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DOMINION LAW REPORTS

RE MANITOBA COMMISSION CO., Limited.

Manitoba Kitty's Bench, Mathern, C.J. A prit 20, 1012.

1. CORPORATIONS AND COMPANIES ($ VI A—313)—PETITION KO» WIXDIXG-l P
—B.S.C. 1006. CH. 144.

Petitioners for the winding-up of n company under the Dominion 
Winding-up Act on the ground of its insolvency must not only allege, 
hut strictly prove, the existence of one or more of the circumstances set 
out in section 3 of the Winding-up Act, RH.C. 1006, eh. 144. which 
would justify an order for winding up.

2. Corporations and companies (f VI A—313)—Affidavit for winding-
UP OEM B.

A petition for a winding up order cannot he supported by statements 
verified by an affidavit on information ml belief only.

[Gilbert v. Eiidcan, L.R. 9 Ch. D. 25V. applied.]
.1. Evidence ($ XII F—051)—Inference a> o solvency of company.

It cannot l.e inferred from a letter sent by a company to a creditor, 
which merely stated “have representative meet the creditors” at a 
specified time and place, that it was a meeting of the company's cred
itors called for the purpose of compounding with them, where the pro
ceedings at the meeting are not disclosed, by means of which a special 
application or significance of the words of the letter might appear.

4. Corporations and companies ($ VI FI—347a)—Exhibiting statement
SHEW i\i. INBOLVEXt Y.

That a company’s president threw open the hooks of the company 
to an accountant employed by a creditor, and the accountant embodied 
the result of his examination thereof in a report to the creditors shew
ing that the company was insolvent, does not bring the company within 
sub-section (<*) of section 3 of the Winding-up Act, R.S.C. 1906. eh. 
144. as exhibiting a statement shewing its inability to meet its lia
bilities.

5. Corporations and companies ($ VI FI—347«)—Exhibiting statement
SHEWING INSOLVENCY.

Where an affidavit offered in support of a petition for winding up a 
company stated that the deponent, an auditor designated by certain 
creditors, had examined the company’s books and records and. in con
nection therewith, had obtained from time to time information as to 
the affairs of the company from its president, and that though the 
deponent was unable from the limited time at his disposal to make a 
complete audit or arrive at a balance, he made a sufficient examinaiiou 
and secured sufficient information from the president to arrive at the 
conclusion that the yompanv was insolvent, such statement is but an 
expression of the auditor's professional opinion and is not an acknow
ledgment by the company of its insolvency within sub-section (d) of 
section 3 of the Winding-up Act, R.6.C. 1906, ch. 144.

0. Corporations and companies ($ VI FI—347a)—Acknowledgment of
INSOLVENCY.

The acknowledgment of insolvency required by sub-section (d) of 
section 3 of the Winding-up Act, R.S.V. 1906. eh. 144. must be some 
formal act of the directors or of the shareholders or of some officer 
expressly or impliedly authorized to make such an acknowledgment on 
the company’s liehalf.

[Hr Qu'Appelle Vallet/ Farming Co., 5 Man. R. 160, specially referred 
to; and see Parker and Clark's Company Law, 351.]
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MAN.

K. B. 
191S

Hi
Manitoba 

Commission 
Oo.

Limited.

Application by W. J. Bet tinge» & Company to wind up the 
Manitoba Commission Company, Limited, on the ground that 
the company is insolvent.

The application was dismissed.
The company was incorporated under the Manitoba Joint 

Stock Companies Act, on the 4th September, 1901, with power 
to buy and sell on commission for immediate delivery or for 
future delivery, grain of all kinds, and other farm produce, and 
to carry on a general commission business. The nominal capital 
of the company was $1,000, divided into 200 shares of $5 each, 
the whole of which was subscribed and paid up. In 1908 supple
mentary letters patent were issued increasing the capital stock 
to $25,000 by the issue of 4,800 shares of new stock of the par 
value of $5 each and conferring somewhat enlarged powers upon 
the company. So far as appears none of the new stock was 
subscribed for or paid up.

On the 31st December, 1907. the last year for which a state
ment was filed with the Provincial Secretary, the shareholders 
consisted of John M. Chisholm, Alexander Macdonald, N. M. 
Paterson and 11. A. M. Paterson, each holding one share, and 
Hugh S. Paterson, holding 19(i shares. X. M. Paterson and H. 
A. M. Paterson are the son and wife of Hugh S. Paterson, who 
was and is president and manager of the company.

The petitioners claimed to he creditors of the company to the 
extent of $415, which sum represents their loss on the re-sale of

7. CORPORATIONS AND COMPANIES ($ VI FI—347(1)—ACKNOWLEDGMENT OF
INSOLVENCY.

An offer to the company’s creditors by the president of a company 
earrying on a grain commission business, to pay a specified sum in full 
of all liability upon condition that he be reinstated as n member of the 
grain exchange, cannot be construed ns an acknowledgment of the com
pany's inability to pay its creditors in full.

S. COIlPORATIONS AND COMPANIES (f IV 02—111)—MANAGING PRESIDENT—
Power to acknowledge insolvency.

An officer of a company «ho is at the same time director, president 
and manager, cannot make the acknowledgment of insolvency specified 
in sub section (rf) of section 3 of the Winding-up Act. R.S.C. 1906, eh. 
144. in the absence of authority so to do.

|.1/miom v. Lair, *26 X.S.U. 340, and Uc Briton Medical Co., 11 O.R. 
478, specially referred to.]

9. CORPORATIONS AND COMPANIES (ÿ IV («2—117)—POWERS OF DIRECTORS—
Acknowledgment of company's insolvency.

The directors of a company may, without the sanction of the share
holders, make an acknowledgment of the company’s insolvency for the 
purpose of winding up, ns required hv sub section (d) of section 3 of 
the Winding up Act, R.SC., eh. 144.

[Uovey v. Whiting, 14 Can. S.C.R. 515, applied.] 
lu. Corporations and Companies ($ VI A—313)—Winding-up procedure.

Under section 15 of the Winding-up Act, R.S.C., eh. 144, providing 
that if a company opposes the $ ation for a winding-up order on 
the ground that it is not insolvent, the Court may make an order for 
an accountant to inquire into the affairs of the company, the power so 
conferred can be exercised only where the petitioners have made such 
a prima facie case of insolvency against the company as would justify 
a winding-up order, nml upon their failure so to do, no order for an 
audit by an accountant will lie made.

8
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wheat sold by them to the company for October delivery, and 
which the company refused to accept.

Messrs. A. J. Andrews, K.C., and //. A. Burbidge, for 
petitioners.

E. Anderson, K.C., for the company.
Mathers, C.J. :—As the petition is based on the insolvency of 

the company, the petitioners must not only allege but strictly 
prove the existence of one or more of the circumstances set out in 
section 3 of the Winding-up Act : Be Qu’Appelle Valley Fanning 
Company, 5 Man.R. 160; lie Lake Winnipeg Transportation Com
pany, 7 Man.R. 255; Re Rapid City Fanners’ Elevator Company, 
It Man.R. 574 ; Re Ewart Carriage Works, Limited, 8 O.L.R. 527.

The petition alleges facts which, if established, the company 
must be deemed to be insolvent under sub-sections (6), (c) and 
(</) of that section.

It alleges that on the 2nd November last the company called 
a meeting of its creditors for the purpose of compounding with 
them. It also alleges that a further meeting was called for the 
same purpose on the 8th November.

It alleges that on the 3rd November the company exhibited, 
or permitted to be exhibited, or acquiesced in the exhibition of, 
a statement shewing its inability to meet its liabilities, by pro
ducing its books of account to one Bisaillon, who acted as auditor 
for the company’s creditors, and that Bisaillon prepared a state
ment shewing the insolvency of the company, the correctness of 
which was admitted by the president and directors of the 
company.

It also alleges that the company has otherwise acknowledged 
its insolvency, and, by its president, secretary and treasurer, 
admitted its inability to meet its liabilities, and has asked certain 
of its creditors for an extension of time for payment of its 
liabilities and has asked certain of its creditors to accept a com
position. and that the company is in fact insolvent.

The petition is supported by two affidavits, one from Edward 
James, assistant general manager of the petitioners, and one from 
the said Bisaillon.

The affidavit of Janies states in paragraph 2 that he has read 
over the petition and that :—

Such statements in the sniil petition as relate to my own acts and 
deeds are true, and that such statements in the said petition as relate 
to the acts and deeds of the said petitioners or to the claim of the said 
petitioners against the above named company are true, and such of 
the said statements as relate to any of the acts and deeds of any other 
person are true to the best of my knowledge, information and belief.
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There are no “acts and deeds” of James set out in the 
petition and the statement verifying his “acts and deeds” in the 
affidavit is absolutely meaningless. Apart from paragraph 8, 
which verifies the petitioners’ claim, paragraph 18, which iden-
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tifivs a notice calling a meeting for November 2nd, and para
graph 19, stating wlmt took place at that meeting, it appears 
from the affidavit itself tlint the deponent had no personal 
knowledge of any of the facts sworn to, hut derived his informa
tion from statements prepared by and information derived from 
the said Bisaillon.

James was cross-examined upon this affidavit, ami from his 
examination it appears that he was not present at the meeting 
called for either the 2nd or the 8th November, and of course 
could only know by hearsay what took place at those meetings. 
It also appears that he had no conversation with Paterson prior 
to the time the affidavit was sworn to, and the petition tiled, at 
which Paterson said anything which could be construed as an 
acknowledgment of the company’s insolvency even if an admis
sion by him would be sufficient for that purpose.

In my opinion, a winding-up order finally determines the 
rights of the parties within the principle of tile decision in Gil
bert v. End can, 9 Ch. 1). 259, and a petition for such an order 
cannot be supported by statements on information and belief: 
Gilbert v. Endcan, 9 Ch. 1). 259, lias been followed in Allan v. .1/. 
<(• .V. IV. Ry., 9 Man. R. 389; Braun v. Davis, 9 Man. R. 539. and 
by myself in Canada Saintly Company v. Robb, 20 Man. R. 33, 
and the principle is now well established.

By the English winding-up rules, a form of affidavit verify
ing a winding-up petition on information and belief is pre
scribed. and is there sufficient; but there is no such rule in force 
here, and the Court here should be guided by the principle on 
which it acts in other matters. In my opinion the affidavit of 
James, in so far as it relates to the allegations of insolvency in 
the petition, must be entirely disregarded.

The letter from the company calling the meeting of Novem
ber 2nd does not state the purpose of the meeting. It says, 
“Please have representative meet the creditors at 3 p.m. to-day 
in council chamber.” Without any account of what took place 
at the meeting, it would be impossible to infer that it was a 
meeting of the company's creditors called for the purpose of 
compounding with them.

The only other evidence in support of the petition is the 
affidavit of Bisaillon. He cannot speak of what occurred at any 
meeting, because he was not present at any meeting and does 
not pretend to state u e thereat. He says W. J. Bet
ting. n, one of the petitioners, asked him as an auditor to examine 
the books of the company for the purpose of determining its 
financial position as near as possible. He says he obtained from 
H. S. Paterson, president of the company, its books and records, 
and proceeded to examine the same, and in connection with the 
examination he obtained from the said H. S. Paterson informa
tion from time to time with regard to the affairs of the company.

05266268
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in order to enable him to ascertain the position of tin* company.
He further says that, owing to the limited time at his disposal,
In* was unable to make a complete audit or arrive at a balance, 
but examined the books of the company and secured from Mr.
Paterson sufficient information to enable him to arrive at the 
conclusion that the company was hopelessly insolvent, at which Commission 
conclusion he did arrive from the examination of the books. Co.. 
That statement is but an expression of the affiant's opinion, and r'I_M^EI,‘ 
is not evidence of the company's insolvency, much less is it an Mathers,c.j. 
acknowledgment by the company of its own insolvency.

Bisaillon embodied the result of his examination in the form 
of a report to W. J. Bettingen. It is not pretended that this 
report was prepared or sent with the sanction of the company 
or of Mr. Paterson, and 1 did not understand counsel for the 
petitioners to contend that the making of this report by Bisaillon 
constituted the exhibition of a statement by the company shewing 
its inability to meet its liabilities within sub-sec. (c) of sec. 3 
of the Act. There is no evidence from which I could conclude 
that the making of that report by Bisaillon was the act of the 
company. Neither do I think that the throwing open of the 
company’s books to examination by Bisaillon brought the com
pany within that sub-section.

Bisaillon’s affidavit further states in the seventh paragraph:— 
f communicated with Mr Hugh 8. Paterson the result of my exam

ination of the aaiii hooks, and the said Hugh S. Paterson, president of 
the said company, admitted to me that the company was insolvent and 
was unable to pay* its debts.

And in paragraph 18, he says :—
At the time that I was examining the said books as aforesaid, the 

said Hugh 8. Paterson, on liehnlf of the company, offered the said W.
.1. Bettingen. representing the said creditors as aforesaid, in my pres
ence. to pay the sum of $5.000 in full of all liabilities of the said 
company to its creditors other than the said bank, at the rate of $1,000 
per month, provided he be reinstated as a member in good standing on 
the Exchange, and I am also informed and verily believe that at a 
meeting of the creditors held on the Kth November. 1011. the said com
pany, through its president Hugh S. Paterson, offered the said cred
itors to pay 53'/<iÇÎ- of the liabilities of the company to the said cred
itors in full thereof.

It is contended that the statements contained in paragraphs 
7 and 18 amount to an acknowledgment of the company’s in
solvency within paragraph (cf) of section 3.

There is no evidence that the company in any formal way 
acknowledged that it was insolvent. Paterson made an affidavit 
in opposition to the petition upon which affidavit he was ex
amined. In that examination lie swears that lie is the only 
person beneficially interested in the company and that he knows 
no person else who has any interest in it. If that statement is
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true, then this Ls distinctly a one-man company; but, notwith
standing the statute having been complied with, it is a legal 
entity and must be dealt with as such: Salomon v. Salomon 
[1897J A.Ü. 22. The directors of a company, it has been held, 
may make an assignment for the general benefit of the com
pany's creditors without the sanction of the shareholders : Jlovey 
v. Whiting, 14 Can. S.C.ti. 513. It follows. 1 think, that the 
directors without the sanction of the shareholders can make an 
acknowledgment of the company’s insolvency for the purpose 
of winding up. No act of the hoard of directors acknowledging 
the company’s inability to pay its debts has been shewn. What 
is shewn is such an acknowledgment by the president ami man
ager. As president Mr. Paterson, in the absence of anything in 
tile by-laws or charter to the contrary, has no greater authority 
than any other director : Almon v. Law, 26 N.S.lt. 340; Masten s 
Company Law 237. As manager his business would be to man
age and not to put an end to the company : In re Union Medical 
Company. 11 0.1». 478. And of course as one director out of a 
board of three, he could not exercise the powers of the board 
without a special delegation of powers to him where that is 
permitted: Lindley on Companies, 6th ed., 205; 10 Cye. 775.

It follows, 1 think, that Paterson could not, as director, presi
dent or manager, or as all three, make an acknowledgment of 
insolvency such as is required by sub-see. (d) of sec. 3. Such 
an acknowledgment to be effective would have to be the act of 
the company and not merely a statement made by an officer of 
the company: Parker & Clark Company Law 351.

It is contended that Mr. Paterson is the company ; that he 
is the owner of all the stock, and that no person else has any 
beneficial interest in it. if that fact were established by evi
dence that could Ik* looked at as against the four others who 
appear on the Ixmks of the company as shareholders, a serious 
question would arise as to whether or not an acknowledgment 
made by him ns such sole shareholder could not be treated as 
the company's act. Generally speaking, shareholders have no 
agency for the corporation and cannot bind it either by their 
acts, declarations or admissions: 10 Cye. 760. Hut in cases 
where by the law governing the company the act in question is 
not one of the matters to be performed by the directors, the 
shareholders can no doubt control the company.

It does appear, however, that there were at one time four 
other shareholders, two of whom were directors. There is noth
ing to shew, except the statement of Paterson, that he is the sole 
owner, or that these four shareholders, whom I must assume to 
have lH»en bona fide shareholders, have ever parted with their 
interests. As against these, the statement of Paterson is not 
evidence, and cannot Is* accepted. So far as appears, it was 
made without the sanction, concurrence or knowledge of these
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other shareholders. It is true their interest, if any, is small, but 
it may be a real interest, and the principle is the same whether 
the interest be great or small.

The evidence falls short of establishing that Paterson is the 
sole beneficial owner of the shares of the company, and 1 must 
therefore deal with the company as a real and not a sham entity: 
In n (Ju’ApptlU Valliy Fanning Company, 5 Mau.K. 1UU, 
former Chief Justice Taylor expressed the opinion that to bring 
a company within clause (c/) of see. 3, there must be something 
actively done by it as an acknowledgment. The learned authors 
of Parker X- Clark’s Company Law, 351, go farther and submit 
that the acknowledgment must be such an act of the company 
as would render it liable upon a contract. 1 agree that it must 
be some formal act of the directors or of the shareholders or of 
some officer expressly or impliedly authorized to make such an 
acknowledgment on the company's behalf. Nothing of the kind 
i> shewn here.
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The further statement contained in paragraph 18 of Bisail- 
Ion's affidavit does not help the petitioners. It shews that the 
offer to pay $0.00(1 in full of all liabilities was upon a condition 
that he Is- reinstated as a member of the exchange. 1 do not 
think an offer made, accompanied by such a condition, can be 
construed as an acknowledgment of the company’s inability to 
pay its creditors in full.

Should I come to the conclusion that the material did not 
justify a winding-up order, the petitioners request me to adjourn 
the application and to make an order under section 15 for an 
accountant to inquire into the affairs of the company.

That section provides that if the company opposes the appli
cation on the ground that it has not become insolvent such an 
order may be made. In my opinion the power conferred by 
that section can only Is* exercised in a case where the petitioners 
have made such a prima fade case of insolvency against the 
company as would justify a winding-up order, and the section 
has no application to a case such as this where the petitioners 
have failed in that respect. No order can therefore lx* made 
under that section.

The petition to wind up the company must lie dismissed 
with costs.

Fclition dismisst d.
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QUE FRANK v. FORMAN.
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Quebec Court of He view, U out real, Tellier, Guerin amt Beaudin, JJ. 
Slarek 22, 1012.

1. Accounting ($ I—ti)—Jvdumext—Quebec practice.

Mur. 22. A lU'fpiHlnnt who fails to file the iivvount onlere*! hv n judgment 
» lid upon whom? failure the pluiutitf liles an account under the provi
sion-* of article fitis C.P., cannot compel pluintitr tu furnish the very 
iletaih he had in his poaacHsion a ml which plaintiff hail been endeav
ouring to obtain, but he may contest the account and supplement it 
with such details as he deems should go before the Court, and if he 
fails to do so, he is precluded from later attacking the account as 
irregular, after it has been approved by a judgment of the Court.

2. PARTNERSHIP (t IV—IN)—HYPOTHECATION BY TRUSTEE Foil PARTNER

The hypothecation of a property for his own purposes by n person 
holding the same in trust for himseif and another jointly, may la* 
tantamount to an alienation thereof, and this under article 1092 C.C. 
(t^ue.) would give such other person the right to demand the imme
diate return ot money he had contributed in the joint venture if such 
hypothecation impairs his security.

Appeal from a judgment of the Superior Court, Grecnshields, 
J., maintaining an accounting tiled by plaintiff.

The appeal wits dismissed.

L. II. Davidson, K.C., for defendant, appellant.
E. M. McDougall, for plaintiff, respondent.
Bkavdin, *).:—The facts of this ease appear by the judgment 

of Mr. Justice Lafontaine, that of the Court of Review and also 
in the judgment of Mr. Justice (ireenshields, and it seems un
necessary to repeat them. It will Ik* sufficient to sum up the 
conclusion to which 1 have arrived, as follows :—

1 am of the opinion that the main contention of defendant, 
that a new contract or agreement had been substituted to the 
first by the letter from defendant to plaintiff, of 2Jrd January. 
1904, and that of plaintiff to defendant, of 5th March. 1904. 
has Ih^cii decided adversely to defendant, by the judgment of the 
Court of Review, rendered on the 11th of February, 1911 ; no 
appeal has been taken from that judgment ; on the contrary, both 
parties acquiesced in it, am! the defendant, in his inscription 
before the Court, specially excepts the said judgment in Review 
of alN>ve date.

This judgment of the Court of Review shov’d have dismissed 
the plaintiff's action as premature, if the main point of the 
defendant luul been maintained. < hi the contrary, the judgment 
orders the defendant to render an account, clearly indicating 
that the honourable Judges were of opinion that the original 
agreement, lad ween the parties continued to subsist. The reserve 
in the judgment, that all “other" conclusions will In* passed upon 
by the final judgment, means, in my opinion, that if it appears 
by the account to lie rendered that the properties are not prop-
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crlv described in the judgment of Mr. Justice Lafontaine, this 
description may he varied, and if the account should shew a 
lesser amount than $40.000 coming to plaintiff, the Court should 
reduce the sum allowed to plaintiff' to tin- amount which would 
he finally determined by the account as fixed by the Court, but 
it is not open to the defendant to re-submit the main proposition 
again for a decision.

This judgment of the 11th February, 1911, although not final, 
was “definitive” on the question as to whether defendant owed 
an account to plaintiff'. It constituted “»7iu.se jugée” on that 
point. (See lluot v. 11 not, Que. 11 K.B., p. 522. An appeal 
would lie even to the Supreme Court: Shaw. v. St. Louis, 8 Can. 
S.C.R. *185; La Ville de St. ,/<an v. Moiteur, 40 Can. S.C.R. 139.) 
The defendant, at any rate, acted on that judgment. Fifteen 
days had been allowed him to furnish the account; tin» delay 
expired on the 26th of February; on the 25th, he asked for an 
additional delay of three months: his motion was allowed to the 
extent of giving him fifteen days more; he asked for a further 
delay, which was denied to him. and having failed to render the 
account ordered by the Court of Review, the plaintiff took upon 
him to make it as well as he could under art. 568 C.P., with the 
materials in his possession, and it was tiled in Court. Tin* de
fendant did not contest the account, hut moved to strike tin* 
inscription, on the ground that the account did not conform to 
the judgment of the Court of Review, and did not contain the 
information required hv the judgment.

I think that the defendant cannot oblige plaintiff to furnish 
the very details he had in his possession, and that plaintiff' has 
tried to get from defendant since all these years. I am of opinion 
that if defendant was not satisfied with the account as made by 
plaintiff, lie was Imund to contest it and supplement it with all 
other details In* wanted to put before the Court. Not having 
done so. he is foreclosed from doing it now. Our art. 568, C.P. 
is taken from the Ordinance of 1667, title 29. art. 7. and conse
quently. the authorities cited at the argument by the plaintiff’s 
counsel are in point and they shew that it was incumbent on 
defendant to contest the account as made, or supplement it, even 
if it was not strictly in conformity with the articles of the Code, 
as the objections now taken are merely questions of form and 
procedure, and are essentially technical in character. (See S. 
1 "79-1 249, and particularly note 3.—Dalloz-Périodique. 1882-1 
451. and particularly note 2.—S. 1863-1-310. Carré and Chau- 

m question 1868, Paquet v. Taché, Que 1 P.R Wl 
v. S ley tier, Que. 1 P.R. 516; Chevalier v. Cuvillier, 21 L.C.J. 
308.)

The account lx-ing admitted by the failure of the defendant 
to contest it. it seems to me that the judgment of the Superior 
Court should l>e confirmed purely and simply. The action of
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the pluiutiff was virtually this: You, defendant, asked me to 
join in a venture to buy certain limits and lands in the counties 
of Portneuf and (Quebec, and 1 agreed to put $40,000 to help in 
the purchase of same; in order to secure this advance, you were 
to put these properties in my name, or at least in our joint name; 
you have failed to do so, and 1 want to be reimbursed of my 
$40,000, but 1 am willing to continue to be a co-adventurer with 
you if you want to give me ati account of what you have done 
with my money and,put the properties in our joint name. In 
other words, plaintiff wants his $40,000, but gives the defendant 
the other alternative, if he so desires. This was evidently what 
the Court of Review had in mind when it reformed the judgment 
of Mr. Justice Lafontaine; the considérants of the judgment are 
to this effect; the defendant pretended that he owed no account 
to plaintiff, by reason of the substitution of a new contract for 
the first. If his pretension was declared well founded, it would 
obviate the necessity of an account, and deciding that question 
against the defendant, the Court gave him an opportunity, if he 
so desired, to avail himself of the alternative offered to him by 
plaintiff in the conclusions of his action; it was even the duty 
of the Court to decide first whether plaintiff was entitled to ask 
an account. (See L’Heureux v. Lamarche, 12 Can. S.C.R. 4UÜ.)

The defendant, in his factum, does not complain of the de
scription of the properties, and we must assume that they are 
correct; the amount of $40,001) stands admitted by the failure 
of the defendant to contest the account, and I think that Mr. 
Justice (jreenshields was right in ordering defendant to sign 
a deed in favour of plaintiff for a half interest, and, in default, 
to pay $40,000. It is to be remarked that plaintiff* does not ask 
that the judgment shall avail to him as a title if defendant 
refuses to sign, but simply asks for a personal condemnation 
against the defendant for the amount, and this is the conclusion 
arrived at by the Superior Court.

Finally, defendant pretends that the sum is not yet due, 
because he has not sold or disposed, as yet, of the properties; it 
will he a sufficient answer to say that this point is also covered 
by the judgment of the Court of Review, and that if he signs a 
one-half interest to plaintiff of the properties in question, he 
will not be obliged to pay now the $40,000, but the parties will 
remain, as before, co-partners in the venture.

Moreover, defendant virtually alienated these properties by 
the mortgages he put on them, and this would be, of itself, suf
ficient to give plaintiff the right to claim his money under art. 
1092 C.C. ; in fact, the defendant has mortgaged these properties 
for $154,500 at different times since the 7th of January. 1904. 
date of the first mortgage in favour of M. Peter Lyall. and 
although it is impossible to say aceurately what he has done with 
these nionevs. ns he did not file an account, as ordered bv tin
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Court of Review, nor contest the one filed by the plaintiff, yet, 
from what can be gathered from the whole record, I have every 
reason to believe that he got enough from the realization of these 
loans by mortgages to cover all expenses made to date, including 
the money advanced by plaintiff, and whatever moneys the de
fendant may have advanced himself for this venture, and still 
have a balance to the credit side, and this might explain why 
defendant is or was not anxious to render an Recount.

1 am of opinion to confirm the judgment of Mr. Justice Green- 
shields, with costs.

Tellikr and Guerin, JJ., concurred.

Appeal dismissed.

Hannah Louise WILKERSON iplaintif!) v. R. C. McGUGAN and JAMES 
C. GASTON (defendantsi.

Saskatchewan Supreme Court. Trial before Brown, J. March 29. 1912.

1. Arbitration (8 II—13)—Prior participation in the dispute by the
ARBITRATOR.

Where one designated ns referee by the parties themselves acted 
prior to the award ns chief adviser to the agent of one of the parties, 
though with no intent to do wrong, the award must lie set aside and 
the referee removed.

[See Hudson on Building Contracte, 3rd ed., 755.]
2. Akhitratiox (8111—21)—Pbockkdixu upon arbitrator's personal

inspection.
Under an agreement stipulating that a builder will complete a 

house for occupancy “fully in kin-ping with the kind and quality of 
house as now standing'' and specifying n referee to decide between the 
parties in case of any dispute between them ns to the manner in which 
the house was completed, such referee has no authority to decide 
the matters in dispute on his personal inspection of the premises but 
should provide for a hearing and the taking of evidence if either party 
wished to adduce evidence.

3. Arbitration (8 IV—41)—Submission to arbitration—Excess of
dklroatkd power.

Under an agreement nominating a referee or sole arbitrator, and 
• ailing upon him to decide what was necessary for the contracting 
builder to do in order to complete a house which he had contracted 
to build for the other party, the referee cannot authorize the purchaser 
or mortgagee to complete on the builder's default nor can he. in his 
award, reserve the right so to authorize, nor has he authority to 
provide in the award that the builder shall not lie freed from his 
obligation to do the work thereby directed to be done by way of com
pletion of the contract until after the referee has approved of the 
manner of doing such work.

Trial of an action to set aside an award of an arbitrator or 
referee in respect of a building contract.

The action was maintained.
F. R. Turnbull, for plaintiff.
(I. F. Blair, for defendants.
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Drown, J. :—This is an action to set aside an award; and, 
altlioiiLdi it ia the duty of the Court to uphold an award where 
possible, yet in this ease, for several reasons, the plaintiff* 
must succeed in his application. I do not find that the referee, 
MeHugan, acted in collusion with his co-defendant, but lie did 
unquestionably act in a very injudicious manner. He took far 
too much interest in Huston’a behalf to act the part of an im
partial referee. In framing, writing and advising on the letter 
of duly 29th, 1911, which Craig, Haston*s agent, sent to the 
plaintiff, and generally prior to the award, MeUugan seems to 
have acted as Craig's chief adviser. Arbitrators or referees 
must olwerve the fundamental rules which govern judicial pro
ceedings. They have judicial functions to perform, and in the 
performance of their functions they must not allow either side 
unknown to the other to use means of influencing their conduct 
or decisions: Harvey v. Shilton, 7 Be van 455; (Jregson v. Arm
strong, 70 L.T. 100 ; Hudson on Building Contracts, drd ed. 
755. By acting as he did in this case, though not intentionally 
doing wrong, the referee was likely to become prejudiced in 
favour of his co-defendant. Haston s agent was very much at 
fault in asking the referee to so act, and cannot therefore very 
well complain of the consequences of this action. Again, the 
referee did not provide for a hearing or for the calling of wit
nesses. He simply conferred with the parties themselves separ
ately, and then, after interviewing some experts and viewing 
the premises himself, he made his award.

It is contended, however, that in this case it was not con
templated by the parties that there should lx* a hearing or evid
ence taken, but that the referee had power under the submission 
to decide the matters in dispute on his own personal view of 
the premises. A study of the agreement does not permit un
to agree with that contention. The agreement stipulates as fol
lows :—

Tlit* builder agree* with the purchaser to fully complete the arid 
hou*e on said lot on or before June 15, 1011. in such a manner that 
it will lie completed for occupancy, fully in keeping with the kind and 
quality of the hou*e a* now «tending, and in a manner satisfactory to 
the purchaser or hi* agent, and in cam* of di*pute a* to the manner 
in which the house i* completed, K. V. MeUugan, of Kcgiiia, «hall 
In* referee to decide fairly what is just and right between the builder 
and the purchaser, and the builder and purvha«er «hall abide by and 
carry out H. C. McUugan’s decision.

By virtue of this provision the house was to be completed 
in keeping with the kind and quality of the house "as now 
standingand 1 fail to see how this referee eould know how 
the house stood at the time of the agreement without evidence 
being offered or a hearing of some kind had, and he eould not 
arrive at a just decision without knowledge on that point. It is



2 D.L.R. | Wilkerson v. MoGcoan & Gaston. 13

true flint the evidence of McGugan would indicate that he had SASK. 
casually observed the house before the date of the agreement, s 7T 
but not that lie made a careful inspection, nor does it appear 
that the parties to the agreement were aware even of his casual 
uliservations at the time of the making of the agreement. " u.kkkh.»

I am therefore of opinion that the referee should have ap- m,»;i 
pointed a time to hear both of the parties on the matters in 
dispute and to have taken evidence with reference thereto if -xstox. 
cither party wished to adduce evidence. It was also, in my itmwn.j. 
judgment, clearly objectionable for the referee to interview 
builders or experts in the absence of the parties to the dispute, 

get evidence from them as to what was customary or 
proper under the circumstances. Again, the referee undertakes 
to decide many matters which the agreement does not eon- 
template him doing. It calls upon him to decide, and to decide 
only, what was necessary on the part of the builder to do in 
order to complete this house; hut lie goes further, and reserves 
the right, in default of the builder doing it, to authorise the 
purchaser to get it done, and further, to authorise the cus
todians of the mortgage to deduct the cost of getting it done.
In addition to all that, lie t s that the builder shall not
he freed from his obligations until he (the referee) approves of 
the manner of doing the work so ordered. 1 cannot see that 
there is anything unreasonable in these stipulations, but they 
are, in my judgment, clearly outside of the submission, and the 
award to that extent would be bad.

For the first named reason, however, the award must lie set 
aside in toto, and I think also under the circumstances it is 
better that the referee should be removed. He himself by his 
pleadings assented to this being done. The counterclaim must 
be issed, as no action can arise under the counterclaim un
til a proper award has been made. If the parties cannot agree 
upon a suitable referee, either party will have leave to apply in 
Chambers to have one appointed. 1 might add that it is with 
regret that 1 have been compelled to reach this conclusion, be
cause the award, with some slight exceptions, seems to me to 
have been reasonably fair to the parties, and the result is an 
expensive litigation to very little purpose. I will not allow any 
costs for or against the referee, liecausc although he acted in 
some respects very injudiciously, yet, as I have already inti
mated. I am satisfied he tried to deal fairly in the matter. In 
this connection see Haigh v. Haigh, 111 L.J. Ch. I). 420: Ilozlcy 
v. Alston, Hi L.J. Ch. 217 at 22ti; Chicot v. Lcqucsne, 2 Vesey 
Sr. .115; Lonsdale v. Litttcdolc, 2 Ves. Jr. 451.

The plaintiff will have his costs against the defendant 
Gaston both on the claim and counterclaim, but as the greater 
portion of the time at trial was occupied with the findings of 
the referee as to the work to he done, and which, as I have al-

6
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SASK. ready stated, seems to me to be reasonably fair, and likewise 
g c most of the witnesses called on the same matter, I will not allow
1912 any witness fees, and the counsel fee t<> plaintiff will he fixed
---- accordingly.

Ailkkhsdn Award set aside and counterclaim dismissed.

Gaston*.

ONT.

H. C. J. 
1912

Feb. 15.

DEMPSTER v. RUSSELL.

Ontario High Court. Trial before Kelly, ./. February 15. 1912.
1. Timber (51—8)—Time fob removal—License coxtbact.

Whore a license agreement for cutting standing timber contains 
no time limit, it will Ik; presumed that the cutting must be com
pleted within a reasonable time.

2. Timber (§1—7)—Forfeiture by non removal.
Where a sub-licensee of rights to cut standing timber is notified 

by the first holder that the latter claims the timber as having re
verted to him and that the license from himself has expired, when 
in fact a reasonable time has not elapsed for cutting the timber, and 
no time limit is specified in the license agreement, the sub-licensee 
is not entitled to treat such notification as an interference preventing 
him from performing his own contract with the intermediate licensee.

Action for damages for breach of a contract to cut standing 
timber.

Judgment was given for plaintiff.
A. U. Slar/ht, for the plaintiff.
.1/. F. Pumaville, for the defendants.
Kelly, J. :—The plaintiff, by agreement dated the 27th Octo

ber, 1909, and the 6th November, 1909, bargained and sold to 
the defendants all the merchantable tit lher on the south half of 
lot 1 and on the south half of lot 2 in the 2nd concession of the 
township of Armstrong, in the district of Nipissing, except cer
tain portions reserved by the agreement ; the defendants to 
have two years to remove the timber ; the plaintiff to give the 
defendants “a free clearance of all incumbrances, timber dues, 
and Crown dues,” and also to give the defendants quiet and 
peaceable possession for the removal of the timber; the price 
to be paid being $1.50 per thousand feet log measure ; measure
ment to be with what is known as Scribner’s log rule; the pay
ment to be made, $200 on the 1st February, 1910, and the bal
ance of the price of the timber taken out in the season of 1909- 
1910, on the 1st April, 1910; “and the operations for the season 
of 1910 and 1911 on the terms and conditions as aforesaid, and 
all to be completed by the first day of April, 1911, when final 
settlement will be made as described in this agreement.”

The agreement was drawn by the defendant R. S. Russell, 
and, before being signed, at the plaintiff’s request there was 
added, immediately following the words above-quoted, the words
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“and to be all removed in the season of 1910, if possible, or 
through any unforeseen conditions.”

The plaintiff’s rights to the timber on the south half of lot 
1 were acquired from one David Hass (the loeatee of the prop
erty), under an agreement dated the 1st March, 1909, a term of 
which was, that Hass would clear the plaintiff “of all dues on 
said timber.” The plaintiffs rights to the timber on the south 
half of lot 2 were acquired from one Stafford (the loeatee of 
that property), under an agreement dated the 15th September. 
1908, a term of which was. that Stafford would give the plaintiff 
“a free clearance of all incumbrances such as timber dues and 
Crown dues;” this agreement also gave the plaintiff three years 
from its date to clear the timber from that lot. The agreement 
between Hass and the plaintiff did not fix any time within 
which the timber on the south half of lot 1 was to be removed.

Stafford transferred his rights in the property to one Neely, 
in 1909, and these rights were acquired by John Ron 1st on in 
April, 1910: Roulston admitted at the trial that when he acquir
ed these rights he had notice that the plaintiff had a contract 
for the timber.

The defendants let the contract to take off the timber to 
Hass and one Stephenson, who proceeded to cut and remove it.

On the 11th January, 1910, the plaintiff's solicitors wrote 
the defendants that the plaintiff prohibited them fron drawing 
from his property any logs until they had been prop *rly meas
ured, and that the plaintiff wished an opportunity to be present 
when the measurement was being made. The letter also stated 
that the solicitors had written the defendants’ two employees 
warning them not to remove any of the logs until they had 
been properly measured.

The plaintiff, however, asserts that the instructions he gave 
the solicitors were to ask to have the logs measured at the mill.

No reply was given to this letter, nor does it appear to have 
affected the defendants in their operations, for the defendants 
admit that, when Hass and Stephenson spoke to them of the 
solicitors’ letter, the defendant R. S. Russell told them to go 
on with the work of taking off the timber. It is also admitted 
by the defendants that it was not until the summer of 1910 
that they decided not to go on with the contract. The work was 
proceeded with, and during the winter of 1910 timber was re
moved, for which $459.32 was paid by the defendants to the 
plaintiff. Hefore settlement was made by the defendants with 
the plaintiff for this timber, the plaintiff procured, through 
Hass and Neely, the necessary “clearance” papers therefor, and 
delivered the same to the defendants. Some time afterwards, 
Hass and Roulston made some claim to be the owners of the 
timber on the lots in question. There appears to have been no 
foundation for such claim. It was also asserted by one or both

ONT.
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of them, in tin* mu miner of 1910, tlmt the time within which 
the plaintiff whh entitled to remove the timber hud elapsed. This 
claim 1 find to be without foundation. The three years given 
for removal by the plaintiff's agreement for the purchase of the 
timber on the south half of lot 2 had not expired: and, though 
the agreement for the purchase by the plaintiff of the timber 
on tlie south half of lot 1 is silent as to the time within which it 
was to he removed, I tind that, under all the circumstances, a 
reasonable time for such removal had not elapsed in August, 
1910. when Hass claimed to la* entitled to the timber. The 
fact that these claims were set up by Hass ami Koulston was no 
justification for the defendants’ refusal or neglect to perform 
their contract.

Before entering into the contract, the defendants had in
spected the properties, and were aware of their condition, ami of 
the improvements made thereon. They wert* also aware of the 
manner by which the plaintiff lunl acquired the timber, his 
agreements for the purchase thereof having been in the defend
ants’ possesion at or prior to the time the defendant R. S. Rus
sell drew the contract between the plaintiff and defendants, ami 
these agreements were recited in that contract; and there is 
no evidence that, at the time in 1910 when Haas and Roulston 
stated that the timber was theirs, anything had happened giv
ing them the right to it. So little, indeed, do the defendants 
appear to have been affected by these statements, that they did 
not even make inquiries to ascertain if they were true.

In the summer of 1910. some discussion took place between 
the defendant R. S. Russell and the plaintiff about the balance 
of the timber: tin* plaintiff says that Russell asked him to 
take it hack; and, when he asked Russell to put this request 
in writing, he refused, but then said he would give the plain
tiff to the beginning of Septeinl>er, 1910, to cut and sell the 
timber to “other parties.’’

Russell's evidence is. that he gave the plaintiff the privilege 
until the 1st September to sell the timber to other parties.

The plaintiff did not exercise this privilege, but on the 
29th August. 1910. he wrote the defendants as follows:—

Cobalt. Aug. 29/10.
I!u*«ell A Son*. New l.i-keanl. Ont.

Dear Sir*:—This i* to notify you that I have not sold timber and 
that your contract still hold*.

I have obtained the l«**t |io**ih!e legal advice concerning possible 
interruption* of Ra** and Roiihton. and Hud that neither party lia* 
any right whatever to timber or to forbid you fulfilling your contract; 
consequently you mu*t proceed with work until *topped by force 
Then I will clear the way for you. In caw of any trouble with these 
partie* notify me at once.

J. I). Wil*on. Robt. 8. Dempeter.
(Witness). Cobalt, Ont.
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The defendants made no reply to this letter, nor did they ONT. 
do anything afterwards towards carrying out their part of the 
contract.

In view of these facts and of the evidence of the defendant -----
R. S. Russell that there was no interruption by the plaintiff Demvsteb 
of the defendants’ operations, except the solicitors’ letter of Rvssell. 
the 11th January, I find that there was no interference on the 
part of the plaintiff with the defendants or their men prevent- KelI,,,‘ 
ing them from performing their contract or entitling the de
fendants to cease operations, and that the plaintiff did not pre
vent the defendants from performing their contract.

The defendant R. S. Russell, at the trial, gave, ns a reason 
for the defendants’ failure or refusal to fulfill their contract, 
that he feared, if the plaintiff failed to secure “clearance” 
papers for the timber, he (the plaintiff) would be subject to 
payment of penalty dues.

With the knowledge which the defendants had at the time 
of entering into the contract, they must have been fully aware 
of the possibility of such dues becoming payable; and I can only 
assume that they relied on the plaintiff, under the terms of the 
contract, to protect them against such dues and the consequence 
of their becoming payable. Moreover, it must not be overlooked 
that, when the defendants asked for a “clearance” in respect 
of the timber cut in the winter of 1909-1910, the plaintiff ob
tained it promptly, and apparently without any objection or 
difficulty. From this it may readily be inferred that there was 
then no default in complying with the Crown Timber Regula
tions. Cockburn v. Muskoka Mill and Lumber Co., 13 O.R. 343,
Langma d v. Mickle, 16 O.R. Ill, and McArthur Brothers Co. 
v. 21 O.R. 380, cited by counsel for the defendants, had
reference to pine timber, and are not applicable to this case.

The plaintiff, therefore, did not refuse or fail to give the 
defendants the “clearance” of incumbrances, timber dues, and 
Crown dues, or to give peaceable possession such as he con
tracted to give.

It is clear, too, from the evidence, that the plaintiff did not 
waive his rights under the agreement ; and there was no justi
fication for the defendants’ failure or refusal to perform their 
part of the contract.

Then as to the amount to which the plaintiff is entitled.
The plaintiff, not being in default and not having waived the 
contract or treated it as otherwise than in force, was entitled to 
insist on its performance by the defendants. The defendants, 
however, allowed the time to run on without doing anything 
towards cutting and removing the timber, from the spring of 
1910 until the time had expired for completion and settlement, 
and thus made it practically impossible for the plaintiff other- 

2—2
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wise to get the benefit of the timber, ns the time given him by 
his vendors for removal of it was nearing its expiration, if, 
indeed, in the case of one lot, it had not then expired.

The uncontradicted evidence is, that there remained on the 
properties from which the plaintiff sold the timber to the de
fendants merchantable timber contracted to be sold by the plain
tiff to the defendants, to the amount of 881,200 feet. It was 
shewn that in the case of standing timber, such as is in ques
tion here, there is the possibility of there being some affected 
by rot or decay. Unfortunately, however, the evidence does 
not shew what percentage of the whole was likely to have been 
so affected. Making what I believe, under the circumstances, 
to be a reasonable allowance for such defects, I find the value 
of the timber agreed to lie purchased and paid for by the defend 
ants, and not so paid for, calculated at the rate of $1.50 per 
thousand feet, to be $1,270.

There will, therefore, be judgment for the plaintiff for 
$1,270 and interest from the 1st April, 1911, and costs. Tin* 
claim made by the defendants is dismissed with costs.

Judgment for plaintiff.

RYAN v. GABRIEL.

Saskatchewan Supreme Court. Trial before Johnstone, J. March 29. 191-
1. Fuies ($ I—7)—Bvrxinu stubble—Negligence.

When* for the purpose of petting ri«l of stubble a person built a 
lire on his land in a heavy wind, and without having first taken tin* 
precaution prescribed by law to prevent its spread, and after burning 
off the stubble, left the land with no one to look after any smouldering 
matter, he is guilty of gross carelessness subjecting him to Habile■ 
for the loss entailed upon the adjoining land by the spread of the 
lire thereto.

[See also Underhill on Torts. 3rd Can. ed., 200, 2026.]

Trial of an action for damages caused by the spreading of a 1 
lire set out by defendant.

The action was maintained, 
it'. A. Ituliiiid, for plaintiff.
IV. It. Carsons, for defendant.
Johnstons, J. :—After a careful examination of the eviden j 

both for the plaintiff and the defendant, I have had little didi- ] 
culty in arriving at the conclusion that the fire set out by the 1 
defendant on his farm on the 20th October, 1910, is the fire which 
ultimately destroyed the plaintiff's property as claimed by the 9 
plaintiff in his statement of claim.

The defendant, for the purpose of getting rid of stubble en B 
one of his fields, a field nearest the roadway, started a fire in the B 
stubble in a heavy wind, without first having taken the prevail-|
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tions prescribed by law to prevent its spread. The stubble was 
burnt off and the defendant and his two sons left the field for 
the house for dinne.. During the dinner-hour the fire started 
up again, presumably in some dead grass or rubbish on the road
side. and spread to and across the roadway unto the adjoining 
lands and thence to the plaintiff’s lands, injuring a portion of 
his property, and totally destroying other portions, of the value 
of $1,500 or thereabouts, as the plaintiff claims, particulars of 
which loss and damage were delivered to the defendant.

With the exercise of slight precaution, this fire might have 
been confined to the defendant's lands\ and in abandoning the 
field at the time he did, without having left some one in charge 
to look after the smouldering matter, lit1 was guilty of gross care
lessness. The efforts of one man alone in the proper place would, 
owing to the conditions, have been sufficient to have averted the 
trouble.

It is unfortunate that more care is not observed in the setting 
out of fires for husbandry purposes by farmers. There were no 
less than three actions tried at the same sittings for damages 
sustained through fires started in this manner; and legislation 
seems to have availed but little in the suppression of prairie fires, 
which invariably prove so disastrous to the farmer.

The evidence ns to the loss sustained in this instance by the 
plaintiff was not .seriously disputed. No witnesses were called 
by the defendant to prove the loss less than that alleged by the 
plaintiff. After making some allowances on items as to which 
it appeared to me some reduction should be made from the values 
as fixed by the plaintiff. I assess the damages sustained at $1,250.

There will be judgment for the plaintiff for that amount and 
costs.

Judgment far plaintiff.

SASK.
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GOSSELIN v. BAR OF MONTREAL (NO 1).
Qurhcc Court of Kitty’r Hatch ( 1 ppral Rid> >. Archamhcatill. C.J.

Trntholmc, Lareryne, Crons and Carroll, March 15, 11)12.
1. Ihioiiiritiox (|TTI—10)—Interior Court—Pa* mrxrii..

The council of the Bar when investigating a charge against an 
advocate accused of having committed an act derogatory to the dignity 
of the profession exercise* judicial functions; and a* such constitutes 
an “inferior court” amenable to certiorari and prohibition.

flhman v. liar of Ilontreal, .31) Can. 8.C.R. 1. followed; O'Farrell 
v. Brassard. 1 L.N. (Que.) 28. distinguished.]

2. Solicitor and attorney (| I B—11)—Dimharment— Ixvemtioatinu
COMMITTEE.

The syndic (or attorney for the Council of the Bari who lays a 
complaint in hie professional quality has no right to sit as a member 
«if the committee which investigate* the charge, ami the order of mis- 
l*-nsion by a committee including the syndic is illegal and against the 
fundamental principles of justice.

QCE.

K. B. 
ltlt

Mar. 15.
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3. Certiorari (§11—27)—Staying proceedings attacked.
When the Council of the Bar is served with n notice of certiorari in 

re-pect of a charge of unprofessional conduct against a member, it 
should suspend all proceeding* pending the decision on the certiorari. 
and if it disregards the same and proceeds to decree the suspension ot 
the advocate who hail served notice of this certiorari the execution 
of this suspension will be restrained by prohibition.

Appeal from n judgment of the Superior Court (Lafontaine, 
J.) of the 23rd of February, 1910, dismissing the plaintiff, ap
pellant’s, demand to have declared a writ of prohibition absolute 
against a sentence of the Bar of Montreal decreeing his suspension 
from the order for five months.

The appeal was allowed.
Messrs. Ainu’ Geoffrion, K.C., and L. A. Gosselin, for appel

lant:—The sentence pronounced hv the res|>oiident was on a 
complaint which did not disclose any offence, hence a lack of 
jurisdiction. (The charge was of having entered into contract 
with the Dominion Mercantile Protective Association, Limited, 
making certain stipulations as to remuneration and fees, and un
lawfully soliciting through such company.) Appellant was the 
company’s attorney and had nothing to do with the business 
transactions thereof. Secondly, before investigating the charge 
against appellant and suspending him, respondent had instituted 
a criminal action against tin- Dominion Mercantile charging it 
with such unlawful solicitation, had lost it and carried it to 
appeal. Appellant had recused the council on this account and 
yet respondent had seen fit to proceed, and this even though 
appellant had voluntarily cancelled his contract with the Domin
ion Mercantile. Finally appellant gave notice of presentation 
of writ of certiorari, but respondent pushed ahead and con
demned appellant before the writ could issue. This was a ting- 
rant illegality: C.P. 1296. It was not for respondent to decide 
whether or no the petition for certiorari was well founded, but 
for the Court and the Court alone: C.P. 1294-5. And for the 
Court alone also to decide whether tin- remedy of certiorari was 
available to appellant. And liesides the Supreme Court has de
cided that it does lie, in such a case: Honan v. Bar of Montreal, 
30 Can. S.C.R. 1. It is clear, therefore, that prohibition now lies 
first owing to lack of jurisdiction, and second because there is no 
other recourse: O*Farrell v. Brassarel, 1 L.X. 32; Boberts v. 
Hamby, 3 M. & W. 120; Lloyd on Prohibition, pp. 12 and 13.

Messrs. J. Crtinkshaw, K.C., and J. L. Perron, K.C., for re
spondent. Appellant appealed from the judgment of the council 
of the Bar of Montreal to the General Council of the Province 
and thereby admitted the Council’s jurisdiction and the General 
Council confirmed the decision of the local Council. Now, under 
the Bar Act the Councils of the Bar sitting in disciplinary 
matters are family councils who examine and weigh carefully
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the circumstances which accompany the facts brought to their 
knowledge and which serve as grounds for their decision.

It is sufficient if the facts he sumitted to the Council, and if 
they find, after proof and after hearing the accused party, that 
the acts complained of are derogatory to professional honour 
and dignity; they apply the by-laws if the case submitted copies 
within the purview of any of the by-laws, and, in the absence 
of a by-law applicable to a particular case, they decide, defin
itely. to the exclusion of all Courts, subject only to appeal to 
the General Council—whether the conduct of the person accused 
is contrary to professional dignity or against the discipline of 
the Bar. (See art. 3527, H.S.Q., 1888, sub-sec. 2.)

In the case now in question, the circumstances upon which 
the complaint was based were enquired into, evidence was ad
duced of the facts, and, after being carefully examined and 
weighed, the Council came to the conclusion set forth in the 
judgment and sentence.

In the course of the judgment now appealed from. Ilis Lord- 
ship Judge Lafontaine maintains the contentions of the defend
ants (respondents) to the effect that a writ of prohibition does 
not lie and will not lie issued against a tribunal unless it exceeds 
its jurisdiction, and that prohibition is neither in the nature of 
an appeal from nor a revision of the judgment rendered by the 
tribunal, that, moreover, irregularities in procedure give no right 
to a writ of prohibition, that under the Bar Act. the Bar of 
Montreal is given the right to decide definitely to the exclusion 
of all Courts, whether the act complained of is derogatory to the 
honour and dignity of the Bar, and that the service by the plain
tiff of the notice of application for a writ of certiorari did not, 
under the circumstances, take away from the Council of the Bar, 
the jurisdiction which it had over the complaint in question. 
R.S.Q. 1909, arts. 3523. 3527.

A writ of prohibition lies only when there is. in the tribunal 
complained of, an absence or an excess of jurisdiction. See art. 
1003, C.C.P. (Quebec) ; and see Molson v. Lamin', 15 Can. S.C.R. 
253, in which it was held that recourse cannot tie had to the 
writ of prohibition where it appears that the Court against 
which it is sought had jurisdiction over the matter in which it 
was acting.

See. also. Wood on Mandamus and Prohibition, at pp. 141 
and 147. and High on Extraordinary Legal Remedies, sec. 771. 
A prohibition will not lie after sentence, unless the want of 
jurisdiction appear on the fact of the proceedings. See Spelling 
on Law of Injunctions and Extraordinary Remedies, vol. 2. p. 
1432. par. 1760. The fact as to whether the Court acted rightly 
or not is not open to enquiry. If it had jurisdiction the writ 
could not issue, however wrong or erroneous the action of the 
Court may he. See Wood on Mandamus, at p. 147; and see 
V Mai v. liar of Quebec, 27 Que. S.C. 115.
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Prohibition docs not lie to prevent a subordinate Court from 
deciding erroneously or from enforcing an erroneous judgment 
in a ease in which it has a right to adjudicate. See High on 
Extraordinary Legal Remedies, sec. 772. Prohibition will not 
lie when any other remedy exists : Testier v. Desnoycrs, 12 Que. 
S.C. 35; Beaupré v. Desnoycrs, 11 Que. S.C. 541 ; Basticn v. 
Amyot, 15 Que. K.B. 22.

Mere irregularities in the proceedings of an inferior Court 
are not sufficient warrant for granting prohibition, since the 
allowance of a writ on such grounds would be the exercise of 
appellate power. See High on Extraordinary Legal Remedies, 
sec. 771. When there are only irregularities or informalities in 
the procedure, recourse cannot be had to a writ of prohibition. 
See Laliberté tfr Fortin, R.J.Q. 2 Q.B. 573.

A. Geoffrion, K.C., in reply.

The Court deliberated and in the January term ordered a 
re-argument.

Judgment was finally rendered on March 15th, 1912.
Treniiolme, J., dissented and would have dismissed the 

appeal, being of opinion that the Council of the Bar was sob- 
judge and master in matters of this kind and that the objections 
raised by appellant were simply of a technical nature and of no 
importance.

Carroll, J., also dissented and would have dismissed the 
appeal on the ground that the notice of certiorari should not 
prevent the Bar from proceeding with its investigation and 
that the Bar was in the right in disregarding the same.

The opinion of the majority of the Court was rendered by
Archambkavlt. C.J. :—Appellant, advocate at the Mon

treal Bar, complains of a judgment quashing a writ of prohibi
tion wherein he prayed that the Bar he restrained from carry
ing into effect a sentence suspending him for the space of five 
months.

Appellant contends that the Council of the Bar acted with
out jurisdiction, first, because the complaint and the sentence 
do not disclose that he was guilty of any offence that would 
render him liable to the punishment inflicted ; second, because 
the Council proceeded with the investigation into the complaint 
without paying any regard to a notice of application for cir 
tiorari which appellant had served on it.

Appellant complains, moreover, of irregularities in the pro 
ceedings of the Council.

Thus, in the first place, appellant contends that the Council 
exceeded its jurisdiction inasmuch as it neither alleged nor
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proved that he had committed an offence derogatory to the 
honour and dignity of the Bar.

Article 3510, R.S.Q. (1888) applies to the present case. It 
empowers the General Council of the Bar to pass by-laws and 
rules for the maintaining of the honour and the dignity of the 
Bar and the discipline amongst its members.

And article 3527 adds:—
In default of n by-law of the general Council applicable to a particu

lar case, the Council of the section decides definitely, to the exclusion 
of all Courts, subject only to appeal to the general Council, whether 
the act complained of is derogatory to the honour ami dignity of the 
Bar, or against the discipline of its members, if the position or olllce 
is incompatible with the practice of the profewion of advocate, and 
the calling, trade or industry, business or olllce is inconsistent with 
the dignity of the profession.
So, then, it is the Council of the section, in the absence of a 

by-law of the General Council, which decides whether the act 
complained of is derogatory to the honour and the dignity of the 
Bar or contrary to the discipline of its members.

Therefore, the Council of the Bar of Montreal in deciding 
that appellant had been guilty of an act derogatory to the 
honour and dignity of the Bar acted within the limits of its 
jurisdiction.

Now, a writ of prohibition is a remedy which can be granted 
only in cases of absence or of excess of jurisdiction. This is 
no longer controvertible. This has lieen held repeatedly by our 
Courts and more particularly by the Supreme Court in /Ionan 
v. The Bar of Montreal, 30 Can. S.C.R. 1. a case identical to the 
present one. In this case the late Mr. Justice Girouard spoke 
as follows:—

Members of n corporation who submit to extraordinary powers 
like those enjoyed by the Bur of the Province of Quebec to the exclu
sion of all Court*, have no reason to expect relief from Courts of 
justice, except where there is absence or excess of jurisdiction. (30 

B.CJL 1.)
The judgment in the case of O'Farrell v. Brassard, 1 L.N. 

32, invoked by appellant, does not apply to the present ease. 
The laxv at that time was different from what it is nowadays. 
True, it gave the General Council, as does the present law, the 
power of making by-laws concerning discipline ami honour 
amongst members of the Bar, but it contained no disposition 
similar to that of art. 3527.

The Court of Appeal decided in this case of O'Farrdl v. 
Brassard, 1 L.N. 32, that the Council of a section had no juris
diction outside of those acts declared by by-law to be derogatory 
to the honour and dignity of the Bar.

The present law is quite different. It declares in absolute 
terms that, in the absence of a by-law emanating from the 
General Council, the Council of a section is to decide finally and
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to the exclusion of all Courts, whether the act complained of is 
or not derogatory to the honour and dignity of the Bar.

Under the old law the Council of a section had. therefore, no 
jurisdiction in the absence of a by-law emanating from the 
General Council. Under the present law, on the other hand, it 
has to decide the case itself.

It follows that in the O’Farrell case [O'Farrell v. Brassard,
1 L.X. 82] prohibition lay seeing the Council of the section had 
acted without jurisdiction.

Here, on the contrary, the Council of the Bar of Montreal 
had jurisdiction and prohibition does not lie. The Courts, just as 
individuals, must submit to the law of the land. And the law 
on this point declares that the Councils of sections have a final 
and exclusive jurisdiction (to the exclusion of all Courts).

We cannot leave this enactment aside and substitute the 
ordinary Courts to the special tribunal which the law has 
created to decide whether the act complained of is or not deroga
tory to the honour and dignity of the Bar.

In the second place appellant contends that the Council of 
the Bar of Montreal paid no attention to the service upon it of a 
notice of demand of certiorari and proceeded notwithstanding 
with the trial on the complaint and rendered judgment thereon.

Respondents answer that this at the most is only an irregu
larity which cannot, therefore, give rise to prohibition.

There is no doubt, as we have said, that a writ of prohibition 
can be granted only for absence or excess of jurisdiction and 
does not lie in cases of mere irregularities.

But are we in the presence of irregularities or of an excess 
of jurisdiction?

Article 1295 of the Code of Procedure declares that lie fore 
a writ of certiorari can issue “a previous notice of time and 
place at which the petition will be presented must he served upon 
the functionary seized of the ease, or who rendered the judg
ment, as well as upon the other parties in the case;” and art 
1296 adds that—

The service of such notice on the functionary seized of the case or
who rendered the judgment, has the effect of *u»|M*nding all pro
ceedings in the Court below.

The service of this notice is. therefore, equivalent to an order 
upon the Court seized of the cause to suspend all procedings 
Such Court should from that moment obey the law and suspend 
all its proceedings. If it fails to do so and goes on with the case 
it acts without jurisdiction and the judgment it renders may 
give rise to a writ of prohibition. Otherwise it would be neces
sary to hold that in such a case the party complaining has no 
remedy. The inferior Court could disregard the demand of 
certiorari and there would be neither appeal from its decision 
nor right to a writ of prohibition. It is impossible for me to
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admit such a doctrine. Inferior Courts are subject to the 
superintending and reforming power, and control of the Superior 
Court, and this control is exercised by means of certiorari or of 
prohibition.

But this raises necessarily another question. Was the Coun
cil of the Bar of Montreal, sitting on the complaint lodged 
against appellant, an inferior Court subject to certiorari.

To my mind there can In» no doubt on the subject. It is 
true that according to art. 1292 the remedy by way of certiorari 
exists in cases where no appeal is given from the inferior Courts 
mentioned in arts. 59, 63, 64 and 65, to wit. the Commissioners’ 
Court, justices of the peace in the exercise of their civil juris
diction, the Recorder’s Court and the Harbour Commissioners.

But art. 1307 adds that “the procedure regulated by this 
chapter applies also to all other cases in which the writ of 
certiorari will lie, and against any other inferior Court not 
referred to by art. 1292,” with the exception of the Court of 
Vice-Admiralty.

This enactment is of a general character and subjects to the 
remedy of eertwran all inferior Courts with the exception of 
the Vice-Admiralty Court.

Moreover, this is only the sanctioning of another disp lition 
of the law to be found in art. 50 C.P.. which says :—

Excepting the Court of King'-* Bench. all Courts, circuit Judge* and 
magistrates, and all other persons and bodies jaditio and corporate, 
within the province, arc subject to the superintending and reforming 
power, order and control of the Superior Court and of the Judge* 
thereof in such manner and form ns by law provided.

This article contains everything necessary to enable us to 
decide which Courts, under our law. are to be considered as in
ferior Courts. All Courts of justice, with the exception of the 
Court of King’s Bench, which is a Court of appeals, and the 
Superior Court, which is a Court of original jurisdiction, are 
inferior Courts. Every Court which is subject to the superin
tending and reforming power of another Court is an inferior 
Court : that is the characteristic of an inferior Court.

This doctrine I find laid down in absolute terms in 9 Hals- 
bury s Laws of England, vrrbo “Courts,” p. 11. Speaking of 
inferior Courts he says:—

They derived their genera I title of inferior Court* liecause they 
were and are, in the great majority of ease*, subject to the control 
and supervision of the Court of King'* 1 tench, or King'* Bench Divi
sion as a Superior Court. A part of the original inherent jurisdic
tion of the Court of King’s Bench was to examine and correct nil 
errors committed by the inferior Courts, whether in matter of law 
or in exceeding the jurisdiction that had l>een conferred upon them.

This question has often come up before our Court. In a 
case of Hamilton et al. v. Franer et at. (Stuart's Reports, p. 21).
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Chief Justice Sewell, speaking for the Court of King's Bench, 
said :—

Every Court of limited jurisdiction must lie subject to control; for 
where there is no control there can be no limited jurisdiction.

In another case of Kobillnrd v. Blanchet, 19 Que. S.C. 383, 
Andrews, J., maintained a writ of prohibition against the Circuit 
Court non-appealable, and he said :—

It may at first sight seem strange for a Judge of the Superior 
Court to prohibit a proceeding in the Circuit Court presided over 
by a Judge of the same Superior Court, of absolutely equal authority 
with himself; but when more closely looked into, the reason becomes 
apparent. As Chief Justice Sewell said, there must be control. The 
Superior Court and the Judges of the Superior Court, sitting as such, 
are controlled by the appellate Courts. If prohibition be issued by 
them to the Circuit Court, their action becomes at once subject to *hat 
control; but if prohibition does not lie to the Circuit Court, then what 
control or remedy exists even in the most flagrant case of assumption 
or usurpation of jurisdiction by the Circuit Court. It would then 
become despotic, irresponsible and almost necessarily tyrannical. 
This Court has also decided the question in the same sense ns 

regard the District Magistrate’s Court in the case of Désormeaux 
v. Corporation of Stc. Thérèse, 19 Que. K.B. 481. Following 
these same principles we arrived at the conclusion that the 
District Magistrate’s Court is an inferior Court against which 
prohibition will issue where it exceeds its jurisdiction. And 
we were unanimous on this question.

Now, in the present case, the Council of the sections of the 
Bar of the province have been formed into so many Courts to 
pass upon the acts which are derogatory to the honour and 
dignity of the Bar. These Courts, as all the other special tri
bunals of the province, are inferior Courts, and as such are sub
ject to the control and superintending power of the Superior 
Court. Hence it follows that certiorari and prohibition proceed
ings will lie against them in certain cases.

A certiorari to a subordinate Court or tribunal or an officer operates 
as a stay of proceedings from the time of its service or of formal notice 
of its issue, unless the judgment or order complained of has begun 
to be executed. If they afterwards proceed it is a contempt, and the 
subsequent proceedings are void because coram non fudice. (6 Cyc. 
800.)

But it has been argued that the Council of the Bar in exercising 
the rights conferred upon it by law did not act as a Court and 
is not, therefore, subject to the writ of certiorari.

I do not hesitate to reject such a proposition. Every Council 
of a section is a corporation (art. 4479). In the exercise of its 
disciplinary powers, it may summon witnesses, and to compel 
them to appear and answer and to punish them in case of refusal 
it possesses all the powers of the Superior Court (art. 4996).
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It may in its discretion condemn one party or the oilier to 
pay costs or divide the costs (art. 4406).

It exercises these powers to the exclusion of all Courts and 
no appeal to the ordinary Courts lies from its decisions (arts. 
4501 and 4504). Surely those arc judicial functions. The 
Council is substituted for the ordinary Courts and its functions 
participate in the nature of the functions of such Courts.

This has been already expressly decided by this Court in 
O’Farrell v. Brassard, 1 L.X. 28, and by the Court of Appeals 
in the case of the Bar of Montreal v. Honan, 8 Que. K.B. 26.

In the O’Farrell case the late Mr. Justice Cross spoke as 
follows :—

The Bar of the Province of Quebec, having chosen to accept a charter 
of incorporation, and to assume the exercise of judicial functions, 
thereby conferred upon them, have as a consequence abdicated the 
right of arbitrary expulsion, ami subjected their action to the super
vision of higher tribunals. (1 L.N. 28.)
In the Honan case [Bar of Montreal v. Honan, 8 Que. K.B. 

26] one of the considérants of the Court of Review reads as 
follows :—

Considérant que les conseils de section, dans l'exercice de leurs attribu
tion* spéciales et disciplinaires sont des tribunaux inférieurs qui 
doivent justifier de leur juridiction. (8 Que. K.B. 30.)
In this same case of Bar of Montreal v. llonan, the late Mr. 

Justice Girouard, of the Supreme Court, said :—
Members of a corporation who submit to extraordinary powers like 

those enjoyed by the Bar of the Province of Quebec, to the exclusion 
of all Courts, have no reason to expect relief from Courts of justice, 
except tchcn there is absence or excess of jurisdiction. (30 Can. 
S.C.R., at jiage 13.)
A similar question arose in a case of Tremblay v. Bernier, 

17 Que. L.R. 185. This ease dealt with the Chamber of Notaries, 
which possesses disciplinary powers similar to those enjoyed by 
the Bar. And Casault, J., expressed himself on the subject:—

Les fonctions de la commission de discipline de la chambre des 
notaires, lorsqu'elle entend une plainte contre un notaire, en vue de 
lui appliquer les peines disciplinaires, sont judiciaires, et partant 
sujettes ft prohibition en cas d'abus par défaut de jurisdiction.
The cases cited herein above have been submitted to about 

thirty Judges, to all the Courts of the land: Superior Court, 
Court of Review. Court of Appeals and Supreme Court, and only 
one Judge, the late Judge Stuart in the O’Farrel case [O'Far
rell v. Brassard, 1 L.N. 82], was of opinion that the Bar of the 
province, when in the exercise of its disciplinary functions, does 
not act as a Court of law. The jurisprudence is. therefore, well- 
“slablished in our country, and we see no reason to depart from
it.

One last question remains to be examined. Has the right to
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proceed by writ of certiorari been taken away by the statute 
which incorporated the Bar of the province and created the 
Councils of sections? There is no doubt that the right to cer
tiorari may be taken away by statute in a particular case.

As we have seen art. 3527, R.S.Q. (1888), enacts that the 
Council of a section decides finally and to the exclusion of all 
Courts. Does this disposition abrogate the right to certiorari! 
Evidently not.

It is precisely because the Council of the Bar decides finally 
and to the exclusion of all Courts that the remedy of certiorari 
or of prohibition must lie. These are the only remedies allowed 
by law in such a case, and the writs of certiorari and of prohibi
tion lie only in the absence of another remedy.

The right to certiorari can he taken away only by express 
statutory enactment. Iltflsbury is positive on this. At the title 
“Crown Practice,” 10 Halsbury’s Laws of England, p. 175, he 
says :—

No. 345. It is enacted by various statutes that proceedings under 
them shall not be removed by the writ of certiorari. Certiorari is 
said to be taken away by such statutes. Certiorari can only be taken 
away by express negative words. It is not taken away by words which 
direct that certain matters shall be finally determined in the inferior 
Court, nor by a proviso that no other Court shall intermeddle with re
gard to certain matters ns to which jurisdiction is conferred on the 
inferior Court.
So then, as the right to certiorari has not been taken away by 

express enactment in the Bar Act. the Councils of sections arc 
subject to this jurisdiction just as any other inferior Court. As 
to the question of fact it raises no difficulty. The minutes of 
the meetings of the Bar of Montreal mention the procedure 
which was followed. We see therein that on July 15th, 1908. 
the secretary of the Bar communicated to the Council a petition 
and a notice of application for a writ of certiorari to be pre
sented on September 14th.

The Council decided that, in the absence of an order from a 
Judge or of an order contained in the writ itself, it was not 
obliged to take cognizance of the petition, and, therefore, it 
proceeded with its investigation.

Appellant was then called as a witness but he refused to be 
sworn alleging that the Council had no jurisdiction as a result of 
the service of notice of presentation of this petition. The meet 
ing adjourned to July 17th. On this day, Gosselin was again 
called upon to give evidence and he filed the following declara
tion :—

Attendu que oc Conseil a décidé de procéder ultérieurement avec cette 
cause nonobstant le pourvoi par certiorari que l'intimé a fait signifier 
ft ce Conseil; et attendu que l’intimé prend exception de cette décision, 
mais ne désire pas s'exposer aux conséquences de son refus d'être 
examiné comme témoin sur l'ordre qui lui en est maintenant donné.
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A ces causes, l'intimé, sous réserve de tous les droits qu'il peut avoir
en droit ft cette phase de l.i procédure, et protestant contre l’ordre qui
lui est donné de procéder, se présente comme témoin, et s'objecte ft
l'examen de tout témoin dans cette cause.
The Council proceeded nevertheless and adjourned again to 

July 27th. On July 27th it met once more and rendered its 
decision. Finally, on September 1st. appellant desisted from his 
petition for a writ of certiorari seeing, as he says in this désist
aient, that the writ could he of no effect as the Council had ren
dered judgment. He added that he intended opposing such 
decision by writ of prohibition.

I must add that the reason given by the Council for dis
regarding the notice for ccrtoirari served upon it does not seem 
to me sufficient justification for its actions. The Code states 
that the mere service of the notice has the effect of suspending 
all proceedings. The law should, perhaps, exact an order from 
a Judge before all proceedings could be thus suspended. But it 
has not done so and, such as it is, it must be applied by the 
Courts.

The appeal is allowed with costs.
Cross, J.:—The grounds urged in support of the demand for 

prohibition are in substance :
1. Excess of jurisdiction on the part of the Council in pro

ceeding in disregard of a notice of application for removal by 
certiorari.

2. Excess of jurisdiction in assuming to declare an act to be 
derogatory to the honour of this Bar by mere motion and without 
law or by-law shewing it to be so.

3. Excess of jurisdiction on the part of certain members of the 
Council who came in in the course of the trial and took part in 
the decision without having heard the evidence ; and,

4. Bias and interest on the part of the members of the Council.
The material facts are as follows : On the 25th of June. 1908,

Mr. Louis Coderre, the defendant’s syndic, submitted to the 
Council a draft of complaint against the plaintiff, the recitals 
of which in substance set forth that the plaintiff had made a 
contract for professional service with the Dominion Mercantile 
Protective Association (Ltd.), the covenants of which were de
rogatory to the honour of the Bar, and was carrying on work in 
accordance therewith ; and it was added, in paragraph No. 9, 
that the said company had been prosecuted and fined for in
fringement of the Bar Act, in promoting practice for the plain
tiff in furtherance of the agreements. On the same date, the 
draft complaint was agreed to and accepted by the Council, and 
the secretary was directed to summon a meeting to proceed upon 
it.

The complaint is headed “The complaint of Louis Coderre, 
syndic of the Montreal Bar. taken under oath before me,
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Honoré Gervais, bâtonnier of the said Bar. this 25th day of 
June. 1908.” and purports to have been sworn to by Mr. Coderre.

On the 30th of June. 1908, at a meeting of the Council, the 
hearing of the case was continued to the 14th of July, 1908, by 
consent, the accused being required to file his answer and ex
hibits in the interval ; and, in respect of the Police Court action 
against the Dominion Mercantile Company, a minute was adop
ted as follows: “The account of Mr. Louis Coderre, the syndic, 
amounting to two hundred and thirty-two dollars and nine cents 
($232.09) for professional services to the Bar in the Police 
Court in the case of the liar of Montreal v. The Dominion Mer
cantile Protective Association (Limited) was unanimously ap
proved and its payment was ordered.”

On the 14th of July, 1908, upon the case being called, the 
accused objected to having it proceed until the Police Court 
case (which had been appealed) would be finally decided. He 
further set forth that the syndic had laid the complaint and 
that the law will not allow one person to be at the same time 
accuser and Judge: that the Council was interested in the pend
ing suit and, therefore, precluded from trying the case.

Counsel were heard, and, after deliberation, it was decided 
as follows:—

“This Council, without admitting that the decision upon such 
appeals will in any manner bind its decision upon the charges 
against the respondent of conduct derogatory to the honour of 
the profession, nevertheless decides to suspend proceedings upon 
the said ninth paragraph and to withdraw the same from Un
said eomplaint, saving its right to lay the matter, charged in 
said ninth paragraph and similar alleged offences, in a new 
complaint at any time that may be judged expedient and that the 
said dilatory exception as to the remainder of said complaint be 
dismissed.”

After further discussion, the case was continued to the 15th 
July, 1908. On the 15th July, 1908. the Council met and the 
accused put forward a “so-called recusation” against the mem
bers of the Council. It was decided that this proceeding did 
not have any effect upon the case, and counsel for the complain
ant were instructed to proceed.

Thereupon a petition for writ of certiorari in the name of 
the accused party was produced, with notice that it would be 
presented to the Superior Court on the 14th September, 1908. 
The minutes recite that : “On advice of counsel and agreeably 
to the unanimous opinion of the Council, it is decided that in 
the absence of any order of a Judge or of the writ itself, this 
Council is not bound to take cognizance of the petition for a writ 
of ‘certiorari,' and counsel for the ‘Bar is directed to open the 
case. ’ ”

It was. therefore, sought to have the accused sworn to give
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testimony ns a witness, but lie refused to be sworn. Other wit
nesses being called made default. Rules were ordered to issue 
against them and adjournment was taken to the 17th July, 1908. 
Amongst the members of Council recorded as being present was 
Mr. Louis Coderre, syndic.

On the 17th July, witnesses being called, the accused objected 
to witnesses being examined, and declared that he reserved all 
his rights. Several witnesses were, nevertheless, thereupon ex
amined and adjournment was taken to the 27th July. Mr. 
Coderre, syndic, was present as a member of the Council.

On the 27th July, 1908, other witnesses were examined at 
the instance of the complainant, and the complainant’s case was 
closed. The accused, being called upon to proceed with his 
proof, declared that he had no witnesses to examine and no 
argument to make upon the merits of the ease. At the same 
meeting, after deliberation, a decision was pronounced to the 
effect that the accused had Imen guilty of acts derogatory to the 
honour and dignity of the Bar in making and carrying out the 
agreement with the Dominion Mercantile Protective Associa
tion. Limited, and he was suspended from practice for five 
months.

At this meeting Mr. Coderre, syndic, again sat as a member 
of the Council. Mr. Greenshields also attended as a member 
of the Council, and joined in the decision, though the minutes 
do not record him as having been present on the 17th July, when 
the trial was commenced.

The accused appealed to the General Council, but his appeal 
was dismissed on the 1st September, and on that day the present 
action was commenced. It will be observed that the trial and 
decision of the complaint were completed before the date on 
which the petition for certiorari was to have been presented to 
the Superior Court.

There is in the record now liefore us a copy of a declaration 
by the plaintiff, dated the 1st September, to the effect that the 
certiorari having become ineffective in consequence of the Council 
having gone on with the case, lie desisted therefrom, reserving 
his recourse by way of prohibition as being the only remedy left 
open to him. I do not find satisfactory proof that such a declara
tion was served, and filed in Court on the 1st September, or that 
the petition for certiorari was lodged in Court then or after
wards.

The question for decision is whether or not. on the foregoing 
state of facts, the plaintiff appellant has made out a case for 
prohibition upon any of the grounds above mentioned.

The respondent objects that the Bar is not an “inferior 
Court” but a public body exercising administrative or domestic 
functions and is not subject to the writ of prohibition. It was 
argued that the prohibition is in effect an injunction, that the
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principle of art. 958, C.P., which forbids the injunction to 
restrain the exercise of any officer in a public or in a private 
corporation, applies, and that the same end is not to be attained 
by calling the proceeding a “prohibition,” which is forbidden 
when it is called an “injunction.” Clause 2 of section 4501 
R.S.Q.. is cited to establish that the Council of a section can 
decide “finally, to the exclusion of all Courts” whether the act 
charged is derogatory to the honour or dignity of the Bar.

I consider that this argument does not apply. The object of 
the present action is not to restrain the exercise of an office in 
a corporation, but to stop the execution of a decision which is 
alleged to have been arrived at without legal authority. Upon 
the strength of section 4501, a contention was put forward to 
the effect that the Bar of a section is not answerable to process 
of certiorari or prohibition issuing from the Superior Court.

Such a contention cannot prevail, in view of the power of 
control by the Superior Court declared in art. 50, C.l\ It is 
true, as pointed out by counsel for the defendant, that the Code 
makes express provision for certiorari in respect only of the 
Courts mentioned in arts. 59, 63, 64, and 65 of the Code of 
Procedure, and that the Bar Council is not there mentioned.

It is also true that art. 50. C.P., in declaring the superintend
ing and reforming power of the Superior Court, provides for its 
exercise “in such manner and form as by law provided,” thus 
apparently opening up ground for the argument that the re
course by certiorari is not available to test decisions given in 
disciplinary proceedings by the Bar Council as the Cotie does not 
so provide. I consider that the words “in such manner and 
form as by law provided” do not have such a restrictive or ex
cluding effect. 1 think that the superintending and reforming 
power in question, as originally conferred upon the former 
Court of Queen’s Bench, was brought into existence with the 
idea of setting up a Court of wide original jurisdiction modelled 
upon the English King’s Bench—the Court of the Sovereign, to 
whose process everybody was answerable. And, as is well known, 
that is the view to which effect has been given in practice for 
many years. The words quoted are simply a modernized render
ing of the phrase “in such sort, manner and form as by law pro
vided.” contained in C.S.L.C., eh. 78, sec. 4, under the appli
cation of which it was held in lie Thompson, 2 Q.L.R. 115. that 
certiorari could issue to bring up the proceedings of a military 
Court martial.

It is, besides, apparent from section 4482, R.S.Q., that the 
powers of a Bar corporation are “the powers conferred upon 
civil corporations by the laws of this country,” a phraseology 
which is repugnant to the idea that the Council of the Bar is 
removed from the control of the Superior Court to the extent 
which has been claimed in argument.
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In section 4496, R.S.Q., it is provided that the Council may 
“take the initiative in the exercise of its disciplinary powers.” 
This provision serves to explain how the Council, in deciding on 
the 14th July, 1908, to withdraw paragraph No. 9 of the com
plaint, could add the reservation, “Saving its right to lay the 
matter, charged in the said ninth paragraph and similar alleged 
offences, in a new complaint at any time that may be judged 
expedient,” language which, proceeding from the mouth of a 
Judge to a person on trial before him, would, but for such a 
statutory provision, be incomprehensible, not to say unwar
rantable.

We find then by the effect of statutory provisions that the 
Council of the Bar is not merely authorized to be accuser, but 
the Act purports to empower it in the act of finding an accused 
party guilty, actually to constitute by its decision the offence of 
which he is declared guilty—a power which no law Court can 
exercise—and to decide to the exclusion of all Courts of justice.

The legal effectiveness of such an enactment is disputed by 
the plaintiff, but, in view of the conclusion arrived at on the 
other grounds, it is not necessary to express an opinion upon 
the serious question so raised.

Subject to the effect of these provisions, however, it is, in 
any event, clear that the party charged has a right to have his 
case fairly heard and tried, and if anything arises in the course 
of the proceedings which constitutes an excess of jurisdiction, it 
is clear that resort can be had to the Superior Court to pro
hibit such excess.

And it is well here to point out that the word “jurisdiction,” 
as applicable to justices and to the functionaries of those Courts 
or bodies which arc subjected to this controlling power of the 
Superior Court in proceedings by certiorari and prohibition, 
has a meaning different from that given to it in the language 
of ordinary civil procedure. In civil procedure a Judge liable 
to be excused is not spoken of as not having jurisdiction. On 
the other hand, in matters of certiorari and prohibition, where 
there exists what is called “bias” on the part of a justice or 
functionary whose proceedings are in question, such bias is held 
to affect his jurisdiction. In this sense, absence of jurisdiction 
may be founded either on the character and constitution of the 
tribunal, or upon the nature of the subject matter of the enquiry, 
or upon certain proceedings which have been made essential pre
liminaries to the enquiry, or upon facts to be adjudicated upon in 
the course of the enquiry. Illustrations of such defects of juris
diction can readily be found in such decisions as Colonial Bank 
<>f Australasia v. Willan (1874), 5 P.C. 417 at p. 442; R. v. 
Woodhouse, [1906] 2 K.B. 501 at p. 515* ; Dood v. Pearson, 27 
Times L.R. 376; The King v. Duff (No. 2), 15 Can. Cr. Cas. 454.

•Note.—The decision in R. v. Wood house : Et parte Ryder, [1000) 2 
K.B. 501, was reversed, sub nom. Leeds Corpn. v. Ryder, [10Ô7] A.C. 420.

QUE.

K.B.
1912

Goskelin

Montreal 
(No 1)

3—2 D.L.R.



34 Dominion Law Reports. [2 D.L.R.

QUE.

K.B.
1912

Gosselin

Montreal 
(No. 1).

It appears further to he authoritatively established that bias 
on the part of a magistrate constitutes such a ground of defect 
of jurisdiction : R. v. Justices of Middlesex (1875), 1 Q.B.D. 173; 
R. v. ¥ arrant (1887), 20 Q.B.D. 58. at p. 60; R. v. Handsley 
(1881), 8 Q.B.D. 383, at p. 387.

That being so, it follows that prohibition is an appropriate 
form of remedy, and we, therefore, are brought to consider 
whether or not the facts above set out disclose the existence of 
bias or probability of its motive. I consider that there can be 
no doubt that they do. The test to be applied has been stated in 
Allinson v. General Council of Medical Education, [1894] 1 Q.R. 
750, as follows :—

In the administration of justice, whether by a recognized legal 
Court or by persons who, although not a legal public Court, are acting 
in a similar capacity, public policy requires that, in order that there 
should lie no doubt about the purity of the administration, any person 
who is to take part In it should not be in such a position that he 
might be suspected of being biassed.
It is true, as was pointed out in R. v. Burton, [1897] 2 Q.R. 

468, that upon a complaint by the Law Society, a magistrate 
was not rendered incompetent to sit by the fact of his being a 
member of the Law Society in a case where it appeared that 
the charge could be prosecuted only by the society and that the 
circumstances shewed no probability of bias. In the matter of 
the charge here in question it is shewn that Mr. Louis Coderre, 
a member of the Council who tried the case, had not only ex
pressed an opinion adverse to the party charged, but in fact had 
sworn to it, and it further appears that at the same time he was 
the paid agent of the Bar in the Police Court case against the 
other party to the same reprobated contract, which formed the 
groundwork of the charge against the present plaintiff. In such 
circumstances there was not merely ground of suspicion of bias, 
but there was bias actually confessed and declared in writing.

It may be suggested that by virtue of his office, the syndic 
had the right to be present at and take part in the trial and that 
he must be presumed to have acted in pursuance of his duty. 
That view, however, is untenable upon the facts, because as I 
read the minutes of the trial before the Council, they can mean 
nothing else than that the syndic was present at all the meetings 
and that when the accused party and counsel engaged in the 
case were excluded from the room on the occasions of two, if 
not three, of the deliberations, the syndic remained in the Couu 
cil. He was a member of the Council (art. 4496, R.S.Q. 
In the absence of a clear recital to the contrary there can be no 
other conclusion than that he participated in the trial and de
cision of the charge. It is impossible to imagine how the party 
charged could expect even-handed justice from a bench of Judg'*s 
of whom his prosecutor was one. And it is to be observed that
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it is no answer to say that the decision of the Council was unan
imous and would have been the same if the syndic had not par
ticipated. It is not a case where counting of votes can l)e re
sorted to. If one member of a bench of justices is disqualified 
the competency of the entire bench is destroyed: It. v. Hert
fordshire Justices (1845). 6 Q.R. 753; It. v. Great Yarmouth 
Justices (1882), 8 Q.B.D. 525.

I, therefore, consider that there was an overstepping of 
jurisdiction arising from the unwarranted participation of the 
syndic in the decision, and that prohibition should issue against 
giving effect to it.

It is recited in the judgment and argued for the respondents 
that irregularities in procedure do not open the way to pro
hibition, but I consider that an objection to a tribunal or bench 
on the ground that it is wrongly constituted in the sense above 
pointed out is much more than an objection of irregularity and 
is. in fact, directed against a disregard of fundamental right 
and justice.

The further ground relied upon by the plaintiff to the effect 
that the power of the Council to try the complaint did not exist 
in consequence of having been suspended by notice of petition 
for certiorari, also appears to me to be well founded. Article 
1296, C.P., plainly shews that service of the notice suspends 
the proceedings. It is consequently the law itself which oper
ates the suspension and not a writ or Judge’s order. I, how
ever. prefer to found my decision upon the other ground above 
mentioned as it is one which is not concerned with mere pro
cedure, but goes to the essential justice of the case.

It may be opportune to add certain observations upon other 
grounds of defence relied upon by the defendants. It was 
pleaded that the plaintiff had exercised a right of appeal from 
the decision of the Council of the section to the General Council 
and it was argued that owing to right of appeal it was not a 
case for prohibition. It is to be observed that this remedy by 
appeal to the General Council lies “only when it appears on the 
face of the complaint, decision or sentence that the Council had 
no jurisdiction.” An appeal so circumscrilied was a mere futil
ity in a case where the decision appealed against was worded in 
the form of the one in question. Such as it was, the appeal 
was taken and the statutory recourse exhausted, but the de
fendants fail to shew that prohibition should not Ik* granted 
because of the existence of another adequate remedy. Nor do 
I consider that the resort to that appeal is to he considered a 
waiver of the right to apply for prohibition, in view of the fact 
that the plaintiff did not acquiesce in, but, in fact, objected to 
the composition of the Council which tried the case. In Lee v. 
Cohen, 71 L.T. 824, a writ of prohibition was granted in appeal, 
of the judgment of the first Court, whereby it had been refused,
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being reversed, and it was held that “Where an action has been 
commenced in the Mayor’s Court, the defendant does not, by 
entering an appearance, not under protest, and taking other 
steps, waive his right to object to the jurisdiction so soon as 
he ascertains exactly what the nature of the plaintiff’s claim 
against him is.”

It was further objected for the defendants that prohibition 
will not lie after sentence unless the want of jurisdiction ap
pear on the face of the proceedings. The rule is stated in 
Short on Informations at page 460 as follows:—

And in tin* considered judgment in Rodruham v. Ricketts, 6 N. & M. 
176, delivered by Lord Denman, we find the law thus stated : “There is 
no doubt that in the case of prohibition to be granted for the sake 
of trial (as distinguished from those which are to be granted upon 
account of a wrong trial or erroneous judgment) the rule is estab
lished that a party neglecting to contest the jurisdiction in the first 
instance and taking his chance of a favourable decree, shall not be 
allowed after sentence to allege the want of jurisdiction as a ground 
of prohibition unless the defect appear cu the face of the pleadings.” 

But, farther on, the author explain:- that
the excess of jurisdiction may depend only on the defence set up orally 
by the defendant and may appear only in the course of the trial; and 
judgment may follow almost as soon ns the defence is understood. . . 
In cases of this kind where the defendant objects in the Superior 
Court to its jurisdiction, this, on application for a prohibition, is the 
same as if the want of jurisdiction appeared ou the face of the pro
ceeding. (Page 461.)
The same view is perhaps better expressed in Mayor of Lon

don v. Cox (1667), L.R. 2 II.L. 239, at p. 262, where it is said:—
If it (the defect of jurisdiction) lie not apparent, but the party, 

instead of moving for a prohibition, pleads in the special or inferior 
Court the facts ousting the jurisdiction, and such Court improperly 
decides that it has jurisdiction, he may, notwithstanding such decision, 
upon satisfying a Superior Court that it was erroneous, obtain a pro 
hibition.
I, therefore, consider that recourse by way of prohibition is 

available to the plaintiff.
Upon the whole, and spe.-.king in the foregoing observations 

for myself only, I would maintain the appeal and grant the pro
hibition.

Apjual allowed and writ of prohibition maintained.
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GOSSELIN v. BAR OF MONTREAL (No. 2).

Quebec King’s Bench, Archambeault, C.J., Trenholme, Ci ,88 and Carroll, JJ.
March 30. 1912.

Appeal (g XI—721 )—Graxtixo leave — Certiorari axd prohibition 
cases—Quebec practice.

Leave tu appeal to the Privy Council will not lie granted liv the 
Quebec Court of King's Bench from a decision of that Court in mat
ters of certiorari or of prohibition unless it lie shewn that future 
lights are involved.

[O’Farrell v. Brausurd (1878). Ramsay's Appeal Cases (Que.), 
55, followed.]

Petition of the Bar for leave to appeal to the Privy Council 
from the judgment of the Court of King's Bench, maintaining 
the writ of prohibition issued against it : Gosselin v. Itar of Mon
treal 2 D.L.R. 19.

E. La fleur, K.C., for the petitioner.
A. Geoffrion, K.C., for respondent.
The Chief Justice delivered the opinion of the majority of 

the Court.
Archambeault, C.J.. stated that the petition must he rejec

ted as in matters of certiorari and prohibition there was no 
appeal “(/# piano” to the Privy Council unless it could be 
shewn that future rights wero involved. No future rights were 
involved in the present case. The Bar could always move to the 
Privy Council for special leave to appeal : O'Earn II v. Brassard, 
Ramsay’s App. Cases, Que. 55. followed.

Trenholme. J., dissented.
Leave refused.
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THOMSON v. PLAYFAIR
l Decision No. 1.)

Ontario High Court. Trial before Riddell, J. January (1, 1912.

1. Contract (g I E 4—88)—Sale of Crown License to Cut Timber-
Statute of Frauds.

Rights granted under a Crown license to cut timber, pursuant to 
R.S.O. 1897. ch. 38 (which include the right to take and keep exclu
sive possession and to sue for trespass) are an “interest in lands'* 
within the meaning of the Statute of Frauds.

[Hoeffler v. Irwin ( 1904). 8 O.L.R. 740. followed ; see also Leake on 
Contracts. 6th ed., 103.]

2. Contract ( 8 I E 0—121 )—Part Performance—Possessobt Acts.
Where there has been part payment on a contract to purchase timber 

limits not sufficiently evidenced by a writing under the Statute of 
Frauds, the subsequent entry upon the lands by the purchaser's agents 
or employees and their examination of the timlier. may constitute a 
taking of possession and a part performance of the contract sufficient 
to take the case out of the o|ieration of the Statute ..f Frauds, if the 
vendor ns a licensee under the Crown Timlier Act. R.S.O. 1897. ch. 32. 
sec. 3, had the exclusive right of possession and the acts of the pur
chaser were not referable to or justifiable from anv circumstance other 
than the contract in question.
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3. Principal and Agent (8 III—30)—Warranty of Authority—Mis
representation.

There is no cause of notion for breach of implied warranty of 
authority of an alleged agent where there is no misrepresentation of 
the fact of authority, ex. yr., where the person signing in a represen
tative capacity tells the person with whom he is dealing that lie has 
no authority, hut the negotiations proceed in anticipation of their 
being confirmed by the principal.

[.Zones v. Hope (1880), 3 Times L.R. 247a, followed; Polhill v. 
Walter (1832), 3 B. & Ad. 114, distinguished.’

Action for specific performance by the defendants Playfair 
and White of an alleged contract to purchase from the plaintiff 
the timber upon Yeo Island, Manitoulin district, or, in the alter
native, for damages from the defendant Byers for misrepresen
tation of authority to bind his co-defendants.

December 21, 1911. The action was tried before Riddell, J., 
without a jury, at Toronto.

D. liobertson, K C., for the plaintiff.
li. McKay, K.C., for the defendants Playfair and White.
O. E. Klein, for the defendant Byers.

January 6, 1912. Riddell, J. ;—The plaintiff had from the 
Crown the right to remove all the timber from Yeo Island; her 
brother and agent, W. A. Thomson, was trying to dispose of it. 
After some dickering, unnecessary here to consider, he made a 
side to Playfair and White, a firm in a large way of business, 
through their agents Thompson and Byers. Thompson acted as 
a sort of foreman in buying ties, etc., and Byers in shipping 
them ; but 1 cannot find that either had the right to enter into 
such a contract as this. Thomson gave Byers a receipt in the 
following form :—

Playfair & White. Dealers in Ties. Posts. Cedar Squares, etc.
Wiarton Branch, C. E. Byers. Agent.

Wiarton, Ontario, May 22nd. 1011.
Received from Playfair & White the sum of one hundred dollars, 

being part payment on purchase of timber on Yeo Island. The pur 
chase price of said timlier to lie five thousand five hundred dollars. 
Balance of this amount to be paid within one month.

Catharine Thomson,
Per “Alex. Thomson.”

At the same time a copy was made of this receipt (except
ing the signature), and Byers signed it thus: “Playfair & 
White, Per C. E. Byers.”

This was marked “copy of receipt,” and handed to Thom
son—Byers telling him that he did not “know as he had any 
right to give him an agreement.”

The $100 was paid by a draft on Playfair and White by 
Byers, explicitly “on account of purchase of Yeo Island.”

The receipt signed by Thomson was sent by Byers, on the 
24th May, to the defendant firm at Midland, in a letter:
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Yeo Island.
Mr. Thompson ami I tried to get you by ’phone on Monday, but 

they said you and Mr. White were lioth out of town, so we have closed 
for the Island, at least we have bound the bargain.
This was received by Playfair and laid by him with the re

ceipt on White’s desk for his attention on his return home.
On the 2nd June, an entry is made in the firm’s books 

thus :—
June 2. Yeo Island.............................100.00

To Playfair & White on a/c 
purchase Yeo Island Miss
Catharine Thomson ....... 100.00
(on T. folio 5).

In the tie-book ledger an account had already been opened 
with Yeo Island, and the full account stood at the time of the 
trial:—
1911. Yeo Island. Dr. Cr.
May 20 To Sundries......................... 493 22.00
June 2 Order to Miss Thomson a/c

of Island ......................... 5 100.00
July 13 Ex. C. E. Byers
Sept. 1/30 To Island with tug.......... 31 18.00

To Tug i" Island.............. 50 is.uo
Playfair & White say that they looked upon the transaction 

ns a mere option, and not a purchase—that they, as a matter of 
business, open account with any intended purchase ; and this 
last statement is perfectly intelligible and good business method. 

On the 31st May, the firm write Byers:—
Am pleased that you have secured Yeo Island, and trust it will turn 

out a good one for cedar. You might send me an estimate of what 
you found on it, so I can figure it out.
This was written by Playfair—White being away in the 

south. On the 5th June, Byers sends his estimate.
On the 16th June, Thompson writes Thomson :—

I will have to ask you for another thirty days option on Yeo Island, 
as the other parties are not satisfied without seeing more of it . .
so if you will give us another thirty days on it. I think it will lie all 
right. If you cannot give this thirty days we will have to throw up 
the option.
Thomson thereupon wrote the firm on the 20th June:— 

Replying to your letter of sixteenth inst., consider contract of sale 
of lumber on Yeo Island to you closed. I gave no option. Will wait 
two weeks for payment of balance, if you request.
On the 26th June, Byers writes Thomson asking how many 

acres “they are” in Yeo Island, “as I am going up to see it 
myself, and I want to get away as soon as I can.” Thomson 
replies, on the 19th July, insisting on the sale having been 
made—and threatening suit. Byers went up and examined the 
Island; and that is what the subsequent entries in the ledger
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account in the tie-book refer to. He reported to his principals 
favourably.

On the 22nd August, suit is threatened by the solicitors, and 
action brought two weeks thereafter, against the firm and 
Byers. The firm set up a general denial; that Byers had no 
authority to enter into such a contract for them ; and the Statute 
of Frauds. Byers says that he is only an agent; that Thomp
son agreed with Thomson to buy the timber on Yeo Island for 
$5,500—$100 down and $5,400 in one month—and that, on 
Thompson's instructions, he gave the draft as the firm’s agent, 
and had drawn up “as evidence of sale and purchase of said 
timber the papers or documents . . .set out in the . . .
statement of claim.”

At the trial, he changed his story and set up an option. I 
entirely discredit this story, and think that he was telling the 
truth when he gave instructions for the defence.

I am much obliged to counsel for the very able arguments 
presented for all parties—and now proceed to dispose? of the 
case.

The first question is, “Does the Statute of Frauds apply to 
the sale of such property as is the subject-matter of the present 
action ? ’ ’

Whatever might have been the answer, were the question an 
open one—I think that I am bound by authority in our own 
Courts to hold that what was sold was an interest in land within 
the meaning of the Statute of Frauds.

Much ingenious distinction is to be found in the older cases, 
but I do not think any reasonable doubt can exist since the case 
in the Court of Appeal of Hoc filer v. Irivin (1904), 8 O.L.R. 
740.

Webber v. Lee (1882), 9 Q.B.D. 315, is a less strong case— 
and I do not discuss the cases in the English Courts or our 
own before Iloefflcr v. Irwin, by which I am bound.

The fact that the document relied upon is not signed by 
those attempted to be charged is immaterial, if it be signed by an 
agent with authority—and it is of no importance that the name 
of the principal does not appear (at least in a document not 
under seal). See the cases collected in Standard Realty Co. v. 
Nicholson (1911), 24 O.L.R. 46.

I have found as a fact that neither Thompson nor Byers 
had any authority either to buy the timber or to sign a contract 
for the purchase.

The plaintiff contends, however, that their act was ratified 
by Playfair and White.

I have since the trial given the case great consideration, and 
cannot change the view, taken at the trial, that these defend-
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nnts knew that Byers had bought for them—and not simply 
taken an option. The statement in the letter of the 24th May, 
I think, did not in fact give them a different impression—“We 
have closed for the Island, at least we have bound the bargain.” 
The answer of the 31st May, already cited, also is significant.

Knowing that their ostensible agent had bought the timber, 
they did not repudiate the agency or the contract, as they should 
have done if they did not intend to adopt the contract.

1 think that they did adopt the contract, whatever it was.
Then they are in the position of having bought the timber, 

paid $100 on the purchase, and signed a copy of the receipt 
given them by the agent of the plaintiff.

This is the only document signed by them or for them, ex
cept indeed the draft for $100 given to the plaintiff; and I am 
of opinion that it is defective to charge them, when the Statute 
of Frauds is pleaded.

Nor, as at present advised (but I give no decision on this 
point), do I think that the rule in Rochefoucauld v. Boustcad, 
[J897] 1 Ch. 196, referred to and followed in Ivendrick v. 
Burkey (1907), 9 O.W.R. 356, can be appealed to. It is the 
simple case of one contracting party setting up the statute to 
defeat an action on a contract not properly verified as the statute 
requires—the defendants had received no property, etc., under 
the contract.

But the action of the defendants’ agents going to and land
ing upon the island, examining the timber, etc., are acts which 
are claimed to be acts of part performance—of course the part 
payment is not.

The Act R.S.O. 1897, ch. 32, gives the licensee the right, not 
only to the timber, but also (sec. 3 (1)) “to take and keep ex
clusive possession of the lands,” and (sec. 3 (3)) “to institute 
any action against any . . . trespasser.” If the defendants 
had not bought the property from the plaintiff, they had no 
right to send their agent upon the island as they did—their act 
was a taking possession of the land, and, in my view, an act of 
part performance : Fry on Specific Performance, pp. 290 et seq. 
[Fry on Specific Performance, 5th ed.. sees. 578 et scq.]

There will be judgment for the plaintiff against these de
fendants for $5,000, interest thereon from the 22nd June, 1911, 
and full costs of suit.

As to Byers, the action should not have been brought against 
him at all.

The theory of the plaintiff is, that she has an action against 
Byers as on an implied warranty of authority to make the con
tract and sign the document evidencing it for his co-defendants. 
The rule is : “Where an agent assumes an authority which he does 
not possess and induces another to deal with him upon the faith 
that he has the authority he assumes, it must be taken that the
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person making the claim of agency undertook that he was agent 
and lie is liable personally for the damage that has occurred 
Firbank’s Executors v. Humphreys (1886), 18 Q.B.D. 54; 
Oliver v. Bank of England, [1901] 1 Ch. 652, [1902] 1 Cli. 610; 
Starkey v. Bank of England, [1903] A.C. 114. And it makes no 
difference that the claim is made bona fide, and there is no fraud. 
Rut this is not the case where there is no misrepresentation of 
fact: Jones v. Hope (1880), 3 Times L.R. 247n (C.A.)

Here Byers told the plaintiff’s agent that he did not know 
that he had any power to give him a contract—the vendor’s 
agent was not in fact misled, but took the document with Byers's 
signature for what it was worth.

The case relied upon by the plaintiff’s counsel is distinguish
able— Polhill v. Walter (1832), 3 B. & Ad. 114. There the de
fendant, who had formerly been in partnership with II., had an 
office which H. also still continued to occupy in part. A bank 
clerk called with a draft on H. ; H. was out of town, and the 
defendant asked for a few days’ delay. This was refused ; and 
one A. (one of the payees) assured the defendant that “it was 
all correct”—the defendant acted upon the assurance and 
accepted per proc. of H.—the payees indorsed it over to the 
plaintiff. II. refused to pay ; the plaintiff sued him, and was 
nonsuited ; whereupon he sued the defendant. The jury nega
tived fraud, and Lord Tenterden dismissed the action. On ap
peal, it was held that the indorsement per proc. was a represen
tation to all who should thereafter be the holders of the bill 
that the defendant had the authority to accept for IL, and judg
ment was entered for the plaintiff. There the plaintiff was mis
led ; in the present case she was not.

The action will be dismissed as auainst Byers. Had his con
duct been throughout as impeceal as in the signing of the 
document, etc., he should have h sts; but it is impossible not 
to recognize that he has allowed i desire to shield his employ
ers to modify his views of the transaction in question. He 
stated substantially the facts to his solicitor, and his solicitor 
put them in formal shape in the pleadings; but subsequently 
Byers completely changed his recollection of the facts—it is 
possible not corruptly.

There will be no costs quoad this claim.
The delay in giving judgment is due to the fact that counsel 

asked for and obtained permission to put in authorities—these 
have reached me just this week.

Full credepee is to be given to the plaintiff’s agent, Thomson.
Judgment against Playfair.
Dismissal as to Byers.

X.B.—An appeal has been taken from the above decision.
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Annotation—Contracts (§ I E 6—121 *—Part performance—Acts of posses
sion and the Statute of Frauds.

The scope of this note is not intended to lie confined to cases where 
the contract is for the sale of timber limits only but to cover the question 
of the taking possession of real property, or the exercise of acts of dominion 
as part performance of a contract to purchase lands, sufficient to take it 
out of the operation of the Statute of Frauds.

The general rule may be stated that under certain circumstances the 
t'ourt will recognize part performance of a contract falling within the 
Statute of Frauds, as supplying the want of writing and as enabling the 
Court to uphold the contract. This was a doctrine of the old Court of 
Chancery, but is now of general application. It has been said to be confined 
to contracts for an interest in land: Britain v. Boss iter (1883), 11 (j.B.D. 
123; and see Leake, on Contracts. Oth ed., 20"», or to cases in which a Court 
of equity would entertain a suit for specific performance if the alleged 
contract had l»een in writing: McManus v. Cooke (1887), 35 Ch.D. 681. 
sir E. Fry would somewhat extend this application: Fry’s Specific Per
formance, 5th ed.. p. 298.

In Britain v. llossitcr, supra, the limits of the doctrine were stated dif
ferently by each of the three learned Judges : Brett. L.J., confined it to 
•‘eases concerning land,” Cotton, L.J., to “questions relating to land,” 
and Thesiger, L.d., to ‘‘sales of land.”

In Maddison v. Aid trson, 8 A.V. 467. 474. Lord Selborne, referring to 
the decision in Britain v. Bossitt r, seemed to doubt how far it was con
sistent with the views of Lord Cottenden in llammersley v. De Bit I, 12 
Cl. & F. 64n, and Lasstncc v. Tierney, 1 McX. it Ci. 551.

And in McManus v. Cooke, 35 Ch.D. 6x1 at p. 687. Kay, .1., after con
sidering the grammatical construction of the clause of the statute referring 
to no action Icing brought to charge a person “upon any contract or sale 
of lands, tenements, or hereditaments, etc.,” criticized the case of Britain 
v. 1,’ossitrr, 11 Q.B.D. 123, and discussed several relevant authorities, and 
concluded that probably it would be more accurate to say that the doctrine 
of part performance of a parol agreement “applies to all cases in which 
a Court of equity would entertain a suit for specific performance if the 
alleged contract had been in writing.” See also Scott v. Bay ment, L.R. 7 
Eq. 112, at p. 115, and Crowley v. O'Sullivan {2), [1900] 2 I.R. 478, 490.

It may be questioned whether this statement of the extent of the doc
trine would not be made more accurate by omitting the words “for specific 
performance. ’ ’

It has been further held that the doctrine of part performance does 
not extend to enable the Court to award damages on a parol contract: 
Larery v. Pursell, 39 Ch.D. 508, 519; Fry’s Specific Performance, 5th ed., 
298.

Reference to the following cases will shew the foundation of this doc
trine of part performance; also see annotation to the case of Knight v. 
Cushing, 1 D.L.R., p. 354.

In Lord Wampolc V. Lord Orford, 3 Yes. 401 (a) at p. 420, Lord Lough
borough (afterwards Earl of Rosslvn) states ns follows: “1 lay it down ns a 
general proposition, to which I know no limitation, that all agreements, in 
order to be executed in this Court, must be certain and defined; secondly, 
they must be equal and fair; for this Court, unless they are fuir, will not

ONT.

Annotation

Part per
formance 
and the 
Statute of 
Frauds.



44

ONT.

Annotation

forma nee 
nnd the 
Statute of 
Fraud*.

Dominion Law Reports. (2 D.L.R.

Annotation (Continued)- Contracts (SIE6 121 » — Part performance—
Acts of possession and the Statute of Frauds.

execute them; and thirdly, they must Im» proved in mirh manner a* the law 
require*. *’

In regard to objection* founded on the want of any of the*e qualities 
in the contract . . . the Court i*. from obvious motive* of justice, somewhat 
unwilling to entertain the objection when it is made after part performance, 
from which the defendant has derived lienefite, and the plaintiff cannot be 
recompensed except by the performance of the contract in apecie.

Where the plaintiff Fold lands to the defendants, a municipal corpora 
tion. who by the deed of sale covenanted forthwith to make a road and 
erect a market house on the land. They entered and made the mad. but 
neglected to build the market house. Wigram. V.-C., observed in his judg
ment that the defendants, having had the lienefit of the contract in apeeie. 
the Court would go any length that it could to compel them to perform 
their contract in nperie: Prier v. Corporation of Penza nee, 4 11a. 506; see 
also Pembroke v. Thorpe, 8 Kw. 437n; Oxford v. Prorand, L.R. 2 P.C. 135.

Where a contract has lieen partly executed by possession having been 
taken under it. the Court, it has been said, “will strain its power to enforce 
a complete performance”: Parker v. Tannell, 8 DeO. v. J. 859, 571; see 
Fry’s Specific Performance. 5th ed., p. 165.

The part performance of a contract by one of the parties to it may. 
in the contemplation of equity, preclude the other party from setting up 
the Statute of Frauds, nnd thus render it. although merely resting in parol, 
capable of lieing enforced by way of specific jierformnnce. though not by 
way of damages, even since the Judicature Acts. See per Chittv, J„ in 
/.nt-rrp v. Purnell, 39 Ch.D. 508.

This exception seems to be based on the view that if a man have made 
a bargain with another, and allowed that other to act upon it. he may 
have created an equity against himself which he cannot resist by setting up 
the want of a formality in the evidence of the contract out of which tin- 
equity in part arose : Maddinon v. Aldnaon. 8 A.C. 407.

There can lie no part performance of an incomplete contract, for act* 
to amount to |mst performance, the contract, “must lie obligatory, and 
what is done must Ik- done under the terms of the agreement and by force 
of the agreement: per Lord Itrougham in Lady K. Thpnne v. Pari of (Urn 
pall. 2 H.L.C. 131; Kx parte Pouter. He Pouter. 22 Ch. I). 707.

Where possession is taken not under a contract, hut adverse, the eir 
eumstance that there is no common law remedy doe* not suffice to give the 
<'ourt jurisdiction: Pant India Co. v. Sorthumbadoo I'reranatemii MoodtUp, 
7 Moo. P.C.C. 482.

Where possession of the land contracted for has in fact Iwen delivered 
and accepted under the contract, the I'ourt will receive evidence of the 
contract without regard to the statute, in order to carry out the terms 
iqion which possession was given. This exception prolmbly arose by per 
mitting a party to sue upon a contract, disclosed by the facts, given in 
evidence in support of a plea of justification to an action for trespass 
to land at the common law, but the principle is now rested on this—that 
possession of land of another is presumed not to lie wrongful, hut by 
agreement, and therefore it is necessary to enquire into the agreement in 
order to limit the |»o**e**ion according to its terms ami conditions: Grant



2 D.L.R.] Thomson v. Playfair. 45

Annotation (Continued) —Contracts (6 I E 6—121 )— Part performance—
Acts of possession and the Statute of Frauds.

M.R., in Gregory v. Miighell (1811), 18 Ves. 328; Plummer, M.R., in .1/or- 
jilutl v. Jones (1818), 1 Swanet. 172; Leake, on Contracts, <>th ed„ p. 204.

Whnt possession or acts of dominion ure sufficient to bring the doctrine 
into operution must lie determined by the circumstances of each particular 
case, thus the admission of a tenant into possession under an agreement for 
n lease takes the agreement out of the statute and admits parol evidence 
of the terms for the purpose of enforcing the lease: Gregory v. Mighcll 
(1811), 18 Ves. 328; Morgliett v. Joncs (1818), 1 Kwnnst. 172.

Where a father verbally promised in consideration of his daughter's 
marriage to give her a house and upon marriage taking place put her into 
possession, it was held that the promise was taken out of the statute ami 
might lie proved by parol evidence in support of the possession: I’ngley v. 
I'ngley (1877), 46 L.J. Ch. 854, 5 Cil. 1). 887; Shannon v. Shannon (1892), 
67 L.T. 834.

Filtering on land and giving directions respecting alterations ami im
provements to a house in course of erection, are sufficient acts of part |ier- 
formance by a purchaser to entitle the vendor to enforce the contract 
against him: Dickinson v. Harroir, [19041 2 Cli. 339.

The right of a party to enforce a contract upon the ground of part 
performance is dependent upon the title ami acts of the party sued, and 
the knowledge of the party seeking to enforce the verbal contract : .Morgan 
\. MUnion (1853), 3 De(S. M. & (1. 24; Ecclesiastical Commrs. v. Wode• 
house, | 1895] 1 Ch, 552.

In Coates v. Coates, 14 O.R. 195, it was belli that the staying of an 
action according to an agreement relating to the land in ipiestion was a 
sufficient part performance of the contract relating thereto to take the case 
out of the Statute of Frauds. Proudfoot. J., in his judgment cited exten
sively from Fry’s Specific Performance, concluding that the plaintiff, with 
the consent of the defendant, had stayed his action, and was thus delayed 
in the prosecution of his remedy, and it would lx* a fraud to allow the 
defendant to benefit by the act and escape performance because the agree
ment was not in writing.

Where possession is relied on as an act of part performance of a 
contract not evidenced by writing under the Statute of Frauds, in order to 
entitle the plaintiff to a decree for specific |>erformnnce, the possession 
must lie such ns is referuhk* to the contract and not to any other cause. 
The possession must be such that no explanation eould lie given it without 
reference to the contract. Canning v. Catling, 4 New Reports 239.

The authorities in the United States support the above proposition, see 
Annotation 3 L.R.A. (X.S.), p. 807, but in Knglund the cases on the 
subject are not reconcilable. Sec Fry’s Specific Performance, 5th ed., p. 
29.

Possession is in some vases equivocal in respect to the title to which 
it is to lie referred ; in other cases it is not; therefore the possession of a 
tenant after the expiration of lease which was referable only to a contract 
for a renewal, has lieen considered part performance of such a contract: 
Do« e/I Deie, 1 Y. â < .r.t . S45, 18 LJ.Ch. 168; compare It to Buck 
master v. Harrop, 13 Ves. 456. 474; Millard v. Itarrey, 13 W.R. 123, 10 
dur. X.S. 1167: Poire// v. Lovcyrove, 8 Défi. M. & (•. 357. 307; distinguish 
Hraily's Case, 15 W.R. 753.

ONT.

Annotation

Part per
formance 
nnd the 
Statute of



40

ONT.

Annotation

Part per
formance 
and the 
Statute of 
Frauds.

Dominion Law Reports. |2 D.L.R.

Annotation (Continual) Contracts i 8 I E 6- 1211 —Part performance—
Acts of possession and the Statute of Frauds.

“The acknowledged possession of a stranger in the land of another is 
not explicable except on the supposition of an agreement, and has been 
constantly received ns evidence of an antecedent contract”: per Plumer. 
M.R., in Morphett v. Jones, 1 Swanst. 172. at p. 181; see accordingly 
Butcher v. Stapely, 1 Vern. 303: Pyke V. Williams, 2 Vern. 453; Earl of 
AylesfonVs Case, 2 Str. 783; Kine v. Balfc, 2 Ball & B. 343; Pain v. 
Coombs, 1 DeO. A J. 34: see, too. Miller v. Finlay. 5 L.T.X.S. 510.

Continuance in possession if unequivocally referable to the contract 
alleged, may be a sufficient act of part performance, although the taking 
of possession was antecedent to the contract: Hodson v. Beuland, [1890] 
2 Ch. 428.

Even where the possession has been taken without consent, yet if the 
owner afterwards allows the stranger to remain in possession, this will, it 
seems, operate ns an act of part performance: Gregory v. Mi/;hell. 18 Ves. 
328; rain v. Coombs, 1 De<i. & J. 34. 46; see also per Lord Kingsdown in 
Ramsden v. Dyson, L.R. 1 H.L. 129, at p. 170.

To maintain a contract on the ground that it is taken out of the 
Statute of Frauds by part performance, the Court will require it to be 
shewn that the party seeking relief has expended money or otherwise acted 
in reliance on and in the execution of the agreement, and that non-per 
formnnee would amount to a fraud upon him. Specific performance will 
not l»e enforced merely liecause the defendant has done acts on the property 
which, unless construed ns acts of ownership, would, in the absence of 
license, amount to u trespass: Phillips v. Aider!on, 24 W.R. 8.

If defendant has concurred in a material unequivocal act, by which he 
has obtained a substantial part of his object, as taking possession or 
accepting a considerable part of the purchase-money, he shall not lie allowed 
to retract, and plaintiff's right to a full execution of the contract has 
attached; but acts merely ancillary and introductory, though attended with 
some expense, will not sustain an agreement on the ground of part per 
formance. Acceptance of a trifling earnest would probably not lie deemed 
sufficient. See Simmons v. Cornelius, 1 Ch. Rep. 128; Foil v. Smith, 3 Ch. 
Rep. 10; A non., 2 Freem. 128; Seagood v. Mente, Pre. Ch. 500.

In Clerk v. Wright, 1 Atk. 12. it wns held that giving directions for 
drawing a conveyance, and viewing the property, were not enough to sen.- 
as an act of part performance.

To take a case out of the statute, the possession must be such that 
no explanation could be given it without reference to the contract. Where 
the possession is explainable by a written memorandum different from the 
alleged oral contract, it will not do: Canning v. Catling, 4 New Report». 
259.

Possession is part |ierformance both by and against the stranger and 
the owner: Wilson v. Beat Hartlepool R. Co., 2 DeG. J. 4 S. 475, 485: 
the owner has allowed the stranger to do an act on the faith of the con 
tract, viz., enter on the land; the stranger has allowed the owner to do an 
act on the faith of the contract, viz., withdraw from the land. They are 
therefore lioth bound. See Fry's Specific Performance. 5th ed., p. 300 et i

It is well to consider the meaning of “possession of land”; it has 
l*een defined as “the holding of it and exclusive exercise of dominion



2 D.LR.] Thomson v. Playfair. 47

Annotation ( Continued i —Contracts ( § I E 6 1211 —Part performance—
Acts of possession and the Statute of Frauds.

The legal idea of possession, though varying according to circum
stances, still embraces the idea of right ns well ns of physical control. 
It implies a present right to deal with the property at pleasure and to 
exclude other persons from meddling with it: .Sullivan v. Sullivan, 60 N.Y. 
.17. 41, quoted in Baragiano v. Villani, 117 111. App. 372, ami Garvey v. 
ünion Trust Co., 52 N.Y. Suppl. 260.

In an instrument dealing with real estate “possession” means broadly 
one of two things. It may mean what has been styled “physical posses
sion,” as when a tenant in fee occupies and farms his own land, or if not 
farming his own land, still occupies in the sense of receiving his rents from 
his tenants. In that connection, the alternative to “possession” natural, 
proper, technical, strictly legal, is receipt of the rents and profits. Again, 
“ possession ” in a legal instrument is frequently used with reference to 
the title, and to designate that title which is enjoyed in presenti as dis
tinguished from that which is to be enjoyed in futuro—the distinction 
Is-ing between an estate in possession and an estate in remainder, reversion 
or expectancy. In most legal instruments ... it is generally possible to 
give to the word “possession” either one or the other of these two mean
ings. although, no doubt, they occasionally overlap one another: Leslie 
v. lint he», [1894] 2 Ch. 499, 506. 6.1 L.J. Ch. 617, 71 L.T. Rep. X.S. 114. 
7 Reports 600; Cyc. vol. 31, p. 924 ct seq.

Possession is either actual or constructive. The actual continued 
occupancy or exercise of full dominion may be an occupancy of the whole, 
that is, in possession, or an occupancy of part thereof, in the name of the 
whole: McColman v. Wilke*, 3 Strobb (S.C.) 465. 471. Mere presence upon 
the premises is insufficient to establish possession: Kerslake v. Cummings, 
180 M les. 08, 67.

Bouvier states “that in order to complete a possession two things are 
required: (1) that there lie an occupancy, and (2) that the taking be 
with an intent to possess.” See Walters v. People, 18 111. 194, 199.

To take a case out of the operation of the statute, the possession must 
be such that it is referable only to the alleged parol agreement. In the 
case of Meitner v. Meisntr, 36 Can. 8.C.R. 34, affirming the judgment in 
favour of the plaintiff, tub nom. Meitner v. Meitner, 37 N.8.R. 23, the 
possession of part of the land in question was referable to a lease of the 
land as well as to the alleged parol agreement and part performance was 
not proved. Mr. Justice Nesbitt. Idington. J., concurring, dissented from 
the majority judgment, holding that apart from the possession, the execu
tion of the deed in pursuance of ami on the faith of the father's promise, 
was an act of part performance, taking the case out of the Statute of 
Frauds; the dissenting Judges referred to the following cases: In tin 
matter of the estate of Karl of Longford; In re Cook’s Trustee Estate, 
L.It. Ir. 5 Eq. 99, ami Lincoln v. Wright, 4 DeO. & J. 16.

The following American decisions will be found instructive:
In Brown v. Lord, 7 Or. 302, it was decided that the possession must 

have been actual, open and notorious; to operate as an act of part per
formance, it must have been distinct, visible ami notorious.

In Shelly's Estate, 3 Del. Co. R. 223. the Court said it was the 
notoriety of a change of possession more than anything else that took an 
oral sale of lands out of the statute.
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Where there ia no change of possession pursuant to the contract of 
aide, there ia no such possession as to make out an act of part perform
ance: Carlisle v. Ilrrnnan, 67 Ind. 12.

Where possession can be naturally and reasonably accounted for other
wise than by a contract between the parties, it will not lie sufficient : 
Andrew v. Babcock, 6.1 Conn. 109, 26 Atl. Ti n

When possession is not in pursuance of a contract to convey, or if it 
can Is* accounted for in some other way than by such a contract, it will 
not ordinarily avail as part performance: Meigs v. Morris, 6.1 Ark. 100, 
37 aW. 302.

Where the evidence leaves it uncertain whether the acts relied upon 
as shewing |K>ssession were mutually known and accepted by the parties 
as done by virtue of the contract, the possession cannot be taken ns an act 
of part performance to overcome the bar of the statute: Munscll v. Loree, 
21 Mich. 491.

The possession must be definite and exclusive, and indicates the liegin 
ning of a new interest, and lie shewn to be pursuant to an oral contract. 
There must lie no equivocation or uncertainty in the case: Brcsnahan v. 
Brtsnahan, 71 Minn. 1, 7.1 N.W. 515.

All the authorities shew that possession, to take a parol contract out 
of the statute must be exclusively in the vendee: Greenlee v. Greenlo. 

328.
In Cloud v. G reash y, 125 III. 316, 17 N.E. 82b*, it was held that pos

session as nn act of part jierformance was not sufficiently shewn where one 
seeking a conveyance of tarant land was not let into possession, but took 
possession through an agent.

In Bean v. Valle, 2 Mo. 126, it was said that taking of possession with 
the knowledge of the owner was not equivalent to delivery of possession, 
and would not remove the bar of the statute.

In Purcell v. Colt man, 6 D.V. 59, it was held that the delivery of a 
key of the premises to one of the parties to the contract for the exchange 
of lands was not sufficient.

In Benedict v. Bird, 103 Iowa 612, 72 N.W. 768, a purchaser under a 
parol contract went upon the place, examined the house and cellar, and 
rented the property to his son, who was with him. He picked up some him 
lier around the barn, and drove in a few nails that were loose, and told 
the owner that he had rented the place, and the latter said it was all right. 
Neither he nor his son ever slept in the house or occupied it, and neither 
of them was ever on the premises afterwards. This was held insufficient 
evidence of possession taken or held under and by virtue of the contract as 
provided by an Iowa statute.

In Frostbury Coal Co. v. Thistle, 20 Md. 186, a debtor orally agreed 
to give his creditor possession of land in satisfaction of a debt, and told 
him to go and take the projiertv. The creditor walked over the land and 
then offered it for sale. This was held not to be a certain and exclusive
possession, such as could be relied on as nn act of part performance to
take the contract out of the statute.

The deposit on a lot of building material not intended to lie used in
the construction of a building on the lot, but left there until it could 1«
taken away and used elsewhere, is not a sufficient act of possession, as it
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cannot he said to point unmistakably, or at all, to the contract by the 
owner for a sale of the lot ; nor does it amount to the exclusive possession 
of the lot : Hunt v. Lipp, 30 Neb. 409, 40 N.W. 032.

In Chamberlain v. Manning, 41 N.J. Eq. 051, 7 Atl. 634, the Court said 
that going upon a vacant piece of land and digging a ditch were not a 
sufficient taking of possession to constitute an act of part performance of 
an oral contract to convey.

In Neibert v. Baghurst, X.J. Eq., 25 Atl. 474, it was held that the 
fact that the vendee went upon land alleged to have been sold to him, and 
grubbed the underbrush, under permission given him by the vendor, because 
the vendee was out of work, did not constitute possession under the con
tract. sufficient to take it out of the statute.

In Gangwer v. Fry, 17 Pa. 41*1, 55 Am. Dec. 57S, it was held that a 
parol sale of woodland in the mountains would not lie taken out of the 
statute by possession which consisted of entry upon the land with wood 
choppers and the cutting of timlier and the erection of a temporary cabin 
for the making of sugar. The f'ourt said it was no power to the objection 
to these acts ns insufficient for the purpose; that they constitute the only 
possession usually taken of uncultivated timber land. The Court said: 
“The purchaser may clear, enclose and cultivate wild land if he is disposed 
to do so; and where he does so and his improvements are so extensive as 
to make it inequitable to deprive him of the land, his case would be taken 
out of the statute. But where nothing of this kind appears, and the pur
chaser has only entered for the purpose of stripping the land of its valuable 
timber and lining his pockets with the proceeds, such acts do not consti
tute such an equity as entitles him to protection from the operation of the

Further for American decisions see Annotation to Roberts v. Templeton,
3 L.B A. \ > ) 790

In Totrnsley v. Charles, 2 tirant Ch. (U.C.) 313, a seller wanted an 
oral contract for the sale of land specifically enforced. He alleged that 
the buyer had gone into possession of the lands, and had exercised acts of 
ownership over them, “and. amongst other ways, by offering them for 
sale, and entering into and carrying on negotiations with divers persons 
for the sale of the said lots, or some, or one or more of them, by going over 
the said lots at different times, as entitled to the possession thereof.” The 
Court said it was obvious that no act of part performance had lieen shewn 
sufficient within the authorities to take the case out of the statute.

In Bodu-ell v. McXiven, 5 O.L.R. 332, on negotiations for the purchase 
of land, the owner's agent told the defendant the lot was his. Defendant 
went on the lot and set in the ground a number of stakes to mark out the 
foundation of a proposed house, and then changed his mind and refused to 
carry out the purchase:—Held, that what he had done constituted such a 
taking of possession as to constitute part |*erformunce. and that the plaintiff 
was entitled to specific performance.

In Cameron v. Spiking, 25 Grant 116. where a written agreement of 
purchase was within the Statute of Frauds l>ecnuse it did not sjtecify the 
names of the vendors, delivery of possession to the vendees was held suffi
cient part performance to let in parol evidence as to who the vendors were.

In Crane V. Ilnpple. 22 O.R. 519, 20 Ont. A.R. 291, possession was
4—2 D.L.E.
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delivered to » purchaser by parol, ami improvements were made by him, 
and the case was held taken out of the statute by part performance. But 
the fact that improvements were made did not seem to weigh in the 
decision, the Court asserting that possession was a sufficient act of part 
performance to remove the bar of the statute.

Adolph v. Hood, 1 D.L.R. 750, 20 W.L.R. 401, decided that no taking 
of possession sufficient to satisfy the requirements of the Statute of Frauds 
occurs where one in possession of a piano under a storage arrangement 
orally agrees to exchange certain land for the piano, and merely continues 
in possession of the piano without any overt act or writing to indicate a 
change in the character of the continued possession.

While the authorities appear to support the proposition laid down in 
Thomson v. Playfair, alsive reported, as to acts not referable to anything 
but the alleged parol contract, the weight of authority seems to lie dis 
tinctlv against the holding that acts of the class indicated in the above 
opinion of Riddell, .1.. are to be considered as acts of dominion which 
will take an oral contract of sale of lands out of the Statute of Frauds.

MASON v. H. E. LEDOUX A CO., Limited.
tjuehec Superior Court, Montreal. Motion before Charbonneau, J. 

April 17, 1912.

1. I'EIIKMITION ($ I—d)—QUI TAM ACTION.
I’nder the Queliec Revised Statutes of 1**8 the plaintiff in a </-1 

tom action is the legal representative of the Crown suing for a penalty 
and therefore such action cannot lie pen d (nonsuited) after two 
years have gone by without any steps being taken to bring the case mi 
to trial, as peremption does not lie against the Crown.

[Accord, Croi/sdill \. I'oprland-Chattcrson-Crain Co.. 12 Que. IMi.

2. Partus ($ l A—47)—Qui tam action—Quebec practice.
An objection that the plaintiff has no legal status to sue cannot be 

raised on peremption proceedings, but only by exception to the form 
or on the merits.

| l.amontayni \. llrosrenor Apartments, 20 Que. K.B. 221, approved.)

Motion by defendant to have plaintiff’s action perempted 
( nonsuited i.

Tile motion was dismissed.
./. C. II. Dussault, for the motion.
.1/. Honan, contra.
Charbonneav. J. : This is a motion of the defendant to have 

*h action declared perempted.
Plaintiff opposes this motion on the ground that as he is 

acting as well in his own name as on behalf of the Crown no 
peremption of his action can lie seeing that no peremption can 
take place against the Sovereign (O. I1.. 281). To this the de
fendant answers that plaintiff had no right to bring his action

2
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both in his name and in that of the Crown and consequently that 
ho is not entitled to claim the privilege of the Crown’s exemp
tion from the law of peremption, llis theory is based on arts, 
tiüihi and 30 R.S.Q. 1909.

It is true that art. 6U9G, the only one that < to the
present case, states that the action may be brought by an indi
vidual in his own name or by the Attorney-General on behalf 
uf llis Majesty, but the Revised Statutes of 1909 only came 
into force on March 29th, 1910, and the present action was taken 
on November 11th, 1909; consequently it must be governed by 
art. 4759 R.S.Q. 1898. which justifies this antiquated and hybrid 
procedure brushed away by the last revision of the Statutes.

But even if the Revised Statutes of 1909 applied it seems to 
me that this ground can hardly be invoked on a motion for 
peremption. 1 am quite ready to admit that when the legal 
entity which claims a status as plaintiff has no such status in 
law, then the action may be dismissed on an exception to the 
form as was done in the case of Lunumtayne v. (irosvenov Apart - 
minis Co., Ltd., 20 Que. K.B. 221. 1 also believe that the
inexistence of this juridical person could be invoked at the hear
ing on the merits and that by simply calling the Court's atten
tion to the fact of this inexistence the defendant could obtain 
the dismissal of the action. This ground, therefore, cannot lie 
invoked on peremption proceedings which have n distinct char
acter of their own and which cannot, under any pretence, be 
transformed into a preliminary exception or even an exception 
mi the merits.
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The action must, therefore, be considered as having been well 
taken by Mason as well in his own name ns on behalf of His 
Majesty.

There now remains to be seen what is this juridical being 
created by art. 4759 of the 1898 Statutes of Quebec. Is it a 
plaintiff in two persons forming but one legal entity, unique and 
indivisible, or else a joinder of two plaintiffs. Mason and the 
Crown t or again, is it the Crown acting through Mason as in 
other cases it acts through tin» Attorney-General or any other 
of its officers.

I am lather inclined to this last hypothesis. The fine
belongs, logically, to the authority imposing the same; in the 
absence of contrary >" sitions if the fine is imposed by a muni
cipal by-law. it belongs to the municipality; if it is imposed by 
the legislative authority, it belongs to the Crown.

When the law which imposes a fine allots a part thereof to the 
informer or to the individual who assumes the risk of instituting 
proceedings it is as an indemnity given to him in return for his 
work, his disbursements and advances, but the fine nevertheless 
always remains the property of the authority which imposed the
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same ; ho that if there were nobody specially authorized to claim 
such fines as are involved in this case the Crown could always 
claim them as a debt due to it.

The right of action in this cause must be considered, there
fore, as appertaining to the Crown, and the action itself as hav
ing been taken by the Crown just as if the Attorney-Ueneral 
himself had taken the suit.

The possibility of dividing or severing the action and of 
declaring it perempted as regards Mason personally, has been 
suggested, just as if there were two plaintiffs. Although the 
conclusions of the declaration may have suggested this argument 
to the defendant, 1 do not think the action can be so divided 
The tine must be considered as a whole and this is clearly shewn 
by the amendment introduced by ti Ed. VII. (Que. > eh. 37, which 
compels the defendant to deposit the entire tine in the protho- 
notary’s hands in order to obtain a valid discharge. He cannot 
pay anything directly to the informer, although part of the fine 
will revert to the latter subsequently. If the action were dis
missed as to Mason there would no longer be any plaintiff in the 
ease as the Crown would no longer be represented.

For these reasons the Court is unable to grant defendant's 
motion and the same is dismissed with costs.

Motion dismissed.

ONT.
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CLARKSON v. McNAUGHT et al.
(Decision No. 1.)

Ontario I/igh Court, Britton, J. in Chambers. February 14. 1912.

1. Judgment (§ I F—46)—Summary judgment fob liquidated demand.

The power of summarily directing judgment to Ik* entered for the 
pluintitr for a liquidated demand on a Clinml>ers application where it 
appears that there is no real defence (Out. Rule 603, C.R. 1897 i. is 
to lie exercised with caution and only where it is plain that the facts 
set up by the defendant could not possibly entitle him to defend, and 
the plaintiff's proofs are complete.

[Farmers Hank v. Big Cities Realty ami Agency Co. (1910), 1 0. 
W.N. 397, applied; and sec 1912 Yearly Practice, p. 120.]

2. Pleading (8 I A—12)—Special leave—Appeal from dismissal of
MOTION FOB SPEEDY JUDGMENT.

In a proper case the plaintiff whose motion for summary judgment 
has been denied may lie granted leave to deliver his pleading without 
prejudice to a pending appeal from the order denying summary judg
ment.

Appeal by the plaintiff from the order of the Master in
Chambers, dismissing an application by the plaintiff, under

J
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Con. Rule 603,* for summary judgment in actions on promis
sory notes.

The appeal was dismissed.
/■’. It. MacKclcaii, for the plaintiff.
F. Arnoldi, K.C., for the defendants.
Britton, J.:—Upon the best consideration 1 eau give to uli 

of the many facts in these eases, and to the argument of coun
sel, 1 am of opinion, and for reasons stated by the learned 
Master, that the motion for speedy judgment should not pre
vail. It was hardly strenuously contended that, apart from the 
consent or agreement given to Mr. Stavcrt by Mr. Arnold! 
and others, this was a case which properly came under the Rule. 
Apart from that agreement, there was apparently a defence 
which might or might not succeed, but which the defendants 
were entitled to set up and to have tried.

Then, assuming that this appeal could be treated as a motion 
to a Judge in Court to enforce the agreement, is it an agree
ment such as, after action brought, should be enforced in so 
summary a way 1 1 do not think it is.

The agreement relied on is dated the 13th January, 1909. 
It is only in the form of a letter to Mr. Stavcrt, then trustee of 
the Sovereign Rank. By an instrument under seal and dated 
the 5th May, 1911, Mr. Stavcrt, for alleged valuable considera
tion, assigned to the plaintiff individually the full benefit of the 
alleged contract of the 13th January, 1909, and he authorised 
Mr. Clarkson to enforce the said contract and the undertakings 
therein contained, either in his (Stavcrt’s) name or in the 
plaintiff’s name, and to commence, institute, and prosecute all 
necessary proceedings for that purpose.

This action was commenced on the 26th October, 1911. The 
writ was specially indorsed. There is no reference in the writ 
to the enforcement of the contract of the 13th January, 1909.

ONT.

H. C. J.
1612

Clarkson 

MoN AUGHT. 

Britton, J.

* Ontario Consolidated Rule 003 (Rules of 1807) is as follows:—
003—(1) Where the defendant appears to a writ specially indorsed, 

ninler Rule 138, and the plaintiff is not entitled to a judgment or order 
under the preceding rules, lie may, on an affidavit made by himself, or by 
any other person who can swear positively to the délit or cause of action, 
verifying the cause of action ami stating that in his belief there is no 
defence, move before the Court or Judge for final judgment for the claim 
so indorsed, with interest, if any, and costs. A copy of the affidavit shall 
accompany the notice of motion. The Court or Judges, unless satisfied or 
otherwise, that the defendant has a good defence to the action on the 
merits, or has disclosed such facts as may be deemed sufficient to entitle 
him to defend the action, may award judgment.

(-) Such motion may lie made in respect of a cause of action specially 
indorsed under Rule 138, though the writ may also Is» indorsed with any 
other claim, and such order may be made in respect of the cause of action 
*0 specially indorsed ns might be made if no other claim were indorsed on 
the writ of summons.

(3) On any such motion any amendment of the writ which might lie 
ordered on a substantive motion may be directed, and judgment may lie 
awarded in accordance with the writ as amended.
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If the defendants, upon the facts, outside of the contract re
ferred to, would be entitled to defend, they are not, in my opin
ion, precluded from doing so by reason of the contract. They 
may, if so advised, and if the facts warrant it, question the con
tract, its assignability, and the assignment of it.

The appeal should be dismissed with costs to the defendants 
in the cause.

The plaintiff asked that, in the event of this appeal being 
dismissed, and in view of the plaintiff appealing from my de 
cision, that the plaintiff should be allowed to deliver a statement 
of claim, and that the defendants should plead thereto pending 
such further appeal and without prejudice to proceeding in 
appeal. 1 see no objection to the order dismissing the appeal so 
providing.

A ppi al dis hi issi d.

Jan. 2b. 11112. J. S. C xktwriuiit, Master in Chambers: In 
these four actions on primissorv notes, the plaintiff moved under 
Con. Rule 603 for summary judgments. The notes were all 
dated the 20th December, 1907, and were payable on demand. 
They were protested for non-payment on the 6th March, 19(i\ 
The Master said that the plaintiff, who only alleged title at the 
earliest on the 5th May, 1911, took them subject to all tln-ir 
equities. The Master referred to the remarks of Middleton. J., 
in the similar cases of titanrt v. Barton and titanrt v. Ma 
dunald, 3 O.W.N. 348. 349 : “The defendants have all along con
tended that they have a right of indemnity against the Sov
ereign Bank, if they are liable on the notes ; and they now seek 
to contend that Clarkson has in truth become a mere trustee 
for the Sovereign Bank and its shareholders, and is for this 
reason not entitled to recover against them. This defence they 
must be at liberty to set up, and it is proper that it should he 
dealt with at the hearing.” The same contention was made in 
the present cases ; and the motions must, therefore, fail, unless 
the plaintiff could succeed in the ground that a certain docu
ment given on the 13th January, 1909, to Mr. Stavert by Mr. 
Arnoldi, ‘‘on behalf of” the defendants, was equivalent to a 
consent to entry of judgment, whenever action should be taken 
by Mr. Stavert on those notes. In any case, even if that was 
the legal effect of this document (which is found at p. 20 of the 
joint appendix of exhibits and statutes to the appeal book in 
titanrt v. McMillan*), the deeisioii in Pining v. Daicsan, 0 
O.L.R. 248, shewed that application must be made to a .Judge 
in Court to have that agreement carried out. This rendered 
it unnecessary to consider two preliminary points, which were 
by no means clear. The first was, whether such an agreem nt is 
assignable, as it was made only with Stavert. Then, if that were 
properly answered in the affirmative, it would still have to be

*Stavert v. McMillan, 24 O.L.R. 456.
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determined if the indenture of the 5th May, 1911, by which 
Stavert purported to assign to Clarkson all the trust estate, 
etc., carried with it the right to enforce the agreement of the 
13th January, 1909. The words used did not contain any express 
mention of this document; and it certainly formed no part of 
the trust estate conveyed to Stavert, as it was not at that time 
in existence. Whether it was included in the words, “all hooks 
of account, papers, and other documents of the Sovereign Bank 
of Canada,” was a question on which opinions might well differ. 
Probably the existence of this document was not present to the 
mind of the draftsman; and, even if the other two difficulties 
were got rid of, this might still prevent the success of the plain- 
tiff’s motions. The Master still adhered to what he said in the 
Stavert eases, 3 O.W.N. 265, that the change from Stavert to 
Clarkson constituted for some purposes a new action: and he was 
of opinion that this change in the situation thereby created 
might give the defendants the right to recede from the agree
ment with Stavert, even if otherwise binding on them. In view 
of all these considerations, he held that lie could not give sum
mary judgment without acting in disregard of the judgment of 
the Divisional Court in Farmers Bank v. Big ('Hits Ft ally ami 
Agency Co., 1 O.W.N. 397. The Master dismissed the motion 
with costs to the defendants in the cause 3 O.W.N. 638).
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CLARKSON v. McNAUGHT et al. ONT.

(Decision No. 2.i H.C.J.
Ontario llitjh Court, 1/ithlUlon, Jin fhainbnn. Ft hruury 21. 1912. 1912

I. JVDOMENT (8 I F—40)—SUMMARY JUIMi.MENT FOR LIQUIDATED DKMAXD. Feb. 21.
Summary judgment should not 1 to granted under Ont. Rule (103 (V. 

It. 1H97), upon a Chambers application founded upon affidavits that 
there is no defence to an action upon a promissory note, where there 
is any real question either of law or of fact between the parties.

2. Summary proceedings (81—0)—Kxkorckmfxt of uxiikrtakixo mux 
in Court actiox.

A motion to enforce an undertaking given by a defendant through 
his solicitor to submit to judgment upon a certain event or conting
ency is not properly enforceable u|»on a Chamber* application although 
it was given in resj>ect of a Chaml»ers motion; a summary application 
for its enforcement may In* made to the Court or an independent 
action may be brought for its enforcement.

[Pirunji v. Pair<on, 9 O.L.R. 248 specially referred to. |

Application by the plaintiff for leave to appeal from the 
order of Britton, J., dismissing an appeal from the order of the 
Master in Chambers, 3 O.W.N. 638, refusing to grant summary 
judgment under Con. Rule 603. [See f'larksan v. McSaught 
(No. 1) ante 2 D.L.R. p. 52.]

F. li. MacKelcan, for the plaintiff.
F. Arnoldi, K.C., for the defendants.
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Middleton, J.I have very carefully considered this appli
cation. I do not think that leave to appeal should be granted.

I base my judgment upon the fact that the matters involved 
are too important and too difficult to fall within the scope of the 
Rule in question.

It must be borne in mind, in dealing with applications under 
this Rule, that the right of appeal is very limited, and that these 
and similar considerations have led to the Rule being so re
stricted in its application as to render the summary procedure 
thereby provided available only where there is no real question 
either of law or fact between the parties.

It is sought to treat this application ns one to enforce an 
undertaking given by counsel that judgment should lie entered 
upon these notes if the plaintiff is found entitled to recover in 
the action of Stavert v. McMillan, 24 O.L.R. 456.

A very serious question is suggested by counsel for the defen
dants ns to the effect of this undertaking, in view of the trans
actions which took place in July and August, 1911, long after 
its date. By the agreements then entered into, the title to the 
notes in question has become vested in Clarkson; but it is alleged 
that Clarkson has not succeeded to all the rights of Stavert, and 
that in truth he has no greater right than the Sovereign Bank 
itself, and that neither he nor the Sovereign Bank can enforce 
the notes in question. These questions are not only important, 
hut difficult, and clearly are not such ns ought to be dealt with 
upon a mere Chambers motion, but such as should be disposed of 
so as to permit the most ample consideration and to give the 
freest and most untrammelled right of appeal.

Apart from this, I do not think a motion to enforce such an 
undertaking could properly be made in Chambers, either before 
the Master or before the Judge. The undertaking may be en
forced upon a summary application to the Court—Pirung v. 
Dawson, 9 O.L.R. 248—or may l>e enforced by action. In either 
case, the judgment will be free from the trammels placed by our 
Rules upon the right to appeal from Chambers orders.

In this case the parties will be well advised if the question 
of the validity and effect of the undertaking is raised by the 
pleadings, so that it can be dealt with at the trial; because it 
does not appear to be a matter that can be satisfactorily dealt 
with upon a summary application.

The motion will be refused; costs to the defendants in any 
event.

A cross-application for leave to appeal from the terms of the 
order of Mr. Justice Britton will also be refused; costs to the 
plaintiff in any event.

Leave to appeal refused.
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CHISHOLM v. CHISHOLM.
Supreme Court. Xova Scotia, Sir Charles Townshend, CJ., Graham, E.J., 

and Russell, ./. January 22, 1912.

1. Contracts (§ V B—387)—Termination by death.
A contract by the testator to pay a specified sum of money j>er 

annum payable quarterly in advance, so long as lie was able to do 
so and whilst the payee was sclf-dejiendent. provided the payee would 
agree to place her daughter (testator's granddaughter) in a cer
tain educational institution until she had finished her education, is 
not terminated by the death of the testator but continues as against 
his executors.

2. Contracts (8 IIC—140)—Time of continuance.
A stipulation in a contract to pay maintenance made for valuable 

consideration whereby the promisor agrees to pay the maintenance 
money quarterly in advance “so long as I can, will not enable the 
promisor to terminate the contract at his own will and pleasure; the 
words “so long as 1 can" are to be considered as having reference to 
his financial ability, and such ability being proved the promisee is 
entitled to recover.

3. Contracts (§ IT C—140)—Time of continuance.
The words “whilst the mother is self-dependent” contained in a 

stipulation to pay for a grandchild’s maintenance are not to he re
stricted to the lifetime of the testator, but are equally applicable to 
the period after his death as to that liefore, during which the child's 
mother continues to be self-dej>endent.

Appeal from the judgment of Russell, J., in favour of de
fendants in an action on the contract or agreement following, 
made by the defendants’ testator to pay plaintiff a certain sum 
of money quarterly in advance on conditions therein specified.

The appeal was allowed and the action maintained, Russell, 
J., dissenting.

The action was brought to recover against the executors of 
the late William Chisholm the sum of .$000, an instalment of 
the annuity payable under the following agreement of the 6th 
of April, 1897 :—

I am in receipt of your letter of the 20th March and note con
tents. You do not appear to have changed your views in regard to 
the right of guardianship I should have over your child, neither have 
1 changed mine. You appear to think the claims are entirely on 
one side, whereas I claim that the one that has to act as parent to
wards the child, filling as far us possible the father's place, hits his 
claims as well.

I now propose to make you the following oiler, which I will earn 
out, if it meets your approval, but not otherwise. I will allow you 
at the rate of $500 per annum payable quarterly in advance for the 
support of yourself and Ruth, if you agree and promise to place her in 
the Convent of the Sacred Heart in Halifax, or in the Convent of 
the Sacred Heart in Montreal, and allow her to remain there in 
either Convent until she has finished her education. And after you 
place her in either Convent, I will allow yourself $500.00 per annum 
paid quarterly in advance so long as 1 can do so, whilst you arc 
self-dependent. If you think Ruth is too young to be placed in a 
Convent now, you can keep her where she is a while, but I require

N.S.
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that she will Ik? jilaevd in either Convent not later than tlie first 
of September, 1898, where she m to remain until her education i» 
finished. 1 will pay all her netwssary bills for her education at 
either Convent until she has finished her education, and after she 
has finished her education, 1 will allow her a sum yearly to keep her 
respectably until she is of age. and then I will make a suitable pro
vision for her, but for all this 1 require to Ik- appointed ber guardian 
as a guarantee that her education shall Ik» continued in the Convent 
until she has finished it. you see 1 have no desire to part you from 
your child, as you can live in either place with her, or in any other 
plan- you may wish. 1 merely wish to do what 1 consider is for her 
welfare; she will be taken care of in a Convent, as well as you can 
lake care of her. When you were sick some one else had to take 
care of her. and if you go to Boston you will have to leave her be
hind you for some one else to take care of her. With regard to those 
|N>rsotis of whom you have asked advice alsnit your claim to your 
child. I can only sav if they have any better terms to offer you and 
your child than I make you, then their advice is worth considering, 
but if they have only advice to offer you, wo all know advice is cheap, 
possibly that is why it is so freely given. We are all well, and I 
trust you and Ituth and your family are well. With love to yourself 
and Ruth. I am,

( Signed ) William Ciiihiiolm.

The defence was that the executors are not liable, that tin* 
liability ceased with the death of William Chisholm.

T. S. 1!offers, in support of appeal.* The letter on which 
this action is based discloses a family arrangement providing 
for tin* support of testator's daughter-in-law. The considera
tion on which the obligation to pay rests became fully executed 
upon ill'- 'Ht "i Hi1' testator .i-> guardian ; Everslej on
Domestic Relations. -'Ird ed.. <156, 658; llall v. Hall, 3 Atk. 721. 
Tn main's Hast, 1 Str. 168. The words of the letter point to 
continued support so long as such support is required ; Bichard- 
son v. Brickcr, 49 Am. Reps. 944 ; Work v. Beach, 12 X.Y. Sup 
ft. 12; Stroud's dud. Diet., word “able.” The general prin
ciple is the executors represent the testator with respect to his 
rights and liabilities upon every contract: Wills \. Murray. 4 
Ex. 843; 19 L.J. Ex. 209, at p. 216 (Parke, B.). They are re
sponsible on all the contracts of the testator broken in 
his lifetime and for those broken after bis death ex
cept where personal skill or taste is required ; Si bo ni 
v. Kiri.man. M. & W. 418, at p. 423; liroom's Legal Maxims, 
7th ed.. 684; Xit hi v. Smith. 14 Ves. Jr. 491 ; Wt ntworth v. 
Cork, 10 A. &, E. 42: Drummond v. Crane, 159 Mass. 577. So 
far as the whole arrangement goes testator's death only resulted 
in the loss of a collateral guarantee» that the grandchild would 
be educated as he desired, and notwithstanding his death tin 
Courts would, at the instance of his executors, see that the ar
rangement was carried to completion : Llanelly v. L. and A . IV 
Bij., L.R. 8 Ch. App. 942, at p. 949.

D3^A
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IV. E. lioscoi, K.C., contra. The judgment appealed from 
can be supported on three grounds; (1) The promise to pay 
was determined by the testator's deatli and is not enforceable 
against his executors ; (2) The terms of the promise and the 
surrounding circumstances are such as shew that the obligation 
to pay was not intended to extend beyond the lifetime of the 
promissor; (3) There is an element of a personal character in 
the contract which under the rules of law applicable in such 
eases prevents the contract from surviving.

In construing an instrument in writing it must be considered 
with reference to its object and the whole of its terms : Walker 
v. Tucker, 70 111. 532. All contracts must be construed with 
reference to their subject-matter and a contract defining an ex
isting relation can have no operation when that relationship 
ceases for its foundation is gone ; Blakdy v. Sousa No. 1 >. 107 
Pa. 305; Bland's Administrators v. Cmshad, 23 Pa. 316: Bill
ing* a Appeal, 100 Pa. 558; Dick'nson v. Calahan, 7 Harris 232. 
The testator's death at any time before the expiration of the 
guardianship as intended by which the foundation of the whole 
contract is destroyed, would excuse further performance of the 
contract: Janus v. Morgan. [1009] 1 K.B. 564; Walker v. 
Tucker, 70 111. 543. The parties contracted on the basis of the 
existence of conditions permitting of the discharge of the duties 
of guardian by the testator personally, which ceased on his 
death and further performance of the promise to pay is ex
cused : Chicago M. ami SI. F. ////. Co. \. Hoyt, 140 I '.S. 1, at 
p. 15; Krcll v. Henry, [1903] 2 K.13. 740 ; Bail y \. De ('res
piting. L.R. 4 Q.B. 180, at p. 185; Chittv on Contracts 15th ed., 
709; Jackson v. Cnion Marine Ins. Co., L.R. 10 C.P. 125, at p. 
141. There is no difference between eases where a certain status 
exists at the time of the contract and a case where a status is 
called into existence by the terms of the contract but which 
nevertheless forms its basis : Buttirfidd v. Byron, 153 Mass. 
>17, ;ii i». 520; Howell \. Coupland, 1 Q.B.D. 258; diiln- v. 
Wooduard, 2 Beav. 271 ; Stinson \. I’rcscott, 15 Gray 
335. The of the guarantor in some cases does
not relieve his estate from liability for amounts which 
have become payable under it by reason of occur
rences since the of the guarantor. This doctrine
is developed by the ease of Lloyd's v. Ilar/nr, 10 ('ll. I>. 290; 
and In re Crace, Balfour v. (.'race, 11902] 1 Ch.
733; llarriss v. Fawcett, L.R. 15 Eq. 311, at p. 313; 
Coulthart v. Clement son, 5 Q.B.D. 42. The cases, how
ever, are not analogous. The view that the testator's death 
should have been anticipated and provided against cannot be 
urged : Boast v. Firth, L.R. 4 C.P. 1, at p. 8; Bobinson v. Davi
son, L.R. 6 Ex. 209, at p. 277 ; Krcll v. Henry, [1903] 2 K.B. 
740, at p. 752. did not understand that the
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contract was to extend beyond the testator’s lifetime. 
Her construction is of importance in respect to any 
matter ns to which there is doubt : Straus v. Wana- 
tnakcr, 175 Pa. St. 213. There is nothing in the letter to lend 
support to the view that testator had any intention of charging 
his estate with an annuity for the lifetime of plaintiff: Quain’s 
Appeal, 22 l*a. St. 510; Stinson v. Prescott, 15 Gray 335. at p. 
338: IHand's Administrators, 23 Pa. St. 316. In the word “al
low” there is a personal feature inconsistent with the idea that 
the payment was to he made by the executors : Henry v. Antrim 
Union (1), f 1900] 2 L.R. Ir. 547, at p. 555; Harmon v. James, 
7 Ind. 264: Manyam v. Brooklyn, 98 N.Y. 585, at p. 596.

The question whether a contract survives to the personal re
presentatives depends upon the contract and the intention of 
all the parties and the surrounding circumstances: Dickson v. 
Calahan, 19 Pa. 231; Billings’ Appeal, 106 Pa. : Tasker v. 
Shepherd, 6 IT. & N. 575.

When personal considerations are of the foundation of the 
contract the death of either party puts an end to the relation : 
Farrow v. Wilson, L.R. 4 C.P. 744 : Walker & El good on Execu
tors 136; Chitty on Contracts, 15th ed., 709; American Law of 
Administration, vol. 2, 2nd ed., 687. Where articles of appren
ticeship are entered into and the master dies the parties stand 
for all purposes in statu quo: Boast v. Firth, L.R. 4 C.P. 1, at 
p. 8. No rights of either party were left outstanding at the 
testator’s death : Butterfield v. Byron, 153 Mass. 517, at p. 
522 : Blakeley v. Muller, 88 L.T. 92; Chitty on Contracts, 15th 
ed., 710; Williams on Executors, 10th ed., 626.

Boyers, K.C., replied.

Sir Charles Townsiiend, C.J. :—It is quite unnecessary to 
cite cases and multiply authorities for the proposition that exe
cutors and administrators are legally bound to perform all 
contracts of the deceased except in certain well defined cases. 
Sufficient at any rate to shew the rule of law have been given 
in the opinion of my brother Graham. The excepted eases are 
those in which there is some personal element present which 
the deceased alone was capable of performing, and therefore 
was necessarily in the contemplation of the parties when the 
contract was entered into, such for instance as demanded per 
sonal skill and knowledge in teaching some trade or occupa
tion: Siboni x. Kirkman, 1 M. a W. 118, ;ii p 123 ; Went 
v. Cock, 10 A. & E. 42.

It is quite clear that the contract or agreement in this case 
does not come within this class of exceptions as there was no 
personal office or duty to lie performed—nothing in fact to be 
done by the deceased which could not be equally well carried 
out by his executors.
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In brief the deceased contracted or agreed with the plaintiff 
that in consideration of her placing her child—his grandchild— 
in certain institutions named by him to be brought up and edu
cated, he would not only pay all expenses, and provide* for her 
in his will, but would also, in his own words, “and after you 
place her in either convent I will allow yourself $500 per annum 
and payable quarterly in advance so long as I can do so whilst 
you are self-dependent.” And he further says, “But for all 
this I require to be appointed her guardian as a guarantee that 
her education shall be continued in the convent until she has 
finished it.”

N. S.
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It is undisputed that the plaintiff accepted these terms and 
complied with the condition. It is further proved that the de
ceased’s estate is well able to pay the annuity and that plain
tiff is self-dependent.

Two things are alleged by the executors against paying this 
annuity, fl) that when in consequence of the death of deceased 
his guardianship ceased, he or his estate was no longer bound, 
contending that the filling of the office of guardian was the es
sence or motive of the contract, which was discharged by the 
impossibility of performance, and (2) that he ami now his exe
cutors were and are the sole judges of his ability to pay tin- $500.

As to the first objection, it seems to me the requirement that 
lie was to be guardian was merely incidental to the agreement 
and. as he says himself, “a guarantee that her education shall 
be continued in the convent until she has finished it.”

Looking at the whole circumstances and the correspondence 
between them it is abundantly plain that the basis of the ag
reement, the consideration which led up to it, and induced him 
to make it, was his desire to have his grandchild properly edu
cated according to his ideas of what that education should be, 
and not for the purpose of becoming her guardian. Had he 
lived, and for some reason of his own apart from the agreement 
renounced the guardianship, could he thereby have freed him
self from the terms of the agreement? I think he could not have 
done so, nor can the accident of his death causing the guardian
ship to cease, relieve his estate from the obligation.

Then as to the contention that he was to be the judge of his 
ability to make the allowance, I think that to be a question of 
fact to be determined, as it has been, by evidence, and not to lie 
left to his own caprice. He must lie judged by his own words 
as to what was intended, and there are none which indicate in 
my opinion that he had any such idea. The plaintiff was grant
ing and did grant valuable rights and gave up expectations 
which she might legitimately have entertained and it is not 
reasonable to suppose that she would have done so, if the de
ceased were at liberty at any time he thought fit to withdraw 
from the agreement. Indeed it would seem from a paragraph
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NS- in her letter that this matter must have been discussed and 
s Q settled to her satisfaction before she complied with his proposal. 
1912 She must have been satisfied that the interpretation now claimed
---- by his executors was not correct, as she made the very objection

( iiiNHOLM now HVt up. 1 think the language of the document is clear 
vmsiioLxr enough and does not justify any such limitations as are now

---- attempted to be set up. It was a reasonable arrangement and
"..... such as in the light of all the correspondence and the relative

situations of the parties one would expect to see made.
It will be found by reference to my brother Russell's judg

ment below that he takes the same view as I have endeavoured 
to express here as to the enforceability of the contract and dif
fering altogether from the argument of defendant's counsel on 
that part of the ease. He says:—

The emit met here it «imply “make me guardian, let me eontnil the 
ediieatinn of the child, ami I will pay you #.'>oo a year.” That it a 
contract capable on the tettator't wide of Iteing (lerformeil hy hit 
executor*. If it wat meant that it whotild lie binding u|hiii hit exe
cutor* there it no reuton that I can tee why they are not liable.

lie then proceeds to argue that it was not intended and 
adds :—

The intention mutt It* gathered from n clotp intpeetion of the 
ternit of the letter in the light of all the surrounding circumstance*.

And his conclusion is that it wilf not hear the construction 
1 have placed upon it. With all due deference I am wholly 
unable to accept his view, and as already pointed out. adopting 
the same method of interpretation. I come to the conclusion 
that this is an agreement which the executors are bound to 
carry out. that the plaintiff should succeed, and this appeal 
should be with costs here and lielow.

Graham, E.J.:—1 refer to a few of the facts although they 
are stated ill the ease of Chisholm V. Chisholm, 40 Can. 8.C.R. 
11’*. at p. 120, an action brought for one of the instalments. Ruth 
Chisholm was l*orn on the 8th of November, 1892. the date of this 
agreement is the fith of April, 1897, and the date of the order of 
the Court appointing the late William Chisholm guardian is the 
•Ird of December. 1807. Ruth lieing then 5 years old. Ruth at 
tended the convent first at Montreal, then at Halifax, and 
finished her t * On the 20th of May, 1000. William
Chisholm died at the age of 77 wars. Ruth was then 16 years 
old

It is proved that the estate of the late William Chisholm is 
sufficient to meet this annuity, and also that the plaintiff is 
self-dependent. I think the burden lies on the defendants, it 
being a condition subsequent. I think it has to be conceded that 
the effect of this agreement is. in the circumstances, either to 
pay the plaintiff the sum of $.’>00 for life or as is contended by

D2C
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the defendants, for the life of William Chisholm, that is, that 
it ceased with his life. There is n great stream of eases to this 
effect, that in judging of the lifetime of a contract or promise, 
the termination of the life of the promissor marks no limit, 
unless it is a promise which shews that it was to he performed 
in person by him. For, as is pointed out by the Judges, the 
executors represent the person of their testator. This prin
ciple was probably borrowed from the civil law. Hut at any 
rate, as far back as the time of Queen Elizabeth, we find it 
stated thus. In Hyde v. Tin Dean of Windsor. Croke's Eliza
beth 552, at p. 553:—

Ami a covenant lien against an executor in every case, although 
he Ik- not named unless it In- such a covenant as is to lie |ierfnrtned by 
the |ierson of the testator, which they cannot perform.
Tin» rule has been observed ever since. In Phillips v. Al

hambra Palace Company, [1001] 1 K.B. 59, at p. 63, Lord 
Alverstone said:—

If in any particular case the contract is one which has relation to 
the personal conduct of the contracting party, then the death of 
that party puts an end to the contract: if. on the other hand, it 
has no such relation, the death of the contracting party lias not 
that effect.
Of course the reason is very obvious. The executors cannot 

perform that which the contract by its terms admitted only of 
being performed by the deceased. But in all other cases the 
contract govs on as if the promissor hail not died. In Wills and 
Murray, 4 Ex. 843, at p. 865, Parke, It., says:

No proposition in law is clearer than that as a general rule the 
executor represents the person of the testator witli respect to all his 
rights and liabilities upon all his contracts.
lie then refers to two cases in one of which Lord Chancellor 

Macclesfield said :—
The executors of every person are implied in himself ami bound 

without naming, etc.
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l’arkc, B.. at p. 86li continues:—
The executors are in truth contained in the person of the testator 

with respect to all his contracts, except indeed in the case of a per
sonal contract, that is, a contract depending on personal skill in 
which is the condition that the person is not prevented by the act of 
God from completing the work. That condition is peculiar to personal 
contracts.
In Siboni v. Kirk man, 1 M. & W. 418, ait p. 423, the Mime 

learned Judge during the argument said :
Executors are responsible on all the contracts of the testator 

broken in his lifetime, and there is only one exception with regard 
to their liability for contracts broken after his death, that is, they 
are not liable in those eases where personal skill or taste is re
quired.
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In 2 Bacon’s Abridgment, title, “Executors and Admini
strators.” p. 1 and p. 2 it is said:—

Also it hath boon resolved that there is no difference between a 
promise to pay a debt certain and a promise to do a collateral act, 
which is uncertain, and rests only in damages, as a promise by the 
testator to give such a portion with his daughter, to deliver up such 
a bond, etc., and that whenever in those cases the testator himself 
is liable to an action, his executors shall be liable also.
1 refer to Bcrisford v. Woodruff, Croke, James, 404. In 

Nit id and Smith, 11 Vet. 191 :—
It appeared that by virtue of an agreement it was provided that 

Norris should grant an annuity to Scott for his own and two other 
lives. Norris died not having granted the annuity. In the creditors 
administration action Scott claimed the execution of that agreement 
from the executors of Norris. It was held that he was entitled to 
the execution of the agreement again-t the executors.
This law extends to cases where the liability accrues after 

the death of the deceased.
I refer to Wentworth v. Cock, 10 A. & E. 42. a leading case 

which 1 cannot quote at length. It is approved of by a great 
Judge in Cooper v. Jarman, L.R. 3 Eq. 98.

The surety cases are instructive because if death is to be a 
limit to any promise in respect to liabilities accruing after the 
death of the promissor it ought to be, one would think, in the 
case of a surety but the promise is continued beyond that death. 

In De Colyar on Guarantees, 3rd ed., p. 392, it is said :—
The death of the surety does not of course affect the liability in 

respect of past transactions. Whatever liability had actually attached 
to the surety at the time of his death may be enforced against his n- 
présenta lives. With respect to subsequent transactions and liabili
ties whether a guarantee is revoked bv the death of the surety dejiends 
it would seems upon the nature of the guarantee given. If it be a 
guarantee which the surety could himself have determined by notice 
then it appears that notice of his death will operate a» a revocation. 
Hut if on the other hand the surety could not himself have put an 
end to the guarantee by notice, then his death does not revoke the 
instrument nor does it extinguish his liability thereunder.
1 refer to Lloyd’s v. Harper, 16 Ch. D. 290; In re Cracc 

(Balfour v. Cracc), [1902] 1 Ch. 733; Kernochan v. Hurray, 
111 N.Y. 306.

In Drummond v. Crane, 139 Mass. 378, Holmes, J., said :
The question is not whether the administrators are bound by their 

intestate's contract. They are bound by it of course whether named 
or not liecause they represent his person (citing eases). A sufficient 
proof is that they would unquestionably be liable for a breach by 
their intestate in his lifetime. The true question is whether the con 
tract properly construed requires a continuance of the promised ac
tion beyond the lifetime of the promi-or. It is the same question and 
is to lie answered in the same way as if the promisor himself were 
alive for purposes of being sued, but dead for the purposes of p«-i 
formant».
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The following passage from the judgment of James, L.J., 
in LlanrUy v. Sortit Western Railway, L.R. 8 Cli. 742, at p. 749, 
is very useful. Owing to the reeent development of a principle 
in cases arising out of the postponement of the coronation of the 
late King, it may he that it ought to be added to the list given 
by that eminent Judge but for most purposes bis definition is 
complete. lie says :—

I *tnrt with the proposition that, priniil facie, every contract is 
jiermanent and irrevocable, and that it lies upon a person who says 
that it is revocable or determinable to shew either some expression 
in the contract itself or something in the nature of the contract from 
which it is reasonable to be implied that it was not intended to he 
permanent and perpetual but was to be in some way or other sub
ject to determination—no doubt there are a great many contracts of 
that kind—a contract of partnership, a contract of master and ser
vant, a contract of principal and agent, a contract of employer and 
employed in various modes—nil these are instances of contracts in 
which from the nature of the case we are obliged to consider that they 
are intended to Ik* determinable. All the contracts, however, in which 
this has been held are. as far as I know, contracts which involve more 
or less of trust and confidence, more or less of delegation of authority, 
more or less of the necessity of being mutually satisfied with each 
other’s conduct, more or less of personal relation between the parties. 
If there is one promise more than another, which will survive 

the lifetime of the promisor anti lacks the element of personality, 
it is a promise to pay money.

In Langdell’s Summary of the Law of Contracts f 1880), 
section 42. this is said :—

I’or example, the law supposes that a covenant or proini-v to pay 
money may Ik* performed notwithstanding any event that can |*>s- 
eibly hnp|K*n, while the performance of a covenant or promise to 
render personal service will he made impossible by the death of the 
covenantor or proniissor before (lerformanee, and may he made im
possible or impracticable by his illness.

1 refer to While v. Commonwealth, 89 Venn. St. 167, at p. 
175, and Kernochan v. Murray, 111 New York 806.

Coming to the peculiar words of this contract, “so long as I 
can do so whilst you arc self-dependent.” with deference. I 
think that those words do not point to such a limit as the death 
of the promisor. They really constitute limits imposed by the 
deceased and were as applicable, in my opinion, to a period after 
death as before. Indeed, I think that their existence in the ag
reement tends to extend the liability beyond the lifetime of the 
promisor. Whilst you are self-dependent is a strong expres
sion. I am not forgetting that the letter must be considered as 
a whole. It is quite plain, 1 think, when the deceased said he 
would pay this $f>00 per annum “so long as I can do so” and 
she accepted the offer, that these parties were not entering 
into a child's bargain, to pay it as long as he chose, that it was 

5—2 D.L.B.
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to be at his will or pleasure. If it had been that, the former action 
of Chisholm v. Chisholm, 40 Can. S.C.R. 115, at p. 122, would 
never have survived in the Appeal Court or in any Court. It is 
not very material to suggest that the plaintiff at first, before ac
cepting the offer, as appears in the letter to Dr. Foley thought 
it was but a child’s bargain she was asked to enter into. She, 
no doubt, learned better before accepting it. The expression is 
not “so long as I can do so, of which I am to be the judge,” 
that would be but a child’s bargain, ft surely has reference to 
his means, his financial ability. One can hardly expect to find 
cases in point. Hut there are cases which indicate that words 
like these would constitute a good conditional promise and 
would be effective when that condition is proved to have been 
fulfilled. They are cases in which the ability to pay is a condi
tion precedent. For instance, there are cases under the Stat
ute of Limitations, many of them English and American, where 
there is a promise to pay “when I can,” or “when able.” The 
leading case is Tanner v. Smart, 6 B. & C. 603, and there is one 
in our own Court : Murdoch v. Tilts, 2 N.S.R. 258, at p. 261. 
There are cases, too, of infants after full age promising to pay 
when able, something they had promised during infancy: Cole 
v. Saxbij, 3 Esp. 159; Everson v. Carpenter, 17 Wend. 421 : 
Thompson v. Lap, 4 Pick. 48. Also cases of discharged bank
rupts promising to pay when able an old liability un
der former statutes : Besford v. Saunders, 2 II. HI. 
116; Scouton v. Eislord, 7 Johns 37: Patten v. Ellintp 
wood, 32 Maine 163. All are binding conditional pro
mises and all that need be proved is that the pro
misor is financially able to pay in order to recover. I think
there is no peculiarity about them because they happen to be
promises to pay an old debt that is barred. That, I think, 
merely results because the promisee then has to take the best 
kind of a promise lie can get. whereas if a bill of exchange was 
aceepted in that way, or a promise made when the promisee 
could help himself it would likely not be taken. I have failed 
to see any reason for eonstruing the letter in this case as in
dicating any intention that the deceased was to be a participant 
in judging of his ability to make the payment that would not 
exist in the conditional promises to pay “when able” in con
nection with the statute of limitations, or in the other installées, 
and how readily they would have been seized upon there. And 
if that implication is not justified the payment of this sum 
yearly loses the element of personal performance by the de
ceased, sought to be attached to it to take it out of the cases 
first cited. In the case of Nelson v. Von Bonnhorst, 29 Penn. 
St. 353, the words were “to pay whenever in my opinion my 
circumstances will lie such as to enable me so to do,” and of 
course that was held to lie an unenforceable promise. The Court 
said :—
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Tin* express contract of the parties is that the debtor is to pay 
when lie shall lx* able ami that he shall lie the judge of his ability. 
Once it is conceded that this was not a child’s bargain, hut 

a binding enforceable promise in law, positive although sub
ject to a subsequent condition, what limit is to he imposed to its 
life, short of that indicated in the cases first cited, there being 
no payment in person required? There is no intermediate stage. 
Moreover the question of a person’s financial ability to pay 
is a question of fact to be determined by the jury.

1 refer to Waters v. Thanet, 2 Q.B. 757, and Meycrhoff \. 
Froehl'ch, 3 (MM). 333. at p. 338. In Uiehardson v. Iirihi r, 
40 Am. K. 344. Helm, J., says:—

Of course the expression “when able.” must be construed ns re
ferring In financial ability. Thin is not a matter left to tin* debtor's 
discretion ami judgment. Ilis ability to pay is a question of fact 
for the jury nml that body might find that la* was aide to do so at 
the very time he made the conditional promise.

I think with deference that here tin- expressed meaning 
governs as to what the parties intended and that expressed 
meaning excludes the idea that the deceased was to be the judge 
of his ability to pay.

In Shore v. Attorney-General on the relation of Thomas 
Wilson, 0 Cl. & P. 355, at 525, Coleridge, J.. said:—

It is unquestionable that the object of all exposition of written in
struments must lie to ascertain the expressed meaning or intention 
of the writer, the expressed meaning Is-iug equivalent to the intention. 
And I lieliove the authorities to Is- numerous and clear (too numer
ous and clear to make it convenient or necessary to cite them), that 
when language is used in a deed which in its primary meaning is 
unambiguous and in which that meaning is not excluded by the con
text. and is sensible with reference to the extrinsic circumstances 
in which the writer was placed at the time of writing, such primary 
meaning must lie taken conclusively to Is* that in which the writer 
used it. Such meaning in that ease conclusively states the writers 
intention, and no evidence is receivable to shew that in fact the writer 
used it in any other sense or had any other intention.

And page 526 :—
The answer is that interpreters have to deal with the written ex

pression of the writer's intention, and Courts of law to carry into 
effect what he has written, not what it may lie surmised, on what
ever probable grounds, that he intended only to have written.

It is said that the words “whilst you are s< 
mean “whilst you are self-dependent during the period of my 
life.’* Why not during the period of her life? That was the 
reasonable limit, the thing to be expected. As Mr. Justice 
Davies said in the first case: Chisholm v. Chisholm, 40 Can. 
S.C.R. 115, at p. 121:—

Mixed with that was the parental pride which moved him to pro
vide for his daughter-in-law's support and avoid the possible scandal

N.S.

S. C. 
1912

Chisholm

Chisholm

Uralum, E.J.

55110^



68 Dominion Law Reports. (2 D.L.R.

H.S.

8. C. 
101*2

Chisholm

Chisholm

Orshsm, E.J.

of the widow of the only son of a rich man being compelled to resort 
possibly to some menial employment for her support, which would 
entail separation from the child.
Parental pride extends liability beyond a man’s lifetime as 

many a will shews. He was rich and had made no settlement on 
Mrs. Chisholm. When she married the son, the son had nothing, 
and this was after his death, when the deceased was relieved of 
providing for him and when she had a child and was left noth
ing by him. The marriage service and the laws relating to the 
descent of property indicate that a widow ought to have some 
property from her husband. What had she got by marrying? 
The deceased displayed anxiety to change the nationality of 
the child and necessarily that of the mother. He thought the 
convent schools of Canada better than the common schools of 
the Vnited States and his anxiety extended to the bringing up 
and the faith of the child, and this could, he thought, be accom
plished in one way, through the mother. The argument would 
seem to be that William Chisholm cared nothing for what would 
happen to the plaintiff, the mother of his grandchild, after the 
event of his death.

The plaintiff could not re-marry, for that is what this “.self- 
dependent” clause really means, without forfeiting the allow
ance, and after passing marriageable age the allowance was to 
be cut off in another way by the settlor’s death. He has ex
pressed himself, he is to pay this allowance, “as long as he can” 
and, “as long as she is self-dependent,” and now we are asked 
to read into it another limit, “as long as I live.”

The learned counsel for the defendant puts the case from 
another standpoint, 1 think it safe to copy his contention from 
the factum:—

The promise to pay was determined by the dentil of William Chis
holm. The status of guardianship with its attendant rights and 
duties was the* basis or substratum on which the promise to pay 
rested, which was made on the faith of the continued existence of 
the relation during the full term over which the guardianship was 
to extend. The status ceased to exist by the death of William Chis
holm without default of either party. The promise to pay fell with 
it, ami is not enforceable against Chisholm’s executors.
The contention is founded on such cases as Taylor v. Cald

well, 3 B. & S. 82U, and Krill v. Henry, 111)03J 2 K.B. 740, the 
latter being an extension of the former. In that latter case, 
which was an action to recover the price of the hire of a flat for 
June 20 and 27, 1002, from which to view the procession in 
connection with the proposed coronation of the late King, which, 
owing to his illness, was postponed, the action failed. In it 
Vaughan Williams, L.J., at p. 748. says:—

Whatever may have been the limits of the Homan Law the case 
of Xickoll \. A ah tun, [10011 2 K.B. lit). makes it plain that the Kng- 
lisli law applies the principle not only to cases when the performance
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becomes impossible by the cessation of existence of the thing whirli is tbe 
subject matter of the contract, but also to eases when the went which 
renders the contract incapable of performance is the cessation of or 
non existence of an expressed condition or state of things going to the 
root of the contract and essential to the performance. . .

1 think that von first have to ascertain, not necessarily from the 
terms of the contract, but, if required, from neeesinry inferences drawn 
from surrounding circumstances recognized by both contracting 
parties, what is the substance of the contract, and then to ask the 
question whether that substantial contract needs for its foundation 
the assumption of the existence of a particular state of things. If 
it does, this will limit the operation of the general words and in such 
case if the contract become impossible of performance by reason of 
the state of things assumed by both contracting parties as the founda
tion of the contract, there will lie no breach of the contract thus 
limited. . . .

Each ease must Is- judged by its own circumstances. In each case 
one must ask oneself first what, having regard to all the circumstan
ces, was the foundation of the contract? Secondly, was the perform
ance of the contract prevented? Thirdly, was the event which pre
vented the performance of the contract of such a character that it 
cannot reasonably Ik* said to have l>een in the contemplation of the 
parties at the date of the contract. If all these questions are an
swered in the affirmative (as I think they should Ik* in this case) I 
think both parties are discharged from further performance of the 
contract.
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Tliv learm-il counsel's contention appears to lie that hero 
then' is more than the mere death of a party to a contract— 
then' is the cessation of the gnanlianahip that is the foundation 
of the contract, and that brings him within the principle of the 
cases just cited, also borrowed from the civil law. It would 
probably lie easier to answer the different tests or ipiestions 
just put hv Vaughan Williams, L.J., in the negatives in this 
case, as they could lie so answered and pass on. Hut I think 
the contention is this:—

It may lx- that death has not rendered impossible the pay
ment of the annuity, that has lieen dealt with, hut the consider
ation the guardianship having ceased) has failed and that is a
substantial part of ........ontract and is now rendered practieulli
impossible to perform the promise to pay the annuity. It seems 
lu me that the answer is that the consideration has been executed, 
the plaintiff has performed everything on her part to Is- per
formed. There is no promise on her part that the deceased 
should continue to lie guardian until Ruth was 21 years of age. 
lie obtained everything he stipulated for hv his appointment. 
Itut certainly there has been no failure of the contract on that 
side going to the root of the matter. It has only Issm partial, 
lie was guardian for the greater part of the time. These 
promises would Is- independent promises, and the non perform-
an.... . her part could not lie set up to defeat an action for the
instalments.
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This is more like one of the other cases, arising gut of the 
same event, the Royal Naval Review at Spithead to follow the 
coronation. I refer to II truc liai/ Steamboat Company v. Ilut- 
ton, 11903] 2 K.B. 683. That was a contract for the hiring of a 
steamship for the 28th of June, 1902, to take passengers from 
Ilerne Hay for the purpose of viewing the Naval Review and 
for a day s cruise around the fleet, also for June 29th for simi
lar purposes. Owing to the illness of the King the review was 
officially cancelled on the 25th. The fleet was there, hut there 
was no Royal Naval Review and none of its incidents, of course. 
It was held that there was no total failure of consideration, nor 
a total destruction of the subject matter of the contract.

I also refer to Bcttini v. Oyc, 1 Q.B.D. 188, at page 188, 
Boone v. Eyre, 1 II. HI. 273, and Carpi nter v. Cresswi 11, 4 
Ring. 409.

Take the circumstances in this case. What had the deceased 
> in his letter? That the plaintiff should agree and
promise to place Ruth in a specified convent in Halifax or 
Montreal and to allow her to remain there until she has finished 
her education, and. “as a guarantee that her education shall he 
continued in the convent until she has finished it,” he required 
to he appointed her guardian. After she was placed in the con
vent the annuity was to commence. Now that is what he says. 
She did agree. He was appointed guardian, “while Ruth was a 
minor or until further order,” and the child was placed in the 
convent. He got what he stipulated for. The consideration be
came fully executed. He did not wish, he said, to part her 
from her child and he made provision that she could live in 
either place with her, and the child living in the convent would 
not he living with Mr. Chisholm himself. With this consent ap
plication was made to the Supreme Court, having clearly the 
necessary jurisdiction—the jurisdiction in 1884 of the High 
Court of Chancery in England—to appoint a guardian. I think 
the Courts of Probate for the different counties probably had not 
jurisdiction, and that the statutes of guardian and ward, so far 
as they relate to that Court, did not apply. At the time the 
application was made it was provided, 1894, eh. 20, sir. 1, that on 
an application to the Court of Probate the mother was entitled 
to he appointed guardian. It reads a little differently now in 
the Revised Statutes of Nova Scotia, 1900, eh. 115, sec. 4. hut 
probably means that still. Hut that provision did not apply to 
an application to the Supreme Court and the rights of the 
mother to he appointed stood as they were in England in 1881. 
In making such an appointment in England, the father being 
dead, the Court was not tied down to appointing the mother. 
Of course she had precedence, her wishes would Ik* regarded, 
hut she had no exclusive title to he appointed and the grand-

6^2387
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father could be considered. The child had no property and the 
guardianship was really in respect to the person, although the 
order covered both person and estate. That was, probably, to 
get rid of a doubt in England, afterwards cleared up. No 
directions were given in the order, but the usual practice in 
England is to give the directions later as they become necessary, 
and if it had liecome necessary in this ease, the most usual one 
would have been a direction as to the school for the child and the 
Judge with this consent would have the direction in that 
regard at his hand.

Mr. Justice Davies, in Chisholm v. Chisholm. 4<l Can. S.C.R., 
at p. 118, says:—

I fully agree with the judgment of Mr. .1 unlive I!n-*ell. speaking for 
the full Court, that the guurriiiiiKhip of the vhihl which was insisted 
upon In the grandfather was desired merely a< a guarantee that the 
child would finish her education at the convent.
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That is all the agreement contemplated in reality. That the 
Court of Chancery would appoint a guardian for a special and 
temporary purpose I cite the ease of Ex parh Wooltcomhc, 1 
Madd. 213.

During the period of the child’s education, if there were 
holidays, it was not stipulated that the child should not live with 
the mother and the Judge could have given directions as to that : 
Anon, 2 Ves. Sr. 374. An<’ when the child finished her education 
at the convent there was nothing in the agreement or in the law 
which would prevent the Judge from discharging the order or 
appointing another guardian. It Is true the order goes beyond 
all this, but as far as Mr. Chisbolm is concerned, and as against 
him the agreement contains the stipulations which are to be re
garded. At the date we are considering, when the guardianship 
actually ceased, Ruth was HI years of age. I think that this ease 
is not within those eases of impossibility of performance relied 
upon by the defendant’s counsel. It is suggested that there is a 
similarity between the duties of Mr. Chisholm as a guardian to 
Ruth and the duties of master and apprentice, and of course 
the duties as guardian were personal and could not be performed 
by executors. But there is no provision on his part that lie was 
to perform or to continue those duties. He was guardian under 
an order of the Court and the relation was not created by this 
agreement. Ilis duties were to Ruth and their performance was 
not enforceable by the plaintiff.

Rut it is irrelevant when the action is brought on the prom
ise to pay the instalments of the annuity to invoke another 
promise (if there is one) to perform the duties of guardian. 
There are other promises in this letter which are clearly not 
personal and which clearly extend beyond the lifetime of the 
deceased. I think that neither those nor the supposed promise 
with which we are dealing affect this promise to pay the instal
ments.
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I refer to the ease of Wentworth v. Cock, 10 A. & E. 42, 
where Lord Denman concedes tlint part of the agreement might 
require the personal choice of the deceased in respect to the 
state.

For the foregoing reasons I have come to the conclusion that 
the appeal should he allowed and that the plaintiff should have 
judgment for the instalments sued for with costs.

Ri•skim,i,. .1. (dissenting) : I think there is no difference of 
opinion as to the principles that must govern the decision of this 
ease. But for the elaborateness with which they have liven stated 
and buttressed in the opinion tirst read. I should have supposed 
we wore all agreed that the executors of a deceased person are 
hound to the extent of the assets that come into their hands to 
carry out all the contracts of the testator with the well-known sug
gestions referred to by my learned brother. The question present
ed in the ease before us now is not as to the obligation of the 
executors to perform the testator’s contract, hut as to the true 
construction of the contract itself. If the testator had con
tracted to pay the plaintiff an annuity for any definite term of 
years or for any uncertain but ascertainable term such as tin* 
term of her natural life. I do not imagine that any one would 
question the obligation of the executors to pay the annuity for 
such term. All the eases cited in the opinion of my learned 
brother are of that character. I shall deal with them in their 
order.

In the Massachusetts ease of Drummond v. Crane, 1T>!I Mass. 
577, the contract was to take $7.'»<t worth of water per annum 
“for the period of ten years.” The executors were of cours 
bound to carry out the contract. In Sit Id v. Smith, 14 Vescy 
491, Norris agreed to grant an annuity to Scott for his own and 
two other lives. There could he no question as to the meaning 
of the contract and no difficulty in requiring the executors t<> 
perform it.

(’awe are cited that have arisen under the statute of limita 
lions which also seem to me in so far as they are not inapplicable 
to have a misleading tendency. Sir Frederick Pollock says as 
to this class of eases :—

The only theory tenable on principle seem* to Im* that the statute i* 
a law merely of procedure, giving the debtor a defence which he mux 
waive if lie think* tit. Xeverthele»* it i* held that the acknowledv 
ment ojierate* a# evidence of a new promise.

It is obviously dangerous to cite cases applicable to the eondi 
lions of an existing debt to which there is a defence which may 
be waived if the debtor thinks fit, as if they were applicable to 
the question whether there is or is not in fact any debt at all 
The most that any of the eases cited establishes is that the qiies 
tion of a debtor’s financial ability is a question of fact, and it is
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significant that not even any of them* raws that liavv lieen cited 
raise i lie question whether the executor would lie Iwmnd by 
proof that the estate was aide to pay. We shall have a ease a 
little in point when a debt bound by the Statute of Limitations is 
revived by a promise of the debtor to pay when lie can do so 
and proof that his estate was found after his death to lie tinanci- 
all.v equal to tin- strain. Kven then the eases would not Is* 
analogons because in that ease there is the antecedent and con
tinuing debt, whereas in the present ease it is the existence of 
the debt which is the very question that we arc to determine.

Cases had arisen under the Statute of Limitations where the 
promise was conditional, such as to pay when the debtor was aide, 
and in respect to such a promise it has been held that the ques- 
tion of bis ability was a question of fact to he determined hy the 
jury if the ability wen* disputed. “Only that and nothing 
more.” 1 am sure I should never have doubted that it was such 
a question and if a question had been raised in this case as to 
the timmcial ability of Mr. Chisholm to pay $500 a year to the 
plaintiff for such period as he contracted to pay it. I should 
agree that it also was a question of fact to be decided by a jury 
if disputed. But that does not seem to me to throw any light 
whatever on the question, whether lie intended to pay it himself 
so long as he was able to pay it or was contracting that it should 
lie paid after he was «lead. The citation from the opinion of 
Lord Justice James in Llam lly v. Xorlh Wislcni lîailway, L.R. 
8 Ch. 949, does not seem to me to have any bearing on the ques
tion. It merely enunciates principles upon which everybody is 
agreed. If the deceased in this case has promised to pay the 
plaintiff $500 a year for the term of her natural life, of course it 
is a contract which his executors must carry out. The only 
question that is arguable in this connection is whether he has 
made such a promise, and that question is one of intention to lie 
collected from the words used in the light of the circumstances 
in which they were used. Inasmueh as some of those circum
stances have been referred to it may perhaps Ik* irrelevant to 
remark that tin* testator evidently felt a strong interest in his 
son's cliihl and was to a great degree indifferent as to the mother 
if not distinctly unfriendly to her. lie was anxious to secure 
the control of the child's education and it would have been a 
great advantage to the mother in many ways to have the child 
provided for even if she had been able to make no terms what
ever as to her own support. She was not selling her child for an 
annuity, and in the circumstances in which she found herself 
it would not have Iteen strange in the least if she had been 
willing to part with the immediate control of the child for the 
sake of the latter’s welfare even if nothing had ever been stipu
lated on her own behalf. It is not creditable to her to assume 
that she would be willing to allow the child to Ik* dealt with in
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a different manner if she could secure an annuity for herself 
from that to which she would have submitted for the sake of the 
child’s own welfare in the absence of such a consideration, and 
the correspondence does not fairly import any such selfish views 
on her part. The decision of the learned trial Judge in the first 
case of Chisholm v. Chisholm, 40 Can. S.C.R. 115, to the effect 
that there had been a sale of the child was reversed on appeal, 
but the fact of some transaction seems nevertheless to be as
sumed as the basis of the opinions just read.

The question remains, however, what did the defendant 
mean by the words used. They are few and simple and the 
question lies in a very narrow compass. They are in effect that 
he will allow the widow $500 a year for herself and her child so 
long as they are together. After the child goes into the convent, 
he says, **l will allow yourself $500 per annum paid quarterly 
so long as I can do so, whilst you are self-dependent.”

Let us imagine a case that be in every respect analo
gous to the one before us. A chair is about to he endowed in 
Dnlhousie College. It is provided for in the testament of a 
wealthy friend of the university who cannot live in all human 
probability more than ten or twenty years. The president is 
anxious to have the chair established at once and he writes to 
a number of persons soliciting riptions. He receives a 
reply from one of them, a wealthy person, let us suppose, -as 
wealthy as the defendant in the present case. It is in these 
terms : ‘‘I will pay $500 per year payable quarterly so long 
as I can, while the chair is dependent upon subscriptions.” I 
think that the case so supposed is precisely similar to the prom 
ise here to pay the plaintiff $500 a year “so long as I can 
while you are self-dependent.” Of course the promise has 
reference to his financial ability as in the present case. But 
does he not also have it in mind that hi* will himself have some 
thing to say as to his ability to continue the subscriptions 
Will he not be assumed to have from time to time
to look over his affairs, to consider his obligations to his family 
and his creditors and to determine for himself whether he can 
continue the annual subscription. And would he not be iin 
mensely surprised to learn that he had no such discretion left, 
not even a reviewable discretion, that he had made a binding 
obligation to pay $500 a year, not only during his own life 
time, but one which his executors would be bound to carry out 
so long as they could find assets out of which the amount 
could be provided until relieved by the falling in of the endow 
ment? 1 am quite certain that in the ease supposed no Court 
would thus interpret the writing. They would say that he was 
incurring an obligation of the extent of which he 
in the first instance to be the judge and if so he was not intend 
ing to assume an obligation that would devolve upon his
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estate. And when he undertook to pay towards the support 
of the chair so long as he could do so and only while it was 
unendowed, he would, 1 am sure, be greatly surprised to learn 
that he was expected to continue the subscriptions after he was 
dead. 1 am not suggesting as the learned Chief Justice seems to 
understand that the payment is left to the caprice of the de
fendant although there would be something to he said for that 
view and the case of ('lark v. Pearson, 53 111. App. 310, is 
entirely in point to support it and is the only case that I have 
been able to find that throws any light upon the question. It 
was a promise1 to pay $4.10 a hundred for hogs and more if the 
promisor eofdd afford it. This was held to be a promise to pay 
*4.10 the additional amount resting on the doubtful contingency 
of the promisor’s personal judgment. Hut I am not so inter
preting the promise of the defendant. I am conceding, at 
least for the purposes of the argument that if the defendant was 
able to pay he was bound to pay and that if he had disputed his 
ability to pay it would have been a question that a jury must 
decide. Hut what I suggest, nevertheless, is that we are seeking 
to discover his intention and asking whether lie meant to bind 
his estate it is an important and controlling consideration that 
he evidently meant to have something to say. and to pass n 
judgment of some kind whether final or otherwise upon the 
question of his ability.

1 have searched diligently, but without success for cases 
that would support the views of the majority of the Court. No 
case has been found and I shall probably change my opinion 
whenever a case can be found to support the proposition that a 
man who agrees to pay money or to do any other act weekly, 
monthly, quarterly, yearly or otherwise so long as he can do 
so, has been held bound to continue doing it after lie is dead. 
On the contrary there is a Massachusetts case decided by a 
Court presided over by Chief Justice Shaw, in which it would 
not have surprised me to find a decision that there was a contract 
binding on the administrator. It was a contract by the husband 
of an insane person to pay for her keep in the lunatic asylum, 
not as in the present case so long as lie could do so, but abso
lutely and without any such qualification as there is here to 
import the notion of a personal judgment in the matter. More
over, he was to provide or pay for all requisite clothing and 
other things necessary, and among other things “to reimburse 
funeral expenses in case of death.” Surely if the defendant 
in the present case has contracted for his estate, the defendant in 
Stinson v. Prescott, 81 Mass. 33Ô, must have done so. But Shaw, 
•".J„ held otherwise. The obligation ceased with his death. 
“Many cases were cited to shew that a man may by his contracts 
hind his personal representatives to pay money or perform other 
duties, warrant titles ami the like. ITidoubtedly such ohliga-
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and of course the legal effect of the contract.” If the intent to 
hind the estate was not apparent in the case cited it is surely 
less apparent in the present case.

The decision arrived at seems to me to he alarming andChisholm

Chisholm dangerous. It works out very well in the present ease. Rut let us
imagine u slightly different set of circumstances :—One of my 
learned brothers in the course of a correspondence, such as we have 
in this ease, makes a similar proposal to allow to a widowed 
daughter-in-law an annuity of $000 so long as he can do so. Is 
it to he supposed that he not lie greatly surprised and
alarmed when nearing his end to discover that he had an 
arrangement which would oblige his wife and children to forego 
their expectations from his estate and have their various legacies 
abated in order to supply the necessary to provide
the annuity to his daughter-in-law? This result must inevitably 
follow if the words used arc* sufficient to create a debt binding 
upon Ilis executors must be just before they are
generous. The estate may be ami probably would be ample 
for the payment of the annuity provided the wife and children 
are allowed to shift for themselves and this they must do under 
the decision of the Court because the testator has a con
tract by which the assets are bound in the hands of his execu
tors and that contract has priority over the claims of his chil
dren. Is it fair to reply that the executor must put himself in 
the place of the testator and judge of the circumstances as he 
would have done if he had been alive? He it so. That seems 
to me the nd actio ad absurd am of the proposition in question. 
That is the very reason why in my opinion the engagement was 
one which was never intended to bind the estate. The sug
gestion brings in the personal element which prevents the en 
gagemcut from passing over to tin1 executors.

After the liest consideration that 1 can give to the r
I must adhere to my decision at the trial on both tin- points 
discussed on appeal.

Appeal ullmvul and action maintained, 
Russell, J., dissent inn
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Rc JONES and GUMMING.
Ontario lliijli Court, Middleton, J. February 14. 11)12.

1. SPECIFIC PERFORMANCE ( § I E—30)—OBJECTION TO TITLE TO LANDS—
Sum m aby procédure.

A Nummary application under the Vendors and Purchaser* Act, 
10 Edw. VII. (Ont.) ch. 68, i* substituted for an action for specific 
performance of a contract to sell lands when the contract is admitted 
and the only question is as to title.

[•See also Armour on Titles, 3rd cd„ 31).]
2. Costs (§ I—10)—Discretion of Court to allow or refuse—Vendor

AND PURCHASER—APPLICATION.
Costs will In- awarded against the purchaser "ti a summary appli

cation as to title under the Vendors and Purchasers Act. ID Edw. 
VII. (Ont.) eh. .'»8. if the title is such as in an action by the vendor 
for specific performance the purchaser would have tieen forced to ac-

Petition by the vendor under the Vendors and Purchasers 
Act for an order declaring that the vendor had shewn a good 
title and that the purchaser’s objections had been answered. 

Grayson Smith, for the vendor.
,/. J. Drew, K.C., for the purchaser.
Middleton, J., made an order as asked ; and reserved the 

question of costs.
Subsequently, he gave judgment as follows 
The procedure under the Vendors and Purchasers Act is sub

stituted for an action for specific performance, when the con
tract is admitted, and the only question is as to the title.

Had this title been referred, the Master would have reported 
that a good title was shewn and was shewn before action. In 
such a case the vendor was always awarded costs on the motion 
upon further directions.

1, therefore, give the petitioner his costs, which 1 fix at $50, 
unless the purchaser desires a taxation, when he must pay the 
amount taxed. See Damt v. Slater, 21 O.It. 375.

J ad y au nt for vendor.

UNITED SHOE MACHINERY CO. OF CANADA v. LAURENDEAU et al 
and DROUIN et al i mis-en-cause .

(Jurbrc Court of hilly’s Hcnch (Appeal Side), Archambtault, C.J., 
Trenholme, Cross, Carroll and dînais, .1.1. Monlrml, .Ipril *29. 1912.

1. Judgment ($11 C—93)—Special tribunals—collateral attack.
The rule that the judgment of u Court which ha* jurisdiction cannot 

le called in question by collateral attack applies to tie derision* of 
speeial tribunal* and to proceeding* that are directed I y statute.

I \ I

Where a board of investigation has been appointed the Minister 
of I.abour on a Judge's order directing an imvstigntion into an alleged 
combine in virtue of the Combines Investigation Vt (Can.), prohibi
tion will not lie to prevent the board from carrying on its enquiry on 
the ground that the applicants for such investigation were not person* 
• ompetent under the Art to make such application: the procedure 
'ending up to the order directing an investigation being sharply dis
tinguished from the procedure of the investigation proper and not 
forming part thereof.
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3. Monopoly aKd combinations ($ 111—51)—Combixr.s Investigation
Act.

It is for the Jiulge to whom application is made for an order nmler 
the Combines Investigation Art (Can.) to deride whether the applicants 
have shewn prima facie cause, and his discretion as to whether there is 
“reasonable ground” for considering the applicants as “consumers” 
or “producers” cannot Is» revised by prohibition, especially after the 
Hoard itself has lieen constituted.

4. Monopoly and Combinations ($ i—2)—“Combine.”
A “combine” within the meaning of the Combines Investigation 

Act is any compact about the making or selling of one article which 
would fix tlu> price not only of that one article, but of any other 
article, to the detriment of consumers or producers of the lastmen 
tioned article.

This was an appeal from a judgment of the Superior Court, 
Saint-Pierre, J. (October 5th, 1911), quashing a writ of pro
hibition to prevent the re> s. a hoard of investigation
appointed under the Combines Investigation Act, from proceed
ing with their investigation into the affairs of petitioners-appel- 
lants.

The appeal was dismissed with costs.
T. Chasc-Casgrain, K.C., for appellants. Appellants are 

manufacturers of boot and shoe machinery and the applicants 
for the order of investigation did not shew that the alleged com
bine operated to their detriment as consumers or producers of 
the article manufactured, seven of the ten applicants not being 
manufacturers of boots and shoes at all. In order to qualify the 
six persons mentioned in section 5 of the Act should be consumers 
or producers of the article of commerce which is the product 
or the result of the alleged combine. The applicants must shew 
their direct pecuniary interest and not an indirect or problemat
ical interest. Moreover, the order of investigation is so wide in 
its terms as to enable the board of investigation to make an 
inquiry concerning events which have happened outside of Can
ada, and over which the board, according to all rules, would have 
no jurisdiction.

Aimé Qcoffrion, K.C., appearing for the respondents, and A. 
Falconer, K.C., for the mis-cn-cause:—The law does not require 
that there be six applicants who are producers or consumers of 
the particular object respecting which there is a combine, it dm»* 
not state that they must; be producers or consumers of the par 
ticular objects dealt in by the combine. The Act. calls for a 
statutory declaration and nothing else: when the proper declara
tions have been filed the Judge should issue the order, all th<* 
more so as the Judge is not supposed to enquire into the correct- 
ness of the statutory declaration. The Judge’s duty is limited 
to an investigation as to whether there is reasonable ground for 
believing that a combine exists which is injurious to trade or 
which has operated to the detriment of consumers or producers, 
and that it is in the public interest that an investigation be held.

9934
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'J hi- Judge's decision on this question of fact is final and not 
open to review before any court. All this is part of the admin
istrative law of the country and has no judicial aspect.

The following opinion was handed down on the dismissal of 
the appeal.

Cross, J. :—This is an application for prohibition directed 
against the members of a board of investigation appointed in 
virtue of section 9 of the Combines Investigation Act (9-10 Ed. 
VII. eh. 9).

It is provided in the section referred to that upon receipt of 
a Judges order directing an investigation, the Minister of Labour 
shall appoint a board. It is not denied that the three gentlemen 
sought to be stopped by prohibition were in fact appointed as a 
board by the Minister. Neither is it disputed that, before such 
appointment was made, an order had been made by a Judge 
under section 7 of the Act, directing that an investigation should 
be held.

In the petition for issue of a writ of prohibition numerous 
grounds were set forth and certain evidence was submitted to 
the Superior Court on behalf of the petitioner. After consider
ing the matter, the Superior Court gave judgment dismissing the 
petition. It is from that judgment that the plaintiff has brought 
up the present appeal.

Practically the only ground relied upon bv the appellant in 
support of the application for prohibition is that the persons 
who applied for the investigation were not persons competent 
under the Act to make the application.

The respondents contend that such a ground is not open to 
the appellant, and say in substance that the regularity or irregu
larity of the proceedings which took place before the Judge who 
directed the investigation to be made cannot now be inquired into.

Counsel for the appellant reply that their client at first pro
ceeded by appeal from the order for investigation : that it has 
been decided that there was no recourse by appeal open to it : 
that where there is a wrong there must be a remedy, and that 
the question whether or not the order directing the investigation 
is void because of lack of competency of the applicants can be 
tested upon a petition for prohibition. Upon such a question 
the first step towards a decision should be to look at the sections 
of the Act. and to consider them in furtherance of the object 
of it. It is an “Act to provide for the investigation of Com
bines. Monopolies. Trusts and Mergers.” It provides that such 
an investigation is to be made bv a board of three nu mbers to h-> 
named bv the Minister of Labour.

By section 18 it is enacted that :—
The hoard shall expeditiously, fully ami carefully enquire into the

matters referred to it and nil matters affecting the merits thereof.
including the question of whether or not the price or rental of any
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nrliv!v voiifi-rncd lui» liven unreuwmnbly vnhnnvvil, or ('oinpotilion in 
thv supply thereof unduly restricted in consequence of a combine, and 
shall make a full and detailed report thereon to the minister, etc. 
Provision is made of certain forfeitures and penal conse

quences which may be made to result from a report establishing 
the existence of detrimental conditions.

It is provided in section 29 that:—
Any party to an investigation may appear before the board in per

son or may be represented by any other person or persons, or. with 
the consent of the board, may be represented by counsel.
Such, shortly stated, is the nature of the investigation to 

provide for which this Act was passed. But the investigation is 
to he entered upon only if a Judge shall direct it to be held.

Accordingly, there is a preliminary part of the Act, wherein 
provision is made for this “order for investigation.” For this 
order, there has to be an application in writing to a Judge, and 
the making of this application is provided for. in section 5, as 
follows :—

Where six or more persons, Itritish subjects resident in Canada and 
of full age, are of opinion that a com I ine exists, and that prices have 
l*een enhanced or competition restricted by reason of such combine, 
to the detriment of consumers or producers, such persons may make an 
application to a Judge for an order directing an investigation into 
such alleged combine
Provision is made for hearing the applicants upon the applica

tion, but none for hearing other persons.
The application is to be accompanied by a statement setting 

forth the nature of the alleged “combine.” the persons believed 
to be concerned therein, the manner in which it affects prices or 
restricts competition, and the extent of detriment caused by its 
operation. It is also required by the same section (5) that the 
application shall be accompanied by a statutory declaration of 
each applicant “declaring that the alleged combine operates t«> 
the detriment of the declarant as a consumer or producer, and 
that, to the best of his knowledge and belief, the combine alleged 
in the statement exists and that such combine is injurious to 
trade or has operated to the detriment of consumers or producers 
in the manner and to the extent described, and that it is in the 
public interest that an investigation should be had into such 
combine.”

If an order directing an investigation is * , the order, the 
application, tile statement, a certified copy of the evidence, and 
the statutory declarations are to be transmitted, by the Judge, by 
registered mail, to the registrar of boards of investigation ap
pointed under the Act. The “general administration” of the Act 
is declared to be vested in the Minister of Labour.

In view of these statutory provisions, it is apparent that the 
procedure which leads up to the order directing an investigation

4
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is not made part of the procedure of the investigation proper, QUE. 
but, on the contrary, is sharply distinguished from it.

The entire action of the Judge in the matter of the order is wi.>
preliminary and cx parte, and it ends with the making and ----
transmission of the order. 1

The Judge, who has made that order, does not act in the Machinery 
investigation. The investigation is conducted before a board Vo- 
composed of other persons. As pointed out by the learned Judge la, k, x. 
of the Superior Court, the order for investigation has much of head 
analogy to the act of a grand jury in returning an indictment.
The actual trial takes place before another body. That being so, Kul|N 
1 consider that the question, whether the ten persons who applied cium.j. 

for the order for investigation were persons competent under
the Act to apply for investigation, is not susceptible of being 
raised after an order, such as the statute provides for, has been 
transmitted by the Judge to the registrar. The application and 
statement contained averments of the matter required by the 
Act to be set forth in them. That being so. it became a question 
simply of proof whether the applicants possessed the requisite 
qualifications or not, and the Judge was the proper authority to 
decide as to the sufficiency of the proof tendered to him. The 
Act leaves it to him to decide whether he will act upon such proof 
only as is made by the statutory declarations, or adjourn tin- 
(caring until further proof is made, or dismiss the application.

Where, as in the matter before us, an Act makes provision 
for the taking of specified action by the head of a department of 
government upon receipt by such department of the certificate 
or finding or order of a public officer, such as the Judge who 
made this order. I consider that persons affected by the action 
of government are not entitled to have the action stopped on the 
ground that the preliminary order or certificate was irregularly 
made.

To hold otherwise would in great measure put it in the power 
of such a party to defeat the main object of the Act by prevent
ing the members of the board from “expeditiously, fully and 
carefully” carrying out the enquiry committed to them, and 
would unduly hamper the operations of executive government.

By the application of the rule of articles 1350 and 1351 of 
the Code Napoleon ( which correspond to article 1241 C. C.), it 
is recognized in France that the authority of “res judicata” 
attaches to decisions of administrative government given in con
tentious matters: Fuzier-Herman, art. 1351 C. N., Nos. 1. 523, 
526, 527. The rule that the judgment of a Court which has 
jurisdiction cannot be called in question by collateral attack, 
applies to the decisions of special tribunals and to proceedings 
that are directed by statute: Am. and Eng. Knc. of Law <2nd 
ed.1. vol. 1, “Jurisdiction.” p. 1056.

6—2 D.T..R.
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While the conclusion just announced would suffice for the 
decision of the appeal, it is opportune, in view of the principal 
argument which has been made before us, that we should con
sider the merits of the appellant’s contention to the effect that 
the order which directed the investigation and all the proceed
ings before the Judge who made that order are illegal and void 
because of there not having been six or more competent appli
cants for the investigation. The qualification required of the 
applicants is that they shall be “British subjects resident in 
Canada, and of full age.” It is not alleged that the respondents 
were not resident British subjects or that they were under age. 
The appellant, however, relies upon clause 4 of section 5, which 
requires that each applicant shall declare that the alleged com
bine operates to his detriment “as a consumer or producer.”

The appellant is a manufacturer and seller of shoe-making 
machinery. The majority of the applicants neither manufacture, 
sell nor use such machinery, though it is true that in their 
declarations they set forth that the “combine” operated to their 
detriment as producers or consumers. Anything which could be 
called a specific interest on their parts consists in the fact that 
they have to buy boots for themselves. The argument is. firstly, 
that that is not an interest in shoe-making machinery, and. see 
ondly, that the mere fact that the applicants buy boots for them
selves does not make them interested parties.

The Act gives no information as to what persons can be con 
sidered “producers” or “consumers.” We are left to give these 
words the meanings which they have in ordinary, everyday 
language, always hearing in mind that the Act is to be so inter
preted as to give it its proper effect.

Counsel for the appellant have argued that the definition of 
a “combine.” given in clause fc) of the interpreting section, 
justifies the conclusion for which they contend. That clause is 
as follows:—

“ ‘Combine’ means any contract, agreement, arrangement or 
combination which has, or is designed to- have, the effect of 
increasing or fixing the price or rental of any article of trade 
or commerce, or the cost of the storage or transportation thereof, 
or of the restricting competition in, or of controlling the produc
tion, manufacture, transportation, sale or supply thereof, to the 
detriment of consumers or producers of such articles of trade nr 
commerce, and includes the acquisition or otherwise taking over, 
or obtaining by any person to the end aforesaid of any control 
over or interest in the business, or any portion of the business, 
of any other person, and also includes what is known as a trust, 
monopoly or merger.”

It is contended that tie- “combine” thus defined is an 
arrangement designed to fix tin* price of an article or restrict 
the production or supply thereof to the detriment of “consmn-
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ers or producers of such articles,” and that the applicants, not QUE. 
being consumers or producers of shoe-making machinery, had K' B 
no standing to complain. I012

We consider that the language of the Act does not warrant ----
such an inference. Having regard to the object of the Act, it Sf,},™0 
seems clear that a “combine” in the nature of a compact about .Machinery 
the making or selling of one article which would fix the price of Co. 
another article to the detriment of consumers or producers of j Al'Kl. N 
the last-mentioned article would he a “combine” within both he au 
the language and the spirit of the definition. ami

If the contrary view were to prevail, it would have to be 1)Bul IV 
conceded that a company or association, which had so thoroughly en**, j. 
succeeded in establishing control over a particular article of 
trade as to have choked oil' all competitors except five or a less 
number, would secure immunity against the application of the 
Act on the ground that there were not six persons who had 
sufficient interest to complain. The more successful and uni
versal the “combine,” the less would be the possibility of its 
operation being investigated. Besides, it is clear from the lan
guage of clause “c” itself that the objectionable combination 
may bear not upon any particular article of commerce but only 
upon some process of or of transport whereby the
price of an article may be raised.

It follows that the definition does not support the contention 
that the words “consumer” and “producer” are to be read as 
having the limited or speeialized meaning sought to lie given to 
them. We arc, in fact, left completely at large as to what per
sons arc to be considered consumers or producers. To make out 
a ease for prohibition, it is clear that the appellant must shew 
that the order directing the investigation was an out and out 
nullity. We think that that has not been shewn.

Wc consider that the Judge had before him evidence upon 
which he could find that six or more of the applicants were 
“consumers” within tile meaning of the Act, and evidence upon 
which he could find that there was that “reasonable ground” for 
belief contemplated by the Act as being the ground upon which 
the order could be made.

Unlike the function of a law-court giving judgment, which 
lias to proceed upon proof of facts, the Judge, under the Act 
merely had to have “reasonable ground” for belief. The 
hint, in its factum, has made an objection, in general terms, to 
the effect that the specification of the matters to be investigated, 
as set out in the order, is too wide and authorizes an inquiry into 
facts which may have taken place» outside of Canada. We do 
not think that that Is a ground which ought to prevail in support 
of an application for prohibition. It has not lieen shewn that 
evidence would be inadmissible because it disclosed or might dis
close facts which happened in a foreign country.

14
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It might perhaps be said that, instead of actually finding that 
the use made by the appellant of a particular form of lease- 
contract constituted a “combine,” it would have been advisable 
that the order should not have gone beyond a finding of reason
able ground for belief, but that is not the ground of objection 
which has been taken and, in any event, it would resolve itself 
into a criticism of a matter which does not affect the legal validity 
of the act of the Minister in appointing the board.

My conclusion is that the appellant has not shewn that the 
members of the board are usurping or overstepping jurisdiction 
in proceeding with the investigation, and that the appeal should, 
therefore, be dismissed.

Appeal dismissed.

SWALE v. CANADIAN PACIFIC R. CO.
(Decision No. 2.)

Ontario DiviMonol Court, Boyd, C„ J.atchford and Middleton, 
February 9, 1912.

1. Parties ($ 111—124)—Action by owner of goods against wareuols,
men—Carrier storing goods at destination—Rale for unpaid 
charges—Third party notice.

A carrier siic«l for conversion of goods liy the consignor in rpspect 
of nn alleged neglect of duty on the part of the auctioneer employed 
bj the carrict to sell the goods for unpaid charges, ami for alleg< 
failure to account for nil of the goods sold, may properly bring in the 
auctioneer ns » third party and claim indemnity and relief over against 
him under Unt. Rule 209 (C.R. 1897).

\St,rale v. Can. Pacifie It. Co., 1 D.L.R. 501, 3 O.W.X. 001. 20 O.W.R. 
997, reversed.]

2. Bailment ($ III—24)—Rale improperly conducted by auctioneer.
An auctioneer to whom goods in hulk are entrusted by n carrier to 

sell for unpaid charges against them impliedly contracts with the 
warehousemen employing him, that he will exercise reasonable care ia 
selling tho goods.

\Oagn, v. Jlainy 1liver Lumber Co., 20 O.L.R. 433, specially referre-. 
to.J

3. 1‘artier ($IU—124)—Third party procedure—Right “to indemnity
OR RELIEF OVER.”

The right to invoke the third party procedure exists whenever the 
plaintiff’s claim against the defendant, if successful, will result in the 
defendant having a claim agninst the third party to recover from him 
the «lamages which he has been cotnpellc«l to pay to the plaintiff.

| Rule 2U9, Ontario Consolidated Rules of Practice (1897), construe* ; 
Pettigrew v. (irand Trunk: By. Co., 22 O.L.R. 23, referred to. ]

An appeal by third parties, on special leave, from the judg
ment of Riddell, J., of February 1st, 1912, on an appeal from 
the order of the Master in Chambers, 1 D.L.R. 501, setting aside 
an ex parle order allowing the defendants to serve a third party 
notice. Riddell, J., allowed the appeal and allowed the serving 
of the third party notice.

The appeal was dismissed.
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W. La id I me, K.C., for the third parties.
Shirley Denison, K.C.. for the defendants.
H\ M. Hall, for the plaintiff.
The decision of Riddell, J., appealed from is as follows:—
February 1. Riddell, J.:—The plaintiff alleges that she, 

in 1008, delivered to the defendants, in Liverpool, England, 07 
cases of settlers’ effects for Toronto; that they arrived at Toronto 
in June, 1008, and she was duly notified of such arrival by the de
fendants; that, by delay occasioned by an interpleader, she was 
prevented from taking delivery till March, 1000, when an order 
was made putting an end to the interpleader proceedings; that 
thereafter the defendants retained the goods till the 21st October, 
when they proceeded to advertise 90 of them; and that a portion 
of these was sold, realising SI,700. She further alleges that no 
proper account was kept of the sale, and in many instances the 
amounts accounted for are too small—also, that, while the goods 
were in the custody of the defendants, they were oftened and un
packed and a large quantity converted by the defendants to their 
own use—and the statement concludes: “11. . . . By reason 
of the conversion by the defendant company of a large portion 
of the said goods and effects, and its impn>|ier and wrongful 
accounting in regard to the sale of such portion of them as were 
sold as aforesaid, the plaintiff has suffered damages to a large 
amount, to wit, to the sum of about SI,500;” and the plaintiff 
claims: “1. That she is entitled to a pro|>er account of the goods 
sold by the defendant company. 2. That she is entitled to be 
paid the full value of the said goods converted by the defendant 
company, its servants, workmen, and agents. 3. Or for damages 
for the conversion of the said goods referred to in the said state
ment of claim. 4. The costs of this action.”

Vpon the material and statements and admissions before me, 
it apjiears that the goods reached Toronto in July, 1908; that 
notice was given to the plaintiff of their arrival, but that she ne
glected to remove them; that it was in October that the claim 
was made resulting in interpleader proceedings, and that the 
claim adverse to the plaintiff was disposed of in her favour by Mr. 
Justice Anglin in February, 1909. Then, in Octol>er, the defend
ants put the goods into the hands of Suckling A: Co., auctioneers, 
to sell, to pay the charges they had against the goods. The 
auctioneers received all the goods the shipping bill called for, 
and they sold, on the 21st Oetolwr, what they did sell for less than 
enough to pay the charges of the defendants. Some of the goods, 
however, the auctioneers delivered, both before and after the sale, 
to the husband of the plaintiff, her agent. The auctioneers so 
delivered some goods liefore the $,alc “at the solicitation of an 
intimate friend,” and, it is said, upon an undertaking that the 
goods would be accounted for—and, after they had sold what 
they thought was sufficient to cover the defendants’ claim, they 
delivered the remainder to the husband.
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The action was brought on the 1st February, 1910; the state
ment of claim was delivered on the 21st March, 1910; and the 
statement of defence and counterclaim, on the 8th April, 1910. 
This pleading sets up the arrival and notice: neglect of the plaintiff 
to remove the goods; interpleader and termination thereof; 
further neglect by the plaintiff to remove; sale by the defendants 
on the 21st October, 1909, realising $1,480.63—the charges 
against the goods being $1,057.79; notification to the plaintiff 
of time and place of sale and attendance thereat by the plaintiff 
or her agent without objection, and purchase by the plaintiff 
or her agent of some of the goods; account furnished in detail, and 
balance still due of $177.10. The defendants claimed a dismissal 
of the action and judgment for $177.10 and interest, &c. No 
further pleading was filed except a formal joinder by the plaintiff 
on the 21st April, 1910.

The record was passed on the 8th February, 1911; on the 10th 
March, a notice of motion for a commission to examine witnesses 
in England was served by the defendants; and on the 13th March. 
Mr. Justice Britton, upon application of the defendants in the trial 
Court, made an order for a commission to England, and ordered 
the case to be put at the foot of the list, but to be expedited, the 
defendants to pay the costs of the plaintiff for the two days she 
attended. The order was not taken out, but in May the de
fendants moved for particulars. The case came on again for trial, 
when Mr. Justice Middleton, on the lbth Septc mher, 1911, directed 
it to stand off the list, but to be entered again when ready for trial 
On the 12th September, the solicitor for the defendants made an 
affidavit that he had but a short time before learned that the 
plaintiff or her agent had removed some of the goods, and served 
notice of motion for leave to amend his pleadings, for better 
particulars of claim, and further examination of the plaintiff and 
her husband. This was opposed, but the Master in Chamber-, 
on the 25th September, made an order for amending pleading- 
and examination of the plaintiff's husband, enlarging the motion 
in respect of the other matter.

On the 4th December, 1911, the defendants obtained an <x 
parte order to serve a third party notice on the auctioneers. Some 
correspondence took place between the solicitors for the defendants 
and for the auctioneers; and at length these moved to discharge the 
order last-mentioned. On the 19th January, 1912, the Master in 
Chambers set aside the third party order; and the defendants 
now appeal. The order for commission has been taken out and 
conduct thereof assumed by the plaintiff—and the commission 
has not been executed. The plaintiff has not objected and dots 
not object to the third party proceeding.

In support of the order appealed from, it was urged that the 
contract of the defendants was that of insurers, and consequently 
entirely different from any contract, express or implied, between
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the defendants and the auctioneers. Supposing that such a differ
ence would prevent the proper service of a third party notice (which 
1 do not at all think), it is plain, from all the material and from 
what took place before me, that the claim of the plaintiff is not 
against the defendants as common carriers, and consequently 
insurers, but as warehousemen. The plaintiff says in effect to 
the defendants: “You had my goods, you had the right to sell 
them, but it was your duty to keep the goods safe, to open the 
boxes, etc., with care, to advertise properly, to sell prudently, 
to keep and render an accurate account of your sales, and to pay 
to me the balance of the proceeds over and above your claim. 
Y’ou did not do that. Your servants took some of the goods; 
you unpacked the goods; you made no proper inventory so that 
a proper sale could be had; you did not keep and render a proper 
account of the sale.” The defendants say: “We think we did 
all we were called upon to do”—and now they desire to say 
further: “ But, if we are in default, it is because the persons whom 
we trusted to act for us, the auctioneers, have not done as they 
should; they owed us the same duty which we owed to you—it 
was they who opened the goods, they who sold, they who kept 
what account was kept ; and, if we are liable to you, it was entirely 
their fault, and they are liable to us for precisely that sum.”

It seems to me impossible to conceive of a case in which our 
Con. Rule 209 is more to the point—and I do not think the cases 
prevent its application.

In Smith v. Mattheu'8 (1907), 9 O.W.R. 02, 1 held that, where 
agents by buying had rendered the principal liable to the plaintiff, 
there was a contract on their part to indemnify the principal 
against what he had to pay, the agents not delivering the goods. 
See this case before the Master in Chambers in (1900), 7 O.W.R. 
598. 1 can see no difference between an agent buying and one
selling.

Nor are the other cases adverse to this view.
Payne v. Couyhcll (1895), 17 P.R. 39, was under the old Rule 

1313, which did not contain the words “or any other relief.”
In 1881, the Judicature Act Rule, O. XII., R. 19 (Marginal 

Rule 107), was substantially as it is now; this was the same in 
the revision of 1888, Rule 328; but Con. Rule 1313 (23rd June, 
1894) amended the Rule by leaving out “or any other remedy 
or relief;” and the present Rule, reinstating these words, came in 
force on the 1st September, 1897.

In Payne v. Coughrll, the Rule was as in England; and it was 
held, following the English cases, that the claim of the defendants, 
if it be but a claim for damages arising from breach of contract, 
is not a “claim to indemnity.” But, after the change in 1897 of 
the Rule, in Confederation Life Association v. Labatt (No. 2) 
•1898), 18 P.R. 266, it was held that a claim based upon the 

warranty of title on the sale of goods was a claim which
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could come under the words “any other relief over” in Rule 
20!). Both Meredith, J., and the Divisional Court point out 
that the Rule has been changed.

In Wilson v. Boulter (1898), 18 P.R. 107, the Chancellor pointed 
out that “the object of the enactments is to prevent the same 
questions common as between all three (plaintiff and defendant 
and third party) from being tried on different occasions and in 
different forums:” p. 109. And, where an action in tort had 
been brought against the defendants for damages occasioned by 
a defective piece of apparatus, he set aside a third party notice 
served upon the makers of the apparatus, who had given no 
warranty. The learned Judge points out that the damages for 
the plaintiff against the defendants and those of the defendants 
against the third parties would be awarded on quite different 
principles.

In Windsor Fair Grounds and Driving Park Association v. 
Highland Park Club (1900), 19 P.R. 130, the plaintiffs claimed for 
rent of a race-track—the defendants alleged that a ferry company 
had agreed with the plaintiffs to pay and contribute so much per 
day toward this rent, and that the defendants thereby were induced 
to enter into the agreement with the plaintiffs; and they served the 
ferry company with a third party notice. In the Divisional Court 
it was pointed out that this could not be “indemnity,” as there 
was no contract, express or implied, between the defendants and 
the third parties—nor was it “contribution,” which arises when 
two or more jx'rsons arc subject to a common liability other 
than fraud or a wilful tort; and that no “other relief over” could 
exist, as the defendants had and could have no cause of action 
against the third parties, having no contract with them. Leave 
to appeal was refused.

In the much-canvassed ease of Parent v. Cook (1901-2), 2 
O.L.R. 709, 3 O.L.R. 350, the plaintiff sued the defendants for 
trespass to land and cutting down and removing timber, and the 
defendants served a third party notice on those who had sold 
them the timber. This was set aside as being too late. Meredith, 
C.J. (2 O.L.R. at p. 712), considered it unnecessary to express 
an opinion whether the case came within the Rule, though the 
inclination of his mind was against it, “for, assuming that it is, 
in my opinion nothing would be gained by bringing in the appel
lants as third parties. . . . The measures of damages in the 
one case might be . . . very different from that in the other 
. . .” In the Divisional Court (3 O.L.R. 350), Street J., said 
that “ there was no common question to be tried ; and the damages 
here are not merely the same damages that might be proved in 
another action;” while Britton, J., expressed no opinion on the 
agreement.

In Langley v. Law Society of Upper Canada (1902), 3 O.L.R. 
245, the plaintiff sued for the amount of a book-debt assigned t«>
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him, and added the assignor as a defendant. The assignor, 0NT- 
claiming that he was merely the agent of a hank, was allowed to D c.
serve a third party notice on the hank, following Cot)federation 1012
Life Association v. Labatt (No. 2), 18 P.R. 266. This is the ----
converse of Smith v. Matthews, and in another manner the SwALB 
converse of this ease. Canaoias

In Miller v. Sarnia Gas Co. (1900), 2 O.L.R. 540, the plaintiff
sued the gas company for damages for escape of gas from their J__
pipes; and the company alleged that the escape was caused hy «i«fcwi.J. 
the negligence of the town corporation in constructing a sewer.
The Court, Streep, J., said, p. 548: “The third party procedure 
is only applicable where the defendant is, if liable to the plaintiff, 
entitled to recover against the third party the very damage* which 
the plaintiff seeks to recover against him. Here . . . the 
damages which may be recovered by the plaintiff against the de
fendants arc not the measure of the damages, if any, which may 
be recovered by the defendants against the third parties for the 
alleged tort of the third parties.”

Gagne v. Rainy River Lumber Co. (1010), 20 O.L.ll. 433, is 
much such another case. The plaintiff sued for damages because 
his ferry business was interfered with by the defendants' logs— 
the defendants alleged that the third party had built a dam in 
such a way as to impede their drive. Mr. Justice Teetzel ibought 
that the third party notice could not stand, on two grounds:
(1) that Con. Rule 209 applies only to a right to relief given by 
law in consequence of a breach of contract, express or implied, 
between the defendant and the third party, or is a right given by 
statute; and (2) that the damages recoverable by the plaintiff 
was not the measure of damages the defendants could recover 
from the third party. See also Wade v. Rakenham (1003), 2 
O.W.R. 1183.

I am convinced that the Con. Rule has been given quite too 
narrow an at ion, and hope that the matter may receive full 
consideration in an appellate Court. Rut, taking the tests laid 
down by my brother Teetzel in the present case there is the im
plied contract of the auctioneers with the defendants; and the 
damages recovered by the plaintiff, if any, from the railway com
pany arc the measure of damages recoverable by the railway 
company from the auctioneers, their agents. See also London 
and ll'csfcra Trusts Co. v. Loscombe (1900), 13 O.L.R. 34; Rudd 
v. Dixon (1007), 0 O.W.R. 371.

Applying the test in Wilson v. Boulter, 18 P.R. 107, it would 
In* unfortunate if the damages on the two contracts should he 
assessed by two tribunals. See Beneekc v. Frost (1876), 1 Q.B.
D. 419, 422; Ex p. Smith, In re Collie (1876), 2 Cb.D. 51.

I have not considered the English cases as binding (being upon 
a Rule differently worded), though I have read those cited ami sev- 
• ral nth < r>.

5
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Then, as to time, the notice should have been served (Con. 
Rule 209) “within the time limited for the delivery of . . . 
defence.” Power exists in the Court to extend this time (Con. 
Rule 353); and the time should be extended, if a proper case is 
made out for such extension.

The reason advanced for such extension is, that it was only 
recently that the defendants were aware that the auctioneers 
had had dealings with the plaintiff behind their back. This is to 
me no reason whatever. The statement is, that the auctioneers, 
without the knowledge of the railway company, allowed the plain
tiff to take away certain of the goods intrusted to them to sell. 
This conduct, if it resulted in loss to the railway company, <?.</., 
if it prevented the full amount of the charges being obtained, no 
doubt gives a cause of action to the railway company—no doubt 
the railway company could sue both the auctioneers and the 
plaintiff for taking these goods, and could have counterclaimed 
in this action. But the liability on the implied contract to sell 
with care, <fcc., <kc., was thoroughly known to the defendants from 
the beginning of the action. This conduct of the agents, said to 
be recently discovered, in no way increases the liability of the 
railway company to the plaintiff, but rather the reverse, for the 
plaintiff cannot make any valid complaint against the railway 
company in respect of the goods she herself took from the custody 
of their agent. 1 think, then, that 1 must consider the case as 
though no such discovery had been alleged.

1 agree, however, sub modo, with what is said by the learned 
Master in Ontario Sugar Co. v. McKinnon (190-1), 3 O.W.R. 04: 
“The limitation imposed by Rule 209 was not intended for any 
other purpose than to prevent unreasonable delay to the prejudice 
of the plaintiff.” The case must be rare where any one but the 
plaintiff can be injured by the delay; and most of the cases have 
been cases in which he moved to set aside the third party notice 
sometimes, indeed, the third party joining.

In Associated Home Co. v. Which cord (1878), 8 Ch.D. 457, 38 
L.T.R. 002, and Birmingham and District Land Co. v. London 
and Xorth Western li.W. Co. (No. 2), 50 L.T.R. 702, it was tin* 
plaintiff who moved ; and in Molsons Bank v. Sawyer (not re
ported) (referred to in Ontario Sugar Co. v. McKinnon), Mr. 
Winchester, Master in Chambers, would not give effect to an 
objection by the third party ; nor did Mr. Cartwright, Master 
in ('handlers, in Stuart v. Hamilton Jockey Club (1910), 2 
O.W.N. 254.

It is true that it was the third party who objected in Parent 
v. Cook, 2 O.L.R. 709, but the time was not enlarged in that case, be
cause, as the learned Chief Justice said (2 O.L.R. at pp. 711, 712): 
“The case is not, in my opinion, one in which 1 should, in the exercise 
of my discretion, enlarge the time allowed by the Rule for serving 
the notice . . . It is probable that the only question which 
would be determined at the trial, as well between the respondents
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and the appellants, as between the former and the plaintiff, would 
be, whether or not the acts complained of were unlawful or were 
lawfully done under the authority which the respondents plead 
as their justification for doing them. The measure of damages 
in the one case might be . . . very different from that in the 
other.” In the Divisional Court, as we have seen, one of the 
learned Judges thought that it was not a case for a third party 
notice at all. This is no authority for saying that, where the plain
tiff does not object, and the case is clearly one for a claim over, 
the time is not to lx* extended for -erving the notice in a proper 
case.

In the present case, as 1 have said, it seems to me that it would 
be unfortunate if there were to be two trials by different tribunals 
of the same questions; and, as no possible harm can accrue to any 
one from allowing the third party notice to lx* served, such service 
should be allowed.

The defendants might also, if so advised, have counterclaimed 
from the auctioneers along with the plaintiff damages for the un
authorised interference with the goods, the property of the de
fendants ; but, as such an amendment is not asked. I do not make 
an order in that sense.

The defendants will pay the costs of the motion before the 
Master in any event, as they should have moved long before, and 
are now’ obtaining an indulgence ; and there will lx* no costs of 
this appeal.

February 0. Leave to appeal to a Divisional Court was 
granted to the third parties by Meredith, C.J.C.P.

IF. Laidlaw, K.C., for the third parties. The issue is, whether 
the third party procedure under Con. Rule 209 is applicable in 
this case. The rules established by the cases are, that there must 
be a common question in issue between the plaintiff and the de
fendant and between the defendant and the third party, and that 
the measure of damages as between the plaintiff and the defendant 
must be the same measure of damages as between the defendant 
and the third party: Wilson v. Boulter. IS P.R. 107; Campbell 
v. Farley (1898), 18 P.R. 97; Windsor Fair Grounds and Driving 
Park Association v. Highland Park Club, 19 P.R. 130; Miller v. 
Sarnia Gas Co., 2 O.L.R. 510; London and Western Trusts Co. v. 
Loscombc, 13 O.L.R. 34; Build v. Dixon, 9 O.W.R. 371 ; Parent 
v. Cook, 2 O.L.R. 709, 3 O.L.R. 350. 1 submit that the claim of 
the defendants against Suckling «V Co. is an independent claim, 
which might have been proceeded upon, and which might now be 
proceeded upon, against Suckling & Co. ; and, therefore, the claim 
of the defendants against Suckling & Co. is neither a claim to 
indemnity or a claim to relief over, within the proper construction 
of the Rule: Wynne v. Tempest, [1897] 1 Ch. 110; Birmingham 
and District Land Co. v. London and Xorth Western R.W. Co. 
(1880), 34 Ch.D. 261; Moore v. Death (1894), 10 P.R. 296.
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Argument

February 12. Boyd, C.:—The more important part of this 
case (if not the whole of it) will turn upon what was done with 
the goods after they reached the hands of the Canadian Pacific 
Railway Company at the end of their carriage to this country. 
The goods remained in the hands of the company till turned over 
to be sold by the auctioneers, Suckling & Co., to whose custody 
and sale rooms the goods were transferred in bulk. The packages 
or cases were then opened, and the goods disposed of in a manner 
which is challenged by the plaintiff. As to this part of the con
troversy, which appears to be the substantial part, the Canadian 
Pacific Railway Company claim to be indemnified by or to have 
relief over against the proposed third parties, Suckling & Co. 
The wrongdoing of Suckling & Co., if any, would be charged 
upon the railway company by the plaintiff; and the company 
should clearly have the right of resort to the wrongdoer. This 
may well be accomplished in one and the same action in which 
the plaintiff’s claim is being prosecuted against the company. 
The same evidence that establishes the claim against the company 
will establish it against the auctioneers, on this part of the case; 
no delay or inconvenience can arise in dealing with the whole case 
so presented with the addition of the third parties; and the plain
tiff makes no objection to the application. The liberal provisions 
of Con. Rule 209 should lie construed with a view to practical

Shirley Denison, K.C., for the defendants. The bulk of the 
defendants’ claim against Suckling tfc Co. is the same as that of 
the plaintiff against the defendants. As to the third party 
procedure, Suckling & Co., being auctioneers, were both agents 
and bailees; and, while every bailee may not be an agent, an 
auctioneer is always an agent, and there is, as in any similar re
lationship, an implied contract of indemnity within Rule 209. 
If Suckling <fc Co. so dealt with the goods as to make the defendants 
liable, the defendants should be indemnified by Suckling & Co.: 
Mainwaring v. Brandon (1818), 2 Moore (C.P.) 125. See also 
Annual Practice (1912), vol. 1, under the heading “Agency,” 
at p. 208, where a number of cases arc cited in which a principal 
has been sued by an agent for indemnity. This is the converse 
of my proposition that indemnity is owing by an agent to a prin
cipal, but I find no cases on this particular point. Confederation 
Life Association v. Labatt, 18 P.R. 200, may be cited in favour of 
third party procedure being proper here. On the other point, I 
submit that the claims for damages between the plaintiff and the 
defendants and the defendants and Suckling & Co. are identical: 
Bencckc v. Frost, 1 Q.B.D. 419; Smnsea Shipping Co. v. Duncan 
(1876 . I Q.B.D. (ill: Pettigrew v. Grand Trunk AMI". Co. 
(1910), 22 O.L.R. 23.

IV. M. Hall, for the plaintiff.
Laidlaw, in reply.
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efficiency rather than to scientific accuracy; and I see no reason 
to disagree with the carefully considered judgment of my brother 
Riddell.

This to l>e affirmed with costs in the cause to the plaintiff and 
defendants the company as against the third parties.

Latchford, J.:—I agree.

Middleton, J.:—The right to invoke the third party procedure 
exists whenever the plaintiff’s claim against the defendant, if 
successful, will result in the defendant having a claim against the 
third party to recover from him the damages which he has been 
compelled to pay to the plaintiff.

It is not enough for the defendant to shew that, if the plaintiff 
establishes his case, he, the defendant, will, on the facts so es
tablished, have some cause of action against the third party. 
He must do more than this—he must shew that he has a right “to 
indemnity or relief over” in respect of the plaintiff’s recovery 
against him.

At one time we had a Rule (328 of the revision of 1888) em
powering the addition of a person as party where it appeared that 
any question in the action ought to be determined so as to bind 
such party. This has now been repealed, and this principle 
cannot be applied ; but the Rules as they remain are remedial, and 
should be freely applied to cases falling fairly within them.

There is no foundation for the suggestion sometimes made, 
that the right of indemnity must be for the whole of the plaintiff's 
claim—it is enough if that right exists for any separate or separable 
part of the plaintiff’s claim. Nor need this measure the full extent 
of the defendant’s claim against the third party—it is enough if 
he can claim, inter alia, indemnity in respect of the plaintiff’s 
recovery.

I adhere to what I said in Pettigrew v. Grand Trunk /Ml". Co., 
22 O.L.R. 23, as to the way in which applications to set aside third 
party notices should be dealt with. The real question should be 
left to the trial ; and such applications should form no exception 
to the general rule that the rights of the parties should not be 
disposed of on summary applications.

I would dismiss the appeal with costs to be paid by the appel
lants to the plaintiff and the defendants in any event of the cause.
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Appeal dismissed.
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CONLEY v. PATERSON et «1.
Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue 

<nul Cameron, JJ.A. April 8, 1912.

1. Contract ( § I E.'»—100)—Statute of Frauds—Description of par-

A contract for the sale of land which is signed by persons “as 
agents for owner” sufficiently satisfies the requirements of the Statute 
of Frauds in that regard.

[Rossitcr v. Miller, 3 A.C. 1124. applied. See also Annotation to 
this case.]

2. Contract ( § I E 5—97)—Sufficiency of writing — Reference to
future formal contract.

A receipt given a purchaser of land for his first payment, whicl. 
stated all the terms of the contract of sale and was sufficiently executed 
to satisfy the Statute of Frauds, is a binding agreement of itself, and 
the fact that it contained a provision making a specified sum payable 
“on the execution of the necessary agreement of sale.” does not make 
it moral) ' coni raet for a contract.

[Von Halzfcldt Wildenburg v. Alexander, [1912] 1 Ch. 284. speci
ally referred to.]

Action by the purchaser for specific performance of an agree
ment of a sale of land.

The case was heard by Macdonald, J., who entered a verdict 
for the plaintiff. Defendants appealed.

Messrs. A. C. Galt, K.C., and C. 8. Tupper, for defendants. 
Messrs. J. K. O'Connor and .1. K. Dysart, for plaintiff.

Pkrdve, J.A.:—This is an action by the purchaser for specific 
performance of an agreement for the sale of a piece of land in 
the city of Winnipeg. The action is brought against Herbert 
Paterson. Messrs. Heubaeh. Pinkelstein & Heubaeh, and Messrs. 
Black, Young and Jameson. The defendants Black, Young ami 
Jameson are the executors and trustees under the will of the 
deceased father of the defendant Paterson, and the last-named 
defendant is the beneficial owner of the land.

On the 18th of January, 1911, the other defendant, Heuha-h, 
Finkelstein & Heubaeh, real estate agents, gave to the plaintiff 
a document of which the following is a copy:—

January 18th, 1911.
Keepiveil from George II. Conley. ‘‘commercial traveller.” Winni

peg. the Hum of five humlreil (♦">00.00) dollars, !>eing deposit and part 
payment on the purchase of Lot One (1), D.G.S., One (1) Saint John, 
Plan 790. with house erected thereon, and known ns Number One (1) 
Saint Mary’s Place, which Mr. Conley agrees to purchase on the fol
lowing terms :—

The consideration to lie ($8,500.00) eight thousand five hundred dol
lars. fifteen hundred ($1,."00.00) dollars, including the above deposit, 
to be paid in cash on execution of the necessary agreement of sale, 
three thousand ($3,000.00) dollars by the purchaser assuming and 
agreeing to pay mortgage for that amount to be placed upon the pro
perty forthwith by the vendor, such mortgage to bear interest at the 
rate of seven (7%) per cent, per annum. The whole of said principal 
to be repayable at the end of five (5) years from date hereof, interest
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half yearly on the first (1st) of July ami the first (1st) of January 
in each year. ($4,01X0.00) four thousaml dollars to be paid in con
secutive half yearly payments of not less than three hundred and thirty 
($330.00 dollars. The first of such payments to become due and pay
able on the first (1st) day of July, 1911, together with interest at the 
rate of six (6%) per cent, per annum.

The purchaser to have the privilege of paying the whole or any 
additional amount on account of this sum of four thousand ($4,000.00) 
without notice or bonus. Taxes and rent to lie adjusted to date of 
sale hereon. The sale is made subject to the approval of the owner.

HBUBACII, FiXKKLSTKIX & IlKtTBAril,

Agents for owner.
Per T. D. Whiting.
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At the same time they obtained from the plaintiff an agree
ment in writing to purchase on these terms.

At the trial the action was dismissed is against lieu bach, 
Fiukelstein & lieu bach.

From what was proved in the evidence ■> • admitted in the 
pleadings the following facts are established :—

1. On 18th January, 1911, Messrs. Ileubach. Fiukelstein &. 
Hen bach, as agents of Paterson, agreed to sell the land to the 
plaintiff at a price named and on terms and conditions set forth, 
subject to the approval of the owner, meaning by “owner” the 
defendant Paterson.

2. The plaintiff paid at the time $500 and was given a receipt 
in writing by Ileubach, Fiukelstein & Ileubach which set out the 
tenus of the sale and was signed by them as “agents for owner.”

3. The title to the land stood in the names of the defendants 
Black, Young and Jameson, who resided in Scotland and who 
held the land as trustees for Paterson subject to a claim of about 
$3,000, on payment of which they were willing to convey the land 
to Paterson.

4. Ileubach. Finkelstein & Heubach. as admitted in the state
ment of defence, ‘‘duly submitted the said offer to the defendant 
Paterson.”

5. Paterson approved of the sale and requested the Winnipeg 
solicitor of the trustees to procure a transfer from the trustees.

6. The solicitor for the trustees prepared and forwarded to 
them an agreement of sale to he executed by them. This, although 
embodying the terms mentioned in the receipt, contained a num
ber of provisions not referred to in the receipt.

7. The agreement so forwarded contained, by an error, a 
provision that the trustees should sign a mortgage for $3.000. 
This was contrary to the terms contained in the receipt, which 
clearly intended that Paterson should sign such mortgage, the 
object being to raise money to pay off the trustees.

8. By reason of the term providing that they should sign a 
mortgage, the trustees refused to execute the agreement.

9. Tin* trustees were willing to convey the land to Paterson 
on being paid the amount due to them, and they proposed that
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he should carry out the sale himself, raising money to pay 
them off.

10. While matters were in this position, circumstances arose 
which caused a great advance in the value of land. Finkelstein, 
one of the partners in the firm of Heubaeh, Finkelstein & Ileu- 
bach, thereupon wrote to Paterson as follows:—

Hcyanling house No. 1. Ht. Mary’s I Mure. 1 final that homebody is 
buying up the property around your houhc, and I think that in all 
probability, if 1 am not tied up to the man with whom I was pre
viously dealing, that is. the man who made tin the offer which we sent 
to you, that I will l»e able to get a great deal more for the property. 
I am therefore refusing on your behalf to carry out the transaction 
as outlined in our previous letters, as I feel that the people who are 
now buying the projierty will need it badly enough to pay many thou
sands more; in fact. I think we could get nearly twice as much ns 
we formerly expected to get.
11. The defendtmt Paterson then refused to carry' out the 

sale.
I think there was an agreement sufficient to satisfy the re

quirements of the Statute of Frauds. The signing by Heubaeh, 
Finkelstein & Heubaeh as agents for the owner was sufficient : 
liossilcr v. Miller, 3 A.C. 1124, at p. 1140.

The only question of real importance that arises in the case 
is in reference to the provision: *‘$1,500, including the above 
deposit to be paid in cash on execution of the necessary agree
ment of sale.” It is urged that this provision shewed that the 
receipt signed by Paterson’s agents was only intended to indicate 
terms which might form the basis of a contract, but that the real 
contract was still to be settled and agreed upon.

'flic receipt which was given by Paterson’s agents to the 
plaintiff contained all the terns of the contract. The writing 
contained sufficient, and was sufficiently executed, to satisfy the 
Statute of Frauds. The reference in the writing to “the neces
sary agreement of sale” can be explained by the fact that Pater
son was still to approve of the terms, and on his doing so, it may 
have been contemplated that some document more formal in its 
nature, but containing the same terms, might l>e signed by both 
the parties. There is no suggestion that any new term was to l>e 
introduced. It is true that the payment of $1.500 is to be made 
“in cash on the execution of the necessary' agreement of sale,” 
but upon Paterson giving this assent to the terms contained in 
the writing, the necessary agreement of sale was complete and 
could he enforced. It is to lie observed that the mortgage to be 
put on the property' is payable at the end of five years from the 
date of the receipt. I would take it that the term “the necessary 
agreement of sale” referred to Paterson’s approval and accept
ance of the sale made by his agents in the absence of a more 
formal agreement taking its place.
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The law upon this point is summarized by Jessel. M.K., as 
follows :—

It comvH, therefore, to this, that where you have a proposal or 
agreement made in writing expressed to be subject to a formal con
tract being prepared, it means what it says; it is subject to and is 
dependent upon a formal contract being prepared. When it is not 
expressly stated to i.e subject to a formal contract it lan-omes a ques
tion of construction whether the parties intended that the terms 
agreed on should merely be put into form, or whether they should be 
subject to a new agreement, the terms of which are not expressed in 
detail: W inn V. Hull, 7 Ch.D. 20, at p. 32.
In liussittr v. Miller, 3 A.C. 1124, ut p. 1152, Lord Black- 

burn suys:—
1 think the decisions settle that it is a question of construction 

whether the parties finally agreed to be bound by the terms, though 
they were subsequently to have a form;.I agreement drawn up.
Set- also Morth v. Pcrcivul (1898), 2 I'll. 128.
1 think there was a concluded agreement in the present case 

which both vendor and purchaser hud accepted. There was no 
term or condition remaining to be settled. Everything had been 
agreed to and put in writing. The agents may have thought a 
formal agreement necessary, but it was not necessary if every 
term and condition of the sale was already in the writing signed 
by the parties, as was the ease here. The only thing that dis
turbed the harmony ol' the transaction was the sudden increase 
in the value of the land. Then the vendor, at the instigation of 
his agents, sought to repudiate the sale in the expectation of 
getting a higher price.

1 think tip- appeal should be dismissed with costs.

MAN.
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Cameron, J.A.:—In my opinion there is a good deal to be 
said for the appellant's contention that the oiler made by the 
plaintiff to lleubuch Company was not the offer which lleu- 
baeli Ac Company transmitted to Paterson for his acceptance in 
their letter of January 2Uth, lull. The following points of dif- 
icreuee (of varying degrees of importance, appear; (1) The 
letter says $1,500 is to be paid in cash “as soon as the sale lias 
been accepted by you." The receipt, however, says it is to be 
paid “on execution of the neeessary agreement of sale." (2) The 
letter says the purchaser is to pay a mortgage to lie placed on the 
property 44 by you. ’* The receipt says44by the vendor. " (3) The 
receipt says “the whole of said principal to be repayable at the 
end of five (5) years from date hereof, interest half-yearly on 
the first (1st) of July and first (1st) of January in each year." 
This is not to bo found in the letter at all. (4' The word “con
secutive" is found before the word “semi-annual" in the receipt, 
hut not in the letter. (5) The receipt says that the first of the 
half-yearly payments is “to become due and payable on the first 

1st) day of July, 1911." This is not expressly stated in the 
7—2 D.L.B.
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letter. (ti) The receipt gives the purchaser the privilege of pre
paying principal ‘ * without notice or bonus, ’ ’ but this (“without 
notice or bonus'’) is not stated in the letter. (7) According to 
the receipt, “The sale is made subject to the approval of the 
owner. Lut the letter says, “The sale being made already, sub
ject to your approval.”

These variations might be considered sufficient to support the 
argument that the offer submitted to Paterson was not the offer 

to. and conditionally accepted by, Ileubach & Company, 
that the minds of the parties never came together and that, there
fore, there was no contract. But the defence has not made it a 
point to insist upon this view, as the admissions made in the 
statement of defence, in paragraphs 3 and 5 (in which it is 
stated that the agents duly submitted the said offer) apparently 
preclude this contention. It is further to be noted that para
graph 9 of the statement of claim (which is admitted by the 
defence) states that Paterson is the beneficial owner of the land 
in question and that the land (of a full description is
given) was agreed to be sold to the plaintiff.

The first objection taken to the judgment, that the vendor is 
not named in the offer, and that the contract is therefore insuf
ficient under Jarrett v. Hunter, 34 Pli.D. 182, must fail in view 
of the fact that 1 leubach & Company sign as “agents for owner” 
and the sale is expressly made subject to the owner’s approval.

The second objection taken was that the contract upon which 
the action was brought was merely a contract for a contract, and 
therefore not actionable. Counsel for the defendants rely upon 
the provision in the contract making the $1,500 payable “on tin- 
execution of the necessary agreement of sale.” But all the terms 
are set forth in the offer of January 18th, and the expression of 
them in a more formal document was not intended as a condition 
or term of the bargain to be performed before the bargain came 
into existence. That I think is plain. That being so, there is a 
binding contract and the reference to a more formal instrument 
may be ignored : Von Ifalzfrldt WUdt nhurg v. Ahiandt r, | 19121 
1 Ch. 284.

It was urged in the next place that the offer was not accu
rately quoted to Paterson, but this objection must be overruled 
for reasons T have already pointed out.

It was further urgi the acceptance by Paterson was an
acceptance conditional only upon the trustees’ approval. But 
it is admitted in the pleadings and in the evidence that Paterson 
was the beneficial owner ami that the trustees were in fact and 
substance merely mortgagees, who could be called upon to imple
ment the contract mule by the beneficial owner. So that there 
is nothing here on which to base a difference of opinion from 
that of the trial Judge.

Objection was also taken to tin* description of the lands as

0
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being inadequate. But the decisions on this branch of the 
Statute of Frauds have lieen of the most HIhmniI character. I 
think the evidence before us. and that tendered to amplify it. 
sufficient. In fact, this objection, as I understand it. was not 
seriously insisted upon.

In my opinion, the judgment appealed from should be 
affirmed.
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C A. 
1012

Patbbson.

Howell. C.J.M.. and Richards. J.A.. concurred with Cam
eron. J.A.

Appro! <1 Ism isw <1.

Annotation—Contract ( 8 E 5 106 » Statute of Frauds—Signature of a
party, when followed by words shewing him to be an agent.
English ami Canadian authority support the proposition that a contract 

for the sale of lnml signed l»,v one as a party thereto as fur the owners is 
sufficient under the Statute of Frauds. Thus, in Itoiicrs v. Hnrer (Alta.). 1 
D.L.R. 747. it was held that where the instrument relied upon as shewing a 
contract of sale of land consisted of a receipt signed l»y a real estate agent 
which contained a stipulation that the sale was “subject to confirmation 
by owner.” such reference was a sufficient description of the joint owners 
as the vendors to satisfy the Statute of Frauds on proof of the agent's 
authority.

And in Harris v. liarroeh. 1 Saak. llfi. an agreement for the sale of 
land was held to be valid where the receipt for the payment thereon was 
signed with the name of the agent for the owner, giving the latter's name. 
Hut it is to 1m- noted that the receipt stated the payment to be to the 
owner, giving his name.

And a memorandum of a sale of bind at auction signed by the auc 
tioneer as agents “for the vendors” is valid: Il «ni v. Harrinnton, L.R.
6 Kq. 218. at p. 221.

In Rarsitrr v. Miller, .'I Appeal Cases 1124, cited in ('onhji v. Patrrsimi 
above reported, the specific holding of the Court was that the term “pro 
prietors” used in the correspondence between the vendor's agent and the 
purchaser in negotiating for the sale of land was a sufficient description 
of the vendors, hut there was no memorandum following the signature of 
the agent.

There seems to Is- some conflict in authority iu the Vnited States 
upon the question here offered for discussion. It was held in one ease 
that the signature to a receipt given for payment on a contract for the 
sale of land was sufficient when- it was followed by the word “agent”: 
Tobin v. Larkin, iH.'t Mass. 3HP.

And the signature of a hank cashier, followed by his official title, to 
a letter with the hank's name at the head, is sufficient to charge the hank 
under an Oregon statute providing against liability for representations as 
to the credit of another, in the absence of a memorandum to that effect in 
writing signed by the |ierson to lie charged: Nevada Hank- v. Portland 
\ational Hank, 50 Fed. 3.18.

On the other hand, in Clamprt v. Hells, .19 Minn. 272, it was held 
that in order to satisfy the requirement of the Statute of Frauds that a 
contract for the sale of la ml must Ik* signed by the vendor or his agent,

Annotation
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Annotation (Continned)—Contract i § E 5—106(—Statute of Frauds—Sig
nature of a party, when followed by words shewing him to be an

the vendor must le so designated that lie con lie identified without parol 
proof, and therefore specific performance of a contract was refused to the 
purchaser where it was signed by the other party as “agent” and nowhere 
shewed who the vendor was. To the same effect is Ward v. Husbrouck, 
16V X.Y. 4(9, Il L.H.A. 97, IV Am. Ht. Rep. 514.

DE STRUVE v. McGUIRE.

Onluiiu Divisional Court, Boyd, I.ulvhford and Middleton, JJ.
February 9. 1912.

1. Intoxicati.no liquors ( § IV B—102)—Death caused iiy intoxica
tion—civil liability.

The civil liability imposed under the Ontario Liquor License Act 
upon a hotelkeeper for the death of a person caused by intoxication 
from drinking in the hotel is not avoided by shewing that the de
ceased resumed drinking elsewhere while still intoxicated as a 
result of his drinking in the hotel, if such intoxication was the 
proximate cause of death and if the subsequent drinking was alone 
insullicient to lend to the cause of death apart from his intoxicated 
condition at the time when the subsequent drinking began.

I See also Trier v. Itobinxon, 111 O.R. 433; McCurdy V. Si rift, 17 
VC.V.P. 120; Bobir, v. Clay, 27 U.C.Q.B. 438.1

Appeal by the defendants from the judgment of Teetzel, J.. 
Pi Struve v. McGuire, 25 O.L.R. 87, 3 O W N. 251, 20 O.W.R 
374, in favour of plaintiff in an action by the administrator of 
one Pundzius against a hotelkeeper for damages for the death 
of Pundzius, who perished from cold while intoxicated. 
The plaintiff claimed that the intoxication was due to drink
ing in defendant’s hotel.

The defendant's appeal was dismissed.
The findings of Teetzel, J., on the trial were as follows :—
Teetzel, J. :—Under the statute, in order to render the de

fendants liable, the deceased must not only have come to his 
death while so intoxicated from such drinking, but the perish
ing from cold or other accident must have been “caused by such 
intoxication.”

Now the question is: What is the proper interpretation to be 
placed upon the words “perishing from cold or other accident 
caused by such intoxication?” Do they mean, “caused directly 
and solely by such intoxication,” and do they exclude the idea 
of liability if such intoxication was only one of two or more 
concurring causes of death ? Or do they mean only that the 
proximate cause of death, and not necessarily the immediate 
cause, must be traced to such intoxication?

It was held by the learned Chancellor in Trice v. Itobinson 
(1888), lti O.R. 433, that the section in question is to be viewed
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as a remedial measure; and. therefore, should receive* a liberal
construction.

The statute gives a right of action, if the facts set forth in 
it are established in evidence, “as for personal wrong;” and, 
therefore. I think the principles applicable to actions of that 
nature apply to an action under the statute.

In an action for a personal wrong, whether the wrong com
plained of is intentional or is the result of negligence, the liabil
ity of the defendant in damages depends upon whether his act 
was the proximate cause of the injury, and it is immaterial 
whether the act of some other person conduced or contributed to 
the injury, or for that matter may have been the immediate 
cause of the injury. This principle is generally illustrated by 
reference to Scott v. Shepherd (1773), 2 W. HI. 8Ü2, and 1 Sm. 
L.C., 11th ed., p. 404, the celebrated squib case, and has been 
applied in many subsequent well-known cases.

If I am right in applying this principle in this act ion. can 
it be properly held, upon the facts here, that the intoxication of 
the deceased, caused by his drinking to excess in the hotel, was 
the proximate cause of his death !

As already stated, I am of opinion that the deceased never 
recovered from such intoxication, and that to the very end it 
continued to operate as a weakening and debilitating influence 
upon the mind and body of the deceased.

While, as conjectured by the doctor, it may be that, if he 
had not taken further drinks from the liottlcs. he might have 
survived, yet the fact that he was so drunk in the defendant’s 
hotel that he was unable to take his dinner, and continued to 
take further drinks until lie left, satisfies me that his ability to 
withstand the cold and to accomplish his journey home had not 
only been seriously impaired by that intoxication, but it had 
produced such a condition of weakness that indulgence in 
further drinks from bottles would probably result in physical 
collapse. Or, to put it in another way, 1 think that, if lie had not 
been already intoxicated when lie took the drinks from the 
bottle, there would probably have been no disaster, not only 
because he would have had his normal physical strength and 
endurance, but lie could have exercised his sober judgment 
upon the quantity, if any. to lie taken from the bottles.

I am, therefore, of opinion that the proper conclusion is, that 
the intoxication of the deceased, from the drinks furnished to 
and drunk by him to excess in the defendant McGuire’s hotel, 
was. within the principle of Scott v. Shiplurd (1773), W. HI.

and 1 Sm. L.C., 11th ed.. p. 4.74, the proximate cause of the 
death.

.hums Ilavcrson, K.(\, for the defendants, argued that the 
plaintiff's perishing from cold was not the result of any intoxi 
cation from drinking in the hotel. That intoxication censed
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plaintiff* took in the void before a bottle of spirits was opened at 
the roadside. The fatality was due to the new state of intoxica
tion induced by the subsequent indulgence. For this the de

Dk Struvi: fendants could not rightly be held liable under the provisions 
of sec. 122 of the Liquor License Act, R.S.O. 1897, ch. 245.*

Argument
0. 11. Watson, K.C., for the plaintiff, contended that the 

judgment appealed from was right. The plaintiff continued 
to be intoxicated from his excessive drinking in the hotel from 
the time he left it until his death. It was “while in a state of 
intoxication from such drinking” that he came to his death by 
perishing from cold, and, therefore, the defendants were liable 
under sec. 122 of the Act.

The judgment of the Court was delivered at the close of the 
argument by Boyd, C. :—We cannot disturb the findings of the 
trial Judge. The question was entirely a matter of fact. The 
Judge came to a reasonable conclusion; and I do not see that he 
is wrong. The judgment will be affirmed.

Defendant'» appeal dismissed.
•Sec. 122 of the 1.iodine Act. K.S.O. 1897. ch. 245, provides:—
122. Where in any inn, tavern, or other house or place of public 

entertainment wherein refreshment* are sold, or in any place wherein 
intoxiiuting liquor of any kind is sold, whether legally or illegally, any 
jierson has drunk to excess of intoxicating liquor of any kind, therein 
furnished to him. and while in a state of intoxication from such drink
ing has come to his «loath by suicide, or drowning, or perishing from 
cold or other accident caused by such intoxication, the keeper of such 
inn. tavern, «»r other house or place of public entertainment, or wherein 
refreshments are sold, or of such place wherein intoxicating liquor is 
■old, and also any other person or persons who for him or in his employ 
delivered to such person the liquor whereby such intoxication was caused, 
shall be jointly and severally liable to an action as for personal wrong 
<»f brought within three months thereafter, but not otherwise), by the 
legal representatives of the deceased person; and such legal representa
tives may bring either a joint and several action against them or a separ
ate action against either or any of them, and by such action or actions, 
may recover such sum not less than $100 nor more than $1.000 in the 
aggregate, of any such actions, as may therein be assessed by the Court 
or jury as damages.
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Re CROWE.
Ontario lliyh Court, Sutherland. ./. March 25, 1012.

1. Wills ig III (•—2)—Life kstatk am» reversion—Life fixant heir 
OF REMAINDERMAN.

W'lioro property in devised to tin* widow for life, with remainder 
to the only non of the testator, subject to the condition that in the 
event of the widow re-marrying the property shall go absolutely to 
the son on his attaining the age of twenty-one years, and with 
a further proviso that suould the -on die during iiis minority the 
property should go over as directed by the will, and where the widow 
never re-manic-, and I lie son predeceased her without having made a will 
but after attaining the age of twenty-one. then on the death intestate 
of the widow who became the sole heir of the son her heirs and not 
the heirs of the testator are entitled to the property.

[Cusarl: v. Hot Id, 24 W.R. 301 : Itc Hranton, 20 O.L.R. 042. re
ferred to.]

Motion by the executors of tin* will of Thomas Crowe, de
ceased. for an order, under Con. Rule 938, determining questions 
as to the construction of the will.

T. A. O’Rourke, for the executors.
A. Abbott, for the heirs at law and next of kin of Thomas 

Crowe, the testator.
I). ('. Ross, for the heirs and next of kin of his widow.
Sutherland, J. :—The will of Thomas Crowe is dated the 9th 

Deeemher. 1*76. lie died on the 6th February, 1*77; and letters 
probate of his will issued on the 12th March. 1*77.

At the testator’s death, lie left him surviving his widow and 
one child only, viz., a son, also named Thomas, then aged about 
seven years. The latter died on the 27th July, 1903, unmar
ried and intestate. The widow did not re marry, and died in
testate on the 18th October, 1911. At her death, there were liv
ing one brother of the testator, George Crowe, and two sisters, 
viz., Edna A root t and Sarah Ray. Two other brothers had 
previously died, leaving children who were all of age. Another 
sister of the testator, Anna Sanson, is also dead, leaving child
ren, all of whom are of age. Anna Sanson is a witness to the 
testator’s will; and. in any event, she and those who might take 
an interest through her would probably, under the Wills Act, 
he cut out.

The widow, at her death, left her surviving one brother and 
three sisters all of age; also three half-sisters and three nephews, 
the children of a deceased brother, Charles.

The important portions of the will are as follows :—
That the rest of property interest of mortgages ami money invested 

together with the enjoyment of my homestead and all the furniture 
therein I leave to my dear wife in sole use for her support and for 
the support and education of my son Thomas my only child to have 
and to hold the ust* and enjoyment of the same for the term of her 
natural life, sa re and ext'ept that if my tcidoio should ever be 
married again that the use and enjoyment of all my property afore•
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mentioned shall thon be given to my son Thomas aforementioned to 
have and to hold absolutely and for ever on the day that he shall 
lie of the full age of twenty-one years. 1 further will ami direet that 
nil or any moneys that may lie invested at the time of my decease 
shall be then invested hv my exeeutors ami the interest thereof ap
plied as above to the sole use and enjoyment of my widow so long 
ns she shall remain such ami that she shall also bear the expense 
of keeping my house or any other property governed by these pre
sents in proper repair. I further will and devise that in case my son 
Thomas should die a minor then my property ns l>efore mentioned 
shall on the decease of mv wife or if she shall be married again be 
divided into three e«|ual parts and lie given one part each to my 
brother George and my sisters Anna ami Kdna or their heirs. Pro
vided always that all mv plate shall be included in the portion to be 
given to my brother George l»eing desirous that it should always re
main if possible in the possession of a male heir of the name of Crowe.

Executors were named in the will, and it is at their instance 
that this application is made. They suggest that there has been 
an intestacy, and ask the opinion of the Court as to the proper 
construction of the will.

The heirs of the testator as at the date of the death of the 
widow contend that they should take the property as on an 
intestacy at that time. The heirs of the widow also contend 
that there was an intestacy, hut that it must be dealt with as at 
the time of the testator's death, in consequence of which the son 
Thomas, who was then the testator’s heir, was entitled to the fee 
in remainder after the life interest of the widow. On his death 
during her lifetime, his mother became his heir, and her heirs are 
now entitled.

I think this latter view is the correct one. The widow was to 
have the income and enjoyment of the property for the term of 
her natural life, unless she re-married, “for her support and for 
the support and education’* of tin* son Thomas. There was a 
further provision that if she re-married then the use and enjoy
ment of the property should he given to the son to In* held " abso
lutely and for ever” on the day that he should Ik* of the full age 
of twenty-one years. She did not re-marry, and there is no direet 
provision in the will devising the property to him at her ' ath. 
There is a provision that if he should die a minor then at her 
death or re-marriage the property should be otherwise disposed 
of.

There will he a declaration that, apart from tin» provision in 
the will for the life estate of the widow, there was an intestacy 
One has then to apply the rule that the “heirs and next of kin 
are to he ascertained as at the death of the ancestor,” a rule 
which has ion to “realty, personalty, and to a mixed
fund ’ See Cusack v. Hood, 24 W R. 391. The testator’s heir 
at his death was his son Thomas; and. lie having diet! unmarried 
ami intestate during the lifetime of his mother, she became his
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heir. On her death, intestate, lier heirs became and are entitled 
to the property in question.

It was also argued on behalf of her heirs that there was a 
residuary devise by implication to the son. There is perhaps 
much to be said in favour of this view. See lie llranton, 20 
O.L.R. 642. The result would in the end be the same.

The cost of all parties to the " ion will he paid out of 
the fund, those of the executors as between solicitor and client.

Order accordingly.

THE KING v. LAWLESS
Ontario High Court. Middleton, ./., in Chambern. Febniarg 14, 1914.

1. I.NTOXH ATIXii I.1QVOB8 1$ Ml—35)— l M.AWFVL HALES—KvIUENCK ONLY 
OF rVRCIIAHK AXll RK IMIIVIISKMKXT.

A summary conviction for wiling intoxicating liquor without a 
liwn-e will !.«• quashed for want ot jurisdiction in the magistrate, if 
the only evidence before him was that the defend mt |»ur<'hawd the 
liquor for the use of himself anti others upon n hunting expedition 
ami received front the treasurer of the common fund re-imburwment 
only for the purchase made by the defendant at the treasurer1* re
quest, and where there is nothing to diwredit the evidence so given.

(S«. also. H. v. Iloiraith, 33 V.C.Q.Î1. 5.17: It. v. Coulmtn, 27 O.R. 
59; It. v. Hrngan (No. 1). tl Can. Cr. Cas. 54 I

Motion by the defendant to quash a conviction made against 
him by a magistrate for selling intoxicating liquor without a 
license.

The conviction was quashed.
J. Ilaverson, K.C., for the defendant.
J. It. Cartwright. K.C., for the Crown.

Middleton, J. :—I have read the evidence. The transaction 
seems simple, and there is nothing to discredit the evidence 
given.

A voluntary association, the Turtle Lake Hunt Club, con
templated a trip to the woods. Manning and Lawless were mem
bers of the association. Manning arranged with Lawless to pur
chase the whisky deemed necessary for this outing, ami Law
less sent to Peterborough and bought the whisky there. lie con
templated delivery to Manning, but it was taken, while in transit, 
by the police.

The conviction is based on the theory that is untrue,
and that Lawless sold to Manning, instead of merely acting as 
purchasing agent for the club.

The only thing looking that way is the receipt—“Received 
from Sid '* ing $18.75 for three cases rye whisky.” This 
receipt is colourless. It is consistent with a sale; it is also con
sistent with the statement of Manning that he took it as a
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voucher. The whisky at Peterborough cost $18.73, and Lawless 
paid the livery-man who went for it $1.30, so that he was out 
of pocket. It is said that this would be taken into account 
when the expense of the trip came to be adjusted.

1 do not think there was any evidence to warrant a convic
tion ; and 1 hava in mind the fact that all evidence upon an in
quiry of this kind must be regarded with suspicion, and that the 
magistrate is the one to judge, and that this jurisdiction is not 
appellate, and that 1 must find that there was no evidence upon 
which a conviction can be based.

1 quash tlie conviction, with costs against the informant, and 
with a protection order so far as the magistrate is concerned.

In this view of the case, 1 have not to consider the difficult 
question raised by Mr. Haverson, whether an executory contract 
—so long as it remains executory—is within the Liquor License 
Act.

( 'oh vie t ion qHash < <J.

MARIE MEIVRE. Administratrix of Joseph Percher, deceased i plaintiff, 
respondent - v. M. B. STEINE (defendant, appellant i

Son I, a I v hr ira n Supreme I'ourt, Wrtmorc, Xtnclamls, Jvhnntone, amt
La mont, JJ. April 4, 1912.

1. Contracts (# I I) 4—03)—Variation of offer—Reference to later
y COTATION AN “PRACTICALLY A CONFIRMATION OF FORMER 1'RlCE.

Where the owner telegraphed to a real estate agent who was not 
only seeking to procure a purchaser for him but who was also acting 
as agent of a proposed purchaser for the purpose of completing the 
deal, that he would "accept $2,400. $400 cash, purchaser paying 
costs, commission." and then wrote hint referring to his previously 
quoted price a- $16, per acre (which in fact amounted to less than 
$2.400) saving that his telegram is “practically a confirmation of" 
the price previously quoted of $1.» per acre, the word "practicalIV* 
in such ease means no more than "very nearly" and the letter does not 
constitute a renewed oiler to take $15 per acre.

Appeal by the defendant from the judgment at the trial 
of an action for the specific performance of an alleged 
agreement of sale of the south-east quarter of section 7, town
ship 4.1. range 24, west of the 3rd meridian. The defence was 
a denial of the alleged agreement.

The appeal was allowed and the action dismissed.
The trial Judge found that the letters of June 23, 190!) 

and June 29, 1909, between the defendant M. B. Steine and 
A.B. Dirks, a real estate agent at Rost hern, constituted a con
tract. The letters were as follows :—

Montreal, June 23rd, 1909
A. H. Dirks, Esq.,

Rosthern, Sask.
Dear Sir,—I have your favour enclosing cheque for $100 which 1 

herewith return to you. You have evidently read my telegram 
wrong, you wired me on June 12th, "Sold your land at Rosthern
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$15 per acre, $400 cash, nix equal annual payments 8 per cent, pri
vilege to pay all second year, subject to 50 ets. per acre cash com
mission, wire acceptance." When your wire reached Montreal,the writer 
was out of town but answered on the 15th, reading: "Will accept 
$‘2.400. $400 cash, purchaser paying costs commission." The last 
price that 1 gave you on the land was given you in my letter from 
Vancouver, which was $15 net. and my telegram is practically a con
tinuation of that price, this is the lowest ligure that 1 will sell the 
land at just now. If this is satisfactory to your client I would want 
to receive an answer of his acceptance by return mail. This price is 
subject to change without notice.

Yours very truly,
M. It Steine.

SASK.

II. V. .1.
11*12

Statement.

Rost hern. Sunk., dune 20th. limp.
Mr. M. It. Steine,

Ht» Urey Nun Street,
Montreal, Canada.

Dear Sir,—He 8.E. 7-43-2-West 3rd. Your letter of the 23rd 
reached me yesterday, and I note what you say. I am quite sure 
that 1 interpreted your telegram right, that you would allow me 
50 cts. an acre commission out of $15 |nt acre if 1 got that much 
more cash, but to get the matter to a close, we are willing to close 
out the deal at $15 |»cr acre net to you, with a cash payment of $550 
—balance in six equal annual payments. I got my client to pay $15 per 
acre, which means 50 cents an acre commission for me. Now there 
is a second man in the deal that takes half the commission which will 
only leave a small amount for me. I think it is only fair of you 
to make the commission $lou in this case, as I am getting you more 
cash than you asked, and have had so much trouble and correspondence 
in this matter for over two years now, looked after the hay part for 
you and never got anything for it. and got you such a high ••ate of 
interest on this deal, I think it is only fair to ask that you make the 
commission $100 as I have to give half of it to another man. I am 
preparing contracts and as soon as they are signed by the purchaser 1 
will send them to you for signature so that you can sign and re
turn one copy together with draft attached. 1 tlnd that there are 
one year’s taxes in arrears which I will pay and deduct from the cash 
payment together with my commission. Enclosed please tlnd my 
cheque for $100 as earnest money that the deal is closed as stated in 
this letter. I will ascertain the amount that is still coming to you 
less commission and taxes and will send contracts to you for 
signature together with a statement and you can make draft ac
cordingly. 1 trust that this will lie satisfactory.

1 am, yours truly,
A. B. Dicks.

r. E. Macke mil, for appellant.
Messrs. II. Y. MacDonald and ,/. D. Drown, for respondent. 
The judgment of the Court was delivered by Nevvlands, 

J.:—To come to the conclusion that these letters constituted a 
contract, the learned trial Judge must have found that Dirks 
was the agent of the purchasers. As a matter of fact he was
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to a certain extent acting for both parties. He was the agent 
of the defendant for the purpose of procuring a purchaser, and 
the agent of the plaintiff to complete the contract.

The price put upon this land in the letter of June 23rd is 
$2,400. The price which the vendor is to receive by the letter 
of June 29th is $15 per acre. Now, as there are only 153.42 
acres in this quarter section, a fact known to both Dirks and 
Steine, this price amounts to only $2,301.30, and is not, there
fore, an acceptance of the offer to sell for $2,400. The learned 
trial Judge evidently construed the letter of June 23rd, where 
the defendant said, “The last price that I gave you on the land 
was given you in my letter from Vancouver, which was $15 
net, and my telegram is practically a confirmation of that price : 
this is the lowest figure I will sell the land at just now,” to 
mean that the offer of $2,400 was the same as an offer of $15 
per acre. But the defendant does not say that. He does not 
say the offers are actually the same, but practically the same, 
meaning almost or very nearly the same price. Now, the letter 
of June 23rd, mentioning one price, and that of June 29th 
another, the latter letter cannot lx? considered an acceptance of 
the first, but rather a new proposal which must be accepted by 
the defendant before a contract can be arrived at. From this 
time on the parties got no nearer together. When a price was 
finally agreed on. viz., $2,375, the defendant's terms as to the 
payment down were not complied with, nor could they come to 
an agreement as to the subsequent payments.

Taking all the correspondence together, I am of opinion 
that the parties never at any time got together so that there 
was a binding contract between them.

The defendant’s counterclaim for mesne profits was aban
doned on the argument.

Action dismissed.

VALADE v. LEROUX.

Quebec King's Hatch, Anhainbeauli, Trenholntc, iMvergnc, Cross, ami 
1U i m. JJ. Itank 30, 131*.

Al l ! XI. I $ V! II—2H7) — iRHNll I.XHITIKH AH TO .NOTICE OK IXSCBIHIOX—
Waive»—C.P. (Que.) 1213.

Although nrticlv 1213 C.I*. (Que.) provides that, after the in 
script ion of ap|M*nl to the King'* Bench, notice thereof must lie served 
on the attorney for the opposite party, an objection to an appeal 
duly inscribed on the ground of want of notice is waived if the name 
objection might have boon taken at the filing and allowance of «ecu: 
ity on the appeal and the party now objecting was there represented 
and did not. object.

|H>ns* v. Haricot, 11 Que. 1\R. 124. distinguished.1 

Tins is a motion by respondent to quash the present appeal.
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G. St. Pierre, for petitioner. QUE.
A. Berthiaumc, contra. jT-^
The opinion of the Court was delivered by 19,2
Abcîiambeault, C.J. On January 13th. 1912, appellant Valade 

served on respondent’s attorneys an inscription in appeal and Lkhoux.
a notice that he would furnish the security required by law on ----
January 16th. The inscription in appeal was tiled on January Ar,h,“£tult- 
16th, the day on which security was given and no notice thereof 
has since been given to respondent.

The latter now invokes such want of notice of inscription 
as justifying his motion to quash. Respondent relies on art.
1213 C.P., which says that the appeal is moved by means of an 
inscription filed in the prothonotary*s office and that notice 
thereof must be served on the other party or his attorney.

This Court has already decided, and more than once, that 
the inscription in appeal must be tiled in the prothonotary’s 
office before service of the notice of appeal and of security on 
the other side : Evans v. Erancis (1896), 5 Que. Q.B. 417 : Inkiel 
v. Lafonst (1897), 7 Que. Q.B. 454 ; Garon v. Socl (1898), 2 
Que. I\R. 26.

But in all these eases respondent had availed himself of ap
pellant’s irregular procedure to object to the security and had 
therefore not acquiesced in the moving in appeal. And it was 
precisely on account of this non-acquiescence that the Court 
decided to quash the appeal.

In 1909, we decided the question in a ease of Gross v. Pact- 
cot, 11 Que. P.R. 124. and one of our considérants is based pre
cisely on this fact, that respondent objected to the security be
ing received and therefore did not acquiesce in the appeal.

In the present case it is established by the affidavit of Mr.
Albert Berthiaumc, the attorney who represented appellant 
when the security was furnished, that Mr. St. Pierre, one of 
respondent’s attorneys, was then and there present represent
ing respondent and did not object to the putting in of security. 
Respondent, therefore, acquiesced in the appeal and cannot 
now complain of the irregularity he alleges. The motion is dis
missed, with costs.

Motion to quash dismissed.
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WOLFSON v. OLDFIELD.
Manitoba Court of Appeal, Hoir ell. I/., Richardn, Perdue, and Cameron,

JJ.A. March 4, 1912.
Am-:ai, ( 8 V11 L :t—491)—Fixihxhh ok tici.xi. .It ik;k—Kbaud—Juikimkxt

OOMI’LIKII WITH.
When* the purchaser ami the real estate agent by whom the sale 

transaction was put through were joined as defendants in an action 
hv the vendor to set aside the sale and a judgment was given setting 
aside the sale with costs against both defendants, and the defendant 
purchaser recoil vexed in pursuance of the judgment and paid the costs, 
an ap|ieal on the part of the agent will not lie sustained where the 
real subject of the litigation is at an end by tbe compliance of the 
cn-defemlant with the decree and no substantial variance is asked, ex
cept as to the einiHidnanls of the written opinion as to fraud which 
were not embodied in the formal decree.

| Widfson v. Oldfield, |H W.L.R. 450. a (Tinned on appeal.]

An appeal from the judgment of Robson, J., Wolfson v. 
Old fit hi. 71 W.L.R. 450, by the defendant firm. Oldfield, Kirby 
and Gardner.

The appeal was dismissed.
Missrs. C. P. Wilson, K.C., and ,/. It. Coyne, for appellants. 
Messrs. II. Phillipps and II. If. Whilla, for respondent.
Perdue, J.A.:—This action was brought against Oldfield, 

Kirby and Gardner, who are a firm of real estate agents, and 
the Real Estate Investment Company, to set aside a sale by 
the f to the company made through tin* intervention of
the first named defendants. The facts of the ease are fully set 
out in the judgment appealed from. The substance of the plain
tiff’s contention was that Oldfield, Kirby and Gardner were his 
agents and employed by him to find a purchaser of the land in 
question at the best price available; that the plaintiff relied 
upon them to act in his best interests; that they, concealing 
from him the fact that they were acting for the purchaser and 
in the purchaser’s interests, induced him to make the sale.

The learned trial Judge, Robson, J., found in favour of 
the plaintiff. The sale was set aside and the Real Estate Com
pany was ordered to transfer the land to the plaintiff upon the 
latter repaying the purchase-money received by him. Doth 
Oldfield. Kirby & Gardner and the Real Estate Company appeal
ed from this Before the hearing in this Court
the Company abandoned its appeal and complied with the terms 
of the judgment. The Company transferred the land to the 
plaintiff and paid his costs as ordered, and he refunded the pur
chase money. The company was not represented on the argu
ment of this appeal, or made a party to the appeal.

The matter now comes before the Court of Appeal in this 
anomalous position; the subject of the litigation is at an end 
and all parties submit to the terms of the judgment, yet Old
field, Kirby and Gardner object that the trial Judge, in his 
reasons for judgment, or in the process of arriving at his con-

A.B
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elusion, found that the action of Mr. Gardner was a fraud upon 
the plaintiff, and they desire to appeal against this finding.

The appellants object to no portion of the judgment as 
drawn up and entered. The judgment, as entered, only atVccts 
them in that they and the company are ordered to pay the 
plaintiff's costs, and these costs have already hern paid by the 
company. All things ordered by the judgment to lie done, 
have been done and no party to the suit desires to disturb this 
state of things.

Affidavit evidence was offered on this appeal to shew that 
there was no intentional fraud committed and that Mr. Gard
ner intended to disclose to the plaintiff that he was acting for 
the purchaser, but, through an error in his office1, a message 
he directed to be sent was not sent in the form he intended. 
It is not necessary to consider whether the affidavit evidence is 
material, or whether, if it had been received by the trial .Judge, 
it would have affected his judgment in any important respect. 
If the evidence is not material it need not be considered further. 
If it is material and. as the appealing defendants contend, 
rebuts the alleged fraudulent intent, then the trial .Judge's 
whole conclusion as to the plaintiff's right to recover would 
have to be considered on this appeal, a course which could not 
be taken in the absence of the Real Estate Company, and, in 
view of the fact that the company has accepted and complied 
with the trial Judge’s finding, so that the principals to the 
litigation, the vendor and the purchaser, are now concluded by 
the judgment.

There is no mention of fraud in the judgment as drawn up 
and entered. The finding of fraud could only be reviewed by 
this Court on an appeal from the whole judgment, and then only 
as an essential element fourni by the Judge in arriving at his 
conclusion. Where the real litigants have accepted that con
clusion and arc now bound by it, a consideration by this Court 
of the finding of fraud would In* purely academic.

Oldfield, lxirby and Gardner’s counsel contends that they 
were not proper partit» to the suit. This exception, even if 
well taken, can have no effect upon the linding complained of. 
If they had not been made parties, the trial Judge might, in 
their absence, have made that finding if it was warranted by 
the evidence. In that case they, not being parties to tin- suit, 
would have had no status to bring an appeal.

1 think the appeal must be dismissed.

Cameron, J.A.:—This action was brought by the plaintiff 
to set aside the conveyance by him to the defendant, the Real 
Estate Investment Company, of certain lands sold the company 
by the defendants Oldfield, Kirby and Gardner, his agents. 
Relief was asked on various grounds; but the learned trial
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MAN. Judge based his judgment in favour of the plaintiff on the single 
A ground that the defendants Oldfield, Kirby and Gardner did 

]«)]-> not, at the time of effecting the sale, disclose to the plaintiff
---- that they were simultaneously acting for and advising the

Wolfson company in the purchase and held that this was fraud on the 
Oldfield, plaintiff. Formal judgment was accordingly entered ordering

---- that upon payment by the plaintiff of the purchase-money re-
cmneron. j.a. cejvei| j,y ),jm? f|int the sale of the lands in question he rescinded, 

that the company thereupon convey the lands to the plaintiff 
and account for any interim rents and profits, and that the com
pany and Oldfield, Kirby and Gardner pay the costs of the 
action.

From this judgment the company appealed, asking to have 
the judgment set aside or varied and a judgment entered dis
missing the plaintiff’s action with costs. Oldfield. Kirby and 
Gardner, also appealed asking for the same relief or for a new 
trial. When the appeal came before us it was stated by coun
sel for the plaintiff that the terms of the judgment had been 
complied with, that the company had re-conveyed the lands in 
question to the plaintiff, who had been paid his costs : and that 
he was no further interested in the matter. He, therefore, took 
no part in the argument. We have thus been without the ad
vantage of having the evidence analyzed and discussed and 
the points of law brought before us examined from the plain
tiff’s standpoint.

Counsel for Oldfield. Kirby and Gardner, therefore, restrict
ed their , making it in fact an application to the Court
to revise the written reasons for judgment of the trial Judge. 
He urged that upon the evidence at the trial and upon the 
further evidence submitted on the hearing of the appeal it 
appears that the defendant Gardner intended and attempted to 
disclose to the plaintiff his relation to the Investment Company. 
In this he relied more particularly upon a letter from the de
fendants Oldfield. Kirby and Gardner to the plaintiff’s solici
tors, which was in evidence, and also upon the wording of the 
cable message sent by Oldfield. Kirby and Gardner to the plain
tiff on January 23. 3911, as originally drafted. lie ^rther 
pointed out that there was no allegation in the stat< it of 
claim that the non-disclosure complained of was with adu
lent intent, and insisted that such must be not only alleged, but 
proved to hold these individual defendants liable. In other 
words these defendants to lie held liable must be brought within 
the rule laid down in Derry v. Peek, 14 A.C. 337, at p. 338.

All these and other arguments were strongly urged upon us, 
and these individual defendants are certainly entitled to have 
them taken into consideration. Hut we are not asked to set 
aside or modify the judgment or semi back the case for a new 
trial. We are really asked to write opinions or criticisms point-

8
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ing out that the reasons assigned by the trial Judge for his 
judgment or the reasons by which he arrived at his conclusions 
are insufficient and erroneous and this after the judgment has 
been accepted and acted upon by the purchasers. It is not an 
appeal at all, but an application of the kind I have stated, viz.: 
to revise the written reasons for judgment of the trial Judge, 
a proceeding for which no precedent has been cited.

1 have read the judgment in this matter prepared by Mr. 
Justice Perdue and agree with him that the motion must be re
fused.

Howell, and Richards, J.A., concurred.

Appeal dismissed.

THE KING v. MURRAY.

Ontario Iliyli Court. Motion hi fore Middleton, Jin Chamber*.
February 10, 1912.

1. Depositions ($ 1—2)—Fobeiux commission—Vkiminal case—vk. Code 
(lVUti), sec. 710.

The same particularity is not required us to the proof to lie adduced 
on an application for a foreign commission in a criminal case under 
Cr. Code (1900), see. 710, which authorizes the making of the order in 
aid of a preliminary enquiry to take the deposition of a wit lies out 
of Canada xvho is “stated to 1h*" aide to gixe material information 
relating to the offence as xxould lie required upon an application under 
I ode. sec. 997, to take evidence for use at the trial, in which case it 
must lie “made to appear" that the evidence of the absent witness is 
material.

Application by the Crown, under section 71b of the Criminal 
Code, for the issue of a commission to take evidence in Great 
Britain.

IV. O. Thurston. K.C., for the Crown.
(i ray son Smith, for the accused.
Middleton, J.:—The accused is charged with an offence 

which is triable under Part XV. of the Criminal Code, relating 
to summary convictions. The issue of the commission is resisted 
upon the ground that, upon the material, the evidence to be 
given by the proposed witness is not sufficiently disclosed, nor 
is it made to appear that the evidence is sufficiently material, to 
warrant the granting of the commission. The case of Regina v. 
Verrai, 16 P.R. 444, is relied upon in support of this objection.

The application, in that case, was under section 683 of the 
Code of 1892, corresponding with section 997 of the present Code. 
That section relates to the taking of evidence where the accused 
is charged with an indictable offence, and differs materially from 
the section under which the present application is made.

8—2 D.L.R.
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Under the section in question, a commission is to issue to 
take the evidence of any person who is “stated to be able to give 
material information.” Under the section considered by Mr. 
Justice MacMahon in the Verrai raw, a commission is to issue 
“whenever it is made to appear . . . that any person who
resides out of Canada is able to give material information.”

I quite agree with Mr. Justice MacMahon that, where the 
statute requires that “it shall be made to appear,” the discre
tion of tile Judge is to lie exercised upon evidence making it to 
appear to him that the witness is able to prove some fact which 
is material; but I think the rule is quite different when all that 
the statute requires is. that it shall be “stated" that the witness 
is able to give this material evidence.

Apart from this. 1 am satisfied that the witnesses in ques
tion are witnesses whom it is proper for the Crown to examine, 
and that from what is disclosed a case has been made out within 
section 007. had this application been made under that section.

I. therefore, make the order sought.
The statute does not warrant the imposition of any terms 

sm'h as suggested by Mr. Smith.
Order for commission.

HELLER v GRAND TRUNK R W CO.
Ontario Dirinional Court. Faleonhridfir, C.J.K.B., Britton ami 

Riddell, JJ. February 6, 1912.
1. Carriers ($ III V—139)—Carrying live stock—Liability to cam

TA K Kit.
Where the geiternl form of :i shipping contract has been approve* 1 

by the Hoard of Railway Commissioners of Canada ami it provide* for 
exemption of the railway from liability for personal injuries through 
negligence of the railway of a shipper of live stock under a ticket 
issued bv the railway at half fare, permitting him to ride on the train 
on which the live stock was being carried for the purpose of looking 
after the same while in transit, such exemption will apply not with 
standing that the shipper signed the contract without reading the same 
over or knowing its contents.

2. Carriers ($ II M 6—317)—Exemption from liability—Special con
tract—“Carriage or any TRArric”—Railway Act (Can.)

A contract exempting entirely a railway company from liability* 
in respect of the death or injury of a passenger who is the holder of 
a ticket issued by the railway company, which ticket was sold at a 
reduced rate good for passage on a train conveying life stock tielong 
ing to the passenger, does not destroy all the liability of the railway 
company in “respect of the carriage of any traffic’' and is therefore 
not a contravention of see. 340, sub-sec. 1 of the Railway Act (Can ). 
where the exemption contracted for is restricted to the transportation 
of the passenger and not to tin- transportation of the live stock.

| The Railway Act. R.N.C. 1906. ch. 37, secs. 2 (31) ami 340. con 
sidered.J

3. Carriers ($ IV E—361)—Railway Commission—Meaning of “im
pairing” as to liability—Railway Act, R.8.C. 1906. CH. 37
rev. 340.

The power of the Dominion Railway Commission under sec. 3»u of 
the Railway Act to sanction a form of shipping contract impairiiii.
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restricting or limiting the liability of the railway company, inclinlcs 
the power to sanction a contract w hereby the liability which wonhl 
otherwise arise wouhl lie entirely ilestroveil or abrogated. /Yr Kill 
.fell, J.

(The Railway Act, R.8.C. 1900, eh. 37, eee. 340, considereil.J

Appeal by the plaintiff’ from tin* judgment of Mviaick, C.J. 
Ex.D., 25 O.L.R. 117. dismissing the nvtion.

The appeal was dismissed.
IV. 8. Brewster, K.C., for the plaintiff. On the findings of 

the jury, judgment should have been entered for the plaintiff 
for $500 damages. The defendants had no power to enter into 
a contract exempting themselves from total liability, as was 
attempted to be done in this ease, and the contract, if entered 
into by the plaintiff*, was null and void. See the Railway Act, 
K.S.C. 1906, eh. 97, see. 284 (c), and sub-see. 7; Sutherland v. 
Grand Trunk K.IV. Co. (1909), IS O.L.R. 199; MaeMurehy and 
Denison’s Railway Law of Canada, 2nd ed„ pp. 473, 474. 475, 
and 476. The Railway Hoard has no power or authority to 
approve of a contract exempting the defendants from total liabil
ity where negligence is clearly established, as in this ease. The 
ease of Harris v. Perry d* Company, (1903). 2 K.B. 219, shews 
that, if the plaintiff here was a mere licensee and the defendants 
were negligent, they are liable. According to the findings of the 
jury, the learned trial Judge should have held that the plaintiff* 
had no opportunity of reading the contract and was not aware 
of its conditions.

/. F. 11 climat h, K.C., for the defendants. The plaintiff* must 
Ik* taken to have known all that was in the contract of carriage, 
and at any rate his signature was not obtained by fraud; Gold- 
stein v. Canadian Pacific K.IV. Co. (1911), 23 O.L.R. 536, K p. 
539, with the authorities there cited. The defendants had power 
to contract themselves out of all liability, with the sanction of 
the Hoard of Railway Commissioners, under see. 340. sub-secs. 2 
and 3, of the Railway Act, and the Hoard had full power to give 
such permission; Ricknell v. Grand Trunk P. IV. Co. (1899', 26 
A.R. 431. The word “impairing” in sec. 340 covers the case of 
total exemption from liability.

Brewster, in reply.
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Argument

Falconbridoe, C.J. :—I find myself constrained to hold that 
the judgment ought to be affirmed on the short ground that there 
is some liability left under the original contract, and it is de
stroyed only ns to the carriage of passengers. Ry sec. 2, sub-see. 
(31), of the Railway Act, “trafficM mentis the traffic of pas
sengers, goods and rolling stock.

I do not wish to lie understood as in other respects not agree
ing with the reasoning of the Chief Justice of the Exchequer 
Division.
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Then* is an interesting discussion of the meaning of the word 
“impair,” as used in the constitution of the United States, in 
Blair v. Williams (1823), 4 Littell (Ky.) 35, at p. 69.

Britton, J. :—I agree in the result.

February 6. Riddell, J. :—This is an appeal from the judg
ment of the Chief Justice of the Exchequer Division, whereby he 
dismissed the action. The facts are set out with sufficient elab
oration in the report of the case below, 25 O.L.R. 117.

1 am wholly in accord with the judgment, and think it cannot 
be set aside. Even were the conclusions of the learned trial 
Judge erroneous in respect of the meaning of the word “impair
ing” in the statute—and I am of opinion that they are not— 
the clause in the contract is not, in my view, such as that it 
destroys the “liability in respect of the carriage of any traffic.” 
“Traffic” means the traffic of passengers, goods and rolling stock, 
without discrimination : Railway Act, sec. 2 (31). Both the 
plaintiff and his horse were traffic and were carried under the 
one contract—the provision that the company should not be liable 
for injury to him is not a destruction of all liability under the 
contract of carriage, but a limitation of liability to the goods 
carried. This. I think, comes within see. 340 (2) of the Act.*

As to the ground upon which the trial Judge proceeded. I 
think a remark by my Lord during the argument illuminates the 
whole question. Counsel admitted, in answer to the Chief Jus 
tice, that a destruction of the liability was an “impairing” of it 
(of course the converse is not universally true, the sentence is 
not convertible, an impairment is not necessarily a destruction). 
But the “impairing” is a genus, including destruction as a 
species—the word “impairing” is a generic term including 
“destruction.” And there is nothing which indicates that “im
pairing” is used in the statute in a more narrow sense.

I agree also in the reasoning of the learned trial Judge.
The appeal should be dismissed with costs.

Appeal dismissed with costs.

•Section 340 of the Railway Act. R.8.C. 1000. ch. 37. in ns follows :—
340. No contract, condition, by-law, regulation, declaration or notice 

made or given by the company, impairing, restricting or limiting its lia
bility in respect of the carriage of any traffic, shall, except ns hereinafter 
provided, relieve the company from such liability, unless such class of con 
tract, condition, by law, regulation, declaration or notice shall have been 
first authorized or approved by order or regulation of the Board.

2. The Board may, in any case, or by regulation, determine the extent 
to which the liability of the company may be so impaired, restricted or 
limited.

3. The Board may by regulation prescribe the terms and conditions 
under which any traffic may be carried by the company.
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McCUTCHEON LUMBER CO., Limited v. MINITONAS. MAN.

Manitoba King'» Bench, V muter gant J. April 8, 19112. r. R.
1. Taxes ($111 E—142)—Recovery i«y distraint. 1912

The word “taxes" in section 129 of the Municipal Assessment Act. *
R.8.M. 1902, eh. 117. giving a municipality the right to a distress of April 8. 
the goods and chattels of one neglecting “to pay his taxes," includes 
taxes on personal projierty as well as those on real estate.

2. Taxes ($111 K—142)—Distraint fob arrears hypothecated.
A loan made under by-laws passed for the purpose of enabling a

municipality to borrow money and providing that it may “hypothe 
cate" all arrears of taxes, does not pass all proprietary interest of 
the municipality to the lender so us to deprive it of its right to dis 
train for taxes in arrears.

3. Taxes ($ DI E—143)—Tax notice—Demand.
The necessity for any demand for arrears of taxes is met by follow 

ing the requirement of section 129 of the Manitoba Municipal Assess
ment Act, R.S.M., ch. 117, which provides that if a person neglects to 
pay his taxes for thirty days after the mailing to such person or his 
agent of the notice required by section 123 of such Act, the munici
pality shall have a right to a distress and sale of his good*.

4. Taxes—($111 B 1—119)—Notice of assessment and taxation—
Sufficiency.

The omission of the word “limited" from the name of a company 
to whom a tax notice is mailed will not invalidate the notice where the 
notice conformed to the rolls in that respect and the officers of the 
company knew that the company was meant to be designated and they 
acted on that assumption.

This action arose out of a distress of the plaintiffs’ chattels 
by the municipality of Minitonas for alleged arrears of taxes, 
in the course of which distress proceedings the municipality was 
restrained from selling by injunction issued in this suit.

The plaintiffs claimed that the seizure was illegal and wrong
ful, chiefly because the statutory provisions in regard to assess
ment and the requirements in distress proceedings generally were 
not complied with, and they prayed for a declaration that there 
were no taxes in arrears for which distress could lie made, for 
an injunction and for damages and costs.

The defence of the municipality was to the effect that at 
the time of seizure there were taxes due by the plaintiffs for the 
years 1905, 1900, 1907 and 1908, and that the provisions of the 
Assessment Act were observed in assessing ami levying the said 
taxes as well as in making the said distress.

The defence of Campbell, who was alleged to have taken 
part in the distress proceedings, was that he so acted as agent 
for the municipality, and was not a proper party to the action. 

The action was dismissed and the injunction dissolved.
Messrs. J. R. Coyne and A. C. Campbell. for plaintiffs.
Messrs. C. P. Wilson. K.C.. and W. C. Hamilton, for de

fendants.

Prknderqast, J. :—The question of onus having arisen at 
the opening of the trial, I decided that it rested on the de
fendants.
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The only evidence tvudvi'ed by the defendants was that of 
the secretary-treasurer of the municipality. The plaintiffs pro
duced no witness.

1 will first deal with that of the plaintiffs’ objections which 
is of widest scope, and that is, that distress cannot be levied for 
taxes due on personal property. Of course, as remarked by 
Strong, J., in O’Brien Cogswell 1870 . 17 Can. S.C.B. 120 it 
p. 424, it is well settled that enactments imposing and regulating 
the enforcement of taxes for general and municipal purposes 
should be construed strictly, and that in all cases of ambiguity 
that construction should be adopted which is most favourable to 
'lie subject. But 1 see no ambiguity in section 120 of the Muni
cipal Assessment Act which provides for this matter. Plain
tiffs’ counsel would have the word “taxes” in the first line of 
the section read as “real property taxes”; but there is no ground 
to warrant this construction, the less so as the word “taxes” as 
used throughout the Act is made clearly to apply to rates on 
both real and personal property. To adopt the view urged would 
lead to this strange, if not anomalous, distinction: that goods 
could be sold for taxes due on real property, but not for taxes 
«lue on the goods themselves, and there would be, moreover, no 
method in the latter case whereby payment could be enforced 
except by action. I am of opinion that in the words of the sec
tion. distress is in order “in case a person neglects to pay his 
taxes" and not only in case a person neglects to pay his real 
property taxes.

It is also contended for the plaintiffs that the municipality 
had no property in the taxes in question by reason of by-laws 
110 and 93, and that it consequently had no right to distrain for 
the same. These by-laws were passed for the purpose of enabling 
the municipality to borrow money on its promissory note from 
the Bank of Toronto, and contain provisions, the effect of which, 
in my opinion, is simply that all arrears of taxes are made secur
ity for repayment. The by-laws use the word “hypothecate.” 
which suggests a lien only and not a transfer or assignment 
under which all proprietary interest would pass at once from 
the municipality to the bank. In fact, a straight and complete 
assignment would have defeated its object at li*ast in part, as the 
municipality could not then, as urged bv the plaintiffs them
selves. have been able to levy the taxes compulsorily.

There are also a great many objections to the effect that the 
statutory requirements were not complied with in the matter of 
assessment revision, levying of taxes, etc. Some of the irregu
larities shewn are of the gravest nature indeed.

I believe, however, that these are sufficiently answered by Id 
Edxv. VII. (Man.) eh. 38. being “An Act respecting the Muni
cipality of Minitonas.” by section 1 of which, notwithstanding 
any defect or irregularity, the assessments, by-laws, levies and
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taxes of the municipality fur the years 1901 to 1909 are declared 
to have been uud tu be sufficient, valid, effectual and binding as 
if all proceedings had been fully and completely carried out 
according to all the provisions of the Municipal Act and the 
Assessment Act. Thu section also sets forth that “tile validity 
and legality of the said assessments uud by-laws, levies and taxes 
shall not be questioned in any action, suit or proceeding in any 
Court on account of any defect,” etc. The object of the Act 
is declaratory as to the taxes for the years named, and, being Minovnas. 
declaratory, the rule is that it should be construed retrospectively. ,.re|i~t , 
Maxwell on Statutes, p. 333; Attorney-Utuerai v. Hertford, 3 
Ex. ti7U. As to this statute not being pleaded in defence, it is 
a public Act.

I he grave nature of the irregularities and the extent to which 
tlie statutory provisions were disregarded, were strongly urged.
In fact, I am free to say that the municipality was in that posi
tion where it could probably not enforce payment of any portion 
of the taxw for some of the years mentioned. Hut 1 think that 
it may fairly be assumed that it was just such an unfortunate 
state of affairs that moved the Legislature, in order that the 
more astute or unwilling ratepayers, who had the benefit of 
municipal exjienditures as well as the others, should not escape 
their fair share of taxation.

With respect to the objections to the seizure. I think it was 
sufficient to follow the requirements of section 129, ami that was 
Kulwtantially complied with. This section seems to contemplate 
that the necessity for any demand is met by mailing the state
ment and demand mentioned in section 123. That the notice 
was addressed to “The McCuteheon Lumber Company,” omit
ting to add the word “Limited.” is a very technical objection.
It is enough to say. I think, that the notice conforms in this 
respect with the rolls, that the plaintiffs knew that they were 
the parties meant to Is* designated by that name and that they 
acted on that assumption. As to the requirements with respect • 
to posting up under section 131. the municipality xvas still in 
time, when the interim injunction issued, to supplement any 
omission in this respect.

I should add that the plaintiffs have not even attempted to 
shew any unfairness or discrimination against them, either in 
valuation or otherwise.

The action will lie dismissed and the injunction dissolved, 
with costs to the defendants.
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TORONTO AND NIAGARA POWER CO. v. TOWN OF NORTH 
TORONTO.

Ontario Court of Appeal, Moss, CJ.O., Oarrow, Maclaren, Meredith, ami 
Magee, JJ.A. February 1, 1912.

1. Statutes i§ 111—132)—Special Act reeehrixu to prior general Act
—A M END M E X T—l'o X 8THU CTlO X.

Where a general clause of another statute is by the incorporating 
Act made applicable to a corporation, and its undertakings by a 
reference which does not specify an amendment already made to -inch 
general clause, such amendment is to lie read as forming part of 
the company's Act of incorporation and will control the powers 
granted to the company.

[The Interpretation Act. R.S.V. 1900, ch. 1, sec. 20 (6) con
strued.]

2. Statutes (9 I Ci 2—80)—Special legislation—Public service cor
poratiox—User or highway—Control ry general statute.

A clause in a general Act making it a condition precedent to the 
erection of electric light jioIvh and wires, in a municipality, that the 
consent of the municipal council shall lie first obtained and that the 
whole work incident to the erection of the jades shall lie under the 
sujiervision of an appointee of the council, is not inconsistent with 
nor sujicrseded bv special provisions contained in the Act of incor
poration of an electric light comjiany conferring ujion it the power 
to erect jioles in a street, and to ojierate the business of the com
pany and making the comjiany resjionsible for damages caused in 
carrying on or maintaining their works.

3. Highways (§ II It—17)—Electric light company—Right to erect
POLES ON STREET.

Powers conferred by a special Act of Parliament incorporating an 
electric light and jiower company whose jtowers include the erection 
of jioles and the doing of all things necessary for the transmission of 
light, heat, and power, jirovided that the same is done so as not to 
“incommode" the public use of streets are not in conflict with the 
provisions of an amended section of a general Act, which is made nji- 
plicahle to the corjioration by its Act of incorporation, and which 
makes it a condition precedent to the erection ot jioles that the con
sent of the municijial council shall lie first obtained.

Appeal by the defendants from the judgment of Boyd, C., 
24 O.L.R. f>37, deciding that tin* plaintiffs had, under the pow
ers given them by their Act of incorporation, the right to go 
upon the highway of defendants for the purposes of their un
dertaking without the permission of the municipal corporation 
having control of such highway.

The appeal was allowed.

Messrs. G. H. Watson, K.C., and T. A. Gibson, for the defend
ants. The Act of incorporation of the plaintiffs, being ch. 107 of 
2 Edw. VII. (D.), does not empower the plaintiffs to enter upon 
any public highway, and thereupon construct, erect, and main
tain their poles and transmission lines on or across such high
way. The Act does not give power to the plaintiffs, without 
the leave or license of the defendants, to take possession of a 
street or highway for the purposes of their business. There is 
an absence of authority or right on the part of the plaintiffs to 
do the things mentioned, without the express consent of the
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municipal council, and the direction and approval of such person 
as it appoints, and under its direction. These conditions are 
not inconsistent with the plaintiffs’ incorporating Act. We 
refer to the following Dominion statutes in support of these con
tentions : 51 Viet. eh. 29, sec. 123, repealed hv sec. 0 of 03 & 
04 Viet. ch. 23, and a new section substituted therefor; 51 Viet, 
ch. 29, sec. 90, amended by 02 & 03 Viet. ch. 37, sec. 1; 2 Edw. 
Nil. rh. 107, 21.

1). 1. McCarthy, K.C., for the plaintiffs. The only point in 
issue between the parties at the present time is, whether the 
plaintiffs require the leave or license of the defendants before 
proceeding with their proposed work. On this point the plain
tiffs contend that the wording of secs. 12 and 13 of their incor
porating Act, 2 Edw. VII. ch. 107, give them the right to do the 
work contemplated, without the leave or license of the defendants: 
Toronto Corporation v. Bell Telephone Co. of Canada, [1905] 
A.C. 52. The amendment made to sec. 90 of the Railway Act 
of 1888 was repealed in 1903 with the rest of the Act.

Watson, in reply.
February 1, 1912. Moss, C.J.O.:—Appeal by the defen

dants from a judgment of the Chancellor of Ontario after trial 
without a jury.

The plaintiffs, an incorporated company, with power to pro
duce, sell, and distribute electric and other power and energy, 
and for those purposes to construct, maintain, and operate lines 
of wire, poles, tunnels, conduits, and other works, and to erect 
poles, construct trenches and conduits, and do all other things 
necessary for the transmission of power, heat, or light, as fully 
and effectually as the circumstances require, brought this action 
against the Municipal Corporation of North Toronto for an 
injunction to restrain that l>ody from interfering with or pre
venting the plaintiffs in the erection of poles ami lines of wire 
in and along Eglington avenue, a highway within the corporation 
limits, or in the alternative—by amendment asked for at the 
trial—for a declaration that they were entitled to erect their 
poles and wires for the transmission of electricity upon and 
along the public streets of the municipality, without the leave 
or license of the defendants.

The learned Chancellor awarded the plaintiffs the latter 
relief, subject to certain conditions as to depositing plans and 
Inxiks of reference, and obtaining the approval of the engineer 
of the Dominion Board of Railway Commissioners thereto.

The plaintiffs were incorporated by Act of the Dominion 
Parliament, 2 Edw. NIL ch. 107, which was assented to on the 
15th May, 1902. Section 21 of the Act declares that sec. 90— 
together with certain other sections—of the Railway Act, shall 
apply to the plaintiffs and their undertakings, in so far as the 
said sections are not inconsistent with the special Act.
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The Railway Act in force at that time was the Act 51 Viet, 
eh. 29, which was assented to on the 22nd May, 1888. But, 
between that date and the date of the Act incorporating the plain
tiffs, a number of amendments to the earlier Act had been made, 
and, among others, sec. 90 was amended by adding thereto a 
new sub-section.

This enactment is contained in the first section of the Act 
02 A' 03 Viet. ch. 37, which was assented to on the 11th August, 
1899. When, therefore, in 1902, sec. 90 of the Railway Act 
was incorporated into the plaintiffs’ incorporating Act, the sub
section added by 02 <fc 03 Viet. ch. 37 formed part of the 
enactments which were made to apply to the plaintiffs and their 
undertakings, in so fur as they were not inconsistent with the 
incorporating Act.

At the trial, the existence of this sub-section appears to have 
been overlooked, and the learned Chancellor’s attention was not 
directed to it. We are, therefore, without the benefit of his 
view as to its bearing upon the rights asserted by the plaintiffs.

Its language appears to render it applicable in many respects 
to the case in hand. To begin with, it specifies and deals with 
the case of companies empowered by Parliament to construct 
and maintain lines for the conveyance of light, heat, power, or 
electricity, that is to say, some of the very objects for which the 
plaintiffs were incorporated. And, with regard to that sub
ject, it enacts that “when any company has power by any Act 
of the Parliament of Canada to construct and maintain lines 

for the conveyance of light, heat, power or electricity, 
such company may, with the consent of the municipal council 
or other authority having jurisdiction over any highway, square 
or other public place, enter thereon for the purpose of exercising 
the said power, and, as often as the company thinks proper, 
may break up and open any highway, square, or other public 
place, subject, however, to the following provisions.” One of 
these provisions (/.) is as follows:

The opening up of any street, square, or other public place for the 
erection of poles, or for carrying wires under ground, shall lie sub
ject to the direction and approval of such person as the municipal 
council appoints, and shall be done in such manner as the said council 
directs; the council may also designate the places where such poles 
shall lie erected ; and such street, square, or other public place shall, 
without any unnecessary delay, lie restored, as far as possible, to its 
former condition, by and at the expense of the company.
These provisions were carried into the Railway Act, 1903, 

and are now to he found, in a somewhat modified form, in see. 
217 of the Railway Act, R.S.C. 1906, ch. 37.

If these enactments, in so far as they require that a com
pany with the powers possessed by the plaintiffs must proceed 
with the consent of the municipal council, and subject to the
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direction and approval of such person as it appoints and under 
its direction, are not inconsistent with the plaintiffs' incorporating 
Act, they are applicable to the plaintiffs and their undertaking; 
and, if so, the plaintiffs are left without support for the present 
action.

The plaintiffs rest the right asserted in the action upon 
secs. 12 and 13 of the incorporating Act.

Is there anything in them reasonably inconsistent with sec. 
00 of the Railway Act, as it stood when it was imported into the 
plaintiffs* A< t "

In other words, can it be fairly said that, having regard to 
the objects for which the plaintiffs were incorporated, the charac
ter of the work necessary to be done in order to carry these 
objects into effect, and the public ownership and user of much 
of the property upon, along, and over which the plaintiffs' powers 
were to be exercised, there is any substantial contradiction be
tween the provisions of secs. 12 and 13 of the incorporating Act 
and sec. 90 of the Railway Act?

Sections 12 and 13 confer powers that are requisite and 
necessary as of course, in order to enable the plaintiffs to 
prosecute the enterprise for which they were incorporated.

They are empowered by sec. 12 to acquire, construct, main
tain, and operate works for production, and works for the con
duct and supply, of electricity and other power, and by means 
thereof produce and transmit and furnish it to, or receive it from, 
others, as well as to perform other acts. And sec. 13 says that 
they may erect poles, construct trenches or conduits, and do 
all other things necessary for the transmission of power, heat, 
or light, as fully and effectually as the circumstances of the 
case may require, provided the same are so constructed as not 
to incommode the public use of streets, highways, or public places, 
or to impede the access to any house or other building erected 
in the vicinity thereof, or to interrupt the navigation of any 
waters, but they shall be responsible for all damage which they 
cause in carrying out or maintaining any of these» works.

These provisions do not expressly negative the property 
rights of municipalities or individuals; and the stipulation as 
to payment of damages found in each of these two sections does 
not necessarily exhaust the conditions to which the plaintiffs 
could reasonably be required to conform.

The enactments of the sub-section added to sec. 90 of the 
Railway Act arc not in conflict with what is enacted in secs. 
12 and 13 of the incorporating Act. They follow naturally as 
directions incident to the exercise of the powers given to the 
plaintiffs in order to the carrying out of their enterprise. Even 
before the date of the plaintiffs' Act, the trend of legislation 
had set in the direction of municipal control over the exercise 
of powers upon streets and highways by incorporated companies;
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and that circumstance may account for the importation of sec. 
90 into the incorporating Act. In any case, the question is one 
of construction of the Act as a whole; and the provisions are 
to be read together, if they may be so read without leading to 
an unreasonable or absurd result.

Reading them together, the meaning to be gathered seems 
to be, that secs. 12 and 13 confer powers to be exercised in con
formity with the directions of sec. 90 of the Railway Act, in 
so far as they relate to the construction and maintenance of 
lines for the conveyance of light, heat, power, and electricity 
upon or along highways, squares, or other public places.

That being the case, the plaintiffs’ ease fails, and the action 
should have been dismissed.

It follows that the appeal must lie allowed and the action 
dismissed; but, under all the circumstances, there should be 
no costs to either party.

G arrow, J.A.:—I agree.

Maclaren, J.A.:—The plaintiffs, professing to act under the 
powers conferred upon them by the Dominion statute of 1902 
incorporating them, being 2 Edw. VII. ch. 107, were proceeding 
with the erection of poles for the purpose of stringing electric 
transmission wires along Eglington avenue, in the town of North 
Toronto. They were stopped by the municipal authorities and 
their workmen arrested. They assert that the town authorities 
have nothing to say in the matter ami no right to interfere with 
them, and bring the present action for an injunction restraining 
the town corporation from interfering, and for a declaration that 
they have the right to erect their poles and string their wires on 
the streets of the town, without asking leave so to do.

The works authorized by the company’s Act of incorpora
tion are declared to be for the general advantage of Canada. 

By see It
The company may acquire, construct, maintain and operate works 

for the production, sale and distribution of electricity and power, 
for any purpose for which such electricity or power can be used, and 
may construct, maintain and operate lines of wire, poles, tunnels, con
duits and other works in the manner and to the extent required for tIn
corporate purposes of the company, and may conduct, store, sell and 
supply electricity and other power ,and may with such lines of 
wire, poles, conduits, motors or other conductors or devices, conduct, 
convey, furnish or receive such electricity to or from any person, at 
any place, through, over, along or across any public highway, bridges, 
viaducts, railways, watercourses, etc.

13. The company may erect poles, construct trenches or conduits 
and do all other things necessary for the transmission of power, heat 
or light as fully and effectually as the circumstances of the case may 
require, provided the same are so constructed as not to incommode 
the public use of streets, highways or public places or to impede the
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access to any house or other building erected in the vicinity thereof, 
<>r to interrupt the navigation of any waters, but the company shall 
lie responsible for all damage which it causes in carrying out or 
maintaining any of its said works.

The case was tried by the Chancellor, who held that under 
the sections of their charter above quoted and the authority of 
Toronto Corporation v. Bell Telephone Co., [1005] A.C. 52, the 
company had the right to erect their poles and string their wires 
along Eglington avenue, without asking the leave of the town; 
but held that, before doing so, they should deposit a plan and 
book of reference as required by the Railway Act; and, inas
much as the evidence shewed danger to the other wires on the 
streets of the town, the company should obtain the approval of 
their plan by the engineer of the Dominion Railway Hoard. 
We were informed by counsel for the company that they had 
deposited their plan and would obtain the consent of the Rail
way Hoard engineer, although they did not admit that the Hoard 
had any jurisdiction in the matter.

In my opinion, the company misconceived their rights, and 
I consider that the question at issue is governed by sec. 247 
of the Dominion Railway Act, R.8.C. 1000, eh. 37, which does 
not appear to have been cited to the learned Chancellor. This 
section provides that “when any company is empowered by 
special Act of the Parliament of Canada to construct, operate 
and maintain lines for the conveyance of light, heat
power or electricity, the company may, with the consent of the 
municipal council or other authority having jurisdiction over 
any highway, square, or other public place, enter thereon for 
the purpose of exercising the said powers subject,
however, to the following provisions: . ..(e) The opening
up of any street, square, or other public place for the erection of 
poles, or for the carrying of wires under ground, shall be subject 
to the supervision of such person as the municipal council may 
appoint,” etc. Sub-section 5 provides that, if the company can
not obtain such consent, it may apply to the Railway Hoard, 
to which it shall submit a plan of the highway, square, or other 
public place, shewing the proposed location of such lines, wires, 
and poles. By sub-sec. 6, the Hoard may grant the application 
in whole or in part, and may make such changes or impose such 
terms as it deems expedient.

Section 21 of the company's charter provides that sec. 00 
and some other sections of the Railway Act of 1888 shall apply 
to the company and their undertakings, except in so far as the 
said sections are inconsistent with the provisions of the charter. 
This would include the amendment to sec. 00 passed in 1800, 
02 A 03 Viet. ch. 37, which provided that when any company 
was given power to construct and maintain lines for the convey
ance of light, heat, power or electricity, the company might,
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with the consent of the municipal authority having jurisdiction 
over any highway, square, or other public place, enter thereon 
for the purpose of exercising the said power.

This amendment was referred to and relied upon by the 
defendants’ counsel before us, and he informed us that it had 
not been cited to the learned Chancellor. The plaintiffs’ coun
sel’s reply to this argument was, that this amendment to sec. 
90 was repealed in 1903, with the rest of the Railway Act of 1888, 
and was no longer law.

If the defendants had to rely upon this section, it would be 
necessary to inquire what effect the repeal of 1903 had, and 
whether the provisions of the amendment of 1899 were inconsistent 
with the powers conferred on the plaintiffs by their charter, and 
particularly by secs. 12 and 13, specially relied upon by their 
counsel.

But, in my opinion, it is not necessary for us to look at or 
rely upon the amendment of 1899. The Interpretation Act, 
R.S.C. 1906, ch. 1, sec. 20 (5), provides that “whenever any 
Act or amendment is repealed, and other provisions arc sub
stituted by way of amendment, revision or consolidation . . 
any reference in any unrepealed Act, or in any rule, order or 
regulation made thereunder to such repealed Act or enactment, 
shall, as regards any subsequent transaction, matter or thing, 
be held and construed to be a reference to the provisions of the 
substituted Act or enactment relating to the same subject-matter 
as such repealed Act or enactment.”

This precisely meets the present case. When the Railway 
Act of 1888 was repealed on its revision and consolidation in 
1903, the second part of sec. 90 of the Act of 1888 was amended, 
and became sec. 195 of the Railway Act, 1903; and on the general 
revision of the statutes in 1906, this sec. 195 became sec. 247 
of the Railway Act, R.S.C. ch. 37, quoted above; so that the 
company’s charter of 1902 must now be read as if this sec. 247 
had originally been embodied in and had formed a part of the 
company’s Act of incorporation.

A reference to sec. 247 shews that it applies to any company 
empowered by special Act of Parliament to construct, operate, 
and maintain lines for the conveyance of light, heat, power, or 
electricity, and is not limited, like the amendment of 1899, to 
companies incorporated after a day named.

The company had, therefore, in my opinion, no right to pro
ceed to erect their poles on Eglington avenue, as they claimed 
they had the right to do, without the consent of the Municipal 
Council of North Toronto, and are subject to the supervision of 
such person as the said council may appoint; and, if the council 
refuse such consent, the company should apply to the Railway 
Board, submitting a plan of the streets, squares, or other public
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places on which they wish to exercise their powers, and the pro
posed location of such lines, wires, and poles.

The appeal should he allowed, and the plaintiffs’ action dis
missed, but without costs.

Meredith, J.A.:—Under the plaintiffs' Act of incorporation, 
2 Edw. VII. ch. 107—assented to on the 15th May, 1902—sec. 
90 of the Railway Act—with other sections of that enactment— 
was made applicable to the plaintiffs and to their undertaking, 
in so far as it was not inconsistent with the provisions of the 
Act of incorporation; and that section of the Railway Act as 
it was when the plaintiffs were incorporated—02 & 03 Viet. ch. 
37, sec. 1, assented to on the 11th August, 1899—and as it still 
is, required, and requires, the consent of the municipal council, 
or other authority, having jurisdiction over the highway, before 
such work as that in question could or can be done lawfully, 
as well as that the opening up of the highway should be subject 
to the direction and approval of such person as the municipal 
council should appoint, and should be done in such manner as 
such council should direct; which council might also “desig
nate” where the poles should be erected.

These things are not inconsistent with the provisions of the 
Act of incorporation; and were quite in accord with the trend 
of legislation at that time, in that respect; a trend which, to say 
the least of it, has not since weakened.

The power of the plaintiffs in respect of the matters here 
in question, conferred by the Act of incorporation, apart from 
that part of the Railway Act engrafted upon it, are by no means 
as plainly expressed as they might be, but the Act certainly does 
not, in so many words, provide for the carrying of the plaintiffs’ 
wires along the highway, as they please, against the will of the 
municipality; and, reading sec. 90, of the Railway Act, into the 
Act of incorporation, as if it had there been set out in full, one 
can have no reasonable doubt that the right and power of the 
municipality, set out in it, were intended to be applicable to 
the plaintiffs’ undertaking; and, that being so, this appeal must 
be allowed, and the action dismissed, because the acts of the 
plaintiffs, complained of in this action, were done in disregard of 
such right and power; but, as, for some unaccountable reason, 
the provisions of sec. 90 of the Railway Act, as they were at the 
time of the passing of the Act of incorporation, anti since have 
been, were not brought to the attention of the Court below, 
I would make no order as to costs either here or there.
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Magee, J.A.:—The powers of conducting its lines and erect
ing poles along the streets of a municipality given in 1902 to 
the plaintiff company by their special Act of incorporation, 
2 Edw. VII. ch. 107, in secs. 12 and 13, were practically the same 
as those conferred upon electric telegraph companies by the 
general Act relating to them, R.S.C. 1886, ch. 132, and upon 
various telephone companies.
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In 1899, it had become frequent that railway companies 
would apply for and be granted in their special Acts of incor
poration power to generate and dispose of electricity for light, 
heat, and power, and to construct telegraph and telephone lines 
for public messages. In the session of 1899 alone, such powers 
were given to various railway companies—see, among others. 
62 & 63 Viet. chs. 50, 66, 70, 72, 77, 85, and 87. There were 
no sections of the general Railway Act specially applying to these 
powers, and in some of the special Acts the particular company 
was given the powers of the Electric Telegraph Companies Act 
—e.g., in 62 & 63 Viet. chs. 50 and 70.

So, in 1899, sec. 90 of the general Railway Act of 1888 was 
amended by 62 & 63 Viet. ch. 37, sec. 1, by adding a sub-section, 
2, which, however, was not to apply to companies incorporated 
before that year. That new sub-sec. 2 declared :—

When any company has power by any Act of the Parliament of 
Canada to construct and maintain lines of telegraph or telephone, 
or lines for the conveyance of light, heat and power or electricity, 
such company may with the consent of the municipal council or other 
authority having jurisdiction over any highway, square or other 
public place, enter thereon for the purpose of exercising the said 
power, and. as often as the company thinks proper, may break up 
and open any highway, square, or other public place, subject, how
ever, to the following provisions.

The provisions (a) to (k) which follow are all restrictions upon 
the company, and one of them (/) declares that “the opening up 
of any street ... for the erection of poles . . . shall be
subject to the direction and approval of such person as the muni
cipal council appoints, and shall be done in such manner as the 
council directs; the council may also designate the places where 
such poles shall be erected.”

That this amendment of sec. 90 was intended to embody 
the general policy to be adopted for the future with regard to 
all such railway companies, can, I think, hardly be doubted, 
expressly limited as it was to companies incorporated in that 
session or thereafter. And it could hardly be argued with success 
that those companies which in that session had inserted in their 
special Acts a reference to the Electric Telegraph Companies 
Act could thereby override the ne w amendment and dispense 
with the consent of the municipal council.

I have said that it was the policy for all such railway companies, 
for I think it was limited to them. Although it refers to “any 
company,” it was only an amendment of a section in the Rail
way Act of 1888, and in that Act “company” means “railway 
company.” This is the more obvious when we turn to the Rail
way Act of 1903, which consolidated the various statutes as to 
railways. There, in the corresponding section, 195, the words 
are, “the company,” which again means “railway company.” 
In the present Railway Act, R.8.C. 1906, ch. 37, sec. 247, the
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expression “any company” is again used, but the definition of 
“company” is the same; and in the following section, 248, 
special reference is made to other telephone companies and re
quiring municipal consent.

Then this company was incorporated in 1902, for equally 
dangerous if equally useful purposes, and Parliament declared 
that sec. 90 of the Railway Act and sixty-two other sections of 
that Act should apply to it, so far as not inconsistent with the 
special Act. As sec. 90 was only one of sixty-three sections thus 
incorporated with the latter Act, there cannot be said to be 
any implication that Parliament considered that particular sec
tion to be inconsistent with it. Section 90 wes the one of the 
sixty-three sections which specially related to the powers of a 
company as to the construction of its line—and the sub-section 
added in 1899 was specially applicable to such works as those 
of this company. As the company was not a railway company, 
it was necessary in the special Act to declare that, for its pur
poses, in those sixty-three sections of the Railway Act, the word 
“company” should be deemed to mean this company.

Considering the objects of the company, there was certainly 
no reason why they should, in relation to highways, be given 
greater powers than railway companies with similar subsidiary ob
jects. There was every reason why they should not. They stand 
practically in the same position as regards legislation as the com
panies I have referred to, which were given the powers of the 
Electric*Railway Act. ('an it then be said to be inconsistent 
with their power to construct their lines along the highways, 
that they should comply with sec. IK) and obtain the consent 
of the municipality? Section 12 of their special Act gives power 
to enter upon ami take private property; but it could hardly 
be considered that it would be inconsistent with that to require 
them to take the proper regular proceedings under the pro
visions of the Railway Act made applicable.

So, when they are given power to put up their lines and poles 
upon the highway, there seems no reason to consider that they 
should do so otherwise than as prescribed by the very section 
(90) which is made applicable to them, and which requires the 
municipality's consent and approval and directions; and I do 
not see any inconsistency in the two enactments, although one 
qualifies the other, esi>ecially as the special Act itself, in sec. 13, 
shews that the public use of the streets and the private access 
to property was not to be incommoded. The necessity for ap
proval of the authority which is the statutory guardian of such 
streets, and responsible for their repair, is quite consistent with 
the right to put the poles and wires along them.

It is noticeable that in this singular special Act, which 
places no restriction on the locality of the company's operations
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in Canada, and indicates locality only in its title, the objects of 
the company are nowhere stated, but only as its powers are in 
various sections declared. There is every reason to construe 
these sections, then, to be as much statements of the objects of 
the company, as specifications of the way in which those objects 
are to be carried out; and, therefore, still less “inconsistency” 
in holding the general policy of sec. 90 to be applicable.

1 am, therefore, of opinion that the consent of the munici
pality was necessary under the amendment of 1899, which was 
not brought to the attention of the learned Chancellor. This 
necessity has not been dispensed with by subsequent legislation.

In 1903, the Railway Act was recast and consolidated in 3 
Edw. VII. ch. 58, which came into force by Royal Proclama
tion. It repealed the Act of 1888 and the amending Act of
1899, but it does not seem to have changed the situation. In 
sec. 195, it re-enacted the provisions of the 1899 amendment 
to sec. 90. and this time without restricting it to companies 
incorporated in or after 1899, thus emphasising the general policy; 
but, in sec. 5, it declared that, unless otherwise expressly declared, 
“where the provisions of this Act and of any special Net . . 
relate to the same subject-matter, the provisions of the special 
Act shall be taken to override the provisions of this Act, in so 
far as is necessary to give effect to such special Act;” and that 
if in any special Act passed theretofore the application of any pro
vision of the Railway Act was excepted, extended, limited or quali
fied, the corresponding provision of this Act shall be taken to 
be excepted, extended, limited, or qualified in like manner. It may 
be questioned whether that section, 5, relates to any companies 
other than such as the Act has in view, that is, “railway” com
panies, and whether it would apply to companies for a different 
purpose, as to which Parliament had, for the sake of brevity, 
referred to the Railway Act. But, whether that be so or not, 
it is evident that the powers of this company were not curtailed 
thereby.

The same may lie said of the revised Act of 19(H), R.S.C.
1900, ch. 37, secs. 247, 3, and 4.

In all these Railway Acts of 1888, 1899, 1903, and 1900, the 
word “company” refers, as I have said, to a railway company 
(sec. 248 expressly refers to a telephone company). It is only 
by virtue of this company's special Act, sec. 21, that the word 
“company” in the specified sections can be taken to mean this 
company.

Then what was the effect of the repeal in 1903 of the Acts 
of 1888 and 1899? The Interpretation Act then in force, R.S.C. 
1880, ch. 1, sec. 7, in clause 51, enacted that, whenever any Act 
is repealed and other provisions are substituted by way of amend
ment, revision, or consolidation, any reference in any unrepealed 
Act to such repealed Act or enactment shall, as regards any sub-
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sequent transaction, matter, or thing, be held and construed to 
be a reference to the provisions of the substituted Act relating 
to the same subject-matter. The same provision is to be found 
in the present Interpretation Act, R.S.C. 1906, ch. 1, sec. 20 (Lj. 
Thus, this company’s special Act is to be read with sec. 247 of 
the present Railway Act, R.S.C. 1906, ch. 37, which governs, 
and is not, in my opinion inconsistent with it.

I would, therefore, agree in allowing the appeal.

Appeal allowed.

GILROY v. CONN

Ontario High Court, Middleton, J., in Chambers. February 19, 1912.

1. Garnishment (8 ICI—22)—Legacy — Share of residuary estate—
VN ASCKBTAIN ED AMOUNT.

The claim of a residuary legatee against the executors is not a 
debt “due or owing"’ from the executors attachable under Con. Rule 
911 (Ont. C.R. 1897).

[Decks v. Strutt, 5 T.R. 690; Jones v. Tanner, 7 R. & C. 542, ap-

2. Garnishment (8 III—08)—Dkiit owing ok accruing.
Before an order for payment can lie aade in garnishment proceed

ings under Ont. C.R. 911 and 915, the Court must find some definite 
sum either ns presently due. when it is to lie paid forthwith, or as 
a debt payable at a future date.

An appeal by the garnishees from an order of the Local 
Judge at Sarnia, dated the 5th December, 1911, by which, upon 
the return of a garnishee order nisi, he directed the garnishees 
to pay the judgment creditor “the debt due from them to the 
judgment debtor as soon as it becomes payable under and in 
pursuance of the last will and testament of Meredith Conn, 
deceased.’*

F. E. Ilodgins, K.C., for the garnishees.
W. D. McPherson, K.C., for the judgment creditor.
No one appeared for the judgment debtor.
Middleton, J. :—The alleged debt to the garnishees of the 

judgment debtor is his right, as one of the residuary legatees of 
the late Meredith Conn, to receive a share of the residue of the 
estate.

The estate is not yet wound up, and it is by no means certain 
that any sum will ever be payable to the judgment debtor. It is 
alleged that he was indebted to the deceased in a sum far ex
ceeding the amount of any possible share in the residue. The 
judgment debtor admits this indebtedness ; but the judgment 
creditor suggests that this admission is fraudulent and collusive 
and for the purpose of defeating his right, and that there was 
not in truth any indebtedness to the deceased.

It is not at all clear whether the Local Judge intended to pass
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ONT. upon this question. It may be that, by tin* order, he merely
II.C.J.

1912
intended to direct the payment by the garnishees to the judg
ment creditor of any balance which might ultimately he payable 
to the judgment debtor, as and when the same should be aseer-
tained and hecoiiu payable. But. however this may be, it is 
clear that the judgment creditor has entirely mistaken bis

Middleton, J.
remedy, ruder the rule as it now stands—Con. Rule Oil—the 
judgment creditor, by garnishee process, is c *d to reach “all
debts owin? or accruing” from the garnishee to his debtor.

The claim of a residuary legatee against the executors is not 
a debt—Ihrks V. Strutt, .*> T.R. 690; Jours v. Toutin'.1 It. & C. 
542 though, if the executor admits to the legatee that he holds 
any specific sum to the debtor’s use. or, as it is sometimes put, 
“assents to the legacy,” the legatee might recover upon the com
mon indebitatus count at law : To pit am v. Mom raft. 8 K. & It. 
972.

Reliance was placed upon the ease of McLean \. Brace, 14 
P.R. 190; but that ease was <le. ided under the Rules of 18^8, 
where, under Rule 925. the attaching creditor could by this 
process make exigible, not only debts, but “all claims . . .
arising out of trust or contract, where such claims and demands 
could he made available under equitable execution”—a provision 
long since omitted from the Rules.

The ease of Ilunsbcrrif v. Kratz, 5 O.L.R. 025, relied upon 
by the garnishees, is in accordance with this view, although it 
turned upon the provision of the Division Courts Act relating to 
the attachment of debts.

It is also to be pointed out that under the practice there is 
no authority for a vague and ~ ' order such as made in
this case. Before an order for payment can be made, the Court 
must find some sum either as presently due, when it is
to be paid forthwith, or as a debt payable at a future date : Con. 
Rule 915 then authorises an order for payment when the sum 
so ascertained becomes payable.

The appeal must be and the order vacated, with
costs to he paid by the judgment creditor to tin* garnishees, both 
here and below, upon taxation.

Apptal allowed.

ONT. Re PIPER.

II.C.J.
1012

Ontario ll'nih four I, Midtllrlon, ./. ( ntfirweil Ini tin■ Diri»ional Court). 
March 27. 1012. and l/ni/ 9. 1012.

1. Evidence (g II K—11—Win.—Intention- ok testator—Evidence or
May. 9. DRAFTSMAN.

On n motion to con*true a will the Court cannot look lieyoml I lie 
ilocumcnt itself ami mint reject tin* allidavit of the party who 
drew the will an to the testator’* intention.

[Rc Darin, 40 N.B.R. 23. followed. 1

4
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2. Wills (| III F—ll.’i)—I«lnkrai. hk^i kst—Lai'hlii i*ortio\—Reside ONT.
ARY DKVI8EK—PARTIAL INTESTACY. --------

On a motion to construe a will tin* Court cannot speculate on the II. •!. 
testator's intention, and no presumption arises that the testator in- 11M2
tended to dispose of his whole estate, therefore, where a portion of a -----
general liequest lapses, such lapsed share does not pass as residue Rk
but is undisposed of and must !*• distributed as ii|H»n an intestacy Piper. 
and the executors hold the same as trustees for the next of kin.

| Z/i rr Fraaer, | IWU | 1 Ch. 7 2(1 ; and It light v. Hart null, 23 Vh. 1).
218, specially referred to. |

An originating notice to determine questions upon the con
struction of the will of the late John Mill Piper, who died on the 
7th February, 1910.

/. /•’. Hellmuth, K.C., for David II. Piper.
IV. E. If a mi/, K.C., for Rebecca Piper, the widow person

ally, and also for the executors.
E. f. ('attanacli, for the Official (luardian.

Middleton, J. :—The will was made upon a printed form, 
admirable in itself, but which is filled up with so little skill that 
it gives rise to considerable difficulty.

After making provision for the payment of debts, the printed 
form provides, that all the testator’s real and personal estate 
is devised and bequeathed “in the manner following.” The 
conveyancer then inserted these words, “all to my wife Rebecca 
Piper excepting only $25,000 which I give as follows.” Then 
follow five specific pecuniary legacies, amounting in the whole to 
$20.000. leaving $.1,000 of the excepted $2.1.000 undealt with. 
Then follows another printed clause : “All the residue of my 
estate not hereinbefore disposed of I give devise and bequeath 
unto”—to which the conveyancer has added “my executrix and 
executor for the purposes of this my will.” The wife and 
another are then appointed executors. Indorsed upon the will 
is a codicil: “I direct the legacy of $.1,000 to my sister Mrs. 
E. Sutton to lie reduced to $2,500.” The effect of this is to in
crease the undisposed of amount from $.1,000 to $7,500.

The widow contends that the exception from the general de
vise to her of the $25,000 was for the purpose of providing for 
the spécifié legacies ; and, these legacies amounting to less than 
the sum named, that the difference passes to her.

The applicant, on the other hand, contends that the gift to 
the wife is of all the testator’s property except the sum of 
$2-1.000 ; and. the testator having failed to dispose of the whole 
of this $25.000, that there is an intestacy—or, more accurately, 
that it would fall into the residual bequest to the executrix and 
executor; and, it being plain that this was not intended as a gift 
of a beneficial interest, and no purpose being declared, the 
executors hold in trust for the next of kin.
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Middleton, J.

Before me the original will is produced, and the widow forti
fies her position by pointing out that in the original draft of the 
will there were five legacies of $5,000 each, that two of the lega
cies were changed from $5,000 to $2,500 by the testator, before 
the execution of the will, as he has initialled the change ; and 
that the inference ought to be that it was by an oversight only 
that the $25,000 was not changed to $20,000.

Upon the argument, an affidavit by the conveyancer was 
tendered for the purpose of shewing the intention of the testator.
I rejected this evidence, as I do not think I can look beyond the 
document itself. See Re Davis, 40 N.B.R. 23. Nor do I think it 
is open to me to speculate as to the testator’s intention. He may 
have intended to increase the benefit to the widow by reducing 
the amount of the legacies to be deducted, or it may well be that 
lie intended to make some other disposition. More probably he 
had no intention whatever. This view is emphasised by the fact 
that, when he made the codicil, he expressed no intention. In 
the absence of intention, there is. of course, intestacy. This is 
the result, as I understand the authorities, notwithstanding some 
vague expression in the earlier cases. See In re Edwards, [1906]
1 Ch. 570.

Assuming, in favour of the widow, that the devise to her 
can be treated as a residuary devise, I think that, upon the 
authorities, her contention fails.

The case of Blight v. Hartnell, 23 Ch.D. 218, is relied upon. 
There the testatrix gave to the defendant all her property, ex
cept a certain parcel, which she gave to other persons. This 
bequest failed, and it was held that it fell into the residue and 
belonged to the defendant ; the principle being that the residuary 
gift carried every lapsed legacy and every legacy which for any 
reason failed to take effect.

The distinction between that case and the present is well 
pointed out in In re Fraser, [1904] 1 Ch. 726. There the testator 
excepted from a general residuary gift real estate and chattels 
real, which he otherwise disposed of by his will. By his will he 
gave these chattels real to his brother. Ilis brother predeceased 
him. Several codicils were made to the will, one of which indi
cated a knowledge of the brother’s death ; but no disposition was 
made by any of the codicils of the excepted chattels real. It 
was held that it could not be taken that the testator had excepted 
these chattels real from the general bequest merely for the pur
pose of giving them to his brother, but that they were excepted 
for all purposes, and consequently there was an intestacy and 
they did not fall into the general bequest. There Stirling. L.J., 
after stating the principle established by Blight v. Hartnoll,

: Oh. I) l>1\ adds:—
If, however, the testator makes no disposition by will of the ex

cepted property, this reasoning does not apply, and the excepted
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property passes as on the intestacy . . . The result in the pre- ONT.
sent case is, that the testator has, on the face of the testamentary 
disposition existing at his death, exoepted the chattels real from ’ ' '
the general bequest, and has not really made any bequest of them. ___"
This decision is in accord with the earlier cases. In Green v. Ke

Pertwee, 5 Hare 249, Sir James Wigram had before him a will 1>IPEB‘
where the testator excepted from a general bequest £10,000, Middleton, j. 
which he divided into ten shares of £1,000 each. One of these 
shares lapsed. The Vice-Chancellor held that this lapsed share 
of £1,000 did not pass as residue to the nephews and nieces, but 
was undisposed of. The decision is based upon the construction 
of the words of gift :—

The question is, whether the word “residue,” as used in the second 
clause, must be understood to describe the general residue of the 
testator’s estate or only the excess of the estate over the sum of 
£10,000. The word “residue" in its large and general sense compre
hends whatever, in the events . hich happen, turns out to be undis
posed of; but, if it appears that the word “residue” is used in a 
more restricted sense, in that restricted sense the Court is bound to 
construe it.
Applying that reasoning here, the widow has a gift of all 

the property excepting $25,000. Her claim must fail, because 
nowhere has the testator given her any part of this $25,000.

The contention against the widow is made stronger when we 
find that, after this general gift, which I have so far assumed to 
be a residuary gift, there follows what is in terms a residuary 
gift to the executrix and executor, under which the $7,500 may 
well pass.

It was admitted before me in argument that the executrix 
and executor could not take beneficially, but would take as 
trustees for the next of kin. See Yeap Cheah Neo v. Ong Cheng 
Neo, L.R. 6 P.C. 381.

There will, therefore, be a declaration that the $7,500 is to be 
distributed as upon an intestacy. The costs of all parties should 
be paid out of this fund.

May 9, 1912. An appeal from the above judgment was dis
missed by the Divisional Court (Mulock, C.J.Ex.D., Clute, 
and Riddell, JJ.).

Declaration accordingly.
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ONT. HOOEY v. TRIPP.

DC Ontario Divisional Court. Ho nil, ('.. Latrhford, urn/ Middleton, ./•/.
UJI2 February 20, 1012.

“ ' 1. Deeds (§ IIC—:i:i|—“West half”—IjOT of irrecilak shape—Divi-
FHi. _n. SION.

Where a deed of convey a n<‘e is made of tlie “west half” of a lot on 
a registered plan without further description thereof ami the plan 
shews that the whole lot has a uniform width for a part only of its 
depth from the street on which it fronts and that the west boundary 
line of the lot is much longer then the vast boundary and that the 
northerly boundary thereof runs diagonally in a south-easterly direc
tion. the convoya net* of the “west, half” carries with it only one half 
of the superficial area of the whole lot; the rectangular area is to 
be first divided equally from a point in the centre of the frontage 
and the triangular portion in rear is to be divided by a straight 
line running diagonally from the termination of the division line of 
the rectangular portion so as to give an equal area thereof to each.

|Sl.ull v. Hlcnistrr, Id V.lt.X.S. 81, and Herrick v. Sixby, L.R. 
1 1\C. 430. applied.]

2. Deeds (8 IIC—33)—"West half” cf ax irrfovlar ixrr with a
DOl'IILK FROXTAliK—YauVDNKSN OR AMBIUVITY.

Where a lot of irregular shape has its principal frontage on the 
north side of a street, and a conveyance is made of the “west half" 
thereof without further description, the grantee is entitled to the west 
half of the frontage on that street upon which the lot fronts but not 
necessarily to one half of another frontage which it has upon another 
street shewn on the registered plan (in this case at the north-east
erly side of the lot).

An appeal by the defendant from the judgment of the County 
Court of the County of Hastings, in favour of the plaintiff, in 
an action for trespass to land. By the judgment, the plaintiff 
was awarded a mandatory injunction requiring the defendant to 
move the fence erected by her as the division line between her 
half-lot and the plaintiff’s, $25 damages, and the costs of the 
action.

The appeal was allowed, Middleton, J., dissenting.
E. G. Porter, K.C., for the defendant. T conveyance to 

the defendant entitled her to the west half lot 8 as laid out 
on Dundas street, according to Evans and l> iger’s plan of Tren
ton, and the eastern boundary of that half lot should be a line 
drawn from the centre of the Dundas street boundary of the 
lot at right angles therewith and parallel to the western boundary 
of the lot to the rear thereof. The learned trial Judge was in 
error in dividing the lot into equal halves according to the super
ficial feet in the whole of the lot: Smith v. Millions (1889), 16 
A.R. 140. The plan shews only the frontage.

W. C. Mikel, K.C., for the plaintiff. A “half” of a lot means, 
in a deed, a half in quantity; not a third, or any other part. 
Each party should have half the superficial area. See the Sur
veys Act, R.S.O. 1897, ch. 181, sec. 19, which was the Act in 
force then. To divide by frontage would not be fair. The 
authorities are clear as to what is the meaning of a half lot. See 
Scryver v. Young (1909), 14 Ü.W.H. 530; Cogan v. Cook (1875)f
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22 Minn. 137; Dart v. Barbour (1875), 32 Mich. 207; Au Gres 
Boom Co. v. Whitney (1872), 20 Mich. 42. The case of Smith 
v. Millions, 10 A.R. 140, relied on by the defendant, does not 
apply in the way that counsel would have it. There the line to 
he established was between two lots, while here the line in question 
is between two halves of the same lot.

Porter, in reply. The cases cited on behalf of the plaintiff, 
I submit, have no application, as in all of them the land was 
not sold according to plan. The plan here shews only the frontage 
measurement. The deed refers to the registered plan; and, 
therefore, the registered plan becomes part of the description.

ONT.

D. V.
1012

Ho IKY

Tripp

Argument

February 20. Boyd, C.:—The lot in question formed part 
of a triangular-shaped piece of land bounded on the south by 
the principal street of Trenton (Dundas, formerly Ferry street), 
by Division street, sloping west and north, and by a narrow 
and comparatively unimportant street, sloping east and north, 
and meeting Division street at the apex of the triangle. One 
row of lots faces south on Dundas street, a chain in width and 
about two chains deep, except two triangular lots at each end 
of this front row, and the lot in question, No. 8, which is not 
a parallelogram, but has a considerable slice taken off its north
east end by the diagonal trend of Ridgeway street. A diagram 
(Al) will best illustrate the peculiarities of the situation.

A!

Sheriff Proctor owned lot 8, and sold the west half of the lot 
to Tripp in 1000, and afterwards the east half to Hooey in 
1011. The whole dispute is as to the right line of division 
between these two half-lots.

Once there was a building facing on the street, but it has 
been burned down, and the whole lot is now vacant land.

The matt-rial words of description are “the west half of lot 8
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on the north side of Dundas street (formerly Ferry)—reserving 
the right to build upon all the remaining part of the lot . 
according to Evans and Bolger’s registered plan.”

The other is described as the east half of lot 8 on the north 
side of Dundas street according to the plan men
tioned.

A fence was put up by Tripp about the centre of the whole 
lot, running parallel with the side line to the west between 7 and 
8, which would give 402 feet of total area more to Tripp than 
to Hooey.

The County Court Judge has given effect to a line drawn 
by a surveyor for the plaintiff, running approximately north 
and south and parallel with the side line to the west of lot 8 
and at right angles with Dundas street, which gives an equal 
area to each half lot, but on the front gives 50 links to the 
plaintiff, and only 44 links to the defendant.

Both parties, I think, err in their claim: Tripp, because his 
line midway through the lot would not give equal superficial 
areas to each half; and the plaintiff’s (approved by the Judge), 
while it gives an equal area to each, is not a fair line of division, 
because it deprives the defendant of some seven feet of the front 
on Dundas street, which is the important boundary line, by its 
denomination in the deed, its position, and its value for the 
practical use of the property as a whole.

There is no reason in law or in fact why, in a lot shaped like 
this, with a bias or diagonal line on one side, the line of division 
to separate it into half lots should be run parallel to the side 
line, which is straight; it may be run partly straight and partly 
to accommodate itself to the bias or diagonal line formed by the 
street at the north-east side of lot 8.

As far as the side lines of lot 8, beginning from Dundas street, 
are parallel, I would run the dividing line between the two half 
lots parallel thereto, and bisecting lot 8 so far in equal parts; 
and then, when this dividing line has reached the point opposite 
where the diagonal side of lot 8 lying to the east begins, I would 
deflect the line of division for the two half lots by a right line 
trending west from the centre of the lot to the northern boundary 
so as to give an equal area of land in that part of the lot to each 
half owner (as partly marked in dotted lines on diagram).

This secures an equal division, both as to area, as to the 
main and controlling frontage, and as to comparative advan
tages—matters which one can regard, on the principle approved 
in Skull v. Glenister (1864), 16 C.B.N.S. 81, that the Court may 
consider al 1 material facts existing at the time of the transaction 
so as better to appreciate what was l>eing done. I think the 
equality which the two deeds contemplate is best preserved by 
giving, as far as possible, an equal division of the whole lot. 
That is to say, the width of the lot fronting on Dundas street
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is to be equally divided through the width of the whole lot, with 
the required result of giving each party an equal superficial 
area. The straight line parallel to both sides from the front 
on the south part of the lot, going about two-thirds of the whole 
length of the lot, and the deflected line starting where the parallel 
line of division ends, and going south for the other third part 
of the lot to the north, which has the diagonal slice taken off 
to the east, will also effect this equal division. This method 
of partition, by the employment of a middle line of division 
for two-thirds with a partial deflection for the other one-third 
length, is justified by the considerations taken into account by 
the Judges of the Privy Council in Herrick v. Sixby (1867), L.U.
1 P.C. 430, at p. 449.

The parcels to be ascertained are the east half and west half 
of lot 8, and these parcels must have an equal area; that is the 
prime requisite. Next is to be regarded equality in width in 
a lot situated as is this one. The equality contemplated by the 
deeds is best preserved by giving equality in these regards to 
the whole lot as far as possible. By the method now given, 
about two-thirds of the lot (being the southerly part fronting on 
Dundas street) will be divided with equal area and equal width 
to each party, and the remaining one-third to the north is divided 
into equal areas, but of unequal width. Both equalities cannot 
be obtained in the rear part; owing to the diagonal side of lot 8 
and to the prime requirement as to equal areas, the other, as 
to equal width, must give way. Herrick v. Sixby, L.R. 1 P.C. 
436, may be consulted as to the best way of grappling with diffi
culties caused by ambiguous boundaries of land.

The Ontario Surveys Act, H.S.O. 1897, eh. 181, does not 
apply to the manner of dividing a lot laid out on a private plan; 
and, if it did, it casts no light on the method of running a dividing 
line by which an aliquot part is to be ascertained.

Both parties claiming erroneously, I think this case should 
be without costs throughout, including the appeal to this Court.

Latciiford, J.:—I have not the slightest doubt that when 
the defendant’s husband obtained the conveyance of the 16th 
February, 1909, he intended to acquire the westerly thirty-three 
feet from front to rear of the lot in question, llis letter to Sheriff 
Proctor is not in evidence; but the Sheriff’s reply of the 9th 
February offers to sell “thirty-three feet off the west side of the 
lot” for $1,200. The letter proceeds: "The east line, I think, 
would be about one hundred and thirty feet—the west line about 
one hundred and fifty feet. The north line, you are aware, is 
on the bias. I would expect to leave an alley of about twelve 
feet on the cast side for public use and light for the building, 
which would practically have a thoroughfare on three streets. 
This lot is situate between the market, the Central Ontario 
Railway, and the post office, and (on) the main business thorough-

ONT.

D.C.
1912
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0NT fare. For the business you suggest there is no other place avail- 
D able in Trenton like it. You could have a first-class restaurant
1912 in the basement, with your shop above and alley in the rear.
---- I will be pleased to hear from you in regard to you entertaining

Hooky the idea.”
Tkiit From this it would appear that Tripp desired the property

i.nt«ï!f!mi. j. f°r business purposes, and that, as indicated by his commenda
tion, Proctor was desirous of making a sale. Tripp died in 1910; 
and the only evidence regarding the conveyance made one week 
after the Sheriff’s letter was written is but such as can properly 
be afforded by the conveyance itself. The Sheriff, who was 
examined at the trial, does not suggest that he sold to Tripp 
any projicrty but that mentioned in the letter. The price is 
different—SI, 100 instead of the SI,200 first asked. There is a 
significant reservation in the deed of a right to the grantor “to 
build on all'the remaining part” of the lot. This was unneces
sary as a matter of conveyancing. The deed was not, however, 
prepared by a solicitor, but, it would appear, by the Sheriff 
himself. The only possible, if not indeed the obvious, reason 
for the insertion of the reservation is, that the Sheriff felt that 
he might otherwise be bound by the offer in his letter to leave 
an alley along the east side of the property he had offered to 
sell to Tripp. The description in the letter was not followed in 
the deed, which purported to convey “the west half of lot number 
8 on the north side of Dundus (formerly Ferry) street in the 
town of Trenton,” as shewn on a certain plan, subject to the 
reservation mentioned.

The plaintiff, as a subsequent purchaser from Proctor of the 
east half of the same lot, had notice only of the conveyance to 
Tripp, and asserts that he is entitled to one-half in area of lot 
number 8. Owing to the shape of the lot—an irregular pentagon, 
—one-half its area, as divided in the judgment appealed from, 
would unequally divide the frontage, giving to the plaintiff thirty- 
six and a half feet (.50 chains) and to the defendant but twenty- 
nine and a half feet (.44 chains).

The learned trial Judge has based his decision on sec. 19 of 
the Surveys Act, R.S.O. 1897, eh. 181—now sec. 18 of 1 Geo. V. 
ch. 42. With deference, I think the Surveys Act has no applica
tion. Section 19, in the revision of 1897, is very wide in its 
language, but it must not be extended beyond the ambit of the 
Act. It is intimately and indeed expressly connected with secs. 
17 and 18. All three sections are in fact included in a single 
section—35—of the first consolidation of the Ordinances and 
Statutes respecting Surveys—(1849) 12 Viet. ch. 35—and have 
reference only to boundary lines of concessions, sections, etc., 
ami all side lines and limits of lots surveyed and all trees marked 
in lieu of posts and all posts and monuments marked, placed, 
or planted at the front or rear angles of any lots or parcels of land,
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under the authority of the executive for the time being. By 
sec. 18, in force when this transaction took place, “Every town- 
ship ... lot or parcel of land, shall embrace the whole 1912
width, contained between the front posts ... so marked, ----
placed or planted” under the authority of the Government.”
Section 19 has reference only to patents, grants, or instruments Twit
purporting to be for an aliquot part of any lot in any such town- ----
ship, city, town, etc., and does not apply to a lot in a subdivision 
of a part of a township, town, or parcel of land made at the 
instance of a private owner. The only reported case in which 
sec. 19 (then sec. 08 of the C.S.C. 1859) was considered is Iiabaun 
v. Lauson (1808), 27 U.C.K. 399. But there the subdivision of 
a lot. as shewn on the original survey of a township, was before 
the Court. Section 19 of the He vised Statute has not, 1 am 
satisfied, nor has sec. 18 of the revision of 1911, any application 
to such a plan as is referred to in the deed from Proctor to the 
plaintiff’s predecessor in title. The appeal has, in my opinion, 
to be considered without assistance from the Surveys Act.

The lot in question fronts on the main business street, and 
is in the principal business centre of the town of Trenton. In 
such locations in all our towns and cities, frontage is the most 
important factor of value. It may be that, according to the 
strict rules of evidence, a Judge is the only person presumed not 
to know a fact so notorious. However, in the exceptional circum
stances of this case, I should be prepared—were it necessary 
to go so far—to disregard such rules rather than sanction by 
following them an act of injustice, if not of dishonesty. But 
I am not driven to that extremity. That both Tripp and the 
plaintiff bought from Sheriff Proctor with reference to the front
age, may be inferred from the deed and plan. Dundas street, 
as shewn upon the plan, does not run east and west. Its bearing 
is N. 44 degrees 25 E. mag., or N.41 degrees 51 E. ast. To divide 
the lot into east and west halves of equal area by a line on the 
magnetic or astronomical meridian weuld be absurd. Yet only 
thus would one party have the east and the other the west half 
of the lot. One would have all the front, and the other hone 
of it—a manifestly absurd situation. It would, therefore, appear 
that all parties gave to the east and west halves a conventional, 
as distinguished from a literal, meaning. I think effect can be 
given to the descriptions so interpreted, and at the same time 
to the cases which decide that half a particular lot means half 
the area of that lot.

This doubly desirable result may be attained by dividing 
the front by a centre line extending at right angles to Dundas 
street for 1.30 chains (or the depth of the north-east side of the 
lot), and thence continued westerly in such a location as will 
divide the remainder of the lot into two other equal areas.

There should be judgment accordingly. Success, like the lot, 
being divided, there should be no costs of the appeal.
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Middleton, J. (dissenting):—The Surveys Act has no appli
cation to this case, nor, in in y opinion, docs it form any guide 
to the interpretation to lie placed upon the description in the 
deed.

All the cases cited and many others agree in hdlding that 
a conveyance of a particular aliquot portion of a lot is a con
veyance of an aliquot portion of the total area of the lot, quite 
irrespective of any question as to the value of the different parts 
of the lot. The purchaser of the west half of this lot acquired 
the west half of the total area. We must interpret the deed, 
which is quite free from any ambiguity, by the words used; and. 
in the absence of any claim for reformation, must avoid assuming 
any intention other than that expressed in the deed. If there 
has been any mistake, and the deed does not express the inten
tion of the parties, then, in a properly constituted action, it 
might be reformed; but, until reformed, we, as well as the 
parties, arc bound by its terms. I can imagine nothing more 
dangerous than to depart from the terms of a document in an 
attempt to give effect to what we imagine must have been the 
intention of the parties.

If the parties were tenants in common, and our task was 
to partition the lot, we would be bound to attempt to attain 
equality in value; but, where the parties have divided the land, 
not on the basis of equality in value, but of equality in area, 
and a price has been agreed upon for that which the purchaser 
receives, I can find no warrant for the introduction of the idea of 
equality in value.

The parties, no doubt, contemplated a division by a line 
parallel to the side lines of the lot and at right angles to the 
front, as the lot is said to be on the north side of Dundas street. 
To substitute for this a line neither party desires, and having 
in it an angle, it seems to me, cannot be justified as an admissible 
interpretation of the deed, no matter how satisfactory a par
tition it may be if we start with the assumption that the lot 
must be divided into halves having equal value and equal area.

I would, however, point out that, if the frontage on Ridgeway 
street has any value, there is no equality in the proposed par
tition.

The letter referred to by my brother Latchford is not, I 
venture to think, admissible in evidence; and I cannot see how 
anything that took place between the parties prior to the con
veyance of the west half can be used against the purchaser of 
the east half, who had no notice, and who has duly registered 
his deed.

We must assume that the parties knew what was being con
veyed, and fixed the price accordingly; if so, there is no hard
ship; if not, the remedy is not to be found by departing from 
the language used in the deed.
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I arrive at the same conclusion as the learned County Court 0KT-
Judge, but by another route; and would dismiss the appeal with d.C.
costs. 1912

Appeal allowed; Middleton, J., dissenting -----
Hooky

Annotation—Deeds (§ II D—371—Construction—Meaning of “half” of a 
lot.

In identifying a description of a parcel of land there is no reason in 
the nature of things why the individual parties to a transaction may not 
employ words in a particular sense, irrespective of the ordinary or popular 
sense. ... It can thus he. in theory, only a question of fact in each case, 
whether the parties were using a special mutual sense. But, in practice two 
rules intervene to obstruct the simple application of this principle. One is 
the rule against varying the terms of a contract by setting up other terms 
in competition with it. This rule makes it often difficult to accept the 
parties understanding as a source of interpreting the written words with
out virtually substituting extrinsic terms. The other is the supposed rule 
against disturbing a “plain meaning” by any other meaning, or (as 
sometimes phrased) against using extrinsic evidence unless the terms are 
ambiguous. But assuming these two rules to be not obstructive in a par
ticular case, the general principle has full sway. The application of the 
principle has long been seen in the interpretation of descriptions in deeds, 
because there is there always some concrete and local object fully known 
to the parties, but unknown to the Court, and in every such case it is 
obvious that “the words used must lie translated into things and facts”; 
the parties to the deed almost always use terms of description which are 
peculiar to themselves: Wigmore on Evidence (Can. edition), sec. 2465.

In Doe v. Burt (1787), 1 T.R. 701, 704, Buller, J„ says : “Where there 
is a conveyance in general terms of all that acre called Blackacre, every
thing which belongs to Blackacre passes with it. . . . But whether parcel or 
not of the thing demised is always matter of evidence.”

See Doe v. Pitt (1849), 1 All. N.B. 385, “all those certain pieces of 
marsh land.”

In Thompson v. Smith (1893), 96 Mich. 258, 267, in a mortgage of 
‘‘Block B,” other deeds were admitted in evidence to shew their usage as 
to the term “Block B.”

In Diggs v. Kuril (1896), 132 Mo. 250, “Lot No. 312,” no bound
aries named and no plot referred to, oral agreement as to boundaries was 
admitted.

The identity of the thing granted must, generally speaking, partake 
more or less of a latent ambiguity, explainable by testimony dehors the 
grant. It cannot tie that this enquiry is restricted to the single cast's of 
ambiguity occasioned by there appearing to be two persons bearing the 
name of the patentee : J nekton v. Goes (1816), 13 John. 518, 524.

“A location on application of the description of parcels must always 
bo made by evidence aliunde'’: Fish v. Hubbard (1839), 21 Wend. 651 ; 
Wigmore ou Evidence (Canadian cd.), sec. 2465.

“The moth n that a description is a complete enumeration is an instinc
tive fallacy which must be got rid of before interpretation can lie properly 
attempted”: Wigmore on Evidence (Canadian ed.), sec. 2476.

One of the ordinary rules of construction of deeds is that you are 
entitled to look at the circumstances existing at the date of the deed.

v.
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Annotation {rout hi tied) Deeds i 6 II D—371 Construction — Meaning of 
"half" of a lot.

Thone circuniHtancea will give very little help in the const ruction if the words 
of the deed are clear, but they will help very much if the words lire 
ambiguous: per Lord Ksher. M.R., in Roe v. Siddons, 22 IJ.B.D. 224, 60 
L.T. 34.1

Knch description of a single object must In* conceived of as a single 
itternnce, just as one cipher cable word may represent a message of forty 
words. We are doing it no violence by ignoring the non-essential terms; for 
neither the omission nor the insertion of non-essential terms alters its 
essence as a whole. By conceiving clearly the singleness of each descrip
tion as a symbol of a single object, we appreciate that the imperfections 
of either omission or insertion do not destroy its character as a single 
effort at the designation of a single object. And so we come to the maxim, 
F ulna demo list rat to non nneei.

The practical problem in a particular case, of course, is to ascertain 
which specific term is the essential one. But the important point of prin
ciple is that the process of ascertaining it. and then of ignoring the others 
in the application of the description, is entirely consistent with the gen
eral process of interpretation. Kver since the time of Bacon (to go no 
further back) this has been understood ami accepted.

In applying the principle there is no inherent difficulty. The process 
consists in looking at all the circumstances that can throw light on the 
sense of the words of description and their relative essentiality; and the 
terms thus found to lie the essential ones are applied, unless they are too 
uncertain ami therefore void: Wigmore on Kvideuce (Canadian ed.), sec. 
2176.

Lord Chief Justice Willes, in Smith v. Purl,hurst, 3 Atk. 135 at p. 136 
says: “Much a construction should be made of the words in a deed as is 
most agreeable to the intention of the grantor. The words are not the 
principal thing in a deed, but the intent and design of the grantor. We 
have no power indeed to alter the words or to insert words which are not 
in the deed, but we may and ought to construe the words in a manner the 
most agreeable to the meaning of the grantor. These maxims are founded 
upon the highest authority. Coke. I’lowdcn and Lord Chief Justice Hale; 
and the law commends the aslutia, the cunning of Judge* in construing 
words in such a manner as shall best answer the intent; the art of con 
struing words in such a manner as shall destroy the intent may shew the 
ingenuity of counsel, but is very ill liecoming a Judge.”

In expounding a grant according to the intent, it must be -lone accord
ing to the intent at the time of the grant: Alderman of Chesterfield’s Cost. 
Cro. Kliz. .35, in the light of surrounding circumstances: Semap go Mfff. Co. 
v. Chicago and H’.M.R. Co., 64 Mich. 114.

Words in grants should be construed according to a reasonable and 
easy sense, and not Ik* strained to things unlikely and unusual: London \. 
The Chapter of Southwell, Hob. 304; see also Gough v. Ifowardt, 3 Bulst.

Judges in their judgments have great regard to the generality of Un
cases and to the inconveniences which may ensue either way: Case of Alton 
Woods, 1 Coke 52.

Deeds must be construed to operate according to the intention of the 
parties if by law they may: Goodlittlc ami Edwards v. Hailey, Cowp. 0UO.
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Annotation ( continued ) —Deeds < § II D—37 ) —Construction — Meaning of 
"half” of a lot.

A Court of equity looks to the general intent of a deed, and will give 
it such a construction ns supports that general intent, although a particular 
expression in the deed may be inconsistent with it: Arundcll v. Arundtll, 
1 Myl. & K. 316.

Words of description are to be""construed according to the intention 
clearly manifested on the face of the deed, though contrary to their 
correct technical sense : Cholmondeley (Marquis) v. ('linton, 2 .la. k Walk. 
81, 22 R.R. 84.

The argument of inconvenience is a very strong argument where the 
construction is ambiguous, where it is fairly open to two constructions, but 
when the construction is clear beyond controversy, it is no answer to say 
that there arc some consequences which will cause inconvenience which were 
probably not contemplated by the framers: In re Alma Spinning Co., 50 
L.J.Ch. 167.

In Smith v. Millions, 16 A.R. 140, referred to in the argument of this 
case, the Court of Appeal decided that when a conveyance described the 
property by reference to a plan, the plan becomes incorporated with the 
conveyance, and just as much part of the description as if it had lieen 
drawn upon the face of the conveyance; ami to determine what passes by 
the conveyance, the description and plan alone are to lie looked at. and 
where the lots are laid out in rectangular and not rhomboidal shape the 
dividing lines lietween the lots were held to run at right angles to the 
admitted line of frontage, and the ownership of the land in dispute was 
determined by this test.

In Grasett v. Carter, 10 Can. 8.C.R. 10.1, Strong, J., at p. 114, says : 
“Where land is described ... by reference either expressly or by impli
cation to a plan, the plan is considered as incorporated with the deed, and 
the contents and boundaries of the land conveyed, ns defined by the plan, 
are to be token as part of the description, just as though an extended de
scription to that effect was in words contained in the body of the deed 
itself. Then the interpretation of the description in the deed is a matter 
of legal construction and to be determined accordingly as a question of law 
by the Judge, and not as a question of fact by the jury."

Land was granted by deed under the following description: “All that 
piece or parcel of laud or ground situate, lying and being in the parish 
of C. in the county of B„ measuring in width from east to west thirty 
feet, which piece or parcel of land or ground appointed and conveyed is 
more particularly delineated and described in the map or plan drawn in 
the margin of these presents, the fences of which piece or parcel of land 
or ground hereby conveyed on the east or west sides arc to lie made and 
maintained by M. (the vendor), his heirs, appointees or assigns." In an 
net ion for a trespass to this land evidence was given to shew that, liefore 
the deed was executed, the ground had been staked out by the grantee under 
the direction of the grantor, and that the breadth of the space between the 
fences was in no part equal to thirty feet:—Held, that after these facts 
had been proved it was for the Judge to interpret the deed, and to say 
what passed under it: Skull v. Glenistcr, 16 C.B.X.8. 81, 33 L.J. C.P. 18">.

In Herrick v. Sub y, L.R. 1 P.C. 436, an appeal had been taken from 
the judgment of the Court of Queen *s Bench of Quebec, which affirmed the
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Annotation (continued)—Deeds ( § II D—37)—Construction — Meaning of 
“half” of a lot.

judgment of the Superior Court for the district of Montreal in an action 
brought en homage to ascertain the boundary line between two contiguous 
pieces of land, originally lielonging to the same owner. Sir Richard T. 
Kindersley at p. 451 says: “If in a deed conveying land, the description of 
the land intended to be conveyed is couched in such ambiguous terms that 
it is very doubtful what were intended to lie the boundaries of the land 
anil the language of the description equally admits of two different con
structions, the one which would make the quantity of land conveyed agree 
with the quantity mentioned in the deed, and the other would make the 
quantity altogether different, the former construction must prevail.”

The Ontario Surveys Act, 1 Oeo. V. (Ont.) ch. 42, sec. 19. taken from 
R.8.O. 1897, ch. 181, sec. 18, on which the Judge in the Court below in the 
case of llooey v. Tripp, supra, based his decision, is held by the judgment 
of the Divisional Court to have no application to this case, ns it expressly 
referred to the two prior sections of the Act, and does not apply to the 
manner of dividing a lot laid out on a private plan, and even if it did, it 
casts no light on the method of running the dividing line by which an 
aliquot part is to be ascertained. This amended section is as follows: “18. 
Except ns hereinafter provided every patent, grant or instrument, pur
porting to l>e for any aliquot part of any concession, section, block, gore, 
common, lot or parcel of land in any such township, city, town or village, 
shall be construed to be a grant of such aliquot part of the quantity the 
same may contain, whether such quantity l>e more or less than that expressed 
in such patent, grant or instrument.”

In Jordan v. Frogley, ff O.W.R. 704, the expression in “equal moitiés” 
ns contained in a will was interpreted ns meaning equal parts not two 
halves, and the representatives of the son and three daughters of the de
ceased took equal shares under a devise of lands “in equal moitiés to 
my son William Sharp and my three daughters. Ellen. Sarah and Fanny.”

In Morrow v. MeConrille, L.R. 11 Ir. Ch. 236, the testator left a moiety 
of his property in trust for each of three purposes, and Chatterton, V.-C.. 
in construing its meaning in the will, said: “Although the proper meaning 
of the word ‘moiety’ is a half-part, in my opinion, used by the testator in 
the sense of an equal part or shore, I am not aware of any judicial opinion 
having been expressed on the meaning of this or a similar word. In the 
Imperial Dictionary, a book of some authority to which I have referred, I 
find one of its meanings given as a part or share, ns distinguished from a 
half-part. ”

The general rules of construction as applied to deeds and grants ore 
applicable in the case of boundaries. Intention, whether express or shewn 
by surrounding circumstances, is all-controlling; and that which is most 
certain and definite will prevail over the less certain and indefinite: Cyv. 
vol. V. Title Boundaries, page 880 et seq.

In all cases the intention of the parties, ns gathered from a consul 
oration of the whole instrument, is of controlling authority, and such con 
atruction will bo given it os will, if possible, satisfy each of several de
scriptions; Law v. Hempstead. 10 Conn. 23; Thompson v. Eobertsnn, 9 B. 
Mon. (Kv.) 383; Adams v. Marshall, 138 Mass. 228; Norton v. Hughes. 
17 Abb. (N.C.) n. 287.

In the subdivision of a lot rectangular in form it will lie presumed in 
the absence of evidence to the contrary that the exterior lines of the sub
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Annotation ( com tin urd)— Deeds ( 9 II D—37) - Construction — Meaning of 
“half” of a lot.

divisions will be parallel with the exterior lines of the lot subdivided: 
Austrian v. Davidson, 21 Minn. 117; Beecher v. Parmek, 9 Vt. 352. In 
Rich v. Elliot, 10 Vt. 211, it was decided that a grant of a certain number 
of acres off the west end of a lot in rectangular form and the sides 
l>eing towards the cardinal points, is in legal intendment to be divided from 
the lot by a line parallel with the lot lines.

“Half” as used in a description of premises in which they are de
scribed ns the south half of a certain quarter section of land, would ordin
arily lie presumed to refer to the half quarter section according to the 
government surveys; but it may be shewn by extrinsic evidence that the 
parties intended, by such description, one half of the area of the quarter 
section, the intention of the parties being the controlling element ns to its 
meaning: Prentiss v. Brewer, 17 Wis. 656.

“Half” ns used in a deed conveying the half of a certain tract of land, 
will be held to mean the half in quantity and not the part lying on one 
side of a line drawn midway l>etween and parallel to the side lines: Dart v. 
Barbour, 32 Mich. 267. The following principles are laid down in this 
case: “Where two persons having together purchased a triangular lot 
receiving separate deeds, one of which conveyed the north half and the 
other the south half of the lot descril>ed by its number on the plot, and have 
respectively occupied the north and south portions without any established 
division line between them, though one paid two-thirds and the other only 
one-third of the price of the whole lot, the one who paid the largest amount 
is not entitled, upon a shewing of that fact and of a prior verbal under
standing with the other as to the portion each was to get or the purchase 
to have his deed corrected in the description according to such verbal under
standing upon the ground of a mistake of the scrivener, ns against vendees 
of the other who have bought in good faith, and without notice assuming 
their grantor to l>e lawfully entitled to convey the very quantity denoted 
by the description in his deed.”

The deed in question in this action does not present a case of ambiguity. 
The idea imparted by the word “half” is half in quantity and is to be 
applied in that sense. The Court, however, intimated that they were not 
to he understood ns saying that cases may not arise where on application to 
the subject matter the term “half” or a similar expression would not 
require to be received and applied in some qualified sense.

A deed conveying the east half of certain irregularly shaped lots is 
presumed to mean the east half in quantity. There is no presumption that 
the parties intended that the tract conveyed shall l>e ascertained by running 
a line equidistant from the opposite sides of the lot: Coyan v. Cool, 22

The use of the word “half” in a description of premises to be con
veyed as Indng the south half of a certain farm, followed by the actual 
conveyance, with particular description which gave a fraction of an acre less 
than the one-half of the farm, and were the lines run in such manner as to 
give the actual south half, they would include a valuable barn which, as the 
lines are given in the particular description in the deed are left on the 
defendant's part of the farm, the Court decreed the conveyance of the 
fraction of an acre with the lmrn on and this decision was affirmed on 
appeal: lleyer v. Lee, 40 Mich. 353.
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Annotation jn (• rcs jioom (>,. Vi Whitney, 20 Mich. 42, the action was for
Division of specific performance of a contract for the purchase of the north half of a 
irregular lot certain lot which is bounded on the west siile by a river which is not 
~~ci(|jiv®y®ncc straight ami runs so that the north line of the lot is longer than the 
0 m ' south line, when the evidence leaves it in doubt whether any division line 

between the north and south halves was ever agreed upon, the lot will be 
so divided by an east and west line as to make the two parts equal in 
quantity; a division such as to give the complainant one-half of the river 
front is erroneous.

In Graiuty v. Casey, 93 Mo. 595, the owner of a triangular lot con
veyed a part of it by a deed describing it ns the north half of said lot, 
to be divided by a lino in the middle of the front thereof on a certain 
street and back enstwardly parallel with the north line of the lot. This 
particular description was held to prevail over the general description 
“north half” ami his subsequent conveyance of the remainder of the lot 
ns the “south half” will not take the areal half, but only the residue not 
included in the particular description in the first deed, and subsequent con
veyances of the two ports ns the “north half” ami “south half” will be 
construed with reference to the conventional meaning given by the particular 
description to the words “north half” in the first named deed.

None of the authorities nor the reasons which apply to the cases of 
clearly described boundaries accompanied by an erroneous statement of the 
quantity apply to the point under discussion.

QUE. LAMOUREUX v. CRAIG.
S.C.
1912

April 13.

Quebec Superior Court, District of Montreal, Bruneau, J. April 13, 1912.

1. Cancellation of instruments ( § I—0)—False representation of
law.

A false representation as to a matter of law is sufficient to have 
a document signed under such misrepresentation annulled.

2. Will (8 ID—38a)—False representation of invalidity of former
will.

Where a will, which a person had previously refused to sign, is 
finally signed by such person on the representation that another will 
signed by her is invalid owing to the illegibility of her signature, such 
will will be set aside and annulled as having been subscribed to in

This was an action to set aside a will.
The action was maintained.
Messrs.J. A. Descarries, K.C., and J. A. Ilurteau, for plain

tiff.
Messrs. G. Lamothe, K.C., and A. Cinq-Mars, for defendant.

Bruneau, J. :—Plaintiff alleges that she is the legal heir of 
Dame Flore Lamoureux, wife separate as to property of the de
fendant, Ib.iie Craig, piano manufacturer, deceased on July 
7th, 1911; that the said Flore Lamoureux died without leaving
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either ascendants or descendants, and that her only legal heirs 
are her two sisters, to wit : the plaintiff and Dame Carmel ice La- 
moureux, wife of Joseph Hurteau, licensed pilot; that on August 
3rd, 1911, defendant, husband of the de cujus, caused to be 
probated by the Superior Court of the district of Montreal, a 
will apparently made on July 5th, 1911, in the form derived 
from the laws of England, whereby defendant was instituted 
universal legatee of all the property, both moveable and im
moveable, of his wife, Dame Flore Lainoureux ; that the said 
will is null and void by reason of the testatrix’s error, and by 
reason of the suggestion and captation exercised by the defen
dant and persons acting under his instructions at the time the 
alleged will was made; that the formalities required by the laws 
of England as contained in arts. 851, 852, 853, 854, and 855 of 
the Civil Code, were not followed in the present case; that on 
the day and hour at which the will was apparently made the 
testatrix, on account of her extreme weakness, l>oth of mind and 
body, could not give a legal and valid consent to the alleged 
will; that the said testatrix, shortly before her decease, expressed 
several times her testamentary intentions and that these were 
totally different from those expressed in the said will ; that by 
virtue of a deed of donation inter vivos of December 5th, 1904, 
the de cujus received from her father, Olivier Lainoureux, who 
died on November 15th, 1909, the sum of $7,000, subject to the 
payment of a life rent of $350 to the donor and of another life 
rent of $200 after the donor’s death to the plaintiff; that from 
the 5th of December, 1904, until her death the de cujus, Dame 
Flore Lamoureux, promised solemnly and even pledged her oath 
before her father and others that the money received from her 
father would revert to her sisters and nephews ; that the donor 
intended and desired that the money by him given to the said 
Dame F. Lamoureux should pass to the sister and nephews of the 
dc cujus, whom he appointed and instituted his heir by his will 
and by a codicil thereto.

For these reasons plaintiff prayed for the annulment of the 
will in question.

Defendant pleaded that the action was unfounded in law and 
in fact.

QUE.

S.C.
1912

Î.AMOVREUX

Brtmrau. J.

The facts as proven before me are as follows:— 
Defendant’s wife fell ill on July 1, 1911. In the afternoon 

of the fifth, the curé came to hear her confession and considered 
it his duty to advise her to settle all her temporal affairs. She 
then had her husband, the defendant, summoned to her bedside 
by the nurse. When alone with him she requested him to have 
her will prepared. Fernand Craig, advocate, and brother of the 
defendant, living at his house, thereupon prepared the following 
will:—
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Outremont, Montréal.
5 juillet 1011.

Par mesure de prudence et «ans me croire nullement dangereuse
ment malade; je prends A tout événement les présentes dispositions; 
je donne et lègue sans restriction. A mon époux Isaie Craig, tous mes 
biens, tant immeubles que meubles, sauf les cadeaux qu’il jugera A 
propos de faire A me» proches, comme souvenirs. Et je déclare ne 
pouvoir signer.
This will was read by the defendant to his wife before 

the nurse at about eleven o’clock in the forenoon. It was pro
bated, according to law, on August 3rd, 1911.

Defendant states that after be had read this will his wife 
said; “I wish you could do something for my family; my father 
always asked me to remember them as much as possible, as much 
as 1 possibly could; so then I wish you would do the same thing 
if you could. She didn’t ask me to add that, she only asked me 
to think of it. In order to be all right as regards the other 
family, I thought 1 should get something added; I saw my bro
ther, Fernand, and told him what had happened, that she didn’t 
want anything hut what was mentioned on the paper, hut that 
by word of mouth she gave me the power to fix up everything 
later according to my discretion.”

Fernand Craig then prepared a second will, reading as fol
lows ;—

Outremont, Montréal.
5 juillet 1911.

Par mesure de prudence et sans me croire dangereueeinent malade, 
je prend» A tout évènement les présentes disposition»; je donne et 
lègue A mon époux, Isaie Craig, tou» me» bien* tant immeubles que 
meubles, sauf les cadeaux qu'il jugera A propos de faire A mes proche», 
comme souvenirs. Suivant le» recommandations de mon défunt père, 
je lui recommande de même de ne donner ou léguer ce» dits bien» A 
nuis autres qu'aux membres de ma famille. Et je signe.
However, this second will was not immediately signed nor 

attested, because, according to defendant’s version, his wife had 
taken a soothing potion and was then resting. Between 5 and 6 
in the afternoon, after the plaintiff, who had remained part of 
the afternoon in the room of her sick sister, had gone, the de
fendant read to his wife the second will as above. She then 
called for her glasses and a pen, and affixed her signature. The 
following attestation, prepared and written by Fernand Craig, 
was then executed by the witnesses:—

Non» attentons que la signature ci-dessus est celle de Dame Flore 
Lamoureux, épouse séparée de biens de l*aie Craig, et nous signons 
comme témoins, de suite, après elle, en sa présence et A sa réquisition.

Dorila Amiot Lessard.
Marie Louise Craig.
Anna Maria Laporte.

After he had taken communication of the signature affixed 
by the testatrix, Fernand Craig declared that it was worthless

t
ii

a
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because “illegible,” and suggested that the first will he had 
prepared should be signed by means of a cross or mark. On 
this representation that her signature was invalid because ille
gible—and this fact is vouched for by several witnesses—de
fendant’s wife requested that the first writing prepared be 
brought to her.

Defendant returned to his wife’s room with the document 
firstly prepared ; she did not wish to have it read over again and 
asked her husband if it was the one he had read to her in the 
morning. On his affirmative answer she called for her glasses 
and a pen and signed by means of her mark, in the presence of 
the same witnesses who attested thereto in the same manner as 
previously the authenticity of her signature.

It is plain, therefore, according to the evidence, that the 
secondly prepared will, considered as having an illegible signa
ture, contains the true desires and intentions of the defendant’s 
wife regarding the disposal of her property; for she 
had promised her father—a promise oft-repeated to her 
sisters — that his property would revert to his own 
family. This intention clearly appears, besides, by the 
recommendation made to her husband, which recommendation 
he admits having received, and which he had embodied, accord
ing to her desires, in the document secondly prepared. Evid
ently the first will did not embody this intention in a sufficiently 
clear and precise manner, since the testatrix at first refused to 
sign it as drawn.

Now, this will was only substituted to the one actually signed 
by the testatrix’s own signature on a false representation as 
to a question of law: to wit, that the will was worthless on ac
count of the illegibility of the signature.

This representation was false for an imperfect, badly formed, 
or illigible signature does not vitiate a will or entail its nullity. 
Sucli a signature is perfectly valid in law.

13 Laurent, p. 416, No. 359; 8 Toullier, p. 153, No. 96; 
Demoloinbe, p. 288, No. 305; 2 Rutgeers et Arnaud, No. 516. 
Article 992 of the Civil Code reads as follows:—

QUE.
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Bnmeau, J.

Error is a cause of nullity only when it occurs in the nature of a 
contract itself, or in the substance of the thing which is the object of 
the contract, or in something which is a principal consideration for 
making it.
It is clear that the principal and determining cause which 

led the defendant’s wife to place her mark to the will firstly 
prepared after she had signed the other one was the legal error 
made by Fernand Craig, defendant’s brother, who represented 
that the illegible signature of his sister-in-law was invalid. This 
is the cause and reason of the execution of the will now attacked.

And it is well settled that error in law is a cause of nullity 
as well as error in fact, and under the same conditions. (Mer-
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lin, Rep. Vo., Testament, see. 2; par. 5; 6 Touiller, No. 60; 10 
Dunmton, Nos. 127 ami seq.; 24 Dvmolombe, No. 129 ; 4 Aubry 
and Ran, p. 298, par. .144, bis; 15 Laurent, No. 505, and scq.; 
Solon, Nullités, No. 196; La rombière, art. 1110, No. 22, Beau- 
dry-Lacantinerie, No. 804.)

It is clear that the testatrix would never have affixed her 
mark to this will had she known that her signature to the other 
will was perfectly valid and legal, even though it was illegible.

1, therefore, come to the conclusion that the sole and true 
will of the defendant’s wife, the will which contains her true 
testamentary dispositions, and which should be given effect to, 
is the one to which she affixed her signature, and the other will 
to which she affixed her mark and which has been probated is 
declared null and void.

Plaintiff’s action is maintained with costs.

Lamovkeux

Action nmintaintd and will set aside.

Re HAY.

Ontario High Court, Middleton J., in Chambers. February 19, 1912. 
Will (8 III O 0—102)—Legacy—Postponement of time fob payment—

Where n testator directed his trustee to “set apart" a sum of 
money, and the investments representing the same, and to “pay over" 
the same to the testator’s son a portion thereof within two years, and 
the remainder within four years after the testator's death, and in the 
meantime to pay to the son. quarterly, the net profits on the unpaid 
portion of the legacy, a gift accompanied hv a direction is created in 
the son’s favour ami the vesting of the legacy is not dependent upon 
the son surviving either the two or four year periods, after the death 
of the testator.

[Hanson v. Graham. 6 Ves. 239, applied. 1

Motion by the Toronto General Trusts Corporation, executors 
of the will of George Hay the elder, deceased, for an order, under 
Con. Rule 938, (Ont. C.R. 1897), determining a question arising 
upon the construction of his will.

IV. G rente, for the applicants.
G. McLaurxn, for the executors of the will of George Ilay the 

younger.
J. F. Orde, K.C., for the children of George Hay the elder. 
<). Ilitchie, for the Official Guardian.
Britton, J.:—George Hay the elder made his will on the 7th 

July, 1906. Several codicils were subsequently made; and he 
died on the 25th April, 1910.

By the will, the widow is provided for, and she is not inter
ested in the parts of the will now under consideration.

ONT.
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These parts are as follows :—
I direct my trustee to set apart the sum of $35,000 and the invest

ments representing the same, and pay and deliver the same, free from 
succession duty, to my son George Hay, whereof $5,000, part thereof, 
shall bo paid to him within two years after my death, and the résidu * 
thereof, amounting to $30,000, within four years after my death, and 
in the meantime the net rents issues revenues and profits on the un
paid portion thereof shall ne paid to him quarterly.

“And I further direct and declare that my trustee shall stand 
possessed of and interested in the whole residue of my estate and 
property and as soon as conveniently may lie shall divide the same 
equally between and pay the respective shares to my sons and daughters 
and thereafter upon the death of my wife shall, in like manner divide 
the fund hereinliefore directed to lie invested for her equally between 
and pay the respective shares to my sons and daughters. And in the 
case of the death of any one or more of my sons or daughters leaving a 
child or children him or her surviving, then the child, and if more than 
one, equally between them, shall take his or her respective parent’s 
share, whether original or accrued. But if any of my sons or daughters 
shall die without leaving any child or children him or her surviving, 
then such share shall be divided equally between his or her surviving 
brothers and sisters, in equal shares.
Codicil No. 3, executed on the 19th April, 1910, contains the 

following : “I give devise and bequeath to my son George IIay 
a further legacy or additional sum of $6,000 for the purpose of 
furnishing him with means to purchase or acquire a home.”

George Hay the younger died on the 26th November, 1911, 
having made his will on the lltli February, 1910.

The executors of George Hay the elder now apply for the con
struction of his will, so far as it relates to the legacy of $35,000 
to George Hay the younger, and they submit the following 
questions :—

1. “Did the legacy or bequest of $35,000 to the late George 
IIay the younger vest in him and become his property in his life
time and upon the death of his father, the late George Hay the 
elder?

2. “Or did the said legacy of $35,000, upon the death of the 
said George Hay the younger, lapse, and pass under the last 
clause of the will of the late George Hay the elder, disposing of 
the residue of his said estate as in his will set forth?” . . .

This case seems to come quite within the rule in Hanson v. 
Graham, 6 Ves. 239. That case decided that the word “when” 
in a will, alone and unqualified, is conditional, but it may be 
controlled by expressions and circumstances so as to postpone 
payment or possession only and not the vesting ; as, where the 
interest on the legacy was directed to be laid out at the discre
tion of the executors for the benefit of the legatees, it vested 
immediately.

In the present case the word “when” is not used, but the 
words, after directing the trustee to set apart the sum of 
$35.000 and the investments representing the same, are, that
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the trustee shall “pay and deliver the same . . . $5,000, part 
thereof,” within two years after the death of the testator, “and 
the residue thereof, amounting to $30,000, within four years 
after my death, and in the meantime the net rents issues revenues 
and profits on the unpaid portion thereof shall be paid to him 
quarterly”: In n (Jossting, Goatling v. Elcock, ( 1903] 1 Ch. 448.

The present is a stronger ease. It is a specific sum over and 
above residue, and the payment is not restricted to the two and 
four years respectively, but payment may be made within the 
time mentioned : In re Bowlhg, [1904] 2 Ch. 685; In re Cou
turier, Couturier v. Shea, [1907] 1 Ch. 470; In re Eve, Bel
ton v. Thompson (1905), 93 L.T.R. 235.

That case (the last-cited) turned upon the construction put 
upon the will by the learned Judge (Kekewich), that there was 
no gift—only a direction to pay. There was no interest to pay, 
nothing to denote a gift, beyond the direction to pay a certain 
sum in case the brother should survive the testator by six 
years. The learned Judge, in referring to the cases cited— 
which included these now cited—stated that these cases did not 
assist much in the construction of this particular will. I agree 
in that.

This is not a mere direction to pay ; but it is a gift accom
panied by a direction ; and the payment of the money is not de
pendent upon the expiration of four years after the death of 
George Hay the elder and before the death of George Hay the 
younger.

This conclusion must be reached whether the particular 
clauses in the will are alone considered, or whether the will, 
taken as a whole, is considered. The testator George Hay the 
elder intended to dispose of his whole estate.

I find no difficulty in the clause as to residue. The residue 
is divided into two parts: first, residue before death of wife ; 
second, residue consisting of that the use of which his widow 
had during her widowhood.

The words “original or accrued” are not inconsistent with 
the interpretation that what went to the children could not in 
any ease be part of the residue. The will is one carefully drawn ; 
and the testator, adopting the words of the draftsman, which he 
fully understood, left no room for doubt as to his intention to 
make a gift to each of his children.

The words “set apart” and “pay over,” in the paragraph 
where and as used, are equivalent to words creating a gift.

(1) The separation of the amount for the legatee George 
Hay the younger, (2) the payment of interest for the time the 
principal remained unpaid, (3) the way the testator dealt with 
residue, and (4) the additional or further gift of $6,000 to 
George Hay the younger, by codicil 3, dated the 19th April. 
1910, are all in favour of vesting, and I have no doubt in decid
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ing that the legacy of $35,000, upon the death of the late George 
Hay the elder, became the property of the late George Hay the 
younger, in his lifetime.

The legacy did not lapse, and so did not pass under the resi
duary clause of the will of the late George Hay the elder, or 
become part of his residuary estate. Costs of all parties out of 
the estate, and of the executors as between solicitor and client.

Judgment accordingly.

LAFVENDAL v. NORTHERN FOUNDRY COMPANY.
Manitoba Court of Appeal, Howell, C.J.M., Hi chard», Perdue 

and CamtruH, JJ.A. April 8, IDU.

1. Master and servant ($ II A4—03)—Safety of floors—Defective 
joists.

An employer of workmen in the const ruction of n building is charged 
with the duty of making a reasonable inspection of the joists placed in 
the building on which and about which it is necessary fur his servants 
to work, to ascertain their soundness and suitability for such purpose, 
and where an employee, in the absence of other means of egress, is 
compelled to walk across a joist placed in the building twenty-live feet 
aliove the ground in order to leave the building when work has ceased, 
the master, in the absence of such inspection, is liable for personal 
injuries to the servant resulting from the breaking of the joist from a 
defect therein.

Appeal by the plaintiff from the decision of Mathers, C.J. 
K.B., Lafvcndal v. Northern Foundry Company, 19 W.L.R. 30, 
on the trial of the action for personal injuries caused by the 
breaking of a joist on which the plaintiff was walking in the 
course of his employment.

The appeal was allowed.
Messrs. .17. G. Macneit and It. L. Dun on, for plaintiff. 
Messrs. /»'. .17. Dcnnistoun, K.C., and K. 77. .17. Daly, for 

defendants.

Howell, C.J.M.:—The joist which broke was intended to be 
placed, and was placed, amongst others to span a distance of 
20 feet from one iron beam to another up in the air 25 feet above 
ground. These timliers (6 inches by 10 inches ) were placed with 
their greatest width vertical and about 3 feet from one another. 
It was intended that boards at right angles with the timbers 
should Ik* placed upon them in part construction of the roof of 
the building. It was a part of the system of construction that 
men should walk upon these timbers while being placed and that 
in the construction of the roof men should lie upon them for 
many purposes. It was contemplated and expected that men 
should use the timber to walk upon as the plaintiff did at the 
time of the accident.
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The fact that a beam of British Columbia fir 10 inches by 6 
inches broke when the weight of a single man was put upon it, 
shews that there was a serious defect in it, a defect which any 
reasonable test or even visual examination should have disclosed.

Applying the rules of res ipsa loquitur there was evidence 
of negligence, but the learned Chief Justice found that the very 
slight evidence of inspection given at the trial satisfied the onus 
which was thrown upon the defendants.

It seems to me that when timbers are to be used to support 
a roof 25 feet from the ground and that when they are to cover 
a span of 20 feet without support except at each end, it is not 
too much for workmen to expect that these timbers have first 
been tested by being stretched for that distance on the ground 
with no supports except at the ends and some reasonable weight 
put upon each. The defendants gave evidence that each timber 
was raised from the ground by a grab-hook around the centre 
and that this was a test, but this joist perhaps was caught just at 
the diagonal crack and was possibly strengthened by the clamp. 
They also gave evidence that the man operating the hoist stepped 
on the centre of each timl>er after it was placed on the iron 
beams, but as 1 read the evidence 1 gather that the timbers were 
all brought up at one place, and then, by the plaintiff and a 
fellow-workman, moved therefrom to their proper places, and 
perhaps the man piled several on each other. At all events, the 
timber when placed in its proper position broke when the plain
tiff was properly using it as a means of egress. The evidence of 
Toye’s inspection is to me of the most perfunctory kind and he 
does not pretend to have examined the timbers to find or test 
their strength.

The trial Judge drew conclusions from established facts, but, 
with great deference, I would draw different conclusions. The 
defendants do not pretend that Toye, their foreman, was bound 
to do or should do more than he had done. Toye did not test 
the strength of these timbers, nor did the defendants employ 
any competent; person to do this work.

I shall assume that the defendants intended the work to be 
done in the manner in which it was done, for by their evidence 
they do not pretend that any other system or methods of pro
cedure should have been adopted. It is evident that the work 
which the plaintiff was called upon to perfonn was of a danger
ous character, and I think the defendants were called upon to 
take all reasonable precautions for the safety of the workmen.

In Itruoks v. Fakkcma, 44 Can. 8.C.R. 412, the system of 
working was to have a movable engine for the purpose of break
ing jams in a logging slide. There was an experienced foreman 
in charge who directed the changing of the position from time 
to time of this engine. It had been placed too near the slide
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apparently by direction of the foreman, and a log jumped the 
slide and injured the plaintiff. It was held that the operations 
carried on were dangerous and that the company were liable at 
common law and could not be relieved by the employment of a 
competent foreman because they had failed to provide a safe and 
proper place in which the employee could do his work.

Sir Louis Davies, in Ainsi it v. McDougall, 42 Can. S.C.K. 
420, at p. 424, uses the following language:—

In other words, 1 hold that the right of the master, whether incor
porated or not, to invoke the doetrino of eommon employment us n 
release from négligente for which he otherwise would he liable, cannot 
Ice extended to cases arising out of neglect of the masters’ primary 
duty of providing, in the lirst instance at least, tit and proper places 
for the workmen to work in. and a lit and proper system and suitable 
materials under and with which to work. Such a duty cannot he got 
rid of by delegating it to others.
All the authorities on this subject are referred to in these 

two eases and need not be again discussed.
The defendants’ plan of building was to have these timbers 

span a space of 20 feet at an elevation of 25 feet from the 
ground, expecting and intending to have men walk upon and 
work upon them, and made no provision for their strength being 
tested other than a casual examination, by looking at them, and 
I think they are therefore liable at common law.

I think they are liable at common law even if Toye had been 
instructed to test the strength of each piece and had neglected to 
do so, for they owed a duty to the plaintiff to provide a reason
ably safe place on which to work and reasonably safe materials 
in a work of such imminent danger.

As set forth in the judgment of the Chief Justice of the 
King's Bench, the plaintiff is a human wreck beyond any hope 
of recovery.

The judgment must be set aside and a verdict entered for the 
plaintiff, with costs of this appeal and of the trial. The damages 
are most difficult to assess, but after careful consideration they 
have been assessed at $7,000, and the judgment for the plaintiff 
will lie for that amount with costs.
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Richards, J.A. :—The plaintiff was a workman in the em
ploy of the defendants, his work consisting in the fixing in place 
of certain wooden joists which, at the height of about 25 feet 
from the ground, extended from one steel “I” beam to another, 
the “I” beams being 20 feet, or therealxnits. apart. The plain
tiff worked on the “I” beam furthest from the only place pro
vided for getting up to the “I” beams from the ground below, 
so that, when work ceased at dinner time, he was compelled, for 
lack of other means, to walk across one of these joists, to get to 
the place from which he could descend to the ground. These 
were 20 feet long and onlv sustained by a few inches, at each
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end, resting on the “1” beams, there being no other support 
under them. Their dimensions were 1U inches by o inches, the 
U-iuch surface being uppermost. They had been treaüiy »a\\u 
on one U-iuch side and on one 10-inch side.

While he was thus crossing to go to his dinner, the joist on 
which lie was walking broke under the plaintiff, so that he fell 
to the ground and was very seriously injured for life. The break 
extended through about six feet of the length of the joist, and 
the evidence seems to me conclusive that it must have happened 
because of the grain of the wood crossing from the upper to the 
lower side in that distance.

There were no ladders provided for the workmen to get up 
and down by. 1 cannot see that there would have been any 
inconvenience, or serious expense, if two ladders had been pro
vided, one at each “1” beam, so that workmen would not need 
to walk upon the joists. It is said, however, that a break of this 
kind was such an extremely unusual thing that the need to pro
vide ladders could not be foreseen by a reasonable person.

It seems to me that, because of the non-providing of ladders, 
or other means of getting down without crossing the joists, the 
defendants necessarily invited the plaintiff* to use a joist as a 
means of crossing from one “1” beam to the other, in order to 
get off the building when work ceased. That being the case, 1 
think that they made whatever joist might lie used lor that pur
pose a part of their ways and system, and, in the present case, 
that part has turned out to be defective. If 1 am right in that 
the employers are liable for the result of that defect. It is true 
that they could not tell in advance what joist would be so used, 
but they must have known that some joist would. It seems to 
me, therefore, that, as to each joist which could be so used, the 
defendants owed to the plaintiff the same duty that they would 
have, if they had said to him : “This joist is the one which we 
have provided for you to use in crossing from one ‘I’ beam to 
the other. It is part of our ways and system.” 1 do not see 
how, in the absence of ladders or other means of descending, such 
a conclusion can be avoided.

If 1 am right in the above, the result is that the defendants 
are in the same position as if they had provided the joist in ques
tion as part of their ways.

1 have no doubt whatever that where the grain ran completely 
across the ten inches of depth of timber in six feet of its length, 
as it patently did in this case, that fact could have been seen by 
anyone looking at it carefully, and if it had been seen, it would 
be patent that it was not likely to be strong enough to carry 
the weight of a man crossing it, particularly when it would be 
strung over 20 feet with supports only at the ends, in which 
position its own weight between the ends would, in itself, be a 
serious load for so defective a timber to carry.
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The defect being thus in what was in effect part of the system 
of the defendants in connection with this work, there is, I think, 
a liability at common law. I do not see how they could avail 
themselves of what is known as the fellow-servant line of defence, 
even if they shewed, as they probably did, that Toye was n com
petent man to inspect timbers.

With every respect for the views of the learned trial Judge, 
I would allow the appeal.

Cameron, J.A. :—The accident in this case was due to a 
defect in the joist which was not readily discernible by visual 
observation. Toye, the foreman, cannot say that he inspected 
this particular joist, but believes he saw them all. The learned 
Chief Justice found that this examination was sufficient to ascer
tain whether they were straight and of proper length, or had 
any other faults apparent to a person standing by and broking 
at them as they were being handled. At the trial an amendment 
was asked setting up a further act of negligence in the lack of 
proper inspection by the defendants of the joists before they 
were used. This amendment the Chief Justice held he would 
have allowed had he deemed it necessary in the interests of the 
plaintiff*. The action was dismissed at the trial for the reasons 
set out by tin* learned Chief Justice in his judgment.

The plaintiff* moves to set aside the judgment on the grounds 
that the defendants were negligent in not furnishing scaffolding 
or ladders to enable the plaintiff to safely reach the work assigned 
to him, and in not providing a reasonable system of inspection 
of the joists, when it was known to the defendants for what pur
poses they were to be used. In point of fact, the joists were not 
only for the purpose of sustaining the roof of the building, hut 
were also used for the purpose of enabling the workmen, em
ployed in the work in which the plaintiff was engaged, to go to 
and to come from this work. As the joists were 25 feet above 
the level of the ground, it is clear that a much greater degree of 
care with reference to their soundness and suitability would have 
to be taken than if they were to be used to support flooring one 
or two feet above the ground level.

Plaintiff’s counsel urged that the inspection made in this ease 
was really no inspection at all. When the timber was delivered 
at the building from the mill where it was sawn. Toye says lie 
usually stood by when it was unloaded for the purpose of seeing 
that it was “all right.” I extract from the evidence:—

Q. Was there any examination made of that timber on arrival!
A. Well. T looked over the timlier aa it was Wing unloaded myself. 

T didn't take the timlier and put any applied pressure on it to see 
what it would atand. I didn’t think it waa neeessary.

Q. What did you do!
A. I eimply uaed my eyes.

MAN.
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The timber was then cut to the proper length, carried to the 
proper place, and caught by a grab-hook and hoisted into place 
on the top of the “I” beams. Later in his evidence Toye gives 
an account of what he saw after the timber was broken. In the 

Lafvendal yentre Qf the timber he found an old pitch pocket, which he says 
Northern was not apparent from the outside, but this, he says, was not 
Foundry sufficient to cause the break.
QMPANY. Mr. Bruce, an architect, in answer to a hypothetical question, 

Cameron, j.a. stated in terms of the facts here, said that a defect of this kind 
would easily be seen before the timber was laid if there was a 
foreman in charge.

Peppiatt, one of the workmen whose duty it was to cut the 
timbers to their proper length, says there was no inspection, that 
as soon as the timbers were cut they were hoisted up “as fast as 
we could do it, and in fact faster than we could do it, the two 
of us,” p. 32.

As between himself and his servants, the master is bound to 
exercise due care in selecting proper and competent persons for 
the work (whether as fellow-workmen in the ordinary sense, or 
as superintendents or foremen), and to furnish suitable means 
and resources to accomplish the work : Pollock, Torts, 102.

This statement is largely founded on Lord Chancellor Cairns’ 
dictum in Wilson v. Merry (1868), L.R. 1 Sc. & D. 326, at p. 333.

If they (the jury) were of o|>>nion that the respondent exercised due 
cure in selecting proper and competent persons for the work ami fur
nished them with suitable means and resources to accomplish the work, 
the respondents were not liable to the appellant for the consequences 
of the accident.
It had been previously held (1861) by Lord XVensleydale, 

that the master is bound “to provide machinery fit and proper 
for the work and to take care to have it superintended by him
self or his workmen in a fit and proper manner”: Weems v. 
Mai hit son, 4 Maeq. 215, at p. 227.

The master is not liable for the negligence of his superintend
ent. but he is bound to see that his works are suitable for the 
operations he carries on at them ; and he cannot, by leaving the 
supervision of his works to his superintendent, escape liability : 
Beven, Xegligenee, 611. “If the appliances he supplies are not 
reasonably suitable, the neglect is the master s.” That this was 
the law before Smith v. Baker, [1891] A.C. 325, may have been 
arguable, but is so no longer in view of the dictum of Lord Wat
son in that case that “a master is responsible in point of law, 
not only for a defect in his part in providing good and sufficient 
apparatus, but also for his failure to see that the apparatus is 
properly used.” The duty of the master to secure an efficient 
scheme and appliances is, therefore, indefeasible and incapable 
of being delegated.

“The doctrine is now regarded as axiomatic that the employer

MAN

C. A. 
1912
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is bound to furnish adequate materials and means and resources 
suitable to accomplish the work : that is to say, all that is neces
sary to carry on the business, including premises reasonably safe 
for that purpose.” Labatt on Master and Servant, at p. 46, 
where there is given a valuable list of epithets and phrases used 
by the Courts 1<i designate the obligatory quality of the insti ll 
mentalities which the master is to furnish.

1 refer also to the eases of Brooks v. Fakkana, 44 Can. S.C.R. 
412. and Ainslii v. McDougall, 4*2 S.C.R. 420, where the master’s 
duty to provide tit and proper places for the workmen to work 
in and suitable materials to work with and the impossibility of 
his divesting himself of the responsibility thereby imposed on 
him, are clearly set forth.

I have read the judgment of the Chief Justice and agree with 
his reasoning and conclusions that the appeal must lx- allowed.

MAN.

C. A. 
HUS

Lafvkxdal

Northern

Cameron. J.A.

Perdue, J.A., concurred.
Appuil allowed.

CONTRACTORS SUPPLY CO. v. HYDE.

1Mario Hi visional Court. Meredith, < Tntzrl. and Middlrlon, ././.
February lti. 1012.

1. Contracts (8 I B—.*>)—lim.iKii contract ok term it contract.
Where the language <>f the contract and the circumstances under 

which it. was entered into lead to the inference that n stipulation not 
expressed in the writing mu*t have formed a part of the bargain, the 
Court may consider such unexpressed stipulation n* an implied term 
of the contract.

Arihtratiox (8 IV—42)—Comtuuiory RFFKRExci:—Stay of action.
When the parties to a construction contract are before the trial 

referee under the Mechanics' Lien Act (Ont.), for the purpose of 
tendering evidence at the trial of the contractor's claim in a mechanics’ 
lien proceeding, an order cannot Is- made for the compulsory reference 
of the matters in dispute to arbitration or to compel the contractor 
to proceed to arbitration before going on with his action, although 
the contract pi oxides that any dispute as to extras or reductions 
after the architect's certificate should Ik- referred to arbitration, if 
an arbitration and award is not made a condition precedent to the

3. Contracts (8 HD 4—192)—Bumixo contract—Conmuonh i-rm k 
DENT.

Where a building contract provides that any di-putc as to vxtrus 
or reductions after the issuance of the architect's certificate shall l»e 
referred to arbitration and also provides for the recovery of what 
is “justly due." the latter stipulation not being conditioned upon an 
architect's certificate or upon an award, and the contract does not con
tain any proviso that the certificate of the architect shall In* final, the 
contractor is entitled to recover the amount earned under the con
tract and for extras, without either an architect's certificate or an 
award, particularly where no certificate had been given by the archi
tect until after the litigation hud begun and no arbitrator had been 
appointed.

ONT.

D. C. 
1912

Feb. 16.
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4. Arbitration ($ IV—14)—Enforcement of submission agreement— 
Stay ok action.

A stipulation for an arbitration to determine the amount due under 
a building contract i-» subject to the provisions of the Arbitration Act, 9 
Kdw. VII. (Out.), ch. 35, see. 8 and the party invoking the same 
must apply to stay the action before bis defence is pleaded or other 
step taken in the cause after entering his appearance.

An appeal by the defendants Hyde & Powell, contractors from 
the judgment of J. A. C. Cameron, an Official Referee, in a pro
ceeding under the Mechanics’ Lien Act, finding, as between the 
appellants and the defendants the News Publishing Company, 
owners, that the appellants were bound by the certificates of the 
architect, and that if they had any claim for extras it must be 
determined by arbitration.

O. II. Kilmer, K.C., for the appellants.
.1/. II. Ludwig, K.C., for the defendants the News Publishing 

Company.
The judgment of the Court was delivered by Middleton, 

J. :—By contract of the 20th August, 1910, Hyde & Powell 
agreed with the News Publishing Company to do the reinforced 
concrete and brickwork required in the erection of a certain 
building, for $8.587. This building was for a newspaper office 
and press rooms.

The plans do not shew a press pit ; and on the 30th Septem
ber, 1910, Hyde & Powell tendered for the construction of a 
press pit at the price of $1,100. This tender was accepted on 
the 6th October.

The contract of the 20th August is in a printed form in 
general use. and contains the usual provision by which the 
architect is given extensive powers, and his certificate is made 
final and a condition precedent to any action.

The tender of the 30th September contains no reference to 
this contract by which it can be said expressly to import its 
terms so as to make them govern the new work.

The Referee has treated the contract of August as govern 
ing the entire work. No reasons are given by him.

The contract provides: “Should the proprietor or their (sic) 
architects at any time during the progress of the said works 
require any alterations of or deviations from, additions to or 
omissions in, the said plans and specifications, they shall have 
the right and power to make such change or changes, and the 
same shall in no wise effect (sic) or make void the contract 
. . . and for additional work required in alterations the 
amount to he paid thereof (sic) shall be agreed upon before 
commencing additions,” etc.

It is argued that the press pit either was an “addition” to 
the original work, or that tin» parties have? chosen to treat it 
as an “addition,” within the meaning of the contract—and,
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in that view, the tender and aeeeptance are to be regarded as a 
supplemental agreement by which the price was ascertained.

This view is fortified by the fact that the contract provides 
that the agreement for additional work shall “state also the 
extension of time (if any) which is to be granted by reason 
thereof.” This tender says : “It is understood that we would 
start work at once, using a separate gang from the building 
gang, and our tender price included the shifting of our plant 
in order to allow this work to go on, and in this way making 
it possible to have the press erected without any delay pn 
account of the building being a little behind time.”

The conduct of the parties shews that this tender and accept
ance were not regarded as constituting the whole bargain, be
cause the work went on under the supervision of the architect, 
and his certificate was obtained.

Beyond this, I can see no reason why, in circumstances such 
as these, the same rule that has frequently been applied between 
landlord and tenant, when a new term is arranged for, should 
not be applied here. The common sense of the transaction 
would appear to be that, although there may have been a new 
contract, its terms must have been understood to be that, save 
as varied and expressly provided, all was to go on as under the 
old contract. See Phillips \. Mil hr. Lit 111 C.P. 120; />*-- 
dmi Munch v. (Jcckic, f> Q.B. 841.

I am aware of the reluctance the Court has, when asked 
to imply terms in a written contract; but, I think, the case 
falls within the rule laid down by Kay, L.J., in Hamlyn v. 
Wood, f 1801 ] 2 Q.B. 404. and adopted hv the Privy Council in 
Douijlas v. Haynes, [1008] A.C. 477, at p. 482:

The Court ought not to imply n term in a contract unless there 
aria's from the language of the contract itself, ami the circumstances 
under which it was entered into, such an inference that the parties 
must have intended the stipulation in question that the Court is 
driven to the conclusion that it must be implied.
The contract provides that any as to extras or re

ductions, after the architect’s certificate, shall he referred to 
arbitration. The Referee has determined that the claim of the 
contractors for extras must he determined by an arbitration 
under this clause ; and, as no arbitrators have been appointed, 
has adjourned the hearing until arbitrators have been appointed 
and an award made.

This cannot he supported. A clause in an agreement pro
viding for an arbitration eannot be invoked save in the manner 
provided in sec. 8 of the Arbitration Act (9 Edw. VII. oh. 
95) by a motion to stay made after appearance and before de
fence and before taking any other step. This order was made 
at the hearing, when the contractors wen» present and endeav
ouring to prove their claim.

ONT.
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The course adopted by the learned Referee of preventing 
the contractors from presenting their claim in their own way, 
and of himself calling the architect and allowing him to be 
examined by counsel for the owners, before the contractors had 
given any evidence in support of their claim, is most unusual 
and quite unwarranted.

An argument presented at the hearing should not be left un
noticed. It was suggested that the architect’s certificate was 
final, unless-varied by the arbitration contemplated by clause 
6; and, therefore, that a reference back would not be of any 
real value to the appellants. A study of the contract has con
vinced me that this is not so.

The contract is very peculiar in its terms, and does not con
tain the usual provisions relating to the finality of the archi
tect’s findings as evidenced by his certificate; and it, perhaps, 
might create embarrassment to discuss the terms of the contract 
in detail at this stage. No certificate was here given until long 
after the litigation had been on foot; and, whatever the true 
meaning of the contract, in the circumstances of this case there 
is a right to recover what “is justly due” under the contract 
and for extras, without either a certificate or an arbitration. 
Tlie amount “justly due” must be ascertained by the Referee 
upon the evidence when given.

The appeal should be allowed, and the matter should be re
ferred back to the Referee to hear the evidence and to ascertain 
the sum due the contractors under the contract and for extras. 
The costs of the appeal should be in the cause; but the costs 
which are lost or occasioned by the refusal of the Referee to 
allow the contractors to prove their claim in the usual way 
should he paid by the owners in any event.

Appeal allouud.

SIVEN v. TFMISKAMING MINING CO.
Ontario Court of Appeal. Moss, O., Harrow. Maclnrcn, Meredith and 

Magee. JJ.A. February 1.*), 1912.
1. Appeal ($ VII M 8—057)—Suppiciency ok verdict.

Il is tliv duty of an appellate Court to sustain a judgment upon a 
verdict if there is reasonable evidence to support the findings and if 
the findings themselves are reasonably sufficient to determine the 
issues between the parties.

2. Master and servant (♦ II E2—21fi)—Common employment—Neülect
OP STATUTORY DUTY.

The defence of common employment has no application to tin- 
breach of the statutory duty to supply a “pentice” to protect a shall, 
imposed bv statutory rule 17 of sec. 164 of the Mining Act of Ontario, 
h Kdw. VU. ch. 21.*

| .Sun// Sit. Marie Pulp and Paper Co. v. Myers, 33 Can. 8.C.R. 23. 
followed; tirons v. Wimbomc, (189S| 2 Q.II. 402, specially referred 
to.]



2 D.L.R. | Siven v. Temisk.xmino Mining Co. 165

3. Master and servant ($11 A 4—76)—Mining— Protection op mineur ONT.
—“Suitable pentice.” ------

Where a trap door built over a mining shaft was negligently left C. A.
open, by reason whereof a rock fell through it from another level of 1922
the mine and injured one of the miners, there is an omission on the ------
part of the mining company of a statutory obligation under rule 17 Sivkx 
of the Ontario Mining Act, 1908, to “provide a suitable pentice” for r.
the protection of the workmen working on the lower level while work Temiskam- 
was going on on a higher level, and this notwithstanding that the ino 
trap door while kept closed would be effective as a pentice. Mixing

Action by a miner to recover damages for injuries sustained 
by him by reason of the falling of a large rock from the third 
level in the defendants’ mine down the shaft or winze upon the 
plaintiff's left hand. It was alleged by the plaintiff that the 
injury was caused by a defective condition of the defendants’ 
works, and in particular by their not sufficiently protecting the 
head of the shaft or wince from loose and falling rock, as required 
by the Mining Act of Ontario, 1908, sec. 104, rules 17 and 31.*

April 3 and 4, 1911. The action was tried before Falcon- 
BHIDGB, C.J.K.B., and a jury, at North Bay.

The questions left to the jury and their answers were as 
follows:—

1. Were the plaintiff's injuries caused by the negligence of 
the defendants? A. Yes.

2. If so, what was their negligence? A. In not providing 
proper pentice over the man-hole into the stopc.

3. Did the defendants fail to provide a suitable pentice for 
the protection of workmen in the shaft in which the plaintiff 
was injured (as required by sub-see. 17 of sec. *04 of the Mining 
Act of Ontario)? A. Yes.

4. Did the defendants fail to comply with sub-sec. 31 of 
sec. 104, by examining the working shaft, level, and stope, in 
order to ascertain that they were in a safe and efficient working 
condition? A. We arc of opinion that the shift boss or other 
officer going through the mine in the ordinary discharge of his 
duties does not fulfill the requirements of this sub-section. There 
has been no evidence produced to shew that systematic examina
tion of the work was carried out.

5. Was the plaintiff guilty of negligence which caused the
•Section 164 of the Act (8 Edw. VII. oh. 21) : The following general 

rules shall no far as may be reasonably practicable be observed in every
mine: • • . . e

17.. Where a shaft is being sunk below levels in which work is going 
"ii. a suitable pentice shall Ik* provided for protection of the workmen in 
the shaft. .....

31. The Manager or Captain or other competent officer of every mine 
-hall examine at least once every day all working shafts, levels. "sto|H*s. 
tunnels, drifts, cross-cuts, raises, signal apparatus, pulleys and timbering 
in order to ascertain that they are in a safe and efficient working condi 
imn. and he shall inspect and scale, or cause to lie inspected and sealed, 
the walls and roofs of all slopes or other working places at least once 
every week.
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ONT. accident or which so contributed to it that but for his negligence
C. A.
1912

the accident would not have happened? A. No.
G. If you answer “Yes" to the last, question, wherein did

Temihkam-

Co*0

his negligence consist? (No answer.)
7. At what sum do you assess the damages in case the plain

tiff should be entitled to recover? A. 82,500.
Messrs. A. (1. Singh 1 and G. G. T. Wan, for the plaintiff, 

moved for judgment in his favour on the findings of the jury.
Argument Messrs. .1/. A*. Cowan, K.C.. and G. II. Salgcwick, for the de

fendants. renewed a motion for a nonsuit made at an earlier stage.
April 21 ami May 24, 1911. Written arguments were sub

mitted by counsel.

May 25, 1911. Falcon bridge, The plaintiff proved,
and the jury found failure by the defendants to comply with 
rules 17 and 31 of see. 1G4 of the Mining Act of Ontario.

I do not consider myself bound to accept the defendants’ 
definition of a “pentice" as a covering erected within the shaft 
itself or at its mouth.

To the quotations in the defendants’ argument I add:— 
Sleep shall neither night nor day
Hang upon his pent-house lid.

(Maidn-th. Avt 1. sv. Hi.)
Pent-house lid, i.«., eye lid a projection or lean-to attached to the

wall of the face.

Judgment for the plaintiff for 82.500 and costs.

The defendants, by leave, appealed directly to the Court of 
Appeal from the judgment of Falcon BRI due, C.J.K.B.

Messrs. II. E. Hose, K.C., and G. II. Sedgcmck, for the defend
ants, argued that, if there was any negligence that caused the acci
dent, other than that of the plaintiff hinself, it was the negli
gence of Crabbe, who was the plaintiff’s fellow-servant; and, as 
the action could not succeed under the Workmen’s Compensation 
for Injuries Act, it must fail altogether. It was alleged on the 
part of the plaintiff that the defendants had t>ccn guilty of a 
breach of the duty imposed upon them by rule 17 of sec. 161 
of the Mining Act of Ontario in failing to provide “a suitable 
penticc" for the protection of the workmen in the shaft. There 
is no evidence shewing that the defendants failed to comply 
with the provisions of rule 17, and the finding of the jury in 
answer to the questions submitted to them is, in effect, that 
the negligence causing the accident was the omission of the 
defendants to provide a proper pentice over the man-hole into 
the slope, where there is no statutory requirement, nor obliga
tion at common law, that such a pentice should be provided.

A. G. Slaght, for the plaintiff, argued that, from the condi-
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tion of the works, the defendants were bound to take extra
ordinary precautions to ensure the safety of their employees, 
and the evidence shewed that it was quite possible for them 
to have taken such precautions. The defendants, as found by 
the jury, had failed to perform the statutory duties cast upon 
them by rules 17 and 31 of sec. 104 of the Mining Act of Ontario, 
and they had also failed to discharge the obligation cast upon 
them at common law to adopt a reasonably safe system for the 
protection of their workmen: Myers v. Sault Ste. Marie Pulp 
ami Paper Co. (1902), 3 O.L.R. 000, affirmed, sub man. Sault 
Ste. Marie Pulp ami Paper Co. v. Myers (1902), 33 ( ’an. S.C.R. 23.

Hose, in reply, argued that, if no breach of statutory duty 
was shewn on the part of the defendants, the plaintiff's ease fell 
to the ground.

February 15. Harrow, J.A.:—The statement of claim 
alleges that the plaintiff, while in the employment of the de
fendants as a miner, on the 13th January, 1910, was engaged in 
running a drill at the bottom of a shaft or winze from the third 
level in the defendants’ mine, when a piece of rock from the third 
level came down the shaft or winze upon the plaintiff and severely 
injured him; that the injury was caused by a defective condi
tion of the ways, works, etc., of the defendants’ mine, whereby 
the same were left unprotected or insufficiently protected; that 
the defendants were further negligent by a failure to have the 
working parts of the mine examined by a competent officer, 
and in not ascertaining that they were in a safe and efficient 
working condition, and in not keeping loose and falling rock clear 
from the shaft or winze in which the plaintiff was employed, 
and in not sufficiently protecting the head of such shaft or winze, 
as required by sec. 104, rules 17 and 31, of the Mining Act 
of Ontario, 1908, and amendments thereto. And the plaintiff 
claimed to recover under the common law, the Mining Act, and 
the Workmen’s Compensation for Injuries Act.

The statement of defence set up, as to the claim under the 
common law, was that the defendants had employed competent 
servants and supplied them with proper material and appliances 
for the proper and efficient maintenance and management of 
the defendants’ premises, plant, and business, and that the 
negligence, if any, was that of a fellow-servant; that the de
fendants’ system of carrying on their business was the best and 
safest which they had l>ecn able to discover or devise, and was 
not such as to Ik* liable to cause or contribute to the plaintiff’s 
injury; that the plaintiff voluntarily assumed the risk; that the 
defendants had not been negligent, and that the plaintiff was 
guilty of contributory negligence; as to the claim under the 
Workmen’s Compensation for Injuries Act, that no notice of 
the claim had lx*en given within the time specified in the Act, 
nor had the action lx*en brought within the period in that behalf
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0NT- therein prescribed. And, generally, the defendants denied that
q A they had been negligent or had neglected any duty owing to the 
1912 plaintiff.

Several witnesses were examined on both sides, and from the 
Sm;x testimony so adduced the essential facts appear to be as follows. 

Temiskam- The plaintiff was severely injured and disabled by a piece of rock 
inu falling down the shaft in which he was working, through no fault 
" of his. This rock came through a man-hole situated above the 
—1 mouth of the shaft, where men were engaged in what is called

oarrow, j.a. “stoping.” The stope is an overhead excavation, which was
being made in the roof of the 300-foot level, below which was
the shaft or winze in which the plaintiff was working. The entry 
into the stope was made through this man-hole, which was reached 
by a ladder resting on the floor of the level, near the mouth of 
the lower shaft or winze, in which the plaintiff was working. 
There was, at the time, a trap-door or covering over the mouth 
of the shaft or winze in which the plaintiff was, but which, un
fortunately, was open at the time of the accident. If it had 
been closed, the injury to the plaintiff would not have occurred. 
This trap-door could not be and was not intended to be kept 
closed all the time. It had to be opened from time to time to 
permit men to pass up and down with the drills which the plain
tiff was using, and it was open at the time, so the plaintiff said, 
to let the drill bucket down.

Before proceeding with the stoping, Kelly, the workman in 
charge, sent his helper (Crabbe) to see that this trap-door was 
closed, and Crabbe called back that “everything was all right,” 
upon which the stoping proceeded.

Kelly was examined as a witness, but Crabbe was not. It 
was Crabbc’s duty, so Kelly said, not only to see that this trap
door was closed, but to remain near and see that it remained 
closed while the stoping operation was going on. That he did 
not do so is made evident by the undisputed fact that it was 
open, or the plaintiff would not have been injured in the manner 
in which no one disputes he was.

The learned Chief Justice left the case to the jury, in a very 
full and careful charge, to which no substantial objection was 
taken, and the jury answered the questions submitted as follows:—

(The learned Judge then set out the questions and answers 
as above.)

It was conceded that the action could not be maintained 
under the Workmen’s Compensation for Injuries Act, because 
it had not been commenced in time.

And the defendants contend that there was no evidence 
proper for the jury of negligence at common law, or of a breach 
of duty under the provisions of the Mining Act, sufficient to 
entitle the plaintiff to maintain the action.

In my opinion, the plaintiff established a good cause of action
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against the defendants for a breach of rule 17 of sec. 104 of the 0NT-
Mining Act of Ontario, 8 Edw. VII. eh. 21, which provides that c A’
“where a shaft is being sunk below levels in which work is going ibis
on, a suitable pentice shall be provided for protection ot the 
workmen in the shaft.” The shaft in which the plaintiff was, Sivkn 
was being sunk below a level in which work was going on. The Tkmihkam- 
circumstances, therefore, called upon the defendants to supply in» 
a “suitable pentice.” The duty itself is too clearly expressed to '^\ixu 
admit of argument against it. The only real question is, there- _L
fore: Did the evidence shew that it had been reasonably per- a,rrow*J-A> 

formed? The jury by their third answer find generally that it 
was not. This finding, however, the defendants contend, must 
be interpreted by the second answer, and. so interpreted, means 
the placing of the pentice over the man-hole, which they say is 
an unreasonable and in fact impossible position in which to place 
it. I do not accede to either view, that is, that such an inter
pretation is compulsory, or that it would have been impossible 
so to place a pentice at the man-hole as to have prevented rock 
from falling into the shaft where the plaintiff was, although it 
may be conceded that to do so would, to some extent, have 
lessened the convenience of the man-hole, and would, of course, 
have involved the expenditure of money. The statutory duty, 
however, takes no account of inconvenience, or even expense, 
but is quite absolute in its terms. And the defendants them
selves, in effect, so regarded it; for, while they contest the pro
priety, and even the possibility, of a pentice at the man-hole, 
they claim that the trap-door over the shaft itself was a pentice, 
and that, having supplied it, they have complied with the statute.
That question was, upon the evidence and the charge, one which 
the jury was required to pass upon. The question itself (No. 3) 
was, as the learned Chief Justice told the jury, expressly based 
upon rule 17. After reading the rule he said: “The question 
follows that exact language, and the plaintiff asks you to say 
that the defendants did fail to provide a suitable pentice.” Ho 
then described the meaning of the term “pentice,” and wound 
up his remarks upon this head as follows: “Well, the defendants 
go further and say the trap-door was a pentice; and, if the trap
door had been closed, as it ought to have been, that was sufficient 
protection for the men below. There is the argument on one 
side and the other, and it is for you to determine upon your view 
of the case, and of the evidence, whether they did provide a suit
able pentice for the protection of the men under the provisions 
of the Act.”

Our duty, as I understand it, is to sustain the judgment if 
there was reasonable evidence to support the findings, if the 
findings themselves are reasonably sufficient to determine the 
issues between the parties. It sometimes happens that a finding 
is imperfact, or that two or more findings are inconsistent or even
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a new trial—a thing to he avoided unless it is clearly required 
in the interests of justice. In this case, having regard to the 
whole evidence, the charge, and the findings, I am quite unable

Tbmibkam-

Mining
Co.

to see any imperfection or inconsistency which requires our inter
ference.

Nothing that I see requires the third answer to be confined 
as the defendants contend. On the contrary, it seems to cover, 
or at least to be sufficient to cover, other and wider ground than

Garrow, J.A. was intended by the second answer, and is, in my opinion, upon 
the evidence, the more complete and satisfactory answer of the 
two. The trap-door, if kept shut, would, as the learned Chief
Justice seemed to think, have been a “suitable pentice,” in the 
language of the Act, but when open was no pentice at all. And 
for the failure to keep it shut the defendants, and not the plain
tiff, should suffer; the defence of common employment, it need 
scarcely be said, having no application in the case of a breach 
of a statutory duty : see droves v. Lord Wimborne, [1898] 2 Q.B.
402; Sank Ste. .l/ari'c Pulp and Paper Co. v. Myers, 33 Can.
8.C.R. 23.

This conclusion makes it unnecessary to consider the effect 
of the answer to the fourth question.

I would dismiss the appeal with costs.

Moss, C.J.O., and Maclaren, J.A., concurred.

Magee, J.A.:—It is manifest from the reading of sec. 104 
of the Mining Act that the danger to be guarded against by a 
suitable pentice over a shaft is not that from the fall of tools 
or material falling from within the shaft itself, but from the 
carrying on of work in levels above the shaft. Therefore, while 
perforce it must be adapted to the confined space, it should, 
above all, lie sufficient for protection against that <langer. 1 
see nothing to say of what particular shape or how close to the 
shaft it must be, but it must be sufficient; and, if it is not, the
Act has not l>ecn complied with. A covering from outside danger, 
which yet would allow free access to the shaft for workmen and 
for hoisting from and into it, might readily be provided. But 
the very object of the Act is, that there shall be something beside 
the carefulness of workmen which shall protect those who can
not protect themselves in the space below; and, if it is to be 
effective and suitable, it should be in operation without depen
dence on carefulness, and should only be out of operation when 
interfered with improperly.

Here the evidence is, that in the ordinary course of opera
tion the trap-door was frequently and necessarily open, and. 
while open, no covering over it or protection was provided against 
the danger from the operations in the stope overhead near-by.
That was left to the carefulness of the workmen only, and the
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improbability of that happening which did happen. The only 0NT 
wonder to me is, that it did not happen before. And, so far as A 
I can see, a few short sloping boards inside the stope, in front hu-j
of the so-called man-hole, would have prevented the danger, and 
yet afforded access to the stope behind them. That was the ' ^KX 
“work going on” in the level below which the shaft was sunk, Tkmihkam- 
and was the very thing from which there was most danger to be i'«- 
apprehended; and, unless danger from that source to the men Xll(N„US° 
in the shaft was guarded against, the pentiee from other dangers 
was ineffectual; and, if it had been guarded against, there was j.a.
practically little danger, so far as shewn, from other sources.
That, I think, was what the jury had in mind by their second 
finding—not a pentiee for the man-hole, but a pentiee for the 
shaft, against that danger from the man-hole. In that finding 
they were well warranted by the evidence; and it is no answer 
to say, that the foreman or some one else sent some one to see 
at the last moment that the insufficient because open |>entiee 
was made sufficient for the time being by closing it.

I would dismiss the appeal.

Meredith, J.A.:—There is nothing extraordinary in the 
words “a suitable pentiee.” A suitable pentiee is merely a 
suitable covering to save those below from things falling from 
al>ove; protection from many more things than that which in 
falling from the west stope extraordinarily found its way from 
the stope through the small “man-hole” between the stope and 
the shaft, and then through the small opening in the covering 
of the shaft, called the trap-door, which happened to be open 
at the very moment when the work, which loosened the rock 
which caused the plaintiff’s injury, was begun; open through 
the direct neglect of the plaintiff’s fellow-workmen or workman, 
in regard to the closing of the trap-door. The workman who 
did the work which loosened the stone was Kelly, and he, before 
beginning that work, directed the other fellow-workman, Crabbe, 
to see that tin1 trap-door was closed; Crabbe negligently reported 
to Kelly that the door was closed, and this negligence was the 
direct and immediate cause of the plaintiff’s injury.

Tin- course of the stone was, as 1 have said, extraordinary: 
it first hounded through a small man-hole space in a protecting 
structure provided at the place where the mining was going on; 
and then, coming down to the pentiee over the shaft, dodged 
again, as it were, through the small man-hole opening in that 
large structure, the door of the man-hole happening, at the 
moment, to have been very negligently left open. It is surely 
extraordinary that at both places it should find and pass 
through the very small opening rather than fall against very 
large protecting surfaces.

The covering of the shaft which I have mentioned was a
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perfect safeguard of the shaft below it, when the trap-door was 
closed. A trap-door was obviously necessary for the working 
of the mine; it was the only means of access for men and material 
to the shaft below it; and, of course, miners below are in danger 
from anything that may fall down upon them, whether bucket, 
man, tools, or materials, as much as rock being loosened.

It is said that the covering was not a pent ice, because it had 
a trap-door in it; but how can that be, if, as is the fact, here, a 
trap-door was necessary for the working of the mine?

if one have the mistaken notion that the trap-door was the 
pent ice, it is very easy to go wrong. The trap-door was but a 
necessary opening in the large roof-like structure which was 
the pent ice of the shaft in question. What the law required 
was a covering of the shaft for the protection of the men work
ing in it against anything falling down upon them. What the 
defendants did was to roof the shaft over completely so as to 
form n protection of that character : but it was ab
solutely necessary that there should he a means of ingress and 
egress to and from the shaft, if men were to work in it and 
so need protection—if it were not to he abandoned : so what else 
was possible and practicable other than the man-hole ; and 
what possible better “reasonably practicable” method of pro
tecting it, and of at the same permitting reasonable use of the 
shaft, than a trap-door—the usual, if not the invariable, ar
rangement ? To treat the trap-door as the pentice is to quite 
fail to grasp the situation—it covered hut an absolutely neces
sary small opening in the large and complete pentice. There
fore. not only did the defendants provide “a suitable pentice,” 
“so far as was reasonably practicable,” hut they provided one 
upon which no one's ingenuity has yet been able to suggest a 
practicable improvement. To say that a pentice is not 
a pentice because it has a necessary door in it is equal to saying 
that a house is not safe if it have any door in it. because some 
one may negligently leave the door open.

I would allow the appeal and dismiss the action, which should 
have been brought against the men or man whose negligence 
caused the injury, or the defendants under the Workmen’s Com
pensation for Injuries Act.

Appeal dismissed: Meredith, J.A., dissenting.

05



2 D.L.R.J Starke Cooperage Co. v. Migneault. 173

STARKE COOPERAGE CO. et al. v. MIGNEAULT and VALLEE (mis- 
en-cause ).

Quebec Court of Review, Tellicr. l)c I.orimicr, ami Dunlop, <IJ.
April 3, 1912.

1. Ykmm.b axii purchaser (8 I K—28)—Failure to pay purciiahk money 
—Rescission.

In an action in dissolution of sale by reason of non-payment of 
price the buyer may pay tlie instalments due. with interest and costs 
not only before judgment is rendered by the Superior Court, but, if 
the case lie iii-crihed in Review, at any time liefoic judgment is pro
nounced bv the Court of Review and thus avoid the cancellation of 
the sale. (C.C. 1538; C.P. 1203.)

Plaintiffs 11 in I sited the defendant Migneault in dissolution 
of sale for non-payment of the purchase price and obtained 
judgment in the Superior Court cancelling the contract of sale. 
The mis-cn-cautt, Vallée, who had bought the property from 
the ‘fendant, inscribed in Review, and lie fore judg
ment was pronounced tendered into Court tin* instalments due to 
date, with interest and all costs, both in the Superior Court and 
in the Court of Review and prayed acte thereof. The Court of 
Review recognized his right to do so on the ground that it acts 
as “three Judges of the Superior Court sitting as a Court of 
Review” (C.P. 1189), and that such judgment in Review once 
rendered “must Ik* sent hack to the Court in which the case 
was first decided, to lie there registered as being the judgment in
the suit.................... ” (C.P. 1203), and as art. 1538 C.C. (on
Sale) says : “the judgment of dissolution by reason of non-pay
ment of the price is pronounced at once, without any delay being 
granted by it for the payment of the price ; nevertheless the 
buyer may pay the price with interest and costs of suit at any 
time liefore the rendering of the judgment.” the Court con
cluded that the mis-t n-cawu was still in time to pay.

Jtulynu nt aevordingly.

QUE.

Court of 
Review. 

1912

April 3.

TOBIN v. CANADIAN PACIFIC RAILWAY CO. SASK.
Saskatchewan Supreme Court, \rwlan<ts, Johnstone, I.a mont, anil gn

Biowu, .1.1. April 4, 1912.
1. Master a xii servant ( 8 II A 4—71)—Daxukhovk machinery—Neou- -----

liKXt’C. April 4.
In hii action by the conductor of a construction train for injuries 

re-lilting from n wing of a gravel spreading machine operated by air 
pressure, coming down upon him. caused by the engineer in charge 
of the machine unintentionally starting it by striking his knee against 
the handle of a valve used to* set it in motion while attempting to get 
closer to the air gauge, which, owing to the darkness, lie eould not see 
from where he stood without a light, to ascertain if there was suffi
cient air in the reservoir of the machine to o|»erntc the same, a motion 
for the nonsuit was rightly refused, it being for the trial Judge to 
say whether any facts have been established in evidence from which 
negligence may be inferred, and for the jury to say whether or not 
from these facts negligence ought to he inferred.

[Metropolitan R. Co. V. Jackson, 3 A.C. 197, followed.]

2^9156
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Appeal by defendants from the judgment entered at the 
trial by Wetmore, C.J.. on the findings of tlm jury.

The appeal was dismissed.
In August. 1910. the plaintiff, who was a conductor on one 

of the defendants' construction trains, was injured by one of 
the wings of a machine for spreading gravel coming down on 
him with great force. In his statement of claim he alleged that 
his injuries resulted from the improper and negligent act of one 
Neil Woodhouse. another servant of the defendant company, in 
setting the machine in motion. The evidence shewed that Wood- 
house was the engineer in charge of the spreading machine and 
that the plaintiff, in the execution of his duty, was properly 
standing alongside of it. The machine had large iron wings on 
each side weighing between two and three tons each. When in 
operation these wings were let down and were used to spread the 
gravel or ballast, which was brought on ears. It was operated by 
air pressure. The accident took place about eight-thirty o'clock 
p.m., and at that time of night it was ipiite dusk. Orders hail 
been given to spread some more ballast that night. It was cus
tomary for the man in charge of the machine, before com
mencing to use it, to look at the air gauge, which was situated 
on the top of the cylinder or air-tank, to ascertain if there was 
the proper pressure for operating purposes. Woodhouse, who 
was called as a witness for the plaintiff, stated that on the night 
in question he looked at the gauge, but it was too dark for him

2. Trial i§IIC H—1401—Personal injury action—Instruction as to
NEGLIGENCE.

In an action for personal injuries to tlie conductor of a construction 
train resulting from a wing of a gravel spreading machine operated 
hy air pressure, coming down u|niii him, caused by the engineer in 
charge of the machine unintentionally starting ii by striking his 
knee against the handle of a valve used to set it in motion while 
attempting to get closer to the air gauge, a statement hy a witness 
that the engineer must have lieen climbing up the machine, together 
with the evidence that the valve was from two and a half to three 
feet above the spot where the engineer was standing, would justify 
a suggestion in the trial Judge's charge that the engineer might have 
touched the valve with his kins- while clinihing up the machine to get 
a nearer view of the gauge.

3. Aitkal (JVIIM 8—609)—Kxckhhivk verdict—Measure of damage—
Personal injuries action.

Twelve thousand dollars is not an excessive verdict for damages for 
|H*rsonal injuries to one left a permanent cripple and unable to follow 
his usual occupation ns conductor of a construction train earning 
two hundred and fifty dollars a month in summer and as conductor of 
a freight train in winter earning, at least, one hundred and twenty 
dollars a month, whose future earning power would be problematical, 
ami such verdict cannot In- said to have been founded upon a wrong 
measure of damage where the income which it would bring in.-at cur
rent investment rates, would lie less than one half of his previous 
earnings.

[Johnston V. (l.W.R. Co.. [10041 2 K.R. 250; Ilntrmon v. 1 riihllcse.r, 
2't O.Î..R, 137. ami Rhrahm v. Toronto Ktj. Co., 25 O.L.R. 310, speci
ally referred to.]
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to see the amount of pressure registered on it without leaning 
over the tank. He states that he could have seen it without 
leaning over if he had used a lantern. A lantern had been pro
vided for his use. hut on this occasion he did not use it, although 
on some other occasions he had done so. He also stated that 
when he leaned over to see the gauge his knee touched the lever 
or handle which opens the valve by which the air pressure was 
applied to the wing on the north side of the machine. As a 
result of the application of the pressure, the wing descended 
rapidly, struck the plaintiff and knocked him down, breaking 
his left leg between the knee and the ankle, and otherwise in
juring him. The evidence shewed that the air tank was circular 
in shape and was situated in a horizontal position on the plat
form of a car, and that the gauge was in the centre of the tank 
on the top, about level with the eyes of a man standing on 
the car platform. The plaintiff in his evidence testified that 
the levers or handles of the valves by which the machine was 
operated were from two and a half to three feet above the plat
form. It was also shewn that the valve which put on the pres 
sure which caused the injury was slack. This evidence was all 
submitted on behalf of the plaintiff. At the close of the plain
tiff's ease, counsel for the defendants moved for nonsuit on the 
ground that there was no evidence of negligence to go to the 
jury. The learned Chief Justice, who was presiding, refused the 
motion. Evidence was then put in for the defence. At the 
conclusion of the case, the learned Chief Justice submitted to 
the jury the following questions, to which the jury brought in 
the following answers :—

Q. 1. Was there any actionable negligence on the part of the de
fendant* or their servant* which contributed to the injury to the 
plaintiff?

A. Yes.
Q. 2. If so, what did such negligence consist of?
A. We find the negligence con*i*ted of the fact that Woodhouse 

endeavoured to in*|»eet the gauge without a light at a time when a 
light wa* nece**ary. and in wo doing touched the valve that caused 
the accident.

Q. 3. At what amount do you a**e*w the damage*?
A. $12,000 plu* $1)7.50 unpaid expense*.
(,». 4. If you 11 ml the defendant* guilty of actionable negligence by 

Woodhouse touching the valve, did he touch it merely in leaning 
over to inspect the gauge, or did he touch it in an endeavour to climb 
on to the tank, or did he, weeing that lie wa* neir those valve*, con
duct himwelf negligently or carelessly in a general way and *o touch

A. We are of opinion that the evidence goes to whew that the valve 
was moved by contact with Woodhouse'* knee. It must have been 
done while he was endeavouring to climb up on the tank in hi* en
deavour to get near enough to the gauge to ascertain what pressure 
registered thereon.
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On these answers the learned Chief Justice entered judgment 
for the plaintiff for $12,097.50. From that judgment the de
fendants brought the present appeal to the Court en banc. In 
the notice of appeal many grounds of appeal were set up, but on 
the argument only these three were urged :

(1) That the learned Chief Justice should have nonsuited the 
plaintiff at the close of the plaintiff's caw*.

(2) That in his charge to the jury and in the questions submitted 
to them the learned Chief Justice threw out the suggestion that 
Woodhouse might have touched the valve with his knee in attempting 
to climb up the tank to get a nearer view of the giuge, when no 
such suggestion ap|>eared in the "evidence.

(3) That the damages were excessive.

Messrs. IV. B. Willoughby and IV. B. Bom II, for appellants, 
defendants.

Il. Y. Mac Donald, for respondent, plaintiff.

Newlands, J.:—The plaintiff, while in the employ of the 
defendant company, was injured by one of the wings of a 
McCann machine, a machine used in grading, falling upon 
him; and he brought this action for damages, alleging (1) the 
negligence of the defendant, its workmen and servants, and (2) 
that the machine was defective in that the > in the upright 
post thereof and the chain between said staple and the wing of 
the machine were not sufficiently secure or strong to prevent 
said wing from coming down when pressure was improperly, 
carelessly, or negligently applied. There was no evidence to 
sustain the second ground, and the sole question, apart from 
the amount of damages given by the jury, is whether there was 
any evidence of negligence on the part of the defendant company 
to go to the jury.

Mr. Willoughby argued that the learned trial Judge, having 
expressed the opinion at the close of the plaintiff's case that 
there.* was no evidence of negligence, should have nonsuited 
the plaintiff instead of letting the case go to the jury. Vpon 
this question the following rule is laid down by Cairns, L.C.. in 
Metropolitan Railway Co. v. Jackson, 3 App. Cas. 193, as the 
principle which was decided in Bridges v. North London Ry. Co.. 
L.H. 7 H.L. 213, namely, “that from any given state of facts 
the- Judge must say whether negligence can legitimately In* in
ferred, and the jury whether it ought to be inferred.”

It was shewn by the plaintiff's evidence that one Wood- 
house, im employee of the defendant company, went to the 
machine which caused the accident for the purpose of ascer
taining by the air gauge whether there was sufficient air in the 
reservoir to operate the machine; that it was dusk at the time, 
and not having a light with him, he had to lean over, and in 
doing so his knee caught one of the valves and opened it, and 
caused the wing to drop which injured the plaintiff.
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Now, I have no doubt that negligence can be legitimately 
inferred from the above facts, and 1 am, therefore, of the opinion 
that the learned trial Judge was right in not nonsuiting the 
plaintiff. By the defendants’ evidence it was shewn that the 
valve in question was some two or three feet above the floor of 
the car, and that Woodhouse could not have touched it with his 
knee unless lie had climbed up on the machine when he went 
to look at the gauge. This is corroborated by the pictures of 
the machine put in as exhibits.

The following questions were left to the jury:—
(1) Was there any actionable negligence on the part of the de

fendants or their servants which contributed to the injury of the 
plaintiff?

(2) If so, what did such negligence consist of?
(4) If you find the defendants guilty of actionable negligence by 

Woodhouse touching the valve, did he touch it merely in leaning over 
to inspect the gauge, or did he touch it in an endeavour to climb 
on to the tank, or did he, seeing he was near these valves, conduct 
himself negligently or carelessly in a general way and so touch it?

To these questions the jury found the following answers:—
(1) Yes.
(2) We find the negligence consisted of the fact that Woodhouse 

endeavoured to inspect the gauge without a light at a time when a 
light was necessary, and in so doing touched the valve which caused 
the accident.

(4) We are of opinion that the evidence goes to shew that the 
valve was moved by contact with Woodhouse's knee. It must have 
been done while he was endeavouring to climb up on the tank in his 
endeavour to get near enough to the gauge to ascertain what pressure 
registered thereon.

As to the questions put to the jury, Mr. Willoughby argued 
that No. (4) was an improper one, in that it left the jury to draw 
an inference for which there was no evidence—i.e., “did he touch 
it in an endeavour to climb upon the tank?” The same objec
tion was taken by him to the learned trial Judge before the jury 
returned; and his Lordship’s reply, that “it was an argument 
based upon the evidence, because when the witness was on the 
stand to whom you refer—McCallum—Mr. Macdonald drew 
attention to the height of his knee, and he put this question to 
him: ‘Seeing the height of the valve and the height of his knee, 
he must have been attempting to climb the tank? ’ and the wit
ness replied that he must have been,” is one with which I entirely 
agree.

I am, therefore, of the opinion that the learned trial Judge 
was right in leaving the question of negligence to the jury, and 
that the evidence justified the jury in bringing in the verdict 
which they did, and that that verdict should not be disturbed.

As to the amount of the damages, I can see no adequate reason 
for disturbing the verdict.
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Lamont, J. :—As to the first of the above contentions, I do 
not see how the learned Chief Justice could properly have 
directed a nonsuit. A plaintiff cannot be nonsuited if there 
is any evidence from which a jury may properly infer negli
gence on the part of the defendants of the character alleged 
in the statement of claim. It has long been an established rule 
that it is for the Judge to say whether any facts have been 
established in evidence from which negligence may be inferred. 
If so. it is for the jury to say whether or not from those facts 
negligence ought to be inferred: Metropolitan II. W, Co. v. 
Jackson, 3 A.C. 193, at p. 197.

Here the evidence established that the plaintiff's injuries 
resulted from the action of the defendants’ servant, Woodhouse, 
who was in charge of the machine, in striking the handle of the 
valve with his knee while he was endeavoring to see the amount 
of pressure registered on the face of the gauge. Whether in 
so striking it he was acting as a reasonable, cautious, and pru
dent man would have acted under the circumstances is the ques
tion. There was before the Court the fact that he could have 
seen the gauge without touching the tank at all if he had used 
a lantern, also the fact that a lantern had been provided for 
his use and that on other occasions he had used it. Then there 
was the further evidence of the plaintiff that the handle or lever 
opening the valve in question was from two and a half to three 
feet above the platform on which Woodhouse says he was 
standing; and there was also a fact not then expressly stated in 
evidence, but of which the Court had ocular evidence, namely, 
that Woodhouse's knee when he was standing on the platform 
was only eighteen inches above the platform and would not. 
therefore, reach the handle of the valve. From these facts the 
question would naturally present itself, how could a knee which 
reached only eighteen inches above the platform strike a lever 
situated two and a half or three feet above the same platform. 
The answer which, it seems to me, would readily suggest itself is 
either that he was climbing up to get closer to the gauge, or else 
he sprang up, hoping by that means to get his eyes near enough 
to the gauge to see the amount of pressure registered thereon. 
In the evidence given on behalf of the defendants, one of the 
witnesses was asked how Woodhouse's knee could touch the 
valve, and his answer was, “He must have been trying to climb 
up.” If from the facts proven a reasonable inference may he 
drawn that Woodhouse was cither climbing up the side of the 
tank when lie opened the valve or that he sprang up and in so 
doing struck the valve with his knee, there is evidence from which 
negligence may be inferred, for such conduct cannot prima facie 
be said to comply with the standard of care required from those 
in charge of such machines. 1 am, therefore, of opinion that
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the learned trial «Judge was right in refusing the application for SASK. 
nonsuit. gc

As to the objection raised to the charge, I am clearly of inl0
opinion that it is totally without merit. When the ease was ----
given to the jury, there were not only sufficient facts before the 1,1111 v
jury to enable them to draw the inference that Wood house was Canadian 
climbing up the tank when he touched the valve with his knee, Pacific
but there was also the express statement of one of the witnesses ll'{^VAY
for the defence that he must have been doing so. __ 1

The last ground of appeal was that the damages allowed were Unumt'J* 
excessive. The jury awarded the plaintiff $12,000 damages and 
$97.50 unpaid expenses. The plaintiff was very severely injured 
in the left leg between the knee and ankle. For a space of five 
inches where the bar of the wing caught his leg the bones were 
broken in more than one place. There was what is called a 
multiple fracture. The bone was so crushed that several pieces 
were removed. At the date of the trial, some fifteen months 
after the accident, inchainic paralysis had set in. The injury 
to his left leg is of a permanent nature and will cripple him for 
life. In addition, five teeth were knocked out, and the plaintiff 
suffered several flesh wounds on the head, body and right leg.
From these, however, at the time of the trial he had pretty well 
recovered with, of course, the exception ut his teeth. He also 
suffered from nervous shock occasioned by the accident.

The rules to setting aside a verdict on the ground of ex
cessive damages was laid down by Lord Esher, M.R., in Prard 
v. Graham, 24 Q.B.D. 59, as follows:—

I think that the rule of conduct is as nearly as possible the same 
as where the Court in asked to set aside a verdict on the ground that 
it is against the weight of evidence. If the Court, having fully con
sidered the whole of the circumstances of the case, come to the con
clusion only, “We think that the damages are larger than we our- 
selves should have given, but not so large as that twelve sensible men 
could not reasonably have given them," then they ought not to in
terfere with "the verdict.

This rule, however, as was pointed out in Johnston V. The 
Gnat Western lx ail way Company, [1904] 2 K.B. 250, must he 
construed in the light of the other decisions of the Court.

In his “Laws of England,” volume 10, at p. .950, Lord Iials- 
bury lays down the rule relating to excessive damages, as gleaned 
from all the cases, as follows :—

Where the damages awarded by a jury are excessive a new trial 
will I*» granted if the Court of Appeal, without imputing perversity 
to the jury, comes to the conclusion, from the amount of damages and 
tlie other circumstances, that the jury must have taken into con- 
sidération matters which they ought not to have considered or have 
applied a wrong measure of damages. The mistake of the jury caused 
cither by misdirection as to the measure of damages, or by failing 
lo consider right matters or considering wrong matters of damage,
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or by applying a wrong measure of damage although rightly directed 
as to the rule applicable, may be rectified by the Court of Appeal 
under this power.

It was not suggested on the argument before us that there 
was any misdirection by the learned Chief Justice in his charge 
to the jury as to the measure of damages, nor, apart from the 
fact itself that the amount awarded is very large, can I find 
any evidenee that the jury allowed damages in respeet of matters 
which should not have been considered or that they applied a 
wrong measure of damage. The question, then, is, from the 
fact alone that they have awarded $12,000 are we forced to 
conclude that they must have erred in assessing the damages? 
Is the amount so unreasonably large that twelve sensible men, 
properly instructed, and assessing damages on proper principles, 
could not have awarded it? In fixing the amount, the jury 
were entitled to award damages not only for the actual pecuniary 
loss occasioned by the injury, but also for the pain and suffer
ing of the plaintiff and the diminution of his capacity for the 
enjoyment of life, as well as in respeet of his probable inability 
to earn an income equal to that which he had earned previous 
to the accident, and the probability that but for the injury he 
might have earned an increasing income: Halsbury’s “Laws of 
England,” vol. 10, ;ii i- $28

The plaintiff had been in the defendants’ employ constantly 
since 1896 as brakesman ami conductor. This has been prae- 
tically his life’s work. At the time of the accident he was the 
conductor of a construction train. As such, his wages amounted 
to as much as $250 per month. Construction work, however, 
lasted only through the summer months. In the winter months 
he was employed as a conductor on freight trains, and earned 
from $125 to $170 per month. Ilis injuries have permanently 
disabled him, and he can no longer follow the occupation at 
which he has been employed for so many years. To earn an 
income he will have to employ himself at some business suited to 
his crippled capacity. What he can earn is problematical. 1I«‘ 
tried selling insurance, but was not able to make more than 
travelling expense. The only money he has been able to earn 
sinee the accident, in addition to what he received from the in
surance company, was some $28 for enumerating. Under these 
circumstances it is impossible to say with any degree of aceurai y 
what would be the difference lietween the amount he would have 
earned had there been no accident and the amount he will be 
able to earn in his crippled condition. Yet this is an important 
factor to be considered by the jury in fixing the damages award
ed, and by us in determining whether or not the amount award' d 
is excessive. In Johnslon v. (in at Western Hail ira y Co., [1904 
K.B. 250, (supra), Vaughan Williams, L.J., at p. 257, said
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Now, in my opinion, the only way in which the figure of the dam
ages and the circumstances of the present case could prove that the 
jury in measuring the damages took into consideration topics which 
they ought not to have taken into consideration,or applied a measure 
of damages which they ought not to have applied, would lie, if we 
could draw the inference that the amount of the verdict proved that 
the jury had disregarded the fact to which their attention was drawn 
by Grantham, J., that the accidents of life and other elements ought 
to lie taken into consideration so as to prevent a jury from giving 
a plaintilT such a sum as would lx* simply an investment, enabling 
him to do nothing to earn his livelihood. Now, one could only come 
to such a conclusion if it could properly lie said that no jury, having 
regard to the evidence, could have put the difference between the 
prospective earnings of the plaintiff if he had lieen uninjured and 
those earnings after his injury at a higher figure than, say, —— 
a year, and then if you found that the amount of the verdict, after 
deducting all special damage and all damages given for personal pain 
and suffering, was a sum which equalled or exceeded the sum which 
would purchase a life annuity for a jierson of the plaintiff's age equal 
to the difference to which I have referred. In such a case I think a 
new trial might be ordered without reference to any perversity of 
mind of the jury in regard to the quantum. In any case in which 
you are aide to draw the inference that the jury either included a 
topic which ought not to have lieen included, or measured the dam
ages by a measure which ought not to have been applied. I think 
there ought to lie a new trial.
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There was no evidence from which the Court could ascertain 
what was the plaintiff's age at the time of the trial or the value 
of an annuity a person of the plaintiff’s age could purchase with 
the amount awarded. It is, however, clear that the amount 
awarded, even without making any deduction therefrom for the 
pain and suffering of the plaintiff, if put out at interest would 
not yield anything like the income which the plaintiff could 
reasonably expect he would have made hut for the accident. 
Even if it could be invested to yield 8 per rent, per annum, 
which it was argued is the prevailing rate of interest in this 
province, it would not earn much more than a half of what the 
plaintiff had been earning. Rut I do not think that it could he 
invested to yield eight per cent, for the rest of the plaintiff's 
life. Willi the development of the province, the rate of interest 
to be obtained here will approximate to that of the older pro
vinces, where five or six per cent, is the prevailing rate. On 
the other hand, it must not lie forgotten that, in assessing dam
ages for personal injuries caused by negligence, the jury must 
not attempt to award the full amount of a perfect compensation 
for the pecuniary injury, but must take a reasonable view of 
the cas.' and give what they consider under all the circumstances 
a fair compensation : Ihwlnj v. London and North-Weitern 
lôiilwnii (1873), 8 Ex. 321 ; Shtahrn V. Toronto lloiliraii, 2ô O 
1. R. 310.



182 Dominion Law Reports. [2 D.L.R.

SASK.

8.0.
1912

Tobin
e.

Canadian
Pacific

Railway
Co.

Looking at all the circumstances, the permanently crip
pled condition of the plaintiff, the income he was earning 
and likely to earn but for his injuries, the problematical amount 
he may earn in future, and the pain and suffering he has en
dured, I cannot say that a jury have awarded an amount which, 
after deducting all special damages, and all damages for per
sonal pain and suffering, would purchase a life annuity for the 
plaintiff equal to or approaching the difference between his 
prospective earnings, had he not been injured, and the amount 
he will probably earn in his injured condition. Nor can I say 
they have taken into consideration matters which they ought 
not to have considered, or that the amount awarded is such that 
twelve sensible men could not have awarded it. It is more, con
siderably more, than I would have awarded had I been called 
upon to assess the damages in the first instance, but that of 
itself is not sufficient to justify interference by an appellate 
Court. In Johnston v. G. IV. R. Co., [1904] 2 K.B. 250, above 
referred to, Vaughan Williams, L.J., at p. 254, said:—

If the only matter brought before the Court is an over estimate 
of the damages, I take it that the rule laid down by Lord Esher, 
M.R. in Praed v. firaham is incontrovertible.

In the recent case of Bateman v. County of Middlesex, 25 O.L.R. 
137, the point came before the Ontario Divisional Court. In 
that case the plaintiff, a physician fifty-five years old, was in
jured while driving along a country road early in the morning, 
by reason of a barricade being left without a light. The accident 
caused a falling of the right kidney, an injury to the right 
pleura, an infected gall bladder and a milder form of neuras
thenia. Riddell, J., before whom the case was tried, awarded 
$12,500 damages. An appeal was taken to the Divisional Court 
on the ground that the damages were excessive. Boyd, C., in 
giving the judgment of the Court, said:—

The amount awarded is larger than we should have awarded, hail 
the case come before us in the first instance. The Legislature has 
seen fit to provide that actions of this kind shall 1* tried by a Judge 
without a jury; and we must attribute to this assessment of dam
ages as much weight as would be given to the finding of a jury. It 
is not suggested that the learned Judge acted upon any wrong prin
ciple; and the fact that in his discretion he has given more, even 
much more, than we should have given, is not enough to warrant the 
interference of an appellate Court.
I am, therefore, of opinion that sufficient has not been shewn 

to justify us in interfering with the amount awarded by the 
jury. In addition to the authorities al>ove referred to, the follow 
ing are instructive: Taylor v. B. C. Electric Railway Co., 1 D.L. 
R. 384, 19 W.L.R. 851; Carty v. B. C. Eleetric Railway Co., 19 
W.L.R. 905; Bradcnbury v. Ottawa Electric Railway Co.. 19 
O.L.R. 34; Hansen v. Canadian Pacific R. Co., 7 Can. Ry. Cas.
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429, and 7 Can. Ry. Cas. 441 ; Clark's “Accident Law,” 2nd 
ed., at page 416 it scq.

The appeal should be dismissed with costs.
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Appeal dismissed. ( WADIAN

GORDON v. CANADIAN NORTHERN RAILWAY CO
Co.

Saskatchewan Supreme Court, M’rtmore, C.J.. Xeirlands, Johnstone, and 
La mont, JJ. April 4, 1012.

1. Master A XU SERVANT (jilt—7)—Emergency employment ox rail-

An employee it shewn to have liven injured during and in conse
quence of his employment with the railway where it appeared that, he, 
with others, was hired by the conductor to dig out a freight train 
stalled in snow, and wna told at the time of the hiring that lie would 
lie carried to the place and hack and after the train was dug out the 
men, at the invitation of the conductor, went into the caboose to 
warm themselves and to wait to go hack and, while they were there 
waiting, another train collided with the caboose and caused the in
juries complained of.

[Holmes v. (Ircat Xorthern R. Co., [1900] 2 Q.B. 409, approved.]
2. Appeal (§ VII M 8—659)—Excessive verdict—Measure of damage

—Personal injuries.
The *um of ten thousand dollars is not excessive damages for |ier- 

sonal injuries to a servant twenty-six years old due to a collision 
lietween trains causing him to be knocked down by the coal heater of 
the car he was in and to be so severely burned by the coals that his 
face was badly disfigured and his head was left so tender that he 
would not be able to stand extreme heat or cold and his right hand 
was so severely burned as to render it permanently useless, leaving 
him unable to follow his trade of blacksmith.

[Tobin v. Canadian Pacific It. Co., 2 D.L.R. 173. and Johnston V. tirent 
Western R. Co., [ 1904] 2 K.B. 259. specially referred to.]
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Appeal from the judgment of Brown, J., ait the trial, in 
favour of plaintiff on the findings of tin» jury in an action for 
personal injury. The appeal was dismissed. Wet more, C.J., dis
senting as to the quantum of damages and favouring a new trial 
on that ground only.

Messrs. O. II. Clark, K.C., and J. II. Lindsay, for appellants, 
defendants.

A. E. Doak, for respondent, plaintiff.

Wetmore, C.J. :—I concur in the judgment of my brother 
Lamont, which I have had the opportunity of reading, except in 
so far as the question of damages is concerned. I am of opinion
that the damages are outrageously excessive. The matter of 
determining, in an action of this character, whether damages 
are excessive or not must, in my opinion, depend altogether upon 
the reasonableness of them, and 1 admit that that is a question 
upon which there may be a great difference of opinion. I adopt
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what was laid down by Lord Eslier in Pracd v. Graham, 24 Q.B. 
D. 53, cited in the judgment of my brother Lament delivered at 
this Sittings in Tobin v. Canadian Pacific Railway Co., [2D.L.R. 
173] and that is that a new trial will not be granted because the 
damages are larger than the members of the Court would have 
given, but because they are so large that twelve sensible men 
could not reasonably have given them, and that is just the opin
ion that I have reached here—that these damages are so large 
that twelve reasonable men could not have given them. I know 
of no case binding upon me at present by which such damages 
are to be measured by a set rule. We have in this case ten 
thousand dollars awarded—an amount which, taking the aver
age of the earning ability of persons in the plaintiff’s employment 
or trade, would not likely be accumulated in the course of a long 
lifetime ; and I, for one, am not disposed to encourage the idea 
that every time a person is injured under circumstances which 
render a corporation liable, that a small fortune is to be be
stowed on the unfortunate victim of the accident. I recognize, 
however, the pain and suffering consequent upon such an acci
dent, and that compensation should be given therefor. In this 
ease, while the plaintiff was very badly injured, I would gather 
that he was not rendered incompetent for obtaining employment 
and earning a fair living. I cannot help but feel that corpora 
tions in matters of this sort are not fairly treated. In this ease 
the defendants were not the parties actually guilty of the negli 
genee. It was their servants, and especially the conductor and 
engineer of the passenger train, who were the actually guil.y 
parties. The defendants are liable upon a well-known principle 
of law which makes an employer liable for the consequences of 
negligent acts by his servants. I do not find any fault with 
that law. I am now about to speak merely from conjecture, but 
at the same time as the result of experience, and I have no hesi 
tation in stating that if the conductor and the engineer, the 
parties so actually guilty of the negligence, had been the do 
fendants in the place of the railway company, the jury would 
have hesitated before giving a verdict for half the amount which 
they did give in this ease. This is the first opportunity that I 
have had of putting my opinions upon record in a question of 
this character, and having done so, as a matter of course, I will 
hereafter feel myself bound, as 1 must be, loyally to follow the 
judgment of the majority of this Court, as expressed both in 
this case and in the Tobin case: [Tobin v. C.P.R., 2 D.L.R. 173]. 
In my opinion there should be a new trial, but solely on the ques
tion of excessive damages.

Newlands, J. :—I agree with my brother Lainont’s judg
ment, and in addition to the authorities he has referred to, would 
point out that the case of Holmes v. Great Northern Railway,
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[1900] 2 Q.B. 409, and cited by Mr. Clark for the appellants, is 
almost identical with the present case, with the exception that 
there he was injured before, and in this case after, his work. 
On p. 411 A. L. Smith, L.J., says :—

The deceased was admittedly employed by the apjiellants. They 
had started a nexv goods-shed at Hornsey, and he had been told to 
go there and clean engines; it was his duty to obey the order. He was 
taken there for nothing by the appellants in one of their trains, and 
lie undoubtedly went there on the business of his employers ; he ar
rived there a quarter of an hour before his actual work started in 
the shed, and in crossing the line to get to the shed he was run 
over. Under those circumstances, was the learned County Court 
Judge justified in finding that the accident arose out of and in the 
course of the employment of the deceased? I am of opinion that he 
was. It must he borne in mind that there is a difference between 
the beginning of a man's employment and the beginning of his work ; 
for instance, in a coal pit the employment liegins as soon as the 
miner leaves the bank, although he may have some distance to go 
to his actual work after he has got down the pit. In the present case 
I think there was satisfactory proof of an implied contract on the 
part of the appellants to take the deceased from King's Cross to 
Hornsey, there to find him work, and to take him back again when 
his day’s work was over. Then comes the question, was the de
ceased being employed on the railway at the time of the accident? 
In my opinion he was.
In this case the respondent’s work was completed, but his 

employment was not at an end. because the appellants agreed 
to take him back to Star City, and he was injured by them while 
still in their employment, he being in the caboose waiting to be 
taken back, having been injured by the negligence of the de
fendants’ employees while in their employment, and there lteing 
no contributory negligence on his part, the defendants are liable.

L\mont, J. :—This is an action for damages for personal in
juries received through the negligence of the defendants’ ser
vants. The plaintiff was hired along with a number of others 
by the conductor of one of the defendants’ freight trains to go 
out and help dig a freight train out of the snow. In the nego
tiations for hiring, the plaintiff asked the conductor if he would 
have to walk out to the place where the train was stalled, and 
the conductor said : “No, we will take you up on the engine and 
bring you back to town.’* The plaintiff, with the others, was 
conveyed to the point at which the train was stalled by the con
ductor on an engine. After they had finished digging out the 
train the conductor said to them, “Boys, if you are through with 
the work come inside and warm yourselves, and we will go back 
to the station.” The place into which he thus invited them was 
the caboose of the freight train. They went in. A few minutes 
afterwards the caboose was run into by the defendants’ passen
ger train. As a result of the collision the plaintiff was knocked
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down by the coal heater of the caboose, and for the moment 
rendered unconscious; the burning coals were spilled over him, 
and the caboose set on fire. The plaintiff was severely burned 
about the head and face, and his right hand was so badly burned 
that the muscles of the fingers were destroyed, the only muscle 
of the hand not completely destroyed was that of the thumb, 
which is still capable of slight movement. The crew of the 
passenger train had been notified at Melfort that a freight was 
stalled in the snow ahead and that they were to go slowly beyond 
a certain point and look out for the freight. The jury fourni 
that the collision occurred through the negligence of the de
fendants or their servants, the crew of the passenger train, in 
not obeying their orders, and assessed the damages at $10,000, 
and judgment was entered by my brother Brown for that amount. 
From that judgment the defendants now appeal to this Court.

Counsel for the defendants seeks to set aside the judgment 
for two reasons. In the first place he contends that the plaintiff 
cannot recover unless he was in the employment of the de 
fendants at the time the accident occurred, and that the plain 
tiff’s statement of claim and the answers of the jury shew that 
his employment was at an end when the accident happened. In 
his statement of claim, the plaintiff, after setting out that In- 
had been employed to assist in removing an accumulation of 
snow from the defendants’ right of way, alleged that “the plain
tiff did perform the work and services which he was employed 
to perform, and after performing the same did, at the request 
and invitation of the defendant company, its servants and em
ployees, enter the caboose for the purpose of returning to Star 
City.”

At the close of the evidence, plaintiff’s counsel asked to be 
allowed to amend the claim by alleging that it was part of the 
agreement of hiring that the defendants should return the plain
tiff to Star City. The application was refused. One of the 
questions submitted to the jury was: “Was he (the plaintiff) in 
the caboose at said time during and in consequence of his em
ployment?” to which the jury answered : “Yes, in consequence 
of his employment.”

From this, counsel for the defendants argued that the jury 
held that he was not there during his employment. The evi 
dence satisfies me that under the contract of hiring there was 
an obligation resting upon the defendants to convey the plaintiff 
back to Star City. In the view, however, which I take of the 
case, it is immaterial whether the action is founded in contract 
or in tort. If, when the plaintiff was injured, he was still in 
the employment of the defendants, he is entitled to recover, be
cause the defendants owed him a duty to see that he was not 
injured by their negligence or that of their servants; the defence 
that the negligence of a fellow-servant engaged in a common em-
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ployment was one of the risks undertaken by the plaintiff not 
being open to the defendants under our statute, R.S.S. eh. 52, 
see. 31, sub-see. 14.

Then, assuming, as contended by counsel for the de
fendants, that the plaintiff’s employment had ceased prior 
to the accident, we have to inquire as to the relationship 
existing between the parties at the time the accident happened, 
and the duty, if any, which that relationship imposed upon the 
defendants. The plaintiff was in the caboose at the time he was 
injured by reason of the express invitation of the defendants 
through their conductor. Neither in the pleadings nor in the 
Court below, nor yet in their notice of appeal, did the defendants 
set up that the conductor had no authority to so invite him. An 
attempt was made on the argument before us to amend by set
ting up that contention, hut the Court refused to allow it. Not 
only was the plaintiff in the caboose by express invitation of the 
defendants, but he was there, as tin- jury found, in consequence 
of his employment, and had there In-en no express invitation 
given him to enter the caboose to be transported back to Star 
City, I am of opinion an invitation would necessarily be implied 
under the circumstances. The plaintiff was. therefore, lawfully 
in the caboose, not as a guest nor yet as a mere or bare licensee 
but in consequence of his contract of employment with the de
fendants.

In Indermaur v. Dames, L.R. 2 C.P. 312. Kelly. C.B., 
in giving the judgment of the Court of Exchequer Chamber, 
said :—

I own I do not nee any di«tiuction between the cw»e of a workman 
going upon the premise* to perform his employer’s contract, and 
that of his going after the contract is completed, hut for the pur
pose incidental to the contract, and so intimately connected with it, 
that few contracts are completed without a similar act being done.
In view of this relationship, which I hold existed, what was 

the duty of the defendants towards the plaintiff? The duty of 
a railway company to a person upon its property by its invita
tion, express or implied, and its liability for injuries received 
by such person while on such premises, have been the subject of 
many judicial decisions. The law, as I gather it from the cases, 
may be stated as follows:—

If the plaintiff is a bare licensee, that is, one who is per
mitted to go upon premises of another solely for his own interest, 
convenience or gratification, he takes the property as he finds it, 
with all the risks incident thereto, subject, however, to this, that 
he must not be led into danger hv anything in the nature of a 
trap, nor must he be injured by any wrongful act on the part of 
the eompany or its servants amounting to gross negligence: 
Oautret v. Egerton, LS. 2 C.P. 871; Harris \ Perry é Co., 
11903] 2 K.B. 219; Sighlintjale v. Union Colliery Co., 35 Can. 
S.C.R. 65.
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But if the plaintiff is not a mere or bare licensee, but is law
fully on the company’s premises by the company’s invitation, on 
a matter of common interest, or in the exercise of a right, the com
pany owe him the duty of taking reasonable care that he is not 
injured through the negligence of its servants, and if he is thus 
injured, the company are liable to him in damages : Indermaur 
v. Daims, L.R. 1 C.l\ 274 ; Wright v. London d* Sortii Western 
R. Co., L.R. 1 Q.B.D. 252; Thatcher v. Great Western R. Co., 
10 Times L.R. 13; Marncy v. Scott, [1899] 1 Q.B.D. 986.

In the present ease, the plaintiff, as I have said, comes within 
the latter class. Ilis employment by the defendants was a matter 
of common interest to both, and his being in the defendants’ 
caboose when he was injured was in consequence of and as in
cident to that employment, and it was solely on account of 
that employment that he received the invitation to enter 
the caboose. He was, therefore, on the defendants’ pre
mises on a matter of common interest to both parties, and the 
defendants owed to him, under the authorities above referred to. 
the duty of taking reasonable care to keep the premises in a safe 
condition. That duty they did not perform, and must be held 
accountable for the injuries received by him.

But, even if this relationship bad not existed, if the plaintiff 
had no higher right than that of a bare licensee, he would, in 
my opinion, still be entitled to recover, because the injuries re
ceived by him were not the result of any dangers incident to bis 
entering upon the defendants’ property, but were caused by a 
wrongful act of the defendants’ servants on the passenger train 
amounting to the grossest kind of negligence. The passenger 
crew had been notified that a freight train was ahead of them 
stalled in the snow; they had been given orders to go slowly 
from a certain point and to protect the stalled train. Instead of 
doing this, they proceeded at full speed until they crashed into 
the caboose. A more glaring example of gross negligence it 
would be hard to imagine. A bare licensee in going into the 
defendants’ caboose must assume all the risks incident thereto, 
but surely it cannot be said that one of the risks incident thereto 
and which he assumes is that he may be run down by a train 
following the one he has entered upon. However, as I have 
already stated, the plaintiff was not simply a bare licensee, but 
a licensee by express invitation, and also on a matter of common 
interest, and is on that account entitled to recover for the in
juries sustained.

The other ground on which the judgment appealed from is 
sought to be set aside is that the damages awarded are excessive. 
On this point I do not know that I can add anything to what I 
have just said in Tobin v. The Canadian Pacific Railway Co. 
2 D.L.R. 173.

Neither in the notice of appeal nor in the argument before us
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was any objection taken to the learned trial Judge's charge, nor 
was it contended that the jury had assessed the damages on any 
wrong principle. As I said in the Tobin ease, the question then 
is, are the damages awarded so unreasonably large that twelve 
sensible men, assessing damages on proper principles, could not 
reasonably have allowed them! If not, can we say that the 
sum awarded is such that after making a proper allowance for 
the pain and suffering of the plaintiff and the diminution of his 
capacity for the enjoyment of life, it would purchase an annuity 
equal to the difference between the prospective earnings of the 
plaintiff if he had been uninjured and those earnings after his 
injury! If we can, then a new trial should be ordered : Johnston 
v. Great Western R. Co., [1904] 2 K.B. 250. If we cannot, there 
does not seem to lie any ground on which to justify interference 
by an appellate Court. The only limit placed upon the amount 
that may he awarded is, that it must be reasonable. Ti e plain
tiff as a result of his injuries was in the hospital bet w . en six
teen and seventeen weeks, and from the character of his ii juries, 
necessarily suffered great pain. He was burned very severely 
about the head and face. The skin was to a great extent burnt 
off his face, with the result that he is now very badly disfigured, 
and his face and the top of his head are so tender that he may 
not lie able to stand either extreme heat or cold. This will cer
tainly interfere with his enjoyment of life. In addition, his nose 
and jaw were broken, and his right hand was so badly burned 
that it is practically of no use. He is a young man. twenty-six 
years of age. and a blacksmith by trade. He has followed his 
trade for the last twelve years. As a blacksmith, he earned three 
and a half dollars per day when working for others. About two 
months before the accident he started business for himself in 
partnership, and was averaging thirty-five dollars per week. 
One difficulty I experience in eases such as this is that there is no 
evidence whatever given from which either the Court or jury 
can ascertain what annuity can be purchased for a given sum, 
and in this province the purchase of annuities is so rare that not 
one person in fifty has any knowledge on the point. Another 
difficulty in this case is that at the trial stress was laid upon the 
ilisfigurement of the plaintiff’s face. It is certainly an element 
of damage to be considered, and the jury having seen the dis
figurement and this Court not having done so, I cannot escape 
the conviction that the jury were in a better position to appraise 
the damage than I am. Then there is the difficulty of estimating 
his probable future earnings. If the plaintiff had the proper 
mental equipment, he might even in his disabled condition go 
into some walk of life requiring mental alertness rather than 
manual labour and make a good living; but if he is qualified only 
to earn an income by manual labour, it will not be denied that 
a man with only one hand is in a very unfortunate position. He
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cannot, of course, continue at his business of hlacksmithing. The 
evidence shewed that he had entered for a homestead, and that 
he would be able to do something on the farm. Vpon these 
points also the jurors, a number of whom doubtless were farmers, 
were, it seems to me, in ns good if not much better position than 
I am to estimate the plaintiff's earning capacity. Further, it 
must not Ik- forgotten that it is rarely that any two Judges or 
any two juries award the same amount. On the whole there is 
no evidence upon which I can say that the rule as laid down in 
Itowlcy v. London and X ortk-W estern H. Co., 8 Ex. 221, and 
Johnston v. Gnat Western It ait way Co., [1904 ] 2 K.B. 250, 
(supra), has been infringed nor am I prepared to say that twelve 
sensible men might not reasonably have given the amount 
awarded.

I would dismiss the appeal with costs.
Johnstone, J., concurred with Lamont, J.

Appeal dismissed.

BULLEN v. WILKINSON.

Ontario Court of Appxil, Moss, C.J.O., Oar rote, Maelarcn, Meredith, and 
Magee, JJ.A. March 19, 1912.

1. Specific performance (8 II—12)—Performance pro taxto—Defici
EXCT IX QUANTITY.

Whore in addition to » claim for specific performance of n contract 
for the sale of land, a claim is made by the purchaser for compensation 
for .m alleged deficiency in tin1 Quantity, ;i Court of equitv has .i di* 
cretion to refuse the relief sought and to leave the purchaser to his 
rights at law if any.

[ Mort lock v. Huiler, 10 Ves. 292, specially referred to.]
2. Specific performance (§1—9)—Misdescription given in good faitii

—Lump sum price—Purchaser’s knowledge of true dehcriv

Where house premise* were sold for a lump sum and the purclui- •• 
knew that the vendor had title only to the frontage of twenty feet 
occupied hv tin- dwelling, and a right < i way jointly with an adjoining 
owner over ami upon a passageway eight or nine feet wide at the side 
of the house, but the property was in good faith descrilied in the con 
tract of sale as having a frontage of “twenty-four and one half feet 
more or less” (that frontage being the bn*i* of tlie tax assessment I tl" 
purchaser who has declined either to receive back bis deposit or 
accept the property as it stands without abatement in pri«- 
and who has insisted upon his requisition of title for the full 
twenty-four and one half feet frontage or compensation for a de
ficiency of four and one half feet without reference to the value >•( 
the right of way, will not Ik* allowed, after the dismissal of his act inn 
for specific performance against the vendor tried upon that issue, 
to change his position upon an appeal from such dismissal and ' • 
then elect to take specific performance without compensation, if such 
claim would raise n now cause of action not upon the record, especially 
where there was no evidence that the value of the twenty feet frontage 
and of the vendor's rights over the passageway which the vendor 
offered to convey was any less than would have been the value of tIn* 
.frontage contracted for. and where the contract provided that the 
agreement should lw null and void if any objection to title was in 
slated upon, which the vendor was unable or unwilling to remove.
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3. Appeal <8 VII.T 3—409)—Chanoixo position on iieaiu.no or appeal ONT.
—New theory or claim—Amendment. ------

A plaintiff whose claim is wholly for equitable relief to which he 0. A.
is found disentitled may be refused leave on an appeal from such find- 1912
Ing to change thv form of hi' action so as to raise a nets cause of 
action regarding the same subject-matter in lieu of the claim al- Hullen 
ready made. r.

Appeal by the plaintiff from the order of a Divisional Court, —_
:1 O.W.N. 229, affirming the judgment of Sutherland, .1., 2 statement 
O.W.N. 1202.

Tin* appeal was dismissed.
The action was brought for specific performance of a con

tract for sale of certain lands, and for an order or judgment 
that if defendant cannot convey all the lands described in the 
contract, that she may In* required to convey such portion there
of as she can convey, and that the plaintiff shall be compensated 
by the defendant by way of abatement from the purchase- 
money for the difference.

The plaintiff prior to the 12th December, 1910, had been 
negotiating with the defendant, a widow, whose title, for the 
purchase of the property in question herein, and had at one 
time made her an offer therefor of $8,000. Some time later in 
that year, the defendant placed the property for sale in the 
hands of a real estate agent named Wood, and on or about the 
9th day of December, 1910, the plaintiff made an offer in writ
ing to purchase the said land, which had been prepared by the 
said Wood, and subsequently, on the 12th day of December,
1910, said offer with some slight alterations which had been 
made therein meantime, and which only affected the question of 
the tmns of payment, was accepted by the defendant. The 
description in said document was as follows :—

All nnd wingulnr the premises »itimt<‘«l on the north wide of Mait
land wtreet, in the city of Toronto, known in No. 44. having a front
age of about 24-6 feet more or leitw by a depth of aUiut 169 feet 
more or lews at the price or sum of *4,000.
A difficulty soon after arose between the plaintiff and the 

defendant as to the said description, the contending
that according to the same he was entitled to a conveyance of 
a frontage on Maitland street of 24 feet (i inches, or if the de
fendant was unable to convey more than 20 feet, as she con
tended. was entitled to a rebate in price for the four feet six 
inclu s on the basis of a sale of 24 feet 0 inches for $4.000. This 
he claimed would entitle him to a rebate of about $800.00.

It appeared that some time tiefore the final negotiations 
I iet ween the plaint ill* and defendant which ended in the offer 
and acceptance already referred to, the plaintiff had seen and 
made enquiries of one Butler, a real estate dealer, who at one 
lime had had considerable to do with the property in question.
Butler on the occasion in question, not knowing from memory

D4C
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ONT. the exact description of the property, had produced and shewn
A" to the plaintiff an assessment notice indicating that the hus-

1p12 band of the defendant in his lifetime had been assessed as
----  though the owner of 24 feet 6 inches. Butler, however, called

Bulle* the attention of the plaintiff at this interview to the fact that
Wilkinson, there was a lane, and that he did not know whether the de-

----  fendant owned it. or half of it, or any of it, or only a right-of-
statement wny 0VPr ^ appeared that the house on the land in ques

tion is about 20 feet in width, and that the lane in question 
lies between it and the next adjoining house. There is a 
fence or lattice work at the front on Maitland Street between 
these two houses, in the middle of which is a gate or door fur
nishing a common entrance to the lane, and a casual inspection 
of the premises would apparently indicate and shew that the 
lane is used in common for the adjoining premises.

It appeared also that the plaintiff had built an apartment 
house on land lying east of the property in question, and wished 
to secure the latter for the purpose of making an extension of 
said apartment house.

It also appeared that in a general way he knew the property 
and had been examining it, had entered the lane and looked 
over the property, in fact was fairly familiar with it. It also 
appeared that the defendant had at one time lived on the pro
perty and was familiar with it also in that way.

The plaintiff had first spoken to the tenant, who was then 
in the house, and was then informed that the defendant owned 
the house and half of the lane, and he, the plaintiff, had esti 
mated that the frontage of the house would be about 19 feel, 
and half of the lane would bring the property up to about 
25 feet. It did not. appear that the plaintiff in his conversation 
with the defendant or her agent, made any mention of the land 
at so much per foot frontage. The plaintiff had offered at first 
$3,000 for the property, and the defendant’s price at first was 
$5,000. In the end the sum of $4.000 was agreed upon.

When the p!aintifT finally made up his mind to pay $4,000 
for the property and interviewed Wood, the defendant’s agent, 
what took place was as follows, as found by the trial Judge: 
On the plaintiff intimating that he would pay the $4,000 and 
the contract being discussed, it developed that Wood did not 
know the quantity ol land in question. There was a suggestion 
that the property be described ns street No. 44, and all lands 
pertaining to it, but the plaintiff wanted to know the front
age. Before drawing up the contract, Wood called up the de
fendant by telephone anu intimated to her that the plaintiff 
wanted to know the dimensions. He was referred by the de
fendant to Butler, but did not call him up. Later on he again 
called up the defendant, who ./ter telephoning to Butler, told 
him that the frontage was 24 feet 6 inches, which he says he
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then put upon a memorandum, which he had originally made in ONT. 
connection with the property, and which memorandum he pro- (, x 
duces with the figures 24-6 x 169 marked on it. Thereupon he 
prepared the offer to purchase.

The plaintiff in his evidence at the trial admitted that the lt,LLKN 
defendant had not wilfully deceived him, and the trial Judge Wilkinson. 
thought it likely she had not as definite or practical a know
ledge of the dimension* of the property as the plaintiff himself. s,M,em« nt 

The description inserted in the deed of conveyance which the 
defendant offered, was one by metes and Is. comprising 
a froutage of 20 feet on Maitland street, together with a right- 
of-way over the lam* 8 feet wide. The consideration mentioned 
therein was $4,000. The plaintiff declined to accept the said 
conveyance and the defendant declined to concede any rebate in 
price.

The plaintiff served requisitions on title which contained, 
among others, the following:—

We notice by your draft deed » „ that the vendor appar
ently proposes to convey 20 feet frontage on Maitland street to
gether with a right-of-way over a lane 8 feet wide adjoining on the 
east. The agreement for sale calls for a frontage of 24 fi-et 0 inches.
This is entirely t<*o great a discrepancy, and forms a proper matter 
for compensation, and the purchaser asks that a proper proportion
ate allowance be made him by way of compensation. Roughly speak
ing. it makes to the purchaser this dilferenee: At 24 feet II inches, he 
is paying about $100 a foot. At 20 feet he is paying #200 a foot, 
or say a dilferenee of #800.
The agreement contained flu* following clause:—

The purchaser is to be allowed 10 days to investigate the title at 
his own expense, ami if within that time he shall furnish the vendor 
in writing with any valid objection to the title, which the vendor 
shall In* unable or unwilling to remove, and which the purchaser will 
not waive, this agreement shall be null ami void and the deposit money 
returned to the purchaser without interest.

It appeared that $100 was paid to Wood on account at the 
time the plaintiff signed the offer to purchase, and that upon the 
defendant notifying the plaintiff in writing of her 
to put an end to the contract, she intimated that she would write 
to Wood, the holder of said deposit, to return it to the plaintiff.
I'p to the time of the trial it had not been tendered or paid 
to the plaintiff.

The plaintiff, in the letter of his solicitors dated 27th of 
December, 1910, to the defendant’s solicitors, put the plain
tiff's position with respect to the 4% feet in the following

<hir demand for compensation, as we informed you on Saturday, 
is not an objection to title, and does not give rise on your part to 
any right to rescind the contract.

7

999

1933
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The defendant also contended that under the terms of the 
contract time was expressly stipulated to be of the essence there
of, and that the plaint iff not having completed the same on his 
part by the time mentioned therein, the purchaser had a right to 
and did put an end to the contract in consequence.

The contract contains these terms :—
This offer lo be accepted by..................otherwise void, and same

to he completed on or before the 31st day of December, 1910, on 
which date possession of said premises is to lie given, and also time 
shall lie of the essence of this offer.
On the ‘list December, 1910, the defendant’s solicitor wrote 

to the plaintiffs solicitor and delivered at his office a letter 
as follows :—

1 have, however, had the conveyance as submitted to you engrossed 
and executed and ready for delivery. I am ready to close upon re
ceipt of a properly executed mortgage and a cash payment as pro 
Tided by the agreement. The taxes are all paid for the year. The 
insurance, first mortgage and interest are matters for adjustment. I 
am now ready to close as indicated. Will you close to-day?
To this letter the plaintiff’s solicitor replied on the 3rd 

January, whereupon the defendant’s solicitor again wrote in 
these terms :—

The time, however, has gone for negotiation. Time was the eaaence 
of the agreement, and the time for dosing has gone by; therefore, 
the matter is at an end, and rescinded. Further, you persisted in 
your requisition in regard to compensation, and refused to withdraw 
or waive it. The vendor, tlierefore. takes advantage of the provi 
sion in the agreement in that India If and hereby declares the agrev 
ment to lie null and void. I have written the agent. Mr. F. A. Wood, 
the holder of the deposit, to return it to your client, although it 
is doubtful whether he is entitled to the whole amount.

The learned trial Judge, Sutherland, J., dismissed the çction. 
applying the rule laid down in Wilton Lumber Co. v. 8impson. 
2 O.W.N. 410, 22 O.L.R. 452. affirmed by the Divisional Court. 
23 O.L.R. 253.

In giving judgment Mr. Justice Sutherland said :—
“ Having regard to the knowledge which the plaintiff had 

with reference to the property and which he had obtained on 
the ground, and on application to Hutler as already mentioned, 
having regard also to the faet that the defendant acted m 
perfect good faith throughout, and intended to sell only what 
was covered by the terms of her husband's will, and having n 
gard also to the indefiniteness as to frontage in the offer of 
purchase, I do not think this at all a case in which a judicial 
discretion as to specific performance should be exercised in 
favour of the plaintiff, even if that is now open to me.

“The defendant was not aware of the exact dimensions of 
the property in question, and she was misled into any represent-
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at ion which she made over the telephone to Wood as to the exact ONT.
frontage of the property. While the plaintiff says that he ^ ^
bought on the basis of a value of so much per foot frontage he 1012 

never intimated this to the defendant, or to Wood. The ac
tion must be dismissed with costs.” Bullen

The plaintiff appealed from the above judgment to the Wilkinson*. 
Divisional Court (Falconbriooe, C.J.K.B.. Britton, and Rut- statement 
dell. JJ.), which affirmed the judgment at trial. Bullen v.
Wilkinson (1911), 3 O.W.N. 229. The present appeal was 
brought from that decision.

W. ,/. Elliott, for the plaintiff.
W. E. Raney, K.C., for the defendant.
The judgment of the Court was delivered by Meredith,

J.A. :—The plaintiff is seeking equitable relief ; for, in addi
tion to specific performance of a contract for the sale to him 
of land, lie is insisting upon compensation for a deficiency in 
the quantity which, he asserts, was sold to him : so that, in a 
sense, the Court has a discretion, which it may rightly exercise, 
to refuse the relief sought, leaving him to pursue his rights at 
law, if any he has.

In one of the cases very much relied upon by Mr. Elliott—
Mortlock v. Hullrr. 10 Ves. 292—the Lord Chancellor, dealing 
with the question involved in this case, said:—

For the purpose of this jurisdiction, the person contracting under 
those circumstances is bound by the assertion of his contract, and. if 
the vendee chooses to take as much as he can have, he has a right 
to that, and to an abatement ; and, the Court will not hear the ob
jection, by the vendor, that the purchaser cannot have the whole.
But that always turns upon this; that it is, and is intended to lie, 
the contract of the vendor.

There is little, if any, doubt about the facts of the case. The 
land in question adjoins lands of the plaintiff upon which he 
has built an ‘‘apartment house,” and upon which he has 
resided for some time; and he is a builder by trade; and 
quite familiar with the land in question, having had, at one 
time, the use of part of it.

11 is eontention is. that the defendant agreed to sell to him 
land having a frontage of 24% feet for iM.000, and that she is 
■hie to convey to him only 20 feet, and that there should be 
performance of the contract with a proportionate diminution 
in price.

The contract in writing is to sell the premises known ns No.
44, having a frontage of 24.6 feet more or less. The “premises” 
are residential property, the frontage of which is 20 f.-ct, with 
a right of way over an additional adjoining 8 feet, and the resi
dential building covers the whole 20 feet frontage.

That the plaintiff knew that the whole frontage over which
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that she had a right of way only over part of it, is made very 
plain: that the plaintiff was more than ouee made aware of 
the fact is well proved, and indeed is admitted by him: it would

Wrutixeox;
be exceedingly improbable that he would not have become 
aware of it, if he had not been told. So too would it be that lie 
did not know pretty nearly the frontage of the building: he

Meredith. J.A. admits that he thought it was between 19 and 20 feet and that 
the way was “about 9 feet, between 9 and 10 feet.”

Some time before buying, he had gone to a land agent, 
through whom some earlier transactions respecting the laud 
had taken place, and sought from him information as to tin- 
property with a view to buying, when, having no better means 
at hand of finding its dimensions, the land agent shewed him 
the dimensions as given in “an old assessment,” and at the 
same time told him “that he was not sure whether the plaintiff 
owned the lane or half of it or had a right of way over it."

The plaintiff' and the other land agent, through whom the 
sale was made, differ as to the manner in which the dimensions 
of the frontage came to be set out in the agreement. The 
plaintiff testified that there was no particular discussion on 
the subject and that the land agent put them down. The land 
agent testified that the plaintiff said he wanted to know the 
frontage and said he would not buy unless he knew what he 
was buying, and so they were inserted. He says this took place 
at the time the agreement was signed, which seems to be incon
sistent with other parts of his testimony as to when, how. and 
why lie obtained from the defendant the dimensions, but that 
is not very material except as shewing that care must be taken 
in accepting everything as a fact that is sworn to, because of 
memory’s defects, to which all are more or less subject.

It was, doubtless, better for the plaintiff to assert that it 
was not upon his insistence that 24 feet and 6 inches frontage 
was inserted in the agreement without mentioning in any way 
the way, or any rights over it, for that might look like getting 
the defendant into a trap to agree to sell more than she had. 
when it is manifest that she was really only agreeing to sell 
that which she actually had, and which they both knew she had 
and occupied and used: which fact doubtless accounts for the 
careless way in which the dimensions were obtained, from the 
municipal assessor's returns only, when accuracy might so 
easily have been attained.

Whether in strictness an agreement to sell premises known à 
as street number 44, having a frontage of 24 feet ti inches more I 
or less, would ordinarily hind the seller to convey at least 24 1 
feet, need not lie considered, localise there is a good deal more 1 
in the case than that; there is the knowledge of the plaintiff 1 
that part of the defendant's right comprised a common way. 1
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and that number 44 comprised only 20 feet in addition to the 0NT
right of way, and that that was what she was selling; and, in ^ x"
addition to that, there is no evidence that the 20 feet, with the mi2 
right of way, is not worth quite as much as 24 feet without any 
such right, and, if it lie, there is no right to compensation. in i.i.kn

I am, therefore, of opinion that this is not a ease in which Wilkinson

the plaintiff is entitled to a judgmen such as lie seeks in this ----
action, and that, therefore, the dismissal of it should not he ‘ Pre 
disturbed. Nor can I think that he is entitled now entirely to 
change his position and demand specific performance, a thing 
which he might have had but would not : it may be that if, in 
this action, he had claimed such relief in the event of failing to 
get the greater—in the alternative—he might have it : but as 
it is, and under all the circumstances, it should, I think, now be 
refused. In a sale of residential property, promptitude is 
generally essential.

I would dismiss the appeal.

Appeal dismissed.

COUNTY OF HALDIMAND v. BELL TELEPHONE CO. ONT.

Ontario Court of . 1 /*/##•«/. .1 Ions. C..I.O., Uarroir. Unelaren, Meredith, and C. A.
Mayer. JJ.A. February 1, 11112. 1912

1 Highway* 18 II II—40)—Telephone company—Incorporating Act— “
Control by the Railway Act (Canaiia). Feb. !•

Tin- jiower* conferred on the Bell Telephone Company of Canada by 
It-» Act of incorporation authorizing it to erect it» line» along the 
side ami aero*» or under any public highway, bridge», etc., are eon- 
trolled by the Railway Act. R.S.C. 1WHI. eh. :I7. »ec. 24#. which 
imp-im-< eertain condition» precedent to the construction by any tele
phone company of it* line», ami thi» notwithstanding that tin* word 
‘'bridges" is specially mentioned in the incorporating Act ami omitted 
from the Railway Act.

[4.1 Viet. (Canada) eh. 417. *ec. .1; R.S.C. 1906. eh. .17. sec. 24#.
»tih-*ec. 2; Toronto V. Hell Telephone Company of Canada. [ 10051 A.C.
32. referred to.]

- Highways (g II B— 49)—Bridge*—Part of highway—Railway Act 
R.S.C. 1906. ch. 17, eec. 24H.

A bridge crossing a river, connecting the separated parts of a pub
lic highway is part of the highway itself ami i» also a public place 
and is within the operation of see. 24#. sub-sec. 2 of the Dominion 
Railway Act. R.S.C. 1006, ch. .17.

1. Injunction (11 lz—104)—Telephone link on highway WITHOUT con- 
hk.nt ok municipality—Trehpahh.

Where a public service corporation proceed» with its undertaking 
without complying with the statutory requisite» as to its use of the 
highway, it is deemed a trespasser u|n>u the highway and may lie 
enjoined from further continuance of such trespass.

4 Court* (|IC—47)—Juri*diction ok Ontario High Court ok Justice—
Boarh ok Railway Comminmionkhm.

Where a municipality is entitled to relief by reason of the unauth
orized act of a telephone company in proceeding with the erection of 
pole» and wires on the highway without complying with the condi-
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tions imposed by the Railway Act of Canada, which Act also pro
vides that municipalities have the right to apply to the Board of 
Railway Commissioners in respect to matters arising in connection 
with the undertakings of telephone companies, this latter provision 
is not to Ik* deemed the exclusive remedy and does not oust the juris
diction of the High Court of Justice of Ontario to deal with the 
trespass thereby committed by the telephone company.

[Kemp v. London and Brighton It. Co. (18.19), 1 Railway Cas. 
(Eng.) 495, 504; Simpson v. South Staffordshire Waterworks Co. 
11805), 34 L.J. Ch. .'$8(1; Hirer Dun Navigation Co. v. North Midland 
R. Co. (1838), 1 Railway Cas. (Eng.), 135, 154, referred to.]

Appeal from judgment of Latchford, J., who decided that 
the defendants could not legally do what had been done but as 
the plaintiff's had suffered no damage, their only remedy was to 
apply to the Railway Commission to remove the poles, and dis
missed the action.

The appeal was allowed.
The action was by the Corporation of the County of Haldi- 

mand for a declaration that the defendant had not the right to 
erect telephone poles upon a bridge built by the plaintiff over 
the Grand river in the village of Cayuga, and for a mandator)' 
injunction commanding the defendant to remove its poles and 
wires from the bridge.

Messrs. T. G. Meredith, K.C., and T. A. Snider, K.C., for the 
plaintiff.

Messrs. G. Lynch-81 aunt on, K.C., and J. A. Murphy, for the 
defendant.

The judgment now reversed was as follows:—
May 10, 1911. Latchford, J.:—The poles were placed upon 

the bridge piers early in 1907, without the consent of the plaintiff. 
Permission to use the bridge in a certain w'ay had been given in 
1887, and the defendant had strung a few wires across the river 
on the brackets it was then permitted to attach to the bridge. 
But there is not the slightest warrant to be found in the permission 
granted in 1887 for the acts done by the defendant twenty years 
later. Nor is an> justification afforded by the negotiations had 
with the plaintiff in November and December, 1907, and the earlier 
months of 1908. The by-law sanctioning the use of the bridge 
by the defendant failed to pass the municipal council, and the 
negotiations resulted in no act binding upon the plaintiff.

The only fact seriously in issue is, whether the attachment of 
the poles to the piers injures or tends to injure the bridge. The 
experts called by the parties to the suit give, as might l>e expected, 
conflicting evidence, but all agree that no actual injury has thus 
far occurred. I find, however, that the poles erected by the de
fendant w'ith cross-arms and wires tend to weaken the piers and 
cause damage to the bridge. The piers are old. They were built 
in 1871. The mortar was inferior, and by 1904 the stones had 
become so loosened that it was found necessary to surround each 
pier by an eighteen-inch concrete “jacket,” extending from the
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foundations to within five feet of the top of each pier, and to 
cement the joints in the stones above that level. The defendant 
rested its poles on the concrete jacket south of each pier, and 
secured the poles by passing iron bands around them, and fastening 
such bands to rock bolts placed in holes drilled in the piers. Some, 
if not all, of the poles are thus attached to stones supporting the 
outer bed-plates on which the main trusses of the bridge rest. 
The poles and attachments placed by the defendant upon the bridge 
add considerably to the weight the piers have to carry, and, under 
the influence of the wind, especially when the wires art; coated 
with ice, exert a powerful leverage upon the top courses of the 
piers and undoubtedly tend to weaken the bridge, though they 
have thus far, I find, caused no damage to it.

Apart from the issue of fact thus disposed of, the defence is, 
that, under the Dominion Act incorporating the defendant, 
43 Viet. ch. 67, sec. 3, the defendant was empowered to erect and 
maintain its telephone lines along the sides of and across or under 
any public highways, streets, bridges, watercourses, or other such 
places. The location of the lines and the opening up of the streets 
were required by an amending Dominion Act, 45 Viet. ch. 95, 
to be under the direction of a certain municipal officer, and in 
such manner as the municipal council should direct; and the works 
of the defendant were declared to be for the general advantage of 
Canada.

In City of Toronto v. Dell Telephone Co. of Canada (1903), 6 
O.L.R. 335, it was held by the Court of Appeal, reversing the judg
ment of Street, J. (1902), 3 O.L.R. 465, that the defendant, under 
the powers conferred by sec. 3 of 43 Viet. ch. 67, had the right to 
erect its telephone lines in the streets of the city of Toronto. 
On appeal to the Judicial Committee of the Privy Council, the 
judgment of the Court of Appeal was confirmed: Toronto Cor
poration v. Bell Telephone Co. of Canada, (1905] A.C. 52. The 
principal question considered by the Courts was, whether the 
legislation was within the proper competence of the Dominion 
Parliament under sec. 91 of the British North America Act. This 
was determined affirmatively, and an Ontario Act, 45 Viet. ch. 71, 
was held to be ultra vires. But slight effect appears to have been 
given to the proviso, as amended by 45 Viet. ch. 95 (D.), that in 
cities, towns, and incorporated villages the location of the line 
or lines and the opening up of the streets for the erection of poles 
or for carrying the wires underground shall be done under the 
direction and supervision of the engineer or such other officer as 
the council may appoint, and in such manner as the council may 
direct. Lord Macnaghten, in stating the judgment of the Com
mittee, says, at p. 60: “Their Lordships ... do not think 
the words . . . can have the effect of enabling the council
to refuse the company access to streets through which it may 
propose to carry its line or lines. Thcv may give the council a
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voice in determining the inxsition of the poles in streets selected 
by the company, and possibly in determining whether the line 
in any particular street is to be carried overhead or underground.”

Bridges, it will be observed, are mentioned in sec. 3 of the 
statute in the same category as highways and streets; and it is 
urged on behalf of the defendant that it has all the rights in regard 
to bridges that under the judgment in the Toronto case it has been 
held it has in regard to streets. The wholesome restrictions im
posed upon the defendant by sec. 248 of the Railway Act, R.8.C. 
10(X), eh. 37, were rendered necessary by the decision in Toronto 
Corporation v. Bell Telephone Co. of Canada; and the defendant, 
notwithstanding the wide powers conferred by 43 Viet. ch. 07, ( D.) 
could not now construct its lines upon, along, across, or under 
any “highway, square, or other public place,” without the consent 
of the municipality, or, failing such consent, without the leave of 
the Board of Railway Commissioners. An existing line like that 
in question in this case falls under sub-sec. 0 of sec. 248, which 
gives the plaintiff the right to apply to the Board of Railway 
Commissioners to have the poles removed. But the plaintiff has 
no other remedy until it suffers actual damage; and this action 
must be dismissed with costs.

The plaintiff appealed to the Court of Appeal from the judg
ment of Latchford, J.

T. G. Meredith, K.C., for the plaintiff, argued that, on the facts 
of the case as found by the learned trial Judge, the plaintiff was 
entitled to judgment, and that he erred in his view that it was 
bound to apply to the Board of Railway Commissioners. The 
jurisdiction of the Courts was not ousted, and the plaintiff was 
entitled to the relief asked, on the same principles as were acted 
upon in MeKenzie v. Grand Trunk /MV. Co. and Dickie v. Grand 
Trunk K.W. Co. (1907), 14 O.L.R. 671.

G. Lynch-Staunton, K.C., for the defendant, argued that the 
plaintiff had no right to dictate to the defendant as to the manner 
in which it should reconstruct its line, which was the real question 
involved, the defendant having already, with the consent of the 
plaintiff, attached its wires to brackets on the other side of the 
bridge. Under the statute 43 Viet. ch. 67, sec. 3 (D.), the de
fendant was entitled to the same rights as it was held to have in 
Toronto Corporation v. Bell Telephone Co. of Canada, [190f>] AX'. 
52, and these rights are not taken away by sec. 248 (2) of the Rail
way Act, in which bridges are not mentioned. Some of the lines 
in question are for long-distance service; and, by sub-sec. 4 of 
sec. 248, are expressly excepted from the operation of sub-sec. 2. 
The trial Judge has found that no injury has been done to the 
bridge ; the plaintiff has, therefore, mistaken its remedy, which 
was to apply to the Railway Board.

Meredith, in reply, argued that the brackets to which the 
wires were attached with the plaintiff’s consent, were altogether
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different from the poles which were now in question. As to 
whether the omission of the word “bridge” from sub-sec. 2 of 
sec. 248 could have the effect contended for by the defendant, he 
referred to sec. 2, sub-sec. 11, of the Railway Act, which shewed 
that “bridge” was included in the term “highway.” The right j 
of the plaintiff to bring an action, in such circumstances as were r.
here shewn, was held to exist in Corporation of Wellington v. Hell
Wilson (18t)4-:>), 14 C.P. 21»», 10 C.P. 124, and relief should he T r"”°NI 
granted as in the McKenzie and Dickie eases, without resort to Canada.
the Railway Board. .

- Argument
February 1, 1912. Maclaren, J.A.:—This is an appeal by 

the Corporation of the County of Haldimand from the judgment 
of Latehford, J., dismissing its action for an order compelling the 
company to remove its poles from the piers of the bridge crossing 
the Grand river at the village of Cayuga.

In May, 1887, the county council gave permission to the 
company to fasten a small scantling fixture to the rafters of the 
bridge, projecting about three feet from the side, upon which to 
put its wires. The wires remained there until 1907, when the 
company removed them to the other side of the bridge, stringing 
them upon poles inserted in the stone piers of the bridge. There 
were some negotiations between the parties as to allowing the 
poles to remain, but no agreement was come to.

By its defence the company asserted that, under its charter,
43 Viet. eh. 07 (D.), amended by 45 Viet. eh. 95, it had a right 
to do what had been done.

The trial Judge held that, under see. 248 of the Railway Act,
R.S.C. 1900, eh. 37, the company could not do what had been 
done without the consent of the municipality, or, failing such 
consent, without the leave of the Board of Railway Commissioners.
He found, however, that the plaintiff had suffered no actual damage; 
and, until it did so, he held, its only remedy was to apply to the 
Railway Commissioners to have the poles removed; ami dismissed 
the action with costs.

On behalf of the company it was argued before us that, as it 
was given power, under sec. 3 of 43 Viet. eh. 07, to “construct, 
erect and maintain its line or lines of telephone along the sides of 
and across or under any public highways, streets, bridges, water
courses or other such public places, or across or under any navig
able waters, ” and as bridges are not mentioned in sec. 248 of 
the Railway Act, the company had the same rights with respect 
to this bridge as it was held by the Privy Council to have with 
respect to the streets of Toronto in Toronto Corporation v. Bell 
Telephone Co. of Canada, [1905] A.C. 52.

Sub-section 2 of sec. 248 of the Railway Act provides that 
except as therein provided a telephone company shall not “con
struct, maintain or operate its lines of telephone upon, along, 
across or under any highway, square or other public place within
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the limits of any city, town or village, incorporated or otherwise, 
without the consent of the municipality.” Sub-section 3 provides 
that, if the company cannot obtain such consent on terms accept
able to it, it may apply to the Board of Railway Commissioners.

The trial Judge was of opinion that the omission of the word 
“bridge” in sub-sec. 2 had not the effect the company claimed ; 
and I think he was clearly right. The bridge in question is a part 
of the highway, and is covered by the language of the sub-section.

The provisions of these two sub-sections do not apply to long
distance or trunk lines. The location of these is, by sub-secs. 4 
and 5, subject to the direction of the municipality, or of its officer, 
unless they, after a week’s notice in writing, shall have omitted to 
prescribe such location and make such direction.

It is admitted that some of the lines in question arc local, 
and some are long-distance or trunk lines. With regard to the 
former, the company had no right to proceed without the consent 
of the plaintiff or of the Board. With regard to the latter, it 
should have given the week’s notice or have received the direction 
of the municipality or its officer. With respect to both classes of 
lines, it was a mere trespasser; and I can find nothing in the law 
requiring the plaintiff to apply to the Board, or ousting the juris
diction of the Courts.

In my opinion, the appeal should be allowed, and the order 
asked for by the plaintiff should be granted, unless the parties can, 
within a reasonable time, either make a satisfactory agreement, 
or, failing this, the defendant take the steps prescribed by the 
Railway Act.

Meredith, J.A.:—If the acts of the defendant, which are 
complained of, were unauthorised in law, it is a continuing tres
passer to land, and ought to be enjoined from all further continu
ance of such trespass, the result of which would be the removal of 
its poles and lines from the bridge in question and a restoration 
of it to the condition in which it would he now but for such tres
passes; and this was not at all disputed upon the argument here.

The only substantial questions involved in the case are, there
fore, whether the defendant had a legal right to do the things which 
it has done; and, if not, whether the plaintiff is seeking a remedy 
in the proper forum.

That there was no leave or license from the plaintiff to do that 
which has been done is very plain. The leave which had been 
given was to do something of a very different character; and even 
that leave was given, and indeed asked for, only subject to the 
right of the plaintiff to withdraw it whenever it saw fit. Subse
quent negotiations never reached the stage of a completed agree
ment, or of leave or license.

The right upon which the defendant relies is the statutory 
power conferred upon it in its Act of incorporation; but that right 
was modified by an amendment to that Act; and subsequently
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both were superseded, in so far as the question in this ease is con
cerned, by the provisions of sec. 248 of the Railway Act, R.S.C. 
1906, ch. 37, under which no such work as that in question can be 
done without the consent of the municipality unless the line is a 
long-distance or trunk line, and in regard to such lines the location 
of the line upon the highway is made subject to the direction and 
supervision of the municipality, or of such officer as it may appoint, 
unless this is not done for a week after notice requiring it.

Some of the lines in question are not long-distance or trunk 
lines; and, therefore, the defendant had no power to erect them, 
because no consent of the municipality to it was ever given; and 
so, too, in regard to the lines which are long-distance lines, because 
they were erected without giving the week’s notice, and without 
the direction and supervision of the municipality or of an officer 
appointed by it.

It was, however, contended that this Act did not apply because 
bridges are not expressly mentioned in it; but the bridge in ques
tion is but part of the highway, and is a public place, and the Act 
expressly applies to “any highway, square or public place in any 
city, town or village1, incorporated or otherwise:” and, in addition 
to that, the interpretation clauses of the Act provide that the word 
“‘highway’ includes any public road, street, land or other public 
way or communication.” The fact that the defendant’s Act of 
incorporation includes the word “bridges” with highways and 
streets can hardly be considered seriously a reason for excluding 
all bridges from the effect of the Railway Act.

Another contention was, that the work complained of was 
nothing more than a renewal or reconstruction of lines before 
constructed, and so was within the provisions of sub-sec. (> of sec. 
248 of the Railway Act, under which the plaintiff would be re
quired to seek relief from the Board of Railway Commissioners 
of Canada; that, however, is, in fact, plainly not so; it was a new 
construction of a different character, upon the other side of the 
bridge.

Therefore, the plaintiff is entitled to relief; and there is nothing 
in the way of its coming into the ordinary Courts of the land seek
ing it ; or to prevent such Courts granting it: sec Kemp v. London 
and Brighton li.W.Co. (1839), 1 Railw. Cas. 495, 504; Simpson 
v. South Staffordshire Waterworks Co. (18G5), 34 L.J. Ch. 380; 
and River Dun Navigation Co. v. North Midland R.W. Co. (1838), 
1 Railw. Cas. 135, 154.

The appeal should be allowed, and the defendant should be 
enjoined from continuing to trespass upon the bridge in question 
as it has been doing ever since it began the erection of the poles 
and wires now complained of; no damages are, I understand, 
sought, and probably no substantial damage will have been sus
tained if the poles and wires be removed and the bridge made as 
good as it would be if they had never been erected; but the in-
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junction should be stayed for three months to enable the parties 
to come to some agreement under which the lines may be carried 
over the bridge; or, failing that, so that the defendant may apply 
to the Hoard for such relief as it may think it is entitled to. And 
I desire to add that, in all such cases as this, it should be borne 
in mind that a municipality has no right to make use of its power, 
under the enactment in question, to exact money for ulterior 
purposes.

The defendant should pay the costs of the action and of this 
appeal.

Moss, C.J.O., G arrow and Magee, JJ.A., concurred.
Appeal allowed.

SUTHERLAND iPlaintiff, appellant i v. RHINHART et al. (Defendant, 
SASK. respondent. I

s; (• iïaakalchcican A'i/pmiir ('null. Hit more, f\ nr la ml*. Lamont ami 
ttruirn, ./•/. March 0, 1912.

1. Brokers (1$ 11 B—14)—Commission on sale or land—quantum 
Mar. 9 meruit—Option agreement.

Where a broker obtains an option in his own name and thereby puts 
himself in the relation of purvhaser as regards the owner, he is not 
entitled to claim remuneration, in the absence of a special agreement 
to that effect, in respect of a sale afterwards made by the owner with
out reference to the option to a prospective purchaser whom the broker 
had introduced within the time limit of the option, the option itself 
not having lieen taken up hy the broker.

An appeal hy the plaintiff from the judgment of Maclean, •!.. 
Judge of the District Court of tin- District of Battleford, Suther
land v. lilt inhart, 19 W.L.R. 819, in favour of the defendants, 
dismissing plaintiff’s claim for commission on the sale of certain 
land belonging to one of the defendants.

The appeal was dismissed.
II. Y. MacDonald, for appellant.
11. C. Lisle, for respondents.
Brown, J.:—The plaintiff is a real estate and implement 

agent, and brought his action inter alia to recover $218.75 hy 
way of commission. This lie claims under an agreement in writ
ing bearing date August 24th, 1909, hy which lie alleges the 
defendants listed with him for sale the south-east quarter of 
section twenty (20) in township forty-nine (49), range twenf> 
four (24), and the north-west quarter of section twelve (12). 
township forty-nine (49), range twenty-five (25), all west of 
the third meridian, together with certain chattels, for $4,975.00, 
and agreed to pay the plaintiff 5 per cent, commission upon his 
producing a purchaser therefor at the said price He further sels 
up that he produced a purchaser for the said lands at the price
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named who was able and willing to complete the purchase, and 
that in consequence there is due to him the $*218.7fi as claimed. In 
the alternative, the plaintiff claims the said amount on a quantum 
meruit basis. The plaintiff’s claim from either point of view 
is based upon the alleged fact that lie produced a purchaser for Kvtiikhland 
the half section who was ready and able to buy for the price and rhixiiart. 
upon the terms set out in the agreement referred to. The action Itr)Wn j 
came on for trial before the Judge of the District Court at Battle- 
ford, and although he ed the plaintiff’s claim as to the other 
items referred to in the action, he found in favour of the defend
ants on this claim for commission. From that finding the plain
tiff appeals. The following agreements were put in evidence 
by the plaintiff at the trial:—

Agreement between Owner ami Agent.
(Combination Plat.)

Lashlmrn, August 24th. 1909.
Map of 8.E. section ‘JO, town. 4P. range 24. W. a.

(Space filled in with plat shewing 04 sections, 36 sections being 
numbered 1 to 36 and the rest not numbered.)

Lands listed for sale (or lease). Listed by Daniel Rhinhart. Owner's 
address, Lashlmrn. Listed 20th August, 1909. Inégal description 
shewn above. Acres cultivated, 100. Acres uutillahlc, acres.
Timber, nil. Kinds of timber, nil. Acres grass, nil. Acres of marsh 
or liable to be overflowed, nil. Acres fenced, nil. Surface, rolling.
Soil, black. How watered, good. Crops raised, three.

Building:—House, 14 x 24. Booms, two. Two storeys. Material, 
logs. Built in 1907. Condition, Barn—Size. 4f> x 30. Ma
terial. logs. Built in 1907. Other buildings, nil. Value of buildings,
*4110. Taxes, *10. Rental value. Insurance, nil. Nearest
K.K.,

And we the undersigned will take for the north-west of 12-49-25, 
west 3, and the b.K. 2049-24, west 3, *4,375, with all goods thereon, 
and further agree to accept *2,500 cash as soon as money comes 
from the east, not later than thirty days from date of this agree
ment, and the balance (*1,875) on the first day of .Inly, 1910. And
we further agree to cut and shock said grain, which is about 75 acres
in the etook. and turn over all hay now put upon said N.K. 20-40-25 W.
3rd and all other articles not mentioned here for the said sum, for 
which we accept this day *25 to close said deal. And we further 
agree to look after all stock and chattels in the same way as at the 
present time until the full sum of *2,500 is paid us in cash.

(Signed) Daniel Rhinhart. (L.s.)
O. c. Rhixiiart. (L.S.)

Agreement lietween Owner and Agent.
(Combination Plat.)

Lashlmrn, August 24th, 1P0P.
Map of N.VV. section 12, town. 41». range 25, W. 3.

(Spare filled in with plat shewing 04 sections, 30 sections being 
numbered 1 to 30 And the balance not numliered.)

Lands listed for sale (or lease*). Listed by (ieorge Rhinhart. Own-
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er’s address, Lush burn. Listed Aug. 20th, 1909. Legal description 
shewn above. Acres cultivated, 100. Acres untillable, GO. Acres 
timber, nil. Kinds of timber, nil. Acres grass, nil. Soil, black loam. 
How watered, natural. Crops raised, four.

Building:—House, 10 x 20. Rooms, one storey. Material, logs. 
Built in 19(17. Condition good. Barn—Size, 16 x 32. Material, logs. 
Built in 1909. Other buildings, granary. Value of buildings,
Taxes, nil. Rental value, . Insurance, nil. Nearest R.R. point,

. Title patented. Incumbrance, seed grain 1908, about $45. 
Price, . Terms, $1,500 cash. Balance, spring 1910. Exclusive
sale N.W. 12-49-25 W. 3rd. Option until the . Cash paid for
option $25.

I hereby appoint A. W. Sutherland my exclusive agent for the sale 
of the above described property until the said date at the above 
price and on above terms; and if sale is made by them I agree to 
allow them a commission of the per cent, on selling price.

I further will give with the above land two sets harness, two sad
dles, good (1) scraper, three grown hogs and live little ones, 50 chick 
ens, one wagon, two plows, walking; one sleigh, one mower, one hoy 
rake, full set of barn tools, set drag harrows, one grindstone, crowbar, 
two shovels, three axes, two spudes, two hay rucks, one wagon box, one 
steer called Foster, three years; two steers with ring in nose, three 
years; one steer, one year, four one-year-old heifers, two one-year old 
steers, three two-year-old steers, 12 four-year-old cows, eight calves, 
one bull, one grey gelding, four years; one grey mare, live years old; 
one bay mure, six years; one bay gelding, two years; one one-year 
bay Ally, one black pony.

(Signed) I). Riiix it art. (L.8.)
O. C. Ruin HART. (L.8.)

It appears that these agreements, whieh I shall refer to as 
agreements A and B respectively, were executed by the defend 
ants at the same time, and left with the plaintiff ; and it is by 
virtue of them, and solely by virtue of them, that the plaintiff 
was justified in purchasing or finding a purchaser of the said 
land or any part thereof. At the time of the execution of these 
documents, the plaintiff says he paid the defendants $25 “to 
bind the bargain.”

The plaintiff in his evidence sets up that he within thirty 
days of the execution of the agreements found a purchaser 
William (J. Lamb, who was prepared to buy the half section on 
the terms set out in agreement A, that he took Lamb out to see 
the place; that he had a document whieh he describes as a bill 
of sale ready for the defendants to sign, and that he requested 
the defendants to sign same, stating that the cash payment. 
$2,500, was in the bank. He says that the defendants refused 
to sign the document, giving as their reason that the wife of 
Daniel Rhinhart had an interest in the stock and that she wotdd 
not part with it. The plaintiff did not tender any money, nor 
did he pretend to have any money with him. but according to his
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version the money was ready in the bank and he so informed 
the defendants.

Daniel Khinhart’s version of what took plaee is that he told 
the plaintiff he would sign the document if they had the money, 
and that his wife, in a letter written fro?,> Lethbridge to him, 
instructed him not to turn over the property till he got the 
money. The trial Judge did not make any finding as to which 
of these versions was correct, and in my view of the case it is not 
necessary that this Court should do so. No contract for the half 
section was entered into, but the evidence shews that subsequently 
(there is nothing to shew just when) Lamb purchased the north
west quarter of section 12 from (leorge C. Khinhart.

Assuming the plaintiff’s version of what took place to be 
correct, I do not see how he can recover in this action. As I 
have already indicated, he has based his claim on agreement A 
and work done in pursuance thereof. Now agreement A, as 1 
understand it. is an option to the plaintiff, or at most an option 
to the plaintiff, or anyone else whom he might find, to purchase 
the property within thirty days on the terms mentioned therein, 
and this must have been the way the plaintiff understood it, 
lieeause, as he says himself, he paid $25 to bind the bargain. If 
it were a mere listing, why should he pay $25. and. as In* says, 
“to bind the bargain”! It is not contemplated by that document 
that in the event of the plaintiff taking up the option or finding 
a party ready to take up the option, that the defendants shall 
pay to the plaintiff a commission therefor, either on a quantum 
meruit basis or otherwise. In the event of the plaintiff taking 
up the option himself he would get the land, and if he turned 
his option over to some one else he would he expected to look to 
that party for his remuneration.

An attempt was made on the part of counsel for the plaintiff 
to treat agreements A and B as one and the same document. To 
me they appear quite distinct. Agreement A includes both 
quarter sections, and settles the terms on which the two quarter 
sections are offered for sale together. Agreement B, on the other 
hand, deals solely with the one quarter section. It is the land 
contained in this latter agreement that Lamb subsequently 
bought, and lmd the plaintiff based his action on this agreement, 
it is just possible that he would have been entitled to a commis
sion as being the causa causa ns of this sale to Lamb. I, however, 
express no opinion on that point, as it is not necessary to do so 
for the disposition of this ease. For the reasons given I am of 
opinion that the appeal should be dismissed and with costs.

Appeal dismissed.

SASK.

8.C.
1912

SVTHUU.AND 

Rl! INHART.



Dominion Law Reiukts. 12 D.LR

ONT. ABREY v. VICTORIA PRINTING CO.
• i Ontario Oiriniunal Court, Fulcunbridue, CM.h.H., Hiilton, owl
11M ; Mitt dirt on, .1.1. Monk 15, |M|g.

I. Kkaiti ami oh kit <8 VIII-35» Stock iioi.okks’ kioiit or a«tio\—
Mar, is. Liamutv ok vobiukatiox ami itm okkickhn mu misnkckkhkm a

Aii executed contract will not In- -ct a*ide merely on the gnmml of
miHreprewntatlon not » mounting to fraud.
|.1 nyrl v. ./«;/. |I1UI| I K M. «1(111. follow.il, |

Ami'EAL hy the defendant company from the judgment of 
Mulock. C.J.Ex.I)., in favour of tlm plaintiff as against tin- 
defendant company, in an action for rescission of the plaintiff's 
subscription for shares in the defendant company and for dam
ages against the individual defendants.

The appeal was allowed without costs.
S. II. II rati ford, K.V.. for the defendant company.
•/. Jinnings, for the plaintiff.
The judgment of the Court was delivered hy Mimilktun.

J. : — The action was brought against the company for 
the purpose of rescinding a subscription for stock and to 
recover back the $2.000 paid therefor, and as against the imli 
vidua 1 defendants for damages for misrepresentations ; the mis 
representations charged being certain statements which induced 
the subscription for the stock in question.

At the trial, the action was dismissed as against the imli 
vidual defendants, because the representations were not made 
fraudulently, but innocently. The learned trial Judge, how 
ever, set aside the subscription for stock and ordered a refund 
of the $2,000 by the company ; holding that the plaintiff was 
entitled to this relief because the representations, although inno 
cently made, were material.

With this we cannot agree. It is now settled by a series of 
cases—of which Angel v. Jag, |1011| 1 K.U. 000. is the latest 
that “misrepresentation is no ground for setting aside an 
executed contract, unless such misrepresentation would be not 
only sufficient to afford ground in equity for rescission of an 
executory contract, but also is deceitful in contemplation of a 
Court of law; or. as Lord Kclborne stated it, ‘unless there is a 
fraud or misrepresentation amounting to fraud.' ”

Mr. Jennings to support the judgment by inviting
us to consider the evidence and upon it to find that there was 
in this case a fraudulent misrepresentation. We have read the 
evidence with cart*, and think the case comes perilously near to 
the line; but we cannot see our way clear to interfere with the 
finding of the learned trial Judge.

The appeal must, therefore, he allowed; but we think that 
the reasons which induced the trial Judge to deprive the m 
dividual defendants of costs justify us in depriving the com 
panv of the costs of either the action or appeal.

A/i/nal alloin d.

A94C
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MIDDLETON et •!. v. BLACK. MAN.
Manitoba King's Bench, Manlonald, J. May 3. 1912. r r

1. Salk ( 1II H—30)—Warranty — Dkhcbiition — Advertisement —
Guarantee. „ , g

Where a motor car company wlvertiwvtl a nr for sale "that never 
g<w* lame, backed by a five year*' guarantee"; and the an le in made 
under an agreement to a unply a written guarantee, hut without any 
detlnitina of the xeo|>e of guarantee in the agreement of sale, the 
presumption ia that the warranty is to lie in accordance with the 
advert Bernent.

2. Sale (fillA—57)—Breaci ok warranty—Conflicting evidence as*
TO EFFICIENCY OF ARTICLE HOLD—ONUR OF PROVING BREACH, 

in an action by the buyer for breach of warranty on the wale of 
a motor car, where the evidence as to the efficiency of the ear ia 
conflicting, tho Court will not *ua spnnte. appoint an expert to de
termine and report upon the efficiency of the car, even where the 
seller will not awai*t in proving the actuel condition of the car ; the 
onus being upon the buyer to establish the breach complained of.

Action to rescind a contract of purchase of a motor truck 
and for cancellation of a promissory note given by defendants 
who also claimed damages, and in the alternative damages for 
breach of warranty.

The action was dismissed.
Mtssrs IV. .1/. Crichton and K. A. Cohen, for plaintiffs.
Messrs. II. .1/. Dcnnixtonn, K.C., and ,/. IV. K. Armstrong, 

for defendants.
Macdonald, «T. :—The defendant advertised through the 

medium of the local press of the city of Winnipeg a motor 
truck described as “Van Dyke Light Delivery,” a motor wagon 
that never goes lame, backed up by a five years’ guarantee, and 
the plaintiffs, conti engaging in a business as express
and baggage transfer agents, were attracted by the advertise
ment mentioned, resulting in the purchase of a motor truck for 
the purposes of such business.

The plaintiffs on the 28th of March. 1911, signed an order 
fEx. 1), which was addressed to the defendant as “Western 
distributors of motor delivery trucks,” requesting him to ship 
to them immediately, via Windsor, the motor truck in question 
for which they agreed to pay $1,2125.

The truck was duly received by the plaintiffs and a payment 
of three hundred dollars made on account and a note for $1.025 
given by the plaintiffs, payable to the defendant on the 19th 
day of July, 1911, with interest.

Defendant’s chauffeur, Kennedy, received the truck with 
the plaintiff Betts ; the latter had not had any experience or 
knowledge of a motor car and this was his first experience ; they 
hnd difficulty in starting, and concluded the batteries were de
fective; new batteries were procured and the truck was started

H—2 D.L.B.
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and ran to Elmwood, where they met the plaintiff Middleton, 
and the note for the balance of the purchase price was then
ffivi n

On the third day the truck gave fair satisfaction; the plain- 
Middlkton Betts says, “It ran fairly good,” lmt from then on they had 

Hiack. a great deal of trouble with it and frequently had to call for
---- the assistance of the defendant’s expert in handling it. The

* one ' plaintiffs ran it off and on for two months and during that 
time earned about two hundred dollars with it they complained 
several times to the defendant that it was not satisfactory, and 
at the end of the two months they concluded that it was not as 
repvesented and decided to abandon it, and they bring this 
action seeking to rescind the contract of purchase and for a 
return of the three hundred dollars paid by them and a cancel 
lation of the promissory note given by them, and also claiming 
damages, and in the alternative damages for breach of warranty

I find that the defendant agreed to procure a written war
ranty from the manufacturers which was not secured and what 
the warranty is or would he does not appear. It can be as- 
sumed, however, that the warranty would be in accord with 
the advertisement referred to (Ex. 7); “A motor wagon that 
never goes lame, backed by a five years’ guarantee.” This 
guarantee, however, I find was intended only when the de 
fendant himself took care of the truck, that is, that it was to be 
left in his garage after the day’s work was over and cleaned, 
oiled and otherwise cared for by his or his employees’ directions 
and at a fixed compensation. This guarantee the plaintiffs did 
not intend to and did not take advantage of.

It is advertised as “efficient, economical and durable, simple 
to operate and does not require a skilled mechanic.” If there 
was only the evidence of the plaintiffs I would have no difficulty 
in finding a breach of this warranty, entitling them to relief, 
but the evidence of the defence makes it impossible for me to 
conclude that the fault was in the truck alone.

The defence maintains that the truck is everything that it 
was represented to be and that the fault lies with the plaintiffs 
in their mismanagement and carelessness in handling it.

It is possible the truck is defective and that there is some
thing materially defective in its construction and it is possible 
that such is not the case and that the fault is in the handling 
of it by the plaintiffs.

In the condition in which it is in it would be useless to act 
on the suggestion of the plaintiff’s counsel and appoint an ex
pert to examine and report in order that a conclusion could lie 
arrived at, as to make a proper test would necessitate an ex
penditure of a sum of money estimated by the defendant at 
nlmut fifty dollars, and as the defendant will not further assist
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in establishing the reputation of the manufacturers or in sup
port of lps own warranty, althougli strongly protesting that the 
truck is everything it is represented to he. I feel obliged, some
what reluctantly, to grant a non-suit with costs, leaving it open 
to the plaintiffs should they see fit to further test the efficiency 
of the truck, to bring another action for breach of warranty 
should their contention lie further and satisfactorily supported.

There will be judgnu nt for the defendant on his counter
claim for the sum of $1,025 with interest at seven per cent, per 
annum from the date of the note until maturity and five per 
cent, from maturity to judgment ; costs to the defendant.

MAN

K. B. 
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Midi» ktox

Mvxlonald. J.

X on* it it on plaintiffs claim; Judgment for defendant on 
counterclaim.

THOMAS ' McNAUGHTON.
Manitoba Kino's Bench. Trial before Itobson. J. i/ai/ 8. 1012. MAN.

1. .ÎVIK1MICXT (1II B—78)—Default against one pabtxeb—Effect or k. B.
AS AGAINST OTIIKB VABTXKKS. jyj.j

Signing a default judgment against one <.f thn** member» of a ——
pnrlner»liin doe» not prevent re,-oxery ngain-t the oilier». May 8.

[Caetle v. Baird, 15 O.W.R. 273. followed.]
2. Partnership (| VI—261 —'Two members bissom ni.—Necessity of

NOTICE TO OTHEB FART NEB.
Two mendiera of a partnership may not dissolve the |.nrtner»hip

without notice to the third mendier, even bv the one buying out the
other’s interest.

An action to recover balance due upon a promissory note. 
Judgment was given for the plaintiff.

./. U. Hugg, for plaintiff.
Messrs. A. II. McAllister, and J. F. Davidson. for defendants.

Robson, J. ;—Plaintiff sues the three defendants MeXaugh- 
ton, Gowler and Edwards, to recover the balance due upon a 
promissory note for $1,000 made by the McNaughtou Dairy 
Company, of which it is alleged defendants were the members. 
The note bears date 6th November, 1000. It was payable three 
months after date. At a period prior to the date of the note, 
the three defendants had, os partners at will, carried on busi
ness in the firm name above stated. The money was borrowed 
from plaintiff by defendant Edwards for the firm. He signed 
the note sued on in the firm name. The business consisted of 
two branches, one being dealing in fruit and produce anil the 
other cheese manufacturing. The latter was in charge of the 
defendant Edwards. For the purposes of the business he bor
rowed $1,000 from plaintiff. The money actually went into 
th«- business. I have no doubt of Edwards’ authority to 1 tor- 
row for the purposes of the firm and give a promissory note so



212 Dominion Law Reports. [2 D.L.R

MAN.

K. B. 
1913

Thomas

McNauoh-

Rchion. ,T,

hs to bind the thon members of the firm. The partnership hav
ing received and used the money would be liable as for money 
had and received: see Itcid v. liigby, [1894] 2 Q.B. 40.

McNaughton was certainly a member of the firm at the time 
of the transaction. I do not see any way by which he can escape 
liability. The main dispute is as to the defendant Gowler. IIis 
defence is that he retired from the partnership in April, 1909, 
being six months before the note was made. It seems that Mc
Naughton bought Gowler’s interest in the business about this 
time. Edwards never learned of the completion of any such 
transaction. He was not a party to it.

It would appear that at all events siuee the Partnership 
Act, the assignment by one partner of his share does not per sc 
operate as a dissolution: Lindley on Partnership, 7th ed., 621. 
McNaughton and Gowler could not dissolve the partnership 
without notice to Edwards: VanSandau v. Moore, 1 Russ. 441, at 
464; Wheeler v. Van Wart, 9 Sim. 193. See Partnership Act, 
sec. 35.

Even if there were a dissolution matters went on ostensibly 
as before. There was no record or publication made of the fact 
of a dissolution. Plaintiff had known that McNaughton, 
Gowler, and Edwards formed the business. lie had no reason 
to suppose there had been a change. Gowler stated in evidence 
that he informed the persons with whom the firm dealt of the 
change. He said, he also informed plaintiff of the fact. This 
plaintiff denies, and I accept the denial. It would not be at 
all likely that he would give notice of it, or even mention the 
subject to a stranger with whom he had had no business deal
ings, nor for aught then in contemplation was ever likely to have 
any.

Judgment has been signed by default against defendant K«l- 
wards. This does not prevent recovery against the others, it 
not being a case of election: Castle v. liaird, 15 O.W.R. 271; 
1 O W N. 527.

There will be judgment for plaintiff against defendants 
McNaughton and Gowler for $900. the balance due on the note, 
and interest according to its tenor, with costs of suit including 
costs of examination for discovery of defendant Gowler, hut 
not that of defendant McNaughton.

Judgnunt for plaintiff.
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SMITH v. ERNST et al. MAN.
(Decision No. 2|.

K. B.
Manitoba King's Bench. Trial before Matlurs, C.J. April 10, 1912. 1912

1. Specific performance ($ II—42)—Enforcement AHA1NST VENDOR April 10.WHERE TITLE INCOMPLETE—1 >AMAiiES.
In un notion to enforce specific performance of a contract for the 

«ale of haul which stipulated that the purchaser upon completing pay
ment should have a Torrens title to the land, the Court has the power 
to decree a conveyance in resjiect of such title as the defendant has 
and also to award damages for breach of the agreement to give a 
Torrens title, even though the land is not within its jurisdiction and 
though the defendant did not own the land at the time the contract 
was entered into, if he took over the vendor's rights in the agreement 
and received the greater part of the purchase money with full know
ledge that the plaintiff’s contract with the owner culled for a Tor
rens title.

Action for the specific performance of a contract for the 
sale of land, or for a return of the money paid and damages. 
The action was discontinued as against Ernst. Judgment was 
given for plaintiff against the defendant Just.

A decision upon an interlocutory application in the same 
case, Smith v. Ernst (No. 1), 1 D.L.R. 547.

W. II. Trueman, for plaintiff.
Messrs. E. T. Leech and F. J. Sutton, for defendant Just.

Mathers, C.J.K.B. :—On the 6th September, 1907. the 
plaintiff entered into an agreement with the defendant Ernst 
to purchase from him two lots in the city of Port Arthur in the 
Province of Ontario, for the purchase price of $130, payable 
$10 in cash and $4 per month until the whole amount was paid. 
The defendant Just negotiated the sale on behalf of Ernst, who 
did not personally appear in the transaction at all.

In negotiating the agreement the plaintiff stipulated with 
Just that he should be given a Torrens title to the land. When 
the first agreement was tendered by Just to the plaintiff for 
execution by him it did not contain this stipulation and the 
plaintiff refused to execute it. The defendant Just made the 
necessary change and it was then executed by the plaintiff.

The cash and all subsequent payments were made to the 
defendant Just, who gave receipts therefor in the name of the 
Canadian German Realty Company per himself.

In May, 1908, after the plaintiff had paid the cash payment 
of $10 and eight of the monthly payments of $4 each, the defend- 
iiil .Inst took a conveyance of the land in question with a quan
tity of other lands from the defendant Ernst, subject to the 
plaintiff’s agreement. At that time Ernst had not a Torrens 
title to the land and of course did not convey by such title to 
the defendant Just.

The plaintiff continued to pay his monthly payments to the 
defendant Just as he had previously done, and received receipts
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MAN. in the same form; but thereafter the Canadian German Realty
K. H. 
1918

Com pan v received the moneys as agent for the defendant Just.
In December, 1VUU, the defendant Just told the plaintiff that 

he had taken over the land and asked him if he would accept an

Erxht.
Old System title. The plaintiff declined to do so, and Just 
replied that lie had a good mind not to receive the payment 
unless he consented to take an Old System title, but the plaintiff

Met hers, CJ. still refused, and Just then accepted the payment.
After the plaintiff had paid up all the payments and de

manded the title which his agreement called for, the defendant 
Just refused to give him a Torrens title, but offered an Old Sys
tem title, which the plaintiff refused. Some negotiations then 
took place between them, which resulted in Just verbally agree
ing to pay the plaintiff $250 for a release of his claim upon tIn
land. The plaintiff verbally agreed to accept this amount in full 
discharge of his claim ; but after repeated promises to carry it 
out Just refused to do so on the ground that he was not bound. 
The plaintiff then brought this action for specific performance, 
or for a return of the money and damages.

The fact that the land is out of the jurisdiction is no reason 
why specific performance should not be ordered as against the 
defendant Just, where the parties are within the jurisdiction : 
Dart, V. & 1*. 1023; and it may he enforced against a purchaser 
of the land who takes with notice of the agreement : Dart. V. & 
P. Till ed., 1080

In this case, not only had Just notice of the agreement, which 
was in fact negotiated by himself, but after taking over the land, 
subject to the agreement, he received from the purchaser the 
greater part of the purchase money, with a full knowledge that 
the agreement contained a stipulation that the plaintiff should 
get a Torrens title. More than that, he accepted an instalment 
of purchase money when he knew that the plaintiff would accept 
no other title from him. Under the circumstances, Î have no
doubt about the Court’s power to grant the plaintiff relief as 
against the defendant Just.

The defendant’s counsel contended that the Court had no 
jurisdiction, and cited the ease of Norris v. Chambres, % PeG. F. 
i d 58 : H kiUker i Forb* i, L R 10 « ' P 583 //. nâi n 
/tank of Hamilton. 23 Can. S.C.R. 71fi, and Deschamps v. Miller, 

1808 1 Ch. 856. 1 have read all these eases, but they de< 
only that the Court has no jurisdiction to enforce a lien or charge 
upon land out of the jurisdiction, unless there is privity of con
tract, express or implied, between the parties, or unless there 
exist between them personal eipiities, fiduciary relation, fraud or 
unconscionable conduct.

The Court is not asked, in this case, to deal with the land, but 
merely to compel the defendant Just, by a judgment in personam 
to carry out an agreement upon the faith of which the plaintiff
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paid, and Just received, the consideration moving from the 
plaintiff.

The Court cannot possibly compel Just to apply for ami 
obtain a Torrens title for the purpose of conveying the land by 
Midi title to the plaintiff, but it can compel a conveyance by such 
title as the defendant has. plus damages for breach of agreement 
to give a Torrens title: Fry, Sp. Per. par. 1309

There will Ik* judgment for the plaintiff for specific perform
ance of the contract. There will be a reference to the Master 
to ascertain the cost of obtaining a Torrens title to the land if 
the parties cannot agree upon the amount, and the plaintiff will 
have judgment against the defendant Just for the amount so 
found or agreed upon as damages, together with the costs of this 
action and of such reference.

Any amendments to tin* statement of claim necessary to give 
the plaintiff this relief may be made.

Further directions may Is* reserved if necessary.
Jiiihpnnit for plninliff.

Annotation—Courts i S I B 3—32•—Specific performance—Jurisdiction over 
contract for land in another jurisdiction.

It ie a well established principle of law that a court of equity, if it 
has jurisdiction of the persons of the parties, may. by decree in peraonam, 
direct a specific performance of n contract for the sale of land situate 
beyond the limits of its jurisdiction. “A court of equity operates prim
arily in peraonam and not in rent; and in the exercise of its jurisdiction 
is peraonam it will compel a performance of contracts and trusts relating 
to property which is not locally in the jurisdiction”: 13 Hnlshurv's Laws 
of Englnnd. see. 75. See also Leake, on Contracts, 6th ed„ 880, and Fry's 
*l»ecific Performance. 5th ed., 58.

In Montgomery v. Ruppenaburg, .11 Ont. R. 4.13. the court dêcrecd 
*|»ecifie performance of an agreement in writing by which the plaintiff, n 
non resident, was to exchange certain land in the United States for land 
Monging to the defendant in Ontario.

And this rule finds support also in Ounn v. Harper, .10 Ont. R. 650, 
affirmed 2 O.L.R. Oil, which was an action to have declared that a convey- 
nn- c of lands lying out of Ontario by the plaintiff to one of the defendants 
absolute in form was in equity a mortgage, though relief was refused 
liecuiise the grantee in the deed made an absolute conveyance of the lands 
to the other defendants and the Court had no power to declare the other 
defendants constructive trustees of foreign lands. Chief Justice Meredith 
was of the opinion that if the application had been against the original 
grantee alone, the relief asked for would have been warranted if the 
plaintiff were otherwise entitled thereto. He then went on to say: “The 
granting of relief in sueh vases is an exception to the general rule that 
the < ourts of this Province have no jurisdiction to entertain an action for 
the •Ictcrminntion of the title to. or the right of possession of, any inuno. 
ablcs situate out of Ontario, and proceeds iqion the principle that Courts 
of equity are. and always have lieen, Courts of conscience. o|»ernting in 
peraonam and not in rtm, and in the exercise of their |iersonal jurisdiction
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Annotation (continued)— Courts (6 I B 3 321—Specific performance—Jur
isdiction over contract for land in another jurisdiction.

have always liven accustomed to compel the performance of contracts and 
trusts as to subjects which are not either locally or ratione domicilii 
within their jurisdiction: Dicey, on Conflict of Laws, Rule 39, pp. 214, 
111 '•

in Penn v. Baltimore, 1 Vce. Sen. 443, the Court granted specific 
IH-rformance of articles drawn up between the proprietors of the provinces 
of Pennsylvania and Maryland for the purpose of settling boundary dis
putes ! tot ween them. Here, however, no objection was made to the juris
diction of the court because of the location of the lands; it was contended 
only that being a question as to boundaries of Provinces it should be heard 
by the King and Council.

In Arglasae v. Muschamp, 1 Vern. 75, which was an action for relief 
against fraudulent conveyances of land in Ireland, the Lord Chancellor, 
in reply to the contention that the Court hud no jurisdiction because of 
the location of the land, used the following language: “This is surely 
only a jest put upon the jurisdiction of this Court by the common lawyers: 
for when you go about to bind the lands, and grant a sequestration to 
execute a decree, then they readily tell you that the authority of this Court 
is only to regulate a man’s conscience, and ought not to affect the estate, 
but that this Court must agcrc in personam only; and when, as in this 
case, you prosecute the person for a fraud, they tell you, you must not 
intermeddle here, because the fraud, though committed here, concerns lands 
that lie in Ireland, which makes the jurisdiction local; and so would 
wholly elude the jurisdiction of this Court. But certainly they forget the 
case of Archer and Preston. 1 Eq. Ca. Ah. 133, pi. 3, in which case, if in 
any, the jurisdiction was local, the matter there living not only for land 
that lay in Ireland, but of a title under the Act of Settlement there; vet 
the defendant coming into England, a hill was exhibited against him here, 
and a ne exeat regno granted, and he put to answer a contract made for 
those lands; and when he departed into Ireland without answering, he was 
sent for over by a special order from the King, and made to answer the 
contempt, and to abide the justice of this Court.”

And the rule here discussed finds almost unanimous support in the 
American cases: Montgomery v. United Staten, 36 Fed. 4; Western Union 
Telegraph Co. v. Pittsburgh C. C. St. h. B. Co., 137 Fed. 435; Wilhite 
v. Skelton, 78 C. C. A. 635, 149 Fed. 67, reversing 5 Ind. Terr. 621 ; Smith 
v. Darin, 90 Cal. 25, 25 Am. 8t. Rep. 92; Griffith v. Stewart, 31 App. I). < 
29; H'inn v. Strickland, 34 Fla. 610; Cloud v. Greasley, 125 111. 313; Garden 
City Sand Co. v. Miller, 157 111. 225; Bethel v. Bethel, 92 Ind. 318; Ilea 
v. Ferguson 126 Iowa 704; Robinson Mineral Spring Co. v. De Bautte, 
50 La. Ann. 1281; Vingree v. Coffin, 12 Gray (Mass.) 288; hindleg v. 
O’Reilly, 50 NJ. Law 636, 1 L.R.A. 79, 7 Am. 8t. Rep. 802; Davis v. 
Bradley, 22 N.J. Equity 115; Shattrick v. Cassidy, 3 Edw. Ch. (N.Y.) 152; 
Ward v. Arredondo, Hopk. Ch. (H.Y.) 213; Mead v. Merritt, 2 Paige <*h. 
(N.Y.) 402; Mitchell v. Bunch. 2 Paige Ch. (N.Y.) 606; Cleveland v 
Burrill, 25 Barb. (N.Y.) 532; Myers v. De Mier, 4 Daly (N.Y.) 343: 
Baldwin v. Talmadge, 39 N.Y. Super. Ct. 400; Orr v. Irwin, 4 N.C. 351. 
2 I<aw Repository 465; Burnley v. Stevenson, 24 Ohio St. 474, 15 Am. 
Rep. 621; Beidler v. Miller, 1 Woodward Decisions (Pa.) 222; Con<> »r 
v. Wright, 9 Pa. Dist. R. 688; Gavin v. Jennings, 1 Lackawanna Jurist 
(Pa.) 55; Morris v. Band, 70 Tex. 481.
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Annotation {continued) —Courts ( § I B 3 32)—Specific performance—Jur
isdiction over contract for land in another jurisdiction.

A suit for specific performance of a contract for the conveyance of 
land proceeds in personam, and may be maintained in any Court of equity 
which has jurisdiction of the parties, even if the land lies in another 
state or a foreign country: Brown v. Desmond, 100 Mass. 267.

The decrees of Courts of equity do, indeed, primarily and properly 
act in personam and, at most, collaterally only in rem. Hence, the specific 
performance of a contract for the sale of lands lying in a foreign country 
will be decreed in equity, whenever the party is resident within the juris 
diction of the Court : Olncy v. Eaton. 00 Mo. 503.

The fact that the land which is the subject of the suit is Itevond the 
jurisdiction of the Court, and situate in another State, constitutes no 
reason why relief should bo refused, if in other respects the complainants 
have made a case which entitles them to a decree, for the principle is firmly 
established that it is not necessary to have jurisdiction in such cases that 
the land, which is the subject of the suit, should lie located within the 
territory over which the Court, in which suit is brought, may rightfully 
exercise its power. All that is necessary in such cases to enable the Court 
to exert its power is, that it shall have jurisdiction of the parties, for in 
all suits in equity the primary decree is in personam and not in rem: 
Potter v. llotlister, 45 N.J. Eq. 50S.

It is jierfectly well settled that this Court has jurisdiction to decree 
the specific performance of a contract for the sale of lands in another 
State, where the person of the defendant is within the reach of its pro 
cess: Hutphen v. Fowler, 0 I’aige (N.Y.) 280.

This Court, having jurisdiction of the person of the defendant, will 
bv its process of injunction and attachment compel him to do justice by 
the execution of such conveyances and assurances as will affect the title of 
the property in the jurisdiction within which it is situated : Xcwton v. 
Bmnton, 13 N.Y. 587, 07 A.I). 89.

In an Ohio case the court said :—“The projiosition that a Court exer
cising chancery powers in one State, can compel specific performance of 
agreements to convey lands, after it has acquired complete jurisdiction 
over the person of the party bound by the agreement, is too well settled 
by numerous decisions in England and in this country, to lie now disputed": 
Penn v. Hayward, 14 Ohio St. 302. Here, however, the Court refused to 
entertain such a suit because all the persons whose signatures were neces
sary to the conveyance had not been personally served within the State.

In Macon Episcopal Church v. H'ilcy, 2 Hill Eq. (8.C.) 584, 30 Am. 
Dec. 386, it was declared in reply to the contention that the Court had no 
jurisdiction over lands in another State, that if the thing required to lie 
done was that which the defendant could do in the State in which he was 
sued, and there was the obligation of law upon him to do it, the authorities 
left no doubt that the Court, acting on the person and not in rem, was 
not only competent but bound to make him fulfil his obligations.

It is certainly true that a Court of equity may entertain a bill for 
the specific performance of a contract respecting land situate in a foreign 
country, if the parties are resident within the territorial jurisdiction of the 
Court. In such case, although the Court cannot bind the land itself by the 
decree, it can bind the conscience of the party in regard to the land, and 
enforce him, by process against his person, to perform his agreement, but
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Annotation (vonllnmd) Courts ( § I B 3 321—Specific performance—Jur
isdiction over contract for land in another jurisdiction.

the decree is merely in pcrsunam and not in run. Still, the want of power 
to act upon the land, or to enforce the decree in rem, is no objection to 
the jurisdiction to act upon the person, and in that mode compel un execu
tion of the contract according to equity and good conscience : Johnson 
v. him bo, Head (Term.) 557, 75 Am. Dec. 781.

Une American case has sought to make a distinction in the application 
of this rule, depending upon whether the party suing is the vendor and 
\endec in the contract giving rise to the suit, but no such distinction seems 
to be made in any other case. “It is not necessary, in an action by the 
vendor for specific performance, that the land, the subject matter of the 
contract sought to be enforced, be within the jurisdiction of the Court, 
though the rule is different where the vendee seeks performance by decree 
of Court. In such a case the Court cannot decree a transfer of the title 
of land lieyond its jurisdiction; but where the vendor brings the action, 
the whereabouts of the land is immaterial. The action is personal and 
operated upon the person of defendant. The Court requires a delivery to 
him of a solid conveyance of the land, and decrees that he thereupon pay 
the purchase price”: O. II'. Kerr v. Nygrcn, 114 Minn. 268.

MAILLET et vir v. FONTAINE.
(Jncbco King's licnch (Appeal Hide), Archambeault, Trenholine, Cross,

Carroll, and Gervais, JJ. Kurch 15, 1912.

1. Costs <gl—9a)—St.qi'Ksihatok—Immoveables—Two claimants —
Join l IND SEV i U XI. hi < Hi USE.

A person appointed by the Court as sequestrator to an immoveaole 
concerning the ownership of which two or more parties are litigating 
has a joint and several recourse for the costs of his administration 
against all the parties to the said litigation.

2. Corns ( S II—20) —Sequestrator's costs not privileged—Liability of
Pl’KCll AHER OF IMMOVEABLE.

A sequestrator's costs of administration, however, are not privileged 
law costs within the meaning of C.('. 2009 and cannot Is- recovered 
hypotheenrily from a third party who buys the immoveable from the 
jH'ison declared to be the true owner by the Court.

3. Costs (8 11—20)—Prit kkked costs—Proceedings ox behalf of Till
CKKOITORS GENERALLY.

There is a preference or privilege only for those law costs or ex 
penses incurred for the seizure and sale of the property of a common 
debtor and those of judicial proceedings for enabling creditors gen 
erally to obtain payment of their claims.

4. Costs ig 11—20) —PnocEBDixtm on iieiiai.f of only one creditor.
Where expenses or costs are incurred for the lieneflt of one creditor 

alone and not for the creditors generally, there can be no privileged 
claim therefor.

The judgment of the Superior Court, Laurendeau, J., was 
rendered at Montreal on October 11th. Ill 10, maintaining plain
tiff's action for his bill of costs of $027.40 us administrator of 
an immoveable sequestered in his hands by the Court. Defen
dants K. J. Demers and Louis Demers were condemned jointly 
and severally (the latter by default) as personally indebted to
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plaintiff, mul Dame A. Maillet was ordered to surrender this OUE. 
property unless she preferred to pay the amount claimed (/.*., j{ 
liv * cary condemnation).

R. J. Demers and the female defendant inscribed in appeal 
from this judgment. Maillet

The appeal of R. J. Demers was dismissed ; that of the female p„N I A’INK. 
defendant allowed. —*

G. Di'saulniers, K.C., for appellants:—To maintain plaintiff's 
action the Superior Court had to adopt two legal heresies : First
ly. that plaintiff’s account should be assimilated to law costs ; 
and secondly, to declare this account executory against third 
parties without registration. Appellant submits four proposi
tions. No text of law establishes a special privilege on immove
ables in favour of a sequestrator except the Railway Act, not ap
plicable here; C.C. 1825, C.P. ti2(î, 627; Itédard v. Lusignan,
Torrance, J., 3 L.N. 8b ; Moncttc v. D*Amour, Mathieu, J.. 12 
R.L. 418, Durochrr v. Sarault, Johnson, J.. confirmed in Re
view, 7 L.N. 96, 102; Pothier, Dépôt, Nos. 92, 96. The account 
of the sequestrator is not exempted from the formalities of re
gistration. for, if it were, a special law would be required and none 
such exists. The costs of a sequestrator are not privileged law 
costs : C.C. 1995, 1996, 20(19 C.C. And finally in order to hold as 
against third parties privileged law costs as any other privilege 
must he registered : C.C. 2056, 9 Col met de Santerre, Nos. 147, 
his. 14; 31 Laurent. No. 242; Heaudry-Lacantinerie and 
de Loynes, No. 809 ; fiirubê v. Morncau, 14 Q.L.R. 90.

Messrs. Aimé Geoff rion, K.C., and ./. A. Lain Ile, K.C., for res
pondent :—A sequestrator is entitled to be paid from all the par
ties interested in the immoveable administered : Bédard v. Owens,
8 Que. P.R. 81 ; Guillouard, Dépôt and Séquestre, Nos. 182, 183,
184 and 185. Ilis claim is a jus in re and registration of such 
law costs is not necessary being exempted therefrom by C.C.
2084. It follows that the claim follows the property into what
ever hands it may fall without registration and that the hypo
thecary action must lie. Sequestrator’s costs are law costs:
1 Guillouard, Privil. and Hyp., Nos. 184 and 186; 1 Pont, Privil. 
and Hvp., Nos. 66, 67 and 68; 1 Troplong. Privil. and Hyp., Nos.
120 and 121 ; 1 Beaudry-Laeantinerie, PriviLand Hyp., No. 311 ; 
Fueier-IIerman, art. 2101, Nos. 24. 26. 28. And in any event 
female appellant knew of the sequestration seeing the registra
tion of the appointing the sequestrator.

Oésaulniers, in reply.
March 15, 1912. The unanimous lent of the Court was 

delivered by
Archambeault, C.J. :—The judgment appealed from declared 

an immoveable belonging to appellant affected by privilege for 
the payment of a sum of $627.40 due respondent.

0

1

470
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QUE. Respondent was named sequestrator to this immoveable on
H June 24th, 1907, in a lawsuit between two brothers, Rodolphe

1912 Demers and Louis Demers, who both laid claim to the ownership
---- thereof.

Mau.let This judgment of June 24th, was registered on November 
Fontaine. 9th following (1907).

----  On December 16th, Rodolphe Demers was declared, by final
' n "c.j. ' ' judgment in that case, the true proprietor of this immoveable.

Subsequently, on March 27th, 1908, Rodolphe Demers sold 
this property to his brother-in-law, Dr. Lanoie, and he, in turn, 
re-sold it to female appellant, the wife of Randolphe Demers, on 
April 1st.

The validity of these transactions has not been questioned in 
the present case, which involves only the costs of administration 
of the sequestrator.

Respondent, in his action, claims these costs jointly and 
severally against Rodolphe and Louis Demers and hypothecarily 
as against Mrs. Rodolphe Demers.

The Court below has accepted and approved of this claim, 
and appellants, Rodolphe Demers and his wife, seek the re
versal of this judgment.

I shall first of all examine the grounds of appeal of Rodolphe 
Demers, and after that those of Mrs. Demers.

Appellant argues that the appointment of respondent as 
sequestrator was made at the request of Louis Demers ; that he 
objected to this nomination and never accepted respondent as 
sequestrator, and that he even prayed for his destitution; that 
respondent never performed any act of administration ; that he 
tried, on the other hand, to interfere with appellant’s adminis
tration; and that not only did he, appellant, not benefit from the 
services of respondent, but that lie was prejudiced by the useless 
costs incurred by him.

We are dealing here with judicial sequestration; with the 
third case foreseen by art. 1823 C.C.

Pothier says that when a sequestrator is appointed by judicial 
authority, a quasi-contract arises between the sequestrator and 
the litigating parties and creates between them the same obliga
tions respectively as in the case of conventional sequestration.

And on the subject of conventional sequestration, Pothier 
teaches that each of the parties is jointly and severally respon
sible for the execution of their obligations to the sequestrator: 
(Du Dépôt, Nos. 89 and 91, par. 6).

Modern authors unanimously teach the same doctrine: 
Laurent, vol. 27, No. 182, speaks as follows on the subject:—

Le dépositaire judiciare n’est pas un simple dépositaire; il est 
chargé d’administrer les choses, d’ordinaire des immeubles, dont le 
séquestre lui est confié; et des immeubles ne sont pas l’objet d’une 
garde; ils sont l’objet d’une administration. Voilà pourquoi la loi ne
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dit pas du séquestre judiciaire ce quelle dit du séquestre conven
tionnel, qu’il peut n'étre pas gratuit; il n'est pas gratuit de sa 
nature; le dépositaire a droit il un salaire proportionné il la gestion 
dont il est chargé; et il a action, do ce chef, contre ceux dans l’intérêt 
desquels il administre, alors même qu’il tiendrait sa nomination du 
tribunal; dans tous les cas, il est mandataire, soit conventionnel, 
soit judiciaire. 11 s'est même présenté un cas dans lequel le déposit
aire avait été nommé par l'autorité administrative; il s'agissait 
d'un cheval dont aucune des parties litigantes n'entendait être pro
priétaire; le cheval, laissé ù l’abandon, fut mis en fourrière par 
l'ordre du mairé; la cour de cassation a jugé que le gardien avait 
le droit de réclamer les frais de fourrière contre les deux parties 
engagées dans le litige.
'Vite fact that respondent was appointed sequestrator at the 

instance of Louis Demers and that appellant opposed the ap
pointment of any sequestrator at all cannot deprive 
of his joint and several recourse against both parties. Such 
facts cannot affect him. He has been appointed by the Court, 
and that is all that is necessary to allow him a recourse against 
both parties.

Appellant invokes the last paragraph of art. 1825 C.C., which 
states that the judicial sequestrator “is entitled to he paid by 
the party seizing, such compensation as is fixed by law or by the 
Court or the Judge, unless he has been prevented by the party on 
whom the seizure is made.”

Appellant sees in this enactment the indication that the legis
lature intended to allow the judicial sequestrator a recourse only 
against the party who prayed for his appointment.

I cannot concur in any such interpretation. The case covered 
by the last paragraph of art. 1825 C.C. is not at all the case we 
are called upon to decide. In the present ease we are dealing 
with an immoveable concerning the ownership of which two per
sons were in litigation.

Article 1825 covers the case of things seized at law, either 
before judgment or in execution of a judgment.

The two cases are. therefore, quite distinct and the disposi
tion on which appellant relies does not and cannot deprive re
spondent of his joint recourse against both parties. lie was 
appointed by judicial authority in the interest of both parties, 
who submitted to this judgment and allowed respondent to take 
possession of this immoveable and to administer the same. He 
is entitled to claim payment of his bill of costs from both parties.

I am, therefore, of opinion that the judgment of the Court 
below is well founded in so far as Rodolphe Demers is con
cerned.

Is it also well founded as regards Mrs. Demers?
I do not think so.
Female appellant is not respondent s personal debtor. She 

acquired the property without assuming the debt of appellant.

QUE.

K. B. 
1912

Fontaine.

Arcliambeault,
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The hypothecary action can be maintained agains! her only on 
condition that respondent’s claim he a privileged claim.

And, as a matter of fact, respondent maintains that his claim 
is privileged. According to him we have to deal with privileged 
law costs.

Article 200!) C.C. mentions as the first of privileges upon 
immoveables law costs and the expenses incurred for the common 
interest of the creditors.

The first question to be decided then is as to whether or no 
the costs due respondent are privileged law costs or expenses in
curred for the common interest of the creditors.

In France, as under our law. law costs rank as the first 
privileged claim. But the Code Napoleon contains no text of law 
defining law costs.

And, therefore, we find the authors asking themselves what 
is meant by this expression.

It is quite evident that law costs do not include all legal 
costs which may be due or payable by a debtor. The term must 
be understood and interpreted in the special sense required by 
the chapter on privileges.

Understood in this special sense, law costs are all those which 
the creditors must incur to realize their common pledge, namely, 
the property of their debtor. They are those costs necessary to 
or useful in bringing about the judicial sale of this property.

On doit considérer comme frais de justice, say Aubry and Ran. 
tous les frais faits dans l’intérêt commun des créanciers, pour l.t 
conservation, lu liquidation, la réalisation des biens du débiteur, et 
pour la distribution du prix en provenant.”

See also 29 Laurent. No. 322.
Guillouard—Priv. & Hyp., No. 182, speaks as follows:—

Les frais de justice doivent s'entendre, dans la matière des privi 
léges, de tous les frais faits pour la conservation, la liquidation, la 
réalisation et la distribution du patrimoine du débiteur; et rien 
n'est plus facile A justifier que le privilège donné A cette créance. I>- 
frais qui ont été faits étaient des frais neccaaairea, qui s’imposaient 
A tous les créanciers, et celui qui les a avancés a fait l'alTaire de 
tous les autres; il est donc de toute équité que ces frais soient privi
légiés.
At No. 183 he quotes Dcnizart:—

Les frais de vente, ceux qui sont faits pour y parvenir, et même 
ceux qui ont la distribution pour objet, sont toujours privilégiés et 
les premiers puis; parce que c'est par le moyen de ces frais que 1- - 
privilégiés même parviennent A leur paiement.
25 Bcaudry-Lacnntinerie, No. 314, also indicates that such 

is their nature :—
Il faut refuser le privilège de l'art. 2101-lo-aux frais faits par le 

débiteur pour défendre son patrimoine contre les réclamations des 
tiers ou pour l'augmenter. Si les frais profitent A ses créanciers en 
conservant ou en accroissant leur gage, ils ne rentrant pas dans la
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catégorie das frais «|p justice, tels que nous les avons definis. Ils 
n’ont pas été faits en vue de la réalisation du gage commun, c’est- 
û-dire, nu moment de la déconfiture du débiteur.
The Court of Douai sanctioned the same doctrine in 1847 

in a case reported in the Journal du Palais. 47-2-61, and in very 
clear terms :—

Si le créancier dont les biens du débiteur sont le gage, dit l’arrêt, 
ont intérêt ft Tissue de ces procès ; parce que leur gage peut s'en 
trouver augmenté ou diminué, cet intérêt éloigné n’est pas celui que 
la loi a considéré quand elle a protégé la créance des frais de justice 
par le privilège si favorable de l’article 2101. L’application de eot 
article aux dépens des procès ordinaires soutenus par le débiteur, 
aurait pour effet de créer, au profit des avoués et autres officiers 
ministériels, un privilège occulte dont l'exercice, longtemps différé, 
pourrait être gravement préjudiciable aux tiers, créanciers ou autres, 
qui, dans l’intervalle, auraient traité avec le débiteur.
Repertoire de Carpentier, Vo. Privilèges, No. 28:—

Parmi les créances privilégiés sur les meubles, le législateur a 
placé en première ligne les frais de justice. Rien qu'il se soit ex- 

Yrimé d’une fa<;on générale, il ne faut pas croire cependant qu’il ait 
voulu dire que tous les frais de justice seront privilégiés. Il a eu 
seulement en vue les frais qui sont exposés dans l'intérêt commun 
de les créanciers, pour conserver et réaliser le gage, et qui, par suite, 
doivent être payés avant toute autre créance sur le gage réalisé; ils 
doivent venir au premier rang, puisque sans eux aucun créancier ne 
pourrait être payé.
30 Laurent, No. 50, says :—

Si les frais de justice priment les créanciers dans l’intérêt desquels 
ils sont faits, c’est parce que les créanciers doivent faire ces frais 
pour réaliser leur créance, et, partant, leur privilège, s'ils sont privi
légiés; il est de toute équité qu’ils payent ces frais avant d'dtre 
payés eux mêmes, puisque, sans ces frais, ils n'auraient pas obtenu 
leur payement. Cela s’applique ft tous les privilèges, immobiliers ou 
mobiliers.
I could multiply these citations as all the authors express the 

same opinion.
Law costs, covered by the privilege allowed by the Code, are 

those incurred in the course of litigation, resulting in the realiza
tion of the common pledge of the creditors, that is to say, in the 
judicial sale of that pledge. Privileged law costs cannot pos
sibly cover any costs outside of those incurred in bringing about 
this judicial sale, and the collocation of the price obtained there
from.

Otherwise, why should law costs be privileged ?
2Î) Laurent, No. 323

Maintenant on comprendra pourquoi et en quel sens les frais de 
justice sont privilégiés. Les termes dont les lois se servent pour 
marquer l'exercice du privilège des frais de justice «ont très signifi
catifs; ils sont déduits prélevés, distraits, sur les deniers qui com
posent l’actif. En réalité, le créancier des frais de justice ne con-

QUE.
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Fontaine.

Xrcharobeault,
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QUE. court pas avec lea autres créanciers, il n'est pas en conflit avec eux,
ce sont les créanciers eux-mémes qui payent les frais qu'ils ont dû 
faire pour conserver le gage commun, pour le vendre et pour s'en dis
tribuer le prix; il est naturel que celui qui fait ces frais les paie;
or, les frais de justice sont faits par les créanciers, quand même ils 
ne figurent pas tous dans les actes qui y donnent lieu.

Maillet

Fontaine. This doctrine of the French authors was adopted by our codi-
Archembrniiit. fiers and rt produced in art. 1995 C.C. as follows:—

“Law costs arc all those incurred for the seizure and sale of 
the moveable property and those of judicial proceedings for en
abling the creditors generally to obtain payment of their claims."

What the Code lays down here as regards moveables applies 
with equal force to immoveables.

Therefore, are law costs in this sense only those necessary tu 
bring about the side of the property of a debtor ami the distri
bution of the moneys realized from such sale or those resulting 
therefrom ?

l)o the costs of administration payable to respondent fall 
within this category?

We are of opinion that they do not.
The costs were incurred in a lawsuit in which the Demers 

brothers were both laying claim to the ownership of an im
moveable. The Court ruled that this immoveable belonged to 
one of the contending parties. And there never was any judi 
cial seizure of the immoveable which 1ms now passed into the 
hands of a third party.

So that these? are not law costs according to the special mean
ing given to these by the Code when it declares them privileged.

I must say it once more: there are no privileged law costs 
outside of those incurred in judicial proceedings resulting in the 
sale by authority of justice of the common pledge of the credi
tors.

The Pandectes Françaises, Vo. Privilèges and II> ques, 
at No. 49H. report a judgment of the Seine Tribunal in 1H92, 
wherein it was held that when a creditor liais waived further 
proceedings and has consented to a voluntary sale of the im
moveable he ha* seized, the costs incurred bv him not having 
benefited all the creditors, cannot rank as privileged.

I do not for one moment wish to be understood as saying 
that the costs of sequestiation are never privileged law costs. 
Far from it, and I have found a large number of decisions, cited 
in the authors and the digests, holding that where such costs 
are incurred after the judicial seizure of an immoveable, or in 
the case of liquidation, and where the sequestrator has been ap
pointed by consent of the creditors and in their interest, thes*- 
costs are privileged. Rut I have not found a single case where 
a sequestrator was appointed, outside of a seizure or a sale by 
authority of justice, where the costs of the sequestrator were held 
to lie privileged.

^
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I am, therefore, of opinion that the costs involved in the pre- QUE. 
sent case are not privileged law costs.

Hut are they expenses incurred for the common interest of mij
the creditors? Paragraph 1 of art. 200!) C.C. allows these ex- ----
penses to rank equally with laxv costs, and respondent quotes it MAI,urr 
in support of his claim that the costs of his administration as Fontaine. 
sequestrator are privileged. -----

I fail to see, in tin* present case, where we can find expenses Arch^n^eaul 
incurred for the common interest.

The Code is evidently dealing with expenses incurred in the 
interest of all the creditors or of the creditors generally. And it 
is only natural and proper that in such ease the creditor who 
has incurred this expense should have a preferred claim for such 
costs or expenses, which, having been made in the general in
terest. must rank before the other claims.

Hut here there are no creditors. Hence, how can there be 
any question of expenses incurred for the common interest of 
the creditors?

These costs may have been incurred in the interest of the 
person who was declared proprietor of the immoveable by final 
judgment of the Court. Hut they could not he incurred in the 
common interest of the creditors, as there are none.

Nor can respondent argue successfully that he preserved the 
common pledge, seeing that the immoveable he administered was 
transferred to a third person after his functions as sequestrator 
had ceased and seeing that this third person is supposed to have 
paid the value of the said immoveable at the time of its pur
chase.

One last question has to lie disposed of. As already stated, 
respondent, on the 9th November, 1907, registered the judgment 
of June 24th, 1907, appointing him sequestrator.

Appellant acquired the immoveable on April 1st. 1908, sub
sequently therefore to the registration of such judgment.

After the immoveable had been purchased by appellant, re
spondent got his bill as sequestrator taxed in February, 1909, 
and on March 4th, 1909, hail the same registered on the immove
able—nearly a year after it had passed into appellant’s hands.

This last registration could not, of course, avail as against 
female appellant without prior registration of the judgment 
appointing respondent as sequestrator.

Hut did the registration of the judgment itself before the 
sale to female appellant constitute a mortgage or hypothec in 
favour of respondent?

I am of opinion that this registration could not confer any 
rights to respondent, as against third parties. Our law no longer 
recogni/. s an indeterminate hypothec. Judicial hypothec as well

15—2 U.L.B.
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QUE. as conventional hypothec is not valid unless the sum for which
K. U.
1912

it is granted is certain and determined.
There is no necessity for examining the interesting question 

raised by female appellant, that law costs have only a “droit de
Maillet suiten by registration thereof. As we are of opinion that the

Fontaine. costs due respondent are not privileged law costs, the solution

Areliauilwault,
of tin* other question becomes unnecessary.

1 am of opinion that there is error in the judgment “</ quo,n 
as regards Mrs. Demers; that her appeal must he allowed and 
that of Rodolphe Demers dismissed, and this is the unanimous 
judgment of the Court.

Appeal of I!. J. Demers dismissed: appeal of female appel
lant allowed with costs.

ONT.
MALOUF v. LABAD.

(Decision No. 1).

H.C. J. 
1912

Ontario High Court, Kelly, J. March 5, 1912.
1. Wan and process (§ II lî—28 )—Seizure of shares—Chance of pla< i 

uf iiE.xii office -Notice by sheriff—Execution Act (Ont.), !*
Mar. 5. Edw. VII. ch. 47.

Where the directors of a company passed a resolution authorizing 
a transfer of its head oltice to another place and appointed a repiv 
scuta live there to receive legal notice addressed to the company and 
went no further, failing to pass the by-law required by sec. 88. Out 
ario Corporation Act, and to comply with other requirements of that 
section, there was no place in the bailiwick of the sheriff of the di> 
trict to which the head oifice was attempted to be moved at which 
service of process could be made under the Ontario Execution Act,
9 Edw. VII. ch. 47, providing that upon an execution being directed 
against the shares in a company owned by a debtor a notice that 
the shares are to be seized thereunder must be given by the sheriff 
if the company has within his bailiwick a place at which service of 
process could be made.

2. Execution (§11-15)— Seizure of shares—Notice by sheriff—Seu 
vice.

In the absence of the legal representative of a company appointed 
to receive legal notice addressed to the company from the bailiwick 
of a sheriff where the company had an office, the notice required to 
be served on the company that such of its shares as were owned by 
an execution debtor were to lie seized on execution cannot lie served 
on any other person unless lie has lieen authorized to receive the 
same on behalf of the representative.

Action to act aside n sale made by the Sheriff of the District 
of Nipiaaing of 75,000 shares of the capital stock of the defend 
ants the Gold Pyramid Mining Company of Larder Lake Lim 
ted, and other interests in that company owned by the plaint ill* 
Malouf, under an execution in an action brought by the defend
ant Labad against him, and to cancel the entry of transfer 
thereof in the books of the company in favour of the defendants 
the Malouf Realty Company, and that the plaintiff Malouf, or
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the plaintiffs McCrae and Kouri, be entered as owners of these ONT 
shares and interests. There was judgment for the plaintiffs h~c~ 
with costs against all the defendants but Varin.

G. A. McGaughcy, for the plaintiffs.
A. G. Browning, K.C., for the defendant Varin. r.
G. If. Brady, for the other defendants. Labaii

Kelly, J. (after setting out the facts and detailing the pro
ceedings taken):—It is declared by see. 10 of the Execution 
Act. 9 Edw. VII. eh. 17, that “shares and dividends and any 
equitable or other right, property, interest, or equity of redemp
tion in or in respect of shares or dividends in an . . . incor
porated company having transferable shares, shall be deemed to 
be personal property found in the place where notice of the 
seizure thereof is served, and may be seized under execution 
and may be sold thereunder in like manner as other personal 
property.”

Sub-section 1 of sec. 11 provides that “the Sheriff . . . 
shall forthwith serve a copy of the execution on the . . .
company, with a notice that all the shares of the execution debtor 
are seized thereunder; and from the time of service the seizure 
shall be deemed to be made ; and no transfer of shares by the 
execution debtor shall be valid unless and until the seizure has 
been discharged,” etc.

Sub-section 2 of see. 11 is. that “such seizure may be made 
and notice given by the Sheriff where the . . . company has 
within his bailiwick a place at which service of process may 
be made.”

The Gold Pyramid Mining Company of Larder Lake Limited 
was incorporated by letters patent under the provisions of the 
Ontario Companies Act, 7 Edw. VII. eh. 34. Notwithstanding 
that the letters patent named Ottawa as the place of the com
pany’s head office, and that there is no evidence that authority 
was given, as required by sec. 44 of the Act, to hold meetings of 
directors or of shareholders outside of the province of Ontario, 
all the meetings of both directors and shareholders, down to the 
time of the trial, were held in Montreal ; moreover, the books of 
the company were kept in Montreal, contrary to the require
ments of sec. 114 of the Act.

The records of the company shew that on the 8th May, 1911, 
the directors passed a resolution authorising the transfer of the 
head office from Ottawa to Cobalt, and that, in Cobalt. Sol 
Mlnte, barrister, be appointed legal representative of the com
pany to receive legal notice addressed to the company.

The words referring to the authority of Mr. White to receive 
legal notices were written in the margin of the company’s 
minute-book some time after the minutes were written. The
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secretary's explanation of this is, that his clerk omitted these 
words when writing the minutes.

It is quite clear to me that what the directors had in mind 
was formally to make the change of head office to Cobalt, and. 
as meetings would continue to be held in Montreal, where the 
chief officers of the company were (and the occurrences subse
quent to the 8th May shew that this state of things continued), 
Mr. White, as the company’s legal representative in Cobalt, 
would, on the change of the head office being made, in some 
way be associated with it. The company failed, however, to 
carry this into effect.

The by-law required by sec. 86 of the Ontario Companies 
Act, in changing the place of the head office, was not passed, 
nor were the other requirements of that section complied with ; 
nor can I find that, under the circumstances, the company had 
established, or, if so established, that there was existing at the 
time of the seizure, a place within the bailiwick of the Sheriff 
of the District of Xipissing at which service of process could be 
made, as required by sub-sec. 2 of sec. 11 of the Execution Act.

Assuming even that the resolution of the 8th May was suffi
cient to constitute Mr. White a proper person on whom to make 
such service as it was necessary for the Sheriff to make upon 
the company, I find that the service made by the Sheriff on 
MacPhie was not a compliance with the requirements of the 
Act. Mr. White was absent, and at a distance of hundreds of 
miles, not only from Cobalt, but from this Sheriff’s bailiwick, 
at the time of the alleged service, and for weeks both before and 
after it; his place of business was closed and locked, and the 
key thereof in the possession of another person on whom the 
alleged service was made, but who had no authority to accept 
service of process for or on behalf of Mr. White ; and it is not 
shewn that the notice served on MacPhie ever reached Mr. 
White.

The head office of the company not having been changed to 
Cobalt, and there being no place within the Sheriff’s bailiwick 
where process could then be served upon the company, how can 
it be said that the seizure was properly made or that the shares 
are properly found within that bailiwick?

For this reason. I am of opinion that the attempted sale by 
the Sheriff was and is void.

The plaintiff contends, too, that the sale is void by reason of 
the arrangement come to between Hartman & Smiley and White 
to leave the settlement in abeyance ; that the sale should have 
been postponed under the instructions to that effect which Mr. 
MacXamara says he gave the Sheriff ; that the interest of the 
plaintiff Malouf in the agreement of the 29th March, 1910, was 
not saleable under execution ; and that the defendants other 
than the Sheriff acted fraudulently and in collusion.
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The sale of the 25.000 shares by the plaintiff Malouf to the 
plaintiff Kouri was a bond fide sale, without notice of the assign
ment to Hartman & Smiley; and, as between vendor and pur
chaser, Kouri, before the issue of the execution, became the 
owner of these shares, represented by certificate number 632. 
These shares were not saleable by the Sheriff.

The defendants E. K. Malouf (who was also the agent of the 
defendants the Malouf Realty Company) and the Gold Pyramid 
Company were aware of this sale to Kouri, and, with that know
ledge. E. K. Malouf took an active part in having the execution 
issued and in bringing about the Sheriff’s sale, and at the sale 
became the purchaser for the Malouf Realty Company; he and 
the secretary of the Gold Pyramid Company were parties to the 
calling of the meeting of directors held on the 18th October; and, 
with all this knt vlcdge, the company sanctioned the transfer by 
the Sheriff and ordered entry thereof to be recorded in the 
company’s books, and the plaintiff Malouf’s certificates can
celled; and immediately the Malouf Realty Company purported 
to sell the whole 75,000 shares to Cahill, the brother-in-law of 
E. K. Malouf. These facts, considered with the telegram and 
other communications which passed between E. K. Malouf and 
the company, or its secretary, beginning on the 30th September, 
the very day the secretary says Kouri had presented the stock 
transfer for entry, the meeting between the defendants Lahad 
and E. K. Malouf at North Bay (which I find difficulty in be
lieving was accidental), and the close touch kept between E. K. 
Malouf and the company, or its secretary, during the proceed
ings leading up to and following the sale, convince me beyond 
doubt that the defendants, other than the Sheriff, acted in such 
a manner and with such knowledge as to give good grounds for 
holding that there was collusion such as makes it impossible to 
uphold the validity of the Sheriff’s sale.

There will, therefore, be judgment setting aside the sale by 
the Sheriff and cancelling the entry made in the books of the 
defendants the Gold Pyramid Mining Company of Larder Lake 
Limited, of the transfer to the defendants the Malouf Realty 
Company of the 75.000 shares and other interests of the plain
tiff Malouf, and directing that the certificate issued to the Malouf 
Realty Company for such shares lie delivered up to be cancelled ; 
that the plaintiff Kouri be entered in the books of the company 
as owner of the 25,000 shares represented by certificate number 
632; and that a certificate for these shares be issued by the 
company and he delivered to him; that the plaintiff Malouf be 
entered in the books of the company as owner of the remaining 
.iii.MOO shares, and that certificates numbers 630 and 631, repre
senting the 50,000 shares, be delivered to the plaintiff Malouf. 
Tin* defendants the Malouf Realty Company are restrained from 
delivering over, transferring, selling, or otherwise dealing with
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ONT the shares and interest purporting to have been sold to them by 
H C j the Sheri O'.
lyi2 As against the defendants, other than the defendant Varin,
----- the plaintiffs are entitled to their costs of action, including the

M.U.OVP cogts 0f anj incidental to the injunction. No costs against the 
Lauad. defendant Varin.
----  Judgment for plaintiff.

IRISH v. SMITH.

ONT Ontario Court of Appeal. Moss. C..J.O.. Harrow, Maclarcn, Meredith, ami 
_ .Uagee, JJ.A. February 22, 1912.

0. A. 1. Minks (8 IB—11)—Working an unpatented claim—Joint own ins
1012 —Default of one—Statutory rights.
-----  The provisions of sec. 81 of the Mining Act, 8 Ethv. VII. eh. 21,

Feb. 22. that each of two or more persons holding an unpatented mining
claim shall contribute proportionately to his interest, or as the\ 
may otherwise agree between themselves, in the work required to lie 
done thereon by section 78 of the same Act in order to hold the 
claim, and that in case of default by any holder the mining com 
missioner upon the application of any other holder may make an 
order vesting the interest of the defaulters in the co-owners. dovs 
not apply where two owners of a mining claim instead of doing 
the work required or ex|>ending their own money to have it done, 
agreed to obtain subscriptions for stock in a company to be incur 
porated and with the money so obtained to develop the property, 
which was done, and the co-owner who secured all the subscription-, 
the other doing nothing, is not entitled to an order of the mining 
commissioner vesting the interest of the other owner in him.

Appeal by the plaint ill's from the judgment of n Divisional 
Court, Irish v. Smith. O.W.X. 1302, reversing the order of the 
mining commissioner granting plaintiff’s application to have the 
interest of his eo-ov r of a non-pntented mining claim vested 
in him.

The appeal was dismissed.

E. S. Wiglc, K.C., for the plaintiff.
A. It. Drake, for the defendant.

Moss, C.J.O. :—I am of opinion that the order of the Division
al Court should he affirmed.

The real question, as it appears to me, is not whether the 
parties varied or agreed to vary the proportions in which they 
were answerable the one to the other for contribution to the work 
required to he done on their mining claims, hut whether upon the 
facts and circumstances appearing Smith did not contribute to 
the work to the same extent and in the same manner as Irish. 
The theory of the claim was that Smith had agreed to contri
bute all that was required. But the learned mining commis
sioner did not so deal with the matter by the order he pro-
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nounced. He dealt with it as if there was no agreement varying 
the proportions, but lias found that Smith did not contribute 
any part of the money which went into the work. It is not pre
tended by Irish that the money which did go in was other than 
the money contributed by persons who were induced to do so up
on an agreement or understanding that they were to be recouped 
out of the joint property either by shares in a company or out of 
the proceeds of a sale of the claims if one was made. Smith took 
an active part in forwarding the scheme agreed upon between 
him and Irish for thus procuring the funds, and it is not pos
sible to separate by evidence of contributors the relative efficacy 
of the varying influences which led them to contribute their 
moneys. They knew of Smith's position with reference to the 
properties and they also knew that he was actively concerning 
himself with procuring their entry into the enterprise. The 
moneys provided in this way naturally went into Irish’s hands 
as the owner who was to see the performance of the required 
work, but it did not thereby become his money. It was the 
money of all interested and so Smith’s as much as Irish's. The 
latter ought not now to lie permitted under pretence of being 
himself solely liable to the contributors to ask to lie treated as 
the sole contributor to the work and that Smith lie deemed a de
faulter subject to the extreme penalty imposed by section 81 of 
the Mining Act of Ontario, 8 Ed. Vli. ch. 21.

The appeal must be dismissed with costs.

G.xrroxv, J.A.:—Appeal by the plaintiff against the judg
ment of a Divisional Court reversing an order of the Mining 
Commissioner, whereby he directed the defendant to pay $612.36 
within thirty days, or in default that his interest in the three 
unpatented mining claims in the Larder Lake Mining District 
in which the plaintiff and defendant were jointly interested 
should be forfeited. The order was made under sec. 81 of the 
Mining Act, 8 Edw. VII. ch. 21. which provides: “Where two 
or more persons are the holders of an unpatented mining claim, 
each of them shall contribute proportionately to his interest, or 
as they may otherwise agree between themselves, in the work 
required to be done thereon. In case of default by any holder, 
the Commissioner, iqum the application of any other holder, and 
upon notice to and after hearing all persons interested, or such 
of them as appear, may make an order vesting the interest of 
the defaulter in the other co-owners upon such terms and con
ditions and in such proportions as he may deem just.” “The 
work required to be done,” of course, refers to the compulsory 
work necessary to enable the claim to lie held: see sec. 78.

The learned Mining Commissioner found in favour of the 
claimant, but was reversed by the Divisional Court, Middleton, 
J.. delivering the judgment of the Court. The matter had. in 
another form, but upon practically the same evidence and the
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same facts, hven before the learned Judge u|»on the trial of 
the action brought by the claimant to set aside the transfer to 
the defendant, which was dismissed.

The questions involved are almost entirely questions of fact. 
I would have said, entirely so, but for the reference in the 
judgment of Middleton, J., to the “ agreement,M of which I may 
as well say what I have to say, at once.

The section, prima facie, imposes the liability equally upon 
the holders of the several interests in proportion to their shares. 
Rut they may by agreement vary such proportions, in which 
case the agreement, and not the proportion fixed by statute, 
would govern. The statutory obligation and the statutory lien, 
however, would, even in that ease, remain. So that a default 
in performing the proper share, as varied and apportioned by 
the agreement, would have the same result in leading to a for 
feiture as would a default where no agreement had been made 
Rut 1 see no evidence of any such agreement in this case. The 
only agreement spoken of was one which had for its object 
merely the mode of raising the money to be expended in doing 
the development work, and in no way altered or varied the pro 
portion of such work which each co-owenr was by the statut»* 
compelled to do. The judgment of Middleton. J., however, does 
not, I think, depend to any extent upon his remarks respecting 
the agreement, hut upon his conclusion upon the main question of 
fact—that is. whether the claimant had. with his own hands, or 
by the expenditure of his own money, done or had work dom* 
upon the claims in question in excess of his own proper statu 
tory share. It was not asserted that the work had lieeti per 
sonally done by the claimant. What he did assert was, that lie 
had procured it to lie done, and in so doing had expended his 
own money—an issue fourni against him by Middleton, J.. who 
in his judgment in the Divisional Court says : “Neither owner 
has expended any money of his own, and both are accountabl. 
to subseriliers for the money received.”

This conclusion was based upon the evidence, which eon 
sisted chiefly of the testimony of the parties themselves, wlm 
are both deserilied as unsatisfactory witnesses, an opinion of 
them which receives some confirmation in the judgment of tin 
learned Commissioner, although he considered the “merits” to 
be with the claimant, and found in his favour. The only 
“merits” 1 can see in such a case is reasonable evidence of tin* 
facts which alone would create the special lien given by tin* 
statute. In the absence of such evidence, there can lie no merits 
in the judicial sense, even with the aid of see. 140, to which tin* 
learned Commissioner refers, which requires him to give Ins 
decision in matters coming before him “upon the real merits 
and substantial justice of the ease.”

Upon the whole, and for the reasons I have given, I agrer
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with tlie conclusion of the Divisional Court and think the appeal 
should he dismissed with costs.

Maclaren and Magee, J.T.A., concurred.

Meredith, J.A. (dissenting) :—I prefer the view of this case 
taken by the Mining Commissioner to that of the Divisional 
Court.

It is quite obvious that nothing agreed to between the parties 
to this action could absolve them from the performance of the 
work in question, which see. 78 of the Mining Act of Ontario 
imposes, if forfeiture of the mining claim, under sec. 84, is to 
he avoided. Then, under see. 81, each of the parties was and is 
hound to contribute “proportionately to his interest, or as they 
may otherwise agree among themselves” in the performance of 
that work. Why, then, the interest of each being a moiety, 
should the respondent not contribute one-half?

It is said, because the parties, not having the means, agreed 
between themselves that the money required for such work 
should be obtained, if possible, from prospective shareholders in 
a company to be formed to take over this mining property. Rut 
I am unable to understand why that should relieve the respond
ent altogether: why it should permit him to play the part of a 
drone. Ilis obligation may perhaps be met with money pro
cured by him in that way and applied in doing the required 
work; but. short of that, I cannot perceive how he can rightly 
escape altogether the statute-imposed obligation to do his share.

There is nothing in the literal meaning of the words of see. 
81 which helps the respondent’s contention that he is relieved 
altogether from the obligation to contribute; it provides that 
each shall contribute to the work proportionately to his interest, 
or as they may otherwise agree among themselves, that is. agree 
as to contribution, and there can be no contribution when one, 
or other, or each, is to contribute nothing; and the Commis
sioner’s ruling is quite in accord with “the real merits and sub
stantial justice of the case”—sec. 140—whilst that of the Divi
sional Court is not. The case is one plainly within see. 81. and 
the onus of bringing himself within the exception, or alterna
tive. contained in it, rests upon him—and, to say the least of it, 
that has not been done.

In short, I can find nothing in any agreement between the 
parties relieving the respondent from his duty to contribute his 
moiety, if required to do so by bis co-holder of the unpatented 
mining claim; even if. in such a case as this, he could lie alto
gether so relieved; and it is quite plain that there was no inten
tion on the part of either party that he should he relieved of 
all obligation in that respect.

1 would restore the order of the Commissioner, whose great 
experience in mining matters gives much weight to his rulings.

Appall dismissal; Meredith, J.A., dissenting.
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COCHENTHALER v. PAUZE.

Quebec Court of King's Bench (Appeal Side), Arohainbcault, C.J., Tretu■ 
holme, Cross, Carroll, and (Jcrvaie, JJ. March 15, 1912.

1. Highways (| IIC—07) —Oissthi ctiox in street axd sidewalk—Con
sent OF MUNICIPALITY.

A building contractor who in the course of building o|H*rations oh 
struct* part of streets and sidewalks after lie has obtained a municipal 
permit so to do is not liable in damages for the inconvenience and 
annoyance and even losses caused thereby to the public and neigh
bouring proprietors provided every precaution l>e taken to prevent 
the aggravation of this servitude, and the public and neighbouring 
occupants are bound to sutler such temporary interference with their

Appeal from u judgment of the Superior Court for the dis
trict of Montreal, Lafontaine, J., rendered on April 1st, 1911. 
dismissing with costs the action of the plaintiff against respon 
dent and the city of Montreal for damages suffered as a result 
of loss of trade through the demolition and building operations 
of respondent, a building contractor.

Plaintiff inscribed in Appeal as against respondent Pauz. 
only. Argument was heard thereon at the January term, be
fore Archambeault, C.J., Trenholme, Cross. Carroll and Gênais, 
JJ.

/*’. ,/. Bisaillon, K.C., for plaintiff, appellant:—There can in* 
no question that plaintiff did actually suffer losses through the 
operations of respondent. IIis client had no longer access to 
his shop, a tobacco store, as the sidewalk was enclosed and 
“danger” signs placed thereon conspicuously, and he lost 35 
per cent, of his trade. Respondent had three streets fronting 
on the building he was putting up, and he clearly abused his 
right, all the more so as appellant constantly protested against 
the way in which the operations were carried on. The mere fact 
that respondent had city permits did not justify him in so 
acting: Sourdat, De la responsabilité, No. 440, quater, C.C. 40»;; 
ti Beaudry-Laeantinerie and Chauveau, Droit Civil, pp. 215 et 
stq;. 6 Laurent, Droit Civil Français, 140 and scq.; Fuzier-Ib r 
man, Repertoire, Vo. Propriété, Nos. 70, 71. 72. 85 and !'!*: 
(’handler Electric Co. v. Fuller, 21 Can. S.C.R. 337 ; Gran I \. 
Gervais, M.L.R. 7 S.C. 326; Dr usd ale v. Dugas, 26 Can. S.C.R. 
20. And in any event, even under the city permits, respondent 
had no right to obstruct the sidewalk and entrance of appellant 's 
store.

J. L. Verrou, K.C., for respondent:—It is true these opera
tions caused inconvenience, but this was unavoidable. The work 
was well done and carried out under the supervision of a muni
cipal inspector. Appellant has not even suggested how the work 
could have been carried on so as to lessen the inconvenience If 
the respondent was at fault in maintaining a common nuisance, 
then appellant should have applied for redress to the Recorder's
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Court. The faster the building progressed. the less time is the 
public inconvenienced. Besides 1 he Court lms already decided 
this question in City of Montreal v. Rob:Hard, R.J.Q. 5 K.B. 292, 
where the rule was laid down that there could be no liability in 
such cases unless “an unreasonable length of time were taken, or 
a defective mode adopted, in the performance of the work.”

Bisaillon, replied.
March 15, 1912. Judgment was rendered for die majority 

of the Court by
Gervais, J. :—Appellant seeks the reversal of a judgment of 

the Superior Court for the district of Montreal, rendered on the 
first of April, 1911. whereby his action for *1.000 damages was 
dismissed.

This action was brought against respondent and the city of 
Montreal as .joint and several defendants on tin; ground that 
they both violated the law : the city of Montreal in authorizing 
respondent to obstruct illegally, and respondent in obstructing 
illegally a portion of St. James street and of Place d’Armes hill, 
more particularly at the north-east corner of St. James street 
and Place d’Armes, and at the south-east corner of Place 
d’Armes hill and Fortification lane, during the demolition of the 
building of the Hank Nationale and of the Judah property and 
the rebuilding of the said bank building.

The action was served on August 19. 1909. The illegal nets 
charged arc alleged to have occurred in the previous months, 
from and after May 1st, 1909.

By its plea the city of Montreal denied that it was responsible 
for the negligence of respondent, if any such negligence occur
red. to act according to the by-laws of the city in so far as the 
demolition and reconstruction of the buildings were concerned; 
it also filed a demurrer which was continued to the hearing for 
final adjudication.

Respondent Pauze, on the other hand, repudiated responsibil
ity and averred that in demolishing and rebuilding he had fol
lowed the by-laws of the city of Montreal, and that he had acted 
with all due and necessary care.

The hearing took place on the contestation so joined.
Appellant’s witnesses testified and he himself gave evidence 

on his behalf. lie also examined one Italien, a police inspector 
of the city, specially entrusted with the task of seeing that 
builders and contractors should carry out the by-laws of the city 
of Montreal.

Appellant and his clerks proved, in a general way, that he 
had suffered business losses during the months of May, June, 
July and August. 1909.

On the other side, respondent himself was heard, Mr. March
and, architect; foremen G raton, Rondeau and Beauregard, and 
Inspector Bahen.
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Inspector Bahen produced his original report, dated June
K. b. 16th, 1909. on the manner in which respondent was meeting the 
1913 requirements of the by-laws in question. The report reads as

iouows
Montreal. June 10, 1000.

John R. Barlow, Esq., City Surveyor.
Dear Sir. He claim of Sinmn Coclient haler :—We beg to report that

COCIIF.N-
TIIAI.ER

l’AVZf-.
there is a good sidewalk around this work, permanent sidewalk is en
closed by a fence. It would 1m* dangerous for pedestrians to pass too 
close to this building during the present operations, because they are 
taking out the foundations piece by piece. As for Place d’Armes hill, 
the old foundations were encroaching several feet on to the sidewalk 
ami in consequence of taking out this foundation, sidewalk caved in 
on the night of the 30th May last, when it was well that sidewalk 
next to building was not open to pedestrians. We cannot see where 
Mr. Coehenthaler suffers any damages, liecause the public, on leaving 
the temporary sidewalk, would make straight to the sidewalk opposite 
Mr. Simon Cochent haler's place of business.

Yours truly,
Michael Bahen.

Street Inspector.

I’niiz.' proved, in the first place, that he had at 
different times and during all the months in question, obtained 
permits to build and to deposit his material on one third of the 
parts of the streets affected, as shewn hy a list of twelve permits 
filed of record by him.

On April 1st. mil. the Superior Court dismissed this action 
with costs.

Should we reverse this judgment f
Lot ns note, first of all, that appellant appeals front this 

judgment only in so far as respondent l’anze is concerned : lie 
has not seen fit to appeal as against the city of Montreal.

In his factum, appellant claims that respondent obstructed 
negligently and without reason, that is to say, negligently, the 
portions of the streets in question for the purpose of demolish 
ing and rebuilding.

On the other hand, respondent avers that in obstructing 
these streets lie noted in striet eomplianee with the by-laws of 
the city, and in accordance with the absolute necessity required 
from the demolition and rebuilding of the said Banque Nationale 
building.

Is appellant in the right f
He quotes in support of his claim different judgments and 

decisions, and citations of authors to the effect that, although 
a real estate owner may enjoy, use and abuse of his proper!.' 
yet he cannot do so in a way that would inconvenience or inter
fere witli his neighbours.

We shall dispose at once of the relevancy of these citations 
by stating Hint we are not concerned here with the abuse of the

833



ï D.L.R.J COCll EN THALER V. PaIZÉ. 237

“four d’cchclle” by n mitoyen proprietor towards a neighbour. 
The Banque Nationale is not the neighbour of the Wilson estate 
on whose property appellant, its lessee, has his store.

This is an action in damages by a lessee against a third 
party who causes damages in violation of arts. 1052 and 1053, 
C.C., by making a deposit of materials under such circumstances 
as to inflict serious losses to appellant’s business.

The jurisprudence on this point is quite settled, both here 
and in France, in virtue of arts. 1382 and 1383.

Did respondent voluntarily cause damages to appellant un
der such circumstances? Has respondent so made use of his 
things, his materials, as to cause appellant the damages claimed?

In France regulations as to the demolition of buildings, their 
reconstruction, the establishing of deposits of building materials, 
of galleries, of gates and gateways, of lighting appliances, have 
existed for centuries, and were completely and finally revised 
and consolidated about 1841.

It would have been sufficient for the city of Montreal, if I 
may say so, “en passant,” to copy the French ordinances word 
for word to obtain a perfect legislation on this subject.

Nevertheless, we may say that in Montreal, in virtue of by
law No. 107, sec. 9, and its nine paragraphs (adopted on April 
5th, 1877), fairly serious measures have been enacted by the 
city council to ensure freedom and safety of passage around 
buildings in course of demolition or reconstruction.

In Montreal, as in the French cities, Paris especially, the 
police authorities have to supervise the carrying out of muni
cipal by-laws governing the opening of streets, and tlu* width 
they are to have, the construction of culverts, of drains, the 
building of ground floors, and especially the putting up of tem
porary structures for the protection of pedestrians during these 
operations.

In France it is admitted, and the same must be admitted 
here, that the observance of police regulations on these matters 
is a valid and sufficient defence against any claim for damages 
that the riparian owners may bring against those who carry on 
such works in the vicinity of their property or who obstruct the 
streets by placing their materials thereon or carrying on similar 
works.

In France, as here, it has been properly decided that the 
neighbours who arc annoyed or inconvenienced by such deposits 
of materials, plaster, gravel, etc., have, as a rule, the right to have 
them removed by summoning the offending party before the 
Police Court or the civil Courts. But, on the other hand, it is 
admitted that the Court is the absolute Judge in each case of 
thi- necessity of the establishment of these deposits of materials. 
Of course, necessity should not be confused with reasons of mere 
convenience or tolerance.
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We could cite ten judgments of the Court of Cassation to 
this effect, the first being of November 23rd, 1841. Cassation, 
J.P., 1843, 2, 763. and the last of July 22nd, 1859, Cassation 
S.V., 1859-1-863.

These decisions are constantly reported in the digests, in 
Fremy-Ligueville, and Le Manuel des lois du Batiment, and in 
Rendu. Diet, des Constructions.

This jurisprudence is, besides, in conformity with the present 
ideas of modern society. Public interest calls for large cities of 
vast expanse, full of tall buildings. In order to achieve this it 
is of necessity imperative to place in the streets heavy beams, 
every imaginable kind of steel work, large amounts of stone, 
of brick, cement, sand, gravel, lime and other materials.

In the present case, the fact of putting up in a few months a 
building eight storeys high at the north-east and south-east cor
ners of St. James street. Place d’Armes hill and Fortification 
lane, naturally put passers-by, the neighbouring owners and the 
public in general, to a certain amount of inconvenience, to an
noyance, and even may have resulted in damages more or less 
direet, but this constituted neither a delict nor a quasi-delict 
within the meaning of the civil law ; the neighbouring proprietors 
and the respondents had to undergo a social constraint accord
ing to the civil law and the by-laws of the city of Montreal.

We must, therefore, come to the conclusion that respondent 
was guilty of no negligence.

Did respondent allow his materials to cause damage to appel
lant ? We must again reply in the negative. Could respondent 
have taken more precautions than he did to prevent these dam
ages to appellant? Respondent and all his witnesses say, no; 
appellant and his witnesses say, yes. But in order to arrive at 
a just conclusion we think we should give a great deal of weight 
to the evidence of Mr. Marchand, the well-known architect, ami 
to that of Inspector Bahen, who swore positively and clearly, on 
repeated occasions, that respondent did all he could to avoid 
causing to appellant the damages which he now claims. Thus 
Inspector Bahen says :—

“Q. Have you in your capacity as street inspector to see that 
the by-laws are complied with in every respect ; in case they are 
not complied with in every respect, what are you supposed to 
do?

“A. Well, I make report right away to Mr. Barlow (the city 
engineer).

“Q. So far as I can see by exhibit p. 7, which you have filed, 
at that date everything was satisfactory Î

“A. Yes, at that date everything was satisfactory.
“Q. As a matter of fact it was a very limited space he had 

for such a purpose ?
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“A. Yes, it was a very limited space for a building of that 
size.

“Q. And were you satisfied with the way in which the work 
was being carried on?

“A. Yes.”
At page 56 the witness says: “That he could not see any 

obstruction on the street worth speaking.”
And again, he adds that he kept the street “as clear as it 

could lie under the circumstances.”
And then it must be remembered that by hurrying the build

ing of the Banque Nationale and finishing the walls within three 
or four months, a very short space of time indeed considering 
the difficulties of demolition and reconstruction, respondent was 
curtailing by so much the inconvenience and perhaps the pre
judice real but necessary resulting to appellant from such work.

In our opinion respondent acted with all possible precaution 
in the work necessary for putting up this building.

The judgment of the Court below absolved him from all re
sponsibility and the majority of this Court is of opinion that 
this judgment is well founded.

Trenholme, J., dissented, lie was of opinion that the old 
rule is good which makes everybody causing damages responsible 
therefor. Modem construction works greatly increase the ser
vitudes. In this case the contractor used three streets for his 
materials. It was more than an inconvenience to which Cochen- 
tlialer was subject ; it was practically a deprivation of his shop 
and the destruction of his business. The building operations 
were carried on beyond the limit required of good neighborhood 
obligations. Besides, a party obtaining a city permit should 
comply strictly therewith. In the present case for several 
months operations were carried on without any permit at all 
and then signs of “danger” were put up entirely prohibiting 
passenger traffic on Place d’Armes hill. Respondent should 
have fixed things so as to allow traffic without danger. He 
would allow the appeal.

Appeal dismissed with costs.

ALEXANDER v. HERMAN.

Ontario High Court. Trial before Latehford, J. February 22, 1912.

1. Judgment (6IIE—162)—Effect and coxclusiveners—Equitable

Where final judgment was rendered against the purchaser in a 
land «imtraet in an action brought by him for jaxsession or for other 
relief against a lessee of the property contracted to 1m? purchased, a 
'Uit involving the same issues afterwards brought by the vendor in 
the contract in which the purchaser was joined as plaint iff must 
be dismissed as to the latter.
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2. Judgment < § II K—154)—Coxclvsivexess against vendor—Prior ac
tion DISMISSED AS AGAINST EQUITABLE OWNER—RES JUDICATA.

In an action against the lessee of certain land for possession or 
other relief, brought by both parties to a contract for the sale thereof, 
the legal estate being still in the vendor and constituting a substan
tial interest in the land the defence of re» judicata fails as to the 
vendor, though judgment had been registered against his co-plain
tiff in a former action brought by the latter against the same defen
dant, and involving the same issues, and though the vendor on his 
examination for discovery disclaim any interest in the property.

3. Estoppel (§111 K—70)—Acceptance of rent—Action fob poshes-

If a lessor of land who, after beginning suit against bis lessee foi- 
possession. accepts rent from the lessee he thereby recognizes the 
latter as his tenant and his claim for possession must fail.

4. Landlord and tenant ( § 11C—24)—Renewal provision—Covenant
—Personal contract.

A provision in a lease giving the lessee the privilege of renewal
“from year to year at the expiration of any year so long ns he may
care so to do,” is not a covenant and does not bind the land or the 
heirs, assignees or personal representatives of either party, and is 
but a personal contract binding the parties alone.

5. Landlord and tenant ( § 11C—24)—Renewal betting aside—De
FINITE NESS.

The provisions in a lease giving the lessee the privilege of renewal
“from year to year at the expiration of any year so long a< lie may
care so to do" is not so indefinite ns to call for the setting aside of the

6. Landlord and tenant (fi II C—24)—Renewal of lease.
A lease is not void because it provides for |ier|>etual renewal.
[Bayiihain v. Huy's Hospital, 3 Ves. 294, and Clinch v. Pemettc, 24 

Can. S.C.R. 385, specially referred to.]
7. Landlord and tenant i§ IIC—24)—Perpetual renewal—Limita

The provision in a lease giving the lessee the privilege of renewal 
“from year to year at the expiration of any year so long as lie may 
care mi to do" does not make the lease renewable perpetually since 
the right can only continue while the lessee personally “cares so to 
do" and can be exercised only while the lessor lives and continues to 
own the property.

An action by two plaintiffs, Alexander and Johnston, for 
possession of a portion of a building now occupied by the d< 
fendant, or to have a certain lease made to the defendant re
formed or set aside as having been obtained by misrepresenta
tion, and on the ground that it is too indefinite, in that the term 
is not specified.

The action was dismissed.
«/, IV. IIanna, K.C., for the plaintiffs. 
S. C. Smoke, K.C., for the defendant.
Latchford, J. :—At the trial I found that the lease in ques

tion in this action was not obtained by fraud or misrepresenta
tion, as the plaintiffs allege.

Alexander, like Herman, resided in Detroit, and there car
ried on, in partnership with his son, a combined dry-goods and
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grocery business, lie was the owner of a property in Windsor 
known as “The Old City Hall.’ Herman, under the name of 
“The Diamond Power Specialty Compan.v,” was a manufac
turer of labour-saving and fuel-saving devices ; and, desiring to 
establish a branch in Ontario, he applied to Alexander for a 
lease of the latter s property in Windsor. Herman desired to 
obtain a lease for three years. This Alexander refused. The 
negotiations ended, according to Alexander, in an agreement 
that a lease was to be made for one year certain, with right of 
renewal for another year, “if the property was not sold.*’

The defendant's brother, who conducted most of the negotia
tions with Alexander, says the arrangement was. “we were to 
have the privilege of renewing ns long as we desired,” and his 
evidence is corroborated by the defendant himself. The prepara
tion of the lease was wholly in the hands of the defendant and 
his brother.

Alexander says : “They brought the lease to my place, I 
signed it, and they took it away.” It was made in duplicate, 
hut a part was not left with the lessor. Ten days later, he wrote 
to Herman for what he called “a copy,” and was sent one of the 
parts.

The lease, while expressed to be made in pursuance of the 
Act respecting Short Forms of Leases—R.S.O. 1807 eh. 125— 
is not in fact made pursuant to that Act. It is not under seal ; 
and the Act has application only to leases that are under seal 
(sec. 1). It purports to demise and lease to Herman “The Old 
City Hall,” with its appurtenances, for a term of one year— 
from the 1st July, 1008, to the 1st July, 1009—at a monthly 
rental of $25. There are two clauses regarding renewals. The 
first, which is not questioned—though not limited to the event 
of a sale—is as follows : “And it is further agreed that, if the 
said lessee so desires, at the end of the said term of one year, he 
shall have the privilege of renewing the said lease for a period 
of one year from the said date, at the same rental and on the same 
terms and conditions as the present lease.” Then follows this 
provision : “The lessee shall have the privilege of renewing the 
said lease from year to year at the expiration of any year, so long 
as lie may care so to do.”

Alexander alleges that this clause is contrary to what was 
agreed to between him and the defendant ; that he executed the 
lease without knowledge that it contained this provision ; and 
that it came to his knowledge only after he had agreed to sell the 
property to his co-plaintiff Johnston.

Herman entered into possession in July, 1008. On the 12th 
February, 1000, he sublet a part of the building to Johnston 
for a term of one year from that date, at $20 per month, with a 
right of renewal, if desired, for a further term of five months.
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ONT. During the term of the original lease, on the 1st April, 1909,
jl c j Johnston agreed to purchase and Alexander to sell the pro- 

iî>V2 perty. The agreement is in writing, and is expressly subject to
---- the lease to the defendant. On tin1 same day. a formal assign

Alexamii'k ment to Johnston was indorsed upon the duplicate lease in the 
Hebmax. possession of Alexander, and duly executed.

----  It, therefore, appears that Johnston agreed to purchase the
Latchford, j. pro!11isf.s, with notice of the terms of the lease. Tie swears that 

lie was not aware of the clause regarding renewals until two or 
three days after he agreed to purchase. This 1 regard as im
probable. The evidence on the point is unsatisfactory. It max 
be that he did not consider the right of renewal to be binding 
on a grantee from Alexander. But that Johnston thought a 
renewal might be had for a third year from the date of the 
lease is indicated by the fact that in his sublease from Herman 
he himself obtained a right of renewal which, if exercised—and 
it was exercised—extended his term twelve days beyond the end 
of the year covered by the first renewal clause.

In May, 1009, there was correspondence between the defen
dant and Alexander in regard to a renewal. Alexander did not 
disclose the fact that he had in April entered into a formal 
agreement to sell the property to Herman’s sub-tenant Johnston 
Ultimately, however, Alexander — notwithstandin his agree 
ment with Johnston—agreed by his letters of the 16th and 31st 
May to renew for one year. This the defendant ratified by his 
letter of the 2nd June, adding. “This does not thereby affect nix 
privilege at the end of next year or any subsequent year.” No 
formal lease was executed.

In January, 1910. notice of the defendant’s desire to renew 
for a year, under the second renewal clause of the lease, was 
given to Alexander. No formal assent was given to this: hut. 
after the third year began, Alexander continued to accept rent 
from the defendant, and thereby recognised, ns existing, the re
lation of landlord and tenant. Johnston continued in occupa 
tion of part of the premises, and paid rent therefor to the 
defendant.

On the 5th October. 1910. Johnston, while still a tenant of 
the defendant, issued a xvrit from a County Court against the 
defendant, claiming, as grantee from Alexander, that the le.iv» 
should be set aside as too indefinite, and asking for possession 
the precise issues in the present case.

The action was tried on the 4th April, 1911, and dismissed 
with costs. No reason is stated for the decision. The judgment 
was not appealed from, and it is pleaded in the present case ns 
a bar to Johnston’s right to maintain the action. The County 
Court is a Court of record, and a judgment entered in it deter
mines once for all the issues between the parties to a suit. The 
County Court action was against the Diamond Power Specialty
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Company ; while in this ease that company and Herman are 
made defendants. Upon the evidence, the company is but 
Herman’s business name, and both actions are against the same 
defendant. Johnston asserts now no claim that he did not assert 
then: and his suit herein fails and must be dismissed.

I do not adopt the contention that his co-plaintiff Alexander 
is in the same position; although upon his examination for dis
covery an answer was elicited from him that he had no interest 
in the property. Such an answer should be considered in the 
light of the circumstances under which it was made; and where, 
as here, it expresses merely the assent of a dull or clouded mind 
to a question cleverly put by able counsel, it should not. in my 
opinion, be regarded as of any great weight, especially when 
it is. as here, contradicted by documentary evidence.

Alexander, when he brought the action, was the owner of the 
legal estate in the land. That estate has not been conveyed to 
Johnston. *lt constitutes a substantial interest in the land, and 
continues until ended by a proper conveyance or by operation of 
law. Manifestly, when Alexander said he had no interest in the 
land, he was under a misconception as to his rights, or answered 
the question without understanding it.

Nothing that Johnston did can. 1 think, operate as an 
estoppel against Alexander; and. as Alexander was neither party 
nor privy to the action in the County Court between Johnston 
and the defendant, the defence of rrs judicata as against Alex
ander fails.

Hut Alexander, by his acceptance of rent, even after he had 
issued the writ in this action, unequivocally recognised, ac
cording to well-settled law, that the defendant was his tenant— 
at least for the year from the 1st July, 1010, to the 1st July, 
1911; and his claim for possession must, therefore, fail.

There remains only the contention that the lease should be 
set aside on the ground that the second clause providing for 
renewals is too indefinite.

The agreement contained in this clause derives no strength 
from the Act respecting Short Forms of Lease. It is not a 
covenant, and docs not bind the land. It is not expressed to 
bind and does not, I think, bind—the heirs, assigns, or personal 
representatives of the lessor. I also think that it confers no 
rights on the heirs, assigns, or personal representatives of the 
lessee. It is a simple contract between Alexander and Herman 
by which Alexander gives to Herman the privilege of renewing 
the lease from year to year so long as Herman may desire. The 
lessee's desire must, of course, be signified to the lessor: Brewer 
v. Conger, 27 A.R. ID at p. 14. When that is done, the only 
uncertain element in the agreement is made certain.

It is argued that the lease is void because it provides for re
newals ia per pet uo. Even if it provided for perpetual renewal,
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it would not necessarily be void. The Courts lean against such 
renewals, but recognize them when properly expressed : llaun- 
ham v. Guy's Hospital, 1 Ves. 294. In Clinch v. Perm tie, 24 Can. 
S.C.R. 385, it was held that the lease in question in that case 
was renewable in perpetuity.

But the lease between Alexander and Herman is not renew 
able in perpetuity. It can, in my opinion, be renewed only while 
Herman personally, and not any one claiming by, through, or 
under him, “cares so to do;” and the right may be exercised 
only while Alexander lives and continues to own the property. 
Alexander has already passed the age which few survive, and he 
may dispose of the property at any time. He could admittedly 
have given a right to renew during his lifetime, and has in fact 
done no more.

The action fails on all grounds, and must be dismissed with 
costs.

A clion <1 ism issi <1.

CITY OF LONDON v. TOWN OF NEWMARKET.
Ontario Miyh Court, Middleton, J. January 16, 1912.

1. Injunction ( 8 1.1—sa i—By-law—Hioiit of Court to interfere with
MUNICIPAL COUNCIL.

Injunction will not lie to prevent the passing of a town by-law 
after it had lieen carried by a majority of the ratepayers when there 
is an appropriate remedy in a motion to quash the by-law.

\ Utile v. UcCartney, is Man. 1..IL .12.1. 9 W.L.R. 419. Aim./ v. 7- 
run to, 5 O.L.H. Hill, ami Me Sawyer. 124 I’.S. 200. Hpwittlly referred tu.]

Motion by the plaintiffs to continue an ejr parti interim in
junction. by consent turned into a motion for judgment, in an 
action by the Corporation of the City of London to restrain the 
Corporation of tin* Town of Newmarket from passing a bonus 
by-law. because, it was said, and not seriously denied, that the 
by-law was in conflict with the provisions of see. 591 (12 We of 
the Municipal Act. 1903, because the bonus was to an industry 
already established in London.

The motion and action were dismissed.
E. C. Cattanach, for the plaintiffs.
II. E. Choppin, for the defendants.
Middleton, J. :—The by-law was submitted to the ratepayers 

of Newmarket on tin* 20th November. 1911. and was carried by 
a vote of 530 out of a total vote cast of 544. It is not shewn 
whether this is sufficient under sec. 3GG of the Municipal Act, 
but the case was argued upon the assumption that it is. The 
writ was issued on the 26th December—it is said, without any 
notice to the defendants. In the meantime, it is said, the de
fendants had considered the situation, and had been advised 
not to pass the by-law ; and. although they knew that the plain-
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tiffs ( attacking the proceedings, they gave no indi
cation of their change of heart. So on the aspect of the case 
based upon courtesy rather than right, the parties are upon an 
equality.

The plaintiff's allege that, the hv-laxv having been passed by 
the electorate, the council is hound to give it its third reading.

The defendants rely upon ('amnia Atlantic A*. Co. v. City 
of Ottawa. 12 Van. S.V.R. 405, as shewing that, notwithstanding 
the voice of the electorate, the council has a discretion to defeat 
the by-law on the third reading.

There is a conflict of judicial opinion as to the meaning of 
the statute in its present form: see Hi Di irar ami Township of 
East Williams, 10 O.L.R. 404. I do not find it necessary to ex
press an opinion upon this question, because, in my view, an 
injunction should not be granted to restrain the passing of a 
by-law. I do not think the Court has any right to interfere 
with the action of the municipal council at this stage. An in
junction is an extraordinary remedy, and ought not to be re
sorted to when there is an appropriate remedy in a motion to 
quash. No doubt, an injunction can be obtained to prevent 
acting under an invalid by-law, but this is very differ
ent from what is now sought.

In Ihlm v. Town of Tort llopc, 22 Or. 274, the Court re
strained the submission of a matter to the ratepayers—a pro
ceeding which was not merely ultra vires but which was being 
taken for an entirely improper purpose. In Vicki rs v. .1 Inni- 
ci pa! it ff of Shuniali. 22 (lr. 410. this case was not extended to 
cover a case was intra vires. It was said that the attack
on the by-law before it had been voted on was premature.

In Darby v. City of Toronto, 17 O.R. 554, and A’ in y v. City 
of Toronto, 5 O.L.R. 104, the Court restrained a plebiscite upon 
a question with which the municipal council was itself to
deal.

I think these cases are well explained and distinguished in 
Tilth v. McCartney, 9 W.L.K. 449. IS Man. L.R. 424 ; and that 
the motion and action should he dismissed

The judgment of Mr. Justice Gray in Hi Sawipr, 124 V.S. 
200. contains a valuable ex a of the limitations of the
power of a Court of Equity to interfere by injunction.

There should be no costs. The plaintiffs are premature and 
have mistaken their remedy. The defendants are wrong in sub
stance. and their action provoked attack.
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MUNN v. VIGEON.

Ontario llif/k Court. Britton, J. March 8, 1012.

1. Contracts (g VC—397)—Option—('«.mutions—Hkstoring hcnkhts 
'.,.1111 |(.\.

An option for tin* pure!)axe of property providing that a «perificil 
Hunt of money depoxiieil by the person to whom the ' i was given, 
should lie returned to him “if contract not complete" calls for a return 
of such sum to the person who furnished the money and for whom 
the person who secured the option was acting, where no further steps 
were taken to carry out the contract except the writing of a let tier In 
the vendor authorizing its agent and the agent of the purchaser to in 
-ert in the option the name or names of the persons for whom the 
latter assumed to act.

Action for the recovery of $5,000. which sum, ns the plain 
tiff alleged, was furnished by him to the defendant Vigeon, and 
by the defendant Vigeon deposited in the Imperial Rank of Can 
ada for the purpose of securing an option for the purchase of 
certain timber limits and assets of the defendant company, and 
which sum was so given by the plaintiff upon the express under 
standing that, if the option to purchase was not exercised by 
him, it was to be returned to him.

There was judgment for the plaintiff for $5.000 against tin 
defendants, the Ontario 1, r Co. The action was dismiss d 
as to the defendant Vigeon.

Leighton McCarthy, K.C., for the plaintiff.
C. A. Moss, for the defendant Vigeon.
Janus Bicknctl, K.C., for the defendants the Ontario 

Lumber Company.
Britton, J. :—The defendant company, on the 5th July, 

1011. in consideration of $5.000 paid to them by James Biekncll. 
gave to him an option for the period of 60 days from that date 
to purchase “all the assets, consisting of limits, mills, dock, 
plant, etc., but not including the stock in trade in the store at 
French River nor any lumber . . . piled or stored at the 
mill at French River or in the yard at Point Edward, or ac
counts receivable,” for the sum of $400,000, payable as follows 
$95,000, being the balance of the first payment of $100,000, on 
or before the expiration of 60 days, and the remainder or bal
ance of $300,000 on completion of transfer. The titles to lie 
free from incumbrance, and the purchase to be completed at 
Mr. Bicknell’s office on or before the 15th September, 1911. If 
the option were not exercised on or before the 5th September, 
1911, the same was to be void, and the sum of $5,000 paid to 
the company was to be the absolute property of the com
pany. . . .

The persons behind Mr. Rickncll, and for he was act
ing, having made such inquiries and acquired such information 
about the property as they deemed necessary, did not desire that 
the purchase should be made; so the option lapsed.
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The plaintiff, then, acting for himself, although no doubt 
he intended to interest others in a purchase from the company, 
if a purchase could be made, employed the defendant Vigeon 
to act for him.

On the 14th September, Vigeon wrote to the company, ask
ing them to reconsider the price, with a view to resubmitting the 
option for tin* price of $350,000, cash or part cash, and satis
factory terms. On the same day the company replied, stating 
that they were not prepared to entertain a proposal at the price 
named. They stated that it would oblige them very much if 
the parties interested would let the company know their posi
tion and release their rights under the existing option, as they 
had other persons waiting tin- outcome of these negotiations 
and prepared to negotiate for a substantial increase on the 
amount mentioned in Mr. HickncU’s option. They add: “We 
cannot emphasise too much that it will be useless for the inter
ested parties to expect to negotiate on a reduced basis.”

Notwithstanding this peremptory statement to Mr. Vigeon, 
which was communicated to the plaintiff, the plaintiff desired to 
get an option for a few days, hut at the price of $350,000. The 
plaintiff asked Mr. Vigeon to try to get this.

After some communication by telephone between the plain
tiff and Vigeon, and between Vigeon and Lawrence, who was 
acting for the company, the plaintiff and Vigeon met on the 
5th October. They met Mr. Lawrence on that day.

I find that it was distinctly understood that day between 
these three persons, that Vigeon was to have the option for 10 
days of purchasing at $350.000, if lie—Vigeon—would put up 
$5,000, which sum, in the event of the option not being accepted, 
was to he returned. Mr. Lawrence drew up what was called the 
form. He said that was the only form the lumber company 
would sign. Vigeon, upon the understanding with Lawrence, 
acting for the company, that what lie—Vigeon—was to sign was 
for an option, and was not a contract for purchase, signed, 
at tlie request of the plaintiff and acting for the plaintiff.

1 find that the plaintiff, when he authorised Vigeon to sign 
tin- paper, did so believing that it was for an option, and that 
Mr. Lawrence, in drawing up the paper, understood that the 
plaintiff thought it for an option, and that, in putting up $5.000, 
he—Vigeon—was entitled to have that sum returned if the 
option was not exercised by Vigeon on the plaintiff’s behalf, or 
on behalf of whom it might concern.

The document was drawn by Mr. Lawrence at his own office, 
neither Vigeon nor the plaintiff being present. It is in form an 
offer to purchase, hut, in my opinion, it is not an unqualified 
offer —so that the sum of $5,000, represented by the plaintiff’s 
cheque, can be applied as on account of purchase-money, or be 
forfeited, if purchase not carried out. The document compels
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l»li
interpret these words “not completed” as if the words were 
“not carried out.” The document now in question, and relied 
on by the company, makes very clear the distinction between the

Mi xx way of treating the $0,000 paid under option to Bicknell, and 
the $0.000 deposited by the plaintiff.

Rrillnn, J,
The first $0,000 had been forfeited and was to remain for 

feited; but the $'>,000 put up by the plaintiff, and now in ques
tion, was “to Ik* returned, without interest, if contract not com
pleted.” If by the completion of the contract was meant get 
ting the company to accept the plaintiff’s so-called offer, there 
was no reason for anything in regard to the return of that 
money. If the meaning was, that the plaintiff should go on 
and carry out a purchase under an already completed written 
contract, then, if the plaintiff failed, he would have no right to 
a return of this money; hut, if the company failed to make 
title, or if from any cause they failed to carry out their part 
of the contract through no fault on the part of the plaintiff, then 
the plaintiff would be entitled, as of right, to a return of tin- 
deposit. The return of the money mentioned in the writing 
does not refer to any such case. As I view this transaction, tin- 
money was put up to satisfy Mr. Lawrence that the defendant 
Vigeon was acting for a person or persons of substance—not 
men of straw. Tin* return provided for is a return in case the 
contract is not completed by an actual purchase by Vigeon or 
persons for whom he was acting, and sale by the defendant 
company of the property mentioned, upon the terms set out in 
full. Even if the document is not a mere option, it is at most 
an executory contract, containing a term or proviso which 
should be interpreted to mean that, if Vigeon or the plaintiff 
was not prepared on or before the 20th October, 1911, to pro
ceed further, he was at liberty to retire, and was entitled to 
the money he deposited. The deposit of the plaintiff’s cheque 
for $5,000 was made with the Imperial Bank of Canada to a 
special account. In the body of the cheque, in the plaintiff's 
writing, are the words “a/c option O.L.Co.”

About the 19th October, Mr. Lawrence apparently made up 
his mind to attempt to force a sale upon Vigeon or the plaintiff, 
and so wrote to 0. F. Rice, manager of the Imperial Bank at 
Toronto, advising that this money ($5,000) was not to be paid 
out to any one without the authority and consent of the Ontario 
Lumber Company.

Mr. Lawrence asserted that Mr. Vigeon was acting for Mr. 
Sheppard and Mr. Tudhope. Mr. Vigeon denied that he had 
ever told Mr. Lawrence that he—Vigeon—was acting in this 
matter for either Sheppard or Tudhope. Vigeon told Mr. 
Lawrence that he was acting only for the plaintiff.

On the 20th October, Mr. Lawrence had prepared the docu-
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ment called ‘* letter of authority.” This is signed and sealed 
by the company, and is addressed to Vigeon and to Lawrence, 
authorising them to insert the name or names of persons for 
whom Vigeon assumed to act as purchasers. I cannot think 
that the writing of this letter to Mr. Rice and preparation of 
this authority were in accordance with tin- real transaction.

To me it appears as if these were written as preparing for 
a law-suit, not so much to compel a purchase, as to prevent the 
repayment of the $0,000 to Vigeon or the plaintiff.

1 may add that, in my opinion, the insertion in the so-called 
offer of Vigeon, of the clause in reference to the forfeit of 
$5,000 paid under the Bicknell option, and which had then 
already been forfeited to the company, was entirely unnecessary. 
Giving credit to Vigeon, or assuming to do so, for this $5,000, 
thus reducing the real price to $345,000, was voluntary on the 
part of Mr. Lawrence. This was, I think, calculated to mislead 
the plaintiff and Vigeon.

If the writing in question does not hear the construction I 
have placed upon it, the plaintiff and Vigeon were, in my opin
ion. “in essential error” as to the import and effect of it. The 
plaintiff was induced to have it signed by Vigeon upon represen
tations made by Lawrence acting for the company. The com
pany seek to get the advantage of what Mr. Lawrence did.

If the plaintiff is not, by the terms of the writing itself, 
entitled to a return of his $5,000, there should be a reforma
tion of these writings to make them conform to the real trans
action between the parties.

As to the form of the action, I see no objection to the plain
tiff suing in his own name. All the necessary parties are before 
the Court. The money deposited belonged to the plaintiff, was 
received by the defendant Vigeon from the plaintiff, and depos
ited for the plaintiff with the Imperial Bank, where the money 
still is. on special deposit. The money would have been re
turned but for the objection of the defendant company. The 
defendant company treat the action as if by Vigeon, acting as 
agent for the plaintiff.

The defendant Vigeon admits that the plaintiff is entitled 
to the money, and consents to its being paid to him. There is 
no cause of action shewn against Vigeon. so there will be judg
ment for him, dismissing the action as against him; and I sec no 
reason for withholding costs.

There will be judgment for the plaintiff1 against the defend
ant company for $5,000 with interest at 5 per cent, per annum 
from the 28th November, 1911, and with costs.

There will he a declaration that the $5,000 received by the 
Imperial Bank of Canada, as the proceeds of the plaintiff's 
cheque, and interest thereon, if any, and now on deposit with 
that bank, is the property of the plaintiff. If that money or any
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faction of the plaintiff’s judgment herein ; if the defendant 
company pay and satisfy this judgment outside of and apart

Mrs n
from the money in the bank on special deposit, as above-men
tioned, then that money will belong to the defendant company.

Judgment for plaintiff.
Britton, J.

ONT.

CANADIAN BANK OF COMMERCE v. GILLIS.
itntario Die in io nul Court. Ho yd. l.atrhford, and Middleton. JJ.

February s. 1912.
1* i
1913 1. Rills and Xotkb 18 V A—1121—Restrictive indorsement—Rights 

AND LIABILITIES OF TRANSFEREE—Fr.XVD.

F«*b. H. The holder of a note to whom it was transferred in breach of ;i 
condition written on its hack that it would he held by the secretary of 
the payee until due. occupies no superior position to that <»f the 
payee and cannot inforce payment of the note if it was fraudulent lx 
obtained from the maker.

\Canndian llunl: of Com metre v. tiillix. .1 O.W.X. .'159. affirmed on 
nppe.l.l

Appeal by the plaintiff from the judgment of Britton. .1.. 
Canadian Bank of Comment v. G ill is, 3 O.W.X. 359. dismissing 
an action on a note executed by the defendant to the Inter 
national Snow Plough Manufacturing Co.

The appeal was dismissed.
Glyn Osier, for the plaintiffs.
,/. C. Makins, K.C., for the defendant.
The judgment of tin* Court was delivered by Boyd. C. 

The note sued on was taken by the International Snow Plough 
Manufacturing Company upon the condition, written upon the 
back of the note, that it was to be held by Lett, the secretary 
of the company, till it was due. In breach of this, it was 
hypothecated to the plaintiffs’ bank, who must be affected with 
notice of the condition written upon the note; so that the posi
tion of the bank is that of holding the note subject to all the 
equities that might attach to it if taken when it was overdue. 
The position of the plaintiffs is. therefore, not superior to that 
of the payee; and, ti|M>n the evidence, it is clear that the note 
was obtained from the maker by means of a series of fraudulent 
misrepresentations of material matters which effectually viti
ated the transaction as between the original parties to the note. 
It would he a futile attempt for the Snow Plough Company to 
seek the intervention of a Court to enforce payment from the 
deceived person, and the bank occupies, in the circumstances, 
no superior position; so that I would entirely agree in the judg
ment in appeal. It should be affirmed with costs.
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The foreign company licensed to do business in Ontario has 
not the same name as the company to whom this note was 
given, but it is not necessary to deal with the possible effect of 
that upon this transaction, taking the view we do of this 
appeal.

Judgment affirmed.
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SMITH v. GRAND TRUNK R. CO.

Ontario Divisional Court, Ho yd, I.atchford, ami Middleton, .1.1.
February 10. 1912.

1. Master and servant ( § III A -I—80)—Railway swing hkidoe—Neg-

Where a locomotive driver passed n semaphore which was against 
his train proceeding ami stopped at a water tank until he had tilled 
his engine, when lie signalled the conductor, who. hy a rule of the 
company, had entire control of the train, that he was ready to go 
ahead and he ran on to a swing bridge which was then being opened 
to let a tug pass and the engine ran off into the water ami the en
gineer was drowned, his death was due to the negligence of the con
ductor ami imt to his own, his act of negligence in passing the sema
phore having expended itself when the train stopped at the water

ONT.

I). C. 
1912

Feb. 10.

2. Master and servant (§111 A 4—89)—Swing bkihgk ox railway— 
Semaphore and iuhikie lights.

The exception to a rule of a railway company that its trains are 
entirely under the control of the conductors and that their orders 
must !«• obeyed except when they are in conflict with the rules and 
regulations or plainly involve any risk or hazard to life or property, 
in either of which cases all participating will be held alike account- 
aide. does not apply where an engine driver passed a semaphore which 
was against his train proceeding and stoppes! at a water tank until 
he had filled his engine when he signalled to the conductor that he 
was ready to go ahead and the conductor signalled to him to go ahead 
and he ran on to an open bridge which was near the tank and the 
engine ran off into the water and the engineer was drowned and 
where the jury found that the engineer acted reasonably and with 
proper precaution when he saw that the lights of the bridge indicated 
that all was right to go across nnd that he went ahead upon being 
signalled by the conductor to do so.

[Smith v. tlrand Trunk If. Co.. .1 O.W.X. 279. reversed.]

Appeal by the plaintiff from tin* judgment of Britton, J., 
Sunlit v. Grand Trunk If. Co., .‘1 O.W.X. 279. dismissing tin 
action to recover for the death of the plaintiff’s deceased hus
band. a locomotive engineer in the employ of the defendants. 

The appeal was allowed.
The defendant’s Rule 22, referred to in the following judg

ment. puts the train entirely under the control of the conductor, 
and his orders must be obeyed except when they are in conflict 
with the rules and regulations or plainly involve any risk or 
hazard to life or property, in either of which eases all partici
pating will be held alike accountable.

At the trial the following questions were submitted to and 
answered as follows by the jury:—
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ONT. ( 11 Wa* the ciniduetor, McNamara, who was in charge of the train.

1). C. 
101-2

on the engine of which the deceased V. K. Smith was engineer, guilty 
of any negligence by reason of which ('. F. Smith lost his life? A. Yes. 

(2) If so, what was that negligence? Answer fully. A. lia vim:
SM,T., passed the semaphore, if tin* conductor had full authority in the 

running of the train, he. Mr. McNamara, should have signalled tic

K* 1<)K
engineer to hack up the train again, until the semaphore was lowered.

(,'t| Was the deceased, the engineer, guilty of contributory negli 
gence. that is. could the engineer, by the exercise of reasonable care.

Statement. have avoided the accident ? A. Yes.
( 41 If so, in what respect was the engineer so guilty? A. For 

passing the semaphore without jiermisaioii.
(Ô) Apart from what may la* said of negligence on the part of 

the conductor or engineer, was there any other negligence on the 
part of the defendants which occasioned the death of the engllieci 
A. No.
The jury assessed the damages at $1,800.
./. ft. Loijan, for the plaintiff.
IV. K. Fusin', for the defendants.

The judgment of the Court was delivered by Boyd, ('. 
Upon the answers given by the jury, I would direct 
a verdict to be entered for the plaintiff for the damages assessed 

■ 800
The first answer declares that the engineer (represented by 

the plaintiff) lost his life by the negligence of the conductor of 
the train ; and the details are given in the second answer, that 
the conductor should have signalled the engineer to hack up 
th<‘ train again (i.c., from the water-tank, to which point the 
engineer had taken the train) until the semaphore (which the 
engineer had passed ) was lowered.

They next lind that the engineer was guilty of contributory 
negligence because of his passing the semaphore without per
mission. But this last finding was clearly wrongly styled con
tributory negligence. It was a primary act of negligence which 
had expended itself when the fore part of the train reached 
and stopped at the water-tank. There came an interval of sev
eral minutes when the train was at a stand-still. Next and tin- 
ally the train was set in motion by the engineer, in response to 
the conductor's signal to go ahead, when he saw that the sema
phore was against him. The engineer had signalled the conduc
tor that he was all ready (*.«., that sufficient water had been 
taken), and thereupon came the conductor’s signal to go ahead, 
which he obeyed to his own destruction. But the jury have 
exculpated him from blame in so going forward, and have put 
all the responsibility for that act on the conductor.

I think the learned Judge erred in applying the company’s 
rule 22 as absolutely fixing equal responsibility on the two 
officers, conductor and engineer. This involves finding that
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the engineer should have seen the danger and refused to obey 
the signal to go: but, this aspect of the case was laid before the 
jury, and they have found that the engineer acted reasonably 
and with proper precaution when he saw the green lights of the 
bridge (which indicated all was right to go across), and then 
went ahead after the signal from the rear given by the conduc
tor. The duty of the engineer is to obey the orders of the con
ductor; and this the jury find that the engineer rightly did at 
the critical moment, and thus in effect find that he did not 
violate the terms of the rule of the company. It cannot be said 
that this finding is contrary to the evidence; and, therefore, I 
do not think the strict letter of the rule can be invoked to neu
tralise the decision of the jury on the facts. The duty of the 
engineer is to obey the orders of the conductor ; and this, the 
jury find, he rightly did.

The appeal should be allowed and judgment entered for 
$1,800 with costs of action and of appeal.

Appeal allowed.
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THE CITY OF VANCOUVER -defendant, appellant :
CUMMINGS i plaintiff, respondent i.

run Court of Canada. Sir Chart* * Fitzpatrick. C.-l.. llarii *. 
hlington. Anglin, and Brodeur, March 21. 1912.
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lluuiWATH ( 8 IV A 2—154 l#il)—Dmx-TK—<»ah < omcaxy—Ui-kmxu
IT IIRAIX—STATI TORY AVTHORITY—LIABILITY.

Where périmai injury result* from negligent protection of u 
drain in n municipal corporation highway. o|»cued hy a gas company, 
the municipality i- not relieved from liability for the injury resulting 
from breach of a statutory obligation to maintain them in a safe 
condition, by setting up that the autlairity to open the streets was 
given to the gas or water company by the legislature, since that 
authority was subject to the consent of the municipality, nor by 
setting up that the municipality did not consent to the making of the 
cxcavat ion.

{Citniiningn v. Ci I g of Yanrourrr, 19 W.L.R. .122. a .tinned on ap
peal.)

Hiuiiwayh (| IV!) I— 2521—Dkfwt*—Imi'I.ieii xotii i ok—Faim iu to
KM-OKT—XWll.ICKXl'E.

Where a hole has lieen opened in a municipal street, a Court may 
infer that it would attract the attention or notice of municipal officials 
entrusted with the oversight or guarding of the street, and further, 
that the failure of such an official to report the existence of the hole, 
was in itself a breach of duty by said official for which the municipal 
corporation is liable.

[McCIrllaiol V. Manchester, (19121 1 K.B. 118, followed.)
Mt XIVIKAI. t'ORPORATIOX < fi 11 4•—205 )—STATI TORY IMTY—Xox-RK.I'AIR 

or NTRKKT—Dm.xvt: or- want ok knowlkimie—Liability.

Where the municipal charter imposes a duty to keep its streets in 
repair, and the facts demonstrate an actual want of repair causing 
damage, an action is prinui facie shewn to lie well founded, and the 
defaulting municipality is called u|khi for excuse.

[ lViNconrcr v. McFhalen, 45 Can. S.V.R. 194. specially referred to.)
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Tlie liiunivipulity it IiouikI to take every reasonable mean* through 
its overseeing officers and otherwise, to learn the actual conditions of 
the streets which, hv statute, it is under a duty to repair and cannot

Til K
Cm oi 

Vancouvkh

Cum Mixes.

successfully set up want of knowledge as an excuse for non-repair 
if the knowledge might have been obtained by the exercise of reason
able precautionary measures.

Appeal by the defendant from the judgment of the British 
Columbia Court of Appeal : Cummings v. City of Vancouver, 
lîl W.L.R. 322. a dinning the judgment of Murphy, J., at the 
trial of the action which was for personal injuries resulting to 
the plaintiff from his stepping into a hole in the sidewalk of 
cne of the defendants’ streets.

The appeal was dismissed.
C. IV. Craig, for appellant.
J. Bird, for respondent.
Sir Charles Fitzpatrick, C.J. :—I agree with Mr. Justice 

Idington. The highway was under the control of the appellant 
corporation subject to a statutory duty to keep it in repair:
City of Vancouver v. MvChalcn, 45 Can. S.C.R. 194. It was fur 
the jury to say whether that highway was out of repair by 
reason of some positive act done by the corporation, its officers 
and servants and others acting under its authority and if the 
corporation was negligent. There was evidence upon which 
the case could be left to the jury upon both points. Assuming, 
as argued here, that the hole which caused the accident might 
have been made without the knowledge or consent of the city, 
in view of the duty to repair which is imposed in absolute terms 
by the statute the burden of explanation was on the appellants 
and they have not in any way attempted to meet it. 1 cannot 
think, in any event, that any authority given by the Legislature 
to the gas or water company to break up the streets was in
tended to relieve the municipality from the obligation to main
tain them in a safe condition. The right of the company to 
open the streets was subject to the consent of the corporation 
and the latter was responsible for any act of the company which 
might cause the streets to he out of repair.

It is not necessary to say whether the company might not 
also be made liable. But there is nothing in the Acts to which 
my attention has been drawn which relieves the municipality 
from the obligation to fulfil its duty with respect to the main
tains nee of the highways in a proper state of repair.

I would dismiss this appeal with costs.
Idington, J. :—Each of the parties hereto seems to have been 

desirous of trying how little evidence may consistently, with 
success, on either side, be given in an accident case founded on 
the liability of the appellant, as a municipal corporation, for the 
repair of its streets.
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It is beyond dispute that the accident in question took place 
in clear sunlight, at four o’clock in the afternoon, on the cement 
sidewalk in a very busy part of the busiest street in the city, 
by reason of the respondent’s foot getting caught in a hole in 
the sidewalk and that as the result thereof the respondent has 
been rendered a cripple.

It is quite clear that at a point two feet four inches from the 
curb the hole had been cut of fourteen inches square to enable 
someone to set in place therein a metal fixture of some kind, 
probably to connect with some gas or water system as a means 
of shutting off or letting on the gas or water to an adjacent 
building.

This fixture as described was of that nature, and not big 
enough to fill the hole as cut, but when set therein left a 
space large enough to so receive respondent’s foot, that he got 
caught, tripped up, and had some bones broken.

This space, it can clearly he inferred from the evidence, 
had been partly refilled with clay and odd bits of broken cement 
by the party who had done the job. The packing had fas we 
learn because res ipsa loquitur and we can well believe it) never 
been properly done and the street restored by re-cementing it 
to a safe condition for travelling thereon. Indeed it was pal
pably an un fenced trap.

There is no direct evidence when or by whom or whose 
direction or authorization it was done.

It is urged for appellant that it is not shewn to have had 
notice or knowledge of what had been done.

It may, however, be fairly inferred from what we are 
told, that it would have been quite impossible to have done 
the job during that day without attracting the attention of 
those entrusted, or who should have been entrusted, by the ap
pellant, with the police and other official oversight guarding 
that street, in the way that must, in such regards, be established 
in such communities to enforce the law and protect the public 
and the municipality’s own property

In a less degree it may also he a fair inference to draw 
that these offieials, or some of them, could not have discharged 
their duty without observing and calling attention to the matter 
if the job had been done the night before and so left un
guarded all the day of the accident up to four p.tn.

This statute (the city charter) as it stood when the accident 
which gave rise to the case of McPhalen v. Vancouver, 43 Can. 
S.C.K. 194, has been so amended since that case, and now reads, 
so that no doubt can exist of the intention of the legislature 
to give a right of action to thorn* su tiering from the munici
pality's default respecting its duty to repair.

I need not repeat here all 1 said in that ease relative to the 
liability of a party neglecting an imperative duty imposed
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upon him by any statute intended to protect and give cause of 
action to anyone suffering by reason of such default. 1 may 
refer to the judgment of Mr. Justice Lush, in McClelland \ 
Main hotter, | 1Î1121 K.B. 118, at 133, of which report has 
reached here since, as to a large extent bearing out the view 
we had taken.

Referring to the views I and others expressed in the .1/. 
Phalen case, 45 Can. K.C.R. 1!I4, ami applying the principles 
set forth therein, and the amendment to the statute, is it not 
clear that, on such a statute as amended, when the facts de 
monstratc an actual want of repair, causing damage, an action 
is prima far it of necessity shewn to be well founded, ltecause the 
statute has not been duly observed or complied with and hence 
the party in default called upon to offer some excuse!

Prima facie the duty is imperatively obligatory and its con 
sequences can only be got rid of by some valid excuse for a 
failure to discharge the duty so imposed.

This statute is just the same as any other in that regard. 
The obligation is not qualified by the statute itself in any way. 
The same principles of law must be adhered to in applying it 
as in applying other statutes imposing any like duty to repair.

Notice to, or knowledge on the part of, the authorities of a 
want of repair never formed part of the statute.

American and Ontario cases are cited to shew that some 
such notice or knowledge of non repair must be proven by a 
plaintiff claiming to recover by virtue of the statute.

1 do not say that no such cases exist as would carry the 
doctrine of notice or knowledge thus far, for there has been a 
good deal of confusion of thought in that regard, but no ease 
cited to us from the Ontario authorities in fact carries it so 
far. Numerous dicta can la* found apparently doing su I 
think we must discard them and also such cases, if any. as 
carry the doctrine so far.

1 will presently consider the question where I think notice 
or knowledge may become an operative factor in tlieac accident 
eases. Beyond the line I will indicate 1 think the doctrine 
questionable, and, as the late Mr. Beven pointed out, had not 
fourni a place in English decisions. Its history helps to shew 
how it came about in the I'nited States and Ontario so far as 
really existent.

When the road making and the road repairing duties in 
America were imposed on municipalities the very conditions 
of the country required that, in measuring the extent of that 
duty, due regard should Ik* had thereto, and the variations, 
especially as to the kind of road, the state of repair, and the 
superintendence which might In- necessary in one place and 
could not la* expected or exacted in another under entirely 
different conditions.
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I suspect the element of notice came to be introduced in 
connection therewith. Indeed we find the statutes of Maine 
and Massachusetts, and probably other States expressly re
quired that municipalities so charged with the duty, should 
h» a condition of liability have had reasonable notice of the con
dition complained of; and that notice was by the Courts im
puted to them occasionally from very slight circumstances.

In Old Canada fas to that part known as Upper Canada, 
now Ontario) the first step taken to render municipalities 
therein responsible, was by 12 Viet. ch. 81, sec. 190, trans
ferring the powers and duties of justices in sessions with respect 
to highways, to the municipal councils of the county.

The next session 13 and 14 Viet. ch. 15, sec. 1, cities and 
towns were expressly charged with the duty to repair and 
rendered liable criminally as well as civilly for default.

The latter enactment (in one section, indeed, in one sentence, 
which applied to all municipalities) that the non-observance 
of the duty to repair legislatively created thereby, should be 
held to be a misdemeanour punishable by fine and further ren
der the municipality responsible for all damages sustained by 
any person by reason of such default, tended to make Courts 
look at the criminal law liability as the boundary of the civil 
liability.

Though this was not uniformly agreed to and the statute* 
later on modified, 1 suspect the idea of notice or knowledge as 
part of what might reasonably be required to found a criminal 
prosecution, became the more readily importable into cases in
volving only civil liability, than it would have been had the 
statute been originally framed as the one in question here with
out expressly giving any remedy.

For a long time the Ontario Courts had thus a statute to 
interpret which is capable of being looked at from a point of 
view that does not need to be taken relative to this one.

Then again the question constantly arose as to whether or 
not there was a common law liability independently of the 
statute, and in seeking for such principles of common law as 
might create a liability on the part of the municipality as the 
owner of the road or having jurisdiction over it, in settling the 
relations thereby created between the municipality and per
sons it had invited, as it were, to use the road, the questions of 
notice and knowledge became more closely relevant to the con
sideration of what should determine the question of liability, 
than in relation to the simpler question of whether or not a 
plain statute had been violated and its duties neglected.

so far as the Ontario cases have any bearing on the question 
I think this history and these several considerations must be 
borne in mind in using such cases. It has been usual also for
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CAN. the purpose of emphasizing the claim and possibly affecting 
s q damages to shew gross negligence by giving evidence of long 
191-2 existence of the non repair. Such prudence, however, is not
----  to be confounded with the question of notice. I may say, how

City'of ever> that the Ontario cases cited to us do not go the length
Vaxvovvkb which is contended for herein.

v. The ease of Castor v. Uxbridge, 39 U.C.R. 113, relied on is
CrMMixiiH. no authority for the proposition. It was disposed of on th. 
idiiietou,j. ground of contributory negligence of the plaintiff. No case is 

an authority binding anyone but for. or in respect of, the point 
of law necessarily decided for the determination of the case

True, the late Chief Justice Harrison who was a great 
authority in municipal law, made, as was his wont, in his 
opinion in that case, an exhaustive collection of all the cases 
bearing upon every possible view that the case suggested. 11> 
this examination relying upon American authorities alone, lie 
seems to lay down at foot of page 127, that there is no presump
tion.

It is observed that the ease was one arising out of the clear 
wrongdoing of someone who had no official relation with the 
municipality or colour of right to do what he had done. Ii 
was because the ease was of that class and had never, till then, 
arisen for decision in a superior Court that the Chief Justiee 
took such pains.

It is, if I may be permitted to say so, that kind of case alone 
which can properly give rise to the question of notice. When 
it is sought to apply the doctrine to the cases where the road 
had merely worn out of repair, I think it is entirely misplaced.

No one would think of saying that when the forces of nature 
have suddenly destroyed or put out of repair a road, or someon.- 
has maliciously and negligently wrought the same result, and an 
accident has taken place as a result thereof, that the muni- i- 
pality must be held as insurers and so, regardless of all oppor
tunity to have repaired the road so destroyed, be east in dam
ages.

It generally happens in the stating of such a case to any 
Court, that this is its nature and the question of notice or 
knowledge or opportunity thereof incidentally arises.

I am, despite dicta to the contrary, prepared to hold that, 
unless in some ease as I have suggested, the question of notice 
or knowledge does not arise, and that in all eases where the ac
cident has arisen from the mere wearing out, or apparent wear
ing out, or imperfect repair of the road, there arises upon evid
ence of accident caused thereby, a presumption without evid
ence of notice that the duty relative to repair has been neg
lected.

The municipality is bound to take every reasonable means 
through its overseeing officers and otherwise, to become ac-
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quainted with such possible occurrences, and if it lias done so 
can possibly answer the presumption.

It is beyond my province here to further define the limits of 
that presumption; 1 am only concerned with giving due con
sideration to arguments pressed upon us and rested upon the 
authorities which I have referred to.

In the case of Kearney v. London, Brighton and South 
Coast R. Co., L.R. f> Q.H. 411 |affirmed in L.K. 0 Q.B. 759] 
where a railway company was in duty bound to keep 
in repair a bridge over a highway, a brick fell from 
it on a passenger below .just after a train has passed, 
and he was held entitled to damages and had no need 
to shew more than these facts. The decision was upheld in the 
Exchequer Chamber. The duty was merely to keep in re
pair. Res ipsa loquitur was applied. Why should there be one 
ride of law as to the evidence needed or presumption arising 
from evidence in one class of cases involving a breach of duty 
to repair and another rule for other classes? One would sup
pose it would if anything be more stringently applied in the 
case of a breach of a plain statutory duty than in the other. 
I see no difference. I do, however, see how as a case develops 
and becomes complicated, other considerations may arise.

In this case the sidewalk was found in the condition de
scribed. It clearly was not the result of malice but of work, 
for a useful purpose, presumably, done by the appellant or 
someone acting under its express authority.

The charter of appel" mt contains the following clause :— 
218. Every public street, road, square, lane, bridge or other high

way in the city shall be vested in the city (subject to any right in 
the soil which the individuals who laid out such road, street, bridge 
or highway may be reserved), and such public street, road, square, 
lane or highway shall not be interfered with in any way or manner 
whatsoever, by excavation or otherwise, by any street railway, gas or 
waterworks company, or any companies or bv any company or com
panies that may hereafter lie incorporated, or any other |>erson or per
sons whomsoever, except having first made application and received 
the permission of the city engineer in writing.
Let it be observed that there is not a word of evidence shew

ing either gas or waterworks to exist in or operated in the city. 
All the reference to such works is that the fixture set in the walk 
had the appearance of being something put there “for water
works or gas or whatever it is.”

For aught we know the city may own and have in opera
tion both classes of such works.

Vf are referred to an Act incorporating a gas company 
many years before but whether it ever got organized or did 
anything or appeared any place but upon paper we are not told 
in ■ valence. What right could the Court have before sub- 
nn"ing the case to the jury to presume such existed ?

In the face of the above quoted stringent provisions of
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CAN. section 218, is it not asking loo much to permit the imagination 
s such free scope as to allow it to construct some basis for the
11112 theories as to others being liable for damages?

Sweep aside these products of the imagination and there is 
« /v'or nothing to be fairly inferred from the facts save that tin* city 

V.wroi vi:b m,iy have placed the fixture where placed.
r. Even if there had been evidence of some such gas works,

u mMixes. ag provided in the charter got to establish such, I do not see 
idhigion,j. how it could operate without the co-operation of the city 

authorities. And when so subject to the control of the city as 
above section 218 implies, it. must be, it became the duty of 
the city to protect its walks and those travelling thereon just 
as much and as efficiently in that regard as if it possessed tin- 
works. If it failed to make such stringent regulations and pro 
vide for such supervision by its own officers thereof, so as to 
protect the public and keep itself well informed of all that was 
being done, then it was, and on this evidence may well be in
ferred to have been, negligent. It was for the jury to say.

In this connection regard may be had to the rule to be ap
plied herein, laid down in the judgment of Itlackburn, J., in de
livering the opinion of the Judges in the \hrscy Docks v. dibits 
Case, L.lt. 1 ILL. 93. In one of the cases and issues raised lor 
consideration therein the contest was relative to the charge 
delivered to the jury which according to the bjll of exceptions 
tendered, raised this very issue of non liability in the absence of 
knowledge on the part of the defendants there.

The Lord Chief Baron had charged the jury in effect that 
it was not necessary to prove knowledge on the part of the de
fendants or their servants of the unfit state of the docks and 
that proof that the defendants by their servants had the means 
of knowledge and were negligently ignorant of it, would entitle 
the plaintiffs to the verdict.

Do we need, even if knowledge or notice is to be an element, 
anything more in disposing of this case?

Indeed when the duty to know is considered and what Hit- 
Lord Chancellor said, at page 122 of that case, holding that, 
“they must be held ecpially responsible if it was only through 
their culpable negligence that its existence was not known to 
them.” is fnllv appreciated, then the field for notice and know
ledge to Im-coiiic an operative factor in these eases is an exm-d- 
ingly narrow one. In any way 1 can look at this case I »-e no 
ground to support the appeal.

1 think the Court lielow right in finding a case to submit 
to the jury that there had arisen a presumption on the evidence 
and inferences fairly deducilde therefrom, which entitle the 
respondent to recover upon the statute if the jury chos-- to 
draw such inferences.

The appeal I think should be dismissed with costs.
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Anui.in, J. (dissenting:—The plaintif!' (respondent) was 
injured as the result of stepping into a hole in a conerete side
walk in Hastings street, which is said to be a principal thorough
fare in the city of Vancouver. The hole, which was of such a 
character that it is clear that it had been purposely eut in the 
concrete, was about 12x14 inches in size and of a depth of 
two or three feet. In it, extending from the bottom to the sur
face, was an iron pipe covered by a steel plate apparently about 
seven or eight inches square and level with the surface of the 
sidewalk. This steel plate appears not to have heen in the 
centre of the hole. The plaintiff in testifying says that the 
space left on one side was greater than on the other, lie adds 
that after the accident he noticed that the hole was filled up 
around the iron pipe with rough broken concrete and clay to 
within from five to seven inches of the sidewalk. There arc 
also the following questions and answers in his evidence :—

Q. Now around 11»i-* a|M‘itur«* or holv wliivli we* covered by thi* 
steel plate, there bad been earth and rough piece* of concrete a* you 
said thrown in there, triim|M»d?

A. Ye*.
Q. Now, what did you *ee witliin the next—a abort time after thl* 

accident ? A. I saw a g mg of men working there aero**, taking up 
the pavement on the Htreet going across to that iron structure they 
were building alongside the Wood* Hotel.

Q. What were they doing with relation to thi* hole, what connection 
had it to the hole : A. It wu* running from whatever thi* plate 
was for, gt11 or iralrr, they were running from thi* plate aero** the 
*treet, had the block* of cement up and digging down somewhere 
alsiut two weeks later.
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That its charter imposes upon the city of Vancouver a duty 
to maintain its streets in repair, a breach of which renders the 
city civilly liable to persons injured as a result thereof, while 
lawfully using such streets has l>een settled by this Court in 
VaiHonvtr v. McVhaUn, 4f> Can. S.C.It. 1!I4. We are now 
called upon to determine whether evidence of the facts above 
stated made a ease sufficient to submit to a jury upon issues 
whether there was (a) misfeasance on the part of the city ren
dering it civilly liable to the plaintiff, or (h) a breach of the 
city’s duty to repair which entailed such liability.

The only reasonable inference upon the facts in evidence is 
that the hole in question was cut for the purpose of placing in 
it the iron pipe which was there at the time the plaintiff was 
injured. Upon the plaintiff’s own evidence this pipe may have 
i*een either a gas pipe or a water pipe. The Vancouver (las 
Company incorporated in 188(5 has a statutory right to open 
up the streets of the city for the purpose of placing its pipes in 
and under them. While wrong-doing is never to be assumed, 
; id therefore, the cutting of the hole in question should not, in 
th- absence of any evidence warranting such a conclusion, be
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CAN. ascribed to the act of a wrong-doer, there is no sound basis on 
^7.7 which a jury could say that it was cut by the municipal corpor
15,12 at ion or its servants and not by the gas company or its cm
----- ployccs. It seems to me impossible to say that a case was made

i i! *lf|F *?or submission to a jury on the ground of misfeasance.
Vancouver If then, in order to succeed, the plaintiff must make out 

such a case as would render the city of Vancouver liable, a I
t MMixf.s. fiyjugjj the hole bad been cut by the gas company—and that.
Angiin.j. I think, is his situation—he must prove facts which at least 

prima facie warrant an inference that the city neglected its 
duty to the sidewalk in question in repair. The duty
of repair is imposed by the statute in absolute terms. But, as 
is pointed out by Irving, J.A., citing from Cornyn’s Digest, 
vol. 1, p. 405 (6), “an action upon the case does not lie where 
a man has not sufficient notice of his duty.” The duty to re 
pair comes into existence only when a state of disrepair exists, 
and I find it very difficult, without holding the municipal cor 
poration subject to the liability of an insurer, which the statute, 
in my opinion, was not to impose, Mersey Docks \
Gibbs, L.R. 1 ILL. 93, 123-4, to reach the conclusion that in 
the absence of proof of notice or of circumstances such that 
npticc to the municipal corporation should be imputed, ibid. 
at pp. 121-2, there has been neglect or breach of its duty to 
repair. There being no evidence of actual notice, the point for 
consideration seems to be whether such facts arc disclosed as 
would warrant the trial Judge in leaving it to a jury to say 
whether notice of the existence of the hole in question should 
be imputed to the defendants. From the fact that shortly aft 1 
wards the sidewalk was opened up for the purpose of making 
a connection with the pipe placed in the hole at which the plain- 
till' was injured, the reasonable inference would seem to be that 
the hole itself had been recently made rather than that it had 
existed for some time. From the evidence that “there had been 
earth and rough pieces of concrete thrown in there, tamped." 
it would also appear to be a reasonable inference that after 
the hole had been cut and the pipe placed in position, it had 
been filled up with this material to the surface, because other
wise it could scarcely have been “tamped.M This would ap
pear to have been a temporary filling, inasmuch as the street 
was shortly afterwards again opened up for the purpose of mak
ing the connection to which the plaintiff refers. It is a well- 
known fact that, when a hole has been cut and filled up in this 
manner, the filling may appear to be, when first put in position, 
perfectly firm and solid ; and yet, unless it has been exceed in ly 
well packed or tamped, action of water will soon cause a sink
ing of the material below the surface. The surface itself may 
remain intact for a time, but eventually the arch it forms
will give way and the surface itself cave in. That this may have
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happened, and in all probability did happen in the present ease, 
sri ias to me to be a fair conelusion from the evidence before us. 
There is nothing to shew that the tilling in was negligent!) 
(tone; still less that any municipal inspector looking at the 
hole after it had been tilled in would or should know that the 
surface would collapse before the work of connection should 
l.i- proceeded with. While, therefore, it is true that under the 
amended charter of the city the gas company could probably 
open up the streets only with the permission of the city en
gineer, so that the latter would have notice of any such open
ing to be made, and assuming that it would be bis duty, or 
that of civic officials under him, to see that any opening so made 
was properly closed up, 1 find nothing in the evidence which 
would warrant a finding of neglect of that duty. It is entirely 
consistent with the evidence that the filling of the hole may 
have fallen in only immediately before the plaintiff was in jured, 
or it may be that it gave way under the pressure of his foot
step and that up to that moment there was nothing to indicate 
that the hole as filled in constituted a source of danger to 
pedestrians. Neither is it possible to say that the temporary 
filling in of such a hole, (pending tin* connection within a few 
days of the pipe which it contained with the other works con
templated and which would necessitate the re-opening of the 
hole) with rough concrete and clay properly packed and tamped 
would lie a negligent or improper thing. The duty of the 
municipality to maintain its streets in repair must receive a 
reasonable construction. It does not subject the city to the 
liabilities of an insurer. The duty of the city engineer who 
has notice of an opening being made by the gas company, 
must also be dealt with reasonably. It does not, in my opinion, 
require him to keep an inspector constantly on watch while 
such an opening is being made and filled in. I’pon the evidence, 
it is a fair inference that this hole was filled in, as would be the 
duty of the gas company if it had cut the hole, and that the 
filling had lteen carried to the surface and had been “tamped.” 
There is no evidence which would warrant an inference that 
upon a proper inspection, an official of the city engineer's de
partment would have discovered that the filling was insufficient 
and that the hole as kept, constituted a menace to pedestrians : 
Sanitary Commissiom rs v. Orfila, 15 A.C. 40V, 411, 413.

We were much pressed by counsel for the respondents with 
tin- argument that, inasmuch as it was peculiarly within the 
knowledge of the municipality whether the hole in the side
walk had or had not lieen cut by its officials or contractors, 
and how long it had existed as a source of danger to pedestrians, 
upon the plaintiff shewing that he had been injured by 
stepping into the hole, the burden was shifted to the defendant 
to prove facts and circumstances which would exonerate it from
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responsibility, and that, in default of its producing such evi 
deuce, it should be presumed that facts and circumstances ex 
isted which rendered it liable. This argument simply means 
that proof of the existence of a hole establishes a case of prima 
facie liability without any proof of neglect or duty, or of fact-* 
from which an inference might fairly be drawn of neglect of 
duty on the part of the municipal corporation. I am unable to 
accede to that contention. This is not n case of rts ipsa lo<pi 
tur. Moreover, the plaintiff could readily have shewn the char 
acter of the pipe in question and have thus cleared up the issu
es to misfeasance. He was, in my opinion, bound to do so. 
Assuming that, in the absence of such evidence, the case must 
be dealt with on the basis that the bole was not cut by the 
municipality, the plaintiff would probably have experienced no 
serious difficulty in adducing some evidence—very little would 
have sufficed in view of the situation of the hole—to shew that 
it had been in a dangerous condition long enough, if that were 
the fact, to warrant a jury imputing notice to the defendant. 
At all events ei qui affirmât, non ci qui negat, incumbit pro■ 
batio. In the absence of any evidence of the existence of facts 
or circumstances warranting an inference of negligence on the 
part of the defendant, it should not be called upon to prove the 
negative, viz., the non-existence of such facts or circumstances.

For the foregoing reasons, 1 am, with great respect for the 
views of the majority of the Court of Appeal of British Colum
bia, and of those of my learned brothers, who have reached the 
contrary conclusion, of the opinion that a case had not been 
made proper for submission to a jury and that the plaint ill's 
action should have been dismissed. 1 would allow this appeal 
with costs in this Court and in the Court of Appeal and would 
dismiss the action with costs.

Davies, J., agreed with Anglin, J.

Brodeur, J. :—I am of the opinion that this appeal should 
be dismissed, and 1 concur with the opinion of Mr. Justice 
Idington.

Appial dismiss* <1.

BROWN v. BANNATYNE SCHOOL DISTRICT.

Manitoba Kina’s Bench. Mat hern, CJ. March 19. 191 J.

1. Contracts ($IV D—363)—Building contract—Architect’s 11 
cate—Finality.

A contract for the erection of a building authorizing the architect, 
if there was any part of the work remaining uncompleted for reason* 
not within the contractor’s control, to deduct the value of the in- -m 
plete portions from the contract price and to issue a final ccrtiS 
cate that the works were completed, gives the architect no power to 
accept the contractor’s guarantee that he will complete the uncompleted 
portions of the work in lieu of the deduction required liv the contract 
and a certificate by the architect to that effect is not a final one.
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j. Contracts ($ IV D—363)—Bvii.di.no contract—Hcfficiencv of cer
tificate.

Under a contract for the construction of a building which stipulated 
that the work was to lie performed “to the satisfaction of” the archi 
tect and authorizing him to give a final certificate that the work was 
completed as a prerequisite to the final pavaient therefor, a final 
certificate stating that the contractor was entitled to final payment ou 
his contract is suflicient though it fails to certify in terms that the 
work was “completed” in accordance with the contract.

[Accord, 3 Halsbury's Laws of England, p. "J 14, sec. 4211. 1 Hudson 
on Building Contracts, 3rd ed„ 3H3.]

3. Contracts ($ IV D—363)—Condition—Certificate of performance.
Where a contract for the erection of a building authorized the archi 

tect to give a final certificate that the work was completed, or if incom
plete to state in writing in what particulars, and in the next sentence 
it was stipulated that, if any part of the work remained incomplete 
for reasons not within the contractor's control, the architect should 
deduct the value of the incomplete portions from the contract price 
and that he should lie the judge of the propriety of such deduction 
and its amount, a certificate stating that a specified sum should lie 
deducted for work not complete is not objectionable because it fails 
to shew that the work for which the deduction was made could not 
then have lieen readily completed.

[Richard* v. Hay, 10 Q.B.i). 400. specially referred to.]
4. Contracts (f IV I)—304)—Application to architect for certificate

It is no defence to an action for the balance due for the erection of 
a building that no notice was given the owners of the contractor's 
application to the architect for a final certificate where the contract 
was silent in that regard and required the architect upon notice from 
the contractor that the latter considers the work complete, to issue a 
final certificate and to make deductions from the price for unfinished

:> Contracts ($ IV’ O—317)—Incomplete performance—Architect’s
DEUVCT1UN.

A provision in a building contract for an architect's certificate as 
to the completion of the work, that if the work is incomplete but may 
lie readily completed by the contractors, to state in what particulars. 
I>eing for the benefit of the contractor, so that he may then complete 
the work if in his power, does not call for the architect to set out. in 
his certificate, the particulars of the deductions made if the incomplete 
part of the work cannot then le readily finished and the certificate is 
a final one directing the deduction of the value thereof in pursuance 
of an alternative power reserved to the architect to deduct such value, 
together with a fixed percentage thereof, if the work cannot readily 
be completed for reasons beyond the contractor’s control.

6. 1‘leading ($ III B—319<i)—Necessity or pleading—Want of notice.
In an action on a building contract, where it is claimed that under 

the contract notice should have lieen given to the owners by the con
tractor of the latter's application to the architect for a final certiti 
cate, such lack of notice must be pleaded or it cannot lie raised at 
the trial.

7. I‘leading ($ I N—113)—Amendment at trial—Unfounded claim.
Leave to amend a pleading will le refused if the claim or objection 

sought to be added does not ap|ienr to lie well founded.

Action to recover from the defendants, a school district, the 
balance due on a contract for the erection of a public school 
building. The amount sought to Ik* recovered was $11,877.1)0 as 
balance of the contract price and $2,403.10 dei»ositvd by the
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plaintiffs with the defendants as security. The plaintiffs also 
asked for a mechanic's lien, but as no evidence was given in 
support of that portion of the claim, it was treated as abandoned 

The defendants admitted the contract, but denied that the 
plaintiffs had substantially completed the building, or that they 
had complied with the conditions of the contract entitling them 
to payment, in that they had not obtained a final certificate from 
the architect or produced satisfactory, or any, evidence that no 
mechanics’ liens other than their own. or those for which th 
held discharges, exist. They also set up that a substantial portion 
of the work was incomplete, and might have been readily com 
pleted before the action, and they countercharged for < Immi g > 
for non-completion in time.

Messrs. ('. I*. Fullerton, K.C., and J. V. Foley, for plaintiffs 
Messrs. ,/. 11. Coyne and .1. W. Morley, for defendants.

Matiikhs, C.J.:—The contract is dated the 15th of April, 
1911. By article 1 the work is to be performed “under Re
direct ion and to the satisfaction of .1. X. Semmens, archil m 
acting for the purposes of this contract as agent of the owner.” 
By article 6 it provides that the work shall be completed by the 
15th of November. 1911, and that the contractor shall complet, 
two rooms ready for occupancy by the 1st day of September. 
1911. and an additional room by the 15th day of September, 1911 
The contract price is $48,062.

By article 9:—
The final payment shall be made within twenty days after the eon 

tractor has substantially fulfilled this contract, if the contractor shall 
have given satisfactory evidence that no mechanics’ lien other than 
his own. or liens of which he holds discharges, exist in respect of the 
said works; otherwise the final payment shall be made within two 
days after the time for filing mechanics’ lien has elapsed. The con 
tractor may, if he considers he has completed the works, notify the 
architect in writing to that effect, and the architect shall, within 
seventy-two hours thereafter, issue a final certificate that the works 
are completed and the last payment due under this contract and iivli 
eating the amount thereof, or state in writing in what respects the 
works are incomplete, and his decision should be final, subject to 
arbitration ns hereinafter provided. If the portion of the said wo.k 
then remaining incomplete may be then readily completed by the con 
tractor, the same shall be done before he is entitled to ask for his 
final certificate, hut if for reasons not within the contractor’s control 
he cannot then complete the same, the architect shall forthwith deduct 
the actual value of the incomplete portions, together with fifty per 
cent, thereon (of the propriety of which deduction and the amount 
thereof the architect shall be the judge, subject to arbitration as 
herein provided) from the contract price and issue a final Certificate 
that the works are completed and the last payment due, and indicating 
the amount thereof. Any such final certificate shall be conclusive 
evidence of the fulfilment of this contract by the contractors within 
the meaning hereof.
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At the trial the plaintiffs put in two certificates by the 
architect, the first of which, dated the 21st December. 1911. and 
addressed to the secretary-treasurer of the school hoard, is as 
follows :—

Dear Sir,—I have mn«!e my linal inspection of the Bannatyne public 
school, ami except for a few minor items I find that the building is 
completed. I hold guarantees from the Brown t'onstruction Co. for a 
number of items which cannot very well be completed this fall but will 
have to lie held over till the spring, when the mild weather will allow 
of their completion.

I understand that the board are willing to abide by my decision 
in the question of the lloors. As my only reason for condemning them 
was that they were not strictly in accordance with the specifications 
in the matter of colour, but were in every way up to the standard in 
the matter of durability, I feel that the board will lose nothing by 
accepting these floors.

Yours respectfully, J. X. SEMMKXS.

On the 2tith January, 1912, the plaintiffs wrote the architect 
a letter from which the following is an extract :—

While we gave you a guarantee to complete one small item which 
cannot lie completed until the weather gets warmer, wo think it pos
sible that the school board may urge that the value of this painting, 
together with SO'/r thereon, should be deducted from the contract 
price in strict accordance with the words of the contract and final 
certificate issued for the amount due us. We would therefore ask you 
to carry out the terms of the contract and issue a final certificate that 
the works are completed and the last payment due, and indicating the 
amount thereof, l'leasc let us have this final certificate immediately. 

In response to the ultove-nientioned letter, the architect on 
the 10th February, 1912, gave another certificate in the form of 
a letter addressed to the secretary-treasurer of the school hoard 
as follows:—

IkMir Sir,—The Brown Const ruction Co., contractors for the Ban
natyne public school, lire entitled to the final payment on their con
tract, deducting $1,200 for work not completed ns authorized under 
article ft of the contract. I hold woixer of liens from the Brown 
Construction Co. to protect the board against liens. I understand 
that the last certificate, amounting to $5.8.12.20. was not paid, leaving 
the previous payments at a total of $17,025. This makes the amount 
due for final payment $11,877.60.

Yours respectfully, J. N. Semmbxs.

MAN.
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1012
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District.

Mall,, re, C.J.

Below the following memorandum was written at the bottom
of the letter :—

Amount of contract..........................................................  $48,062 00
Marked cheque .................................................................. 2,401 10
Extra No. 1......................................................................... 100 00
Extra No. 2......................................................................... 125 00
Extra No. 3........................................................................ 12 50
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Amount rctniucl .................................... $ 1,200 00
Previous payments ................................ 37,625 00
Amount due ............................................ 11,877 GO

♦50,702 60

The defendants proposed to give evidence tending to shew 
that the eontruet had not been substantially fulfilled. The admis 
sion of this evidence was objected to on the ground that th* 
architect s certificate is final and conclusive, subject to an appeal 
to arbitration.

As it appeared that this was the real determining point in 
the ease, I took time to consider it and adjourned the further 
hearing sine die.

It was admitted, and I think properly so, that the certificat 
of the 21>t December, 1911, is not a final certificate within Un
meaning of the contract. I think it quite clear that the architect 
had no power to accept the contractor's guarantee as to any por 
lions of the work not complete and that a certificate shewing 
that he had done so is not a final certificate.

The objections raised to the certificate of the 10th of Feb
ruary, 1912, are as follows :—

1. That it does not certify that the works are completed as 
required by the contract.

2. That there is no evidence that the work for which tin- 
architect makes a deduction from the price could not then have 
been readily completed.

3. That it should have contained a statement shewing in what 
respects the work is incomplete.

4. That the defendants should have been given notice of the 
plaintiffs’ application for a final certificate, and that the architect 
had no power to give a final certificate until such notice was 
given.

As to the first objection the authorities are against the de
fendants’ contention. In 1 Hudson on Building Contracts. 3rd 
ed., at 383, it is stated that if a certificate of payment and satis
faction is required, a certificate for payment will imply a cer
tificate of satisfaction. The law is similarly laid down in 3 
Halsbury’s I jaws of England, sec. 429. In Wycliff v. Mytrs, 
44 N.Y. 143, a building contract provided that the last instal
ment should be paid when all the work was completely finished 
and certified to that effect by the architecte. The architects cer
tified that the last payment was due and the Court held this to 
lie clearly the same in effect as if the architects had certili'-d 
that the work was all completely done. In Clarke v. Murray. 11 
V.L.R. 817, the contract provided for payment when the whole 
work was completed to the satisfaction of the architect ami his 
certificate given to that effect. The architect certified that the 
contractor was entitled to receive a sum named “being the final
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certificate in full of all demands.” The Court held this a suf
ficient certificate that the whole work was completed to the satis
faction of the architect. Apparently the same was held in Har
mon v. Scott, 2 Johust. N.Z.R. In my opinion the first objec
tion fails.

As to the second objection that there is no evidence that the Uaxxatynb 
incomplete work for which a deduction of $1,200 is made could School 
not have been readily completed before action, the contract makes district. 
the propriety of such deduction and the amount thereof a matter Mathers, c.j. 
concerning which the architect shall be sole judge subject to 
arbitration. The architect having decided to make the deduction,
1 think the contract makes his decision final both as to the amount 
of the deduction and the propriety of it, and involves a finding 
that the work could not be readily performed at that time:
Hiehards v. May, 10 Q.B.D. 400.

Article 9 of the contract provides that the contractor may, 
when he considers he has completed the works, notify the archi
tect in writing to that effect and requiring the architect within 
72 hours to issue a final certificate that the works are completed 
and the last payment due, or state in writing in what respecta 
the works are incomplete. This last requirement seems to be lor 
the benefit of the contractor so that he may go on and complete 
if he can then do so. If, however, the part of the work then 
remaining incomplete cannot be readily completed and the archi
tect proceeds to deduct its value plus 50 per cent, thereof, the 
necessity for setting out the particulars does not exist. The 
contract does not require the architect to set out in his certificate 
the particulars of the deductions made. Under these circum
stances and expressif) union est exclusio alterius. I think the cer
tificate sufficient, although the amount of the deduction only is 
stated. The third objection to the certificate therefore fails.

As to the fourth objection, I do not think the pleadings permit 
the defendants to raise the objection that notice to them of the 
application for a final certificate was necessary. Moreover. I do 
not think it would he n good defence if it were pleaded. I must 
not only hold against the objection but, under the circumstances,
I refuse the defendants’ application to amend.

In my opinion the certificate is final and conclusive and the 
evidence tendered is not admissible.

Plaintiffs* objeetion overruled and further hearing postponed.

MAN.

K. B. 
1912
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ONTARIO WIND ENGINE AND PUMP CO., LIMITED v. ELDRED.
Saskatchewan Suprnne Court. Trial before Ifctmore, C.J. Api l |, i«» 1 •_*
1. Pleading ($ U B—170)—Capacity to sub—Foreign corporation.

Vnder Rule *219 of the Saskatchewan Supreme Court Rules, 1911. 
giving any party the right to raise by his pleading any point of law 
and providing for its disposition by the Judge before, at or after the 
trial, the defendant, though he failed to raise the question in his 
pleading, is entitled to a decision as to whether the plaintiff could 
succeed in the action if the statement of claim merely alleged that 
the plaintiff was an incorporated company carrying on business in 
another Province, but failed to allege that it had registered under the 
Saskatchewan foreign Companies Act or other facts to establish its 
status to sue in Saskatchewan.

| Stokes \. tirant, 1 C.I’.D. 2Ô, applied; and see (Mgers on Pleading 
7th cd.. pp. 109, 175.]

2. Corporations and companies ($ VII C—376)—Foreign com pan \
Right to Hue.

Section 3 of the Saskatchewan foreign Companies Act, forbidding 
a foreign company having gain for its object from carrying on an>
(•art of its business in the Province unless it is duly registered, cannot 
>e relied upon to defeat an action on notes given by the defendant to 

the plaintiff company for the price of certain goods sold by the latter 
to the former on the ground that the company ’a statement of claim, 
while alleging that it was an incorporated company carrying on bun 
ness in another Province, failed to allege that it was registered under 
the above Act, where it was shewn that the goods had originally been 
sold to another, from whom the defendant purchased them with tin- 
consent of the company who took the notes for the price in substi 
tut ion for those given by the first purchaser, and no evidence was 
offered as to the place of the original contract of sale and there was 
no allegation that the plaintiff" was such a company as to require 
registration under the Foreign Companies Act.

| Hank of Montreal v. Uethinn. 4 (T.C.Q.B. (0.8.) 341, disapproved ; 
Canadian Pacific P. Co. v. Western Union T. Co., 17 Can. 8.C.R. 1Ô1, 
*PI>li«I.J

3. Corporations and companies ($ VII C—377)—Licensing or foreign 
company—Penalty fob operating without license.

Where no evidence is given as to the place at which a contract for 
the sale of goods by an unregistered foreign company was made, the 
fact that the goods were afterwards purchased from the original buyer 
within Saskatchewan, and that his contract with the company selling 
the machines was, with its consent, assumed by the new purchaser, who 
gave his own notes for the price in place of the original buyer’s notes, 
shews no violation of Saskatchewan Foreign Companies Act, sis-, 
imposing a fine upon foreign companies doing business for gain within 
the Province if they fail to register.

4. Sale ($11 K—44)—Test and demonstration—Collateral contrai 
The purchaser of a drill outfit cannot escape liability on notes given 

for the price thereof by shewing that a verbal agreement had not In-en 
carried out whereby the seller was to send him an expert driller at its 
expense to assist in digging the first well, and to remain until the tii 
well was completed, and that, if such were not done, the notes we 
to Le void.

Action on four lien notes executed by the defendant to the 
plaintiffs.

F. F. MacDcrmid, for plaintiffs.
Messrs. 11. Y. MacDonald and J. N. Crcrar, for defendant.
Wetmore, C. J. :—This action is brought to recover the 

amount claimed to he due on four lien notes made by the defend-
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ant in favour of the plaintiff». The first paragraph of the state
ment of claim alleges that “the plaintiff is an incorporated com
pany carrying on business in the Province of Manitoba with an 
office at the city of Winnipeg in the said Province, and the 
defendant is a farmer residing near the postofliee of Guernsey 
in the Province of Saskatchewan,” and it then goes on to set out 
the notes and the presentment of them in the usual manner. The 
first paragraph of the claim was neither admitted nor denied in 
the statement of defence, and no question of law was raised in 
the pleading either with respect to the right of the plaintiff 
company to sue nor was any plea pleaded setting forth that they 
had no right or authority to sue in the Courts of this Province. 
No attention whatever was given to the first paragraph of the 
claim. The only defence set up was that the notes were given 
for a well-drilling outfit, and that at the time tin* defendant gave 
such notes he knew nothing about working such an outfit, and 
that he gave the notes upon the condition that the plaintiff would 
furnish and procure for him an expert well-driller to work with, 
assist and shew the defendant how to work such drilling outfit 
and complete the well during the drilling and until the comple
tion of the first well drilled by the defendants with the outfit 
during the summer of 1909; and that if the plaintiffs did not 
do as so set forth, the defendant would not Ik* required or com
pelled to pay the notes or any part thereof and would be released 
and discharged from all obligations in respect thereof; and that 
the plaintiff has not furnished or procured for the defendant 
the expert well-driller or any well-driller as agreed, and claims 
therefore that the defendant is discharged from all liability in 
respect to. the notes; and in the alternative it is set up in the 
defence that the defendant executed to the plaintiff a chattel 
mortgage upon certain goods for the price of the drilling outfit 
and that the plaintiff before the commencement of the action 
made distress and seizure of the goods and chattels mentioned in 
the mortgage; and the defendant claims that the consideration 
for the lien notes was satisfied and discharged. The defendant 
also counterclaimed for breach of contract in not furnishing the 
expert assistance as hereinbefore set forth. Nothing turns upon 
the alternative defence. The plaintiff sent a man out to seize 
under the chattel mortgage, but lie did not seize anything.

At the opening of the ease, the defendant’s counsel raised the 
objection that in point of law the plaintiff could not succeed 
because the first paragraph of the claim alleged that they were 
an incorporated company carrying on business in the Province 
of Manitoba with an office at the city of Winnipeg. Tt was urged 
that from this I must infer that the company was a foreign com
pany. and there being no allegation that it had registered under 
th'> Foreign Companies Act. it could not carry on business in 
this Province. T declined to stop the case at that stage, and
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heard the evidence produced. I may any I was somewhat in 
doubt whether under Rule 219 of the Rules of Court it was open 
to the defendant to insist upon this question of law, it not having 
been raised by his pleading. However, on consideration T am of 
opinion that he could do so. The text-books dealing with the 
corresponding rule in the English Practice seem to uniformly 
agree that it can he done. I refer to the Annual Practice, 1911. 
Note to Order XXV. Rule 3, and to Odgers on Pleading, 2nd ed . 
114 17th ed.. pp. 199, 1751. I might also refer to the remarks 
of Lind ley, J., in Stnkfs v. (iront, 4 (MM). 25. 40 L.T. 39 at p. 37. 
It seems that the practice as set forth in these text-hooks was 
as so set forth before the English Judicature Act. and it may 
he considered as not changed by that Act. I am, however, of 
opinion that the point eannot he raised in this case in view of 
the pleadings. It seems to me that it would require some allega
tion of fact before it could he raised. The mere facts set forth 
in the statement of claim do not raise it; and I find that wli r 
ever the question of the right of a foreign corporation to sue in 
a British Court has been raised, the fact has been stated that 
it is a foreign corporation. At any rate, I am of opinion that 
it must lw* distinctly set forth, in order to meet the law in this 
Province on this subject (which I shall hereafter point out 
that the corporation, being a foreign corporation, was carrying 
on business for gain in the transaction out of which the lien 
notes came to he given. What I wish to convey. I think, can 
he more " v set out when I proceed to set forth what the
facts of this ease were ns given in evidence, because the facts 
are not set forth with absolute correctness in the pleading* 
The facts as T find them are ns follows:—

One MeTighe. some time in March or April. 1909. purchased 
this drilling outfit from the plaintiff. Now there is not a particle 
of evidence to shew where that purchase was made. The outfit 
was delivered to MeTighe—there is no evidence where, hut as a 
matter of fact it was delivered, and he operated it to some extent, 
and about the latter part of July or the first part of August he 
had it at Guernsey, in Saskatchewan. Tie was not very successful 
in operating it. and the defendant agreed to take it off his hands 
hv an instrument dated the 2Rth July. 1909. MeTighe had given 
his notes, which I am going to assume were lien notes, as the 
purchase price of this outfit. The instrument referred to is ns 
follows :—

fiuernsey, Sank.. July 28th. 190i>

These articles of agreement made in duplicate this 28th day of .My, 
in the year 1909, between Frank B. MeTighe of the post office nf 
Guernsey, in Province of Saskatchewan, farmer, hereinafter called the 
xendor. of the first part, and Sidney Eld red of the same place, farmer, 
hereinafter called the purchaser, of the second part.

WiTXF.ssErn : Whereas the said vendor has agreed to sell t<> the 
purchaser and the purchaser has agreed to purchase of and from the

7118
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said vendor, all and Hingnlar the tubular well drilling machine with all 
its attachment», and the ten h.p. Stickney gasoline engine with all its 
attachments, tools, and all »uch equipment as Udong to the said drilling 
outfit, for and in consideration of the sum of one dollar ami other 
valuable considerations, that is, that the purchaser to assume all the 
notes given by the vendor to the Ontario Wind Engine ami 1‘uinp Co. 
in payment for the above mentioned drilling outfit. The time on the 
first note, which was due on July 10th, is extended for sixty days.

The purchaser will assume all the notes and will take possession ami 
operate the said outfit as soon as the Ontario Wind Engine ami Pump 
Co. will furnish a competent man to assist the purchaser to complete 
the first well. The purchaser to pay said man at a rate not to exceed 
five dollars a day in assisting to drill the first well.

In witness whereof the vendor and the purchaser have hereunto set 
their hands and seals the day ami year first above written.

Signed, sealed and delivered 
in the presence of—

8. U. Hints. (Hgd.) Sidney Eldred. (L.8.)
(Sgd.) Frank II. McTiuhk. (L.8.)

No objection was raised that the outfit was not a good one 
and suitable for the purpose for which it was sold.

Now, it will he seen in the first place that this machine was 
not purchased by the defendant front the plaintiffs but front 
McTighe. It is true that the company agreed to accept the lien 
notes in question in substitution for those of McTighe. One 
McDonald, an agent of the company, came up and approved of 
the transaction, and the defendant gave the notes in question 
then and the mortgage which has been referred to and took 
possession of the outfit and commenced to work it at the place 
of one Hehn, where it was standing at the time the arrangement 
between the defendant and McTighe was made.

I will stop here now to discuss further the question of law 
that is raised. I cannot bring my mind to the conclusion that 
under such circumstances there was any offence proved or to 
he implied on the part of plaintiff against the provisions of sec
tion 3 of the Foreign Companies Act, ch. 73 of the Revised 
Statutes. It was urged that, under The Bank of Montreal v. 
Bethune (1836), 4 U.C.Q.B. O.S. 341, and some other cases deci
ded subsequently thereto in Upper Canada, at common law a cor
poration could not carry on business in this Province unless 
there was some special authority to do so. Those» cases, however, 
are overruled by clear implication by The Canadian Pacific Bail- 
way Company v. The Western Cnion Telegraph Company, 17 
Can. S.C.R., 151, wherein Sir William Ritchie, C.J., at p. 155, 
states as follows:—

The comity of nation» di»tinctly recognize» the right of foreign 
incorporated companies to carry on business and make contract» out
side of the country in which they are incorporated, if consistent with 
the purposes of the corporation and not prohibited by it» charter, and 
not incon»i»tent with the local law» of the country in which the busi- 
18—2 D.L.B.
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ness was carried on, subject always to the restrictions and burthens 
imposed by the laws enforced therein; for there cun be no doubt that 
a State may prohibit foreign corporations from transacting any busi 
ness whatever, or it may permit them to do so upon such terms and 
conditions as it may prescribe.
The only question raised in this case is whether this company 

is prohibited by section 3 of the Foreign Companies Act and 
the authorities from suing upon the notes in question. I feel very 
clear that 1 must not assume that this company was acting 
illegally; that would not be assumed even if they were being 

wetmore. c.j. prosecuted under the Act. For all 1 know to the contrary, tin 
outfit may have been sold in Winnipeg to McTighe and delivered 
there to him possibly personally or to a carrier there which 
would be equivalent to a delivery to McTighe there. I must in 
the absence of evidence to the contrary assume omnia acta rite, 
and I must presume that they are seeking to recover a debt which 
they are legally authorized to recover unless the contrary i> 
proved. The section of the Act in question provides in the first 
paragraph that no foreign company having gain for its object 
or a part of its object shall carry on any part of its business in 
Saskatchewan unless it is duly registered; and then the second 
paragraph provides:—

Any unregistered company currying on business .... shall Ik* liable 
on summary conviction to n penalty of $50 for every day on which 
such business is carried on in contravention of this section.

It is intended by the second paragraph to make a persou 
carrying on business contrary to the first paragraph liable to a 
penalty, that is, carrying on business having gain for its object. 
In my judgment it was not the intention of the legislature to 
provide that if a person contracts with, say, a Manitoba company 
at Winnipeg for the purchase of an article there, the company 
will not have a remedy to recover the purchase price in this 
Province or to secure itself by notes or other securities. I will 
even go so far as to say that where a person living in this Pro
vince forwards an order to a Manitoba company at Winnipeg to 
send an article to him, and that order is accepted and the article 
shipped, that is not carrying on business for gain in this Province. 
The order may be dated here, but it is received at Winnipeg, and 
when the article is shipped, the contract is complete then the 
company has done nothing contrary to the laws of this Province. 
If a company, however, not being duly licensed, opens an office 
in this Province or sends its agents through the Province to 
canvass or commits acts of a like character, then it would bring 
itself within the provisions of the section and be liable to a 
penalty. I may say that the plaintiff’s counsel offered in evi
dence the order given by McTighe to the plaintiffs for the outfit, 
hut it was rejected (I now think improperly) on objection taken 
to its admission by the defendant’s counsel. It is only necessary 
for me to say that the defendant has not brought this company,
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so far as this transaction is concerned—and that is all I have to 
deal with—within the purview of the law, and therefore the 
objection of law so raised is not well taken.

There is a good deal of eon diet of testimony ns to what took 
place at the time these nettes were signed, but that the notes were 
signed is clear, that they were signed for the purpose of carrying 
out the agreement with McTighe in so far as the defendant was and Pump 
concerned, and that the plaintiffs were willing to accept him 
instead of McTighe is equally clear. I am of opinion, even if Eldred.
the facts set up by the defendant arc true, that it is not open -—-
to him to set up a verbal arrangement such as he attempted to C J*
set up in answer to the plaintiffs’ right to recover on such notes.
The testimony on the part of the defendant was, in substance, 
that at the time of the signing of the notes (whether before or 
after docs not appear from the evidence on behalf of the defend
ant), one McDonald, an agent of the plaintiffs, agreed to send 
him an expert, for whose services the defendant was to pay, to 
assist him in completing the first well he dug in 1909, that he 
was to stay with him until such well was completed, and, if not 
completed, the notes would be void. McDonald swore that the 
conversation about the expert was after the notes were signed, 
and I find that to lie the fact. The well was never completed.
Such an agreement would lie utterly at variance with the notes.
I find, however, that this arrangement as stated by the defendant 
was not made; there was no arrangement that the expert should 
remain until the well was completed and if not completed the 
notes were to be void. McDonald absolutely denied that any
thing of that sort was arranged. He says lie did consent and 
agree to send an expert to assist the defendant and shew- him 
how to work the outfit, and that the defendant was to pay for 
the services of such man. It seems to me utterly incredible that 
McDonald would agree to relieve the defendant from all liability 
if the well was not completed, and I say this especially when 
I consider the great uncertainty of finding xvater when drilling 
for it. This case illustrates it. The expert came, but lie only 
remained there ten or twelve days, and then went away. He 
went down 250 feet liefore he went away, and two or three men 
came afterwards, who worked at it for 37*4 days, and no one 
pvit got below the 250 feet; and. ns before stated, there was 
nothing wrong with the machine nor tile skill of the workmen or 
their ability to do the work, so far as the evidence shews.

I here will be judgment for the plaintif!* on the claim for the 
full amount of the claim and costs. The local registrar will 
figure up the amount of principal and interest due on the notes 
anil enter judgment accordingly. There will lie also judgment 
for the plaintiff on the counterclaim, with costs.
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CARTY v. BRITISH COLUMBIA ELECTRIC CO.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, and 
Oalliher, JJ.A. January 24, 1912.

1. Appeal (6 VIII B—672)—Reduction of damages—Remitting casi 
FOB NEW TBIAL.

In an action for personal injuries in a negligence action against 
a street railway, where it apja-ared that the plaintiff, a man ugvtl 
thirty-one, was permanently incapacitated by the injury from fol 
lowing any continuous occupation, although he might bo able to 
earn something towards his own support, a verdict for $11,500 is n<>t 
unreasonable and will not, under ordinary circumstances, form a 
ground for ordering a new trial or reducing the verdict on apja-al.

Macdonald, C.J.A. :—The plaintiff was awarded $15,000 by 
the jury at the first trial of the action. The defendants appealed 
to this Court, which ordered a new trial on the ground that the 
damages were excessive. On the new trial, the jury awarded 
$11,500, and the defendants have again appealed, claiming that 
that sum is excessive. The evidence at the new trial was very 
similar to that given at the first trial. The jury have, I think, 
negatived the suggestion that the plaintiff was malingering, and 
I cannot say that they were wrong. It would appear from the 
evidence that the plaintiff might be able to do something 
towards his own support, but I think the jury could very well 
come to the conclusion that he was not fit to engage continu
ously daily in any occupation which it could be suggested he 
might follow. A period of several months elapsed between the 
first and second trials, and the evidence discloses no material 
change in the plaintiff’s condition. This would strengthen the 
conclusion that the plaintiff’s injuries were likely to be per
manent. The plaintiff at the time of the injury was a man of 
aimut 31 years of age. He had suffered a great deal of pain and 
has been put to considerable expense, and may lie put to further 
expense in the future for medical care. The loss of his earning 
power will extend over a long period, having regard to his 
expectation of life.

While the amount awarded is large, yet I think in the cir
cumstances, I would not be justified in disturbing the verdict. 

The appeal should therefore be dismissed.

Jrvinu, J.A. concurred with the Chief Justice.

Oalliher, J.A. :—This case has been twice tried. At the 
first trial the plaintiff was awarded $15,000 damages, which 
this Court held excessive, and granted a new trial. On the 
second trial the jury awarded $11,000, and against this the de
fendants appeal.

I have read the evidence carefully, and can find no groumis 
on which a jury could reasonably award any such damn ires. 

Following my view in Taylor v. B.C. Electric Co., 1 D.L.R.
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384, 19 W.L.R. 851, I would, by virtue of the provisions of 
rule 869o# of our Supreme Court Rules, reduce the damages to 
$6000 instead of sending the case back for a new trial.

Appeal dismissed.

BROWN v. MOTHERLODE.
British Columbia Court of Appeal, Mactlonald, C.J.A., Irving, and 

(Jallilirr, JJ.A. April I, 1912.

I. Trespass (8 IB—10)—Applicant tub Crown lands—Actual posses
sion BY adverse claimant.

Neither an applicant to purchase Crown lands or his assignees 
have any legal or equitable interest therein which will amount to an 
answer to an action of trespass by a |ierson having actual possession 
thereof with the concurrence of the Crown.

[H'i/son v. McClure, 16 B.C.R. 82, socially referred to.]

An appeal by the defendants from an order of Hunter, C.J. 
B.C., striking out certain paragraphs of the statement of de
fence.

The order below was varied.
Harold Robertson, for appellants.
//. A. Maclean, K.C., for respondents.

Macdonald, C.J.A., concurred in the judgment of Galliiier,
J. A.

Irving, J.A. :—I would dismiss this appeal.
In Harper v. Charhsirorlh (1825), 4 B. & C. 574. it was 

decided that a person having the actual possession of Crown 
lands with the concurrence of the Crown can maintain trespass 
against a wrong-doer.

Ilolroyd, J., points out in that case that an entry on the 
possession of another cannot be justified unless it is made by the 
authority of a person in whom the right of soil is vested.

It is useless for the defendants to refer to the interest of 
John McMartin. He has no vested right of soil : Wilson v. 
McClure, 16 B.C.R. 82.

The defendant, I think, should be at liberty to plead that

* The British Columbia Rules of 1800 ( marginal rule 809« ) passed 
under statutory authority conferred a special power on the full Court 
ill- Supreme Court of British Columbia sitting in appeal to reduce ex
cessive verdicts which appellate jurisdiction was on the establishment of 
the Court of Appeal of British Columbia, conferred on the latter Court. 
The rule is as follows:—

iH«9a). Where excessive damages have ls*en awarded by a jury, 
if the full Court is of the opinion that the verdict is not otherwise unrea
sonable, it may reduce the damages without the consent of either party 
in-tead of ordering a new trial.

xee annotation as to same, 1 D.L.R. 380.
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B.C. the plaintiff’s claims were invalid as not being on the waste lands
C. A. 
1912

of the Crown.
Galliiikr, J.A. :—I would vary the order appealed from to

Brown the extent of allowing paragraph 4 of the statement of defence
p. to stand up to and including the word “Crown” in the second 

Mothkelope. jjne thereof, the remainder of the plea is embarrassing and was
rightly struck out.

Admitting that application had been made by McMartin to 
purchase these lauds from the Crown, that did not give him or 
his assigns any interest (legal or equitable) in the lands, and is 
no answer to an action for trespass: sec Wilson v. McClure, 10 
B.C.R. 82, and cases there cited.

As the learned Chief Justice who made the order gave leave 
to amend, the defendants should pay the costs of appeal.

Order varied accordingly.

ONT.

LEAKIM v. LEAKIM.

Ontario Iliyh Court, Riddell, J. April 10, 1912.

H. C. J. 
1912

1. Marbiagk <8 IV B—50)—Annulment—Physical incapacity—Ji bis* 
DICTION.

The High Court of Justice for Ontario iius no jurisdiction to ent-r 
tu in an action to have n marriage declared invalid by reason of the

April 10. alleged physical Incapacity to consummate the same on the part of
one of the parties thereto.

[7\ v. B., 15 O.L.R. 224 ]

Motion by the defendant to strike out the statement of 
claim and to dismiss the action.

The motion was allowed, the statement of claim struck out 
and the action dismissed with costs.

L. F. He yd, K.C., for the plaintiff.
T. J. IV. O'Connor, for the defendant.
Riddell, J. :—The plaintiff alleges in his statement of claim 

that he and the defendant were married in Russia; that the 
defendant was born without vagina, uterus, and tubes, and 
consequently physically incapable of copulation, and the mar
riage was never consummated, although the parties lived together 
for some time. He asks for a declaration that ‘‘the alleged 
ceremony of marriage did not constitute a valid marriage be
tween the said parties or in the alternative that the said mar
riage may be dissolved.”

A motion is made under Con. Rule 261 to strike out the 
statement of claim and to dismiss the action.

It is clear that the case is fully and exactly covered by 
T. v. 1!, 1.') O.L.R. 224, by which I am bound.
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Without, therefore, expressing an independent opinion, I 
follow T. v. /?., and strike out the statement of claim.

The writ of summons is indorsed for the same relief as is 
asked in the statement of claim, and there is no pretence that the 
statement of claim can be amended. It is, therefore, a proper 
ease for turning the motion into a motion for judgment under 
Con. Rule 617, and dismissing the action.

The motion will be allowed, the statement of claim struck 
out, and the action dismissed with costs.

Action dismissed.

C. A. 
1912
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DERBY v. ELLISON.

British Columbia Court of Appeal, Macdonald, C.J.A., Ircing and 
Gallihcr, JJ.A. April 1, 1912.

1. Fires (81—1)—Liauility of owner of land—Servants employed to
uuiLD a cabin—Clearing site by fire.

Where servants employed to build a cabin on uncleared lands set 
out tire for the purpose of clearing a part of the land for the erection 
of the cabin, and the lire spread and caused damage, the employer 
will be liable for the resultant damage due to the failure of the ser
vants to take reasonable means to prevent it spreading, even though 
ho had forbidden the servants setting out any lires.

2. Master and servant (8 HI A 2—291)—Scope of employment—Build
ing a cabin—Clearing the site.

Where servants are employed to build a cabin on uncleared land, 
the clearing of the site for the erecting of the cabin is presumably 
within the scope of their employment.

Appeal by the defendimt from a judgment in a County Court 
action in favour of plaintiff for damages from the spread of fire.

IV. J. Taylor, K.C., for appellant.
A. 1). Macintyrc, for respondent.

Macdonald, C.J.A. :—I concur in the reasons of judgment 
of Galliiier, J.A.

Irving, J.A.:—The argument for the defendant was based 
on the admission that the fire (if lighted by the defendant’s 
servants) was an illegal act. and therefore on the principle of 
VouUon v. L. & 8.W. By., L.R. 2 Q.B. 534, at p. 540, the de
fendant could not be responsible.

The limitation on the principal’s authority in that ease turned 
•on the fact that the aet done was ultra vires of the company. 
Tin- judgment of the majority of the Court in Mill v. Tlawkcr, 
L H. 10 Ex. 92, affirming same case, L.R. 9 Ex. 309, 317, estab
lishes this distinction.

Dyer v. Munday, [1895] 1 Q.B. 742. shews that a principal 
mn.v lie liable for the aet of his servant, although the act com
plained of is a criminal offence.

C. A. 
1912

April 1.
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Irving. J.A.

The evidence of the violence of the wind is not satisfactory. 
That there would be a great deal of wind must be conceded, but 
on the other hand, there is evidence that the wind was 
not great. 1 am not satisfied that there was that terrible wind 
that the defendant’s witnesses would have us believe. As to what 
constitutes a storm so its to come within the doctrine of vis 
major, see (Jarfield v. Toronto, 22 Ont. A.R. 128.

This is an action for tort, and in such a ease the plaintiff 
has to prove that the act of setting tire to the brush was within 
the scope of a servant's duty. I think that has lieen proved. 
Clearing is incidental to the erection of a cabin. By legal intend
ment, the act was done for the defendant’s benefit, because it is 
presumed that the defendant's intention in employing these men 
to erect the cabin, and as incidental thereto to clear the site, was 
to benefit himself. I would dismiss the appeal.

Oalliher, J.A. :—The plaintiff at the trial amended his 
plaint by adding a clause that the lands of the plaintiff and 
defendant were within a tire district, but gave no proof of this.

The appellant contends that as this was not denied by the 
defendant, it must be taken to be admitted, and that no proof 
is necessary. That would undoubtedly be true if the action was 
in the Supreme Court : see Supreme Court Rules, B.C.13, Mar
ginal Rule 209. There is no such rule in the County Court 
Rules, and unless it is covered by sec. 77 of the County Court 
Act, 1905, that contention cannot stand. Sec. 77 reads as fol
lows :—

As to any matters of practice or procedure (including costs) not 
specifically provided for by this Act or the rules of Court, the rules, 
procedure and practice of the Supreme Court from time to time in force 
shall apply, so far as, and in the opinion of the Judge, the same shall 
lie applicable, and the exercise of the Judge’s discretion hereunder shall 
be final and without appeal.

I am of opinion that sec. 77 does not apply because in the 
County Court Rules themselves the methods of practice and 
procedure are very clearly laid down, but if 1 am in error in 
that view, sec. 77 only applies when in the opinion of the Judge 
the Supreme Court Rules are applicable, and the exercise of the 
Judge's discretion is final. It does not appear on the proceed
ings that the point was taken at the trial, or that he exercised 
his discretion, and if it is to be taken that he exercised his 
discretion at all, it was against the appellant’s present conten
tion, for we find that twice in the written judgment delivered 
the Judge holds that the defendant-appellant fails in his con
tention that it was an unlawful act, as no proof was given that 
the lands were within a fire district.

It then became a question of recovery at common law.
The learned trial Judge has found that the defendant's scr-
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vants sut out the tire which caused the damage and that they 
used no reasonable means to prevent it from spreading to other 
lands, and on the evidence I am unable to say he was wrong, 
lie also tinds that the defendant is not protected on the ground 
of vis major, and with that I agree.

The evidence is that the servants were forbidden by the de
fendant to set out tires, but this fact, under the authorities, 
docs not free the defendant from liability if the act of the 
servant was within the scope of his employment, and in the 
interest of the master.

B. C.

C. A. 
1912

Ellison.

Gallllier. J.A.

It is admitted by the defendant’s witnesses that they were 
employed to build fences, keep cattle otï the premises, dig a 
well and build a cabin, and the defendant himself says a short 
time previous to the occurrence of the fire, he, in company with 
one of his servants, Blondin, attempted to clear a site for the 
cabin by lighting some brushwood, but that it was too wet and 
the fire did not burn, so he abandoned that site.

The clearing of a site by tiro or otherwise would be incidental 
to the building of n cabin, and work within the scope of the 
servant's employment, and something in the interest of the mas
ter. It was no pprt of the work for which the servants were 
engaged to clear the land other than such as might be necessary 
for a site for the cabin to lie built, and in fact they say they 
were not employed to clear land.

As the servants in this case deny the setting out of the fire 
at all, it would of course be impossible to elicit in cross-examina
tion for what purpose it was done, which could have been done 
if the setting out of the fire had been admitted. The trial Judge 
having found that they did set out the fire, we are driven to one 
of two conclusions, either that they did it for the purpose of 
clearing a site for the cabin, or they did it wantonly and for 
no reason or purpose. Considering that one of the purposes for 
which they were employed was the building of a cabin, and 
incidental to that was the clearing of a site, and the plaintiffs 
having proved the setting out of the fire and the nature of the 
employment, I think the reasonable inference to draw from the 
facts is that it was set out for that purpose, and not simply as 
a wanton, causeless act of the servants.

I would dismiss the appeal with costs.

.1 ppcal 11 ism issed.
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B.C. THE KING v. DEAKIN.
(Decision No. 2.)

1012 British Columbia Court of Appeal, Macdonald, C.J.A., Irving and
-----  Oalliher, JJ.A. January 31, 1012.
nn" 31‘ 1. Appeal ($ VIII—361)—Improper admission op evidence—New trial

—Waiver of right to a jury.
Where the Court of Appeal has ordered a new trial of a criminal 

case tried before a County Court Judge’s Criminal Court because of 
the improper admission of evidence, the case is remitted to the same 
Court for trial upon bis original election for speedy trial therein and 
waiver of his right to a jury.

2. Evidence ($ IV U—421)—New trial—Depositions on first trial- 
admissions.

Where a new trial has been granted to the accused by a Court of 
criminal appeal ou the ground that the principal witness for the prose
cution hud not been properly sworn at the lirst trial, the depositions 
of the accused given on the lirst trial as a witness on his own behalf 
and his cross-examination and re examination, may notwithstanding be 
given in evidence on behalf of the prosecution on the second trial as 
being evidence of admissions made by the accused.

Appeal by way of ease stated from the judgment of County 
Judge lloway, in the County Court Judge’s Criminal Court. 
The accused had been tried before on the charge of stealing and 
killing n cow, and was given a new trial by the Court of Appeal 
on the ground that the principal witness against him had not 
been properly sworn : Rex v. Deakin (1911), 16 B.C.It. 271, 19 
Can. Cr. Cas. 62. On appearing for the second trial, he claimed 
the right to re-elect whether he should be tried speedily or take 
a jury, which was refused. He, on the trial, entered a plea of 
not guilty under protest. The trial Judge reserved this ques
tion for the opinion of the Court of Appeal. The other ques
tion reserved was: “At the first trial of the accused he gave 
evidence as a witness on his own behalf. At the second trial 
the prosecuting counsel offered in evidence as admission evi
dence, the examination, cross-examination, re-examination and 
examination by the Judge of the accused, being the evidence of 
the accused so given in the first trial, to which the counsel for 
the accused objected on the ground that such testimony could 
not be used against him, and I allowed the same. Was I right 
in allowing said evidence of the accused so given upon his lirst 
trial to be used by the prosecution as evidence upon this trial ?”

The Judge refused to reserve the point taken by counsel for 
the accused that there was no evidence warranting the finding <>f 
guilty against the accused.

,/. A. Aikman, for the accused :—We submit that the accused 
is entitled to a trial dc novo, and that means he must go back 
to where he commenced and re-elect. The County Court Judge's 
Criminal Court is a tribunal of limited jurisdiction ; it obtains 
its jurisdiction by virtue of the election of the accused to he 
tried by it. Therefore, a new trial having been ordered, he must 
go back and observe all the procedure.
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[Macdonald, C.J.A. :—We only set «side the trial. B.C.

Irving, J.A. :—We send him back to the Court whence he C. A. 
came. ]

Mr. Aikman referred to llrg. v. Iticl (No. 2), (1885), 1 Terr, the Kino 
L.R. 23, at p. GO. r.

For this case on npix-al to tilt» Privy Council, see Kiel v. Keg., 10 A.C.
«75, 16 Cox C.C. 48.

Irving, J.A. :—That was where there was a defect in the 
charge. He goes buck to the place where the error occurred and 
re-commcnees there. You might as well say there should be 
new depositions.

Aikman:—On the other points: It is submitted that the 
evidence given on the first trial should not have been used on 
the second. The Judge is “a person in authority” within the 
principle of warning a prisoner. Resides, it is not legal evi
dence, because there is no proviso)' for taking evidence in the 
Speedy 'Priais Court by the stenographer, and the extended 
n port of transcript of the stenographer’s notes is not proper 
evidence. In any event, the evidence of the chief or prosecuting 
witness is not sufficient.

Madcan, K.C., for the Crown, was not called upon.

Per Curiam :—The prisoner undoubtedly was not entitled to 
re-elect. The election is no part of the trial at all; it is a pre
liminary required to give the County Court Judge jurisdiction.
The accused is brought before the County Judge, and elects to 
lie tried by him ; that is taken down and made of record. After
wards the trial takes place, which in this case turns out to be 
a mis-trial. This Court sends it back to the Court where it came 
from, that is, back to the Court which the prisoner elected to be 
tried by. It cannot reasonably lie contended that the form of 
election should be gone through again.

The second question was answered in the affirmative, and on 
the point on which the trial Judge refused to reserve a ease, the 
Court was of opinion that there was sufficient evidence, if be
lieved, to convict.

Conviction sustained.

MACPHERSON v. CITY OF VANCOUVER.
Rritish Columbia Court of Appeal. Macdonald. CJ.A., Irving and 

Gallihcr, JJ.A. April 2, 1912.

1. Highways ($ IV A 6—156)—Opening in sidewalk—Defective cover
ing—Liability ok municipal corporation.

It is actionable negligence for a municipal corporation, in rebuilding 
a sidewalk, to cover an opening therein with an old, defective grating, 
through which a person fell and was injured.

[Cooksley v. New Westminster, 14 B.C.R. 330, referred to.]

B.C.

U.A.
1912

April 2.
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3. Highways ($ IV B 3—170)—Liability ok abutting owner for injury
BY DEFECT IN SIDEWALKS—VANCOUVER INCORPORATION ACT (19UU ).
B.C.

An adjoining property owner is exempt, under sub-sec. 149-154 of 
Vancouver Incorporation Act (1900), eh. 54, from liability over on . 
judgment against a municipal corporation for personal injuries sus 
tained by a defect in a sidewalk due to the negligence of the agents 
or servants thereof.

[tSowbra v. Township of Moore, 19 Ont. A.K. 144 at p. 150, specially 
referred to.]

4. Highways ($ IV B 3—176)—Abutting owner—Defect in sidewalk
Vancouver Incorporation Act, 1900—Relief over.

A property owner does not “leave” or “maintain” un excavation 
under un adjoining sidewalk, within the meaning of sub-sec. 149-154 of 
Vancouver Incorporation Act (1900), eh 54, so us to render him liable 
over on a judgment against a municipal corporation for injuries sus
tained by falling through un old, defective grating, placed in the side
walk by the servants or agents of the city over un opening therein, 
notwithstanding such excavation was for the use and convenience of 
the adjoining owner.

Appeal by defendant corporation from the judgment iu 
favour of plaintiff for damages for personal injuries by falling 
through a sidewalk grating and by the third party, the owner 
of the adjoining property, brought in by the defendant corpora
tion on a claim for indemnity and relief over.

The corporation’s appeal was dismissed and the third party's 
appeal was allowed.

IV. A. Macdonald, K.C.. for appellant.
Messrs. K. I\ Davis, K.C., and J. A. Russell, for respondents.

Macdonald, C.J.A. :—I would dismiss the appeal. The grat
ing in question was placed iu the new sidewalk by the appellant 
corporation itself without any interference on the part of Mrs. 
Stirling. Whether she would or would not have been liable had 
the accident occurred while the grating was in the old sidewalk, 
which had been torn up by the corporation, is a matter which I 
need not consider. The appellant corporation is not entitled to re
course against Mrs. Stirling for damages resulting from its own 
act. I would, therefore, dismiss the appeal.

Irving, J.A. :—An accident occurred in June, 1909, the de
fendant sustaining injury by falling through n wooden grating, 
which the city officials had in 1907 placed in the cement sidewalk 
opposite a shop or store owned by Mrs. Stirling in Granville

2. Highways ($ IV D 1—231)— Notice of defects in sidewalks—Con
tractor ENGAGED BY MUNICIPALITY BY THE YEAR TO BUILD ALL 
SIDEWALKS.

Lack of notice of the existence of a defect in a sidewalk will not 
avail a municipal corporation us a defence to an action for injuries 
thereby sustained, where the defect was caused by a contractor em
ployed by the year by the city to build, under the direction of the city 
oflicials, all sidewalks required.

[Hive v. Whitby, 25 Ont. A.R. 191, and McGregor v. Uarwich (1899). 
29 Cun. 8 C.R. 443, referred to.]
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Street, one of the chief streets of Vancouver, near the centre B.C. 
of the town. j7~^

Judgment, which proceeded on the ground that the city was jyj.,' 
guilty of misfeasance, went against the city in favour of the plain- —-
tiff, but the city was given a remedy over against Mrs. Stirling. Macpiikhson 

From that judgment the city " and Mrs. Stirling also city of 
appealed. Vancouver.

The appeal of the city was limited to the seventh ground, ,rTi^77>A. 
viz.:—

There was no evidence adduced at the trial of any notice or knowledge 
on the port of the defendant corporation of the non repair of the 
sidewalk in question.
There was in ray opinion abundant evidence to support this, 

viz., that the city officials had taken the grating in question and 
placed it in the cement sidewalk, and that its construction as 
part of the sidewalk was as flimsy as it well could be; and that 
the nails used to support it, or the cleats upon which it rested, 
were rusted.

The argument of the city was based on the want of notice:
Rice v. Whitby (1808). 25 A.R. 101; McGregor v. Harwich 
(1890), 29 Can. S.C.R. 443, being cited. In those cases the work 
complained of was done by somebody for whose acts the corpor
ation was not responsible. The transplanting of this well-worn 
grating from its original board sidewalk to the new granolithic 
bed was the handiwork of the city officials. Here there was neg
ligent work in the construction of the thing, and it is not neces
sary to fall back on Cookslcy v. Sew Westminster, 14 B.C.R. 330.

The appeal of Mrs. Stirling is not so easily disposed of, and 
I confess that I have felt grave doubts as to the correctness of 
my conclusion with regard to it.

The sections governing the right of remedy over are sub-secs.
149-154 of the Vancouver Incorporation Act (1900), eh. 54*. The

*Th<* Vancouver Incorporation Act (1900), B.C., ch. 54, sees. 149- 
154. provides as follows:—

$ 149. In case an action is brought against tliv corporation to recover 
damages sustained by reason of any obstruction, excavation or opening 
in or near to a public highway, street or bridge, placed, made, left or 
maintained by any person or body corporate, other than a servant or 
agent of the corporation, or to recover damages sustained by reason of 
any neglect or wrongful act or omission of or failure to comply with 
the provisions of any by-law of the city, by any person, persons or 
body corporate, other than a servant or agent of the corporation, the 
corporation shall have a remedy over against such person, persons or 
body corporate, and may enforce payment accordingly of the damages 
and costa, if any, which the plaintiff in the action may recover against 
the corporation.

$ 150. The corporation shall be entitled to such remedy over in the 
same action, if the other person, persons or body corporate is made 
a party to the action, ami if it is established in the action ns against 
such other person, persons or body corporate, that tho damages were 
sustained by reason of an obstruction, excavation or opening in or 
near to a public highway, street or bridge, placed, made, left or main
tained by such person, persons or body corporate, or by reason of any 
negligent or wrongful act or omission of any person, persons or body

415
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B.C. provisions of a very similar statute were discussed in Sombra v.
q A Township of Moore (1891), 19 A.R. 144, at p. 150.
];,j2 Mrs. Stirling bought the ]>ropertv in question in November,
-— 1902, from one Davidson. The opening in the wooden sidewalk

Macpherson was maJe by Davidson, without permission.
City of The cement walk was built by contractors who had a con- 

Vancovvkr. tract with the city to build all work required during the year 
T x under the supervision of the city officials. It was built in Novem

ber. 1907.
The third party relies on the exception in the statute and 

claims this excavation was “made” “by a servant or agent of the 
corporation.” The city contends that the third party’s liability 
turns on the fact that Mrs. Stirling left and maintained the 
excavation. She undoubtedly did “leave” and “maintain” the

corporate, other than the servants of the corporation ; ami the cor
poration may in such action have the other person, persons or body 
corporate added as a party defendant or third party for the purpo- s 
hereof (if not already a defendant in the action jointly with the cor 
poration) ; and the other person, persons or body corporate may defend 
such action as well against the plaintiff's claim ns against the claim 
of the corporation to a remedy over, and the Court or Judge, upon 
the trial of the action, may order costs to lie paid by or to any of 
the parties thereto, or in respect of any claim set up therein as in 
other cases.

8 151. If such other person, persons or laidv corporate lie not a 
party defendant to such action, or be not added ns a party defendant 
or third party, or if the corporation has paid the claim for such dam
ages before any action is brought to recover the same, or before any 
recovery of damages or costs against the corporation therein, the cm- 
poration shall have a remedy over bv action against such other person, 
persons or body corporate for such damages and costs as have been 
sustained by reason of any obstruction, excavation or opening place-1, 
made, left or maintained by such other person, persons or body cor- 
porate.

$ 152. Such other person, pesons or body corporate shall lie deemed 
to admit the validity of the judgment, if any, obtained against tIn
corporation in cases only where a notice has lieen served upon such 
other person, persons or body corporate pursuant to the provisions of 
the rules of Court made under the Supreme Court Act, or where st.-li 
other person, persons or body corporate has admitted or is estopped 
from denying the validity of such judgment.

8 153. Where no such notice has lieen served, and there has lieen no 
such admission or estoppel, and the other person, persons or body 
corporate has not lieen made a party defendant or third party to 11n
action against the corporation, or where such damages have been pai l 
without action, or without recovery of judgment against the ciirpe 
lion, the liability of the corporation for such damages, and the fact 
that the damages were sustained by reason of an obstruction, excava 
tion or opening placed, made, left or maintained by the other js rson. 
persons or body corporate, must lie established in the action against 
•ich other person, persons or body corporate to entitle the corporation 

to recover in such action.
? 154. Where n solicitor or counsel is employed by the Council, wlm-e 

rem - aeration is wholly or partly by salary, annual or otherwise, the 
eorpi, a* ion shall, notwithstanding, have the right to recover and col
lect In t'ul costs in all actions nnd proceedings in the same manner 
as if the solicitor or counsel was not receiving a salary, when the c-.-ts 
are, by the terms of his employment, payable to the solicitor or com - 1 
as part of his remuneration in addition to his salary.
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excavation. It was there for her convenience, but was she bound 
to examine it; and if the city did not strengthen it according to 
her views, was she at liberty to do the work? In the Manitoba 
vase to which we have been referred, there was an active leaving 
and maintenance. Here, her leaving and maintaining was pas
sive. It would be more correct to say that she permitted the 
work to remain rather than that she maintained the excavation. 
On the whole I am disposed to allow the appeal in her case.

Galliiier, J.A. :—The only ground urged before us by the 
city as against the judgment in favour of the plaintiff was want 
of notice of non-repair. In the light of the evidence this cannot 
prevail, and the appeal must be dismissed with costs.

The third party Stirling is appealing against the judgment 
over against him in favour of the city. The city in 1907 when 
they took up the old wooden sidewalk and replaced it by cement, 
left the area or space as it was, and instead of covering the space 
with a new and substantial grating, took up the old wooden grat
ing which had been in use for five years, and utilized it This 
work was done under the supervision of the city, and Mrs. Stir
ling had nothing whatever to do with it, nor had she any control 
over it. I think the placing of this old grating in the new side
walk by the city is faulty construction and misfeasance.

I cannot see under what principle the city can claim over 
against Mrs. Stirling.

The evidence discloses a state of facts which lake it out of 
the application of the Statute of Incorporation (sec. 149 of 1900. 
Vancouver Incorporation Act).

The cases cited by Mr. Macdonald for the city, all of which 
I have carefully read, are on the facts clearly distinguishable.

The appeal of the third party should be allowed with costs.
Defendant's appeal dismissed ; third party's appeal allowed.

DAVIE v. CITY OF VICTORIA.

Jtritish Columbia Supreme Court. Motion before Clement, J.
March 11, 1912.

1. Eminent domain ($ ID 3—00)— Municipality expropriating land for
WATER WORKS—ENFORCING AWARD.

Whore it is not alleged that the financial limit of a municipality may 
l-v overrun, a landowner is entitled to judgment, on motion, for the 
amount of an award rendered by arbitrators under eh. 20 of British 
Columbia Statutes of 1873 anil eh. fit of the British Columbia Statutes 
of 1892. where the parties could not agree as to compensation for land 
taken possession of by a municipal corporation for water works pur
poses, notwithstanding the city, which did not pay the award within the 
time limited by the statute, proposed to abandon the arbitration and 
take a smaller amount of land, ns, where land has been once expro
priated and possession taken by a municipal corporation it cannot 
withdraw therefrom.

\llea. v. Commissioners of II. If. Woods, etc. (18501. 19 L.J.Q.B. 
497, distinguished.]

B. C.

C. A. 
1912

Macphebson

City of 
Vancouvi b.

Irving, J.A.

B.C.

S. C. 
1912

Mar. 11.
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S.C.
1912

VICTORIA.

Stiitvliivnt

2. Arbitration ($ IV—44) -Enforcing award—Statutory relief run 
FAILURE TO CARRY OUT AWARD—REMEDIES OK LAND OWNER.

The provisions of clnu*e (u), see. fi, of Victoria Waterworks Act, 
1873. 311 V'iet. (B.C.) ch. 20. 55 Viet. eh. 04, see. 3, that upon default 
in payment of the amount awarded for land expropriated for water 
works purposes the proprietor may resume possession thereof, in whivh 
case all his rights shall revive, is intended only as an additional saf> 
guard to secure payment of such award, and is not the exclusive remedy 
available to him, and he may obtain judgment on the award.

[As to damages upon expropriation see Annotation 1 D.L.R. 50S.|

Motion by plaintiff for judgment. Plaintiff was the owner 
of lot 34. Maintint district, bordering on Sooke Lake. The de
fendant corporation, under the powers conferred upon them by 
chapter 20 of the statutes of 1873 took possession of this land in 
connection with the construction of a waterworks system for tin* 
city of Victoria. The parties not being able to agree as to the 
amount of compensation to be given for the land, the matter was 
referred to arbitration, and the sum of $13,500 was awarded 
plaintiff. This decision was rendered in September of last year, 
hut the city has not yet paid the amount, but has intimated that 
it proposes to practically abandon the arbitration and take a 
smaller amount of plaintiff’s land. On this decision being arrived 
at. plaintiff commenced his action, claiming that the city has no 
power to abandon the award ; that they have taken possession of 
the land, and by virtue of the above named statute, it is vested 
in them. No motion has been made to set aside the award or pay 
the amount awarded.

//. A. Maclean, K.C., for plaintiff The plaintiff cannot 'in* 
on the award, as the time for payment has not arrived. The city 
proceeds under chapter 20 of the statutes of 1873, and chapter 61 
of the statutes of 1802. Section 6 gives the water commission, rs 
the right to appropriate land for the purposes set forth in tin* 
Acts, and section 7 provides that the land no taken shall be vested 
in the corporation absolutely. The compensation shall he ascer
tained. if necessary by arbitration, and the city has six months 
in which to make payment of the amount awarded or agreed 
upon. If the city does not make such payment the land owner 
has the right to re-enter and resume possession. He is not com

pelled to resume possession ; such right is only an additional 
remedy. Every act has been done to vest the property in the 
corporation and the vesting in the corporation is not subject t.i 
the ascertainment and payment of eompensation. The city's 
powers are equivalent to those of the Esquimau Waterworks 
Company, and this point was decided by the Privy Council in 
The KsquimnU Waterworks Company v. City of Victoria Cor- 
poration, f 1007] A.C. 499. See also Tawney v. Lynn ami Ely 
Uaihray Company ( 1847), 16 L.J.Cli. 282 : The King v. The 
Hunger ford Market Company (1832), 4 B. & Ad. 327: Simpson 
v. The South Staffordshire Waterworks Company (1865), 34 !..•!. 
Ch. 380. The city cannot withdraw from the transaction.
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Messrs. F. A. McDiarmid and J. Y. Cope man, for the defend
ants:—We do not require the land, therefore we have no power 
to take it.

[Clement, J.:—This case cannot be decided without having 
evidence if that point is raised.]

McDiarmid:—It is in the discretion of the city as to how 
much laud it will require. The question turns on the interpreta
tion of sections 6 and 7 of the Act. Sub-section (m) of section 7, 
which provides that the award of the arbitrators shall be binding 
on all parties concerned, must be subject to the divesting clause 
which operates as a re-conveyance by statute. He relied on Keg. 
v. Commissioners of Woods, itc. (1850), 19 L.J.Q.B. 497. Under 
the divesting clause the owner of the land has his remedy in 
addition to which he is entitled to any damage which he may 
suffer. The city has a right to refuse to make use of the land. 
There is nothing analagous under the statutes which give us 
power to act, to a notice to treat under the English statute. 
Where a general intention is expressed and also particular inten
tion which is incompatible with the general intention, the par
ticular intention is considered an exception to the general one: 
see Churchill v. Crease (1828), 5 Bing. 177 ; Pilkington v. Cooke 
(1847), 16 M. & W. 615; Taylor v. Corporation of Oldham 
(1876), 4 Ch.D. 395.

EC.
1012

Victoria.

Argument

Clement, J. :—On this record, in my opinion, the plaintiff 
is entitled to the declaratory judgment for which he asks in his 
statement of claim.

The ease mainly relied on by Mr. McDiarmid (Keg. v. Com
missioners of 11. M. Woods, etc. (1850), 19 L.J.Q.B. 497) waa 
decided upon grounds of public policy which do not exist in 
the ease of a municipal corporation. And. moreover, there is 
no allegation here that the financial limit, if any, may be over
run. Apart from that case, the line of authority in reference 
to private corporations is clearly in the plaintiff's favour.

The only doubt arises from the provision in clause (w) of 
sat ion 6 of the Corporation of Victoria Waterworks Act, 1873, 
36 Viet. (B.C.) ch. 20 (as enacted by 55 Viet. eh. 64, see. 3) 
that the sum awarded is to be paid within six months from the 
date of the award, etc., and that “in default of such payment 
the proprietor may resume possession of his property, and all 
his rights shall thereupon revive.” On consideration I construe 
this as an additional safeguard in the landowner’s favour, and 
not as his only remedy. If the latter were intended one would 
naturally look for some provision for payment of the damages, 
and rusts incurred by the landowner through the locking up of 
his land and the time and expense involved in arbitration pro
ceedings There are no such provisions, and to read the clause

19-2 mi..*.
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to the earlier and leading clauses an interpretation different from 
that which, according to all the authorities, they should naturally 
bear, would be to make the Act an easy engine of oppression.

Victoria.

In short. I think that when once lands have been expropriated 
the corporation is not entitled to withdraw, and that this option 
given to the landowner to resume possession in default of pay-

Clement, J. ment within a certain time limit is not to be treated as subversive 
of the whole scheme of the Act as indicated in its leading clauses, 
but simply as a weapon to compel reasonably prompt payment 
by a municipal corporation, which ordinarily cannot be forced 
to speedy action.

The plaintiff is entitled to his costs.
Judgment for plaintiff.

B.C. ALSO v. GREAT NORTHERN RAILWAY CO.

C 1 
1912

British Columbia Court of Appeal, Macdonald, C.J.A., Irving and
Cullilf r, ././. I. April -, 1912.

April 2.
1. Carriers (g III C—387)—Provision in bill of lading for protecting

goods against frost—Onus on connecting carrier.
Where, under a bill of lading which required protection of good* 

from frost, a earner has had possession, for an unreasonably lonu tim- 
during very cold weather, of a consignment of figs, which were i and 
to lie frozen upon arrival at their destination, a prim/} faric <•.!«• •: 
negligence on the part of that carrier is established which easts the 
onus upon it. in order to escape liability of shewing that the con
signment was in a damaged condition when received from the con
necting carrier.

2. Carriers (g III D 4—121)—Unreasonable delay in delivering logos
BY CONNECTING CARRIER—PRESUMPTION AS TO LOSS OR DAMAGE.

Where it appears that the climate at the point of shipment preclude» 
the frosting of a consignment of figs at the time of their delivery to 
an initial carrier, and that a connecting carrier hail possession of them 
for an unreasonably long time in very cold weather without offering 
any acceptable explanation for the delay, a strong presumption ni*** 
that if they were damaged by frost it was while in the latter'» 
possession.

3. Contracts (g IVB—331)—Consignee refusing to accept dei.iviby-
Goods FROZEN THROUGH NEGLIGENCE OF CARRIER.

A consignee is justified in refusing to accept a consignment <>f fie*, 
which, through the negligence of the carrier, were frozen in transit.

4. Evidence (g II 11 1—237)—Damage through negligence of Carrier-
Payment of part—Effect of as to other damage.

The payment by a common carrier of damages for injurie- to i 
portion of a consignment of goods is not an admission of liability in 
respect to other portions thereof. (Per Irving. .T.A.)

[Ilrnncll v. Uavirt, [1893] 1 Q.B. 367, followed.]

Appeal by plaintiff from judgment of Wilson, Co.C.J., dii- 
missing action.

The appeal was allowed.
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E. P. Davis, K.C., for appellant.
A. //. MacNeill, K.C., for respondents.

B. C.

C. A.

Macdonald, CM.A. :—I do not find it necessary to decide the 
legal question wl ich was raised in argument, nor to say whether 
or not Sutherland, who was the proprietor of the Oceanic Transit 
Company, the initial carrier, was the agent of defendants. I 
prefer to rest my judgment entirely upon the fact, which is to 
my mind clearly established, that on arrival of the figs at Fernie, 
they were then in a frozen condition. It was not a ease of hav
ing been frosted, but the frost was actually in them at that time. 
They were received by the defendants, the (Treat Northern Rail
way Company, at St. Paul, on December 24. 1909, and were 
kept in transit to Fernie from that date until January 19. 1910. 
The defendants gave no explanation of what seems to me an 
unnecessarily long delay. In January the weather was very 
cold at Fernie. These figs were in the possession of the defend
ants for almost a month. The defendants offer no evidence at all 
as to the care taken to protect them against frast In these cir
cumstances I have no difficulty in drawing the inference of fact 
that the figs were frozen while in the possession of the defend
ants. I say the defendants, because no distinction was made in 
argument lietween these two companies which are operated, as
I understand it. as one concern.

I would dismiss the appeal, and as it was conceded that if the 
defendants were liable at all they were liable for the full amount 
claimed, judgment should be entered below for that amount, with 
costs there and here.

1012

North krn 
Railway 

Co.
Mnrrtonald,

C.J.A.

Irving, J.A.:—The bill of lading had across its face “Goods 
to be protected against frost.” One of the conditions provided 
that any damage to goods for which the carrier ht liable must 
be claimed against the company in whose actual custody the same 
may be at the time of the accident. The acceptance of throe 
goods by the defendants at St. Paul was in effect a contract by 
the defendants to carry' the goods on the terms stated in the 
original bill of lading.

It seems to me that the plaintiffs established a primâ facie 
case against the defendants when they proved that the goods 
wen* frozen when delivered at Fernie on January 19. and that 
the defendants had the custody of them from December 21 to 
January 19.

It became the duty' of the defendants to shew that the goods 
were damaged when they’ took them over.

I he letter of January 28, 1911, in my opinion ought to be 
regarded as written without prejudice: see Piric v. 1 Vyld. 11
O R. 422.
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H en ncll v. Davies, [1893] 1 Q.B. 367, is against the plaintiffs’ 
contention that the defendants by paying for the chestnuts 
admitted their liability in respect of the tigs.

I would allow the appeal.

Gallihek, J.A. :—I think this appeal should be allowed.
I am not sure that Mr. Davis’ contention that the payment 

of the $160 for the chestnuts under the circumstances of this ease 
is an admission of the cause of action as to the balance of tin- 
claim, is not well founded, but as I think the appeal should be 
allowed on another ground I refrain from deciding that point.

The goods in question, which were shipped from Naples, 
Italy, were receipted for in good condition.

As the only damage to the goods complained of is by frost, 
the evidence as to the climate of Italy precludes the possibility 
of their being damaged in that way at the time of shipment.

The defendant company, the terminal carriers, received these 
goods at St. Paul, Minn., and receipted for same in apparent 
good order, with this limitation, if I may so term it, “Contents 
and condition of contents of packages unknown.”

Under such circumstances the weight of authority in the 
United States Courts seems to be that when it is shewn that the 
goods are received by the first carrier as in good order, it will he 
presumed in the absence of proof to the contrary that they were 
in like good order when received by the (here defendant) com
pany, and unless this be repelled by evidence (the onus of which 
is on the company) they will be held liable. This seems to me, if 
I may say so, sound common sense.

Moreover, there is this further feature to be considered in 
the case at bar. These goods were on the road between St. Paul, 
Minn., and Fernie, B. C., between the 21st day of December, 1909, 
and the 19th day of January, 1910, an unreasonable length of 
time, at a time when during the month of January the evidence 
is that the weather was very cold.

The presumption is very strong that if these goods were dam
aged by frost it was during that in ter v 1.

I am quite satisfied (as the learned trial Judge appears to 
have been) that the figs were frozen, and the plaintiff was justi
fied in refusing them.

At the trial the only evidence put in by the defendants was 
as to whether the tigs were frozen or not.

The Ida, 32 L.T.N.S. 541, is distinguishable. There it was 
held that there was no proof of the condition of the cargo when 
received at the point of shipment, and the defendants sun-ess- 
fully met in their evidence every contention of the plaint ill's as 
to damage to the cargo while in transit.

Appeal allow •!.
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PERIARD v. BERGERON. B.C.
British Columbia Court of Appeal, Macdonald, C.J.A., Irving and ~—‘

Calliher, JJ.A. April 2, 1912. C. A.
1912

1. Coif tracts (8 VA—379)—Repudiation of contract to purchase _____
STOCK OF GOODS AT ADVANCE OVER INVOICE PRICE. April 2
The inability of the pluintitr to produce invoices in many instances 

pursuant to a written contract wherein the d fendante were to pm 
chase a stock of merchandise at an advance over the invoice prices, 
justifies the latter’s repudiation of the contract, and relieves them 
from liability to the plaintiff for a breach thereof. (Per Irving. J.A.)

Appeal by plaintiff from judgment of Morrison, J., for dam
ages for breach of an agreement.

The appeal was dismissed, Macdonald, C.J.A., dissenting.
W. li. A. Ritchie, K.C., for appellant.
J. A. Russell, for respondent.

Macdonald, C.J.A. (dissenting) :—This action arose out of 
the sale of a stock of gents' furnishing goods under a written 
agreement whereby the defendants agreed to pay $1.10 on the 
dollar invoice price, which was afterwards increased by three 
cents. When the parties came to take an inventory of the stock, 
disputes arose with respect to the price of certain articles, and in 
many eases the plaintiff was unable to produce invoices. 1 do 
not find it necessary to decide whether or not the defendants 
were at liberty to withdraw from the contract if and when 
invoices were not forthcoming. They did not withdraw, but 
attempted to adjust their differences at the time.

I think the evidence is convincing that these differences were 
adjusted before the prices were put in the inventory, and that 
when the stock-taking was completed, no complaint or declaration 
was made by the defendants that they would re-open the matter 
fur further proof of invoice prices. As this is an appeal on the 
facts, and as the learned trial Judge has accepted the evidence 
of Mr. French, who was agent for, and whose firm was backing 
the defendants financially in this matter, it becomes necessary to 
examine how far Mr. French’s evidence is in conflict, if at all, 
with the evidence given on behalf of the plaintiff. I may say 
at the outset that the evidence of Miss Periard and A. J. l'eriard, 
and the other witnesses called on plaintiff’s behalf, impresses me 
favourably. They gave a fair and lucid statement of the manner 
in which the stock was taken and the inventory made up and 
completed.

On the other hand, I am not impressed with the evidence of 
conduct of either of the defendants. The defendant Bergeron 
was employed as a salesman in the business for a month. This 
was in accordance with the agreement and prior to the taking of 
the stock In this way he became familiar with the cost marks 
on the goods, but he was discharged from his position because he 
was surreptitiously disposing of goods for less than the price*
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B.C. at which lie was instructed to sell, and at less than the defend 
ants had agreed to pay when they should take over the stock. 

jyi2 He endeavoured dishonestly to reduce the stock lor his own and 
partners’ benefit and to plaintiff’s detriment. But us 1 have 

1'kkiabd sujd, the learned trial Judge accepts us truthful the evidence of 
Beboeboii. French, and if 1 were able to find that his evidence was 

-— substantially repugnant to the conclusion to which 1 have come, 
McÎa!,J' 1 should hesitate about it; but 1 do not find that his evidence 

is to any material extent opposed to that given on behalf of the 
plaintiff.

As disputes arose as to price's, they were settled between the 
parties at the time, and before the disputed articles were entered 
in the inventory, and on several occasions Mr. French was sent 
for to decide disputes, lie says that he thinks his prices were 
not accepted by the plaintiff, but when pressed, admits that he 
may be mistaken about this and could not contradict the evidence 
to the contrary. The evidence to the contrary is that his prices 
were accepted, the matter was settled and the articles entered in 
the inventory. It is undisputed that the parties went on with 
the stock-taking, which lasted a day and a half, and ended at 
about noon on Friday, and that when the inventory was complete 
there was no objection and no declaration made to the plaintiff 
or to anyone on her behalf, that the priées were not to lie con
sidered as settled. Mr. French’s evidence upon this point does 
not contradict that of the plaintiff, and does not help the defend
ants, and the evidence of Erisman strongly supports this con
clusion. I think, therefore, that the production of the invoices 
was waived. It was not until the Monday after the conclusion 
of the stock-taking that defendants through Mr. French stated 
that they would not go on with the transaction, but I do not 
think that the repudiation was even then distinctly based upon 
the non-production of the invoices. I infer that the total value 
of the stock was considerably in excess of what defendants and 
Mr. French anticipated. Mr. French was agent for two Montreal 
firms who were to assist the defendants in financing the pur
chase, and I think that when it was found that the purchase 
price was larger than anticipated, it was then decided that the 
undertaking was beyond the means of defendants, and the non
production of the invoices was seized upon as a ready excuse. 
Defendants must have felt that they had not acted fairly when 
they offered to compensate the plaintiff for loss occasioned by 
the closing of her store at the time of the stock-taking.

There is another matter calling for some comment in this case 
In the statement of defence the plaintiff is charged with having 
made reprt'sen tat ions knowingly false. There is not from In-tun
ning to end of the case the slightest foundation for such a charge, 
it was wholly gratuitous, and one which reflects discredit upon 
those who made it.
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1 would allow the appeal, and remit the case to the Court 
below to assess the plaintiff's damages.

luviNu, J.A. :—I would dismiss this appeal.
The plain meaning of the words “invoice price” in the con

tract was the amount which 1‘eriard had been charged when he 
bought the goods.

The contract contemplated that these invoices should be pro
duced, so that after stock had been taken the total price payable 
could be ascertained. This conclusion, I think, can be reached 
without the assistance of any evidence. We arc entitled to take 
into consideration well-known mercantile practices in reading a 
commercial agreement.

The non-production of these invoices in the circumstances 
supports, in my opinion, the conclusion of the learned trial Judge 
that the plaintiffs were not acting honestly.

B.C.

Ü. A. 
1912

Pebiakd

Bfc.RU EBON.

Oalliher, J.A.:—I am unable to say that the learned trial 
Judge came to a wrong conclusion, and would dismiss the appeal.

Appeal dismissed, Macdonald, C.J.A., dissenting.

ROMANG v. TAMOURNI.
Hntish Columbia Court of Appeal, Macdonald, CJ.A., Irving and n r

Gallihcr, JJ.A. April 2, 1912. '
1. DESCENT AND DISTRIBUTION (§ I E—23)—TENANCY BY THE COURTESY. C ^

Where u wife dies intestate leaving her surviving her husband 
and children, the liusbund is nut entitled to tenancy by the courtesy . .. „
in the wife’s real estate where the circumstances are such tlint sec- -'pm i.
tion 5. sub-section 5, of Briti»h Columbia statutes 189M, eh. 40, can 
Is- applied, although the effect of its application may In* to cut down 
the husband’s interest from a life estate in the whole of his de
ceased wife’s lands as tenant hy the courtesy to a life estate in one 
third thereof.

IRomany v. Tamourni, 17 W.L.R. 1.13, ailirmed on appeal.)
Statutes (8111—131 )—-General and special lawh—Consolidation

A N D Rfc;v I SION—A M EN DM EN T8.

The British Columbia statute lt.S.B.C. 1S97. ch. 22 as to a sur 
viving husband's tenancy by the courtesy in his wife's lands is to 
b<> interpreted as subject to the modifications introduced hy the same 
Act ns that by which the Revised Statutes of British Columbia were 
declared to come into force ami effect expressly subject to the amend
ments accompanying such declaratory Act.

Appeal by the defendants from the judgment of Murphy, J., 
li W.L.R. 133, holding that the defendants who Imd taken n 
conveyance from the surviving husband of the decedent ac
quired only a one-third interest therein for the term of the 
husband’s life.

The appeal was dismissed.
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Tamoubni.

The judgment appealed from was as follows:—
Murphy, J. :—The substantial question to be decided in this 

case is, whether sub-sec. 5 of sec. 5, of eh. 97, R.S.B.C. as enacted 
by ch. 40 of the statutes of 1898, first schedule impliedly repeals 
see. 22 of ch. 97.

It was argued on behalf of the defendants that the two 
sections arc not necessarily so inconsistent and repugnant to 
each other that the earlier must be taken to be repealed by the 
later legislation. To support this, it was urged that sub-sre. 
5 of ch. 40 is intended to deal with the devolution of real estai-' 
in general, and operates upon every interest in land, legal or 
equitable, with the single exception of tenancy by the courtesy. 
Tenancy by the courtesy being created only if certain requisites 
ore present, viz., a valid marriage, birth of a child capable of 
inheriting, sole seisin of a wife during coverture, and the death 
of the wife, it is argued that sec. 22 of ch. 97 applies only to 
estates fulfilling every one of these requirements, while sub-see. 
5 operates upon estates which are lacking in one or more of 
these requisites; and therefore, the two sections are not neces
sarily repugnant. This is ingenious, but I hardly think tlie 
argument can prevail.

In the first place, it is to be observed that sec. 22 deals with 
dower, as well as tenancy by the courtesy, and that all in one 
sentence. One could not urge the same line of reasoning if 
this w?ere a case of dower, where there was no issue, instead of 
tenancy, for, by sub-sec. 5, the widow would, under such cir
cumstances, take ont-half of her husbynd’i real estate absol
utely, whilst under sec. 22 she would be entitled to dower or a 
life interest in one-third thereof. These provisions are, 1 think, 
obviously so repugnant as to be irreconcilable. As dower at
taches to any real estate to which a deceased husband has any 
legal or equitable right, unless held by him in joint tenancy, 
it would be necessary to divide sec. 22 into two provisions, f 
the defendants’ argument is to prevail, and I know of no auth
ority for so doing, particularly when regard is paid to its gram
matical construction. Rather, I think, such repugnancy is ,i 
clear indication of the intention of the legislature to repeal 
the earlier section by the later.

Again, the facts of this case fall directly within the four 
corners of sub-sec. 5. The mother died seised of an estât- iu 
fee simple, intestate, leaving a husband and u lawful descendant. 
Sub-section 5 expressly states that, in such circumstances, the 
husband shall be entitled to one-third of such real estât- for 
life. If effect is given to sec. 22, the husband takes the whole 
of the estate for life. That is, I think, a clear repugnan- v I 
hold that the defendants have, by the deed from the husband, 
acquired his interest, viz., one-third of the property for the
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term of the husband’s life, subject to a lien on the whole pro
perty for $115.80, and interest at the legal rate, for taxes paid 
on her behalf thereon.

1 am asked to order a partition or sale; but, as the question 
was not argued at the trial, 1 desire to hear counsel further, 
unless they can agree on this point.

There should be an inquiry before the registrar as to mesne 
profits.

J.A. Russell, for appellants.
IV. A. Macdonald, K.C., for respondent.

B.C.
0. A.
1012

Tamovrxi.

Macdonald, C.J.A.:—I would dismiss this appeal. Ch. 97, 
sec. 22, R.S.B.C. 1897,* preserved to a husband his tenancy by 
the courtesy of England. By eh. 40 of the Acts of 1898, being 
an Act to give effect to the said Revised Statutes of B.C. 1897, 
the said Revised Statutes were given the force of law subject to 
the amendments set forth in the find schedule to the said eh. 40. 
See. 5 of the latter Act must be read in connection with sec. 1, 
and thus read 1 think there is no doubt that the amendment made 
to said ch. 97 by the said schedule, and rending as follows :—

5—(5) If the intestate should leave a widow or husband him or her 
surviving such widow or husband as the case may be shall bo entitled 
in case the intestate has left no lawful descendant to one half of such 
real estate absolutely and in case the intestate has left lawful descend
ants him or her surviving then to one-third of such real e: tato for

is applicable to the facts of this ease, and that the husband is 
therefore entitled to a life estate in one-third only of the land 
in question.

I would dismiss the appeal.

Irving, J.A. :—Prior to the passage of the Act of 1898, the 
father, Joseph, would, as tenant by courtesy, have been entitled 
to the whole of his wife’s real estate for life. The 5th sub-section 
passed by that Act under the circumstances of this ease has cut 
his interest down to one-third for life.

I can see many reasons for saying that the tenancy by court
esy has not been abolished, but this ease I think ean be deter
mined upon the statute of 1898, and the facts of this particular 
ease.

I would dismiss the appeal.

Galliiier, J.A. ;—I agree entirely in the judgment of the 
learned trial Judge, and would dismiss the appeal.

Appeal dismissed.

•H.S.B.C. 1897, ch. 07, Bee. 22 is ns follows :—
Nothing in this Act 'contained shall lie held tu impair or a fleet the 

rij-l.t of a widow of an intestate to her dower out of her deceased hus- 
'",n'l4 lands, nor the right of a husband to his courtesy out of his de
ceased wife’s lands.”
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LANGAN v. NEWBERRY.
British Columbia Court of Appeal, Macdonald, CJ.A., Irving and 

Oalliher, JJ.A. April 2, 1912.

1. Specific verformance (5 IE—30)—Sale of land—Failure to pay
purchase monet—Refusal to answer requisition on title. 

Specific | ter forma nee muy lie granted of a contract for the sale of 
land af the suit of a purchaser who failed to pay the purchase prie.- 
when due, though time was made of the essence of the contract in 
that regard, where it appeared that the vendor who, to the knowledge 
of the purchaser, was merely a holder of an agreement for the pui 
chase of the land from the owner, refused a request for inspection of 
such agreement and ignored a subsequent demand for a solicitor's ah 
straet of title, both the request and demand living made by the pur 
chaser before the first instalment of the purchase price was due.

2. Contracts (§ If D2—174)- Vendor hei.i.inu land—Title under an
AGREEMENT—PVRVIIANER'h RIGHT TO INKPECT AGREEMENT.

A person contracting to buy land from one lie knows to lie merely a 
holder of an agreement for its purchase, is entitled to an Inspection of 
such an agreement before he pays any part of the purchase price and 
the vendor has no |s>wer to cancel the agreement upon a failure of 
the purchaser to pay the first instalment of the purchase price when 
due where he has refused the other's request for such inspection and 
ignored the further demand, on the latter’* part, for a solicitor's 
abstract of title both made before any part of the purchase price was 
due, even though time was made of the essence of the contract as far 
ns the payment of the purchase price was concerned.

[datable V. (lummrrson, 1* <ir. 193, and Cameron V. Carter. 9 Ont. I!. 
42(1. specially referred to. See also Knight V. Cushing, 1 D.L.R. 331, 
and annotation, 1 D.L.R. 354.]

Appeal by the plaintifT from the judgment of Clement, J„ 
18 W.L.R. 458.

The appeal was allowed.
E. V. Bod well, K.C., for appellant.
J. S. Mac Kay, for respondent.

Macdonald, C.J.A.:—The two agreements in question in this 
action, dated November 18, 1910, are for the sale by the defend
ant to one Ryan, the plaintiff's assignor, of two pa reels of land. 
They are practically in identical terms, the one with respect t<> 
one parcel, and the other to the other. One parcel may he con
veniently designated the Wakefield lot, and the other the Kendall 
lot The defendant, prior to said November 18, agreed with 
Kendall to purchase his lot on deferred payments. Tie had paid 
a deposit of $50, and received a receipt therefor. Defendant and 
one Clark had Ixnight the Wakefield lot on similar ten- s, but had 
a formal agreement of purchase, which was registered, at all 
events before the commencement of this action. It also appears 
that defendant had an assignment of Clark’s interest which was 
not registered. These agreements were not shewn to Ryan, with 
the exception of the receipt for the $50. On November 19 de
fendant procured a formal agreement from Kendall which was 
not shewn to Ryan.

By the agreements of November 18, the purchaser was to
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pay, and did pay, a deposit on each transaction of $500, the 
balance of the defendant’s “equity,” as it has been called, 
amounting to almost $8,000 on the two transactions, was to be 
paid to the defendant on January 1, and the balance of the 
purchase price was to he paid to defendant’s vendors, Wake
field and Kendall, being the instalments falling due upon their 
agreements with the defendant. Time was declared to he of the 
essence of the agreements. Marly in December, plaintiffs re
quested defendant to shew them the agreements under which 
he held the property, and I think the inference from the evidence 
is irresistible that they were refused such inspection. Mailing 
to get such inspection, tin* plaintiffs on December 27 formally 
notified the defendant that they intended to proceed with the 
purchase, and demanded a solicitor’s abstract of title. This 
demand was ignored, and tin* plaintiffs did not make the January 
payments. When they took the matter up with the defendant 
within two or three days afterwards, the defendant in effect 
declared the agreements cancelled for non-payment on January 1. 
It was contended before us that the agreements of November IS 
were merely options, and that failure to pay on the day agreed 
upon, and defendants’ election to cancel, put an end to the 
plaintiffs’ right to insist upon having the lots. I do not read 
the agreements as mere options. The documents themselves pur
port to he agreements for sale, and while not signed by the pur
chaser yet were treated by all parties as agreements for sale.
1 think the conduct of the parties shews that there was an accept
ance either by words or conduct on the part of the purchaser 
at the time the agreements were made, or at all events long before 
the notice of December 27. However that may be, the notice of 
December 27 was clearly an acceptance. I do not, stop here to 
inquire whether it would make any difference to this case if I 
were to treat the agreements as options. The real question I have 
to decide is whether or not the vendor was under obligation to 
furnish an abstract on demand of the purchaser, and if he was, 
whether his failure to do so disentitled him to call for payment 
“f the purchase money until he had complied with the demand. 
We were not referred to any authority, but on the argument I 
was strongly of opinion that the plaintiffs’ contention was right, 
and that an abstract should have been furnished, and this has 
1'cen strengthened bv reference to Tow nr ml v. Graham (1899), 

It f’.R. 539, where my brother Martin, then sitting in the Su
preme Court, decided a somewhat similar question. He referred 
to some Ontario cases, notably Camrrnn v. ('arfrr, 9 O.R. 42f>, in 
which the learned Chancellor of Ontario, after agreeing with the 
rule laid down by Esten. V.-C., in Gamble v. G u mm mon (1802), 
9 Or. 103. said :—

I think the rule has often t»een recognized in this Court, ami when 
the price is payable in instalments the purchaser has a right to have

B. C.
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Newberry.

Macdonald,
C. J.A.
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u reference us to title and to have the title manifested before he makes
u single payment.
The learned Judge appealed from was of opinion that in cases 

like the present the English practice of delivering a solicitor’s 
abstract ought not to be imported iuto this Province, but it seems 
to me that that practice was imported into this Province with 
the common law, and was always in force here. True, it may 
be more honoured in the breach than in the observance owing to 
the loose manner in which the sale of real estate is conducted, 
particularly by real estate agents, who in general appear to In* 
absolutely ignorant of the law governing the transactions in 
which they engage. There never was any doubt about the right 
of the purchaser to an abstract under contracts like the present, 
where no restrictions were imposed upon the sellers’ liability to 
shew and make title, and where the purchase money was to be 
paid at the time of completion. But here, the purchase money 
in question was to be paid before the time arrived for convey 
ance, and the question is, in the absence of waiver, had the pur
chaser a right to call upon the vendor to shew his title before 
paying the instalments due on January 1? It seems to me that 
the rule laid down in Cameron v. Carter, 9 O.R. 426, is a most 
salutary one. What might be the result if a purchaser from a 
person who had only an agreement of purchase from another, 
were not entitled to call upon such person to shew that he could 
sell what he purports to sell ? If such a person were unscrupulous 
or unfortunate in being unable to meet his own payments, a pur
chaser from him would be paying his instalments not on the 
security of the land, but ou that of a worthless vendor.

It was also suggested in the reasons for judgment below that 
the purchaser having had notice that the defendant’s title con
sisted of agreements from Wakefield and Kendall, and having 
agreed to accept assignments of those agreements, and pay the 
balance of the purchase moneys due thereon, must look to Ken
dall and Wakefield to shew and make title. I do not think such 
a conclusion could be arrived at from the agreements themselves. 
The clause is very inaptly worded, but it plain enough what 
it means. It means that the purchaser is >ay the balance of 
the purchase price, that is, of the price w. n Ryan agreed to 
pay to the defendant, by assuming the payments in the Wake
field and Kendall agreements. I do not think the clause can he 
read as tantamount to an agreement to purchase merely all the 
right, title and interest of the defendant in those two agreements. 
Ryan had not seen those agreements at the time he agreed to 
purchase from the defendant, and they only came into the trans
action in connection with the payment of the balance of the pur
chase money. But even if the learned Judge were right in con
sidering that the plaintiffs should he compelled to look only to 
Wakefield and Kendall to make their title when the time arrived
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for completion, still 1 think the defendant was obliged to shew 
the title from Kendall and Wakefield and Clark to himself, that 
is to say, the two agreements under which he held these lands, 
and the assignment fiom Clark, so that the plaintiffs might 
satisfy themselves whether or not those agreements gave the 
defendant the right to the fee.

The defendant’s attitude as shewn by his evidence was that 
he was obliged to do nothing until the plaintiffs came with their 
money on or before January 1. He said that when they came 
with the money he would hand them over the agreements. That 
position I do not think is tenable. The plaintiffs were entitled 
to a reasonable time to investigate. Even if it could be said as 
the learned Judge thought that the time between December 27 
and January 1 was too short to permit of reasonable notice 
to the defendant to deliver an abstract, yet it cannot be said 
that the demand for inspection of the agreements which was 
made early in December was not made in ample time to permit 
the production of these agreements which the defendant says 
were in his possession all the time.

In my opinion the plaintiffs were not obliged to pay their 
money on January 1, nor until the defendant had complied 
with their demand for a solicitor’s attract of title, shewing 
not only the Wakefield, Kendall and Clark agreements, but also 
the title back to the fee.

In this view of the matter the plaintiffs were not in default, 
and having made proper tenders before the commencement of 
this action, they are entitled to specific performance, and I would 
make an order accordingly, the costs of the action and of this 
appeal to be given to the plaintiffs, and unless the parties can 
agree, there should be a reference to the registrar with regard 
to title.

C. A. 
1912

Xkwbkbby.

Irving, J.A.:—The defendant, holding two contracts for sale 
to him of two lots, agreed with the plaintiff Ryan to sell the said 
lots to him, and he executed two separate receipts (p. 195). As 
they are identical in terms, it is sufficient to set out one of 
them :—

Interim Receipt.
Vancouver, B.C., Nov. 18th, 1910.

Received from W. B. Rvnn the sum of $500.00 (five hundred dollars), 
lieing deposit on account of purchase of 13.74 acres Lot (15) Fifteen, 
Block 15, Subdivision 463, Coquitlam, for the sum of $4.830r.00, on the 
following terms: $500.00 cash, $2,330.00 on Jan. 1st, 1911. Balance 
will assign my agreement Wakefield to myself.

The deferred payments to bear interest at the rate of 7 per cent, 
per annum until paid. Net. No commission.

Time is the essence of this agreement, and unless payments with 
interest are punctually made, at the time or times appointed, this salç 
shall be (at the option of the vendor) absolutely cancelled or rescinded,
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and all money paid on account hereof forfeited to the \emlor as and 
for liquidated and ascertained damages. Cost of conveyance. 
to be paid by the purchaser. This receipt is given by the undersigned 
as agent and subject to the owner’s confirmation.

F. M. Ncwlierry, Owner.

These receipts shew on their face that the purchaser knew 
that the title to the land then being bought was not then in 
the defendant. It was agreed that time was to be of the essence; 
that the cost of the conveyance should be paid by the purchaser. 
Does this mean the conveyance of the land itself, or of the de
fendant's interest ? As the receipt amounted to an assignment 
of the defendant’s interest, this disposes of the learned Judge's 
contention that Newberry was to drop out, and that, without 
more, the obligation to shew title to the fee was intended to rest 
with the defendant's vendors.

It is well to consider what the true position of the defendant 
and Ryan was. According to the law of conveyancing it is the 
vendor’s duty, unless there are express stipulations to the con
trary:—

(1) To shew n good title, i.c., by delivering n proper abstract nn-l 
later verifying the same ;

(2) If the title is accepted to convey free from encumbrances and 
to put the purchaser in possession.

The vendor’s duties are:—
(1) To examine the title deeds, and when a good title is shewn to

(2) Then to tender a deed for execution, and also the whole amount 
due.

Unless definite dates are fixed, these things are to be done 
within reasonable time, but from the moment the agreement is 
made the property belongs to the purchaser.

In th<»se receipts no dates arc fixed for the performing of 
these preliminaries. The expression as to time being of the 
essence can therefore only relate to the dab* of payment.

The purchaser called on the vendor and asked to see the 
documents which he (the purchaser) had obtained from his 
vendor (p. 08). This may be regarded as a waiver of the pro
duction of the abstract. It is open to the parties to waive any 
of their rights. In Itarclau v. Messenger, 43 L.J. Ch. 440. it was 
waived by the conditions; and in Foot v. Mason, 3 R.C.R. 377. it 
was waived orally. The waiver, however, of an abstract d<#es not 
waive the production of the deeds, and I think it was the defend
ant a duty to produce them when requested, but he refused to 
do so.

After some little time. Ryan assigned the agreements to Lan- 
gan. who notified the defendant that he would buy and on De
cember 29 called for abstracts of the defendant’s title.
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Having regard to the fact that the defendant had been pre
viously asked to produce the evidence of his title, and that he 
says he had them in his safe, I think this demand was not made 
unreasonably late, nor the time unreasonably short.

The learned trial Judge regarded this demand as a subter
fuge. 1 do not see that that necessarily follows. It is true the 
purchaser might allege non-compliance with this request was an 
excuse or justification for not paying on January 1, but if 
that was the object, it did not, in my opinion, excuse the vendor 
from satisfying the demand. The vendor could very easily have 
abstracted and produced all the papers he had within half an 
hour, but he did nothing I am not, therefore, railed upon to 
say what, if anything, beyond the agreements with his vendors 
he was bound to abstract and offer to produce. He made default, 
and not only continued in default until after January 1, the 
day fixed for payment, but afterwards intimated he was not 
going to complete. On January 2 (the 1st fell on Sunday), 
possibly it was the 3rd, the plaintiff’s agent him with
a deed, and an agreement for execution (p. 34) but the de
fendant declined to look at them. Mercer swears this took 
place on January 2, Newberry says it might have been in the 
first week in January (p. 70) but says it was not the 1st or 2nd. 
Mrs. Mulholland swears it was after the 3rd or 4th. in fact the 
second week in January, but I think her evidence is absolutely 
unreliable. I would be inclined to accept the 2nd or 3rd as the 
«late of Mercer’s visit.

From what happened at that interview, I am satisfied that 
the defendant was then, and had been at the time when he 
was requested to shew his title, endeavouring to bring about a 
deadlock, with a view to preventing this contract being carried 
out. Tactics like these should not be to prevail. I would
direct specific performance on the ground that there was no 
disclosure of the defendant’s title. This he agreed
to do before the date for payment.

fîAM.iiiKR, J.A.. concurred in allowing the appeal.
Appeal allowed.

a A. 
1912

Xkwbebry.

ROOT v. VANCOUVER POWER CO.
Ilritish ColHtnbia Court of .ippeal, Mai'ilonalil. C.J.A., Inina anil 

Oallihcr, JJ.A. April 2, 1912.
1. Explosion and explosives (9 IIP—10)—Injuries from accidental 

explosions—Absence of negligence.
There enn In* no recovery <m the ground of negligence for injuries 

sustained by an explosion of dynamite into which n pick was -«tuck 
by a mine employee, where the proof fails to ahew any negligence 
«•n the part of the master in permitting the explosive to lie in the 
I'lnce where the injury occurred, nr n* to how it came there, or that 
it* presence could have been «Uncovered by the most careful inspection, 
or. if the explosion was caused by an unexploded charge, by counting 
the explosion* at the time a hla*t was made.
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2. Master and servant (fill E 6—270)—Liability of master—Explosion
OF DYNAMITE—Dl'TY OF INSPECTION—XeOLIUENCE UF FELLOW 
SERVANT.

An employer who bn* provided for the inspection as to the safety of 
a mining tunnel, is not answerable as for negligence to hie workman 
who was injured by sticking his pick into a piece of dynamite, if tin- 
failure to discover its presence was due to the neglect of a fellow 
servant to whom the duty of inspection had been assignedi and n > 
facts were disclosed which would be inconsistent witli the theory that 
the dynamite was left at the place of the accident through the care 
lessness of a fellow-workman. (Per Irving, J.A.)

[Pricttley v. Fouler, 3 M. & W. 1, applied.]

Appeal by the plaintiff from the judgment of Gregory, .1 , 
dismissing plaintiff’s action for damages on the jury's answer 
to questions submitted to them.

The appeal was dismissed.
J. A. Russell, for appellant.
L. O. McRhillips, K.C., for respondents.

Macdonald, C.J.A. :—The plaintiff was injured by an . \ 
plosion of dynamite into which, as I gather from the evidence, 
he stuck his pick while employed as a mucker in the defendants’ 
tunnel. There is no proof of how the dynamite got there, whether 
or not it was a loose piece hidden by muck or silt washed there 
by the water which had been flowing through the tunnel for some 
days, or the charge of an unexploded hole, or an unexploded 
piece in the end of a hole, called in mining parlance a “cut-off.” 
no one can tell. That this dynamite could have been discovered 
by the most careful inspection or by counting the explosions at 
time of blasting, is not shewn. It was impossible to fix respon
sibility for negligence upon the defendants on the evidence n 
this case, and it therefore follows that the judgment below dis- 
missing the action must lie sustained.

In view of the evidence it seems to me a pity that the plain- 
tiff did not elect to take compensation under the Workman's 
Compensation Act, and I venture to express the hope that the 
defendants will yet do wlmt they offered to do in the beginning, 
pay such compensation.

Irving, J.A. :—Juries are not at liberty to find a verdi-1 in 
favour of a plaintiff upon any statement of facts which they 
may think are decisive of the question. They must pass upon 
the state of facts put forward at the trial, and passed upon b\ 
the Judge as being sufficient for them to base a decision upon.

Assuming that no inspection was in fact made, the ground 
the jury went on would have been met by the doctrine of fellow- 
servant. The evidence is uncontradicted that Peterson told the 
night shift boss, Harney, to make an inspection, and inspection! 
were as a rule made.

We have had this “defective system’' before us many times. 
It is the master's duty to take reasonable care of his employees
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by associa ting them with persons of ordinary care* and skill, and 
superintendents competent to discharge their duties. If these 
men, brother workmen or superintendents make a slip and harm 
in consequence is occasioned to one of the men that is not proof 
of n defective system. It is not the fault of the master that 
caused the injury. It was the negligence of the fellow-worker, 
and there is no reason why the injured man" should not proceed 
against his fellow-workmen : Lus v. Dunktrley liras., [PHI] 
AC. f>, but the negligence of the fellow-servant give* him no 
cause of action against the master. Here we get hack to I’ricsthy 
v. Fowler decided in 18)17, Il M. & W. 1.

The ground selected by the jury will not support u linding 
of negligence, and therefore the verdict cannot stand.

The ease of Miller V. Kaufman (1911), 2 (). W.X. 92'), was 
cited to us as an authority for the proposition that we should 
order a new trial as the proper remedy.

We should, in my opinion, discourage new trials as much as 
possible, and I do not think we should assume in this case that 
the jury was stupid that was the trouble in the Mill/r \. Kauf
man, 2 O.W.N. 925, ease.

Mr. Russell refers us to McArthur v. Dominion Carlrith/r Co.,
[ 19051 A.C. 72. There it was shewn that the cartridges were, 
owing to a fault in the working of the automatic machine, turned 
upside down, so that a blow intended to fell on the top of the 
cartridge sometime* fell on the metal end of the cartridge, in 
which the primer or percussion cap was contained. It was not 
an unreasonable inference to draw that the explosion was caused 
in that way, and then it was shewn that, the explosion would or 
might have been comparatively harmless if the outside box which 
“hack fired” had been left as it had been originally constru«*tcd.

This case is quite different. Here we know the cause. It was 
the pick striking the dynamite: but how or when did the dyna
mite get there? The defendants can only lie responsible if they 
wen* negligent in respect of its being there, and on the plaintiff’s 
own ease the negligent system was not proved, nor was anything 
proved inconsistent with the theory that the dynamite might 
li.ive got there owing to the carelessness of a fellow-workman. 
In fact, it was too equivocal to constitute a ease to go to the jury.

(iai.l<iiIKK. J.A.:—I would dismiss the appeal This seems 
to me to have lieen essentially a ease for relief under the Work
men’s Compensation Act.

. I pi» al tlismissul.
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Ihitish Columbia Court of Appeal, Macdonald, .4., Irving, and (iallil 
JJ i i / " ' / L ItlS.

1. Contracts ( g IV F—371 )—Time of the essence—Proviso fob form i 
TUBE ON DEFAULT— INSTALMENT PAYMENTS.

Whore :i person fur spéculative purposes purchased a ranch wlii< h 
was rapidly increasing in value at a price of $7.">,000, paying $2.*mi) 
clown and agreeing to pay the balance in instalments and the contract 
made time of the essence and further provided that if default w.i» 
made in the payment of any instalment it would avoid the contra, i 
and all payments made would be forfeited to the vendor, and ta. 
chaser afterwards bought from the vendor other personalty on ilie 
ranch and expended somewhat less than $3.000 for surveys, etc.. f..r 
irrigation purposes, he is entitled to no relief against forfeiture -f 
the contract at the suit of the vendor upon his failure to pay the tir-t 
instalment of the purchase price when due. though the vendor at 'u- 
request extended the time of payment for more than three weeks and 
for his failure then to pav cancelled the contract and resold il.p 
ranch for *I«m.OOO.

|In rc Dagenham (Thamesi Dock Co., L.R. 8 ('ll. 1022. 43 L.»f. ('ll. 
201, distinguished. |

Appeal by plointifT company from the dismissal of their 
action to annul a contract of sale made by them as vendors oti 
the ground of the purchaser’s default.

The appeal was allowed, Galliiier, J.A., dissenting.
E. I*. Davis, K.C., for appellant.
S. S. Tai/tor, K.(\, for respondent.
Macdonald, C.J.A.:—The plaintiff, appellant, an incorpor 

ated company, sold to defendant for the consideration of 
$75,000, “Sunnyside” ranch. The sum of $2,000 of the pur
chase-money was paid down, and the balance was to be paid in 
instalments, the Orst of which, $5,000 and interest, on the 14th 
June, 1910. Time was declared to be of the essence of the con
tract, and it was also agreed that if default were made in pay
ment of any instalments, the contract should become null ami 
void, and all sums theretofore paid should be forfeited to the 
vendor. The defendant afterwards also purchased cattle and 
other personal effects on the ranch. It appears to haw been 
the defendant's intention to construct irrigation works on the 
land, and when water had been brought on, to subdivide the 
land for sale in parcels. Some preliminary work was done by 
him in the way of surveys, and he applied for water under the 
Water Act, but it does not appear that very much mom was 
expended, 1 think less than $3,000. Shortly before the said first 
instalment of $5.000, and interest matured, the defendant re
quested the plaint iff to draw upon him for the amount thereof at 
five days, which was done, but being unable to find the money 
in time to meet this bill, he requested further delay, which was 
granted until the 7th July. The plaintiff’s secretary in a letter 
notifying the defendant of the last extension, said that his 
directors “trust that the draft will be met at maturity.” The 
defendant did not meet the bill on the 7th July, but wrote on
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the 8th making excuses, and stating that the bill would he met 
on Tuesday (July 12th). On receipt of this letter on the 9th, 
a meeting of the plaintiff’s directors was hurriedly called, and 
defendant was notified that the “directors considered the deal 
off, other parties negotiating,” and a re-sale was made to the 
“other parties” on the 12th at an advance of $25,000.

The action was brought for a declaration that by reason of 
said non-payment on the 7th July, the agreement became null 
and void and should be delivered up to be cancelled. The de
fendant claims that the time clause in the contract is in the 
nature of a penalty from which he asks to be relieved; and he 
relies amongst other authorities, on In rc Dagenham (Thames) 
Dock Co.; ex parte llitlsc, L.R. 8 Ch. 1022. While the facts of 
that case are not very clearly stated either in the above report or 
in the Law Journal \Re Dagenham Dock Co., 4« L.J. Ch. 2611, 
I think enough appears to shew that that case is distinguishable 
from this. There, half the purchase-money had been paid; the 
property was not of a speculative nature; it was not l>ought 
for speculative purposes; by the terms of the forfeiture clause 
in the agreement, the whole works to be erected thereon, as 
well as the land, might he forfeited even after conveyance. It 
is therefore not surprising that the Court relieved.

In this ease, I think it sufficiently appears that the purchase 
was a speculative one. Defendant appears to have had little or 
no money of his own, and while he succeeded in finding the 
$2,1100 to make what to my mind is nothing more than a deposit, 
though to he applied as purchase-money, yet he had no cer
tainty and nothing more than a probability of securing the bal
ance which should be required from time to time to make his 
payments. Those whom he relied upon to find the money were 
not disposed to do so, and there is no evidence to shew that 
oven «hi the 12th July, the defendant was in a position to make 
the payment. It was not until at least a month afterwards 
than a tender was made. The property was of a speculative 
natui' and rapidly appreciating in value, as is shewn by the 
very great increase in selling value evidenced by the resale.

Now, what are the equities relied upon by defendant to 
entitle him to the relief claimed! I think he cannot claim that 
tli«- extension of time was one; that extension simply substituted 
tli«- «th July for the 14th June. The expression of a hope 
that defendant would be able to meet the draft at maturity 
do«s not in my opinion affect the matter, nor should it. as he 
claims, have led him to believe that strict compliance with his 
cent net would not be insisted on. Neither the drawing of the 
hill of exchange nor the increased interest to lie exacted for the 
extension could do more than suspend the plaintiff’s rights 
und.*r the contract for the period between the 14th June and
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to the fact that it had been sent back to Kamloops after default 
had been made in the payment of it. In any case, he was not 
misled or prejudiced by its non-return. It seems to me that 
none of these circumstances raise any equity in the defendant’s 
favour ; but it is said that the taking of possession and the pur

Mm-donald, chase of the personal chattels and the preliminary work done and 
expense incurred, does raise such an equity. 1 cannot sic Imw 
the purchase of chattels can affect the matter one way or tin- 
other. Then ought the fact that possession was given, and that 
a comparatively small sum of money was expended in prelimin
ary work, to induce the Court to say that the contract with 
respect to time shall not Ik* given effect to. Had the matter 
proceeded further, and larger payments been made, or works 
erected on the land, it might be fair and equitable to grant re
lief; but in the present circumstances 1 do not see that it would 
Ik* fair and equitable to interfere with what the parties have 
solemnly agreed to. The taking of possession and the expend
ing of the preliminary moneys was in pursuance of the agree- 
ment itself, and in contemplation of the parties when the for
feiture clause was agreed upon. Defendant was not entitled 
to treat his being let into possession as evidence that a for
feiture would not In* insisted upon. To so hold would to
nullify this very common term in agreements for tin- sal. of 
land. Much stress was laid upon the re-sale at a higher price, 
and the agreement to pay one of the directors a coinmissiou, 
which it was alleged was contrary to law, but I am unable to 
see how such matters can affect the question at issue in this 
appeal. If otherwise, then the fact that the price of tin land 
had advanced would automatically modify the agreement >r if 
a director committed a breach of duty towards his company, 
the purchaser would be released from an important clause in 
his contract. The plaintiff may have been ungenerous m its 
treatment of defendant, but it has done only what h con
tracted it might do.

1 would allow the appeal.

Irving, J.A.:—I am not able to agree with the learn. 1 trial 
Judge, although 1 feel, ns he does, that the plaintiffs have U-cn 
very prompt in asserting their rights.

The plaintiffs seek a declaration that the contract entered 
into by them is null and void, and for an order that the applica
tion for the registration of the agreement be cancelled

The defendant counterclaims for specific performance, or 
if he shall be held in default, for relief against the alleged for
feiture.
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In Roberts v. Berry, 3 DeG. M. & O. 284, 22 L.J.Ch. 398, 
when* the purchaser was refusing to go on with the contract 
because the abstract was not delivered within 6 or 7 days of 
the agreed day, relief was granted on the ground of accident ; 
the accident being the absence of the mortgagee of the property 
from England. Lord Justice Turner, however, said that it was 
open to the parties to have made the time essential by an 
express stipulation, or if the vendor was guilty of delay, by 
notice.

Lord Cairns. L.J., in Tilley v. Thomas (1867), L.R. .1 Ch. til 
at p. ii7 [17 L.T. 422, 16 W.R. 166] referring to this judgment, 
said, equity will indeed enforce specific performance, notwith
standing a failure to keep the dates assigned by the contract 
for the steps towards completion, if—

(d) It can do justice between the parties, and 
h1 If there is nothing in the express stipulations between 

the parties, the nature of the property, or the surrounding 
circumstances which would make it im WÊÊ to interfere 
with and modify the legal right.

In this case we have “express stipulations.”
As to the nature of the property we are considering the 

sab- was the sale of an estate of 2,100 acres in a district where 
land is rising rapidly in value. These lands bought in Decem
ber. 1000, for $75,000 were sold in July, 1010, for $100,000 
and in November, 1010, are said to be worth $125,000. In 
January, 1910, there was a ready market apparently for lots at 
$250 per acre, and there was a clause in the deed that the de
fendant could sub-divide and sell, and on paying the company 
$75.00 per acre, or •% of the price the defendant could get, 
could obtain a conveyance of the lot. Apparently water was 
required for irrigating the land, we can judicially notice that 
it was situate in the Dry Belt, and a clause in the agreement 
provided for the immediate acquisition of 1,000 inches of water, 
and for its distribution over the lands not later than 14th June, 
1911. These considerations point to the speculative nature of 
the transaction, and the necessity for prompt action.

The defendant paid $2,000 down, placed a man in posses
sion. and caused surveys to be made for the irrigation scheme.

At one time it was supposed that time could not Is* made of 
the essence even by express stipulation of the parties, but in 
Llniiil v. Collett, 4 Bro. C.C., 469. reported in a footnote in 
4 Vescy, p. 690, Lord llardwicke. after remarking that—

There is nothing of more importance than that the ordinary con
tracts In-tween man and man which arc so necessary in their inter- 
course with each other should lie certain and fixed, and that it should 
In- certain when a man is Imuiid and when not.

1 the key-note to the decision of Jessel, M.R. in Ban lay v. Mes- 
**gtr, 44 L.J. Ch. 449, 30 L.T. 350, 22 W.R. 522) said:—

B. C.

C. A.
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B.C.
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It is one thing to say the time is not so essential that in no ra-i- 
in which the day has by any means suffered to elapse, the Court would 
relieve against it and decree performance . . . Hut it is a differ 
ent thing to say, the appointment, of a day is to have no effect at all, 
anil that it is not in the power of the parties to contract that if the 
agreement is not executed at a particular time the parties shall he .it 
liberty to rescind it.
In later eases, and in text-hooks, e.g.. Staton v. !/#//>/• 

Coll. C.C. 556, 564; HipweU v. Knight, 1 Y. & (\ Ex. 401, 41(i; 
the rule lias been laid down that where a party applying for 
spécifié performance has omitted to perform his part of the 
contract by the time stipulated in that behalf, without being 
able to assign sufficient excuse for his omission, and where there 
is nothing in the acts or conduct of the other party amounting 
to acquiescence, the Court will not decree specific performance 
There seems to prevail a notion that the Courts of equity will 
not grant specific performance where the result will occasion lo 
the defendant a loss, or what lie calls hardship, such as lu>s of 
a deposit, or even of the chance of profit by the purchaser 
That is all wrong. Relief against forfeiture and decrees of 
specific performance can only be granted on grounds of reeog 
nised equity. As r»d out by Anglin, J., in Lahtlh v 
O’Connor (1901 ), 15 O.L.R. 519, at 546, the right of a purchaser 
to specific performance is one thing: his possible equity to i lief 
from forfeiture of -money paid on account is quite
another.

In both cases the onus is on the applicant, and the Court I 
think should be satisfied that he was bomi fitlc, and that tie de
fault is attributable to fraud, accident, surprise or mistnk and 
not to negligence. It is not necessary for the person resisting 
specific performance to shew any particular injury or inconveni
ence.

By his contract, the plaintiff was to pay the first instalment, 
$5,000, on the 14th June, 1910. On the 8th July, he wrote that 
he had been unable to raise money, but hoped to do so in day 
or two. On the 9th July, the company cancelled the contract, 
and on the 11th re-sold the property.

The contract on its face said time was to be of the essence. 
The draft of the lltli June, the subsc- extension to 7th 
July, were waivers, that is, waivers if the terms were
complied with. The extensions were entirely for the conveni
ence of the plaintiff, and therefore should not be regarded as 
operative beyond the day named: see Lord St. Leonards' opinion 
(Fry on Specific Performance, 5th ed., par. 1126) citing Itnrilay 
v. Mcsgcngcr, 411 L.J. Ch. 449, with approval.

Between the default and the cancellation some correspond
ence took place, and the company drew on the purchaser. This 
draft was not returned to the defendant till the 19th July.

4
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Both parties cite lie Debtor, [1908] 1 K it. 344. 77 L.J.K.B. 409. B.C. 
I do not see any evidence that the hill was endorsed to the hank 
for value, therefore the mere fact that it was in the hands of lfl'12 
the bank for collection at the time of the passage of the resolu
tion should not, I think, prevent the company proceeding in B ( -

I.A NON Co.the way they did.
It was argued that the letter of 30th June was not sufli-

ciently peremptory to amount to a demand. I can only say that K|I MEB-
the expression “we sincerely trust” followed as it was by other min*j.a.
statements shewing how important it was to the company that 
the hill should be met, was an ample notification to the defend
ant what he was expected to do. It certainly could not he re
garded as something to lull him to sleep.

The provision in the margin of the hill for the additional 
V#, if that provision forms part of tile note, does not seem to 
me to be material, in view of the fact that the hill was never 
paid. The whole incident of the hill of exchange I think was 
wiped out, when it was finally dishonoured.

The learned Judge expresses the opinion that as the tender 
was made on the 19th of August there was no unreasonable 
delay. In Mart ian v. Messcmjir, 43 L.J. Ch. 449. the notice was 
given by the vendors on 16th August, fixing 26th August as the 
date for payment, and the money not having been paid on that 
day, Jessel, M.R., thought the vendors were entitled at once to 
say the contract is at an end, 43 L.J. Ch. p. 4f>6.

I'nder a clause in the agreement, the plaintiffs permitted the 
defendant to enter into possession, until default in payment, 
and the defendant agreed—

To forthwith after the execution of these present* to take the 
necessary steps to apply for and obtain a record on Neskanlitli Lake, 
for not less than 1.000 inches of water and carry out and duly per
form all necessary surveys and works to bring «aid water upon the 
lands above-mentioned and cause said water to Is* available for and 
lie distributed over all said lauds in a proper and ellieicnt manner 
not later than June 14th. 1011, all costs and expenses in any way 
connected with the obtaining of said record and putting said water 
on the land as aforesaid to Ik* lairne by the party of the second part 
who shall also defray all the exfiensea of managing tin* said land* as 
from the date hereof and all costs of surveying and subdividing said

I confess that had there not been set out in the deed the 
express understanding that time was to be considered of the 
essence of the agreement, 1 would have thought this undertak
ing of the defendant to bring water onto the land and to defray 
the expenses of managing the same, would have indicated that 
time was not of the essence ; hut unfortunately for him he has 
agreed that it shall lie otherwise, and in my opinion where time 
is of the essence, the Court must give effect to the intention 
of the parties.
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It wag pressed upon us that as the company had in Febru 
ary, 1910, sold to the defendant the live stock and implements of 
husbandry running upon and used in connection with the land, 
the defendant was entitled to further and better consideration 
The argument was that the taking possession of the land and 
the purchase of the live stock and machinery, and the apply 
ing for a water record, brought him within the principles of the 
Da ft rnli am ('am (1878), L.R. 8 Ch. 1022. The Dagenham case 
was, so far as the final instalment is concerned, more in the 
nature of a mortgage than of an agreement to purchase where 
payment on the days named is a condition precedent. The Court 
in that case thought compensation would meet the justice of the 
case.

I have referred to the purchase of the stock and implements, 
but in my opinion the purchase of them in February, 1910, is 
wholly irrelevant to the agreement of 14th December, 1909. 
The fact that this purchase was made tends to shew the hard
ship of the defendant’s misfortune, but it does not alter the 
right to cancel the contract.

The action of Mr. Robinson in busying himself in the re
sale is without defence and wholly irrelevant to the case under 
consideration. 11 is action does not seem to me to be wrong, 
having regard to what a man may do in his own interests : see 
North Wist Transportation Vo. v. Beatty, 12 App. ('as. 589.

The reasonableness of the length of the notice given by the 
letter of 30th June was questioned, a week it was said was too 
short on the authority of Webb v. Hughes, L.R. 10 Bq. 281. in 
my opinion the fact that there had already been one or two 
extensions must be considered.

It is noticeable that the defendant did not go into the 
box. It is hard to believe that the defendant expected that he 
would be allowed three days’ grace on an overdue bill. I think 
as a general rule relief against forfeiture should not be granted 
unless the applicant therefor submits himself to cross-examina 
tion. Equity has granted relief where the purchaser has gone 
into possession, and made improvements; but I think these 
must be proved with precision, and some reasonable explan 
at ion of the default would certainly be necessary.

As the learned trial Judge decreed specific performance it 
was unnecessary for him to deal with the $2,000 deposit. It is 
doubtful if the counterclaim asks for its return. The default 
clause in the agreement provides that the vendor shall he at 
liberty to re-sell, and all payments shall be absolutely forfeited. 
In an open contract no money is payable at all until the vendor 
has shewn, and the purchaser has accepted the title. Where 
a purchaser agrees that there shall be a deposit, or “as a 
and part payment of the purchase money,” it is taken not only3
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in part payment of the purchase money, but also as an earnest 
to hind the bargain, and a guarantee for the due performance by 
the purchaser of his contract, and the r will lose his
deposit if his conduct is such as to amount to a repudiation of 
the contract: Howe v. Smith, 27 Cli.l). 8!l, where the nature and 
incidents of such a deposit are discussed : Npragm v. Iloolh, 
|1!NN1 A.C. 576, 78 L.J.P.C. 164. 101 L.T. 211. But where, 
as here, the word “deposit” is not mentioned, it becomes a 
question to be determined upon the circumstances of the ease 
whether the down payment is to be regarded as a deposit or an 
instalment of the purchase money. Mr. McCaul, in his r- 
able work on the Remedies of Vendors and Purchaserg, thinks, 
in the absence of any specific provision, the intent of the parties 
must be determined to a very great extent upon the propor
tion that the down payment bears to the whole purchase price 
(p. 60). That seems to be sound, and having regard to the 
total amount payable, the sum of #200 bears as much resemb
lance to an earnest as an instalment of tin* purchase money can, 
without being labelled “deposit,” and as there are express 
words that all payments shall be forfeited, I would hold that it 
is not recoverable.

If it is not recoverable because of the purchaser’s default, 
why should he be relievedt It will be urged because lie is actu
ally seeking performance. That is a fallacious argument. lie 
has brought an action for that purpose it is true: but he has 
at an earlier date acted in such a way as to justify the other 
side declaring the contract void.

I would allow the appeal and make the declaration and order 
asked for by the plaintiff, and i" las the counterclaim.

B. C.

C. A. 
1912

H.C.
ORCHARD

«iALLiiiER, J.A., (dissenting):—In this case I am satisfied 
flic learned trial Judge came to the right conclusion, and would 

ts the appeal.

Appeal allowed; Gai.liher, J.A. duunting.

LATHAM v. HEAPS
Hr il ink Columbia Court of Appeal, Macdonald, CJ.A., Irving and 

OaUiker. JJ.A. April 2, 1912.

1 MxsTKR AND 8KKVANT ( § 11 II tl—170)—OBK.YINU COMMAND OK KORKMAN 
—-Knuinkkr—Employers' Liability Act (B.C.).

Where the defendant's donkey engine was I icing moved bv it* pulling 
with it* own steam upon » eable attached to a stationary object, thus 
lteing dragged along in the direction desired and was operated by the 
plaintiff, the engineer, who was standing on the two handles which 
worked the drums on one of which the cable was being rolled up as the 
•"ttiiie moved along, though there was a runner along the side of the 
engine which would have ls*en a safer place for him to stand if the 
engine should jerk, and the engine stuck fast and would not go ahead

B. C.

C. A.
1912

April 2.
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and the defendant's foreman in vliarge of the work shouted to the 
plaintilf to “slacken her up and give her head,” meaning to loosen the 
cable and then to go ahead at full steam so that when the cable pulled 
taut the engine would lie jerked over the obstruction, and the plaintilf 
obeyed the order, and the jerk resulting threw him off the engine and 
injured him, there being no evidence that the foreman knew that the 
plaintiff was riding on the handles, these circumstances shewed no 
negligence within sub-sec. 3 of sec. 3 of the British Columbia Em
ployers' Liability Act, providing that a workman injured by reason of 
the negligence of any person in the service of the employer to 
whose orders the workman was bound to conform, and did conform, 
where such injury resulted from his having so conformed, shall have 
the same remedies against his employer as if be had not been in his 
employ.

[ Wild v. Way good, [1892] 1 Q.B. 783, specially referred to.]

Appeal by defendant from judgment of Clement, J., and 
a jury.

The appeal was allowed, Macdonald, C.J.A., dissenting.
C. W. Craig, for appellant.
Messrs. G. E. McCrossan and C. W. St. John, for respondents. 
Macdonald, C.J.A. (dissenting) :—This appeal turns wholly 

upon questions of fact, and after a careful perusal of the evidence 
I have come to the conclusion that there was sufficient to justify 
the jury in finding negligence for which the employer was respon
sible, and the absence of contributory negligence on the part of 
the plaintiff. The issue of contributory negligence I have found 
the most difficult. The accident happened while a donkey engine 
was being moved from one position to another. The modus 
operandi of moving the engine was by the use of lines ordinarily 
used for hauling logs. One of these lines was attached to a tree 
or some other stationary object. The engine with its own steam 
then would pull on this line, and in this way was dragged along 
in the direction desired.

There were two winding drums, one for hauling, the other 
for taking in the slack, and projecting from the end of each drum 
was a crank or lever. In the operation it was necessary for the 
engineer to place one foot upon what was called the friction lever, 
so as to put friction on the drum ; he had also to have his hand 
on the throttle of the engine. On this occasion the plaintiff, who 
was the engineer, stood with one foot upon the projecting lever 
or crank of the drum which was not being used, and the other 
on the lever or crank of the drum which was used for friction. 
Standing thus, he was able to put on friction when required, and 
to have his hand on the throttle. While so standing, the engine 
stuck fast, and after two or three ineffectual attempts by putting 
on additional steam to get it to move, the defendant’s foreman, 
who was there assisting in the operation, angrily shouted at the 
plaintiff, and with an oath said : “Slacken her up and give her 
her head.” This meant that the plaintiff was to slacken the 
hauling line and open up the throttle so that the engine would 
be jerked forward. In carrying out this order the plaintiff was 
thrown from his position and injured.
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The defendant’s contention is that the plaintiff ought not. 
to have been standing upon the two levers as he was, but should 
have stood with one foot upon the runner which supported the 
engine and the other upon the friction lever. There was neither 
rule nor instructions with regard to how he should stand. The 
plaintiff and a number of his witnesses say that the runner was 
too narrow to enable him to safely stand on it. That standing 
on the runner the revolving crank wheel and the crank pin of 
the engine would be in front of his body. The evidence is that 
the runner projected only 61/*» inches beyond this revolving crank 
pin. It is also stated that the upper surface of the runner, which 
was a log hewn on two sides, was somewhat rounded and slippery, 
and there is the evidence of Townley, who acted as engineer in 
the moving of the same engine previously on one occasion, and 
who stood on this runner in performing a like operation, that he 
was thrown off and had his knee injured by the crank pin. The 
fact seems to be that there was no really safe place for the engi
neer to stand, and there appears to have been no general rule 
followed by engineers with respect to where they should stand.

Sharply, a witness for the defendant, said : “Some stand 
facing the side of the donkey, and some stand sidewise ; some 
stand on the haul back lever and sometimes . . . they all go 
different anyway.”

Roberts, another of defendant’s witnesses, was asked : “How 
does the enginer stand ?” And he answered : “He stands any
way at all, I guess.”

And Dineen, defendant’s witness, was asked the question: 
“He ought to know his own engine?” And he answered : “Yes, 
they all stand differently.”

Clark, the defendant’s foreman, says :—
He should stand with his right foot on the main lever and his other

foot on the sleigh, or either use his hand to hold the friction. It is
up to him to do what he likes.

And Townley, one of the plaintiff’s witnesses above referred 
to. says that some engineers ride on their friction levers.

There is, of course, the expression of many opinions by wit
nesses as to the proper way to stand, but having regard to the 
evidence to which I have adverted, it would seem to be a matter 
of choice between two or more dangerous and awkward positions ; 
but even if it were thought that the plaintiff made a mistake of 
judgment, the jury might properly absolve him of the charge of 
contributory negligence.

I would dismiss the appeal.

B. C.

C. A.
Itlt

Latham

Macdonald,
C.7.A.

Irving, J.A.*:—The learned trial Judge told the jury that 
there was no evidence of negligence at common law. On that 
I agree. He did, however, leave to them the question, Was there 
negligence under the Employers’ Liability Act?”
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before the accident took place, a negligent order under the 
circumstances ?

Lathau
The jury were also asked to pass on the question of con

tributory negligence.
The verdict was: We find for the full amount for the

Irving, J. A. plaintiff.
The onus of proving affirmatively that the plaintiff was 

guilty of contributory negligence rests in the first instance upon 
the defendant. In the absence of evidence tending to that con
clusion, the plaintiff is not bound to prove the negative in order 
to entitle him to a verdict on that point.

But the other point raised is more difficult, and in considering 
that question it will be necessary to discuss the plaintiff's con
duct, not for the purpose of establishing contributory negligence 
on his part, that question I have already disposed of, but for the 
purpose of discovering the true cause of the accident, and deter
mining whether the plaintiff has made out such a case as should 
go to the jury.

The 3rd sub-section of section 3 of the B.C. Employers’ 
Liability Act provides that a workman injured by reason of the 
negligence of any person in the service of the employer to whose 
orders the workman was bound to conform, and did conform, 
where such injury resulted from his having so conformed, shall 
have the same remedies against his employer as if he had not been 
in the employ of the defendants.

To establish a case, the plaintiff must prove, inter alia, these 
two things—the injury must have resulted from his having con
formed to the order, and from the negligence of the foreman, 
who gave the order : Wild v. Way good, [1892] 1 Q B. 783, dis
cussed the sub-section, and so far as I know that case has never 
been questioned. The injury must be the result of the two things 
above mentioned ; then if they an* so connected together as to 
cause the injury, the case comes within the sub-section.

The order was to loosen or slack off the main cable upon which 
the engine was being drawn up a hill, and then to give the engine 
a good head of steam. There is no trouble in seeing that when 
the engine, after the steam has lieen turned on, begins to wind 
up the cable over the drum, there will come a violent jerk when 
the slack is used up. The intention was to make use of this jerk 
in carrying the engine over the obstruction or hill, whatever it 
was that had caused the stoppage.

The foreman had, we were told, frequently during the argu 
ment, addressed his orders to the plaintiff in an angry tone of 
voice. That does not affect the case, in my opinion, one way or 
the other, although no doubt it might influence the jury, but 
where is there any negligence about the order and the evolution ! 
The plaintiff savs he does not think he ever did it before, »>.,
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slacking off the main line and starting the engine up again, when B.C.
pulling the donkey, but he has when drawing in a train c A
of logs. The case the plaintiff makes is that the order was wrong i„i2
because pulling the donkey through the woods he had not the 
same safe platform to stand on when he overcame an obstruction Latham 
by jerking the engine as he had when the engine was stationary. Hkaci.

In moving through the woods, the engine is stripped down to 
the runners, and on the runner at the right hand side a man 
could stand. The plaintiff admits this, but says it would be a 
very small place, and to work his levers he would have to stand 
in an awkward position. The plaintiff placed his feet on two 
iron handles, the handles of the levers which work the drums, 
one of these levers was loose and swinging backward and for
ward. There was no evidence that the foreman knew that the 
plaintiff had elected to ride with his feet on these handles, instead 
of on the runner, nor that the plaintiff had ever complained of 
the insufficiency of the foothold afforded by the runners.

There seems to me an obvious difference between an order to 
slack off the cable and give her a head of steam simply, and the 
same order with a further direction to carry out the manœuvre 
by standing in a particular place. How can a jury say that there 
was negligence on the part of the foreman under these circum
stances, or that the accident came about through the plaintiff 
conforming to the order given?

This accident took place because the plaintiff placed his feet 
on the swinging handles; the foothold there was insufficient, and 
he had no order to put his feet there.

I think this is a ease where the Judge would have been justi
fied in refusing to let the ease go to the jury.

Galliiier, J.A. :—After the best consideration I can give to 
this case, I have come to the conclusion that the appeal should 
lie allowed.

(’onsidering the nature of the operations, and the surround
ing cireuinstallées, 1 think there was a reasonably safe place on 
the runner where the plaintiff should have stood instead of. as 
he did. on what might be termed a swinging crank, certainly a 
much more dangerous position going over rough ground—in fact, 
he admits negligence on p. 33 (A.B.).

(j. So if a man stood on those handles when he could properly 
and conveniently have stood on the runner that man was negli
gent?

A. Yes.
I do not pick out this one question and answer to base my 

judgment upon, but have carefully considered the evidence of 
all the witnesses, and am of opinion that a jury could not rea
sonably have failed to find contributory negligence.



Dominion Law Retorts. 12 D.L.R.m Dominion Law Reports. |2 D.L.R.

B.C. As to whether the foreman’s order was a negligent order, I
C.A.
1912

do not think it was, even allowing for the condition of the engine. 
It seems a very usual way of starting the engine under such

Latham
circumstances, and the defects in the engine were not, in my 
opinion, such as would warrant the order being so classed.

Appeal allowed, Macdonald, C.J.A., dissenting.

B.C.
RICHARDS v. VERRINDER

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, ami 
(lallihcr, JJ.A. April 1, 1912.

C. A.
1912 1. Conspiracy i8 I—3)—Admission to college—Preliminary examina

tion FOR PROFESSIONAL PRACTICE.

April 1. A wilful and fraudulent conspiracy on the part of the examiner* 
and the College of Dental Surgeons to undermark the examination 
paper* of an applicant so as to prevent his admission to the college, is 
not established by the fact that the secretary of the college, after the 
commencement of the plaintiff’s action and making discovery therein of 
his own examination papers and the hooks of the college, while, making 
a change in his office, destroyed, without the knowledge of his co- 
defendants. before the time fixed by said college therefor, and before 
he had knowledge that their discovery would lie required, among a 
quantity of other papers, the examination papers of the other candi
dates who were examined with the plaintiff.

2. Evidence i 8 XII C—932)—Fraud and conspiracy—Expert testimony.
The fact that the examination papers of an applicant, who was 

refused admission to the College of Dental Surgeons, were under 
marked as the result of a conspiracy between the examiners and the 
college, is not shewn, nor can a conspiracy lie inferred where it appears 
that each examiner, who marked the applicant's papers differently, 
acted independently ami without reference to the other, notwithstand
ing that expert witnesses for the plaintiff testified that he should have 
received higher markings.

3. Evidence (8 IV S—490)—Notice to produce in general terms.
A notice to produce “all . . . reports, documents, questions and

answers relating in any respect to the examination, relating to the 
matter in question in" an action for alleged conspiracy between the 
examiners and the College of Dental Surgeons to undermark the 
plaintiff's examination papers so as to prevent his admission to such 
college, is not sufficient to apprise the defendant that discovery of the 
examination papers and answers of other candidates at the same 
examination was required. (Per Irving, J.A.)

Appeal by plaintiff from the judgment of Gregory, J., non
suiting plaintiff in an action against the examiners and the Col
lege of Dental Surgeons, charging wilful and fraudulent con
spiracy.

The appeal was dismissed.
TV. ,/. Taylor, K.C., for appellant.
E. V. Bodwell, K.C., for respondents.
Macdonald, C.J.A.:—The plaintiff having complied with all 

the preliminaries prescribed by the Dental Act, being ch. 2 of
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the Acts of R. 0., 1908. presented himself for examination for 
admission to the College of Dental Surgeons. He was denied 
admission on the ground that he had fallen short of obtaining 
the percentage of marks prescribed by the by-laws of the college. 
He then brought this action against the college and the exam
iners, charging that—

the defendants and each <»f them wilfully and fraudulently con
spired together to prevent him. the said plaintiff, from entering said 
college by refusing to give him the full numlicr of marks to which 
he was properly entitled in such examination by virtue of the answers 
made by him to the questions put at such examination.

That the defendants and each of them have subsequently refused to 
give to the plaintiff any information whatsoever concerning the said 
examination, either as to the number of marks he obtained, the sub
jects, if any, in which he failed or the method upon which marks in 
the said examination were allotted to each candidate and the plain
tiff will say that by his answers to said questions he was entitled to 
enter said college but that the defendants and each of them either 
marked or caused to be marked, his papers incorrectly or not at all 
and this for the purpose well known to each of them of fraudulently 
preventing him from entering said college.

The plai itiff claims discovery of all matters and proceedings of 
said council with reference to his aforesaid examination.

Discovery of the questions put therein and his answers thereto 
and the report of the examiners thereon.

Damages.
Such other relief as the nature of the case may require.

Before trial, the defendants were ordered to produce the 
plaintiff’s examination papers. Subsequently an application 
was made to a Judge for an order that the defendants should 
produce the examination papers of the other candidates at that 
examination. This was contested by the defendants, but on find
ing that the Court was about to order the production of these 
papers, an affidavit of the defendant Verrinder was produced 
shewing the loss or destruction of these papers.

Such loss or destruction is one of the principal matters re
lied upon by the plaintiff as evidence of the misconduct charged 
against the defendants. Only one other matter was seriously 
relied upon as shewing such misconduct, the alleged under-mark
ing of the plaintiff’s papers. At the trial, witnesses were called 
by the plaintiff to prove that he was not, given the number of 
marks which his answers entitled him to. These witnesses went 
over the questions and answers and gave their opinions as to how 
they ought to have been marked. In some cases they would have 
given higher marks, in others lower ; but the net result according 
to their evidence is that the plaintiff ought to have been given in 
the aggregate about 10 per cent, higher marks than were allowed 
him by the college examiners.

The case then narrows down to this, can it be. fairly inferred

B. C.

C. A. 
1912

Richards

Verrinder.

Macdonald,
O.J.A.
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BC- from the loss or destruction of the other candidates' papers by 
q A. the secretary of the college, Dr. Verrinder, and from the al
um leged under-marking of the plaintiff’s papers, that the fraudn-
---- lent conspiracy' which the plaintiff alleges existed ? Now, with

Richards regard to the loss or destruction of the papers, Dr. Verrinder 
Verrinder. sa.vs that he was making changes in his office and destroyed

---- a lot of papers which he regarded as of no further use. and he
c!j°a. thinks the papers in question were among them, hut is not cer

tain. At all events, he was unable to find them when they were 
required for production. The learned trial Judge accepts that 
explanation, and I am unable to say that he was wrong. It is 
true that these papers were destroyed (I do not think they were 
lost) after the action was commenced, and before the time 
authorized by a resolution of the college for the destruction of 
such papers; but as against this suspicious circumstance it ap
pears that up to that time the defendants had received no in
timation that discovery of them would be required. Plaintiff 
had already' applied for and obtained discovery of the books of 
the college, and the examination papers of the plaintiff, and that 
circumstance may very well have led Dr. Verrinder to take less 
care of what he did with the papers in question than he other
wise might. Hut even if it be assumed that Dr. Verrinder de
stroyed these papers for the very purpose of preventing dis
covery of them, yet it appears from the evidence that the other 
defendants had no knowledge whatever of such destruction. 
Hence their destruction in no way implies the conspiracy 
alleged.

Then with regard to the under-marking of the plaintiff's 
papers. The evidence is that each examiner acted independently 
and without reference to the others, hence the only inference 
to be drawn from the difference between their marking and that 
of plaintiff’s witnesses is the very natural one of differences of 
standard, of judgment, or skill. T doubt if two examiners act
ing independently would ever arrive at the same result in a 
series of examination papers. It may be that the College exam
iners’ results fail to do entire justice to the plaintiff. 1 am in
clined to think the,v do not. On the other hand, it may be that 
the plaintiff’s witnesses do him more than justice. In the cir
cumstances it would clearly’ be improper to infer the fraudulent 
conspiracy which plaintiff alleges.

It was conceded that even if we came to the conclusion, which 
I should be inclined to, that on a proper marking of the plain
tiff's papers he was entitled to admission, we have no power to 
order the college to admit him. It is to he regretted that the ex
aminers when they found that the plaintiff had come so near to 
obtaining the required number of marks, did not review his 
papers. The duties imposed on them under the Dental Act are 
such as admit of no want of conscientious care in their discharge.
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and the fact that ns members of a calling they have it in their 
power to keep others out of that calling ought to make them 
doubly careful to avoid the appearance of unfairness or selfish
ness.

I would dismiss the appeal.
Irving, J.A. :—The statement of claim, delivered 17th Jan

uary, 1910, alleges that the plaintiff presented himself before the 
examining board of the Dental College but was refused admis
sion by the said defendants to the college and that this refusal 
was not the result of faulty answers to the questions put to him. 

By the 7th paragraph it is alleged :—
That the defendants and each of them wilfully and fraudulently 

conspired together to prevent him, the said plaintiff, from entering 
the said college by refusing to give him the full number of marks to 
which he was properly entitled in such examination by virtue of the 
answers made by him to the questions put at such examination.
By the 8th :—

That the defendant* and each of them have subsequently refused 
to give to the plaintiff any information whatsoever concerning the 
said examination, either as to the number of marks he obtained, the 
subjects, if any, in which he failed or the method upon which marks 
in the said examination were allotted to each candidate and the 
plaintiff will say that by his answers to said questions he was en
titled to enter said college but that the defendants and each of them 
either markecj or caused to be marked, his papers incorrectly or not at 
all and this for the purpose well known to each of them of fraudu
lently preventing him from entering said college.

The plaintiff claims discovery of all matters and proceedings of 
said council with reference to his aforesaid examination.

Discovery of the questions put therein and his answers thereto 
and the report of the examiners thereon.

Damages.

On the 31st January, 1910, the plaintiff gave to defendants a 
notice to produce “All . . . reports, documents, questions 
and answers relating in any respect to the examination, relating 
to the matters in question in this action.”

It is contended for the plaintiff that this notice called upon 
the defendants to produce the answers of the other candidates, 
as well as those of the plaintiff. There are cases, Jacob v. Lee 
(1837), 2 M. & Rob. 33; Rogers v. Custance, 2 M. & Rob. 179; 
Morris v. Hauser, 2 M. & Rob. 392, where notices have been held 
to embrace any document reasonably included in the description. 
On the other hand, the following notices have been held too 
vague :—

All the plaintiffs’ books of account containing entries of dealings 
between them and the defendant for September, 1890, and also all 
letters written by the defendant or any other person to the plaintiffs 
relating to relevant matters. (See Anon. (1890), 44 Sol. Jo. 95.)

tatters and copies of letters, also all books relating to this cause :

B. C.

C. A.
1912

Richards

Vl Kill XDKK.
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Jours v. EJirards (1825), MTle. & Yo. 139; nil letters, papers, ami
documents touching or concerning the bill of exchange mentioned in
the declaration and the debt sought to lx? recovered ; France v. Lucy
( 1825 ), Ry. & M. 341 ; Halshury's Laws of Eng., vol. 13, p. 522.

It seems to me that if we test the question whether or not 
this notice to produce would include the answers of other can 
didates we should do so by the practice in making an affidavit 
of documents. Had the defendants been called upon to make 
an affidavit of documents in my opinion he might properly omit 
all mention of the answers of the other candidates because of 
the language used in the prayer for relief.

On this ground I would say that the plaintiff’s contention 
that the defendants ought to have produced the answers of the 
other candidates is not well founded.

The plaintiff’s advisers seem at that time to have taken the 
same view, because on the 21st February, after Verrinder had 
refused to produce any papers, the plaintiff took out a summons 
to compel Verrinder to produce all documents and examination 
questions and answers of the plaintiff relative in any respect to 
the examination held, etc.

These answers by the plaintiff were produced on the 10th or 
11th of March, 1010. Doctor Verrinder was examined on tin* 
13th April, and it was not until that date that the plaintiff's 
advisers thought that it would he necessary to have the answers 
of the other candidates produced for the purpose of comparison 
pp. 113, 131

The case came on for trial before Gregory, J., and a jury, 
but as the learned Judge came to the conclusion that there was no 
evidence of conspiracy to go to the jury, he dismissed the action.

On the appeal before this Court it was urged that the de
struction of the answers of the other candidates which occurred 
in or about March, 1910, was strong evidence against the defen
dants, and that spoliation together with the testimony of an ex

pert produced at the trial, shewing that the plaintiff was entitled 
to more marks than had been awarded him by the examiners, 
constituted a case sufficiently strong to go to the jury.

The whole of the case—if case there was—depended upon t lie 
application of the maxim contra spoliâtorem to the witness 
Verrinder on account of his having destroyed the answers of the 
other candidates before the expiration of twelve months, the 
period fixed by resolution of the Council for their preservation.

It was argued that he had notice that they would be re
quired at the trial. His explanation is that they were destroyed 
without his knowledge in March ; that is, before the examinat ion 
of 13th April, when their importance to the plaintiff was not 
appreciated.

Mr. Taylor’s argument was that it was for the jury to pass 
on the destruction of these papers under all the circumstances, 
and with the evidence of the expert as to the sufficient number of
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marks obtained by the plaintiff to qualify, a. case of conspiracy B.C. 
was made out. c ^

The action, it should he remembered, being one for damages, 1912
and not for the issuing of a diploma or other certificate, is based ----
on the conspiracy of the defendants: Savilc v. Robert» (1698), 1 Richards 
Ld. Raym. 374. There must be proved a “breathing together” as vebbinoeb.
Sir Matthew Begbie used to say—that is, a communication of ----
intention, and the assent of each conspirator to the wish or in- IrTing J A* 
tent and plan of the other which constitutes a common purpose 
and which cannot be formed without some external manifesta
tion of the intent or purpose of each conspirator.

Evidence in conspiracy cases is, as a rule, difficult to handle.
I speak of the proof of the conspiracy or agreement.

The rul s of evidence require the existence of the conspiracy 
to be proved, before evidence can be given of acts done or words 
spoken behind the back of the person against whom the evidence 
is tendered : /«'. v. Wake, 6 Q.B. 126, 137. When it has been esta
blished that two or more persons have so combined the acts and 
words of one of them in furtherance of their common purpose is 
admissible as evidence against the others, whether they were or 
were not present when the act was done or the words spoken:
R. v. Lord Preston (1691), 12 St. Tri. 645; R. v. Hard)/, 24 St.
Tri. 199. 451; R. v. Hardwick, 11 East. 578, 585; Dickinson v.
Vat pit, 5 M. & R. 126, 8 L.J. (0.8.) K.B. 51, 10 B. & C. 128.

The difficulty of giving complete proof of the conspiracy 
before the evidence of words spoken and acts done are allowed 
to become applicable to the individuals, is got over in practice 
by the Judge receiving that which is evidence against one pro
visionally. and then at the close of the plaintiff’s case ruling 
how much of the evidence may be considered by the jury with 
reference to each conspirator or tort feasor.

Now, if we sum up the evidence against each one of these 
defendants individually, the plaintiff’s case vanishes into thin 
air. That each examiner in allowing marks to the plantiff has 
reached a different total from the result arrived at by the plain
tiff’s witnesses is nothing; and because they all four have reached 
this conclusion, is there anything remarkable about that? It 
is not unusual to find that men have been plucked in several 
papers.

As I have before remarked, the whole case is made to hinge 
on the destruction of the answers of the other candidates, and 
I)r. Verrinder’s explanation has been given as to that on dis
covery. On the trial his examination as to how this happened 
was put in by the plaintiff as part of his case, and there is no 
contradiction of it.

1 shall only refer to one ease, Sweeney v. Cootc, (1907] A.C.
221. and that only for shewing what evidence is necessary. At 
p. 222, the Lord Chancellor says :—
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In such a proceeding it is necessary for the plaintiff to prove a design, 
common to the defendant and to others, to damage the plaintiff, with
out just cause or excuse. That, at all events, it is necessary to

Richards

Vebrindbl

prove. Now, a conclusion of that kind is not to lie arrived at by a 
light conjecture; it must be plainly established. It may, like other 
conclusions, be established as a matter of inference from proved
facts, but the point is not whether you can draw that particular in
ference, but whether the facts are such that they cannot fairly admit 
of any other inference being drawn from them.

I agree that the action should be dismissed on the ground 
stated by the learned trial Judge. The jury, if they had from 
the destruction of these papers found that Verrinder had wil
fully destroyed them, under the circumstances, would he doing 
violence to every principle of justice. It is well to remember 
that the presumption of innocence is not applicable only to per
sons placed on trial as criminals, but also to officials or persons 
in the discharge of their civil duties and rights.

I would dismiss the appeal.

Galuher, J.A., concurred with the judgment of Macdonald, 
C.J.A.

Appeal dismissed.

B.C.

AUSTIN v. REAL ESTATE EXCHANGE.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving and
G ’Ither, JJ.A. April 2, 1912.

C. A.
1912 1. Contracts ($ IV 1 :W7)—Selling list or properties listed for sale

- BBEA< H \ KHANTY.
April 2. The fact tl property was genuinely listed for sale with a real

estate ex« h; which, for a monthly payment, sold a list thereof to
real estate i i rs. who made sales therefrom, and that the exchange
acted bond Jidc throughout the transaction, will not relieve it from 
responsibility for a breach of warranty to a subscriber who made a 
sale of property of which, it afterwards ap|H>ared. there was no such 
listing as the exchange held out to its subscribers, ami which could, 
therefore, not be earned -mt.

\ Colic n v. Il'right (1857), 8 E. & B. 047 ; Firbank v. 1! um pi, n 
(1880). 18 Q.B.D. 54, 62 ; Starkey v. Bank of England. [1003] \.< . 114, 
and Yongc v. Toynbee ( 1910), 79 L.J.K.H. 208, followed.|

2. Brokers ($11 B 2—15)—Failure to complete transaction -Dei 
or principal—Lapse or time—Listing properties.

As the information contained in a list of property listed for sale 
with a real estate exchange and sold by it to brokers, who made xdes 
therefrom, is held out and guaranteed by the exchange to lie correct, 
and their »ubscri!>er» are invited to act thereon, it is immaterial, in 
an action for the loss of commissions on a sale of property improperly 
listed by the exchange, that a long time elapsed between the li tmg 
nnd the sale by the plaintiff where it appeared that before the latter 
acted he was informed by the exchange that the property was Mill
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3. Damages ($ III 1* 2—343)—Wrong information in list of properties B.C.
fob ile Broker securing purchaser Measure of fixing —-
COMPENSATION. C. A.

The meiiHure of damages for misinformation contained in a list of 1912
property listed for sale with a real estate exchange, which was sold by ------
it to the plaintiff, a real estate broker, who secured a purchaser for Austin
property improperly listed by the defendant, is the commissions the r.
latter would have earned had the sale been completed. Rkal

[Spcddinp v. A'well, L.R. 4 C.P. 212; ami Sleek v. Wendt <)’• Co., Estate 
21 Cj.B.D. 126, followed.] Exchange.

Appeal by defendants from a judgment against them for 
damages for breach of warranty in respect of information sup
plied to a subscriber as to properties in respect of which com
missions might lie earned by real estate agents effecting a sale 
thereof.

IV. B. A. 11itchie, K.C., for appellant.
11. M. Macdonald, for respondent.

Irving. J. :—We must have regard to the implied warrant 
of authority which the exchange is supposed by law to have given 
Austin when they entered into the contract, i.e., that they had 
the authority which they profes>ed to have.

Where this implied warranty exists, there is an exception to 
the rule that no damages can be obtained for innocent misrepre
sentation. The leading case of Collen v. Wright (1857), 8 E. & 
B. 647, was a decision by the Exchequer Chamber affirming a 
decision of the Queen’s Bench, and was a ease of an agent inno
cently assuming that he had authority to contract. More recent 
cases have extended the liability to every transaction, c.g., Fir- 
bank v. Humphreys (1886), 18 Q.B.D. 54, 62; and Starkey v. 
Bank of England, [1903] A.C. 114.

The measure of damages is discussed in many cases. I shall 
refer to two only: Spedding v. Ne veil, L.R. 4 C.P. 212; and Meek 
v. Wendt d* Co., 21 Q.B.D. 126. Prima facie the plaintiff is 
entitled to what he would have gained by the contract which 
the defendant had warranted should be made.

I would dismiss the appeal.

Galuher, J.A. :—The defendants, the Real Estate Listing 
Exchange, carry on business in the city of Vancouver, and obtain 
the listing of properties from various parties for sale upon com
mission. They do not make the sales themselves, but turn over 
to their subscribers (real estate brokers) the properties thus 
obtained for sale.

Their lists are sent to each subscriber from day to day. and 
any alterations in terms or otherwise, or withdrawals, or sales, 
are noted on these lists against the respective properties. For 
this information and opportunity the subscriber pays $20 per 
month, and the first subscriber obtaining a purchaser for a piece 
of property, and making a deposit with the exchange, is deemed
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to be entitled to the commission, and is given a receipt for the 
deposit and an order on the vendor for the commission.

The plaintiffs in this case were subscribers to the exchange, 
and received a list containing among others a piece of property 
belonging to the defendant, Mary Casher, with price, terms, etc. 
This was in June, and on July 8th the same property appeared 
in the regular list sent out with the note “reduced from $6,000 
to $5,700.” No sale, however, was made by the plaintiff's, nor 
does it appear that they made any effort to sell until November 
of the same year, when, owing to the time that had elapsed since 
the property had first appeared as listed, enquiry was made by 
them of the exchange to put it in their own words “was this 
property still good,” to which they say they received the answer. 
“Yes, it has not been withdrawn.” The exchange say their 
answer was, “It is not marked sold on the list.” However, tin- 
plaintiff's proceeded to advertise the property and made a sale to 
one Stimson, took a deposit of $50, which they handed over to 
the exchange and obtained from them a receipt and order on 
the defendant. Mary Casher, for the amount of the commission 
It transpired when the plaintiffs went to Mrs. Casher to com
plete the deal with Stimson. and for their commission, that sin- 
had sold the property herself to another purchaser the prenons 
July.

This action was then brought against Mary Casher for tb 
amount of the commission, $275, and alternatively against tin* 
Listing Exchange for breach of warranty of authority to list 
the property.

At the trial Mary Casher denied positively having signed tli 
listing agreement (Ex. 7. A.B. 81). although she says she I d 
sign a listing form which was good only for fifteen days, an ! 
was subject to owner’s confirmation : that from the day the can 
vasser from the exchange called upon her until the plaintiff's 
lawyers wrote to her after the sale, she heard nothing of tin- 
exchange people, and had no conversation or correspondence with 
them, and never gave them any authority to sell except r e- 
fifteen days and at. $6,0,00.

F. A. Tourell, who obtained the listing and turned in exhibit 
7 to the exchange, swears positively that Mrs. Casher signed same 
at her house in his presence, and his name is affixed as having 
been listed by him.

There was a direct conflict between these two witnesses, both 
of whom gave evidence in Court, and the trial Judge has found 
in favour of Mrs. Casher and dismissed the action ns against h#-t

Whatever might he my personal view, I have not had the 
advantage of seeing the witnesses, and feel I would not be jiM 
tied in interfering with that finding.

I am satisfied the exchange received this ns a genuine listing, 
and acted bona fide throughout in so holding it out to their sub-
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scribers, but that does not relieve them from responsibility if 
it afterwards turns out as found by the learned trial Judge that 
in fact there was no such listing as claimed, if a third party has 
acted upon that guarantee. The case of Yongc v. Toynbee 
(1910), 79 L.J.K.B. 208, fully covers that point in the present 
case.

A further feature was urged as against the plaintiffs' right 
to recover from the exchange, viz., that as a long time had 
elapsed between the listing in the first place as set out in the lists 
furnished the subscribers before any action was taken by the 
plaintiffs to sell the property, the plaintiffs should have satisfied 
themselves liefore incurring any expense, or making any efforts 
to sell, that the property was still in the market, and under the 
control of the exchange, and that the plaintiffs should not have 
relied on the conversation over the phone.

Whether we accept the version of that conversation as given 
by the plaintiffs, or as given by the exchange, it see ins to me to 
make no difference.

The exchange held out and guaranteed to their subscribers 
that the information contained in their lists sent out was correct, 
and invited them to act thereon, and at the time the inquiry was 
made over the phone in November by the plaintiffs, it was the 
duty of the exchange to have satisfied themselves that the pro
perty was still under their control liefore permitting the plain
tiffs to incur expense in connection therewith. That was one of 
the considerations for the payment of the monthly fee.

I think the learned trial Judge was right, and that the 
measure of damages is the commission which the plaintiffs would 
have earned.

The appeal should lie dismissed with costs.

B. C.
C. A. 
1012

Real

Exchange.

Oallihvr, J.A.

Macdonald, C.J.A., concurred.
Appeal dismissed.

GORDON v. HOLLAND
British Columbia Court of Appeal, Macdonald, C.J.A., Ininp and 

Gallihcr, JJ.A. April 2. 1912.
1. Partnership (8 IV—15)—Salk by two ok tiikek partners—Partner 

SHIP real estate—Tiik Partnership Act. B.C.
Where the plaintiff and the three defendants purchased land in part

nership and the conveyance was made to one of the defendants who 
afterwards gave an option of purchase to another defendant and the 
latter succeeded in securing a purchaser at a price and on terms to 
which all expressed assent, though the plaintiff refused his formal 
consent unless the defendant who secured the purchaser would make 
an affidavit, which he refused to do, that he was not receiving a 
secret profit, the defendants were not guilty of fraud or of a breach 
of duty to the plaintiff in completing the sale without his consent, if 
there was in fact no secret profit, particularly in view of the provisions

thi Partnership Act, R.8.B.C. eh. 175, sec. 85, making the...... oi
the majority of a number of partners sufficient.

B. C.

C. A.
I l J

April 2.
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2. Trusts (SID—23)—Sale or land by trustee of partnership real 
esta ik—Secret trust—llimirs of partners.

Where persons purvhused land in partnership and hud the convey 
amt1 made to one of their numlier who wus afterwards judicially dv- 
dared a trustee thereof for the partnership, a sale made by him of 
the land ostensibly to u stranger, who was an innocent purchaser, but 
in reality to the stranger, and to one of the other partners jointly, a 
non-assenting partner would still lie entitled to claim out of the 
interest of the partner who so acquired title, the same share as such 
non-assenting partner would otherwise have held under the partner
ship agreement.

Appeal by defendant from the judgment of Gregory, J. 
Messrs. E. P. Davis, K.C., and W. S. Deacon, for appellant. 
S. S. Taylor, K.C., for respondent.

Macdonald, C.J.A. :—In May, 1906, the plaintiff and the 
defendants, W. S. Holland, Horne, and one R. W. Holland, pur
chased three blocks of land comprising about 43 acres. The 
transaction was a speculative one, the parties expecting to resell 
at a pro tit, at a very early date. In fact, defendant Horne was 
induced to join the others and to bear the principal financial 
burden, namely, 85 per cent, of the whole, on the representation 
that the property could probably be resold before the second 
instalment of the purchase money should become due. The con
veyance was by consent of all made to Horne. Subsequently, 
there arose a dispute, Horne contending that he had purchased 
the property outright on the understanding that he was to divide 
the profits with the others, Gordon, on the other hand, claiming 
that Horne was merely a partner in the land as well as in the 
profits; this dispute was finally decided by the Judicial Commit
tee of the Privy Council* against Horne’s contention. Shortly 
after the purchase, plaintiff and defendant W. S. Holland quar
relled over another business with which Horne had nothing to 
do, and Home finding that these quarrels were hampering the 
sale of the land, very foolishly, if not dishonestly, though I am 
inclined to believe that he did not appreciate the responsibilities 
of a fiduciary relationship, attempted to make a fictitious sale to 
one Ford. The intention was to vest the legal and equitable 
ownership and control of the property in Horne himself in the 
name of Ford, and thus get rid of the plaintiff, who was found 
to be a difficult man to do business with, but Ford withdrew and 
the transaction came to an end nliout March 12. 1907. Shortly 
before this date. Home had given an option of purchase to tin- 
defendant W. S. Holland at the price of $300 per acre. While 
in form an option of purchase, it was really an authority to sell. 
W. S. Holland opened up a correspondence with one Ewing, <>f 
St. John, X. B., quoting the price at $325 per acre. Ewing

•CJordon v. Hnrnr. 29 July, 1910, not reported, P.C.. reversing lion 
(Jordon, 42 Can. S.C.R. 240, and restoring (Jordon v. Horne, 14 B.C.II. ' 
see 1011 Can. Ann. Digest, 775.
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finally made an oiler to buy an undivided half-interest at that 
price, and this was received by W. S. Holland about the time 
the Ford transaction came to an end. Holland submitted this 
offer to his partners including the plaintiff. They were all quite 
satisfied with the price, and that a sale should be made to Ewing 
on the terms offered; but the plaintiff being suspicious of W. S. 
Holland, demanded that he should make affidavit that he was 
not receiving a secret profit. Holland declined, but nevertheless 
the sale was made, the plaintiff not actively consenting.

While I have grave suspicion that W. S. Holland counted on 
the completion of the Ford purchase to place him in a position 
to make a secret profit on a sale to Ewing, yet that intention, if 
it existed, was frustrated. Tin* sale to Ewing was made without 
any secret profit or peculiar advantage accruing to anyone, and 
Holland had no arrangement by which he might re-purchase 
the property from Ewing at a future time, as he, in fact, after
wards did. I am unable, therefore, to see how the attempted 
wrong-doing of Horne and Holland, assuming that he was a party 
to it. in the Ford transaction, could in any way taint the Ewing 
sale with fraud or breach of duty. It seems to me that having 
regard to the purpose for which the property was purchased by 
the partnership, the object being to make a speedy sale for profit; 
to the representations made to Horne when he was induced to 
put his money into it; to the fact that the sale to Ewing was 
an advantageous one, and in pursuance of that object; that its 
terms were satisfactory to the plaintiff ; that in itself it was an 
honest transaction; that the plaintiff’s conduct was whimsical 
and unreasonable in demanding from W. S. Holland an humiliat
ing affidavit that he was not a rogue; and that the other partners 
were willing that the sale should go through, I cannot think that 
they were guilty of fraud or breach of duty in making it even 
without the assent of the plaintiff; in the circumstances the 
assent of the majority was sufficient: sec Partnership Act, R.S. 
B.C.. ch. 175. sec. 25 (8). I am further of opinion that the plain
tiff acquiesced in the sale to Ewing, if not at that time, then by 
his subsequent acts and conduct.

Two years afterwards W. S. Holland purchased this half- 
interest from Ewing, and the plaintiff now claims that Holland 
holds it in trust for him to the extent of his original interest in 
it I am unable to agree to this.

But this does not dispose of the whole appeal. Subsequently, 
defendant Horne sold the remaining half-interest ostensibly to 
one Spencer, but in reality to Spencer and W. S. Holland. Spen
cer was innocent in the matter, and no question affecting him 
arises in this appeal. As the true nature of that transaction was 
not disclosed to the plaintiff, I am of opinion that W. S. Holland 
must be held to be a trustee for the plaintiff to the extent of his 
interest, that is to say. one-eixth of one-half. I am unable to

B. C.
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Holland.

Macdonald,
C.J.A.
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Irving, J.A.:—Plaintiff brought an action to have terms of 
partnership declared, and succeeded.

The defendants, having been guilty of improper conduct, the 
plaintiff was held entitled to a decree winding up the partner* 
ship and directing the defendant to account. It was declared 
that plaintiff was entitled to one-sixth thereof. It was a term 
of the partnership that no sale or dealing with the said lands 
could be had without the consent of all the partners.

After the accounting had been proceeded with, plaintiff dis
covered, or thought he had discovered, that the land (now great I \ 
increased in value) was now the property of the defendant Hol
land, and that the sums he proposed that the plaintiff should 
accept were sums received by him on the sale to his trustee. He 
thereupon launched this action.

The sales attacked were :—
(1) The sale to Ewing, dated March 7, 1907, of a one-half 

interest in the three lots, carried into effect bv convevance dated 
June 21, 1909.

On June 8, 1909. Ewing had contracted to sell to Holland th. 
said half interest for $17,200. This contract Holland, on June 
21, 1909, assigned to the defendant Spencer. These contracts 
were carried into effect by conveyances dated respectively De
cember 2. 1909. and December 16, 1909.

(2) The other undivided half interest was sold to SpeiH'-r

accede to the contention that this sale, having been made while 
the judgment of the Supreme Court of Canada declaring llornc 
to be the owner and entitled to sell without reference to tin- 
others, was protected by that judgment from attack after tie- 
reversal of the judgment.

One of the blocks in question, known as lot 2, was sub
divided and sold by Spencer and W. S. Holland to bond fide 
purchasers without notice. The judgment below directs that the 
plaintiff shall have his one-sixth (what he was there adjudged 
entitled to) out of the unsold blocks with 20 per cent, added, to 
make up the adjudged difference in relative value between tin- 
unsold blocks and said lot 2. I am not sure that this is tin- 
proper redress to give, but as no point was made of this in tin- 
appeal. I assume that that mode of adjustment is not objected I--. 
I would therefore vary the judgment below by declaring tin- 
plaintiff entitled only to an interest of one-sixth of one-half in 
the lands out of W. S. Holland’s interest in the remaining blocks 
with the addition of the 20 per cent, above referred to. and to 
one-sixth of the profits of the Ewing sale.

I would make no order as to costs. Success and failure has 
been divided. But in addition to this appellant's conduct all 
through has been such as to invite an attack on even the Ewing 
sale.
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for $25,872 by agreement dated September 21, 1009, and com- B.C. 
pleted by conveyance on March 21, 1910.

The learned trial Judge came to the conclusion that these 1912 
sales were fraudulent, and that they cannot be the basis upon 
which the accounts of the partnership are to be taken. I agree t*0“l0X 
with him. Holland.

The plaintiff also joined a claim for damages sustained by t jyj x 
him by reason of the defendant Holland suppressing certain 
evidence at the trial of the first action. This branch of the 
action was dismissed by the learned trial Judge. I agree with 
the view of the learned trial Judge that neither sale can be
upheld. The sale to Ewing of March 7. 1907, in my opinion was 
not consented to by Gordon. The letter of March 18, 1907, shews 
that it was not a clear sale of an undivided half-interest, but a 
deal, a shifting about of interests to get rid of Gordon. XV. S. 
Holland arranged it with Horne that Home should part with 
one-lmlf of his interest to Ewing, and retain for himself the other 
quarter. As to the partnership lmlf-interest, he took to himself 
one-quarter, and the other passed to Ewing. It was a juggle to 
get rid of Gordon, and as such should not be allowed to stand. 
Never at any time from March 7 was Holland without an interest 
in the property greater than the one-sixth interest which, by 
virtue of the original pact, belonged to Gordon.

I would find as a fact that Gordon never assented to the sale 
of the property to Ewing.

The plaintiff is entitled to an account of his share of the 
profits realized by Holland out of the sales of lot 2. The 20 per 
cent, arrangement should be struck out. if the decree is varied 
in this respect or if all parties consent to the 20 per cent.

I would dismiss the appeal.

Galliüer, J.A., concurred in the judgment of Macdonald, 
C.J.A.

Judgment below varied.

CLARK v. CANADIAN PACIFIC R. CO. B.C.
British Columbia Court of Appeal, Macdonald, C.J.A., Irvinp and 

Galliher, JJ.A. April 2, 1912.
' 1012

1. Master and servant ($IIA4—94<i)—Liability of railway company ------
to BBAKEMAX—Stand pipe near track—-Compliance with order April 2. 
op Hoard of Railway Commissioners.

A railway company which has complied with an order of the Hoard 
of Railway Commissioners, under sub-sec. (y) of sec. .30, ch. .37, R.S.C.
1000, requiring its water stand pipes to bo placed 7 feet 6 inches from 
the centre of its tracks, is relieved from liability to a brakeman for 
injuries sustained while riding on a ladder on the side of a car, by 
coming in contact with a stand pipe located ns required by such order.

|f/. T. R. v. McKay ( HHI.11. .34 Can. S.C.R. 81. followed.]
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3. Cariuers ($ IV A—519)—Construction of special and general orders
of Board of Railway Commissioners—Erections near track.

A special order of the Board of Railway Commissioners, under suh- 
sec. (£/) of sec. 30, ch. 37, R.S.C. 1900, providing that water stand 
pipes shall Ik? placed not less than 7 feet 0 inches from the centre 
of the tracks of the C. P. R., is not abrogated by a subsequent general 
order, not retroactive in effect, which prohibited the placing of water 
stand pipes so that there should be less than 2 feet 0 inches between 
them and the widest engine cab. so as to render the railway company 
liable to a brakeman who was injured by coming in contact, while 
riding on a ladder on the side of a car, with a stand pipe which was 
7 feet 0 inches from the centre of the track, but not 2 feet li inches 
from the side of the widest engine cab.

4. Master and servant ($ II B 4—161)—Knowledge of defects or dan
ger BY SERVANT—KNOWLEDGE ALSO OF STATUTORY DUTY IMIi KU
ON MASTER.

Where a statutory duty is cast upon a master in any particular work, 
the fact that a servant continues in that work with knowledge of its 
dangerous character and appreciation of the risk thereof, does not rcu 
•1er the maxim rolente non fit injuria applicable so as to absolve the 
master from liability, unless it is shewn that the servant undertook the 
employment not only with knowledge of the risk involved, but also 
of the master’s statutory duty in respect thereto. (Per (Jalliher. J.A.

APPEAL by plaintiff from judgment of Gregory, J., dismiss
ing action upon the jury's answers to questions submitted to 
them.

The appeal was dismissed.
•S'. 8. Taylor, K.C., for appellant.
Sir C. II. Tapper, K.C., for respondents.

Macdonald, C.J.A. :—The action was dismissed at the trial 
on the ground that the jury could not properly find that the 
plaintiff had not been guilty of contributory negligence. After 
a perusal of the evidence, particularly that of the defendants’ 
trainmaster, I am of opinion that there was sufficient upon which 
the jury could find as they did: that the plaintiff was not guilty 
of contributory negligence. Brakemen were allowed to, and 
made a constant practice of riding on the ladder on the side of 
the car, and this seems to have been recognized by the officials 
as proper and convenient to enable the brakemen to perform 
their duties efficiently. The fact that the plaintiff inadvertently 
failed to remember the danger on this occasion does not in the 
circumstances of this case disentitle the jury to acquit him of

2. Carriers ($ IV A—519)—Orders of Board of Railway Commissioners 
—Erections near track—Nor retroactive—Special order.

A general order of the Board of Railway Commissioners, under sub
sec. (g), sec. 30, ch. 37, R.S.C. 1906, providing that thereafter no 
structure more than 4 feet in height shall tie placed within ti feet from 
the nearest rail of a railway track, and that no water stand pipe shall 
be placed so that there shall be less than 2 feet 0 inches between it 
and the widest engine cab. is not retroactive, and does not contemplate 
the removal of stand pqiet within such prohibited distance erected 
under a special order of such Board permitting the C. P R. to main 
tain its stand pipes at a lesser distance.

[Kutner v. Philliph, [1891] 2 Q.B. 267, specially referred to.]



2 D.L.R.J Clark v. C.P.R. Co. 333

contributory negligence, mid if this were the only question in- B.C. 
volved in the appeal, 1 should reverse the judgment dismissing c, £ 
the action, and give judgment to the plaintiff. 2^2

The difficulty, however, in the plaintiff’s way is the existence ----
of an order of the Board of Railway Commissioners, dated Feb- Vlark 
ruary 2, 1910, approving the plan of water stand pipes which cahadiax 
shews the distance they are to be placed from the centre of the Pacific 
railway track, namely, not less than 7 feet ti inches. It was, I 1{~Co-
think, proved satisfactorily that the stand pipe which injured Ma<donnui.
the plaintiff was of this standard type, and was placed not less CJA* 
than 7 feet ti inches from the centre of the track. The jury 
found that defendants’ negligence consisted in having this water 
stand pipe too near to the track. It therefore follows that if it 
were placed there with authority equivalent to statutory author
ity, and if the authority has not been withdrawn or displaced by 
the subsequent order, which I shall presently mention, the plain
tiff could have no right of action. The subsequent order relied 
on by the plaintiff is dated November 9, 1910, and it provides 
that “water stand pipes shall not be nearer than 2 feet ti inches 
from the widest engine cab.” It appeared that the water stand 
pipe in question was less than that distance from the widest 
engine cab. No evidence was adduced to shew that either of 
these orders was promulgated pursuant to see. 31 of the Railway 
Act, but no objection was taken by counsel to their admission 
in evidence on that account. That section provides that any 
order or decision of the Board published by or with the leave 
of the Board for three weeks in the Canada (iazettc, and while 
the same remains in force, shall have the like effect as if enacted 
in the Act, and that all Courts shall take judicial notice thereof.
What effect failure to prove such publication might have upon 
this case it is not necessary here to consider because no objection 
was taken either at the trial, or on the appeal, based upon said 
see. 31, and the trial seems to have proceeded on the assumption 
that both orders were in full force and effect except as the earlier 
one might be affected by the later.

The plaintiff's contention is that the order of November over
rides the one of February, while the defendant contends that the 
order of February being a special and that of November g gen
eral one, the later order has no application to the water stand 
pipe in question here. I think that the defendant’s contention 
is right. The order of November, if I may say so. is very loosely 
drawn. On its face it appears to have been made ci parte. If 
it were intended to be retroactive, or to conceal the previous 
order, one would expect that the defendant and all other railway 
companies affected thereby would have been notified of the pro
posal to make it. It was not a weighty matter to decide and 
direct that all water stand pipes should in future be erected at a 
specified distance from the tracks, but to direct that all such
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and while uniformity is important in securing safety, yet if so 
sweeping a change were intended, one would expect that reason
able time would be allowed to enable the railway companies to 
make the change. The language used in the order is peculiar, 
and I find some difficulty in construing it. It seems to me to be

Macdonald,
C.J.A.

open to the construction that in future water stand pipes shall 
not be erected nearer than a specified distance from the tracks, 
hut it is also capable of the additional meaning that all existing 
stand pipes which are less than that distance from the tracks 
shall be removed. Having regard, however, to the considerations 
above referred to, I cannot think it was the intention of the 
Board to do more than direct that in future the terms of that 
order should lie complied with. In other words, it was not in
tended to be retroactive. On this point the position of the C. 1*. 
R. Co. is perhaps stronger than that of other railway companies, 
because of the order of February. Had it been the intention of 
the Board to rescind that order, I think it would have been so 
expressed in the order of November. In this view of the case, 
even apart from the maxim, generalia spccialibus non derogant, 
the November order cannot lie successfully relied upon in aid 
of the plaintiff.

It follows that the appeal must be dismissed.

Irving, J.A. :—The action was for damages sustained by the 
plaintiff, a brakeman on a freight train, on November 24. 1M10, 
by striking a stand pipe erected close to the track upon which 
the train was running.

The Judge permitted the case to go to the jury for precau
tion \s sake : see Bridges v. North London /«'. Co. (1873), Lit. 7 
ILL. 213, at p. 235.

The jury found that the defendants were guilty of negligence, 
viz., permitting the stand pipe to be too close to the track, and 
that the plaintiff was not guilty of contributory negligence.

In answer to question 5. the jury found that the plaintiff 
could not, by the exercise of reasonable care, have avoided the 
company’s negligence.

In answer to Q. 8:—
Did the plaintiff know of the risk due to the position of the Hand- 

pipe, and have n knowledge and appreciation of its danger, and had 
he at the time of the accident voluntarily accepted the risk as a risk 
incident to his employment ?

(<i) The plaintiff knew of the risk due to the position of the stand
pipe, but under the circumstances couldn’t appreciate the proximity 
of the pipe.

(6) Yes.
On these answers the learned Judge ordered judgment to lie 
entered for defendants.
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By sub-sec. (g) of sec. 30 of the Railway Act, ch. 37 of Rev. 
Stats. Can., 1900, the Board of Railway Commissioners is author
ized to deal with the structures and works to be used by the 
railway, so as to protect the employees of the company.

Under that section the defendant company obtained on Feb
ruary 2, 1910, an order approving of a system of stand pipes to 
be erected on their road not less than 7 feet 6 inches from the 
centre of the track.

The stand pipe in question was erected in compliance with 
the requirements of that plan.

Prior to the passing of that order, a general order (p. 135) 
had l>een made (December 10, 1908) with reference to all rail
ways in Canada, requiring the water stand pipes to l>e fastened 
parallel with the main track ; and on November 9, 1910, that 
general order was repealed and a new general order, providing 
that the water stand pipes shall not lie nearer than 2 feet 6 inches 
from the widest engine cab, was promulgated.

This pipe is only 16V<* inches from the widest part of engine 
No. 575, so that judged by the standard of the order of Novem
ber 9, 1910, it is 13V2 inches too close.

The learned Judge, on motion for judgment, came to the con
clusion that the plaintiff was the author of his own injury 
irrespective of whether the stand pipe was placed in a dangerous 
position or not. and gave judgment for the defendants, following 
Dominion Iron d; Steel Co. v. I>ag (1903). 34 (’an. 8.C.R. 387 ; 
and liyan v. Canada Southern It. Co., 10 O.R. 745. Both of these 
cases are illustrations of the rule laid down by Lord Cairns in 
Dublin, Wicklow d* Wexford It. v. Slatterly (1878), 3 A.C. 1155, 
at 1166, that in certain eases a defendant is entitled to have a 
direction to the jury to find a verdict for the defendant. This 
right was recognized by the Judicial Committee in Toronto II, 
Co. v. King, [1908J A.C. 260, at 269. I do not wish to express 
an opinion as to whether or not this was a proper case for the 
exercise by the Judge of that duty, and it is not necessary for me 
to do so, liecause 1 have come to a conclusion on another point, 
and that is, there was no evidence of negligence on the part of 
th«- company to go to the jury.

In G. T. It. v. McKay (1903), 34 Can. 8.C.R. 81, the Supreme 
Court of Canada considered the 187th section of the Railway 
Act (now see. 30 of ch. 37, R.8.C. 1906) and it was there laid 
down that the standard of duty, if complied with by a railway 
company, cannot be regarded by a jury as negligence. Com
pare ('. P. It. v. Firming (1893), 22 Can. S.C.R. 33.

The defendant company, in my opinion, were governed by 
the special order of February 2. 1910, and not by the general 
order of November 9, 1910.

The general order of November 9, 1910, provides art. 8. that 
(a open drains shall Is* forthwith covered up; (h) that in future
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Irving, J.A.

semaphores shall not be nearer than 6 feet from the nearest rail, 
and that existing semaphores shall be changed so ns to comply 
with this article within two years ; (c) enacts that ‘‘no structure 
over 4 feet high shall hereafter be placed within 0 feet from the 
nearest rail without first obtaining the approval of the Board. 
(e) water stand pipes shall not be nearer than 2 feet 6 inches 
from the widest engine cab.

1 read (e) with (c) that in placing a stand pipe hereafter 
it shall be at least 6 feet from the gauge side of the nearest rail, 
and if the engine cabs are so wide that this will not give n 2 feet
6 inches space between the stand and the engine, then they must 
be put hack even a greater distance.

It is not to be overlooked that sub-sections (b) and (c) both 
deal with the erection of semaphores and structures to be erected. 
and no provision is made in (e) for the removal of existing stand 
pipes, although we find in (d) a time limited for the removal of 
existing switches, etc. The circumstance that the general order 
of November, 1910, was to come into force at once, and a penult\ 
was given for every offence, goes to shew that the immediate 
removal of the stand pipes sanctioned by the special order of 
February 2, 1910, and the erection of another, was not con 
templated.

There is another argument which perhaps is convincing, 
namely, that the Board, having by the special order prescribed 
a special minimum measurement for the C. IV R. stand pipes of
7 feet 6 inches from the centre of the track, to meet tin- re<|uiiv- 
ments of the rolling stock used by that company, were not in 
November, 1910, dealing with the C. IV R. at all. This argument 
seems to me not ns strong as the one I have put forward, because 
the general order is remedial in its nature.

Galliiier, J.A. :—This is an action for damages for injuries 
sustained by the plaintiff in the loss of his right hand.

The plaintiff was a brakeman in the defendants’ employ, and 
on the night of November 24, 1910. while in the performamv of 
his duties in the yard at Spence’s Bridge, a point between North 
Bend and Kamloojw, on the defendants’ railway, the wheels of 
the freight car ran over his right arm. cutting off the hand above 
the wrist. The only evidence as to how the accident occurred 
is that of the plaintiff, who swears that he was riding on the 
ladder on the side of the box car which he was ordered to cut off 
from the train and switch on to a siding in the yard. That while 
so riding, the night being dark and the yard badly lighted, lie 
did not see the water stand pipe erected close to the track, and 
while passing was struck by this stand pipe and knocked under 
the wheels of the car, suffering the injury complained of. The 
plaintiff’s case is that the stand pipe was placed so near the track 
as to be dangerous to brakemen, and to the plaintiff in carrying
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out hiH duty, and that the placing or maintaining of the stand 
pipe in that position was contrary to an order of the Board of 
Kailway Commissioners, dated November 8, 1910. The defend
ants set up: (1) Contributory negligence; (2) volens; (3) that 
the order of the Board of Railway Commissioners was not retro
active; and (4) that they were not negligent in that the said 
Board had by an order of February 2. 1910, permitted tin* de
fendants’ stand pipes to be in the position and within the dis
tance from the track in which the stand pipe in question was. 
The question of contributory negligence was left to the jury, and 
they found in favour of the plaintiff. Such lieing their finding, 
and in view of the circumstances disclosed in the evidence. I am 
unable to say that there was not evidence upon which they could 
so find; and I also am of opinion that it was a case where the 
evidence was properly submitted to the jury upon that point.

If the defendants committed a breach of a statutory obliga
tion in connection with this stand pipe, that would he no answer 
to a plea of contributory negligence; hut in the application of 
the maxim, volenti non fit injuria, it might bo quite different. In 
the case of Thomas v. ifuartermaine (1887), 18Q.B.D. (»8.'>, Bowen 
and Fry, L.JJ., expressed the opinion (though it is only dicta) 
that where a statutory duty exists, and a breach is committed, 
the maxim, volenti non fit injuria, is not to Ik» presumed to avail 
(the Master of the Rolls expressing a different opinion) and in 
the later case of Iladdch•/ v. Karl Granville, 19 Q.B.D. 423, 
Wills and Grantham, JJ., both expressed the opinion that under 
such circumstances the maxim does not, apply. In any event 
it appears to me that where a statutory duty is east upon a 
master in any particular work, the fact that the servant continues 
in that work even if he knows its dangerous character, and ap
preciates the risk he is running, does not make him volens unless 
it is brought home to him that he undertook the employment not 
only with the knoxvledge of the risk inx'olved, hut of the master's 
statutory duty in respect thereto, and if such knoxvledge is not 
brought home to him, and the master commits a breach of that 
statutory duty, he is not discharged from his liability to com
pensate the servant for injuries sustained through such breach 
of duty.

lien» there has been no attempt to shexv that the plaintiff 
had any knoxvledge that the defendants were under any statutory 
obligation to have these stand pipes a certain distance from the 
track, so that in that sense he could not Is» said to lie volens so 
ns to take him out of the protection afforded hv statute. Sub 
section (e) of the order of Nowmber 9, 1910. in so far ns it 
affect* this case, is ns folloxx’s:—

“Water stand pipes shall not he nearer than 2 feet fi inches 
from the xvidest engine cab.”

The order of the Board of February 2, upon xvhieh the dc-
22—2 D.I..1.
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fendants rely, provides that the distance at which the stand pipes 
shall be placed, measuring from centre of track to centre of stand 
pipe, shall not be less than 7 feet 6 inches. The particular stand 
pipe in question complies with this, but applying the measure
ment as specified in the order of November 9, the stand pipe dues 
not conform to that standard.

Two questions are raised in connection with these orders, 
first, is the order of November 9 retroactive? and second, if it is 

Gaiuiier, j.A. so, are the company protected by the order of February 2? It 
has been laid down that legislation is not retroactive unless it 
says so in express words, or unless it can be inferred from the 
language of the Act. We have been referred to the case of 
Village of Joachim de la Pointe Claire v. Pointe Claire Turn/>il>c 
Road Co., 24 Can. S.C.R. 486, but this case does not assist us 
very much.

In that case the words used were “the company cannot, 
however, place any toll or other gate within the limits of any 
town or village incorporated by special charter or under the 
municipal code unless the corporation consents thereto.” The 
words so used clearly could not be considered so as to have refer
ence to existing toll gates. The words in the order of Novem
ber 9, however, appear to me to be very different, and wide 
enough to include not only placing but maintaining stand pipes, 
and if this view is correct, it would have reference to every stand 
pipe, whether already existing or to be afterwards erected. It 
seems to me there is a direct prohibition that no water stand pipe 
shall be nearer than the prescribed distance. It may be said 
that such an order coming into effect at once would be unreason
able, and that the company should, at all events if the order was 
intended to apply to existing stand pipes, have been given a 
reasonable time within which to make all existing stand pipes 
conform to the order. That may be true, but. we have to inter
pret the order as we find it without regard to whether it may 
be reasonable or unreasonable, but it is of course an element that 
ought to be considered in deciding whether the order was retro
active or not. If this sub-section stood alone, I am inclined to 
think the order would be retroactive, hut I think sub-section (c) 
of section 8 of the same order must be considered and read with 
sub-section (e). This reads as follows:—

“No structure over four feet high shall hereafter be place-1 hin 
six feet from the gauge side of the nearest rail without first obtaining 
the approval of the Board.”
Now a stand pipe is a structure and comes within the general 

class in sub-section (c), and the Board have in effect said in 
sub-section (e). notwithstanding what is said generally in sub
section (c) as to distance of structures from rail: in the ease of 
water stand pipes a distance which may be different is fixed, 
leaving the word “hereafter” in sub-section (c) to govern

3.18
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If I am wrong in this conclusion it remains to consider 
whether the company, having obtained the order of February 2, 
is exempt from the provisions of this order. By virtue of the 
Kail way Act, Con. Stats, of Canada, 1906, section 30, sub-sec
tion (y), the Board may make orders and regulations with re
spect to the rolling stock, apparatus, cattle guards, appliances, 
signals, methods, devices, structures and works to be used upon 
the railway, so as to provide means for the due protection of 
property, the employees of the company and the public, and by 
sub-section 2 of said section 30, “Any such orders or regulations 
may be made to apply to any particular district or to any rail
way or section or portion thereof, and the Board may exempt 
any railway or section or portion thereof from the operation of 
any such order or regulation for such time or during such period 
as the Board deems expedient.”

It seems to me under these provisions the Board would have 
power to fix a standard such as was fixed in the order of Novem
ber 9, and exempt from this standard either in the same order 
or in a separate one the present defendants.

In the present case, however, the special order of February 2 
confirming plans of the defendants with regard to water stand 
pipes is prior in date to the general order, and as in the general 
order there is no exception or exemption, we arc called upon to 
decide whether the general order over-rides the special order.

A general later order does not abrogate an earlier special one 
by mere implication : Kntncr v. Phillips, f 1891] 2 (J.B. 267.

In London dr Black wall By. Co. v. LimcKousc District Board 
of Works, 3 K. & J. 123; 26 L.J.Eq. 164, Vice-Chancellor Sir XV. 
Page X\Tood, says :—

I con fees I entertain a strong opinion on the law applicable to this 
railway company's special Act, with which the local commissioners 
are seeking to interfere. Whenever the legislature has. by such an 
Act, vested powers of a special character in a corporate body or any 
body of commissioners, for the express purpose of carrying out a par
ticular object which the legislature has in view, no sulise<pient statute, 
in merely general terms giving powers which by their generality 
apply to the special powers conferred by the former Act, will override 
the special powers thereby delegated to the particular body of com
missioners or corporation.

While perhaps not on nil fours, it seems to me the principle in 
this case is applicable to the case at bar if wc are to apply the 
•ante principle to the orders of the Railway Board as is applied 
to statutory enactments.

Mr. Taylor, counsel for the appellant, however, urged that 
the approval of the C. P. R. plans in the order of the Board of 
February 2 goes no further than permitting stand pipes already 
erected to remain as constructed, and is therefore under their 
supervisory powers and not under the legislative powers ns the 
general order is.
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B.C. I do not think this can prevail when we consider the effect
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of sub-section 2 of section 30 of the Railway Act above referred 
to, and any order confirming a standard for water stand pipes
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of any particular railway system made under the powers therein 
granted would be ils much within the legislative powers of the 
Board as would a general order.

It follows, therefore, that as the stand pipe in question con
forms to this order of February 2, by which the defendants are

Oâlllber, J.A. protected, they are not guilty of negligence, and the plaintiff's 
appeal must be dismissed.

I merely desire to add that there was no evidence adduced 
to shew that these orders of the Board had been promulgated, 
but ns neither side took objection, and the whole matter was 
argued before us as if they had, I have so dealt with the case.

Appeal dismissed.

B.C. POWELL RIVER PAPER COMPANY, Limited v. WELLS CONSTRUC
TION COMPANY AND AMERICAN SURETY COMPANY OF NEW

C. A. 
1912

YORK.

Ilritinh Columbia Court of Appeal, Maalonald, C.J.A., Irving and 
Oalliker, JJ.A. January 16, 1912.

Jnn. 10. I. Principal and hvbkty (5 I A—3)—Architect taking work over from
Contractor—Liaiui.ity or hvrkty—Particulars of loss.

A* the provision* of it construction contract to the effect that un 
architect, who was thereby empowered, under certain circumstances, 
to take the work from the contractor’s hand* and complete it, should 
ascertain the cost of so doing, which award should he binding upon 
ami he paid hv the contractor, does not bind a surety upon a bond given 
hv the latter, indemnifying the plaintiff against loss or damage aris
ing from the contractor’s failure to fulfil his contract, the trial 
Judge, in an action against such surety, rightfully ordered the plain
tiff to furnish the defendant with particulars of loss, together with 
full details a* to how it arose, where the only damages claimed referred 
to in the plaintiff’s statement was the amount fourni by the architect 
to be due from the contractor to the plaintiff.

Appeal by plaintiff company from an order made by Murphy,
J. , in Chambers at Vancouver, on the 20th of November, 1011, 
directing the delivery of particulars of amount of loss and dam
age referred to in the statement of claim, such order being made 
upon application of the defendant, the American Surety Com
pany of New* York.

The Wells Construction Company entered into a contract 
with plaintiff for the construction of a dam, bulkhead. ct< at 
Powell River, B.C., in accordance with specifications attached 
to and forming part of the contract. By the specifications the 
architect was empowered, under certain circumstances, to take 
the work out of the hands of the construction company and to 
employ workmen and procure material for the execution of the 
work; and the specifications further provided that the cost and
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charges of ho executing the work should be ascertained by the 
architect and paid for or allowed to the plaintiff company by the 
construction company.

By the bond of the American Surety Company of New York, 
it became bound jointly with the Wells Construction Company 
to plaintiff company in the sum of $00,000. the condition being 
that if the Wells Construction Company should indemnify the 
plaintiff against any loss or damage directly arising by reason of 
the failure of the Wells Construction Company to faithfully per
form its contract, the bond should be void. The work had been 
taken out of the hands of the construction company by the 
architect and completed by plaintiff company under his direc
tion. and the statement of claim alleged that the cost and chargea 
incurred by plaintiff company in so doing were ascertained by 
the architect at $155,250: that such amount had not been paid 
for or allowed to plaintiff company by the construction com
pany; that the work should have been completed by the construc
tion company under the contract for the sum of *118,561; that 
the architect settled and determined the amount payable to plain
tiff company by the construction company in respect of the com
pletion of the work by plaintiff company to be *36,688, against 
which the construction company was entitled to a credit of 
*5.056, leaving the amount of *31,632 as the amount of damage 
suffered by plaintiff company by reason of the construction 
company’s failure to complete its contract.

The order appealed from directed plaintiff company to de
liver particulars of its loss and damage, being the said sum of 
$31,632, with full details as to how the loss and damage arose.

The appeal was dismissed, Ualliher, J.A., dissenting.

IV. B. A. Ritchie, K.C., for appellants:--Plaintiff company’s 
claim is based on the amount of loss and damage, ascertained by 
the architect, in accordance with the provisions of the contract, 
ami the order appealed from, in effect, requires plaintiff com
pany to give particulars of the way in which the loss and damage 
were ascertained by the architect. This is practically requiring 
a person in whose favour an arbitrator's award has boon made 
to give particulars of how the arbitrator made up the amount 
adjudged by the award to be paid. The way in which the arbi
trator made up his award is not a matter within the knowledge 
of the plaintiff company. Even if there is a question whether 
the American Surety Company is bound by the ascertainment 
of the architect, that is a question to be threshed out at the trial, 
and furnishes no justification for an order for particulars.

K. /*. Davis, K.C., for respondent, American Surety Company 
of New York:—The architect in the contract was plaint ill* com
pany’s architect, and they are possessed of full information as 
to the loss and damage claimed. The American Surety Company
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is not bound by the amount of loss or damage as ascertained by 
the architect, his determination being binding only upon the 
Wells Construction Company : Ex parte Young, In re Kitchin 
(1881), 17 Ch.D. Ü68. Plaintiff company can only claim against 
the American Surety Company for the actual amount of loss 
or damage caused by the construction company’s breach of con
tract, irrespective of the determination of the architect as to such 
amount, and as to such loss or damage, plaintiff company must 
furnish particulars.

Macdonald, C.J.A. :—I think the appeal should be dismissed. 
I cannot take the view so strongly urged by Mr. liitchie that 
this contract of suretyship is one which renders the surety com 
pany liable and bound by the finding of the architect as between 
a principal debtor and creditor—that they agreed to abide by th 
decision of the architect. I cannot find that the surety company 
has decided to have the architect established as a tribunal to 
settle the differences between the parties.

Irving, J.A. :—I agree.

Galuher, J.A. :—I take a different view from my learned 
brothers. The specifications provide :—

To prevent any disputes, doubts, differences or litigations arising or 
happening, touching or concerning the said work, or any portion of it, 
or relating to the quantities, qualities, description, classification or man 
ner of work done and executed, or to be done and executed by the 
contractor, or to the quality, or classification of the materials, to In- 
employed therein, or in respect to any additions, deductions, alterations, 
or deviations made in, to or from the said work, or any part of it, or 
touching or concerning the meaning or intention of the specifications 
and of this agreement, or any part thereof, or of any contract entered 
into by and between the company and the contractor pertaining t • 
work herein described, or of any plans, drawings, instructions or dim 
tions referred to in the said specifications or the contract, or which may 
In* furnished or given during the progress of the works, or touching or 
concerning any certificate, order or award which may have been made 
by the architect, or in anywise whatsoever relating to the interests of 
the company, or of the contractor in the premises; it is expressly agreed 
that every such question, doubt, dispute and difference shall from tune 
to time be referred to and be settled and decided by the architect, who 
shall lie competent to enter upon the subject-matter of such question, 
doubt, dispute or difference, with or without formal reference or notice 
to the |Mirties to this agreement, or either of them, and that he shall 
judge, decide, order and determine thereon ; and that to the architect 
shall also be referred the settlement of this contract, and the deter
mination of the sum or sums or balance of money to be paid or to 
Ik* received by the contractor from the owner, and it is further expressly 
agreed that such decision as to any and every question, doubt, dispute 
and difference, and said determination and estimate of the quantities, 
qualities, classifications, and of the sum, values, and all other matters 
hereinliefore mentioned and described, shall lie a condition precedent
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to any right of the contractor to receive, demand or claim any nv ncy 
or other compensation under this agreement, and a condition precedent 
to any liability on the part of the owner to the contractor or on 
account of this contract, or for any labour or materials furnished in 
connection therewith.
That conveys to my mind, at all events, one meaning: there 

is a contract, which contract is referred to in and attached to 
this lxmd. There is a provision in the contract that the loss 
shall be for a specified sum or a sum to be found by the archi
tect, and when the architect docs find that sum. that is the sum 
that will be due, and could not be disputed by a principal in 
the first instance; that is the sum which, as I read the paragraph 
in the bond, the principal has agreed to pay. If the architect 
had found a much smaller sum. it does not seem to me that the 
principal could recover any more than he had agreed to recover 
from the obligors under the bond. Holding that view I, with 
great respect, dissent.

Appeal dismissed, Galliher, J.A., dissenting.

ROYAL BANK OF CANADA v. FULLERTON LUMBER AND SHINGLE 
COMPANY, Limited.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving and 
Galliher, JJ.A. January 17, 1912.

1. Appeal (8 VII 13—3">5)—-Discretion as to craxti.no leave to de
fend—.Judgment by default.

The Court of Appeal will not interfere with the exercise of a trial 
Judge’s discretion in granting leave to defend an action after judg
ment by default, unless it appears that there was an abuse thereof.

2. Appeal (8 VIII 3—355)—Trial .Judge’s discretion—Judgment by
default—Leave to defend.

An order granting leave to defend an action, after entry of judg 
ment, upon payment of the coats of the action up to judgment, and 
payment into Court of the amount of the judgment, to abide the result 
of the trial, does not amount to such an abuse of the wide discretion 
vested in the trial Judge, as will justify interference by the appellate

Appeal from an order of Iloway, Co. J., at New Westmin
ster, on the 18th of December, 1911, giving defendant leave to 
defend, after judgment had been entered by default, on paying 
the costs of the action up to judgment, anil also paying into 
Court the full amount of the judgment to abide the result of the 
trial. The default of the defendant's counsel was due to an 
oversight in the solicitor's office, as to the date of the trial. 
Defendant appealed.

The appeal was dismissed.
J. II. Scnklcr, K.C., for appellant:—The order is an im

proper one and should not have been made. Defendant has 
sworn that he has a good defence, and is and was ready to 
defend. He is willing to pay the costs occasioned by the over-
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sight in the solicitor’s office, but in view of the fact that he has 
sworn to having a good defence, he should not in equity be com
pelled to pay into Court the full amount of a judgment which, 
when the action is tried out, may never he rendered against him. 
The order is oppressive, and works a hardship. In effect such 
an order might prevent a defendant from litigating his just 
claim, because financially, he might be unable to comply with 
the order, and thus he denied justice in the Courts : Burgoine v. 
Taylor 1878 , 9 Ch.D. l,and Wolffi v Hughes 1881 . 17 r ! 
427, are cases directly in point, where the Court decided that a 
litigant who had a good or proper case, should not suffer or he 
deprived of his right to litigate his claim on account of the fault 
or omission of his solicitor. It is true hi* should he put on terms, 
but here the terms are unreasonable. It is not a case here of a 
party against whom a judgment has been properly and after full 
litigation, obtained, asking for a stay of execution pending ap
peal. In such a case it would be reasonable that he should he 
required to put up the amount of the judgment. Here tin- d«*- 
fendant merely wishes to get an opportunity to litigate the claim 
against him.

W. M. Griffin, for respondent, was not called upon.
Macdonald, C.J.A., did not think that if he had been in tin- 

place of the learned Judge below, he would have made the order 
appealed from. The law, however, gives the Judge a wide dis
cretion ; he has exercised that discretion, and unless it is plain 
that it has been wrongly exercised, it is inadvisable to interfere. 
It is a mistake, ns a rule, to impose a term which might have 
the effect of preventing a person from litigating his rights, and 
a Judge should exercise great care to see that no injustice of 
that kind is done, but it is a well-known rule of all Courts of 
Appeal that the Court will not interfere with the exercise .if 
discretion save in exceptional cases. His Lordship did not see 
anything fundamentally wrong, where a solicitor or counsel fails 
to reach the place of trial and then asks to be allowed to come 
in and defend, in imposing security such as had been imposed 
in this case.

Irving, J.A., was of the same opinion. It is a pity to make 
any departure from the usual course. In this case probably the 
proper course would have t>een to have gone to the Judge and 
asked him to make another order, but ns the matter stood, the 
Court of Appeal could not very well interfere.

Galliiier, J.A., was of opinion, in the absence of any evi
dence shewing that the discretion vested in the trial Judge had 
been wrongly used, that the Court could not interfere. With all 
respect to the learned Judge who made the order, the term im
posed seemed a very severe one, but ns far as his Lordship could 
see. the Court of Appeal could not very well disturb the ruling

Appeal dismissed.
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KING LUMBER MILLS, Limited v. CANADIAN PACIFIC R. CO. g c
Hritiah Columbia Court of Appeal. Macdonald, C.J.A., Irving and “ 7

Galliher. JJ.A. January 30, 1912. ' • *'•
1912

1. Discovery and inspection ( fi IV—31)—Fire warden—Officer of a ------
RAILWAY CORPORATION—EXAMINATION FOR DISCOVERY. Jan. 30.

A person in the employ of n railway company as a lire warden 
having superintendence over subordinates who patrolled a large territory 
to protect railway projierty from forest lires is an officer of the rail
way company for the purposes of discovery and not merely a servant.

2. Discovery and inspection (§ IV—31)—Officer of a corporation—Ax
EMPLOYEE IN POSITION OF AUTHORITY TO WHOM REPORTS ARE MADE.

Whether or not a person is an “officer" of a corporation for the 
purpose of being examined for discovery depends upon the circum
stances of each particular case, and apart from any official designation 
given to him, may include an employee in a position of authority and 
responsibilty to whom reports would Ik* made by his assistants in the 
course of their duties. (Per Irving. J.A.)

Appeal from an order of Wilson, Co. J., sitting ils a local 
Judge of the Supreme Court, granting an application for the 
examination of one McDonald, a tire warden, in an action for 
damages caused by tire alleged to have been started by one of 
defendant company’s engines. This was a motion for a stay 
of proceedings under that order pending an appeal, but by con
sent it was allowed to be taken as a hearing of the appeal. The 
facts were somewhat indefinitely before the Court, but in effect 
they were that one Cook had been examined for discovery in 
the action. Cook was a tire warden of the railway company, 
having a large area to cover. It developed from his evidence 
that the witness McDonald was the warden who patrolled the 
particular area covered by the fire. It was alleged for the de
fendant company that the fire occurred on the 4th of July, and 
that McDonald did not enter their service until the 18th, and 
lie is not now in their employ. For the plaintiff company it was 
alleged that the fire smouldered until the 31st of July, when it 
broke out and did the damage. The question was whether f 1) 
McDonald was an officer of the company who could bind them 
bv any admissions or statements so as to come within the rule*

eBy marginal rule 370 (<?) of the B.C. Supreme Court Rules, 190(1. ns 
ameniled 1908, the following provisions are made (inter alia) for examina
tions for discovery.

370(c).—A party to an action or Issue, whether plaintiff or defendant, 
may. without order, lie orally examined lie fore the trial touching the 
matters in question by any party adverse in interest and may lie compelled 
to attend and testify in the same manner; upon the same terms and 
subject to the same rules of examination of a witness except as herein
after provided.

(1) In the ease of a corporation any officer or servant of such cor
poration may. without any s|>eciul order, and any one who has been one 
of the officers of such corporation may, by order of a Court or a Judge, 
I*1 orally examined before the trial touching the matters in question by 
any party adverse in interest to the corporation and may be compelled to 
attend and testify in the same manner and upon the same terms and
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and (2) if not, then, not now being a servant of the company, 
was he examinable as such?

The appeal was dismissed, Macdonald, C.J.A., dub it ante.

K. V. Ilodwtll, K.C., in support of the motion :—We say that 
the rule distinguishes between a past and present officer or 
servant of the corporation, and we submit in any event that this 
fire warden would not be an officer within the rule. It would be 
wrong to bind a corporation by the statements of a person (who 
had been in their employ ) after he had left their service. As 
to who is an officer, see Morrison v. Grand Trunk R. Co. (1902), 
5 O.L.K. 38. If McDonald were at present in the service there 
is no doubt he could be examined.

[Macdonald, C.J.A. :—Is he not a post officer ?]

liodwill:—He came into the company's employ after this 
fire. He commenced on the 18th and the fire broke out on the 
4th. He can have no knowledge of it.

II. A. Maclean, K.C., contra :—We say the fire started on the 
4th and smouldered until the 31st, and McDonald was given 
superintendence over this area. He, therefore, was on the ground 
from the 18th to the 31st, and must of necessity have knowledge. 
He is also an officer, examinable under the rule: see Dawson v. 
London Street R. Co. (1898), 18 P.R. 223, where a motornmu 
and a conductor were held to be officers of the company for pur
poses of discovery. See also Watson v. Rodwell (1876), 3 Ch. 
D. 380.

Uodwell, in reply :—The Dawson v. London Street II. Co., 
18 P.R. 223, case is distinguishable ; the men there were present 
servants, and the company were given the election of which man 
should be examined.

Macdonald, C.J.A.:—As both my learned brothers are satis
fied that the person sought to be examined had been an officer, 
not merely a servant of the company, and therefore examinable 
under the rule, there is no need to reserve judgment, although 
I may say I have some doubt.

Irving, J.A. :—I think he was an officer. Whether a person 
is an officer or not depends upon the circumstances of each par
ticular ease. This man was one to whom subordinates would 
report from time to time, and would be in a position to state 
what reports he had received from his assistants.

subject to the same rules of examination as a witness, save as hereinafter 
provided. Such examination may be used as evidence at the trial if the 
trial Judge so orders.

(2) After the examination of an officer or servant of a corporation a 
party shall not lw at liberty to examine any other officer or servant with
out an order of the Court or a Judge.
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Galliher, J.A. :—I think that while he was in the employ of 
the company he was an officer liable to examination, and the 
fact that he had left the employ would not take from him any 
information that he had gained while he was an officer; in fact, 
he is a past officer.

Appeal dismissed. Macdonald, C.J.A.. dubitante.

McArthur v. Rogers.
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British Columbia Court of Appeal, Macdonald, C.J.A., Irving, and B.C.
(lalliher, JJ.A. January 16. 1912. ------

1. Jury (§ I Tt 1—17)—Right to jury in civil actions—Injunction. ( ‘
The plaintiff in an notion for damages for breach of an agreement *

to supply water for domestic and irrigation purposes, and for a man- ---- "
da tory injunction to compel performance thereof, is not entitled upon ,im- 11 
notice to a jury, under B.C. Rules, 1906, marginal rules 426-432.

2. Appeals (§ YTIJ 6—375)—Trial Judge’s discretion—Refusing trial

The appellate Court will not interfere with the trial Judge’s exer
cise of discretion, under marginal rules 420-432 of the B.C. Rules.
1906, in refusing the plaintiff a jury in an action for damages for the 
breach of an agreement to supply water for domestic and irrigation 
purposes, and for a mandatory injunction to compel performance 
thereof.

Appeal from an order made by Morrison, J., at Chambers 
in Vancouver on the 5th of December, 1911, dismissing plain
tiff’s application for an order for trial with a jury.

The statement of claim alleged breach by defendant of an 
agreement to supply water for use on plaintiff’s lot for domestic 
and irrigation purposes, and claimed damages and a mandatory 
injunction to compel the performance by defendant of his 
agreement.

The statement of defence, besides denial of the agreement, 
set up a proviso exempting defendant from liability for causes 
beyond his control and alleged that any deficiency in the supply 
of water was caused by drought, and also set up a proviso that if 
certain payments were not made by plaintiff, his supply of 
water should be cut off, and alleged that such payments had 
not been made. The application for order for trial with a 
jury was made within four days after notice of trial given. 
Plaintiff appealed.

The appeal was dismissed.
IV. B. A. Ritchie, K.C., for appellant :—While Order 

XXXVI.• differs somewhat from the English rule on account

'Order XXXVI. Part II. ( Mode of Trial ) of British Columbia Rules 
1906. provides as follows (marginal rules 426-432) :—

426. In actions of slander, libel, false imprisonment, malicious pro
secution. or breach of promise of marriage, the plaintiff may, in his notice 
of trial to be given ns hereinafter provided, and the defendant may, upon
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of there being no chancery division in British Columbia, its 
scope and intention is the same, namely, that, subject to cer 
tain cases where the Judge is given discretion, the mode of 
trial is to remain as it was before the rules were passed, viz. 
when equity eases, except where a special issue was ordered 
to be tried by a jury, were tried by a Judge without a jury, and 
common law cases were tried with a jury where the cause dot s 
not come within rules 3, 4, or 5, a party making application 
within due time is entitled as a matter of right, to an order for 
trial with a jury, under rule 6.

It cannot be said here that the equitable jurisdiction of the 
Court is invoked. The action is brought to recover damages

giving notice within four days from the time of the service of notice uf 
trial or within such extended time as the Court or a Judge may allow, 
or in the notice of trial to be given by him as hereinafter provided, sigiiih 
his desire to have the issues of fact tried by a Judge with a jury, and 
thereupon the same shall be so tried.

427. All causes and matters relating to the following shall be tried 
by a Judge without a jury, viz. :—

The administration of the estates of deceased persons;
The dissolution of partnerships or the taking of partnership or other 

accounts ;
The redemption of foreclosure of mortgages;
The raising of portions, or other charges on land;
The sale and distribution of the proceeds of projierty subject to any 

lien or charge ;
The execution of trusts, charitable or private;
The rectification, setting aside, or cancellation of deed or other written 

instruments;
The specific performance of contracts between vendors and purchasers 

of real estates, including contracts for leases;
The partition or sale of real estates $
The wardship of infants and the care of infants’ estates.
Probate:
All causes or matters other than those specified in this Rule, in which 

the equitable jurisdiction of the Court is invoked, unless the Court 
or Judge shall otherwise order.

428. The Court or a Judge may, if it shall appear desirable direct n 
trial without a jury of any question or issue of fact, or partly of fact and 
partly of law. arising in any cause or matter which previously to the 
passing of the Judicature Act. 1879, could without any consent of parties 
nave been tried without a jury.

429. The Court or a Judge may direct the trial without a jury of any 
cause, matter, or issue requiring any prolonged examination of docu
ments or accounts, or any scientific or local investigation which cannot 
in their or his opinion conveniently lie made with a jury, or where the 
issues are of an intricate and complex character.

430. In any other cause or matter, upon the application within four 
days after notice of trial has lieen given of any party thereto for a trial 
with a jury of the cause of matter or any issue of fact, an order shall be 
made for a trial with a jury.

431. (a ) In every cause or matter, unless under the provisions of 
Rule 0 of this Order a trial with a jury is ordered, or under Rule 2 of 
this Order either party has signified a desire to have a trial with a jury 
the mode of trial shall be by a Judge without a jury ; provided that in 
any such case the Court or a Judge may at any time order any . m«e, 
matter, or issue to lie tried by a Judge with a jury, or by a Judge fitting 
with an assessor or assessors. And in the event of such trial In ing or
dered to be held by a Judge sitting with an assessor or assessor-, then
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for breach of contract and an injunction is claimed only as an B.C. 
ancillary remedy. The test is whether the action is in sub- 
stance a common law or an equity action: see Coles v. Civil 
Service Supply Association (1884), 32 W.R. 407; Gardner v. — 
Jay (1885), 29 Ch. I). 50; Clairmonte v. Prince (1897), 30 *fcA"T',VR 
\ 8.R. 258. Rooias.

G. E. McCrossan, for respondent, not called upon. ----
Statement.

Per curiam :—The appeal should be dismissed. It docs not 
appear to be a case for a jury, but in any event, seeing that the 
learned Judge below has exercised his discretion, and has come 
to the conclusion not to grant a jury, we ought not to interfere.

Appeal dismissed.

such Judge may call in the nid of one or more assessors specially qttnli- 
tifd and try the cause or matter wholly or partially with the assistance 
of such assessor or assessors. The Court or Judge may tlx such remunera
tion for the assessor or assessors as may seem meet, and the amount so 
fixed shall form part of the costs of the action;

(6) The plaintiff in any cause or matter in which he is entitled to a 
jury may have the issues tried by a special jury, upon giving notice in 
writing to that effect to the defendant at the time when he gives notice

(c) The defendant, in any cause or matter in which he is entitled to a 
jury, may have the issues tried by a special jury, on giving notice in 
writing to that effect at any time after the close of the pleadings or 
settlement of the issues and before notice of trial, or if notice of trial has 
been given, then not less than six clear days before the day for which 
notice of trial has been given;

(d) Provided that a Judge may at any time make an order for a 
special jury upon such terms, if any, as to costs and otherwise as mav 
be just.

4.12. Subject to the provisions of the preceding Rules of this Order, 
the Court or a Judge may, in any cause or matter, at any time or from 
time to time, order that different questions of fact arising therein lie 
tried by different modes of trial, or that one or more questions of fact 
bo tried liefore the others, and may appoint the places for such trials, 
and in all cases may order that one or more issues of fact lie tried before 
any other or others.

IH RE MUNICIPAL ELECTIONS ACT.
Ilritish Columbia Supreme Court, Gregory, J. January 5, 1912.

1. Elections (§ IB—12)—'Voters' lists—Conditions precedent to iieino
PLACED ON SAME—MUNICIPAL ELECTIONS ACT ( B.C. ).

Where an applicant to have his name placed upon the municipal 
voters’ list, properly qualified in every respect, made the necessary 
declaration liefore a special commissioner for taking affidavits ap
pointed under the provisions of the Provincial Elections Act (B.C.) 
instead of making the same before a Commissioner for taking affidavits 
in the Supreme Court. as required by the Municipal Elections Act 
• B.C. i, such non-compliance with provisions of the last-mentioned Act 
i- fatal, and the placing of his name on the municipal voters’ list by 
the derk of the municipality was improper and the Court of Revision 
r ghtfully struck his name from the list.

[liarien v. Hopkins (1857), 3 C.B.X.S. 370, distinguished.]

B.C.

8.C.
1912
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Application ou the part of certain persons for an order that 
the names of such persons be added to the voters’ list, as revised 
by the Court of Revision of the city of Victoria. Heard by 
Gregory, J., at Victoria, on the 2nd of January, 1911. At the 
last meeting of the Court of Revision for the city of Victoria, 
the names of a large number of persons otherwise entitled to be 
entered upon the list of voters for the municipality were stricken 
from such list on the ground that the declarations made by them 
were not taken before a properly authorized officer.

The declarations in question were taken before a commis
sioner appointed to take affidavits under the provisions of the 
Provincial Elections Act in the electoral district in which such 
commissioners resided. All declarations were made and taken 
in good faith.

The application was refused.

11. A. Maclean, K.C., in support of the application :—These 
persons were qualified to vote and the action of the Court of Re
vision practically disfranchises them. The Courts lean in the 
strongest way against an act operating as a disfranchisement -if 
a citizen. The Elections Act should be liberally construed: 
Davies v. Hopkins (1857), 3 C.B.N.S. 376. Commissioners ap
pointed under the Provincial Elections Act are competent to 
take affidavits in the Supreme Court, not especially for the pur
poses of that Act: see also Nuth v. T ampli n (18*81), 8 Q.B.l). 
247 at pp. 252 and 253.

Messrs. F. A. McDiarmid, and J. Y. Copeman, contra: — 
Davies v. Hopkins, 3 C.B.N.S. 376, is not applicable, because the 
statute governing that case and this case are dissimilar. The 
British Columbia statute definitely states before whom declara
tions can be made. The statute also provides for the only thing 
which the clerk has power to check, viz., the delivery of a 
statutory declaration to him within a prescribed time, and the 
statute further provides for the duties of the Court of Revision. 
A declaration is not valid if made before a person who has no 
authority to take the same. Such declaration is not an instru
ment upon which perjury could he assigned. A commissioner 
appointed under the Provincial Elections Act is appointed ns a 
commissioner for taking affidavits for the purposes of that Act

2. Oath <§ 1—3)—Declaration of qualification of votehs—Municicm 
Elections Act (B.C.)—Provincial Elections Act ill.C. i.

Where by the terms of the Municipal Elections Act (1$.C\) the 
declaration of qualification of voters is to be made before a “cumini- 
sioner for taking atlidavita in the Supreme Court,” a declaration of 
qualification made before a commissioner appointed under the pro
visions of the Provincial Elections Act I B.C. ) is of no legal effect, 
the powers of the commissioners last referred to being restricted t ■> 
those conferred upon him by the Act under which li«- was appointed.

[Boyd v. McXutt, 0 Ont. P.U. 41)3 ; Bullard v. Huntingdon, 10 C.L..I. 
108, and Jtcynolds v. Williamson, 25 U.C.C.P. 40, referred to.]
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in the electoral district in which he resides, and is restricted not 
only to that district, but to the purposes of that Act. Numerous 
cases demonstrate the strictness with which the Courts look upon 
affidavits : Boyd v. McNutt (1883), 9 Ont. P.R. 493 ; Bollard v. 
Huntingdon (1880), 16 C.L.J. 168. An affidavit sworn before 
an official having no power to take a deposition is invalid : Rey
nolds v. Williamson ct al. (1875), 25 U.C.C.P. 49; Ontario 
Evidence Act, It.S.O. 1887, eh. 61. The Court has power to 
put only such names of voters on the list as have been improperly 
omitted.

S.C.
1012

lx He 
Municipal 
Elections 

\i r.

Argument

UREtiORY, J. :—This is an application under the provisions of 
the Municipal Elections Act, sec. 17, eh. 14, British Columbia 
statutes, 1908, by a number of householders, to have their names 
placed on the voters’ list for the city of Victoria.

The names were originally placed on the list by the clerk of 
the municipality under sec. 6 of the Act. but were struck oft’ 
by the Court of Revision, acting under the authority of sub-sec. 
(c) of sec. 14 of the Act, on the ground that the applicants had 
not made the statutory declaration required by sec. 6 before a 
commissioner for taking affidavits in the Supreme Court, but 
before a special commissioner for taking affidavits appointed 
under the Provincial Elections Act (sec. 13, eh. 17, British 
Columbia statutes, 1903-04).

Mr. Maclean, for the applicants, raises two points, viz. : 
First: The Court of Revision had no jurisdiction to review the 
finding of the clerk as to the authority or qualification of the 
commissioner before whom the declaration was taken. Second : 
That a commissioner appointed under the Provincial Elections 
Act is qualified to take the declaration, inasmuch as he is a 
commissioner for taking affidavits, and the Court will ignore 
the qualification in the statute that he is appointed “for the pur
pose of acting under the Act.” or will treat the words merely as 
a declaration of the reasons for making the appointment.

It is undisputed that, the applicants have the necessary quali
fications, and are entitled to go on if the declarations arc pro
perly made.

Mr. Maclean lays great stress upon his first point, and he 
frankly admits that, his argument goes the length of holding that 
if the clerk put names on the list without any declaration at 
all. the Court of Revision would have no jurisdiction to remove 
them on that ground, citing Registration Appeals, Davies v. 
Hopkins (1857), 3 C.B.N.S. 376, where, although a very similar 
contention was successfully maintained, I do not think it assists 
him, because that decision turned upon the wording of the 
statute (6 and 7 Viet., eh. 18) then under consideration, and 
Cocklmrn, C.J., and Williams, J., expressly drew attention to the 
peculiar wording of that statute, Williams, J., stating, at p. 387, 
that if the application before the Court had been one to insert a
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B.C. name omitted by the overseer, the decision of the Court would 
s £ have to be different, as in such case it had to be proved before 
1012 the revising barrister that the proper notice had been given, and
---- that the applicant possessed the qualification named in that

Municipal stutute i but as the case before the Court was one to strike out 
Elections a lia»ne on the list, the revising barrister could only inquire into 

Act. such matters as the statute permitted him to inquire into in such 
Gregory] j. case8> and the sufficiency of the notice was not one of them.

Now, our statute makes no distinction. The duties of the Court 
of Revision are the same whether a name has been improperly 
placed on the list or improperly omitted from it. Sub-sec. 2 of 
sec. 14 of the Municipal Elections Act provides that the Court 
of Revision shall correct and revise the list, and shall have power 
“to determine any application to strike out the name of any 
person which has been improperly placed thereon, or to plaee on 
such list the name of any person improperly omitted,” etc.

If there has been no declaration, or a declaration made before 
an unauthorized person, and yet the name of the declarant ap
pears on the list, it is beyond dispute that the requirements of 
sec. (» of the Act have not been complied with, and the name has 
been improperly placed there ; that is the exact situation which 
the Court of Revision is empowered to deal with under our 
statute.

It seems to me, therefore, clear that Mr. Maclean’s first con
tention is unsound.

As to the second point, there may be some doubt. My atten
tion has been called to the case of In re Provincial Elections Act 
(1903), 10 B.C.R. 114, and particularly to the remarks of 
Walkem, J., at the bottom of p. 120, to the effect that franchise 
Acts are to be liberally construed, as their object is to enfranchise 
and not disfranchise persons possessing the necessary qualifica
tions. In that case the language of the Act itsplf was broad, 
and the Court held that it could not be cut down by implication 
from the form of the jurat given in a specimen affidavit set out 
in a schedule to the Act. No one will la* inclined to question the 
soundness of that decision, or Mr. Justice Walkem "s remarks ; 
but neither seems to justify me in ignoring the plain qualifica
tion of the powers of a commissioner appointed under sec. 13 of 
the Provincial Elections Act. That section is as follows :—

The Lieutenant -Governor in Council may appoint any person who is 
a British subject as a commissioner for taking affidavits in the Supreme 
Court for a limited period without payment of any fee, for the purpose 
of acting under this Act in the electoral district in which lie reside.*

The commissioners before whom the declarations in question 
were made were appointed under that section, and the order in 
council appointing them, and their official notification of ap
pointment expressly state that the appointment is “for the pur
pose of acting” under that Act. The applicants argue that the
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words of qualification in the Act, the order in council, and the 
notification mean nothing, are merely a declaration of the reason 
why the appointments are made, and that once made, the ap
pointees have, as Mr. Maclean puts it, “the full appointment,” 
and have full power and authority to take any declarations made 
in any cause or matter pending in the Supreme Court. 1 cannot 
agree with that : to me the language appears perfectly plain, 
ami in addition, the temporary nature of the appointments, the 
limitation of the appointees’ activities to the electoral district in 
which they reside: the fact that there is no fee payable and that 
they are not appointed by a Judge of the Supreme Court under 
the Oaths Act (changed in 1911), and under which appointment 
«ni payment of a fee they receive a formal commission under the 
seal of the Supreme Court, and were entered on the roll of com
missioners in the registry of that Court, all indicate. I think. 
th.it tin Legislature intended expressly to restrict the powers of 
sn li appointees to the purposes of that Act. To accept the 
applicants’ contention would lie to treat these qualifying words 
as surplusage.

It is a well-known rule of interpretation of statutes that such 
a sense is to he made upon the whole as that no clause, sentence 
or word shall prove superfluous, void or insignificant, if by any 
other construction they may all be made useful and pertinent: 
Craies Statute Law. 2nd ed.. 112.

If the persons taking the declaration had no authority to do 
so. then they cannot be looked at--they are not declarations 
under the Act: see Reynolds *. Williamson et al. 11875). 25 
r.C.C.I*. 49. and other cases referred to by Mr. McDinrmid.

Although tile declarants are possessed of the qualifications 
entitling them to lie placed on the list on making the proper 
declaration, the making of that declaration is a condition prece
dent which must be complied with. The Municipal Elections 
Act. secs, fi and 7. provides not only that the declaration shall 
Im* made, but also the form of it. the particular month in which 
it slinl! In- made, and that it must lie filed with the clerk within 
twcntv-fmir hours after it is made. That these provisions can
not Im* ignored will not lie disputed: then, surely, neither can the 
provision directing before whom the declaration is to lx* made.

The only possible doubt appears to me to arise from the fact 
pointed out by Mr. MeDiarmid that both the Provincial and 
Municipal Elections Acts use the same expression, viz., “Com
missioner for taking affidavits in the Supreme Court.” and 
strictly speaking, there is no such officer known outside of those 
Acts, the Oaths Act, see. 1. stating that commissioners appointed 
under it “shall he styled commissioners for taking affidavits 
within British Columbia.” But that Act goes on to provide that 
the acts of such commissioners are valid in all Courts of the 
Province, and it is common knowledge that they are always

B.C.
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spoken of as eommissioners for taking affidavits in the Supreme 
Court, which they in fact arc. Neither of the Klection Acta 
state that the conmiissioners therein named shall lie styled in 
any particular way : and to hold that because of tin* mere sim 
ilarity of the expression in those Acts, commissioners under tli 
Provincial Kleetimis Act arc the persons named to take deelarn 
lions under the Municipal Act, would not only greatly enlarv 
the powers of the former commissioners, in direct antagonism 
to the express words of that Act, hut it would exclude eommi> 
sinners as generally understood from taking them. I cannot 
think that the Legislature intended to do any such thing in «• 
indirect a way. ami by such uncertain language.

The application will he dismissed, hut by agreement between 
the parties, the city will pay the costs, fixed at tiUlH).

.1 ppliratinn tllsmisstd.

McKenzie v. goddard.
Itritixh Columbia Court of I p/u al, Macdonald, CJ.A., ïrring and 

liallihrr, JJ.A. .1 #»r«l 2, 1912.

1. Assm.NMKXT (8 III— 2SI— AssiliNMI NT OK LAN II COXTHAUT— E«JI 11 U -
RllillTS AND LIAMI.IT1K» OK PARTIKS.

Where n vont r act for tlte «nie of In nil ha* lieen cancelled to t 
vendor livenim* of the non-payment to the wilder of all of the inn i d 
payment, which, however, the contract recited haul lieen paid in full, 
an* assignee thereof taken subject to all equities lie tween the vendor 
and vendis*, and can not, in the absence of allegation and pri*'t «*f 
ei|iiitable rights as an Innocent purchaser without notice, upon tender 
of the halaiice due upon the contract, obtain *|M*cific performa nee 
thereof.

[Hoddard v. Slitnji rland. lit B.t'.H. .129. distinguished ; Hiinw \ 
Wclmtcr ( 1902). 71 IJ. <*h. 3H1. and Winter V. had Arnuai, 3 Russell 
4HM. referred to.]

2. Estoppel (| III I)—H7)—Equitable estoppki.—Rkvitai. in com inn
Where the assignee of a contract desire* to set up a claim agam-t 

the other contracting party which would not Ik* available if *ct up 
his assignor, ex. gr., hi* purchase without notice that a part of a -urn 
recited in the contract to have lieen paid, had not in fact been paid 
by reason <»f dishonour of the cheque given therefor, and the c-t. ; i»l 
against the other contracting party by reason of the assign's-' inn* 
cent reliants* upon the recital, the onus of proving such claim of «split 
able estoppel is upon the assignee.

( Halshury'* haws of England, vol. 13, p. 371. par. 323. approved.|

An appeal hv tin* plnintifV from the judgment of tirant, t o. 
Ct. .1., who iliHtniHHvd the net ion.

Tit»* appeal whs ilismiKml.
,/. .1. Findlay, for appellant.
W. It. .1. Hitchif, K.C., for respondent.
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Mai i>« xaU), ('..I.A., concurred in the judgment of Halm her, 
.1 A.

JRVINU, J.A. : It is said that the recital in the deed that 
the *00 has been paid in full estops the defendant from setting 
i.(> this non-payment: I I Hals., par. 3ti5.

That w«* may assume to he so if the plaintiff innocently acts 
upon tin- faith of the representation.

In this ease \\c have no evidence that the plaintiff innocently 
acted upon the representation.

I think the plaintiff must at least pledge his oath to that fact, 
lu Vin v. I!in, 2 Drew. 73, evidence appears to have been given.

1 would dismiss the appeal.

B. C.
C. A.
1912

McKkxzik

(tOIMIARD. 

In lug. 4. A.

(1au.1I 1ER. J.A.:—The learned County Court Judge was 
under the impression (the ease not then being reported i that 
(ioddard v. Sling* rland, 10 H.C.R. 329, decided by this Court, 
concluded the ease at bar. and so decided. That case, however, 
has no application, as the rights here are inter partes.

The plaintiff claims under an agreement entered into between 
the defendant and one Franks, for the sale to Franks of certain 
lands in tin* agreement set out, and which agreement was as 
signed to him. In the agreement the receipt of *5() is acknowl
edged as being paid, and the balance *200 is to be paid in 
monthly instalments. As a matter of fact, only *20 of this *50 
whs paid in cash, and a cheque for *24 payable some months 
afterwards, which turned out to be worthless, given for the 
balance.

When the defendant discovered that the cheque was worth
less. lie notified Franks that the agreement was cancelled, but 
prior to such notification Franks had assigned to the plaintiff.

The plaintiff some time afterwards tendered the balance due 
and requested a conveyance, but the defendant refused, claiming 
the agreement was cancelled.

This action is for specific performance, the plaintiff paying 
the am mut tendered into Court.

Apart from the Land Registry Act. the defendant relies on 
the fact as he contends that the plaintiff stands in the shoes of 
Franks, and that his rights are subject to any equities existing 
b tween the defendant and Franks.

If the plaintiff is an innocent purchaser without notice, lie 
does not stand in Franks’ shoes, and the defendants are estopped 
from setting up that they did not receive the payment acknowl
edged in the agreement : Ilalsbnry. vol. 13. p. 371. par. 323 : 
H r v. Wt /■ 1902 .71 I. .1 Ch 561

In Winter v. Lord Anson. 3 Russell 488, cited by Mr. Ritchie. 
Lord Anson purchased with notice of the plaintiff’s claim, and 
retained sufficient out of the purchase monies to indemnify him.
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Tin* cause at bar was submitted to the trial Judge upon the 
pleadings and certain admissions by counsel. It does not appear 
from these whether the plaintiff had or had not notice that 
Franks had not paid the whole of the first payment of *50, nor 
was the point taken before us: but it appears to me that if the 
plaintiff is relying on an equitable right, outside of the rights 
he acquired under the assignment, viz., that of a purchaser with 
out notice, he must allege and prove same.

Having failed to do so. 1 am of opinion that the appeal should 
he dismissed.

Appeal dismissed.

B.C. HARRIS v. HICKEY AND CO.

S. C. British Columbia Supreme Court. Trial before (Iregory. J.
1922 January 31, 1012.

Jan. 31. 1. Evidenck (gllM—362a)—Establishment of falsity of charm
Failvre to hex y truth of allegation—Presumption—lt.( 
Rile 13.

Tin- innocence of the plaintitr in an action for malicious prn*ecwi< a 
of tlie charge against him is sufficiently established where the 
allegation of his statement of claim that the defendants faisoh 
and maliciously prosecuted him, was not denied by the defendant' 
in their defence, the truth of- such allegation lieing thereby admitted 
under Order XIX.. Rule 13, of the B.C. Rules.

2. Malicious prosecution (8 IIR—5)—Charging theft—Doubt as m
defendant's belief—Want of probable cause—Sufficiency h

Want of probable cause on the part of the defendants is sufficiently 
shewn in an action for malicious prosecution where the circumstances 
disclose that, in preferring a charge of theft against the plaintiff, they 
acted rashly, and the question whether they really lielieved that the 
plaintiff intended to steal from them was open to doubt, as honesty and 
reality of belief in his guilt was essential to thé defendant's y 
lection.

3. Malicious prosecution (8 I—2)—Effect of advice of counsel before
LAYING CHARGE—WANT OF PROBABLE CAUSE.

Advice of counsel before charging a person with an offence, while 
evidence in the defendant’s favour in an action for malicious prosecu
tion. does not constitute a complete answer to a claim of want of 
lirobable cause, especially where it appears that the defendants tril'd 
to rely on their solicitor without forming an opinion of their own 
as to the guilt or innocence of the plaintiff.

fPrentiss v. Aiulcmou Logging Co. (1911), 111 B.C.R. 289. r-!< • I 
to.]

Action for malicious prosecution, tried by Gregory, J.. at 
Victoria on the 25th of January, 1912. The jury answered 
all the questions in favour of the plaintiff, and fixed the dam
ages at *150, but at the conclusion of the plaintiff’s case leave 
was reserved to move for a nonsuit on the grounds that (aI the 
plaintiff had not proved his innocence of the charge made
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against him, anil (h) that the plaintiff's own evidence shewed 
that the defendants hail reasonable anil probable cause for the 
[irowcution.

The plaintiff recovered judgment.
.1/. It. Jackson, for plaintiff.
F. Higgins, for defendants.

Gregory, J. :—In support of the tiret contention, Mr. Hig
gins referred to the judgment of Bowen, L.J., in Aliratli v. 
Sorlli Fasten! Ity. Co. ("188.1), 11 Q.R.D. 440, at p. 455, where 
he distinctly says that the plaintiff must prove that he was in
nocent. and that his innocence was pronounced, etc. When this 
case was before the House of Lords (1880), 11 App. ('as. 247, no 
reference was made by the House to the above remarks of Lord 
Justice Bowen, and doubt as to its correctness is suggested in 
Halsbuiy's Laws of Kngland, vol. 19, where, at p. 077, it sets 
out the essentials required to lie proved by the plaintiff; and at 
p. 082, note (q), reference is made to Lord Justice Bowen's 
remarks. Mr. Higgins referred to Watt v. Clark (1889), 18 
Ont. 11. 002, as following the judgment of Bowen. L.J., hut a 
reference to that ease shews that Hose. J.. who delivered the 
judgment of the Court, expressly refrained from pronouncing 
mi opinion on the point. It is also unnecessary for me to 
express any opinion on the matter, as I think the plaintiff has 
proved his innocence. In paragraph 5 of the statement of 
claim, the plaintiff alleges that the defendants falsely a ml 
maliciously prosecuted him; and the defendants in their de
fence. paragraph 4, do not deny the falsity of this charge, hut 
allege that they did so on reasonable and probable cause and 
without malice. This seems to me to dispose of the matter, for 
under order XIX., rule Id,* this is an admission of the falsilx 
of tlieii charge, or, in other words, an admission of the plain
'll! s innocence, and, supported ns it is by the depositions In 
the Court below, on which clearly the charge against Harris 
was rightly dismissed, it seems to me that the plaintiff has done 
i.'l he is required to do under this head, and had my attention 
been drawn to the pleadings during the hearing of the motion, 
1 would have disposed of it at once.

As to the second point, whether it was necessary for me to 
leave the questions touching on probable cause to the jury, 
my own opinion is that there was a want of reasonable and

B.C.

('. A.
101J

Harris

H4CoET

Gregory, J.

•Order XIX., Rule 13, of the B.C. Rules, is as follows: “Every allega
tion ! fact in any pleading, not being a petition or summons if nut denied 
VMiiiically or liv necessary implication, or stated to be not admitted in the 
pleading of the opposite party, shall be taken to lie admitted, except ns 
against an infant, lunatic, or person of unsound mind, not sU found by 
inquisition: Provided that a speeide denial may be made of any or all the 
all* i ns contained in t'...... pposite party's pleading u ■■! any portion
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that the defendants acted most rashly, particularly with refer 
cnee'to the ink and paper alleged to have been stolen; and it is

Harkis

A Vu.

at least open to doubt if they really believed that the plaintiff 
intended to steal; and the honesty and reality of that belief is 
of great importance in actions of this kind; and even if there 
is an honest belief, it is an elementary principle of law that it
does not assist them unless there was reasonable ground for such 
belief. Their taking advice of counsel is evidence in their 
favour, but 1 do not think that our Court of Appeal 
as argued by counsel, to lay down the doctrine in Prentiss 
Anderson Logging Co. and Jcrcmaison (1911), Hi It.C.R. 289. 
18 W.L.R. .‘$40, that it is a complete answer to the claim of 
want of reasonable and probable cause—there are too many 
strong expressions of opinion against this by many of the great 
English Judges, and Clerk & Lindsell on Torts, 5th ed., 1909, p. 
054, and Addison, 18th ed., p. 250, both say that it is no defence 
Roscoe’s Nisi Prius Evidence, 18th ed., p. 884, says it is evid
ence, but he does not say it is necessarily a complete answer. 
From the evidence given by the defendants before the magis
trate, and also on the trial, 1 would think that the best that 
could be said is that they tried to rely entirely on their solicitor 
without forming any opinion of their own on the guilt or inno
cence of the plaintiff.

Mr. Higgins must fail on his motion, and as the answers of 
the jury are entirely in favour of the plaintiff, Mr. Jackson's 
motion for judgment must prevail, and there will be judgment 
for the plaintiff for $150, with costs.

Judgment for plaint it)'.

QUE. LAMBERT PHARMACAL CO. v. J. PALMER AND SON, Ltd.

K. R. 
1012

Quebec Kouj'h Bench [ Appeal Biile), Ai chambra all, V.J., Trcnholnu. < 
ami ('anvil, .1.1. March 30, 1912.

1. Trade mark (§ II—0)—“Lihtkratkd tooth powder”—“Listkkim "
Mar. 30. Articles sot similar—Different classes of trade.

The putting on the market of an article known an “listcratcd 
tooth powder” is not an Infringement of a trademark duly registered 
covering a medicinal substance sold to physicians and chemists m• !-r 
the name of “Listerine” as the two articles are not similar and are 
not sold to the same class of |H»oplv or clientèle, more vspcciail) when 
the people who buy or use “Listcrine” buy it because of its good re
pute and nut because the plaintilf is the manufacturer or compounder 
of it.

2. Trade mark (8 VI—30)—Statutory effect of registration—Scorn: of

For a registered specific trademark the Trademark ami l>< -ign 
Act gives the right of exclusive use of it only to designate a “cla«« "f 
merchandise of a particular description,” ami the scojk* of such title 
cannot he extended by construction, for all doubts are to Is- resolved 
in the direction of freedom and not of the exclusive right.

[Apollinaii» i'o. v. Ilertfehll, 4 R.P.C. 478, distinguished.)

4080
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3. Trade mark < g I—2)—Right to vac trade mark—Particular goods QUE.
—(ioolis BELONGING TO SAME GENERAL CLASS. -------

The right to » trademark or trade name is merely n prior right K. H.
to use such mark or name in connection with the particular goods 1913
or business to which it is applied and which it has come to indicate; but ------
the right extends to other goods or business of the same general class I .am BERT 
as that in which it has been applied. Pharmacal

4. Trade mark i 8 I—2)—Particular application—Same name or mark * °
OX DIFFERENT CLASH OF GOODS. Pu MI R &

There is no general right to a trademark or trade n ame apart from s,(\. i n,
its particular application; and other j ter sons may legally use the 
identical name or mark in connection with a different class of goods or 
of business.

[Kno V. Ihnni ( 1890), 15 A.C. 252; .1 list ml inn Wine 
('asc. Il rh. I). -J7X; I.'iishnnn \. (Iri/fiths, lf> R.l\(\ 105; Collins v. 
Anns, 1H Fed. Rep. 501. distinguished.]

f>. Trade mark <§IV—16)—What amounts to an infringement—Cm
l I MSTANCES OF TRADE OR MARKET TO BE CONSIDERED.

In ascertaining whether there has been a violation of a person’s 
right in such mark the Court will lie guided bv all the circumstances 
of the trade and market and of the uses of the mark us well as any 
meaning or idea which may have I teen publicly attached to the word 
mark itself Itcfore its adoption as a mark.

6. Trade mark i5 II—8<i)—l m of name of celebrated personage—
"Lister"—Descriptive words.

A person who selects the name of a celebrated personage and 
fastens it upon his trade products must be held to take it with its 
disadvantages as well as its attractions; the word "Lister.” how
ever, has not so far liecome a mere word of description not susceptible 
of being appropriated as a trademark by long user.

7. Trade mark <§IV—241—Essentials of infringement—I'se calcu
lated to deceive.

A trademark should distinguish the trader's goods and the essen
tial of an infringement ( where the essential particulars are not 
Itodily appropriated ) is that the use of the murk upon tl.e defendant’s 
goods is calculated to lead purchasers to buy them when asking for 
the plaintiff’s goods; failing such proof an action for infringement 
should lie dismissed.

H. Conflict of laws <g I E—101)—Wrongful interference with trade
—Quebec civil law—English law.

Civil law responsibility for wrongful interference with a plaintiffs 
trade is to Is* determined by Queliee law and not by English law ex
cept in so far as it depends upon statutory construction.

This was an appeal from the judgment of the Superior 
Court, Archibald, J., rendered at Montreal on the 18th June, 
1910, dismissing, with costs, the appellants' suit in injunction 
tc prohibit the respondent from selling a tooth-powder under 
the name of “Listerated tooth power" and for $5,00(1 damages 
for infringement of trademark rights.

The appeal was dismissed with costs.
The facts are fully set forth in the following notes of judg

ment of the trial Judge.
Archibald, J. :—In this ease, the plaintiff asks a writ of 

injunction to restrain the defendant from infringing a certain 
trademark belonging to the plaintiff, consisting of the word
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“Listerine,” ns applied to a certain product, the manufacture 
of the plaintiff, known by that name, and further, to restrain 
the defendant from passing off goods, not of the plaintiff’s 
manufacture, as and for such goods, and particularly to re
strain the defendant from offering or selling any tooth powder 
or other toilet, medical, or pharmaceutical preparations bearing 
the plaintiff’s trademark or any colourable imitation thereof, 
and the plaintiff further prays for damages in the sum of 
$5,000, and for an account.

The plaintiff alleges that it has been, for many years, manu
facturer of and dealer in toilet, medical and pharmaceutical 
products, carrying on an extensive business throughout the 
Dominion of Canada and in the United States of America : 
that the plaintiff has, for many years, but principally since 
the 1st of May, 1881, together with its predecessors in the satin- 
business, extensively used and advertised, in connection with 
certain of their products for toilet and medicinal purposes, tin- 
trademark “Listerine,” that this name was more particularly 
to designate a certain anti septic, medical preparation manu 
factured by the plaintiff under a private formula and sold by 
it, and employed by physicians and surgeons and dentists as 
well as by the public, during nearly thirty years past; that, 
on or about the 5th of November, 1888, the said word was re 
gistered by the plaintiff as a specific trademark in the Dorn 
inion of Canada ; that this trademark has become very valuable 
and has long since come to mean an anti septic article in the 
trade, as manufactured by the plaintiff; that the defendant and 
its auteurs have been carrying on a retail and wholesale business 
in Montreal, and among other articles, deal in tooth powders and 
washes containing, or alleged to contain, ingredients of an anti
septic nature ; that the plaintiff has recently discovered that the 
defendant, for a period of time unknown to the plaintiff, but 
which it has reason to believe extends at least from the 1st of 
May, 1907, has imported and sold and advertised and exposed 
for sale, a large quantity of tooth powder, not of the plaintiff's 
manufacture, under the name of “Listerated Tooth Powder,” 
which is a name so closely resembling the plaintiff’s trade 
mark as to constitute an unlawful infringement thereof and to 
be calculated to deceive the public and to lead them to believe 
that the goods so sold are goods manufactured by the plaintiff, 
or that, among the ingredients composing it, there is cont* ned. 
in some form, the plaintiff’s products known and register'd 
as “Listerine;” that the word “Listeratcd” was designedly 
adopted and is designedly used by the makers and vendors of 
the said tooth powder, including the defendant, for the purpose 
of inducing the public to use, as and for a dentifrice, the pow 
der aforesaid, under that name, in place of the plaintiff's pre
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pa rat ion “Listerine,” which is and has been sold and used for 
the same purpose; that the action of the defendant constitutes 
a wilful, and fraudulent violation and infringement of the 
rights of the plaintiff, both in law and under the trademark, and 
is an unlawful counterfeit and imitation of the plaintiff's trade
mark. and is of a nature to deceive, and has deceived, the pub
lic, and is calculated and has led them to believe that the goods 
so sold and advertised are goods manufactured by the plaintiff, 
or containing its products among other ingredients ; that, by 
reason of the inferior quality of the powder, the plaintiff's repu
tation has suffered and the plaintiff has suffered through the 
loss of profits.

The defendant pleads, denying the essential allegations of 
the declaration and alleging that the specific trademark referred 
to in the declaration was granted for medicinal preparations, 
and the importation by the defendant of the tooth powder 
known as ‘"Lislerated Tooth Powder,” does not constitute an 
infringement of the plaintiff’s specific trademark. The defen
dant admits a notification of the plaintiff’s claim, dated 27th 
of May. 11*07, whereas the aetion was only served upon the de
fendant on the 18th of March, 1008. The plaintiff knew of 
the sale, by the Cheney Chemical Company, in Canada, of 
Cheney's Listerated Tooth Powder, for years before taking 
action in reference to the matter, and such action, on the part 
of the plaintiff, constituted acquiescence.

The defendant then alleges that, in the month of May, 1006, 
it purchased twenty gross of Cheney’s Listerated Tooth Powder 
in open market, its attention having been directed thereto in 
the month of April, 1006, by the exhibition of a large quantity 
thereof in the show-windows of a prominent establishment in 
a much frequented street in the city of New York, ami the 
defendant has sold and offered the same in good faith in the 
ordinary course of its business in Canada since that date. The 
plaintiff’s mark “Listerine” was not granted in Canada until 
the month of April, 1007, and the defendant was the first to 
sell Cheney's Listerated Tooth Powder in Canada. The de
fendant denies that the use of the word “Listerated” would be 
calculated to deceive persons into believing that, in buying 
Cheney's Listerated Tooth Powder, they were buying goods of 
the plaintiff’s manufacture, and also that any persons have been 
so deceived. The defendant denies that flic plaintiff has been 
a any way injured. The defendant alleges that Cheney’s 

Listerated Tooth Powder has been publicly and openly sold 
for a long period of time in the Cnited States without any op
position on the part of the plaintiff. The defendant denies any 
passing off of Listerated Tooth Powder as goods manufactured 
h.v the plaintitf, and the defendant prays the dismissal of the 
plaintiff’s action.
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The proof establishes that the auteurs of the plaintiff, som 
time In-fore the year 1888, prepared a medical or pharmaeeuti 
cal preparation of an antiseptic character, and gave it tli 
name “Listerine,” and, in 1888, obtained enregistrât ion of that 
word, as applicable to that particular material under the 
description of a medicinal preparation. That specific trade 
mark has been registered in many countries and has been 
widely advertised, and the word “Listerine” as representing 
that material, has become widely known and appreciated. At 
first this material was put up in bottles of considerable size, 
containing 14 oz. It was, at first, sold wholly to professional 
men. by advertisements in medical or quasi-medical journals, 
and it was sold wholly in that way. It was put up simply, with 
out any of the decoration or show that usually accompanies 
toilet articles. Later, a smaller bottle was also used, without, 
however, discontinuing the larger bottle. No prominence was 
given in the advertising to tin* name of the manufacturer, so 
that the word “Listerine” so far as it has liecome known to the 
public, indicates the particular preparation and is not clos. I\ 
associated with the name of the manufacturer. Doubtless, 
those who have taken the trouble to inquire, would sec the 
name of the Lamliert Pharmacal Company on the labels of tli 
bottles, but the proof leaves no doubt that, at the present time, 
the popularity of “Listerine” depends upon its general at 
ceptauce as a proved anti septic and not upon any particular 
skill or ability on the part of the manufacturer; that is to say. 
that the word calls to the mind the preparation itself and not 
the manufacturer.

Shortly previous to the date when the plaintiff's unit un 
adopted the word “Listerine,” an Knglish surgeon of the name 
of Lister had commenced to use. in connection with surgirai 
operations, an anti-septic substance, the operation being per
formed in the medium of a spray of an anti-septic material. 
This process had been described, at that time, as “Listerism,” 
or as the “Listerian method” in medical journals. The word 
“Listerine” was undoubtedly adopted by the plaintiff's nul» un 
as living a word which would recall the name of the celebrated 
surgeon who had first used anti-septic methods in surgery. 
The termination “ine” in Knglish is usually applied to indicate 
some substance of which the former part of the word would in
dicate some attribute or quality.

The Cheney Company, from whom the defendant lioilglit the 
toot! powder in question, began to manufacture powder calling 
it “Listerated Tooth Powder” aliout 1894. It called it bis- 
tcrated Tooth Powder” liecause it used in the manufacture of 
it the product of the plaintiff, Listerine ; that is to say. the 
company made a tooth powder and treated it with Listerine

1
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and called it “Listcratcd Tooth Powder.” At first it put upon 
its packages the words “containing Listerine,” which words 
were suhse<|ueiitlv dropped at the request of the plaintitf, the 
plaintiff saying that it did not desire the defendant to advertise 
its product. At the time it commenced to manufacture I.later
al ed Tooth Powder, “Listerine” was considered as a good anti
septic, and it was for that reason that the Cheney Company 
put it into the powder, so that it would exercise anti-septic 
«pialities in connection with the tooth powder. The words 
"containing Listerine” were kept on tin- package for alsiut 
eleven years, up till 1905, and were tlu-ii taken off.

The Cheney Chemical Company, from whom the Listcratcd 
Tooth Powder was Isnight. first did business in tin* State of Con
necticut under the name of “The Listcratcd Tooth Powder 
Company,” ami afterwards changed the name of that <*om- 
oany to the present name.

When tin- Listcratcd Tooth Powder Company began to use 
that name, as representing the tooth powder which they pr»*- 
paml, they had it registered as a specific trademark in Wash
ington. This was doth* in 1895 or 1890. After that, interfer
ence proceedings were taken in Washington by a person who 
laid been a clerk ill the Listcratcd Tooth Powder Company, 
claiming that he was the original inventor of “Listcratcd” 
Tooth Powder, and these interference promptings resulted in 
the transference of the word “Listcratcd,” as applicable to a 
tooth powder, from the Listcratcd Tooth Powder Company to 
another. Since that date, the rights in that en registration in 
the Cnited States have been purchased by the plaintiff com
pany and are still held by that company. The Cheney Com
pany has constantly, since 1904 or 1905, notwithstanding the 
kIhivc-mentioned interference proceedings, manufactured and 
sold a tooth powder under the name of “Listcratcd Tooth Pow
der." and the plaintiff has never, in any manner, opposed the 
manufacture and sale of that article, under that name, in the 
I'ailed States, except that, in 1904 or 1905, the plaintiff ob
jected to the statement made on the label of the Cheney Com- 
’•any. that the tooth powder in «piestion contained Listerine.

There has lieen no secrecy in connection with the use of the 
name “Listcratcd Tooth Powder.” Early after the commence- 
>»ciit of its use, a demand was made upon the plaintiff company 
for special terms for the purchase of Listerine which was to 
Is* used somewhat extensively in this tooth powder. That de
mand, however, was not agreed to by the plaintiff, and the 
Cheney Company had to purchase its Listerine in the usual 
manner as supplied to the trade. In this correspondence lie- 
tween the Cheney Company and the plaintiff company, con
ducted entirely within the United States, the right of the

QUE.

K. It. 
191*2

I'll ARM AVAL

Ar.-lii•• iM. J.



364 Dominion Law Reports. 12 D.L.R

QUE.

k. n. 
1012

Lamuebt
I'll AHMACAL

Son. Ltd. 

Archilwld, J.

Cheney Company to use the name “Listerated Tooth Powder” 
is not questioned. The plaintiff company explains that it 
thought, at the time of the correspondence, that the Cheney 
Company was proprietor of a registered trademark “Listerated 
Tooth Powder,” and that it subsequently found that the Cheney 
Company had been deprived of that mark.

Manifestly, that explanation is of no importance whatever in 
so far as regards the effect of the plaintiff’s action as an ac
quiescence in the use of the term “Listerated Tooth Powder,” 
because whether the Cheney Company or another, hostile in 
interest to the plaintiff, was proprietor of the trademark, would 
he absolutely immaterial. But the plaintiff says that acquies
cence in the United States does not constitute acquiescence in 
Canada. Acquiescence in an infringement of a trademark in 
the United States might not constitute an acquiescence in an 
infringement of a trademark in Canada, hut acquiescence is 
rather a mental process than anything else and mental pro 
eesses are universal. It indicates what was the attitude of tin- 
plaintiff’s mind towards the subject, which attitude may he 
readily transplanted from one country to another. Particularly 
when the question at issue is a doubtful one, Courts would not 
ordinarily go further in the protection of an individual than 
that individual deemed that he himself had rights. If the plain
tiff was of opinion that the use of the word “Listerated” in the 
United States, as applied to tooth powder, was not an infringe 
ment of its specific trademark there, it would be difficult to si • 
how the matter would be different in Canada; so that, for all 
practical purposes, a proved acquiescence unexplained in tin1 
United States would apply equally to the same matter in Canada 
It is quite true that the plaintiff might stand by in the United 
States and allow manifest infringement of its trademark then 
without losing its right to object to the same infringement in 
Canada. Yet, here the question is, so far as the proof in the 
case goes a question not of the plaintiff abandoning any right 
which it already had in the States, hut a question of its con 
sidering in the States that it had no right to object to the word, 
and therefore, circumstances being the same here, it could have 
no more right here than it had there.

The defendant purchased these goods in the United States, 
where they had been sold for years. The defendant did no 
wrong in purchasing them there and could not have been inter 
fered with by the plaintiff in the United States. lie brought the 
goods into Canada without being aware of any objection lo 
their sale in Canada. When he brought them here, there was no 
tooth powder registered on this market as the property of Hi 
plaintiff. Subsequently, the plaintiff did register Listerine s 
applied to tooth powder, but it has never, even yet, put on tli
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market “Listerine Tooth Powder,” and no such powder is sold 
on the market to-day nor ever was.

The plaintiff, for the purpose of making its ease, sent a 
number of people to defendant’s store to buy “Listerine Tooth 
Powder.” At the time, as I said, there was no “Listerine Tooth 
Powder” on the market. They were furnished with “Listerated 
Tooth Powder” in every ease, the defendant probably being 
wholly unaware of the existence of such an article ns “Listerine 
Tooth Powder,” and conceiving probably, honestly conceiving, 
that the person applying for the tooth powder had simply made 
a mistake in the name.
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Now comes the question whether “Listerated” is an in
fringement of the word “Listerine,” and particularly, whether 
it is such infringement as to a tooth powder
put up in the manner in which the “Listerated Tooth 
Powder” in this case is put up, while “Listerine” 
was applied to a liquid contained in bottles of a 
certain size and shape. It may be at once said that, from the 
nature of the goods and the packages, the one product could 
not, by any possibility, be mistaken for the other. They are 
not products of the same class. One is a medicinal product ad
vertised to the profession. The other is a toilet product adver
tised to the public and expected to be bought by the public. 
The one is put up in highly ornamented boxes to attract atten
tion; the other, in a simple with an ordinary label. It
is true that toilet preparations and proprietary medicines are 
usually sold in the same store ; but so are toilet soaps and 
sponges and syringes, articles of the most various kinds.

1 have had the assistance of a very exhaustive study of the 
subject by the plaintiff's attorney, lie has gone pretty fully 
over the jurisprudence concerning the subject. A considerable 
portion of the plaintiff’s factum concerns the validity of the 
plaintiff’s title to the exclusive use of the word “Listerine” 
as applied by plaintiff. 1 find myself exempted from the neces
sity of considering closely that portion of the plaintiff's factum, 
inasmuch as 1 quite agree with the doctrine which the plaintiff 
sits up with respect to that. Even supposing the word “Lis 
ferine'’ had not originally been a word of which the plaintiff 
could have obtained the exclusive use in connection with the 
product which it manufactured, the fact of its having used it 
and advertised it in connection with that product for so many 
years give an undoubted title to the exclusive use of it, and, at 
any rate, to such a use of it as would prevent any other per
son from using it in any manner which could induce the public, 
or any portion of the public, to believe that the goods offered 
under the name, were goods manufactured by the plaintiff. But, 
with regard to the word “Listerated” the question would be

00
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different. I do not, however, even intend to question the right 
to register the word “Listerated,” although it seems to me to 
offer great doubts. The termination “ated” is only the in 
dication of the past participle of some verb to which it is ap 
plied. Then Mr. Cheney admitted that his idea was to créât' 
the belief that his tooth powder was anti-septic, and that it con 
tabled Listeriae. He said so in so many words upon his 
labels and advertisements. So that, whether the word “Lister 
ated” be taken as being derived from “ Listen ne” it would 
simply indicate that the tooth powder in question had been 
“ Listered” either to indicate that it had been anti-septic,
as Lister’s name then stood for anti-septic processes, or that 
it had been “Listerated” by putting Listerine into it, and 
does actually indicate that that is what it did mean ; that Li» 
terine had been put into it; that is to say, “Listerated” means, 
under the circumstances, that it had been mixed with Listerine.

One would suppose that that was a mere description. How 
ever, the United States patent office authorized or actually 
granted registration for “Listerated” as a specific trademark 
for that tooth powder. There can, 1 think, be no question in 
the world that the Cheney Company had the right to buy Lis
terine from the plaintiff company and to mix it in a powder 
otherwise suitable for a tooth powder. The plaintiff never has 
manufactured any tooth powder. All it claims is that its 
product could be used for a mouth wash, and that they ad
vertised it as suitable for a mouth wash. It never has lieen ad
vertised as suitable to be used as a tooth powder is used. There 
is no saponaceous substance in Listerine. It will not make any 
froth if applied with the brush in the mouth. None of the 
plaintiff’s advertisements or literature indicate that it might 
lie admixed with a powder to constitute a tooth powder. The 
plaintiff cites a number of authorities to indicate that, when a 
person adopts a specific trademark applicable to a single sub
stance. that the law will prevent any other person from using 
that name upon any other goods, of a similar nature, or within 
the same class. That .jurisprudence is founded upon statutory 
provisions which do not apply to this particular case. In the 
first place, the word “Listerine” is not applicable to a class. 
It is applicable to a certain article and actually has grown to 
constitute the name of that article. Nothing else than the li<|iiiil 
preparation put up by the plaint ill’ under the name of Listerine 
is Listerine; so that the jurisprudence to which the plaintiff 
refers is not applicable to this case.

It is impossible to conceive that the plaintiff could In in
jured by what the defendant has done. In the plaintiff’s fac
tum there is a charge that the name “Listerated” as presently 
used, is a fraud upon the public, because it indicates that the

0
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tooth powder contains Listerine, whereas it does not contain 
Listerine. That ground is not. however, set up in the plaintiff’s 
declaration and cannot be made the subject of any condemna
tion against the defendant. It is, moreover, not a ground on 
which the plaintiff has any right to complain. The Cheney 
Company does, as a matter of fact, employ nearly the whole of 
the elements of Listerine in place of the prepared Listerine 
which it formerly used.

I am of opinion that the plaintiff’s action is wholly unfoun
ded and must be dismissed.
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/•’. ./. Lanrty (I*. It. Miynault, K.C., with him), for appel 
huit:—Acquiescence in one country is not a bar to action in an
other; there is a third party to all trademark litigation, the pub
lic: IIoh nrr \. (iralz, .*>0 Fed. Hep. 870. The effect of acquiescence 
would In* simply to make the mark publici juris. Marks publici 
juris in one country have been protected in another: Kaiser- 
brain mi, link anil Co. v. Ilullz, 71 Fed. H. 095, 74 Fed. U. 222; 
Siurlihner v. A pollinaris Co., 14 R.P.C. 1)40 ; Hugh u v. Cas» nor, 
;$1 Sup. Ct. Reporter ti(i9; Lecouturier v. A'#//, |1910| A.C. 202, 
27 R.P.C. 2liS.

Listerated is an infringement of Listerine. R.S.C. ch. 71, 
sec. 11 gives the tests: “ (b) that it is identical with or resembles 
one already registered, (#•) if it appears that the trademark is 
calculated to deceive or mislead the public.” There is no need 
to allege or prove fraud and the innocence or unintentional 
passing off or infringement will always In* enjoined: Kerley, 
pp. 14, 15, 297-8-9; 12. 12. 240, 401-2-11; Hopkins, pp. 255-6-7 
and 205; McLain v. Fleming, 00 I'.S. 245, 28 Am. and Eng. 
Kncy., pp. 410-417: Huh r v. Puritan Food ('o.. Hill Fed. Rep. 
(180; Ami rim ii Tin Plah Co. v. Licking Holler Mills Co., 1.»8 
Fed Rep. 090. The burden of proof that there is no danger of 
deception is on defendant when mark is imitated: Missirol v. 
Tynberg, 4 Abb. Pr. N.S. 101, ch. 414. In case of doubt the 
benefit is in favour of the holder of the trademark and the 
question is to Is* determined by examining what is the leading 
idea of the two marks. Kerley, p. 9. It is the duty of the 
Court to protect the public from all danger or possibility of 
deception: R.S.C. ch. 71, sec. 11; Elgin v. Illinois Co., 179 
i s. 672; Waukesha Springs Co. v. Ilygiia Watir Co., 62 
Feil. Rep. 428; Dehong llook Co. v. Francis, 129 Fed. Rep. 140; 
lhIh r v. Shaver, 102 Fed. Rep. 882. Listerated tooth powder 
does not contain “Listerine” and the name is therefore de
ceptive: 28 Am. and Eng. Kncy., p. 289. The guiding principles 
are laid down in Australian Wine Importers Cast, 0 R.P.C. 
211 : Baker v. Harrison, 128 Off. Oaz. Patent Office, 770; Church 
v. Iluss, 99 Fed. Rep. 275; Billiards v. Williamson, 20 L.T. 
(N.S.) 740.
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The fact that Listerine is a liquid used and advertised for 
oilier purposes besides as a dentifrice, and that defendant’s 
product is a tooth powder does not affect plaintiff’s right. It 
is sufficient that the two marks be applied to goods of the same 
general class and description, e.g., beer and rum, In rt Tur
ney's Truth mark, 11 R.P.C. 37; wine and spirits, In ri Aus
tralian Wine Importers Cast : fruit salt and baking powder, 
Kno v. Dunn, 7 R.P.C. 311, and 10 K.P.C. 2(il ; and to the same 
effect on other articles, see Finlay v. Shamrock, 22 R.P.C. 301 
In rt Cii. Inti, tits Ft Iraits, 24 R.P.C. 583; In re Gutta Percha 
Co. of Toronto, 26 R.P.C. 434 ; Dunlop v. Dunlop, 16 R.P.C. 12. 
Valentine v. Valentine, 17 R.P.C. 673; Kodak v. London Co., 20 
R.P.C. 337 ; Hopkins, pp. 268-70; In re Mai tint and Edelweiss 
Maltint Trademark, 134 Oil. (laz., pp. 1804-5; Phoenix Faint 
Co. v. Lewis. 139 O.C. 990, IIass v. Ft igt nshan, 9(i Fed. 206 ; 
G ntl ill ut v. Am trican Grocery Co., 71 Fed. Rep. 873 ; Walltrs \ 
Ashton, 87 L.T.R. (N.S.) 301 ; Wamsutta v. Allen, 12 Phi hi. 
(Pa.) 535. The French jurisprudence goes even further. Kire\ 
1891-1-165; Couhin, vol. 3, p. 493; Pouillet, p. 190; Fuzier 
Herman, vo. Concurrence Déloyale, no. 459. Maillard. Diet, 
tie la Propr. industrielle, vo. I sage, vol. 6.

Acquiescence is no bar to plaintiff’s claim for injunction al 
though it has lieen held in certain cases to constitute a bar to 
the recovery of profits or damages ; Standard hit al and Stand 
art! Sanitary, (jue. 20 K.B. 109. This case was reversed by tie 
Privy Council: see sub nom. Standard Ideal v. Standard San< 
tary, | 19111 A.C. 78, following the V.S. Supreme Court 
in Mt in nth: v. Ilolt, 128 I’.S. 514 and in McLean v. Finn 
ing, 96 V.S. 245. And see McIntyre v. Pryor, 173 V.S. 38. 
Frt nch Ft public v. Saratoga Vichy, 191 V.S. 439 : Van Opptn 
v. law Opptn (1903), 20 R.P.C. 617. The rights, protection 
and other incidents of a trademark are territorial: Smith \. 
Fair, 3 Can. Commercial Law Reports, 152; Griyg \. Frit C. 
131 Fed. R. 359.

Even if no infringement has been proved an absolute cas« 
of “passing off” has been established as this powder was fur 
nished to six different persons who asked for “Listerine tooth 
powder”: Lcibig v. Cln mists’ Soc„ 13 R.P.C. 635-736; Low 
\. Ilart, 90 X.Y. 457; Tonge v. Ward. 21 L.T. (N.S.) 480; .1/ 
kinson v. Atkinson, 85 L.T. Journal 229; Hickmori v. Kants. 
126 Fed. Rep. 573.

“Listerine” is a good trademark. An invented word may 
be descriptive or suggestive : Kerley, 3rd ed., pp. 10, 158. 160; 
Vive Camera Co. v. Ilogg, 3 Comm. L.R. 344 ; The Cyclostylt 
Cast, 25 R.P.C. 159. Proper names and names of celebrities and 
their derivatives are good trademarks ; Hopkins, p. 139; Sehus 
tian, 4th ed., p. 29; Brown on Trademarks, pars. 225-6. Long
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user is a presumption in our favour as to ownership and valid- QUE. 
it v of the trademark: dice mb rough Manufacturing Co.'s Trade- jTT 
mark, 19 R.P.C. 342. Y,„V

A trademark used and registered for one article extends to ----
other articles in the same general class susceptible of the same phabmacal 
or some of the same uses and dealt in by the same dealers: Eno r<>. 
v Dunn, 7 R.P.C. 711: Turney’s Trademark, 11 R.P.C. 37 ;
Eastman v. Kodak Co., 15 R.P.C. 105; Dunlop Case, 16 R.P.C. sov'I.tu. 
12; Omega Oil Co. v. Wise lu h r, 71 N.Y.S. 983; Carroll v. Er- 
thriler, 1 Fed. R. 688; Collins v. Amts, 18 Fed. R. 561 ; Amos- Ar,,ll,"M'Ji 
King v. Garner, 54 R.R. 297; Morgan v. Ward, 152 Fed. R.
690; Florence v. Dowd, 178 Fed. R. 73; Montagnae v. Halphen, 
trib. civil de la Seine, 12 Feb., 185, 20 Ann. de la pro. 95; In re 
Purity Laborities, Com miss, of Patents at Washington, 13 th 
July, 1900.

A. Faleoner, K.C., for respondents argued that the legal pro
positions of the appellant had no application to the present case.
He maintained that there had been no misleading, no deception, 
that the goods of the appellant and those of the defendant were 
not similar goods at all and finally that this was a clear case of 
acquiescence and estoppel by thirteen years’ open and public 
use of the name of Cheney’s Listeni * * r all through
the United States. Kerlv, ed. 1908, pp. 420-1-2; Met'aw, Shv- 
enton and Orr Ltd. v. Lee, B. & W. 23 R.P.C. 1.

Laverly, in reply.

Cross, J. :—The appellant (plaintiff in the Superior Court) 
carries on the business of a manufacturing chemist. It has for 
some years made use of the word or symbol, “Listerine,” as a 
trademark upon some of its goods and in particular upon a 
commodity used as a mouth and tooth wash. In the year 1888 
it had the word or syml>ol, “Listerine,” registered in Canada as 
a trademark.

The object of the present action is to have the defendant 
company which carries on business as a dealer in articles of 
toilet and perfumery restrained from marketing tootb powder 
marked with the word “Listerated.”

The defenee, in substance, is that the plaintiff’s commodity 
“Listerine” is a medicinal substance sold to physicians and 
chemists, whereas what the defendant deals in is tooth powder, 
ami. that the plaintiff has no interest to complain of the name 
by which the defendant calls its tooth powder and offers it for 
sale. It is also pleaded that if the plaintiff ever had a right 
to complain, it has lost it by acquiescence.

The questions for decision are whether or not the defendant 
in selling “Listerated tooth powder” has encroached upon the 
plaintiff’s right to the exclusive use of the word “Listerine” 
existing in virtue of its having had that word or symliol re-

21—2 D.L.K.
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gistered ns a trademark, or has subjected itself to responsibility 
in damages for having sold its goods in such circumstances as 
to have put the buyers under the impression that they were 
getting the plaintiffs’ goods.

The learned Judge, who decided the action in the Superior 
Court, has found that the plaintiff did not make out a case for 
the relief claimed and has dismissed the action. (Que. 30, S.

It is contended for the appellant that that finding was 
erroneous and that the judgment should be reversed and that an 
injunction should issue and damages be awarded against the 
defendant.

Though the facts are not very complicated or left much in 
doubt, the controversy has extended over a somewhat large 
field, and we have heard elaborate and able arguments upon 
the questions of what amount of appropriation of one or more 
parts of a registered trademark will amount to an infringement, 
and to what extent the owner of a trademark can go in suc
cessfully objecting to the use of the name or of part of it upon 
a commodity not, in fact, identical with that or with those to 
which he has himself applied it.

It appears that the late Mr. J. W. Lambert, plaintiff's pre
decessor in title, commenced to make and sell “Listerine” 
about the year 1881 in the United States. The substance was 
made up of some half-dozen ingredients according to a formula 
which was copied upon the labels of the bottles in which it was 
put up and sold. At that date, the name “Lister” had already 
become well known as that of a great surgeon, who had demon
strated the advantages of maintaining what I suppose I may 
call “anti-septic conditions” in and about surgical opera I ions 
—such words as “Listerism” and “Listerian” were already to 
be found in medical publications.

The commodity made by or for Lambert was designed to be 
n proprietary antiseptic compound and was advertised as a 
medicinal preparation. To give it the name “Listerine” was 
obviously a happy stroke of commercial policy, and the name 
and the expenditure of vast sums in advertising have had the 
effect of building up a great trade in this commodity.

It is not suggested that Lambert obtained from Lord Lister 
any assignment of the right to use his name in trad».

In the year 1888, the plaintiff procured registration in 
Canada of the word “Listerine” as a specific trademark, the 
recital of the specification being that it was to be used in connec
tion with the “sale of medicinal preparations.” The article is 
sold as a fluid in bottles of three sizes, not conspicuously orna
mented.

About the year 1894, this commodity called “Listerine" had
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become well known to druggists ns being frequently prescribed 
by physicians, and at that date a chemist named Cheney, in 
business at South Manchester, in Connecticut, commenced to 
make and sell a tooth powder. He called it “Listernted tooth 
powder, containing Listerine,” and the name was suggested by 
what he knew of “Listerine.” He not only printed the name 
in these words on the packages, but introduced into his wrap
pers and advertisements some of the puffery which had already 
been printed in the Lambert advertisements of “Listerine.” 
He appears to have relied somewhat upon the fact that there 
was as yet no Listerine tooth powder on the market. He had 
tin- word “Listerated” registered as a trademark in the I'nited 
States. He did business under the style of “The Listerated 
Tooth Powder Company” for a time and went on selling “Lis- 
terated Tooth Powder” till the year 1905, at which date he 
sent a letter to the plaintiff, asking it to sell “Listerine” in bulk, 
so that it would not cost him as much as the prices charged him 
by the chemists from whom he had been procuring it. The 
plaintiff refused and objected to his use of its trademark on 
his packages. Thereupon Cheney dropped the words “con
taining Listerine” from his boxes and wrappers and instead 
of buying and using “Listerine” in the powder, used a slightly 
different formula and set of antiseptic ingredients to make up 
his product and thenceforward called his commodity simply 
“Listerated Tooth Powder” and printed the name “Cheney” 
on the packages. It would appear that Cheney was not en
titled to have the word “Listerated” registered as a trademark 
belonging to him, inasmuch as there was an administrative de
cision in the United States to the effect that one Horton, and 
not Cheney, was in reality, the person entitled to the exclusive 
use of the word “Listerated.” In the year 190G—after this 
adjudication in favour of Horton—the plaintiff bought from 
Horton his right to the trademark “Listerated,” and there
upon it had a new registration made of the trademark “Lis
terine” in the United States as a mark for tooth powder, a 
thing which it found difficulty in accomplishing so long as the 
mark “Listerated” stood registered in favour of a third 
party.

It is proved that in May, 1906, the defendant’s manager 
saw “Listerated tooth powder” offered for sale in New York 
and then bought some of it, which he brought to Montreal and 
sold. It afterwards bought two other consignments and be
came a sales agent of the manufacturer in Canada.

About the year 1908 the plaintiff began to advertise “Lis
terine tooth powder.” Of course it had for many years re
commended “Listerine” as a mouth wash, in its advertisements, 
and it had been used as such.
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It was found by the learned trial Judge that the plaintiff 
had not put upon the market in Canada any tooth powder or 
offered any Listerine tooth powder for sale, and that, if it had 
manufactured any, it had not made a quantity sufficient to 
make it known upon the market. The appellant contends that 
this finding is erroneous in fact, and has referred us to the testi
mony of the witnesses Tremble and Hoskin in support of his 
contention. While these witnesses speak of having seen “Lis
terine tooth powder,” I infer from other portions of their testi 
mony that the time at which they saw it was considerably 
later than the year 1006, and, therefore, a year or more after 
the defendant had commenced selling “Listerated tooth pow
der” in Canada.

It is significant that the plaintiff did not make any specific 
averment in its declaration that it was a dealer in tooth pow
der. If it had intended to reply upon injury to the sale of a 
tooth powder of its own, it should have alleged it. It is only 
in its answers to plea that it refers to the registration of the 
mark “Listerine” as being specifically applicable to tooth pow
der and even there it does not allege that it makes or sells a 
tootli powder, though it does allege that “Listerine” covers and 
has been applied to all kinds of preparations used in medicine 
and surgery, including tooth and mouth washes, powders and 
dentifrices generally. . . .”

Taking the learned Judge’s finding as relating to the time 
when the defendant commenced to sell Listerated tooth powder 
in Canada and to anterior time, I consider the finding to be in 
accordance with fact.

At the trial a number of witnesses testified that calling a 
tooth powder “Listerated tooth powder” suggests to the buyer 
that it contains “Listerine,” and one or two have testified that 
it also suggests that it is a commodity made and marketed by 
the plaintiff, but taking the evidence as a whole, I consider that 
with the exception of physicians and persons engaged in the 
trade, it is proved that the persons who buy or use “Listerine” 
buy it because of its good repute and not because the plaintiff 
is the manufacturer or compounder of it.

To conclude this summary of the facts it may be added that 
it is proved that, generally speaking, each manufacturer of 
drugs and proprietary medicines makes and sells an antiseptic 
fluid possessing the properties of “Listerine” and serving the 
same purpose as a medicinal commodity. These preparations 
go by such names as “ Borolyptol, ” “Euthymol,” “Pasteurim*.*’ 
“Borine,” “Olycothyinoline,” etc. They1 do not appear to 
have been so happily christened as was “Listerine.”

It is now to be decided whether or not, in the state of facts 
and circumstances which has just been set out, the defendant

C
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has violated a legal right vested in the plaintiff in a way com- QUE. 
plained of in the plaintiff’s declaration. ^7^"

I consider that it must he said at the outset, and so far as 1912 
the statutory right resulting from trademark registration is ] 
concerned, that the selling of “Listerated tooth powder” can- j»Hakm!ual 
not be a violation of the legal right of the owner of the mark Co. 
“Listerine” as a trademark specifically designed and declared pAIJ,lBi 
to he applicable to medicinal preparations. The defendant, Sox, Ltd.
in effect, says: “It is true that I re-echoed the praises of ‘Lis- ,----
terine’ and also went on to invite the public to buy ‘Lister
ated tooth powder,’ but that does not make me a violator of the 
plaintiff’s right.”

Looking at “Listerine” as a medicinal preparation designed 
by the nature of it to serve as an antiseptic or germicide and 
to go into use whenever and wherever physicians or surgeons 
might prescribe a drug which would serve such a purpose, and 
then looking at “Listerated tooth powder,” simply as a tooth 
powder, the defendant’s position certainly appears to be well 
taken because the plaintiff’s mark is specific and the statute 
gives the right of exclusive use of it only to designate “a class 
of merchandise of a particular description” (secs. 4b and 13*).
Hut the appellant refers us to the testimony of physicians, who 
say that medical science and practice comprehends dentistry and 
treatment of the teeth and mouth. What these witnesses have 
said is probably accurate, but I consider that it does not prove 
that tooth powder is a medicine or medicinal commodity. Tak
ing this view respecting the difference in the nature of the 
things to which the trademark is applied, it becomes unneces
sary to consider whether or not the defendant’s uses of the 
word “Listerated” is an infringement of the plaintiff’s mark 
“Listerine,” as “Apollinis” was held to be an infringement 
of “Apollinaris,” in Apollinaris Co. v. Ilcrsfridt (1887),
4 K.P.C. 478, in an action between rival dealers in table waters.

1 consider that the plaintiff cannot extend by construction 
the scope of its title under the registered trademark in the way 
contended for. Where an exclusive right is the creation of a 
statute it is not to be enlarged by construction, and doubt is 
to be resolved in the direction of freedom and not of the exclu
sive right. I, therefore, consider that the defendant is not 
shewn to have infringed the registered trademark “Listerine” 
or in other words, is not shewn to have violated the statutory 
title of the plaintiff.

It is to be observed, however, that the same argument is 
available to the plaintiff in support of his action apart from the 
effect of the Trademark and Design Act, that is to say, taking 
it as an action directed against interference with the plaintiff’s 
trade name “Listerine.” I now proceed to consider the action 
as grounded on that basis.
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QUE. The plaintiff’s case is that it has proved that “Listerated”
was copied from “Listerine” after it had made “Listerine” 

1012 publicly known at great expense, and that the acts of the de-
---- fendant in selling a tooth powder called “Listerated tooth pow

•autMxvxl ^er,’’ which, in fact, does not contain “Listerine,” are represen
ts. tations that it does contain “Listerine,” and amount as a pass- 

Pxi mV a v defendant’s goods for plaintiff’s goods and a deception
Son. Ltd. detrimental to the plaintiff. 
twTj It has already been pointed out that the plaintiff does not

expressly found, upon the fact that it makes or sells tooth pow
der, as a ground of action against the defendant, though it dors 
rely upon the fact that “Listerine” has been and is advertised 
and sold as a mouth wash and to serve the purpose of a tooth 
powder for those who choose to use it instead of tooth powder.

It is argued for the plaintiff that it is entitled to have any 
and every other person stopped from using the name “Lister
ine,” or a name liable to be confounded with it, not only upon 
the medicinal preparation “Listerine,” but also upon any 
commodity “of the same class,” such as it contends that tooth 
powder is.

Resides, as has already been stated, there is the contention 
for the plaintiff that medicinal preparations include tooth 
powder on the ground that medical science comprehends den
tistry and care and treatment of the teeth.

It is also broadly asserted for the plaintiff that it is owner 
of the name or mark “Listerine” by actual adoption of it, 
and (if such adoption were not sufficient) by such long use of 
it as would make its exclusive title good, and, being such owner, 
is entitled to prevent use of it by the defendant or any other 
person.

In support of their argument to the effect that the plaintiff 
is entitled to have the use of the mark stopped upon goods of 
the same class as those to which it has itself applied it, counsvl 
for the appellant have cited a number of decisions.

Amonst them special reliance was placed upon the “fruit 
salt” ease : Eno v. Dunn, 7 R.P.C. 311, and 10 ib. 261, wherein 
the owner of the name “fruit salt,” used to designate an 
effervescing powder, successfully objected to the registration in 
favour of the defendant of the same words as a name of a bak
ing powder in the form of a lozenge. That case, however, dealt 
with an application to register, and one can well understand 
that the registrar might be justified in refusing to regist-r a 
mark from motives of caution, whereas, in actual use, the name 
objected to might not be held to involve infringement or danger 
of deception.

I believe that this distinction was pointed out in the same 
case of Eno v. Dunn (1890), 15 A.C. 252, as in Speer's Case
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(1887), 4 R.P.C. 524. Turney’s Trademark, 11 R.P.C. 37, was 
cited to shew that a mark for beer might be infringed by using 
it as a mark for rum. It is to be observed that Turney’s Case 
also arose on an application to register. The Australian Wine 
Importers’ Case, 41 Ch. D. 278, was cited to shew that a mark 
for wine could extend to spirits. Eastman v. Griffiths, 15 R.P.C. 
105, was referred to as shewing that the owner of a mark used 
on cameras could validly object to the use of it on bicycles. 
Reference was also made to the comments upon the decisions 
in Kerly, pp. 33, 537, and Hopkins, pp. 268-270, and to the 
United States decision in Collins v. Ames, 18 Fed. Rep. 561, 
wherein it was decided that the plaintiffs were entitled to have 
the defendants restrained from using their trademark on iron 
shovels, though they had not themselves made or sold shovels, 
but dealt in axes and similar articles. The United States’ de
cision of Baker v. Harrison, 138 Off. Gaz. Pat. Off., 770, is 
cited as shewing that the owner of a mark for cocoa might re
strain the use of it for coffee. In addition, there has been 
quoted from 28 Eng. and Am. Enc. of Law, p. 389, a passage 
which I consider an accurate statement of law, worded as fol
lows :—

“No general right to a trademark or trade name, apart from 
its particular application, exists. The right is merely a prior 
right to use such mark or name in connection with the par
ticular goods or business to which it is applied and which it has 
come to indicate. Other persons may, without wrong, use the 
identical name or mark in connection with a different kind of 
goods or business. But the right extends to other goods or 
business of the same general class as that in which it has been 
applied. When one has acquired a trademark in connection 
with particular goods, no one else will be permitted to use such 
trademark upon goods which, while different, belong to the same 
general class. There are two reasons for this rule. The first is 
that if a second trader were to adopt and use the mark of an
other within the same class of goods, he would thereby acquire 
exclusive rights to the mark as applied to his particular variety 
of goods, and if the first user of the mark should subsequently 
desire to add that particular variety of goods to his general line 
within the class, he would be unable to use his own trademark 
upon his own goods. Another reason is that the public cannot 
know how many varieties of the same class of goods the owner 
of the mark makes and uells under the mark and if they should 
see that mark upon other goods of the same class, they would 
be deceived, and the owner of the mark might be injured in 
his reputation because of the quality of goods over which he 
has no control.”

I do not consider it opportune to comment in much detail
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QUE. upon the decisions cited, for the reason that the circumstances 
K R of different cases arc susceptible of such great variation that
1912 it is unsafe to reason from one case to another, and for the

further reason as regards English decisions, that it is uncertain
Lambkbt

PlI ARM AVAL how far the decision in any particular case has been determined 
by regard for the particular wording of the acts then in force.
I shall have occasion presently to refer to some of these decisions 
(to which, as pronouncements upon statutory construction 
much respect is due), for the purpose of illustrating the rea
soning upon which I proceed.

What I feel safe in laying down as a starting point is that in 
ascertaining whether there has been on the part of this defend 
ant a violation of the plaintiff’s right in the way of “con 
currence déloyale,” or use of a name upon tooth powder so like 
“Listerine” as to be calculated to deceive people by making 
them think that they are getting something made by the plain
tiff or something containing “Listerine,” we should be guided 
hv a consideration of all the circumstances of the trade and 
market and of the uses of the marks, not forgetting to take 
account of any meaning or idea which may have been publicly 
attached to the word mark itself before its adoption as a mark.

Counsel for the plaintiff has put the case before us as one 
of deliberate copying and appropriation of its trade-mark by 
Cheney and has rightly reminded us that when there has been a 
calculated and intentional copying by a defendant of the plain 
tiffs’ mark, a Court will all the more readily conclude that the 
defendant’s object and purpose is that his commodity will he 
taken by buyers, in mistake for the plaintiff’s goods.

On the other hand, it has been argued for the defendant that 
the plaintiffs started out by choosing for its commodity a nani- 
which not only represented in its entirety the name of a man «if 
world-wide celebrity, but of one whose celebrity consisted in 
the very association of it in the public mind with antiseptics and 
antiseptic treatment; that the plaintiff was in fact appropri 
ating to itself the use of a household word descriptive of a 
thing or process which had come to be known wherever English 
is spoken.

Speaking for myself, I would say that there is force in the 
contention of counsel for defendant that a plaintiff who thus 
selects the name of a celebrated personage and fastens it upon 
his trade products must be held to take it with its disadvan
tages as well as its attractions, though I am not willing to go 
so far as to adopt his contention that the word “Lister” had 
so far become a mere word of description as not to be susceptible 
of appropriation as a trade mark by usage extending over a 
considerable period of years to the extent to which it may have 
l>een effectively and publicly used by one trader. I merely
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say that it is a circumstance to be taken into account when the 
plaintiff charges the defendant with deliberate imitation, that 
the plaintiff itself instead of choosing a name like Apollo out 
of the limbo of mythology took a word practically composed of 
the name “Lister” because of the commercial benefit to arise 
from the fact that that name was already associated in the pub
lic mind with antiseptic methods.

Next, as regards the sort of trade user which has been made 
of the word “Listerine” weight has properly been attached, 
in the Superior Court, to the facts that the article publicly 
known as “Listerine” was intended to be used in the prepar
ation and composition of medicines and other toilet commodi
ties rather than as a thing which was to go directly to the con
sumer or user. That was and is its main characteristic. It is 
true that there is evidence of the pi; intiff or its predecessor in 
title having made up “Listerine soap and “Listerine talcum,” 
but these articles figure very inconspicuously in the ease.

Then, and quite in accord with the characteristic just men
tioned, there is the fact that “Listerine” has been marketed as 
a liquid in ordinary cylindrical-shaped bottles without much, 
if any, adornment, whereas “Listerated tooth powder” has been 
offered in showy packages with the name “Cheney” printed on 
them, the former being intended to be sold mainly to dealers or 
upon prescription and the latter to individual ultimate users. 
There was no possibility in such circumstances of there having 
been encroachments by means of an imitated “get-up” of the 
tooth powder.

Finally, there is the fact of what has been called “acquies
cence.” “Listerated tooth powder” was marketed in the 
United States by Cheney as containing “Listerine” for about 
eleven years before the year 1905, and since that date has been 
marketed under the same name, the words “containing Lister
ine” being omitted, as above pointed out. It has been pointed 
out that in the year 1906 the plaintiff took a transfer of Hor
ton’s right to use the word “Listerated,” and that since then its 
attitude towards the use of it by Cheney has been one of dis
approval. The fact of the long usage in the United States by 
prrsons other than the plaintiff is nevertheless significant, pos
sibly not so much in the way of proving acquiescence as in shew
ing that Cheney’s trade in “Listerated tooth powder” did not 
injuriously affect the plaintiff. If, in fact, the plaintiff did 
not approve it, he at least took no definite steps to stop the 
trade in “Listerated tooth powder.”

Looking at the collective effect of all the facts of the ease, I 
conclude that the plaintiff has not made out a case for the relief 
asked for, mainly because it has failed to shew that it and the 
defendant have been trading in the same commodities or arc 
engaged in a trade competition in the same kind of commodities.
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QUE- As it is well expressed in a modern treatise, it is of the
K p essence of a trade-mark or trade name that it be applied to a
1912 trader’s “goods” so as to distinguish them from the similar
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‘harmacai. those of his successors in the business in which they are put
Co. forward for sale. The mark should distinguish the trader’s 

PumVr t 8°°ds, and “the essence of an infringement (where the essential 
Sox,Ltd. particulars are not bodily appropriated) is that the use of the

---- mark upon the defendant’s goods is calculated to lead purchasers
0^,j. ]jUy them asking the plaintiff’s goods.”

The plaintiff’s complaint is to the effect that its trade-mark, 
specifically applied to the kinds of goods enumerated in its 
declaration, has been wrongfully appropriated by the defend
ant. Its exclusive title to the use of that trade-mark has to 
rest upon proof that it has made the mark its own by uses of 
it to such an extent as to have made its trade use of it publicly 
known.

It is said in the work of Kerley, Trade Marks and Trade 
Names, 3rd ed., at page 536, citing Vaughan Williams, L.J. :

A plaintiff never can complain of the uses by the defendant of either 
the plaintiff’s personal name, or of any other name that he chooses to 
use for the purpose of denoting his goods, unless he first establishes 
that in the market his goods have come to be known by that name. 
That would be a correct statement of our law if the men

tion of user of the plaintiff’s personal name were omitted—a 
qualification which does not affect the point now being con 
sidcred—and the proof which is there said to be essential is 
just the proof which the plaintiff in this action has not made 
in respect of such toilet trade articles as tooth powder, at all 
events in Canada, at any date anterior to the time when the 
defendant had commenced to sell the tooth powder.

The proof can hardly be said to establish that the plaintiff 
had made its trade name “Listerine” known in Canada in re
spect of anything except the bottled liquid “Listerine.”

That liquid was known as a medicinal preparation and a 
germicide and anti-septic fluid which some persons did use in
stead of tooth powder.

It is true that the protected right of use of a trademark is 
not restricted to the exact kinds of goods to which it has been 
attached by its owner. The extent of the class of goods to which 
the right is limited, is a question of fact in each case: Kerley, 
p. 33. In view of the characteristics above pointed out, 1 con
sider that the “Listerated tooth powder” is not comprehended 
in the class of merchandise which the plaintiff had previously 
made known to the trade under the name of “Listerine" as 
goods of its manufacture.

Reverting briefly to some of the decisions cited for the ap-
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pcllant, it may bo said in relation to the ease of Collins v. A mes, 
18 Fed. Rep. 57b, that it was shewn that the plaintiffs had for 
many years made and sold edge tools and had continuously 
marked upon them the trademark “Collins and Co.,’’ a mark 
which, being the plaintiff’s own name at once announced the 
goods as goods of the plaintiff’s make. The defendants, per
sons of a different name, commenced to sell shovels marked 
“Collins and Co.,” with the proved intention of getting the 
benefit of the plaintiff’s reputation. One can see why. in such 
circumstances, shovels were held to come within the class of 
goods denoted by the mark which practically asserted that they 
were manufactured by the plaintiff.

In addition to what has been said of the “fruit salt” ease, 
it may be added that the specification of one of the plaintiffs’ 
registrations described the commodity as intended for use as a 
medicinal substance and that of another registration referred 
to it as intended for a non-alcoholic beverage. The substance 
claimed for by the defendant came fairly within one or other of 
the specifications. Regarding the kodak case, Eastman v. 
Griffiths, 15 R.P.C. 105, it can be pointed out that it was shewn 
that the plaintiffs in that case had advertised the cameras as 
specially adapted to be fitted to bicycles.

I add these references merely to shew that one can readily 
see grounds for the conclusion that the defendants in the cases 
mentioned were palpably proposing to profit by use of the plain
tiffs’ trademarks upon goods which buyers would mistakenly 
take to have been manufactured by the plaintiffs.

With reference to the authorities cited to us from the law of 
France, it may be opportune that, speaking for myself, a few 
observations be added : The law of France upon the subject of 
trademarks and designs is a creation of modern legislation which 
was not extended to this country. As the law of France stood 
when it prevailed in this part of Canada, it was possible to say 
of it, in the words of the treatise in Dalloz, Rep. :—

Industrie et Commerce, No. 252: “Mais jusqu'il cette époque, c'est-A- 
dire la réorganisation du régime industriel les noms et les marques 
de fabrique réstérent, malgré leur importance, sans protection et en 
quelque sorte A la merci des usurpateurs.”
That would indicate a state of our law much like the English 

common law, under which it could be said : “A man cannot give 
to his own wares a name which has been adopted by a rival 
manufacturer, so as to make his wares pass as being manu
factured by the other. But there is nothing to prevent him 
giving his own house the same name as his neighbour’s house, 
though the result may be to cause inconvenience and loss to the 
latter:” Mayne, Damages, 8th ed., p. 9, citing Johnston v. Orr 
Ewing, 7 A.C. 219; Dag v. Brownrigg, 10 Ch. 1). 294; Kccblc 
v. Ilickcringill, 11 East 574a.
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And I take it that in England to this day, a trader who is 
put in peril of ruin by a supplanter in the way indicated can 
but publish his feeble protest of “no connection with the estab
lishment of the same name next door!” When it is realized 
that this peculiarity of English common law or case law lies at 
the very foundation of trademark or trade name law, another 
reason can be seem why we should hesitate to be guided by deci
sions given in England otherwise than as mere illustrations of 
statutory construction. Civil law responsibility for wrongful 
interference with plaintiff’s trade is to be determined by our 
law and not by English law, except in so far as it depends upon 
statutory construction. The same peculiarity of English law 
above referred to would seem to constitute the ground of de
cision in the Lea and McEivan Applications Case (or perhaps 
one should say of the statutory rule there applied) L.J. Weekly, 
1912, p. 142, and 28 T.L.R. 258), where marks in use for half 
a century were refused registration, a case which under our 
law would be decided in the opposite sense. But why, it may 
be asked, call attention to such a peculiarity, if the old French 
law as introduced in Canada is the same? The reason is that 
our law has developed and broadened, and a defendant who 
has caused damage to a plaintiff by introducing confusion into 
his trade subjects himself to responsibility in damages just as 
he would by commission of any other tort (art. 1053, C.C.). It 
is upon that footing that the decision in La Nationale v. La 
Société Nationale, cited to us from 3 Couhin, p. 493, and the 
citations from Pouillet and from Fuzier-Herman, Rep. “Con
currence Déloyale,” No. 459 and Sirey, 91-1-165, in so far as 
not affected by statutory legislation are seen to be reasonable.

The plaintiffs’ case, however, does not come within the 
principles there applied. While I speak for myself in making 
the foregoing observations, I may say that we are unanimous in 
dismissing the appeal for the reasons given in the judgment 
of the Superior Court.

Appeal dismissed with costs.

QUE.

Annotation.

Trade marks 
and trade 
names

Annotation—Trade mark (§ I—2)—Trade name—Use by another in a non 
competitive line.

As implied from the headings this note is confined to eases where the 
trade mark or trade name is used by traders or manufacturers in different 
and non competitive lines.

It ma; lie stated that trade marks and trade names are necessarily 
connected with business which is being carried on or transacted by those 
using the sai », and to which its use is incident.

From the u. visions hereinafter referred to it may be taken as well 
established that the exclusive use of a trade mark or trade name is 
restricted to a use upon the particular class of goods to which it has Iwn 
attached or applied, or upon which it has been actually used, and any other
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Annotation [continued)—Trade mark (g I—2)—Trade name — Use by 
another in a non-competitive line.

trader is at liberty to use the same mark or name in connection with 
other goods of an entirely different class. This principle is laid down in 
Kerly's Trade Marks and Trade Names, 3rd ed., p. 31 : “The exclusive 
rights existing in respect of a trade mark are restricted to the class of 
goods to which it has boon attached or applied. It is, therefore, no in
fringement to apply the same or a similar mark to other goods. This rule 
was clearly stated in a dictum of Lord Westbury, in the Leather Cloth 
Case, 11 H.L. Cases 523. which has often been cited. “Property in a 
trade mark,” he said, “is the right to the exclusive use of some mark, name 
or symbol in connection with a particular manufacture or vendible com
modity; consequently, the use of the same mark in connection with a dif
ferent article is not an infringement of such right of property.” Thus 
a trade mark used for flour and bread may lie adopted as a new trade 
mark for carriages.

The question as to whether or not the right to use the trade mark or 
trade name applied to one article extends to other articles of a different 
character but belonging to the same general class, is one of considerable 
difficulty and each case will have to lie considered in the light of all the 
circumstances surrounding the same, as to whether the articles are sus
ceptible of the same use, or of some of the same uses or dealt in by the 
same dealers.

The following statement of the law is found in Cyc., vol. 38, p. 085:—
“The right to the exclusive use of a trade mark is further limited to 

a use on the particular class of goods upon which it has been actually used, 
and other persons may use even the identical mark or name in connection 
with a different class of goods. But the right extends to other goods of 
the same general class as that in which it has been applied. When one 
has acquit ed a trade mark in connection with particular goods, no one else 
will lie permitted to use such trade mark upon goods which, while different, 
belong to the same general class. So, where a trade mark has been used 
on a particular species of goods, it cannot lie thereafter appropriated by 
another ns a trade mark for a class of goods which includes such species. 
Goods arc in the same class when the general and essential char
acteristics of the goods are the same, so that the general publie would be 
likely to be misled if the same mark were used. The same trade mark 
may be applied by the same person to many different classes of goods 
and is a valid trade mark for each class.”

In England a distinction is made lietween the same natural class and 
the same statutory class. A trade mark may be used and registered for 
particular goods in a statutory class and others may use or register the 
same mark for other species of goods in the same statutory class: liar- 
gréatte v. Freeman (1891), 3 Ch. 39, (11 LJ. Ch. 23 (discussing and ap
plying Erficurds v. Dennis, 30 Ch. D. 454, 55 L.J. Ch. 125 ) -, Jay v. Ladler,

I» MO, 60 l- T Bsp. N8 671 Mimrd* i D...... M> < D
L i ( h. II’.'» (reversing Cab. 6 B. 188) ; In rt Bçady, 81 < h. D. 223, » I 
LJ. Ch. 637. In In re Hargreaves, 11 Ch. D. 669, 27 Wkly. Rep. 450, 
there being four trade marks, each consisting of the device of an anchor, 
registered for different varieties of goods in the same general class, the 
Court refused the application to register a fifth for still another kind of 
goods in the same general class.
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Annotation(continued) —Trade mark (9 I—-2)—Trade name —Use by 
another in a non-competitive line.

There are two reasons for this rule. The first is that if a second 
trader were to adopt and use the mark of another within the same class 
of goods he would thereby acquire exclusive rights to the mark as applied 
to his particular variety of goods, ami if the first user of the mark should 
subsequently desire to udd that particular variety of goods to his general 
line, within the class, he would In- unable to use his own trade mark upon his 
own goods; CitlliitH v. Oliver Ames, etc., Oorp., 18 Fed. 601, 20 Blatchf. 642. 
Hut see remarks of Colton, L.J., in Edwards v. Dennis, .'10 Ch. I). 454, 66 
L.J. ('ll. 126, and of Jessel, M.K., in In rc Jelleg, 51 L.J. Ch. O.'IO. note. 
4(1 L.T. Hep. N.S. 381, note. Another reason is that the public cannot 
know how many varieties of the same class of goods the owner of the 
mark makes and sells under the mark, and if they should see that mark 
upon other goods of the same class they would 1m* deceived and the owner 
of the mark might 1m» injured in his reputation because of the quality of 
goods over which he has no control: Amoskcag Mfg. Co. V. (lamer, fit 
Hmv. Pr. (N.Y.) 207; II'amsutla Mills v. Alim, 12 Phila. (Va.) 535; see 
Edwards v. Dennis, 30 Ch. 1). 454, 55 L.J. Ch. 125 (per Cotton, L.J.); 
Delaware Etc., Canal Co. v. Clark, 13 Wall. (U.S.) 311, 20 L. ed. 581, 
Cyc., vol. 38, p. 085.

No one can acquire an exclusive right to aflix the trade mark to goods 
which do not fall within the class indicated by the mark, or in other 
words, to goods which do not possess the attribute the mark is understood 
and inf ended to connote. In Cotton v. Hillard, 44 L.J. Ch. 90, the defendant 
had invented a sauce which was prepared from a secret remedy not known 
to the plaint iff and was called the Licensed Victuallers' Itelish. The 
plaintiff had purchased front the assignee in bankruptcy of the defendant's 
son all his interest in the sauce, and this he contended included the right 
to the traile mark used with the business. Jessel, M.R., held that this 
right could not exist or lie transferred without the goods with which the 
mark was connected, and that the plaintiff could have no assistance from 
the Court to enable him to pass off under the mark as the original same 
an imitation of his own.

“The extent of the class of goods to which a trade mark is properly 
applicable will vary very much in different cases. If the trade mark means 
that the poods are made by its owner then it will not rightly lie applicable 
to goods which he has bought to re sell, and if the mark means that the 
goods are selected, shipped or sold by the owner then, probably, it may be 
rightly applicable to many different kinds of goods ami to kinds which 
may vary and perhaps vary widely": Kerly’s Law of Trade Marks and 
Trade Names, 3rd cd„ p. 32.

“The rights arising out of the possession of a trade mark or trade 
name, registered or unregistered arc not limited to the exact kind of 
goods for which the mark has Wn used, the extent of the class of goods 
to which the rights are limited is a question of fact in each case, depending 
to a great extent on th® commercial connection between the kinds of goods 
in question, as for instance, whether they are usually sold by the same 
class of persons:" Kerlv's Law of Traile Marks, 3rd ed., p. 33.

The following eases will indicate the way in which the Courts ap
proach this question:—

In the case of Eno V. Dunn, 15 App. Cas. 252, affirming judgment Is
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Annotation (contf «««•«/)—Trade mark (51—2)— Trade name —Use by
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low, sub nom. In rc Dunn's Trade Mark, 41 Ch. D. 431), 7 R.P.C. 711, the 
plaintiff was proprietor of n medicinal preparation called “Fruit Suit." 
Defendant applied to register the words “Dunn's Fruit Salt linking Pow
der." The House of Lord* maintained plaintiff'* exclusive right to the 
word* "Fruit Salt," although it was udmitted that there was no «langer 
of a person wanting one article being deceived into taking the other; the 
test was, in the words of I»rd Watson, that "there would l>e a supposed 
connection between the two article* in the mind* of many persona who 
would naturally assume that the baking powder hail been manufactured 
with the appellant's fruit salt, and purchase it in that belief, and that 
a hatch of badly made Inking powder might seriously injure the credit 
of the effervescing powder."

Lord Hersehell based his decision largely on the ground that the use of 
the words by defendant would be of a nature to make the public believe 
that plaintiff was connected with the manufacture of the baking powder, 
and he continues by refuting the argument that an aperient medicine and a 
baking powder were so essentially different that no one could imagine that 
one could compete with the other. “1 may say at once," he continues, 
“that in my opinion the plaintiff has no exclusive property in the words 
'Fruit Salt,' and if it were proposed so to employ them, that no reasonable 
person could suppose that they had reference to appellants' preparation, 
such a use would lie perfectly unobjectionable; for example—I cannot 
conceive of anyone imagining that a 'Fruit Salt Umbrella* was in any way 
connected with the article manufactured by Eno.”

The fact that I)unn attached his own name prominently to the trade 
mark did not save him from the charge of Infringement.

In Australian Wine Importers Trade Mark and Mason. 41 Ch. I). 278, 
fl R.P.C. 311, the applicant sought to register for champagne a mark con
sisting of the words "fîoldcn Fleece." He was opposed by the proprietor 
of the same traite mark ns applied to rum and whiskey. A decision was 
rendered in favour of the opponent, Kay, J., remarking "why on earth 
should not these people, if they really mean to trade honestly, take a trade 
mark which differ* from this trade mark of Mason?"

In the matter of Turney's Trade Mark, 11 R.P.C. 37, applicant* desired 
to register a certain trade mark for rum. Has* & Company successfully 
opposed the registration on the ground that they possessed a similar 
mark for lieer and «tout. A more recent case still is that of Kastman 
Thotoyraphie Materials Co., I.imiletl V. John (Iri/Jith Cyele t'orporation, 
Limited (1898), 15 R.P.C. 105. where the plaintiff company living manu
facturer* of cameras, brought an action to restrain the use of the word 
"kodak" for bicycles. There was *ome evidence that plaintiff company 
manufactured cameras for use by cyclists, and that many shop* dealt in 
both articles. Romer, J., said as one of the reasons of his judgment, "so 
great is the connection between the two classes of business that in all 
probability the plaintiff company may wish hereafter to manufacture and 
■ell cycles specially adapted to carry their kodaks." lie continued that 
the injunction should lie granted liccause there was danger that the public 
might consider that defendant company was in son» way connected with 
plaintiff company.

In the Dunlop Case, 10 R.P.C. 12, plaintiff manufactured bicycle tire*,
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pumps, etc., and defendant manufactured oils proper for use on bicycles. 
Plaintiff had never dealt in oils. Defendant had a man named Dunlop 
associated with him.

Homer, J., said at page 14: “The word ‘Dunlop’ is put in a very pro 
minent way, and 1 am satisfied he does that with a view to making eus 
tomers believe that those goods if they are not the goods of the plain- 
tiHs, are goods used in some way with their sanction, or connected in 
some way with them so ns to get the benefit of plaintiff's name."

He granted the injunction because some day plaintiff might start 
selling bicycle oils and were entitled to be protected in the interim.

In Omega Oil Company v. We ache 1er, 71 N.Y. Supp. 983, plaintiff 
manufactured a liniment under the name of “Omega Oil.” Defendant 
began the sale of toilet soap, to which he applied the name “Omega Oil 
Medicated Soap.” He used a certain proportion of Omega Oil in this 
soap, and claimed the right to use the name adopted by him because 
liniment was not an article of the same class as soap. The Court found 
that the two articles were not of such a different character as to permit 
defendant the use of the name created and made valuable by plaintiff.

“The liniment may have a much broader application than the soap, 
but it also possesses to a certain extent the qualities of the soap, and is 
used for many of the same purposes. . . . The adoption of the words 
Omega Oil by defendant was calculated to deceive the public into the 
belief that plaintiff's article was being put up for sale in another form 
at least into the belief that plaintiff’s article was placed on the market 
by him. or by his consent." The Court based its decision on two ease- 
(1) that of Carroll v. Ertheilrr, 1 Fed. 688, and (2) Church v. /fuss. 9!» 

Fed. In the former plaintiff manufactured smoking tobacco under te
nante of “Lone .Jack," but defendant was enjoined from calling his cii: 
arettes "Lone .lack” cigarettes. In the latter case plaintiff manufactured 
soda and defendant baking powder. The defendant was enjoined from 
using plaintiff’s mark.

in the case of Collin» v. .4mes, 18 Fed. 561, plaintiff manufactured 
axes and other edged tools, but had never manufactured shovels. Defen
dant starting manufacturing the latter implement, using plaintiff’s trade
mark, and was enjoined because in the words of the judgment, "The plain
tiff had a right to make shovels, and it had made kindred articles of 
metal, and its good name and reputation in its business were wholly con
nected with the u*e in its trade of its trade mark."

In the case of Amoskcag v. Garner, 54 How. Pr. 297, plaintiff manu 
factored cotton goods, but never made prints or calicoes. Defendant 
started to make the latter articles, marking them “Amoskeag," which 
was a geographical name. The Court said: “It was contended that the 
plaintiff’s claim was practically of a monopoly in the word Amoskeag. 
Hut not so. The word is free to those engaged in other and distinct 
lines of industry, because there its use conveys no such meaning as when 
applied to cotton goods. Whether such meaning is conveyed is a question 
of fact to be determined upon the evidence in each case. The manufac
turer of cement, for instance, might apply the word to that article, be
cause when stamped upon cement it would not stand for the Amoskeag 
Manufacturing Co.”
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In Wamautta Mills v. Allen, 12 Phila. 535, plaintiff manufactured 
muslin under the name “Wamsutta.” Defendant sold shirts stamped 
“Wamyestn," advertised as made from Wamyesta muslin. It is there 
stated as follows:—

"Defendants content themselves with alleging that there is no such re
semblance between the words as would he likely to mislead the public, and 
that the muslin of which their shirts are made is of such a different de
scription from plaintiff's muslin that no one having knowledge of the 
kind iff muslin made by plaintiffs and exercising ordinary caution, could 
mistake one for the other. . . . It is too plain to require any de
monstration that if defendants manufacture shirts of a muslin greatly 
inferior in quality to plaintiff's muslin, and pass them off on the public 
as shirts made of plaintiff's muslin, plaintiffs may suffer greatly thereby 
in their reputation as manufacturers, and consequently in their sales of 
muslin which they manufacture.''

In the case of Godillot v. American Grocery Co., 71 Fed. 873, plaintiffs 
hail a trademark for fancy French groceries. Defendant started using the 
same trademark on cigars, whiskey and coffee. Plaintiff's right was 
maintained to the unrestricted use of its trademark in the whole general 
class.

In Morgan v. Ward, 152 Fed. 690, the holding was: “The fact that 
Sapolio is a cake and Sopono a powder is of no moment. The apjieal 
is made to the same class of customers to use the respective articles for 
the same general purpose.”

In Florence v. Doted, 178 Fed. 73, plaintiff manufactured toilet brushes 
under the name "Keepclean,” but had never manufactured tooth brushes. 
Defendant started to manufacture the latter under the name “Stakleen.” 
It was there stated that, “the complainant had acquired a reputation as 
the manufacturer of high grade toilet brushes. It certainly had a right 
to include tooth brushes at any time, and, when it did so, purchasers were 
acquainted with the high character of its goods and would quite likely 
purchase its tooth brushes, deeming its previous reputation a guarantee 
of its excellence.”

The Commissioner of Patents at Washington. D.C. in dismissing an 
appeal from the Examiners' decision under date 13th July, 1009, In re 
Purity Laboratories, on an application to register the word “Hygien-ol” 
as applied to tooth powder, there already existing a trademark on the 
register for the word “Hygenol” for an antiseptic or disinfectant powder 
compound, said:—

"The registered mark is manifestly so similar to applicants' mark as 
to bn liable to cause confusion in the trade if applied to the same class 
of goods. Applicant contends that tooth jsiwder and antiseptic com
pounds are manifestly not goods of the same descriptive property. This 
contention, however, is believed to be not well founded, for applicants' 
tooth powder is said to be an antiseptic tooth powder, and anyone familiar 
with the antiseptic compound known as “Hygenol" swing the word 
“Hygien-ol" upon an antiseptic tooth powder would be led to suppose 
that this tooth powder contained that compound. In the case of Walter 
8aAi r and Co. V. Harrison, 138, Official Gazette, Valent Office, 770, the 
Court of Appeals of the district of Columbia, after holding that coffee 
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and cocoa were poods of the same descriptive properties, said : “A mark 
should be denied not only when used upon goods of the same descripth. 
properties as a similar registered mark, hut when used on goods belong 
ing to the same general class.”

The leading principle relating to trademarks and trade names as 
stated by Lord James in Singer Manufacturing Co. v. Long. 18 Ch, 1).. p. 
412, is, “No man is entitled to represent his goods ns being the goods .f 
another man ; and no man is permitted to use any mark, sign or symbol, 
device or means, whereby, without making any direct false representation 
to the purchaser who purchases from him, he enables such purchaser to 
tell a lie or to make a false representation to somebody else who is tin- 
ultimate customer. That being, ns it appears to me, a comprehensive 
statement of what the law is upon the question of trademark or trade 
designation. I am of the opinion that there is no such thing as a monopoly 
or a property in the nature of a copyright or in the nature of a put- at, 
in the use of a name, whatever name is used to designate goods, am 
body may use that name to designate goods ; always subject to this, that 
he must not as 1 said make directly or through the medium of another 
person, a false representation that his goods are the goods of another

There is a distinction between trade names and trademarks, the latter 
being always assumed and invented by a trader for the purjiose of his 
goods, and there is no necessity for him to adopt a trademark like that 
of another trader, except for the purpose of passing oil* his g<s>ds as tho*e 
of that trader: Thurton v. Thurton, 42 Ch. I). 128.

There do not appear to be very many decisions covering the exact 
point involved in this note but the general principle is set forth in the 
case of Somerville v. Schcmbri, 12 App. Cas. 46.1, which decides that, sub
ject to any statutory regulation, as soon as a trademark has been so 
employed in the market as to indicate to purchasers that the goods to 
which it is attached are the manufacture of a particular firm, it become! 
to that extent the exclusive property of that firm, and no one else ha« the 
right to copy it, or even to appropriate any part of it, if by such ap
propriation purchasers may be induced to believe that they were getting 
goods which were made by the firm to which the trademark belonged. Ilut 
the acquisition of such exclusive right to a mark or name in connection 
with a particular article of commerce cannot entitle the owner of that 
right to prohibit the use by others of such mark or name in connection 
with goods of a totally different character.

In llart v. Colley, 44 Ch. I). 10.1, it was decided that the owner -if a 
trademark can only sue in respect of an infringement of that trademark 
in connection with the particular goods or classes of goods for which his 
trademark is registered.

In the matter of Lake and Elliott’a application for a trademark. 20 
R.P.C. U05, 190.1, Kekewich, J., decided that the word “Millennium" re
gistered for carriages, notwithstanding long user of the same word i- a 
registered trademark for bread and Hour which had lieen sold in vehicles 
so labelled, was properly allowed. That the goods in respect of which the 
opponents were registered were not the same description of goods as those 
of the applicants.
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In an nil reported ease of Re Simpson. Davies ami Son, referred to at 
p. 07 of Sébastian on Trademarks, 4tli ed., the proprietors of a trade
mark registered for coal in class 4 of the Act, successfully opposed the 
registration of a similar mark for railway waggons in class 22, the op
ponent's coal being carried in and sold out of the waggons.

A trademark only confers on the person whose mark it is a right to 
sav. “Do not imitate my mark in connection with goods like mine so 
that yours may be mistaken for mine.” There is no exclusive right to 
the mark except in connection with such goods and to prevent deception 
or mistake: Rmrrll v. Birmingham Vinegar li rarer g Co., [180(1] 2 Ch. 
A4. 08.

In a recent case of Van Zeller v. Mason, Cattlei/ ami Co, (10081, 25 
R.P.C. 37. Joyce. .1.. decided that where a name had long been used by a 
shipper in connection with port wine made from the gni|ies of a particular 
vineyard, after he had ceased to lie supplied with grapes from the vine- 
yard he could not properly apply the name to wine made from other

In The ./. /*. Rush Co. v. Hanson, 2 Can. Excli. 557. Ixnve, D.M.A., at 
p. 559. says: “A trademark is a simple and absolute property, the same 
ns a signature, or the name and style of a firm, without any limitation 
us to country and runs everywhere throughout the domain of commerce. 
In other words the essential characteristics «if a legal trademark are 
(n) Universality of right to use. that is. it is good as a representation of or 
substitute for the owner’s signature all the world over; and (fc> exclusive
ness of the right to use it.

In Singer Manufacturing Co. v. Wilson, 3 App. ('as. 37(1. it was de
cided that where the first producer «if an article of manufacture has 
identified with it a particular name, whether his own name or a name 
which is descriptive of the article itself, such name becomes a trademark 
and cannot be adopted by another person in advertising a similar article, 
and such adoption and employment will lie restrained by injunction. In 
the same ease it was held that fraud was mit necessary to lie averred or 
proved in order to obtain protection for a trademark.

A trade name may lie either the name of the manufacturer of goods, or 
some name by which the manufactured goods have liecomc generally 
known. There is a kind of property in such a name, and interference 
with it will lie restrained by the Court if there is a prospect of injury 
to the owner of it: Borthicick v. Keening Rost (1888). 37 Ch. I). 449. To 
«•me extent trade names are like trademarks. The olfence consists in any 
other person selling goods of his own in such a way as to lend the public to 
'Mp|io e that they are purchasing some one else's goods: Eneye. of the 
l-aws iif England, vol. 14, p. 189.

I "i I l.mgdale, Master of the Rolls, well expresses the whole law of 
trademark' by names in the case of Collins Co. v. Coirrn, 3 Kay & J. 428, 
A Wkly. Rep. (176, 69 Eng. Reprint 1177. He says: “There is no such 
thing as property in a trademark ns an abstract name. It is the right 
which a person has to use a certain name for articles which he has 
manufactured, so that he may prevent another person from using it, 
I., hi»,, the mark or name denotes that article so marked were manu
factured by a certain person, and no one else can have the right to put

:187

QUE.

Annotation.

Trade marks 
and trade



388

QUE.

Annotation.

Trade marks 
ami trade 
names

Dominion Law Reports. [2 D.L.R

Annotation (continual)—Trade mark (§ I—2)—Trade name — Use by 
another in a non-competitive line.

the same name upon his goods, and then represent them to have been 
manufactured by the person whose mark it is:" Ongood v. Allen, 18 Fed. 
Cas. No. 10, 003, Holmes 185, 105, 3 Off. Oar.. 124.

In Somerville v. Hehcmbri, 12 App. 453, Ixird Watson in deliver 
ing judgment says: “It is beyond dispute that the cigarettes made by 
the appellant's firm were favourably known in the markets where they 
were sold under the term of ‘Kaiser i-Hind.’ The use of the term by 
others as a name of a ship or as a trade mark for hats, soap or pickle- 
could not impede their acquisition of au exclusive right to use it as a 
trademark for their cigarettes.”

A manufacturer of rubber goods who uses the word "Eureka" mi- 
leads the public and gains an unmerited advantage from the trade re 
putation given to such word by another company which used such word 
in its corporate name, will be restrained from the use thereof, not only 
in its corporate title, and in connection with competitive goods, but also 
in connection with non-competitive goods manufactured by it. so long as 
it continues to manufacture any goods in competition with the com pair 
first using the word : Eureka Fire Hone Company v. Eureka Itubber Mann 
factoring Company, 72 N.J. Eq. 555. In the above case Emery, V.-C . 
says : "As to the extent to which the use of the name should lie enjoinei,. 
the protection of complainant's trade name in connection with the marke* 
ing goods manufactured in competition is the limit of its rights. The 
bulk of defendant’s business is in rublier mechanical goods, not dealt in 
by complainant and for the purposes of this business it has the right to 
use the word as part of its name or otherwise. But so long as it puts 
on the market goods in competition with the complainant the use of the 
word in its name or otherwise in connection with these goods, seems, un
der the evidence of the case, necessarily calculated to mislead the public 
and give defendant some advantage of complainant's trade reputation.”

In all eases the real question comes to he whether the defendant has 
infringed the exclusive right which the plaintiff has to the use of the 
trademark, and this question depends as Lord Kingsdown said in the c.i-e 
of the Leather Cloth Co., Limited v. A merican Leather Cloth Company, 
Limited, 11 H.L.C. 538, upon “how far the defendant's trademark heirs 
such a resemblance to that of the plaintiff's ns to be calculated to deceive 
incautious purchasers."

In George v. Smith, 52 Fed. Rep., p. 830, the principle is laid d"wn 
that the first use of the trade terms “Epicure" by complainants as a 
brand for packed salmon, and the establishment of a business thereunder 
entitled them to protection against the use of it by defendants for salim-ti 
although they had previously used it as a trademark for canned fruit 
and vegetables, Cox, J., says : "Salmon and tomatoes are both a i ; 
of food, it is true, but in other respects they differ as a hat differ- I n 
a boot ; though both are articles of wearing apparel. A hat dealer h n ing 
built up a flourishing trade in “Sheridan" hats could not be coni|M'IW 
to relinquish it at the instance of a shoemaker, who, before that, had -old 
"Sheridan" shoes. A manufacturer who should call his bicycles • iwr 
foot" would hardly interfere with “Deerfoot” sausages or "Deer- 
foot” butter. . . . The reasoning of some of the authorities v uld
indicate that the defendants had a right to use the brand in connv tinn
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with other fruits and vegetables, analogous to tomatoes and peaches, but 
to assert that they have the right to use it on all canned goods is carry- Trade marks 
ing the doctrine far and beyond any reported case. Beer and nails do 11 ni* 'rade 
not belong to the same class of merchandise because both are sold in kegs.”

It would appear that the tendency of the Courts at the present time 
.«eenis to be to restrict the scope of the law applicable to technical trade
marks and to extend its scope in cases of unfair competition. The case 
under consideration falls more approximately under the head of an in
fringement of a technical trademark rather than under the head of unfair 
competition, it is advisable to ascertain, if possible, the distinctions as 
well as the points of resemblance between them. The underlying principle 
of each is the same, namely, the prevention of that which in its operation 
and results, and usually in intention, is a fraud upon the public, and an 
injury to the rival trader. That this is the underlying principle is clearly 
shewn in a leading case on technical trademark law: Canal Co. v. Clark,
13 Wall. 311. But, while the idea of fraud or imposition lies at the 
foundation of the law of technical trademarks as well as the law of un
fair competition, it must be borne in mind that fraud may rest in actual 
intent shewn by the evidence or may be inferred from the circumstances 
or may be exclusively presumed from the act itself. In the case of unfair 
competition the fraudulent intent must be shewn by the evidence or in
ferred from the circumstance*, while in the case of the use by one trader of 
a trademark belonging to another trader, fraud will be presumed from its 
wrongful use: Bokes, ,1., in Chuivh ami Diriyht v. Ituas. 09 Fed. Rep. ”76.

The Court will ordinarily restrain the use of the infringing mark 
without regard to the intent of the defendant. It is, liowev. r, a matter of 
practical importance to establish the deliberate fraud of the defendant 
where it exists. It was distinctly held by Lord Westbury that an ac
count would only be given with the injunction in respect of any user by 
a defendant after he had become aware of the prior ownership: Edelaten v.
Ed fini en, 1 DeG. J. k S. 185, and in another case, where defendant claimed to 
have Imught counterfeit champagne believing it to Ik» genuine, an accounting 
was denied because of the absence of proof of guilty knowledge: Muet v. 
t'uuston, 33 Beav. 578. See also Kune v. I.oftus, 47 L.J. Ch. 576; Milling- 
tun v. Fox, 3 Mylne k Cr. 336; Weed v. Peteraon, 12 Abb. I*r. N.S. 178.
And the fraudulent intention of the defendant must be shewn in an 
action at law: Edelaten V. Edelaten, supra, or at lea*t to sup|H>rt the re
covery of punitive damages: Faber v. D'Vtaaaeg. 11 Abb. l‘r. N.S. 390;
Un rah v. Hilling», 7 Cush. 322. Cox 118. But the rule is fixed both in 
Kngland and the United States that proof of fraudulent intent, or actual 
deception of the public, are alike unnecessary in actions in equity, in 
technical trademark cases; nor is it necessary in cases of trademark in
fringement or unfair competition to prove actual deception of purchasers 
where there is shewn “a manifest liability to deception": Fuller v. Iluff,
43 C.CJL 453, 104 Fed. Rep. 141, 145, reversing Fuller v. Iluff, 99 Fed.
Rep. 439; Manitoicac Malting Co. v. Milwaukee Malting Co., 119 Wis.
543. 97 N.W. Rep. 389.

For a fuller discussion of the American cases on this point, see the 
case of Virginia Baking Co. V. Southern Biscuit Worka, 30 L.R.A. (N.S.)
197, where the proposition is laid down that one who has applied the
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words “Crown" and “Jamestown” to crackers and small cakes reaper 
tively cannot complain that they are respectively applied by another 
manufacturer to ginger snaps and larger cakes of an entirely different 
class. S«-«» also annotation to that ease. 30 L.R.A. N.S. 107-171.

The following cases may be referred to shewing marks held to have 
or not to have, such resemblance to each other as to be calculated to de 
ceive: “Condi Sanitas" and “Sanitant,” infringement of “Snni 
tas, Sa ni las Vo. v. Condy, 4 R.P.C. 195 and 530, 50 L.T. 621; "Ap 
olliiiis,"’ an infringement of “Apollinaris,” Apollinaris Vo. v. Hersfeldi. 
4 R.P.C. 478; “Steinberg,” an infringement of “Steinway,” the words 
being used with devices shewing a general similarity, Steihiray v. Hen 
show, 5 R.P.C. 77; “Ktnollio," too near “Emolline," Qrossmith’s Trade 
mark, 0 R.P.C. 180, 111) L.T. 612; “Oomoo” not too near “Emu,” Bur 
goyne's Trademark, 0 R.P.C. 220, 01 L.T. 39; “Kokoko” too near the 
common word “Coco,” Jackson's and Vo. Trademark, 0 R.P.C. 80; “De
motic,” an infringement of “Demon.” Slazcngen v. Felt ham, 0 R.P.C. 331 . 
“Dunn’s Fruit Salt Raking Powder," too near “Eno’s Fruit
Salt," Eno v. Dunn, 15 A.C. 252, 7 R.P.C. 311, and an infringement, Ena 
v. Dunn, 10 R.P.C. 201; “El Devina," an infringement of "El Destin»." 
Pinto v. Troit, 8 R.P.C. 182; “Vincolis,” not too near “Wicarnis," where tin 
goods were different in appearance and use. Coleman v. ttroten, 10 R.P.i 
“Savoline/ an infringement of “Savonoi," Field, Ltd. v. Wagel Synd 
cate, Ltd., 17 R.P.C. 200; "Ivory," for soap not necessarily calculated r 
cause the goods to lie confused with “Ivy" soap, iloodicin v. Ivory Sony 
Co., 18 R.P.C. 389. the action was dismissed in this case on another ground, 
and the appeal would apparently have failed also on the ground that 
the defendants had acquired a right to use the word “ivory." the only 
point of similarity lay in the names; "Toblones," too near “Tabloids,'' 
Vapsuloid Co.'s application, 23 R.P.C. 782; “Neola," not too near 
"Pianola," Piunotist Vo. Ltd.'s application, 23 R.P.C. 774; “Lanco ” nut 
too near "Lancashire," in an action for passing off, the goods being 
somewhat different, Kctldairay v. Incell, 23 R.P.C. 021, 24 R.P.C. 293 
“B.A.8.," too near “B.S.A.,” Birmingham Small Arms Co. v. H’eftb, 24 
R.P.C. 27. See Kerly's Law of Trade Marks and Trade Names, 3rd ed
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HAY v. SUTHERLAND.

Ontario High Court, Middleton, J., in Chamber*. January 22, 1911. ONT.

Writ and process (8 II A—16)—Kkbvivk on non rksiiiknt—Join mu oi H. C\ J. 
IlKKKNDANTB—O.NT. CON. RULE 102 (0). 1012

In an action against two parties, om- of whom is out of tin* juris- — - 
diction, an order may lw made for service of the writ upon him pro- Jan. 22.
vided his co-defendant is first served, under clause i«/i of
Consolidated Rule 102, whereby the service of a writ out of Ontario may 
lw allowed where the person sought to be served is a necessary or 
proper party to an action properly brought against another |N*rson 
duly served in Ontario.

Appeal by the defendant Sutherland from an order of the 
Master in Chambers dismissing the appellant’s motion to set 
aside an tx parte order authorizing service upon the appellant, 
out of the jurisdiction, of the writ of summons, and to set aside 
the writ and the service and all proceedings based thereon.

The appeal was dismissed.
(} ray mm Smith, for the appellant.
McGregor Young, K.C., for the

Middleton, J.:—A ease is within clause (g) of Con. Rule 
162* when it appears that the defendants are properly joined. 
The question of joinder must be determined quite apart from 
the residence of the defendants, and entirely upon the Rules 
regulating the joinder of parties.

If an action is properly brought against two person* who 
are both within the jurisdiction, it can be said that either is 
a proper party to an action properly brought against the other; 
and so, when either is out of the jurisdiction, an order may be 
made for service upon him, provided his co-defendant is first 
served.

This construction of the Rule has been invariably adopted. 
Appeal dismissed with costs to the plaintiff in any event.

Appeal dismissed.

•Ontario Rule 162, Uonsolidated Rule-* of Practice of 1807. i* as follow*: 
1(12 ||) Service out of Ontario of a writ or notice of a writ may lie 

allowed by the Court or a Judge wherever (inter alia):—
(g) A |arson out of Ontario is a necessary or pro|a*r party to an 

action projierly brought against another |ieraon duly served within 
Ontario.

45
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COTE v. OLSON.
Saakatchcican Supreme Court. Neiclands. Johnstone, Lainont, amt 

Brown, •/./. i it i, 1612.
1. Assignmext (§ I—14)—Interest in land purchase contract.

Neither party to a contract of sale of lands can assign over t ' <* 
burden thereof, and when one party to the contract lias assigned Ins 
interest therein, he remains liable to perform his part of the cuntriu-t 
the other party cannot sue the assignee either for the specific perform 
ance or for damages for breach of the contract, unless he has accept' d 
i he assignee as occupying the assignor's place in respect to the fill 
filment of the contract.

[Tolhurat v. Associated Cortland Cement Mfrs., [1902] 2 K.B., GOO |
2. Covenants and conditions (IIICl—38)—Personal covenant—Land

CONTRACT.
A covenant to pay the purchase money in a contract for the sale 

of land is a personal covenant and not a covenant running with the

[Ifayicood v. Brunswick Building Society, L.R. 8 Q.B.I). 403, and 
lingers v. Iloscgood, [1900] 2 Ch. 388, specially referred to.]

3. Vendor and purchaser (III—39)—Assignee of purchaser—Liaiiii.

The assignin' of a purchaser under a contract for the sale of land is 
not personally liable for the unpaid instalments of the purchase- 
price provided for in the contract, either to his assignor or to the 
original vendor, in the absence of a promise on his part to pay the 
same, though he took the assignment with knowledge that the pui 
chase price had not been paid.
Appeal by defendant from the judgment of Wetmore, ( ’ 

Coti v. Olson, lil XV.L.R. 15(1, in favour of plaintiff in an noli m 
to recover an instalment due under a contract of sale.

The appeal was allowed and the action dismissed.
The facts of this ease were as follows :—
On the 17th April, 1909, one X\Tilliam J. Page, by an agree

ment in writing, agreed to sell to one Carl Radke, lot 2 in block 
1, and lots 12 and 13 in block 2 Maryfield, in consideration of 
which Radke agreed to pay to Page the sum of $4,000 in four 
payments of #1,000 each on the first day of November, 1910, 
1911, 1912, and 1913, with interest at 7 per cent, on so much 
of the principal as might be from time to time due.

On the 7th March, 1910, Radke by an instrument in writ
ing sold, assigned and transferred to the plaintiff for the con
sideration of #4,000 all his interest in said agreement of sale; 
and on the 11th April, 1910, the plaintiff, by an it struinent in 
writing, sold, assigned and transferred to the defei.dant for the 
consideration of $4,000 all his interest in said first mentioned 
agreement of sale, and in neither ease was the $4,000 paid.

Afterwards, on the 19th of May, 1910, Carl Radke, hy an 
instrument in writing, assigned all his interest in the agreement 
of sale from himself to the plaintiff to the said William ,1. Page, 
and Page, by an instrument in writing dated 1st November, 
1910, assigned all his interest in the agreement of sale from 
himself to Radke and from Radke to Coté to the plaintiff
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The first payment set out in the agreement of sale from Page 
to Radke fell due, hut was not paid by the defendant to Page, 
and was afterwards paid by the plaintiff to Page, and the plain
tiff brought this action to recover the same from the defendant.

E. L. El wood, for appellant, defendant.
D. Mundell, for respondent, plaintiff.
Newlands, J. :—The action was tried before the learned Newiands, J. 

Chief Justice, who inclined to the opinion that the covenant to 
pay the purchase-money contained in the agreement of sale 
from Page to Radke was a covenant running with the land, 
but that it was not material whether it was or not, because the 
defendant purchased and went into possession with the full 
knowledge that the instalments of purchase-money had to lx* 
paid and that in equity he was bound to pay all that fell due 
during his possession, and he gave judgment accordingly 
against the defendant for the amount due and paid by the plain
tiff to Page. From this judgment the defendant appeals.

Now there is no question, but that if the defendant wishes 
to retain this land he must pay the amount due, and that he 
must either give up the land or pay the money, but I am of the 
opinion that he is not personally liable to either the plaint ill* or 
Page for the amounts payable under said first mentioned agree
ment of sale. He is not so liable to the plaintiff under the in
strument of lltli April, 1910, from the plaintiff to himself lo
calise there is no promise on his part to pay anything to the 
plaintiff, as to the amount mentioned in that instrument as the 
consideration, being the amount due Page, it was evidently the 
intention of the parties that this amount should be paid to 
Page and not to the plaintiff. Nor could Radke assign to the 
plaintiff or the plaintiff to the defendant, the burden of the 
agreements they had entered into with Page and Radke respect
ively, the burden of a contract not being assignable.

Williams on Vendors and Purchasers, 2nd ed., on p. f>01, 
says :—

Of coume, neither party to the contract can ussign over the burden 
thereof. It follow» that when one party to the contract line aligned 
his interest therein, he remain» liable to perforin his part of the 
contract; and the other party cannot sue the assignee, either for the 
specific performance or for damages for breach of the contract, unless 
he has accepted the assignee as occupying the assignor'» place in re- 
s|»ect to the fulfilment of the contract: Tolhurat v. Aaaoriated Port
land Cement Manufacturera, [1902] 2 K.B. MO, 668.

The instrument of 17th March, 1910, from Radke to the 
plaintiff being similar in form to that from the plaintiff to the 
del undent, Radke could not by assignment give Page any better 
claim against the plaintiff than he had himself, nor could Page 
hy the assignment to the plaintiff give him any better claim
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than he himself had, and therefore, the assignment from Page 
to the plaintiff only assigned to the plaintiff what Page him
self had, and that is his claim against Kadke, Page, under the 
above authorities, having no claim against the subsequent 
assignees.

The covenant contained in the agreement of sale from Page 
to Radke is, in my opinion, a personal covenant, and not a 
covenant running with the land. It is a covenant similar to tin- 
covenant of a mortgagor to pay the mortgage-money to the mort
gagee, and the conveyance of the equity of redemption did not 
make the assignee thereof liable personally to pay the mort
gage money to the mortgagee.

Robbins on Mortgages [Coote on Mortgages. 8th ed. ] p.
964

Covenant to pay by the mortgagor docs not run with the mort
gaged property so as to give to the mortgagee any right of action 
on the covenant against the assignee of the equity of redemption 
Huiler v. Huiler, 5 Vcsey 5.34 ; He Errington, ex parte Mason, [1804] 
1 Q.B. 11} Thorne v. Comm, [1895] A.C. 11., at p. 18. 04 L..F. Ch. I 
71 L.T. 852.
That the defendant took with knowledge that the payments 

due would have to be paid does not make him personally liable, 
but it charges the land with the burden of these payments, and 
the defendant cannot get the land without first making the pax 
ment s.

The plaintiff cannot, therefore, in my opinion recover in this 
action from the defendant, and the appeal should lie allowed, 
with costs.

Johnstone and Brown, JJ., concurred with New lax ns. .1

La MONT, J. :—This is an appeal from the judgment of tl 
learned Chief Justice in favour of the plaintiff in an action lu 
recover an instalment of purchase money under an agreem m 
for the sale of land. The registered owner of the land was. 
and still is, one W. J. Page. By an agreement in writing dated 
April 17th, 1909, Page sold the land in q1 -stion to one Radlt- 
for $4,000, payable $1,000 on the 1st day November, in cadi 
of the years 1910, 1911, 1912 and 1913. t_ March 17th, 191". 
by writing under seal, endorsed on the agreement from Pagi. 
Radke assigned to Alphonse Coté, the plaintiff herein, all Ins 
interest in “the within written instrument.” Coté entered 
into possession of the premises, and on April lltli, 1910, he in 
turn by writing also indorsed on the original agreement as
signed all his interest in “the within written instrument” to 
the defendant Olson for an expressed consideration of $4,000. 
In neither of these assignments was there any covenant by the 
assignee to pay the said $4,000. On May 19th, 1910, by an in
strument in writing, Radke assigned to Page all his (Radke s
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interest under the assignment to Coté Then, on November 
1st, 1910, the day on which the first instalment of purchase 
money fell due under the agreement of April 17th, 1909. a new 
agreement was entered into between Page and the plaintiff 
Coté, in which, after reciting that no money had been paid to 
Page under the original agreement it was agreed that Coté 
would pay $3,250 to Page by and upon the pay
ments being made Page would convey to him the said land. 
The agreement also contained a clause by which Page assigned 
to Coté all his claims against Radke under the agreement of 
April 17th, above-mentioned except the right to collect interest 
on $4,000 therein mentioned from April 17th. 1909, to March 
17th, 1910, which Page reserved to himself. The defendant 
had paid $100 when he took the assignment from the plaintiff, 
hut made no further payments. On these facts the plaintiff 
brought this action, and claimed judgment for the instalment 
of $1,0'JO and interest falling due on November 1st, 1910, either 
by virtue of his assignment to the defendant or by virtue of the 
assignment to him of the contract made between Page and 
Radke. The learned Chief Justice, in giving judgment for the 
plaintiff, was rather of opinion that the covenant to pay the 
purchase-money contained in the original agreement was a 
covenant running with the land so as to hind the defendant, l>e- 
eause it was made by Itadke for himself “and his assignee,” 
but he held that in any event it was a covenant enforceable in 
equity against the defendant during his possession, because he 
had taken the assignment with notice that the instalments to 
Page had not been paid; and he cited as authorities the eases 
of Morland v. Punk, L.R. f> Ex. 252 and Cooki v. ('h il cot t, 3 Ch. 
I). 1194. With very great deference, 1 am of opinion that this 
is not one of the cases in which the covenant can lie said to run 
with the land. In Uogcrs v. Hose good, f 1900] 2 Ch. 388, Far- 
well, J., stated what I believe to be the law as follows:—

Covenants which run with the la ml must have the following char
acteristics: (1) They must lie made with a covenantee who ha* an 
interest in the land to which they refer; and (2) they miel concern 
or touch the land.

That is, as was said by Bayley, J., in Conglcton v. Pat tison,
’ Wi

le order to bind the assignin' the covenant must either a lied the 
land itself during the term such as those which regard the mode of 
occupation or it must lie as such as prr *#'. and not merely from 
collateral circumstances, affects the value of the land, at the end of 
the term.
Now, I am of opinion that a covenant to pay the purchase- 

money in an agreement for the sale of land cannot In» said to 
affect the land either as regards its mode of occupation or its 
value. It places no restriction on the mode of occ ion nor
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does it increase or diminish the value of the land. It is not, 
therefore, under the above authorities one of the covenants 
which may he said to run with the land.

Neither does it seem to me that this is a ease in which tli 
defendant van he held liable in equity because lie took an assign 
ment of the plaintiff’s interest with notice that the instalments 
set out in the original agreement had not been paid. In Hay 
wood v. Brunswick Building Society. L.R. 8 Q.B.D. 4l).'j 
which, it will he noted, was the ease of a grant and not that of 
a lease—Brett, M.R., stated that the rule as to covenants wliieli 
would he enforced in equity against an assignee taking with 
notice in the following language:—

Now the equitable doctrine was brought to a focus in Tull. \ 
Momkay 12 Ph. 774, IS L.J. Ch. 83. 1.1 dur. HO. 41 Kng. Reprint I III) 
which is the leading case on this subject. It seems to me that l' a 
case decided that an assignee taking land subject to a certain ela«* 
of covenants is bound by such covenants if he has notice of them, 
and that the class cf covenants comprehended within the rule, h 
that covenants restricting the mode of using the land only will !... 
enforced. It may lie also, but it is not necessary to decide here, t'i.it 
all covenants also which impose such a burden on the land as .an 
he enforced against the land would lie enforced. . . . But it is
said that if we decide for the defendants we would have to overrule 
Vooke v. Vhilcott, .1 Ch. II. (MM. If that cast* was decided on the 
equitable doctrine of notice I think we ought to overrule it.

in the present case the covenant to pay does not, as I have 
already pointed out, place any restrictions on the mode of using 
the land, nor does it impose a burden which may he enforced 
against the land itself. The vendor may have a lien on the 
land for the purchase-money, hut he does not obtain that lien 
by virtue of the covenant of the purchaser to pay the pur 
chase-price. The covenant is something entirely apart from 
the vendor's lien, and is not by itself a charge upon the land. 
A covenant to pay the purchase-money, like a covenant by a 
mortgagor to pay the mortgage-money, is a personal covenant 
In reference to a mortgagor's covenants, I find in Fisher's l.nw 
of Mortgages, 6th ed., paragraph 800, the following:

The burden of such a covenant doc* not run with the equity of re
demption, and therefore the mortgagee cannot MM the amdgnee of 
the equity either for principal or interest.

See also Aldous v. Hicks, 21 O.R. Of). The plaint ill', tli re- 
fore, cannot recover by virtue of his being the assignee of tin- 
original agreement between Page and Radke. Van he recover 
by virtue of the assignment to the defendant from himself! 
That assignment does not contain any promise on the part of 
the defendant to pay, nor was it executed by him. There was 
no express promise at all by the defendant that he would pay 
the purchase-money. But it was agreed that even if there was 
no express promise the defendant was under an implied promise
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to indemnify the plaintiff in case he had to pay Page. What
ever may be the rule as to y. it van have no application
in this case, because the ' himself was under no obliga
tion to Page for the purchase-money until lie entered into 
the agreement of November 1st, 1910. By assigning his rights 
in the land, the plaintiff cannot impose any burden upon the 
defendant in the absence of an express or implied consent on 
his part to assume those obligations. The effect of such a uni
lateral agreement is to confer certain rights upon the defen
dant. It gives him first, an interest in the land to
the extent of the purchase-money he has paid, upd second, a 
right to receive title on payment of the purchase-money in full. 
If he does not pay the purchase-money the |i iff can close 
out his interest in the land. But the plaintiff has no right to 
sue the defendant for the purchase-money unless the defendant 
has either expressly or : agreed to be responsible for
the same. In this ease 1 hold In* has not done so. 1 am, there
fore, of opinion, that the appeal should be allowed, with costs.

I)(ftndanl’s appeal allouud, and action dismiasid.

SASK.

s.c.
1912 

Cot 6

l.iitnmil. J.

NIXON v. DOWDLE.
(Decision No. Si. MAN.

Manitoba Court of Appeal, Howell, CJ.il., liuhards, Vinlut .
amt Cameron, JJ.A. April 8. 1912. >‘

1. ltuoKKRs ($ 11 B— 14o)—Compensation—Option i'akkn kiium vasty —
KltO.M WHOM COMMISSION CLAIMED. April 8.

A mil estate agent who had Iwen attempting to sell a certain tract of 
land for the owner, and who afterwards took from the latter an option 
for it# purchase made in hi* own favour, which contained no stipu
lation that if the agent produced another purchaser to take his place 
under the internment the agent was to have a commission for the unie of 
the land to the substitute, and there was no other contemporaneous 
agreement to that effect, cannot claim any commission after the 
transfer of the property to a new purchaser, cs|*eciullv where it i- 
shewn that the owner, upon lieing si» requested, refused to stipulate 
m his contract of sale with the substituted purchaser that the agent 
should have a commission, and the latter then abandoned his claim 
rather than have the sale fall through.

| S'iron v. I hunt le, 1 D.L.R. tilt, reversed on the facts. ]
2. Kstvwkl (HU A—II)—WoiniH and c'o.xufvT—Reliaxvk by otkeb

A party may, without pleading it, take advantage of Iestopp. I 
derived from the rule that where one I y his word* or conduct .vili 'lv 
causes another to believe in the existence of a certain state of things, 
and induces him to act on that lielief. so as to alter his previous p«»-i 
tion, the former i# concluded from averring against the latt r a dif 
feront state of things as existing at the same time.

[Freeman v. Cooke, IK LJ.Kx. 11 Haling I'ases x'2, followed.|

The plaintiffs are partners doing business as real estate 
agents in Winnipeg. As the plaintiff Clough took no part in
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the transactions in question, the plaint ill* Nixon is meant when 
referring to “the plaintiff.”

The plaintiff learned that the defendant, who lived at Swill 
Current in Saskatchewan, had a section of land near that town, 
which lie was subdividing so as to sell it in town lots. The plain 
tiff and the defendant met at Swift Current and discussed tin 
question of the plaintiff selling the land for the defendant accord
ing to the subdivision. The plaintiff decided that he would not 
undertake selling it in this way.

Afterwards the plaintiff agreed to try to sell the land for 
the defendant at $00.0(1 an acre, lie claimed that at one or both 
of these interviews he was promised a commission of 5 per cent, 
if he made a sale.

The plaintiff interested Mr. Trout, of Winnipeg, in the 
property and Mr. Trout, who was able to buy at the $55, became 
ready and willing to do so, and went to Swift Current for that 
purpose, but discovered, when there, that the defendant had 
raised his price to $250 an acre ; so that nothing came of the 
negotiations at that time.

Later the plaintiff went to Swift Current, and lie and Mr 
Macdonald, a bank manager, remonstrated with the defendant 
as to the price lie was asking ami finally persuaded him to sell 
for $55 an acre.

An option in writing was then drawn by Mr. Macdonald and 
signed by the defendant, giving the plaintiff the right to pur
chase at $55 an acre within a limited period. The option, on its 
face, purported to l»e given for the consideration of $100. paid at 
lhe time of giving it. The plaintiff claimed that the option was 
made only to enable him to shew Trout that he could now carry 
out the sale to him. He said that at this interview it was stated 
to and understood by the defendant that he, the plaintiff, was 
taking this option merely to enable him to turn it over to Mr. 
Trout at the same price of $55 an acre, and that it was really a 
sale from defendant to Trout. Both the defendant and Mr. Mae- 
dona Id denied that anything of the kind was said. Mr. Mac
donald said that he (Macdonald) knew that it was being taken 
for Trout, but that nothing was said which would lead the 
defendant to suppose that All parties agreed that in these last 
negotiations, which ended in the giving of the option, there was 
no mention whatever of any commission to lie paid to the 
plaintiff.

After getting the option the plaintiff communicated with 
Mr Trout, who went again to Swift Current. The plaintiff th-n 
told the defendant that the sale was to lie carried out to Front 
The latter paid down at once $500 on the purchase and took a 
receipt which says at the end “given in pursuance of opt a 

made between J. E. I>owdle and S. O. Nixon.” Appar
ently the plaintiff knew the wording of that receipt. He set it 
out and relied on it in his statement of claim.
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A formal agreement was signed later ou carrying out the 
sale us from defendant to Front. While it was being prepared, 
Front suggested that there should lx* a provision put into it, 
that the defendant was to pay the pluiutitf a commission on the 
sale. The defendant, Front and Smyth (in whose office the 
agreement was prepared) agreed that the defendant thereupon 
positively refused to pay the plaintiff any commission, saying 
that, so far as he was concerned, the plaintiff had dealt with him 
as a purchaser, in taking the option.

The defendant and Mr. Smyth Inith said that, on the uIkjvc 
happening, the defendant went out and shortly returned with 
the plaintiff, the parties then present being the plaintiff, the 
defendant and Mr. Smyth. Mr. F rout appeared to have left 
the office before the defendant returned. The defendant and 
Smyth swore positively that on the plaintiff and defendant so 
coming to the office the question of the plaintiff claiming a com
mission was discussed and that the defendant then declared posi
tively that he would not go on with the sale if the plaintiff 
claimed any commission from him, and that the plaintiff there- 
upon agreed that, rather than stop the sale, he would abandon 
all claim to a commission.

The sale ultimately was carried through without any such 
provision being made in the agreement, and the plaintiff, accord
ing to his own evidence, went back to Winnipeg and thereafter 
went cast. During all this time he made no claim whatever for 
a commission. He did not instruct the suit to Is* brought for it, 
but discovered, on his return from the east, that his partner, Mr. 
<lough, had caused the present action, which is for that commis
sion, to lie brought.

The action was tried liefore Mr. Justice Macdonald. He 
h- hi that the original agreement to pay the commission was bind
ing upon the defendant, and gave judgment in favour of the 
plaintiffs < 1 Ü.L.K. 98) and the defendant appealed. The appeal 
was allowed.

Messrs. .1. It. Hudson and E. Adamson, for plaintiff.
Messrs. .1. V, (lull. K.C., and ('. S. Tapper, for defendant.

MAN.

C. A.
191*

Dowdi.k.

Statement

Itn hards, J.A.:—Whether the plaintiff would have l**en 
entitled to a commission if he had done nothing further than 
procure Mr. Front, in the first instance, to buy at $.!"> an acre, 
need not now lie considered. There is much to In* said in favour 
"f tlie contention that he would. But, with the utmost deference, 
I think tin- learned trial Judge has overlooked the effect of the 
plaintiff taking the option of purchase to himself. Such an 
• lion would ordinarily do away with his previous right to a 
commission, and put him in the position of a purchaser, in 
ah h ease he would In* dealing at arm’s length with the defend
ant and could not claim that lie was his agent and entitled to a
' tenus.ion.
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MAN. It is true, 1 think, that, although the plaintiff took the option
cTÂ.
1912

aa he did, he would not be prevented from shewing, if the fact 
was, that as a part of the same transaction it was agreed that it 
was merely taken for the purpose of enabling him, as the de

Dowdle.

fendant’s agent, to carry out the sale to Prout, and that it was 
specifically agreed that he was to have a commission ; but after

Richard*, J. A.
taking an option to himself the onus was very strongly upon tin- 
plaintiff to prove that state of affairs.

He admits that he did not make any arrangement for a com 
mission when taking the option or carrying out, in pursuance 
of that option, the sale to Prout. He claims that the defendant 
knew that Prout was really the purchaser intended by the giving 
of the option; but the evidence of Macdonald, which 1 do not 
think tin* learned Judge has intended to discredit, contradicts 
this flatly, and corroborates the evidence of the defendant.

Then there is the evidence as to the interviews when the for
mal agreement with Prout was being drawn. Prout. who was 
called by the plaintiff, admits that the defendant positively 
refused to go oil with the sale if he was to be liable to pay a com
mission to the plaintiff. Prout does say that the defendant stated 
to him that he supposed the plaintiff would have to have a com
mission. but he admits that, at what was apparently the sane- 
interview, the defendant absolutely refused to, himself, pay any 
commission. The only conclusion 1 can draw from that is that 
the defendant thought that someone else than himself should pay 
the commission. He may have had Mr. Prout in his mind as the 
person who should pay it.

Then again there is the interview at which Mr. Smyth and 
the plaintiff and the defendant are said to have been present, ami 
there again the defendant’s story is corroborated by Mr. Smyth’s 
evidence. The plaintiff denies that this interview took place, 
though lie admits having been in Mr. Smyth’s office a number of 
times. Carefully reading the plaintiff’s evidence, and bearing 
in mind that the learned trial Judge had the witnesses liefore 
him and the advantage of seeing their demeanour, I am, never
theless, with regret, obliged to differ from him as to his conclusion 
that this interview did not take place. It seems to me that the 
evidence very strongly shews that it did.

Then, there is further the fact that the plaintiff went au > 
and made no claim for commission, acting in all respects as a 
man would who had expected none, and not as one would have 
expected him to act if he thought himself entitled to it. 1 quote 
shortly an answer, towards the end of his evidence, when called 
in rebuttal. The question and answer are:—

Q. You never dM claim nnv commission?
A. Kmphuticully no. I never did. 1 never claimed any after ft r

I told Mr. Dowdle 1 never naked for any commission and 1 une 
into this thing when my partner, Mr. Clough, put this matter in tin* 
hands of Mr. Adamson.
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Mr. Adamson is the solicitor who brought the action.
With the utmost deference to the learned trial Judge, it seems 

to me that, in deciding this matter, he has overlooked the way in 
which the onus of proof was affected by the taking of the option 
t • the plaintiff himself.

As the mutters in issue are questions of fact, except the point 
of law as to the effect of the taking of the option on the onus of 
proof. I have hesitated to disagree with the learned trial .Judge, 
but 1 can see no other course than to conclude that the plaintiffs 
have failed to make their ease.

I would allow the appeal with costs ; set aside the judgment 
in the Court below, and enter judgment for the defendant there 
with costs.

MAN.

C. A. 
1912

Dowdle.

El- herd», J.A.

Pkkdie, J.A. : This action is brought to recover a commis
sion in respect of a sale of land. Dowdle, the defendant, who 
resides at Swift Current, Sask., had purchased a section of land 
at that place, making a small payment in cash. It was his inten
tion to divide the lund and sell the lots. Mr. Macdonald, the 
manager of the Royal Hank of Canada at Swift Current, was 
looking after the interests of one of the prior vendors of the land. 
Macdonald, who was acquainted with the defendant, urged Him 
to resell, there being some doubt as to Dowdle s ability to carry 
through the purchase. Macdonald then introduced Nixon to 
the defendant as a real estate dealer. Nixon resided in Winni
peg. hut had come to Swift Current on business. This was about 
the 1st of April, 1911. Some negotiations took place between 
the parties, the evidence in regard to which is contradictory. 
I prefer, therefore, to take the evidence of Macdonald, who 
appears to have been a man of standing in the community and 
a disinterested witness, lie says: “I think they agreed that 
Nixon was to go and look over the property, and the next day 
or immediately after that they did go and look at the property, 
and Mr. Nixon told me as a friend that there was nothing doing, 
that hi* would not recommend any purchaser to buy these lots.

. So far as my knowledge goes things were at an end then.”
Nixon returned to Winnipeg and Dowdle. having subdivided 

th • property, went to work to sell it in lots. At the time of the 
negotiations with Nixon. Dowdle had promised to pay Macdonald 
a eommission of $500 if the latter made a sale for him. Shortly 
altir Nixon’s return to Winnipeg, Macdonald received a tele
gram from Nixon, on receipt of which Macdonald saw Dowdle 
and arranged that Dowdle would sell for $50 an acre. Dowdle 
almost immediately changed his mind and demanded $55 an 
a< iv, and this offer was transmitted to Nixon. Prout, the person 
uh" eventually became the purchaser, then came to Swift Cur
rent Prout saw Macdonald ami told him he was the purchaser. 
Macdonald then saw Dowdle, but the latter refused to carry out

-'6—2 O.L.B.
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the sale and asked $200 mi acre. When this was communicated 
to l*i*oiit the latter returned to Winnipeg. There is no evidence 
that Front's name was mentioned to Dowd le at or before this 
occasion.

A week or two alter Front's visit. Nixon came to Swift (’lu
rent and renewed negotiations with Dowd le. Bot h Macdonald 
and Nicholson, the manager of the I’nion Bank, to which hank 
Dowd le was indebted, were drawn into the transaction, and they 
used their influence with him to induce him to accept an oiler 
of #55 an acre. Dowd le finally agreed to accept the offer, he 
stipulating that lie was to have ^lO.lîOO clear profit to him. At 
the interview that took place the four persons. Macdonald. 
Nicholson. Nixon and Dowdle were all present. Macdonald. 
Nicholson and Dowdle all state that Front’s name was not men
tioned, and that the understanding was that Nixon himself was 
the purchaser.

Immediately after this interview a document was drawn up 
l»v Macdonald, signed by Dowdle and delivered to Nixon. Th- 
document is as follows:—

In consideration of thv sum of one humlrcil dollars, receipt of which 
i* hereby acknowledged. 1. John K. Dowdle, of Swift <’arrête -n 
hereby agree to give to S. (>. Nixon, of Winnipeg, the right to pur 
chose nil of niv right and interest in hind ns follows:

South half of see. 10-16*13 w. 3rd.
Host half of sec. IS* 15*13 w. 3rd,

in the Province of Saskatchewan, for the price or sum of 1
(fifty live dollars) an acre, this option to In» valid only until and 
including the thirtieth day of April, in this year 1911 A.IX, sni-l 
side to le subject to the provisions of agreement made the thirtieth 
day of March. 1911. between Thus. K. Pugh, of the city of Keginn. 
and myself.

It is further understood that this option is only binding if a clear 
title to the properties above mentioned can lie given, otherwise the 
consideration of one hundred dollars is to lie returned to the said 
S. (X Nixon.

It is further agreed that in the event of the said S. <X Nixon 
exercising his right under this option to purchase the above mentioi 
properties, pay meats lire to be made ns follows:

The sum of five thousand dollars cash on the execution and deliv. r> 
of the agreement of the side from the said J. E. Dowdle. the sum of 
forty-five hundred dollars on the thirtieth duv of April. 1912, and the 
I'ii In ace as follows:

May 1st. 1911. five hundred dollars.
August 1st. 1911. one thousand dollars.
Nov. V>th, 1911. three thousand dollars.
Feh. 13th, 1912. eleven hundred dollars.
May 15th. 1912, eleven hundred dollars.
Aug. 15th. 1912, nine hundred dollars.

Six annual equal payments of three thousand dollars each, to lie p u l 
nu the _'.ih . I ; i \ of February, 1918, 1918, 1914, 1915 and 191 
1917. hit crest to I h» at the rate of seven per cent, per annum.
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In witness whereof the partie* to the agreement have set their 
hand and seal this twenty-seventh day of April, nineteen hundred and

J. K. Dowdi.k. 
h. o. Nixon.

Witness:
C. I). Macdonai.d.

The altove document was put in evidence by the plaintiff, 
who attempted to prove liv it that lie had made a sale of the land. 
The document on its face shews that Nixon ‘ If was the 
purchaser and that he paid #1(H) for the option given by it 
to him.

The learned trial Judge makes, in regard to the above docu
ment, the following finding :—

I am satisfied that the defendant knew that the plaintiff Nixon 
was not the purchaser at the time of giving him the option, ami that 
the option was given for the purpose of enabling Nixon to conclude 
a sale with I'rout, which he succeeded in doing.
I must sav, with great respect, that in making this finding 

the learned trial Judge completely overlooked the evidence of 
Macdonald and Nicholson, two witnesses of high standing, both 
of whom had no interest in the subject r of this suit. 

Macdonald’s evidence on this point is:—
l^. And from the conversation that took place can you just give 

us your idea as to whether Mr. Dowdle was in any way given to under 
stand that Nixon expected a commission !

A. Not in nny way.
if. From the tone of the conversation and the agreement as it was 

made, previous to signing the option, who was the prospective pur
chaser of this property as far as you remember ?

A. From the tone of the conversation Mr. Nixon was purchasing the 
property.

(j. That is what anyone would understand from the conversationf 
A. That is what Mr. Dowd le would understand. 
if. When you say Mr. Dowd le. do you mean that you had any further 

information yourself?
A. 1 knew, of course, from what had passed previously that Nixon 

himself was purchasing for another party, 
q. Was that explained to Dowdle in any way at that time?
A. No. it was not.

lu Nicholson’s evidence, after stilting that Nixon, Macdonald 
and Dowdle came to his office on the occasion in question, he was 
asked certain questions and gave answers as follows :—

1^. What took place?
A. Mr. Nixon said he was contemplating buying this property and 

as we were interested, should like to let us know that he was going to 
do something. Now, the price set, I think, was #10,000 on that.

(j. What was the upshot of the thing?

m

C. A. 
19ti

Dow in K.

91

4
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MAN. A. Well, the upshot of thv thing was, I told Mr. Nixon 1 didn’t

C. A.
1912

think thv hank wanted to stand in the way of Mr. Dowd le if hv 
wanted to sell, if hv wanted the sale to go through, and we were 
perfectly willing to let him sell it if he cared to sell it to him, and

Dowdle.

immediately after that Mr. Dowdlv, Mr. Nixon and Mr. Macdonald 
went over to the Royal Bank.

(j. There is no doubt in your mind that Mr. Nixon was there, the
Perdue, J.A. gentleman in the room now?

A. Oh. there is no doubt about that.
(^. He was there in the room?
A. Yes.
(ti. Was there any suggestion made of any kind of anybody being 

interested but Nixon?
A. But Nixon?
(J. Yes?
A. Suggested how?
Ij. That he was interested otherwise than as a purchaser?
A. No.

From a careful study of the evidence I have come to the 
conclusion that Dowdle never heard of Front in the transaction 
until after the was given to Nixon.

On 1st of May Front appeared and took up the option Nixon 
had secured. The money required by the option to be then paid 
was paid by Front, and the following receipt was given:—

Swift Current, May 1st, lull.
Received from (leo. W. Prout, through S. O. Nixon, $500.00 (five 

hundred dollars), being payment on purchase money of 8. of
19-15-13, also E. % of 18-15-13, at $55.00 (fifty-five dollars) an acre, 
given in pursuance of option dated the 27th day of April, lull, inn.li
bel ween .1. E. Dowdle and 8. O. Nixon.

(Sgd.) J. E. Dowdle.
Dowdle states that he did not meet Frout on that occasion, 

but he signed thv above receipt prepared by Macdonald, in which 
Front's name appears, and he must 1m? taken to have received 
notice then that Frout was taking the place of Nixon under the 
option. The receipt shews on its face that it is given in pur
suance of the option granted to Nixon.

On 17th May a formal agreement was executed by Dowdle at 
Swift Current in tile office of Mr. Smyth, a solicitor. Mr. Smyth 
gives a very clear account of what occurred oil that occasion. 
Front proposed that a clause should he put in the agreement that 
Dowdle should pay Nixon a commission. Dowdle, who was pres
ent, objected strongly to this. Mr. Smyth says that he then sug
gested that an interview should take place between Dowdle mid 
Nixon to arrange the matter. Accordingly Dowdle went out mid 
after an hour or less returned with Nixon. Frout was not then 
present. Nixon claimed he was entitled to a commission, but 
Dowdle refused to sign the agreement if this was insisted upon. 
Finally Nixon said that he would not let the question of eommi< 
sion * in the way of the deal going through and to go ahead5

56
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with the papers. Dowdle then executed the agreement. The 
evidence ot Smyth as to this interview is corroborated by Dowdle, C. A.

li*l jand. to u certain extent, by Front.
in reference to Smyth’s evidence us to what took place at 

this interview, the trial Judge says : “1 cannot but believe that 
the witness Smyth is mistaken, or that he has confused Front 
and Nixon.” With great respect, 1 must say that there is, in my 
opinion, no ground for such an inference. Smyth had first met 
Frout as the purchaser from Dowdle, and the terms of the agree
ment were discussed between Frout and Dowdle in Smyth’s 
presence at his office. When the question of commission arose 
Nixon was brought by Dowdle to Smyth at the office of the 
latter to discuss this question. I cannot believe that there was 
any such confusion as the learned trial Judge suggests.

The trial Judge appears to have been much impressed with 
a statement made by Dowdle that Nixon never claimed a com
mission and that he never heard of such a claim except through 
the Court. No doubt Dowdle does make that statement, but he 
took the ground dl along that Nixon had not asked for a com
mission and that lie (Dowdle) had never agreed to pay him one.
I think Dowdle meant his statement only to apply to what took 
place prior to the meeting of 17th May. He distinctly states that 
at this interview in Smyth’s office Nixon “told Mr. Smyth if the 
deal would not go through with commission to call it off, that 
lie was not looking for anything and didn't want any.”

I think, with respect, that the trial Judge, in dealing with 
the question, overlooked the effect of Nixon taking an option to 
purchase in his own name, an option which in fact was simply 
transferred to Front. Even if the trial Judge’s finding that 
Dowdle had agreed at the first interview to pay Nixon a commis
sion if the latter made a sale, be adopted, the taking of the option 
in Nixon’s name imposed on the latter the onus of proving that, 
although lie appeared as purchaser, Dowdle had again agreed 
that he should receive a commission. Ear from establishing this, 
Nixon admits that when the option was taken nothing was said 
about eommission, and no elaim was made for commission until 
the sale had gone through. Further, when Nixon was questioned 
as to his visit to Smyth’s office on the occasion above referred to. 
the following strange and damaging passage is found in his 
evidence :—

if. What business were you there on f
A. I couM not tell you that, nothing to do with this ease. I was 

wilt for and asked for with regard to this ease, hut I didn’t go there 
for that. The ease went out of my hands after that.

Q. You never did elaim any eommission T
A. Kmphatieallv no. I never did. Î never elaimed any after that. 

I told Mr. Dowdle I never asked for any eommission and I came into 
this thing when my partner, Mr. (lough, put this matter in the hands 
of Mr. Adamson.

Dowdle.
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In t to establish his vast* Nixon is unfortumil'
enough to lie vontradieted on important points, not only by tli- 
defvndant and by three . witnesses, Maedonald.
Nieholson and Smyth, witnesses tilling important positions in 
their eommunity. hut also by the doeument forming the very 
foundation of the sale, a document which shews Nixon as a 
purchaser from Dowd le and not as an agent of Dowd le.

1 think Nixon completely failed to alter this position and t 
shew that notwithstanding the statements in the document li • 
was really an agent for the vendor, and that notwithstanding Ins 
appearance in the guise of a purchaser lie had a contemporaneous 
agreement that the vendor would pay him a commission when 
another man was produced willing to take his place as purchaser 

I think the appeal should In* allowed with costs; the judgment 
already entered set aside, and a judgment entered for the defend 
ant with costs in the Court of King's Dench.

Cameron, J.A.:—According to Nixon's evidence lie first saw 
Dowd le at Swift Current with reference to the property in 
question about the 1st of April, 1911. Dowd le then spoke to him 
about subdividing the property and selling it in Winnipeg. It 
was suggested that Nixon should represent Dowdle in the mat
ter. Nixon, however, advised against this project of ivision
and it was dropped. A few days after this Nixon says lie saw 
Dowdle again and arrangements were then concluded to sell 
the property at $55 per acre. “And if I made a sale of the 
property—it was stated in general terms—that if I made a sale 
of the property I was to receive 5 per cent.” A day or two after 
this Nixon returned to Winnipeg and succeeded in interesting 
I). W. I‘rout in the property. Prout went up to Swift Current 
to see Dowdle and the property and Nixon went with him either 
on this or a i " visit. When Prout came hack he told
Nixon that the price had been raised to $250, but that lie w.i> 
willing to give $55. Nixon then went to Swift Current again 
where he saw Dowdle and Dowdle alone. He says ;—

i got talking to Mr. Dowdle again about the property and I tuM 
him then that Mr. Prout would still take the property if he would -nl 
it at $55 an acre, and after some talking and discussing the imiti. 
considerable talking and discussing the matter or deal. Mr. I>eu • 
decided that he would take ♦55 an acre for the property.

<j. And what was donef
A. Mr. Prout said that he would not go back to Swift < iirrn 1 

again unless lie had something tangible, something to shew him 1 .it 
the property could lie delivered, and Mr. Dowdle decided that he won i 
take ♦55 for his property, sell it to Mr. Prout for that much mom 
and an option was drawn up.
The option was drawn up by Mr. Macdonald, the manager 

of the Royal Bank, in Nixon's favour, and Nixon says of it
The option was drawn at the suggestion of Mr. MacDonald, nd 

he simply drew the option and drew it in that form, the idea of he

3
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option \\ns just simply that I might have something ileflnite or tang 
ii>|e to shew Mr. l'rout that we could «leliver the projierty. 

lie further says that at the time the option was given l'rout a 
name was mentioned repeatedly in Dowdies presence, and that 
all concerned understood that l'rout was the real purchaser.

The option is dated April '27th and is expressed to he for the 
consideration of $l(Hl then paid and to lie valid up to and 
inclusive of April doth only.

Nixon says lie then telegraphed l’rout, who came up and 
paid Dowd le $000. taking from him a receipt in tin- following 
form :—

Swift Vurrent. May 1. 11*11.

Itevviveil from <ieo. W. Prout through 8. O. Nixon fix«* hundred 
collars. Iieing payment on purchase money of 8. of HMti-13, also 
K. % of 18-15-13 at fifty five dollars an acre, given in pursuance of 
option dated the aeeond day of April, 11*11, made lietxveeii .1. K. Oowdle 
and 8. O. Nixon.

,1. K. IhnvuLK.

The formal agreement was executed May 17th by Dowdlc 
i at a subsequent date in Winnipeg hy l'rout) without any refer
ence to Nixon, who was not present ami did not consider himself 
interested in the transaction, so he says, after the payment of 
the $.">00 (p. 21).

The foregoing is the history of the ease from Nixon's point 
of view, which the learned trial Judge adopted. His claim is 
that lie had an express bargain for a commission on the sale of 
tin- property, that he secured a purchaser and is therefore en
titled to his remuneration. The option made out in his name 
wa>. he says, so expressed for the purpose of holding Dowd le to 
his offer and of thereby satisfying l'rout of his ability to secure 
a proper agreement from Dowdlc and for no other purpose, and 
that he was not ami never intended to lie a purchaser of the 
property : of all of which Dowdlc was aware.

Nixon says, on cross-examination, that :—
The option was given for the express purpose of shewing that I 

could deliver the land, and when Mr. MacDonald drew the option lie 
knew Mr. Proof win» the purchaser. Mr. Dowdlc knew that Mr. Prout 
wn* the purchaser, and when Mr. Prout came upon the scene he gave 
him t/ioo and I had nothing more to do with it.

Nixon is a clergyman of the Presbyterian denomination who, 
owing to illness, had discontinued his active connection with 
the church ami had diverged into the real estate business, though 
not to the extent of wholly renouncing his former vocation, as 
the evidence shews. The story told hy him in the witness Ihix 
covers a short period of time, comprising three visits to Swift 
Current and a few interviews with Dowdlc, the vendor, and 
l'rout. the purchaser. Yet that story is challenged at practically 
every material jioint by other witnesses and in some particulars

MAN.
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MAN. by hi# own evidence. It is also at variance with the documentary 
evidence, as it is manifest that the option (or agreement for sale) 

1Uj.j made by Dowdle us vendor directly to Nixon as purchaser is
—- absolutely destructive of any agency agreement previously exist-

Xixox iug, if there had been such. If we are to accept Nixon's story
Dowdle. that the option was merely a means to an cud and this to

----- Dowdle’s knowledge, and that its effect is inoperative so far as
Cameron, j.a. UJJy previous agreement of agency is concerned, then it is surely

necessary that the plaintiff ’s claim as set out in the pleadings 
be satisfactorily and conclusively established, and that the evi
dence nullifying the effect of the documentary evidence be of 
the most convincing character before we can disregard it.

The account of the transaction given by Dowdle is very dif
ferent from that of Nixon. When asked if he remembered the 
conversation in the course of which Nixon said he hud promised 
him f> per cent, commission on the sale of the property in ques
tion, he said: “if I was to be struck dead this minute I never 
mentioned a ."> per cent, commission to him.”

Dowdle says Mr. Macdonald introduced Nixon to him us a 
prospective buyer, that a couple of days after the introduction 
he went with Nixon to the office of the Union Bank, where he, 
Nixon, Nicholson, the manager of the Union Bank, and Macdon
ald, the manager of the Royal Bank, talked the matter over, and 
he (Dowdle) states that the amount of $10,000 profit arising out 
of the transaction to be nett to him, was mentioned at this con
ference. Dowdle says that he and Nixon and Macdonald then 
went to the office of the Royal Bank, where Macdonald drew up 
the option at $55 an acre, which gave Dowdle $9,000 nett, instead 
of $10,000, whereupon objection was made by Dowdle, who says 
he finally agreed to take the $9,000. Dowdle swears he said at 
the time, “I will take the $9,000, $9,000 nett profit to me, no 
commission to be paid and no commission to you (Nixon).” He 
further stated to the presiding Judge that the option was made 
out in Nixon’s name and that he sold the property to him 
(Nixon) at $55 an acre nett, and that Nixon never asked for 
commission until proceedings were taken.

Mr. Nicholson says that he was present at the interview with 
Nixon, Macdonald and Dowdle, and that Nixon there and then 
stated that lie was contemplating buying the property. Mr. 
Nicholson states positively that it was not suggested that Nixon 
was interested other than as purchaser.

Nixon’s statement is that he told Dowdle that Prout was 
the purchaser.

A. Mr. Dowdle knew that the option was being drawn and that 
the property was to be purchased by Mr. Prout, notwithstanding that 
the option was being drawn in my name and Mr. MacDonald knew that 
and I knew it.

Q. How did Mr. Dowdle know that?



2 D.L.R. | Nixon v. Dowdle (No. 2). 409

A. Because I biul mentioneil Mr. 1'rout *s name to him right at the MAN.
very start, x\hen 1 got into contact with him. ------

C. A.
This last answer is difficult to understand. If the last “him” 101;i

refers to Dowdle, the answer is clearly erroneous according to —-
Nixon a own evidence in chief. If it refers to Prout it must ^,xov
also be erroneous according to Nixon's evidence, because he Dowdle.
(Nixon) did not go up to Swift Current to see Dowdle until -----
after Prout s return with the information that Dowdle had r,"noron J A 
raised the price of the land to $200 per acre. Dowdle says, on 
the other hand, that when the option was signed he did not know 
of Prout"s existence (p. 48). Macdonald says that at the meet
ing when the option was signed Nixon was taken as the pur
chaser and that it was not explained to Dowdle in any way that 
Nixon was purchasing for another party. Nicholson says that 
Nixon was the purchaser and there was no suggestion of any 
one else being interested (p. 117).

Dowdle*s statement (p. 43) that Nixon never asked him for 
a commission until the commencement of the action is contra
dicted not only by Prout (p. 28) and by Nixon, but by Smyth, 
who says that Nixon did ask him on the occasion when Nixon and 
Dowdle met in Smyth's office at the time of the execution of the 
agreement by Dowdle, about May ltith or 17th, and that Nixon 
then abandoned his claim to any commission rather than interfere 
with the consummation of the sale. As to this statement Nixon 
says, when recalled, he never made any such agreement to aban
don, and (p. 131) “never for one moment” understood that he 
had abandoned his claim. Nixon at p. 15 said he had never 
spoken about his commission to any one but Dowdle, but he did 
not adhere to this story (p. 16), as he says he discussed it with 
Macdonald. lie (at p. 21) denied that any of the parties had 
seen him with reference to the agreement when it was being 
drawn up and concluded. When asked the question :—

1 want you to be very particular about the time that this agreement 
was executed, because we have some evidence to the contrary, that 
one of the parties, Mr. Dowdle. absolutely declined to sign this thing 
unless it was perfectly clear that you were not entitled to any com
mission. Did anybody go out to see you about that?

A. No.
(j. To see you about that at all?
A. No, 1 don't remember the first thing about it.

This was in Nixon’s original cross-examination. Smyth, in 
his evidence, gave a circumstantial account of what took place in 
his office on the occasion of the meeting above referred to when 
Nixon, on the one hand, claimed a commission, but Dowdle, on 
the other, declared that he had given the option to Nixon, that 
if he (Nixon) had substituted anyone else it was none of his 
(Dowdle’s) business, that the price was a nett price, and that 
“if they were not satisfied with it in that way that the deal was



410 Dominion Law Reports. [2 D.L.R.

MAN. off and that he (Dowdle) would keep the property.” Finally
C. A. 
1911

Nixon said, ‘‘He would not let the question of commission stand 
in the way of the deal going through.” After Smyth had given 
this evidence, Nixon, recalled, was cross-examined us follows :—

N'ixox You hIhu told me yesterday you never attended any meeting in
Dow ole. Mr. Smyth's office in connection with this agreement ?

A. Neither 1 did.
Cameron, J.A. (j. What Mr. Smyth has told oh this morning is all wrong, is it.'

A. Mr. Smyth is absolutely wrong in this statement that he makes 
about Mr. Dowd le and 1 discussing the commission.

<J. Were you present in his office ?
A. I may have been in his office once or twice, but I was not there 

officially, 1 was never there directly in connection with this business.
(^. It was not true what you said yesterday that you were not

A. Directly in connection with this mutter, and that is what 1 
understood.

<j. You told me yesterday that you were not there?
A. Yes.
<j. Now you admit that you were there?
A. Yes, but not in connection with this business, to discuss the 

business of commission with Mr. Dowdle.

On hi# cross-examination Nixon said distinctly that he never 
spoke to anybody about this commission except to Mr. Dowdle. 
Later, he admitted, however, that there had been a discussion ou 
the subject by him with Macdonald—‘‘the suggestion was made 
to me, in fact, in connection with that commission, by Mr. Mac
donald, suggesting that clause himself.” But Macdonald’s evi
dence is that Nixon repeatedly asked him to see the solicitors and 
see that a clause was inserted that the usual commission of f> per 
cent, was paid. Confronted with this statement Nixon gave it 
a positive denial.

There are two other important points on which there is a 
conflict of evidence. Dowdle says that after the option was 
drawn up by Macdonald he noticed that the sale for $55 per 
acre did not give him $10,000 nett, but $9,600, and objected, but 
that Nixon said that $9,600 was over $9,000 and was called 
$10,000. Thereupon Dowdle said, ‘‘I will take the $9.600, 
$9,600 nett profit to me, no commission to be paid and no com
mission to you.” This is positively denied by Nixon (p. 19). 
But Macdonald is clear on this (p. 105). Nicholson’s evidence 
is apparently to the same effect (p. 118). Dowdle also states 
that Nixon found fault with his title to the property (p. 41). 
Nixon denies this (p. 132).

Q. You remember raising the question of the flaw in the title?
A. No, I 'lid not, I never did. Why. no, I never raised it. I knew 

nothing about the title.
Q. Did you never make any suggestion as to the title?
A. No, I could not and never did in my life.
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Nicholson, however, says it was Nixon who suggested a flaw 
in the title (p. 117).

At the interview when the option was drawn up and signed 
there were present, according to Nicholson (p. llti), Dowdle, 
Nixon, Macdonald and himself. Nicholson gives in detail what 
then occurred and what Nixon then stated. Originally Nixon 
denied seeing Nicholson at all (p. 20). But at p. 130 Nixon, 
when recalled, explains why he and Dowdle went “to explain 
to Mr. Nicholson the facts of the prospective sale of the 
property.” On cross-examination Nixon gave the following 
evidence :—

(j. I think you also told us that you never met Mr. Nicholson in 
your life about this matter, didn’t you?

A. Ho far as the sale of the property was concerned.
(j. Ho far as anything was concerned?
A. No. 1 never said that I never met Mr. Nicholson. 1 never said 

that I never met Mr. Nicholson. 1 never said that, hut not in cornice 
tion with the sale of this property.

q. You «Ion’t deny notv that you met him, that you were present at 
that interview with Mr. Nicholson and the others in the Union Hank, 
or do you?

A. I think it is already explained.
Q. I am asking you the question?
A. I am trying to answer your question, Mr. Halt, that the sugges

tion was made, not by me at all, but by either Mr. Dowdle or Mr. 
MacDonald, I can't tell you which, but Mr. Nicholson was interested 
as a matter of fact and that appeared on some previous conversation 
with Mr. Nicholson that Mr. Nicholson was interested as far as Mr. 
Dowdle was concerned.

q. I am not asking you about that, I am asking yon if you were 
present at that interview that has been spoken of. were you present?

A. I was present when they went up to see Mr. Nicholson, if he 
would consent to the sale of the property, ami he was satisfied.
It is the fact that Prout says that Dowdle told him he ex

pected to pay Nixon a commission (p. 28). This was on the 
occasion of the third of the three visits that Prout "made to Swift 
Current in this matter after the receipt but before the formal 
agreement was given. Subsequently he (Prout) says he drew 
attention to the fact that there ought to be some clause in the 
agreement about Nixon’s commission. He was asked:—

Q. Now do you remember what Mr. Dowdle said to that ?
A. Mr. Dowdle said that he didn’t expect to pay Nixon a commis-

MAN.

C. A. 
1912

Dowdle.

Cameron, J.A.

And later:—
Q. Mr. MacDonald suggested that to you?
A. Yes, Mr. MacDonald suggested that to me. 
q. Mr. Nixon didn't?
A. He may have suggested it. I mean he may have discussed it. 

These two statements were apparently made, according to 
Prout, while he was having the title to the property put in order.
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and he says they were at least a day apart. It is difficult to sa
llow it can he said that Prout's evidence corroborates the plain 
tiff's story.

As tn tin- meeting in Smyth’s office, on his cross-examination, 
Nixon denied having seen any of the parties with reference to 
the matter after the option was obtained and specifically denied, 
when recalled, any abandonment of his commission in Smyth's 
office. Dowdle states positively that Nixon was present at this 
meeting « p. ill)) and that Nixon there told Smyth “if the deal 
would not go through with commission to call it off, that he 
(Nixon) was not looking for anything and didn’t want am 
thing.” Smyth (p. 121), as I have noted, goes at considerable 
length into the details of this conference and fully corroborates 
Dowdle. On cross-examination Nixon did not adhere to his 
story that he had not seen any of the parties after the option 
was signed. An extract from his cross-examination is giwn 
above. At the conclusion of his cross-examination when recalled 
lie is asked hv the trial Judge:—

<J. Y on do recol being in Mr. Smyth’s office ?
A. Yes.

And later on by Mr. Galt:—
<J. You have heard Mr. Smyth swearing that von were in his off: ■ 1 
A. I am not swearing J was not.

Now. there was no allusion at that meeting by Nixon to his 
claim for commission as originally made. And if any claim 
arose whether at the inception, during the progress or at tli 
conclusion of the transaction, if Nixon told Dowdle that In- 
abandoned his claim in order to allow Dowdle to bring it to a 
determination on that understanding, then it would be singular 
indeed if the plaintiff could he permitted to press his claim to a 
successful conclusion.

The events connected with the meeting in the office of Smyth 
and Begg, taken as established, can be looked at in two ways. In 
the first place, there was the failure of Nixon to press his claim 
for commission on the basis of the original agreement as alleged 
by him. In the second place, there was a distinct waiver or 
abandonment by him of any claim for commission, as a result 
of which Dowdle proceeded to, and did, complete the transaction, 
which he would not otherwise have done. It seems to me that 
there can then be no escape from the conclusion that it is not 
now open to the plaintiff to assert a claim under the original 
alleged agreement or otherwise. It is true that this matter of 
defence is not pleaded as such, but the facts have been placed 
in evidence, and are before us for consideration. Besides an 
estoppel cn pais in general need not be pleaded to mak< t 
obligatory: Freeman v. Cooke. 18 L.J. Ex. 114: Ruling Casvs. 

XI., 82. The party, without pleading it, may take advantage of

MAN.
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the estoppel derived from the rule laid down in Pickard v Scars, 
G A. & E. 474. See Williams Saunders, 325 a. note d. Even if 
that be not the rule, under our present system of pleading, there 
would he no difficulty in making an amendment to conform with 
the evidence.

1 have much hesitation in differing from the learned trial 
Judge in his findings. No doubt he had advantages at the trial 
that are not available to us in appeal. Hut it does seem to me 
that the plaintiff has not adequately met the requirement to 
establish beyond a reasonable doubt the existence of the agree
ment to pay a commission alleged by the statement of claim, a 
requirement primarily imposed by the admission of documentary 
evidence introduced by himself. And this requirement is 
strengthened by the nature of his own evidence and of the 
antagonistic evidence put in by the defence.

I have not lost sight of those portions of the evidence that 
point in favour of the plaintiff’s contention. It is true that 
Macdonald looked upon Front as the real purchaser, but he does 
not go so far as to say that Dowdle knew this. Macdonald says 
that the option was drawn at his own suggestion and for the 
purpose indicated by Nixon, and the fact that Nixon telegraph d 
Front. and that Front forthwith came to Swift Current, together 
with the fact that the option was for three days only, all these 
go h support the plaintiff’s view. It is also the fact that 
Dowdies evidence is in places open to the charge of inaccuracy, 
and is wanting in clearness. Notwithstanding those facts, which 
cannot be gainsaid, I must express my humble opinion that the 
plaintiff* has not met the necessities of this case, that he has not 
succeeded in displacing the effect of the documentary evidence, 
that his own evidence is unsatisfactory and inconsistent with 
itsvlf in important particulars, and that his halting and uncer
tain denial of the meeting in Smyth’s office cannot be accepted. 
1 think that the learned trial Judge did not attach sufficient 
weight to the effect of the documentary evidence and that the 
plaintiff has not given such a clear, straightforward and convinc
ing account of the circumstances as enable him to surmount the 
formidable obstacles standing in the wax of his success in this

MAN.
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IIowell, C.J.M.. concurred.
Appeal allowed.
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SASK. LOCK (plaintiff, appellant i v. SNYDER (defendant, respondent i

lillâ
Nti slaUhetrail Supreme fouit. It mini, ./.. in Cham hern. Uaivh 1M2.

1. Am m. ($ N il—|—:NU)—Su riniv nm cunts—Discnmox.
Mar. .». 1 .«*;i\** lu appeal fr mi a Lueiil Master’s disposition of costs on tile 

dismissal of m application for security for costs is not nvcc-arv 
under rule <522 of 'lie Saskatchewan Rules of Court. Mill.

| Fouler v. Hilirunlu. 4S L.l.tyll. 7U7. followed. |
-• Aimm \i. ($ VII—1—:i4th—Dikckktioxary MATTKHH—Cunts.

On an appeal from a Local Ma- er’s disposition of costs on rein.in- 
an application for security i »r costs under Rule 1522 of Saskatchewan 
Rules o| ( oiirt. MMI. llmngli nu leave to appeal is ne-'—s ir\. the
order should lie dealt with on the same principle as a discretionary order
where leave in appeal i- necessary and has Im-cii ohtained, and on sinli 
a[ipeal the appellate Court will not interfere with the discretion 
exercised l»y the Court Isdow unless there has l*»en a violation of 
principle or a misapprehension of facts.

[/.i re Hilbert. 2s Ch. 1). .14U: Yoilil// v. Thomas, flSU2| 2 Ch. I ll 
specially referred to.]

An appeal by the plaintiff from an order of the Local Mas
ter at Mouse daw imposing the payment of costs oil the plaintiff 
after dismissing an application made b.v the defendants for an 
order for security for costs.

The appeal was dismissed.
•/. .1. Allan, for plaintiff, appellant.
.V Mackenzie, K.C.. for defendants, respondents.
Brown, .1. : This is an appeal from an order made by the 

Local Master at Moose Jaw on an application for security for 
costs. By his order the Local Master dismissed the application 
of the defendant, and ordered the plaintiff to pay the costs; and 
the plaintiff appeals, claiming that the Local Master is wrong in 
ordering him to pay the costs. It is objected on behalf of the 
respondents that the question of costs is in the discretion of 
the Local Master, and that by virtue of Rule ($4(1 there is no 
appeal except by leave. No leave was obtained in this ease. Tie- 
appeal is taken under Rule ($22. and it has been held under a 
similar English rule, with which holding 1 agree, that no leave is 
required : Fosti r v. Edwards, 48 L.J.Q.B. 7($7. The order as 
to costs is within the power of the Local Master (Rule ($20). and 
it is discretionary with him (Rule 709).

1 am, therefore, of the opinion that, although no leave is 
necessary, yet the order should on appeal be dealt with on the 
same principle as a discretionary order where leave is necessary 
and has been obtained under Rule (14(1. In such a case the Ap- 
peal Court will not interfere unless there has been a violation 
of principle or misapprehension of facts : In re Gilbert, 28 
Ch. 1). 549; Yountj v. Thomas, (1H92J 2 (Mi. 1). L14.

In this ease 1 fail to find any such ground for interference. 
The writ was issued on January l.Mtli, 1912, and the plaintiff’s 
address and occupation is given in the statement of claim and 
other proceedings in the section as of Calgary, Alberta, rancher. 
The plaintiff’s solicitors at Moose Jaw issued a writ under in-
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struct ions from li is solicitors at ('a I miry. In t In* instructions 
tin* Calgary solicitors described the plaintiff as of Calgary, 
rancher. The Moose .law solicitors issued the writ believing 
that the plaintiff’s place of abode was Calgary, and they were 
not aware of any change in the plaintiffs address until Janu
ary. 29th, 1912. As a matter of fact the plaintiff was not at the 
time of the issue of the writ resident at Calgary; lie had changed 
his residence from Calgary to Moose Jaw as far back as April 
(ith. 1911. nine months before the issue of the writ. The defen 
<|ants’ application was dismissed owing to the fact that at the 
time of the application the plaintiff was resident within the 
jurisdiction. Hut the application proved abortive, and the costs 
in connection with same were incurred because of the wrong 
address given in the plaintiff's proceedings. This, it is true, 
was done in mistake, but it was a mistake which should not. in 
any degree, be saddled upon the defendants. If the change in 
address had been made after the issue of the writ and Indore the 
application for security, there would be force in the argument 
that the costs of both parties should be costs in the cause; but 
the ease here is entirely different. It is contended on behalf of 
the appellant that the defendants’ solicitors knew that the plain
tiff was resident in Moose Jaw before they made the application 
for security for costs, and the affidavit of the plaintiff is relied 
upon to support that contention. That affidavit does not go as far 
as contended for. It simply shews that the defendants’ solici
tors acted for the Canadian City and Town Properties. Limi
ted. a company doing business at Moose Jaw, and of which the 
plaintiff was the manager at Moose Jaw ; and that by virtue of 
the business done for that company in their office they the 
defendants’ solicitors) should have known that the plaintiff 
was the same person as the manager of tin* said company.

It also sets out that the plaintiff, before application was made 
for security, telephoned the defendants’ solicitors informing 
them that he and the manager of the company were one and the 
same person. There is. however, nothing in this affidavit which 
shews that the defendants* solicitors knew or ought to have 
known that the plaintiff had changed his place of abode from 
Calgary to Moose Jaw. lie may have been doing business in 
Moose Jaw as manager of that company without that place 
necessarily being his place of abode. And, in view of the ad
dress given by the plaintiff in bis proceedings, the defendants’ 
solicitors would quite naturally assume that Calgary was still bis 
proper place of abode. The plaintiff has not shewn that the 
defendants or their solicitors knew or ought to have known of 
the change ; I am, therefore, of opinion that the order of the 
Local Master is right, and have no hesitation in saying it is one 
that I should not interfere with.

The appeal will be dismissed with costs.
Appeal dismissed.

s. v.
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ROSS v. WEBB.

Manitoba Kinf/'s Bench, Robson, ./., in Chambers. May 7, 1912.

1. Stay ok krockkiuxos (§ I—12)—Want of authority to plaintiff s 
solicitor—Motion by defendant.

Notiro of an application by the defendant to stay tin* action on tl < 
ground that the solicitor purporting to act for tin* plaintiff i- n 
authorized to do so, must Ik* served upon the plaintiff personally i- 
wcll as upon the solicitor who is prosecuting the action, and" thv 
Court will so order although no objection to the want of notice 
taken by the solicitor whose authority is in question.

[Thatcher v. D'Apuilar, 11 Ex. 4 .'111, and Barrie v. Wen y mouth. \ 
P.R. (Ont.) OA, specially referred to.]

Application by defendants to stay the action because, as al
leged. brought by a solicitor without plaintiff’s authority.

The motion was adjourned to be brought up again on serving 
the plaintiff personally, as well as his solicitor.

('. II. Locke, for defendants.
G. A. Elliott, for solicitor.

Robson, J.:—The notice of the application was served <*n 
the solicitor who commenced the action. The solicitor appeared 
on bis own behalf on the hearing of the application. No one r< 
presented the plaintiff. It does not appear that he was notified 
of the application. Objection of want of notice to the plaintiff 
was not taken. “When an application is made by a defendant 
to stay proceedings on the ground that the solicitor is prosecu
ting the action without the plaintiff’s authority, the practice is 
to make the plaintiff a party to the motion : Thatcher \ 
D*Aguilar, 11 Ex. 4d6,” cited in Town of Barrie v. ’Weaymouth 
ct al., 15 P.R. 95. The fact that objection was not taken does 
not. in my view, justify proceeding without notice to plaintiff. 
I direct that the motion stand over until a subsequent day. of 
which notice must be given to plaintiff personally and to the 
solicitor.

Motion stands adjournul.
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GREENWOOD v. BANCROFT.
Britixh Columbia Court of Appeal, Mardonald. C.J A.. Irrimi am!

(lallihcr, JJA. April 1, 1912.

1. Contracts (S 1 C2—37)—Li-:ahe—Foriiearaxce to uiuno action—
SUF'FICIEXCY OF CONSIDERATION.

Where n landlord in misconception of his lvgul right* hand fuir 
iK'liwing that n leane had lieen terminated, forbears bringing an action 
to enforce this claim against a tenant who is in possession claiming to 
have exercised an option to renew contained in the original lease, for 
a further term of five years, bv an unsigned notice in writing, such 
forliearance is sullicient consideration to support the compromise 
effected whereby two years of the alleged renewed term was sur
rendered.

[Caltinhcr v. Bixchofftheim i 1*70), L.R. 5 Q.R. 41!». followed: *.*e 
also Cool: v. Wriyht. 1 It. & S. 5Û9, and Bramlou Ehr. Light Co., v. 
Brandon, 1 D.L.R. 793.]

2. Estoppel (§111 G 2—94)—Acquiescence of tenant in fixing term.
A tenant after having given notice of the exercise of an option to 

renew a lease, but which notice is unsigned, and who agrees in writing 
to surrender two years of the renewal term of five years, is estopped 
from asserting that the renewed term was to exist for more than three

[See, also, Brandon Electric Light Co. v. Brandon, 1 D.L.R, 793.]
3. Landlord and tenant (| IIC-—24)—Lease—Notice of exercise of

OPTION TO RENEW.
A notice by a lessee, purporting to exercise an option to renew the 

existing term, pursuant to a condition in the original lease for a 
"notice in writing" of exercising such option, is of no legal effect 
unless it is signed. (/*cr Irving, J.A.)

An appeal by the plaintiff from the judgment of Gregory, 
J., dismissing the action.

The appeal was dismissed.
,/. A. Aikman, for the appellant, plaintiff.
II. A. Maclean, K.C., for the respondent, defendant.
Macdonald, C.J.A. :—I would dismiss the appeal.

Irving, J.A. :—The defendant, hv an agreement under seal, 
dated 4th September, 1902, obtained from Mr. Redfern a lease 
of the premises known as 4Ô Government street for a term of 
five years, to date from the surrender of the then tenants, rent 
payable monthly in advance, with the option to take the pre
mises for a further term of five years at an annual rent of 
$1.080, to be payable and paid in the same manner; and it was 
stipulated that if he should elect to exercise the option afore
said, he should give six months’ notice in writing of his in
tention.

The defendant took possession on 22nd December, 1902, 
I gather, and the term would expire on the 23rd of December, 
1907, and on the 4th or 6th March, 1907, delivered to K. Crow 
Baker a written notice, dated 4th March, 1907, of the exercise 
by him of his option. The notice was not signed.

27—2 D.L.R.
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On the 22nd November, 1906, Mr. Red fern conveyed t 
Messrs. Edgar Crow Baker and A. Fluinerfelt, and on tli 
17th November, 1909, they conveyed to the plaintiff, who, on th 
21st March, 1911, brought this action. IIis claim was that n 
proper notice of the exercise of the option had been given ail.' 
the lease had expired, and that later, namely, on 8th February 
1908, the defendant had agreed to accept in lieu of the five-year 
extension a three-year extension which did terminate on 2Jrd 
December, 1910. The defendant wrote the letter, Ex. It., p 

!
1 iigrvv to take olf from my lease two years on the premises that 

occupied known ns old No. 45. New No. 1015, Government St.
Itvilfvrn'* Block, City of Victoria, B.C.

Yours very truly,
Art Bancboi i .

The plaintiff on 8th March accepted two months’ rent 
$90.00 for the interval between 2-trd December, 1907, and 2-»t«l 
February, 1908.

The defendant says that he delivered on the 6th Mardi 
1907, duly signed notices, and that the consideration for the 
letter ( Ex. 2) was a verbal promise by E. Crow Baker, that if i 
would knock olf two years from the extension, he (Baker 
would build certain additions which the defendant was anxious 
to have, and which had been discussed in 1907 ; for these addi 
tions the defendant was to pay $20.00 extra.

The defendant says that this promise has never been fill 
filled; that in April, 1908, E. Crow Baker told him that lie 
could not carry out his agreement.

All the documentary evidence is against this statement of 
facts made by the defendant, and the trial Judge quite right|\ 
declined to accept his story.

The defendant did not give the notice required by the or ; 
nal lease, an unsigned notice did not bind him.

The case of Fenner v. Wake, [1900] 1 K.B. 426, seems to 
me to be an authority in the plaintiff's favour on two grouu.lv 
(1) that there was a surrender by operation of law; and (2) tli 
letter of 8th February, 1908, creates an estoppel which prevents 
the tenant from saying that his tenancy was to last longer than 
three years.

1 would dismiss the appeal.

Galliiikr, J.A. :—1 think the appeal should lie dismiss.. I 
accept the evidence of the witness Crow Baker that the only 
time when it was agreed that he and his co-owner should erect 
an addition to the premises for which the defendant was to pa.' 
extra rent was in 1907, when the new lease was prepared and 
tendered, and which lease the defendant on advice of counsel 
refused to sign.
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This being so, it forms no part of the consideration for the B.C. 
document, Exhibit B, as alleged by defendant. (, ^

It was contended by appellant that other than this promise 1912
to improve the premises, there was no consideration for this
document which is in effect a release of two years of the re-
newal term under the agreement between Red fern and the de- Bancroft.

fendant. „T7~,.iiallilivr, J.A.
1 agree with the learned trial Judge that while Mr. Crow 

Baker misconceived his legal rights, be made his claim hon
estly and bo mi fide believing the term had ended, and the for
bearance to bring action to enforce that claim was a good con
sideration for the compromise which was effected : Callithcr 
\ Bisehoffsheim f 1870), L.R. Q.B. 449.

Mr. Aikman also contended that the surrender of a portion 
of a term granted by instrument under seal must be by writ
ing under seal, but this is, I think, fully covered by the words 
of our statute eh. 20, sec. 3, of 1903-4, which are “by deed or 
note in writing signed by the party . . . surrendering the

The further objection was raised by Mr. Aikman that it 
was not shewn that Crow Baker had any authority to bind his 
co-owner Flumerfelt, but as this point was not taken in the 
Court below, and is not raised on the pleadings, or in the notice 
of appeal, I decline to consider it.

Appeal dismissed.

CONSUMERS CORDAGE CO. I plaintiffs, appellants) v. BANNERMAN CAN.
(defendant, respondent). ------

Supreme Court of Canada, Sir Charles Fitzpatrick. C.J.. Paries. Islington, '
Puff, Anglin and Brodeur, JJ. February go, U*1J. 1912

1. Landi.okii axd tenant (81111—12)—Covenant to recaib—Rescis- Feb. 20.
Niox or lease—Discretion or Court.

\\ livre a le*-*»**, by mise-cn-dnueure, bus ilvmamleil the execution of 
repairs by a lessor, a ml the lessor, in accordance therewith, lias pro- 
us-ded with the repairs, which, though still unllnished at the date of 
tin* commencement of the lessee's action for rescission under article 
Mill of the Civil Code of Quelle.•, are yet completed liefore the trial 
thereof, the Court lias a discret "on to refuse rescission.

Covenants and coniutio.nh < 8 11f A—28)—Breach or covenant to 
repair—Conti n u a me— Rehmnsiox.

'Ilie cause for the rescission of a lease for breach of a covenant 
t" lepair. claimed under article hill of the Civil Code (Que.), must 
exist at the moment when rescission is pronounced. (Fer Brodeur, J.)

"• Contracts (fll A—127)—Construction an a whole—Civil Core,
Quebec, article 1041.

In an action for rescission under article 1641 of the Civil Code of 
Quebec, the contract must lie looked at as a whole, and the relative 
importance of the result of any single breach thereof must lie con
sidered in determining whether the party injured is entitled to rescind.

Per Idington, .1. )
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Statement

Appeal by the plaintiffs from tin* judgment of tlie Court of 
King's Bench (appeal side) of the Province of Quebec, refusing 
to rescind a lease made to the plaintiffs on the ground of the fail 
urc of the defendant, the successor in title to the lessor, to make 
the necessary repairs to the leased premises originally used as a 
rope factory but not so used by the plaintiffs. The plaintiffs had 
allowed the leased premises to remain unoccupied for a long Unh
and had then sub-let them for use as an electric light and power 
station.

The appeal was dismissed with costs.
Messrs. T. Chasc-Casyraiu, K.C., and .1. (ico/friou, K.C., for 

appellants.
Messrs. E. La fleur, K.C., and J. J. Beauchamp, K.C., for 

respondent.

Sir Charles Fitzpatrick, C.J.:—I agree that this appeal 
should be dismissed with costs.

Davies, J. :—I am for dismissing this appeal with costs.

Idinuton, J. : —The appellant certainly founded, as its fad mu 
shews, its action on article 1(>41 of the Code. The first paragraph 
thereof deals with the remedies of a lessee relative to non-repair 
and non-compliance with stipulated ameliorations and after gi\ 
ing several alternatives ends by saying:—

or, if the lessee so deelnrc his option, to obtain the reseission of the
lease in default of suvh repairs or ameliorations being made.

It seems from this that a lessee seeking to rescind must take 
such rescission on such terms as the Court may grant relative t<> 
a compliance by the lessor with his covenants to repair or male 
such tin eliorations. True, the factum puts forward sub-section 2 
of said article. But clearly that as the language indicates 
relates to “failure on the part of the lessor to perform any other 
of the obligations arising from the lease or devolving upon him 
by law.” But what other can there be in this case, for the non 
repairs alone are referred to as founding ground for complaint 
against respondent.

The (.'ode in each of a variety of eases provides against lessees 
being, unwittingly perhaps, induced to enter upon the use of 
dwellings or other structures in fact not fitted for the usv in
tended or becoming so. The fundamental error in the appel
lant’s argument here in resorting to any of these provisions <»r 
the obligations they expressly or impliedly provide, is that this 
is a ease of a lease which on its face was clearly not to secure 
the use of all that it is now sought to make the premises and all 
therein l»enr. It was clearly contemplated by the terms expire «I 
that, the entire machinery might lie removed and then the conduct 
of the appellant foiled in this was sivli for nineteen years as to
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demonstrate it never intended to use but keep from being used 
on the premises in question the machinery that it now fears 
might shake the building down. The conduct of the appellant 
in asserting in early litigation between the parties the illegal 
purpose it had in view, leaves no doubt of this purpose.

The agreement in the lease supplemented as it was by another 
agreement, was still a contract between the parties liable to dis
solution for persistent disregard of its obligations. The parties 
chose to make it wear the form of a lease, and the appellant 
surely cannot complain if the resolutory provision appropriate 
thereto is held as that alone to which it can resort. But whether 
it is confined thereto or not the protest made by appellant, as 
clearly as anything can, demonstrates it so understood its rights 
to be. not to rescind whether lease or other contract for any and 
every trifling breach of obligation or grave ones temporarily 
existing, but only for the persistent disregard of appellant’s 
rights and re> \s own obligations. The appellant never in
truth was injured by these breaches that existed and though 
entitled to insist, as it did by its protest, on the obligations entered 
into with it by the respondent clearly it was not entitled to lull 
him into security by such a course of conduct as it adopted for 
eighteen or nineteen years assuring thereby the respondent of its 
entire approval and suddenly turn round and ask for a dissolu
tion of the contract for reasons it alone is responsible for bring
ing about. It seems to me also that the contract must be looked 
at ns a whole and the relative importance of the result of any 
single breach of a contract must be looked to in determining 
whether or not the party suffering therefrom is entitled to com
plain and demand dissolution of the entire contract. Tested in 
any way one can look at this case, and call the contract lease or 
what you will, and observing the bearing of the appellant through
out. and remembering that it suffers nothing but in the payment 
of rent for getting what it had desired and truly bargained for, 
I see no reason to justify the claims set up or to reverse the 
judgment appealed from.

I think the * ought to be dismissed with costs.
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Idlngton, J.

Buff. J. :—I agree that this appeal should be dismissed 
with costs.

Am a.in, J. :—Assuming that the relations between the parties 
should be deemed to be those of lessee and lessor and that the 
provisions of the law relating to leases are applicable. I am not 
satislivd that the evidence establishes such a case of destruction, 
total or partial, of the leased premises that articles 1660 and 106.1 
t’.(\ could have been successfully invoked by the appellants.

But, in view of the fears and character of the protest made 
by them and of the circumstances in which they brought this 
lift ion. I am convinced that they relied not upon those articles

7
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but upon article 1041 C.C., presenting the ease not as one of 
partial destruction rendering the premises totally unfit for tli 
use for which they were intended and ipso facto effecting a can
cellation of the lease, but as one of failure by the lessor to make 
repairs with a consequent right in the lessees to claim immédiat <• 
résiliation.

The action appears to have been treated at the trial as based 
on article 1041 C.C. It is, 1 think, too late for the plaintiff, wli-n 
his case is in appeal, for the first time to assert rights under 
articles 1000 and 1005.

Having regard to all the features of the contract between tin- 
parties. and particularly to their conduct in regard to the leased 
premises during the nineteen years for which the lease had sub
sisted before this action was begun, to the nature and extent • >!' 
the repairs demanded and to the season when the demand was 
made, the plaintiffs were not in my opinion entitled to the relief 
of résiliation without first giving to the lessor a reasonable oppor
tunity to make the necessary repairs. Arts. 1007 and 1041 C.C.

1 agree in the following “considérants” found in the judg
ment of the Court of King’s Bench :—

Consiileriug that under the circumstances the putting in default 
(mise-en-demeure) was necessary, it should have been made at the 
season when the repairs could have been properly mode and that it is 
proved that part of these repairs could not lx; completed at the date 
of the institution of the action.

Considering that these repairs were finished in the month of August, 
1009, nnd that then the buildings were in a better state than they had 
been at the time of the lease in 1890.
I have not overlooked the fact that in the protest served by 

the appellants on the respondent they specified only a date for 
the commencement of the repairs. None was named for their 
completion. The respondent appears to have begun the repairs 
at the date specified and to have made such progress with them 
as weather conditions permitted before the present action was 
brought.

I am not prepared to differ from what I conceive to be the 
view of the majority of the Judges of the Court of Appeal, that 
where the lessee has made a formal demand upon the lessor for 
repairs but has allowed for them a period which the Court deems 
insufficient and has then without further misc-en-dcnn un, 
brought suit for résiliation under art. 1(141 C.C., the Court may 
in its discretion allow' the lessor what it deems a reasonable time 
within which to execute the repairs demanded or adjudged by it 
to be necessary and may decree résiliation in the event of his 
failure to repair accordingly. In the exercise of this discretion, 
should the Court find that the requisite repairs have been actually 
made before the trial, it may refuse the relief of résiliation if. 
indeed, the defendant is not entitled ns of right to such a jmlg-
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ment), in that event disposing of the costs of the action as it may 
deem just, l.'pon the record now before us it is impossible in 
my opinion to hold that this discretion was not fairly and ren- 
s.mably exercised by the Court of King’s Bench in favour of 
the defendant, if the judgment of dismissal was not exigible as 
of right.

For these reasons I would dismiss this appeal with costs.

Brodeur, J.:—It is useless for me to examine all the respond- 
• ill’s contentions in regard to the nature of the relations of the 
parties and the interpretation of the contracts between them.

The conclusion 1 have come to as to the respective rights and 
obligations of the plaintiff, appellant, and the defendant, re
spondent, upon the facts as established by the written evidence 
and by the trial Judge, render it unnecessary for me to examine 
these contentions.

The plaintiff company asks for the rescission of a lease entered 
into between tie* defendant’s predecessors and itself because the 
defendant has not made tin* necessary repairs to the leased 
premises. It alleges that by a protest in January, 1909, it duly 
put the defendant in default to begin them within eight days 
and that at the time of the institution of its action in April, 
1909, they had not yet been made. It proceeds under provision 
of article 11141 of the Civil Code, which reads as follows:—

Hill. The lessee hiis u right of action in the ordinary course of law, 
or by summary proceeding, as provided in the ('ode of Civil Procedure:

1. To compel the lessor to make the repairs and ameliorations stipu
lated in the lease, or to which he is obliged by law; or to obtain auth
ority to make the same at the expense of such lessor; or. if the lessee 
so declare his option, to obtain the rescission of the lease in default of 
such repairs or ameliorations Indng made;

2. To rescind the lease for failure on the part of the lessor to per 
form any other of the obligations arising from the lease or devolving 
upon him by law;

.'t. To recover damages for violation of the obligations arising from 
the lease or from the relation of lessor and lessee.

The defendant, respondent, pleads that he conformed to the 
notice to repair by beginning the repairs at once and that he 
would have completed them all if it had been possible to do them 
properly during the winter, hut that he is ready to finish them 
and he offers by his conclusions to finish them ns soon as the 
proper season arrives.

It has been proved at the trial that the repairs were made 
and finished in the course of the summer.

Are there grounds for rescinding the lease under these cir
cumstances!

A lease creates respective obligations for the lessor and the 
lessee; the lessor’s failure to make repairs gives rise to a dissolu-
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tion of the contract only if there has been a putting in default 
{ misc-c n-d c me u re ).

One of the obligations of the lessor in the present case was 
to see not only to the greater repairs but even to tenant’s repairs. 

€ori>vge The lessee who was in possession of the premises could alone 
• Co. see if repairs became necessary and then its duty was to inform

Ranni in **le less01' the fact and to put him in default to make them or
‘ • 1{MAN| else to obtain authorization from the Court to make them itself. 
Brodour. j. Fifteen years or more pass and there is no putting in default 

of the lessor.
The leased premises had been used as a rope factory but they 

had not been utilized for this purpose by the lessee. The fact 
is that they had remained unoccupied excepting for three years 
when the plaintiff had sub-let them for the installation of an 
electric station.

The Court of iirst instance therefore was in error in deciding 
that no formal putting in default was necessary and that as the 
defendant had neglected to make the necessary repaire he was 
by this very fact in default and the right to have the least- 
rescinded became an absolute one: art. 1007 C.C.; Fuzier-IIer 
man, Code Civil, art. 1146; Aubry & Ran, vol. 4, p. 95, p. 308 
note 2; Colmet de Santerre, vol. 5, No. 62, bis. 11; Laurent, vol. 
16, No. 242 : Demolombe, vol. 24, No. 516.

The jurisprudence is in the same sense : Charbonncau v 
Dural, 13 R.L. p. 309 ; Fitzpatrick v. Darling, R.J.Q. 9 C.S. p. 
247 : Leduc v. Finnic, R.J.Q. 11 C.S. p. 490; llac v. Phelan,
R. J.Q. 13 C.S. p. 491; Town of Richmond v. Lafontaine, 30 Can.
S. C.R. p. 155; Sirey. 1892-1-117.

The plaintiff itself has not considered this alleged negli
gence as conferring upon it the right to ask the cancellation of 
the contract. And if it had this right it renounced it by its pro 
test in which it declares that if the repairs are not begun within 
eight days it will demand a rescission of the lease.

'Hie lessor began the repairs at once and would have finished 
them before the 17th of April, the date on which the action was 
instituted, if the climate had allowed. He therefore complied 
with the protest.

The offer which he has made by his plea to complete the 
repairs as soon as the weather permitted should be allowed.

It is in evidence that at the time of the trial all the repairs 
had been made and this without causing any damage or prejudice 
to the lessee. The-dissolution of a contract for failure to per
form the obligations involved is a judicial net and it is emiv 
quently subject to the discretion of the Courts which accord
ing to circumstances may maintain or dissolve the contract.

In the present case the defendant had executed his obliga
tions when the Court was called upon to pass on the demand for 
rescission. Consequently there was no ground for pronouncing
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the cancellation of the lease. The cause of cancellation must 
exist at the moment when the Judge pronounces it: Demolombe, 
vol. 25, No. 515.

If the lessee has at any time prior to judgment the right to 
prevent the rescission of the lease by paying the rent due the 
same right exists for the lessor to prevent rescission by making 
prior to the judgment the repairs which he is bound to make.

Art. 1641 of tlie Civil Code provides that the lessee may ask 
for the rescission of the lease if the lessor is in default to make 
the repairs. The defendant in the present ease was carrying out 
his obligation and the Court of Appeal has deeided rightly in 
holding that the circumstances did not justify the Court in pro
nouncing the rescission of the contract.
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Brodeur, J.

The appeal should be dismissed with costs.

Appeal dismissed.

ATTORNEY-GENERAL FOR ONTARIO v. CANADIAN NIAGARA 
POWER COMPANY.

Ontario Court of Apprat, Muss. CJ.O., Carrmr. Mnetarcn, Meredith, and 
Magee, JJ.A. January 17, 1912.

1. Electricity (5 IV—41 )—Compensation fob water power used to 
OPERATE ELECTRIC POWER PLANT.

Vnder an agreement between the Queen Victoria Niagara Falls Park 
Commissioners ami a power company licensing the latter to exercise 
certain right* in the park and in the water of the Niagara river for 
the purpose of generating electricity ami pneumatic power to 1m* 
transmitted to places beyond the park and requiring payment therefor 
at a specified annual rental and “in addition thereto, payment at the 
rate of the sum of one dollar per annum for each electrical horn 
power generated and used and sold or disposed of over 10,000 electrical 
horse power" the extra payments are to In* made as the electricity is 
generated at a rate greater than 10.000 horse power as shewn by the 
meters, and do not continue when the generation falls below such

2. Electricity ($ IV—41)—Generation of i.ioiit and power—Contract.
The extra price provided for in an agreement Iwtween the Queen 

Victoria Falls Park Commissioners and a power company licensing 
the company to o|»erate an electric power plant in the park and in 
the water of the Niagara river, for which the Park Commissioneis. a 
public body, was to be paid “for each electrical horse power generated 
and used and sold or disposed of over 10,000 electrical horse power." 
includes power used by the power company for its own purposes ns 
well as that sold to others.

Appeal by the plaintiffs from the judgment of Riddell. J., 
Aflorntp-Ocncral (Out.) v, Canadian Xiapara Potrtr Co., 1 O. 
W.X. 127. construing that |>ortion of an agreement between the 
Queen Victoria Niagara Falls Commissioners and the Canadian 
Niagara Power Company providing for extra payments above the 
stipulated rental.
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Statement

The judgment was varied.
That portion of the agreement which was in dispute is as 

follows :—
Tlie sa ill agreement of the 7th April, 1892, in respect of the amoun: 

of rentals and period for which the same is payable, is hereby amended 
by providing that from and after the 1st day of May, 1891). the rent 
payable under the said agreement, in lieu of that specified in paru 
graph 4 thereof, shall be up to the 1st day of May, 1949, the sum 
$15,000 per annum payable half-yearly on the same days and times u 
specified in said paragraph 4 of said agreement and, in addition 
thereto, payment at the rate of the sum of $1 per annum for ear 
electrical horse power generated and used and sold or disposed of 
over 10,000 electrical horse power up to 20.000 electrical horse power, 
and the further payment of the sum of 75 cents for each electrical 
horse power generated and used and sold or disposed of over 20,000 
electrical horse power up to 30.000 electrical horse power, and tl.. 
further payment of the sum of 50 cents for each electrical horse
power generated and used and sold or disposed of over 30,000 ele 
trival horse power; that is to say. by way of example, that on gencr. 
lion and use and sale or disposal of 30.000 electrical horse power, tl 
gross rental shall lie $32.500 per annum payable half-yearly, and - 
on in case of further development as above provided, and that su, ’, 
rates shall apply to power supplied or used either in Canada or the 
United States. Such additional rentals as shall be payable for an I 
from such generation and sale or other disposition as aforesaid t ■ 
the Commissioners shall be payable half-yearly, at the rate aliov- 
specified, on the 1st days of November and May in each year for all 
power sold in the said several half-yearly periods from the day 
sale; and, within Id days after said 1st days of November and M.n 
in each year on which such additional rentals shall be payable respe 
lively, the treasurer, or. if no treasurer, the head officer of the com
pany, shall deliver to the Commissioners a verified statement of td- 
electrical horse power generated and used and sold or disposed of 
during the preceding half-year, and the books of the company shall 
be open to inspection and examination by the Commissioners or tli- ir 
agent for the purpose of verifying or testing the correctness of Midi 
statement ; and. if any question or dispute arises in respect of Midi 
return, or if any statement delivered at any time by the company to 
the Commissioners of the quantity or amount of the electrical Imr-i! 
power generated and used and sold or disposed of, or of the amount 
payable for such additional rentals, the High Court of Justice for 
Ontario shall have jurisdiction to hear and determine the same and 
to enforce the giving of the information required.

Sir Æmilt us Irving, K.C., Messrs. C. II. Iiitch ic, K.C., and 
C. S. Machines, K.C., for the plaintiffs.

Messrs. Wallace Nesbitt, K.C., A. Monro Grier, K.C.. and 
A. M. Stewart, for the defendants.

Moss, C.J.O. :—The question for decision upon this appeal 
arises under an agreement, or rather a series of instruments 
which, for the purposes of the appeal, are to be treated as eni-



2 D.L.R. ! Atty.-Gex. for Ontario v. ( N. Power Co. 427

bodying an existing agreement, between the plaintiffs on the ONT. 
one part and the defendants on the other. J7~J*

They are all summarised or referred to in the judgments of 1912
Riddell. J., by whom the case was tried.

Attorney-
The main, and indeed save a very minor one, the only, ques- General 

tion is as to the method or basis upon which to ascertain the FOB Ontario 
amount of rentals or payments to be rendered by the defend- Canadian
ants to the plaintiffs under the terms of the agreement. Niagara

_ . . . . • . 1’ower Co.Jt is, ot course, necessary to refer to and consider to some ___
extent all the instruments, but the • hinges upon the true mom.c.j.o.
construction of clause 2 of the agreement of the lôth July,
1899, which deals with the rentals or payments to be rendered 
by the defendants for the rights, interests, powers, and privi
leges granted or secured to them under the agreement. It may 
not be necessary to define with precision the nature of the 
rights, interests, powers, and privileges in respect of which the 
rentals or payments are to be rendered. They are first conferred 
by the instrument of the 7th April. 1892, by which, after re
citing an application by certain individuals (called “the com
pany”), whose position the defendants now occupy, to the 
plaintiffs the Commissioners, for the right to take water from 
the Niagara river at a certain point or points in the park, in 
order that the company might thereby generate and develope 
electricity and pneumatic power for transmission beyond the 
park, and the desire of the company to secure the right to con
struct their works in the park, there was granted to the com
pany a license “to take water from the Niagara river . . . 
and lead such water by means of the natural channel . . . 
and the further extension of the channel to supply works to be 
erected and constructed by the company in buildings and power 
houses on the mainland within the park” on a location of which 
the limits were specified in a general way—“such location of 
buildings and power houses from time to time to be erected to 
be settled by the Commissioners” within the limits referred to.

The company was also given “the further right to excavate 
tunnels to discharge the water led from the Niagara river to the 
said buildings and power houses, so that such water by means of 
such tunnels shall emerge below the Ilorse Shoe Fall at or near 
the water’s edge of the Niagara river.” The 8th clause gives 
the company the power of temporarily constructing coffer-dams 
and an incline, and at all times to maintain a submerged dam 
for diverting water from the river to the natural channel. All 
these privileges, or (to adopt the terms used in the 13th clause) 
liberties, licenses, powers, and authorities, are granted for the 
purpose—as expressed in the beginning of clause 1—of gener
ating electricity and pneumatic power to he transmitted to 
places beyond the park.

C-D
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ONT. It is obvious that the grant contained in this instrument
c A is more than a mere license to take water. Besides those already 
1912 mentioned, other rights are granted, for example, a right or
---- liberty to the company to occupy with its buildings and power

General houses hind belonging to the Commissioners, and a further 
fob Ontario right or easement over the Commissioners’ lands for the tunnels 

v- required in order to discharge the water brought by the com- 
fNiagara* I)any to the buildings and power houses, and to maintain the 
Power Co. submerged dam. The parties evidently understood that they 
m—jo were contracting for something more than a mere license ; for, 

while in the 4th clause it is called a license, in the 5th clause it 
is termed a lease, the expression being, “In case the company 
desire to terminate the lease . . .”

But, whatever may be the precise nature of the interests 
granted, whether lease, license, powers, or privileges, they are 
the rights for which the defendants are obligated to render pay
ment, whether it be or be not strictly “rent” or “rental,” as it 
is called interchangeably in the instruments.

The plaintiffs are not selling electrical horse-power or horse
power, or yielding to the defendants any commodity measured 
or ascertained by standards of horse-power.

They have granted to the defendants the rights and interests 
covered by the agreement. In them is included the right, power, 
privilege, or whatever it may be, of taking and using that which 
the plaintiffs have and the defendants need “for the purpose 
of generating electricity, and pneumatic power,” viz., the agent 
by means of which the creation of electrical and pneumatic 
power is made possible for them. And it is for and in respect 
of all the rights and interests granted, and not in respect of some 
or a part, that rentals or payments are to be rendered.

The matter is thus reduced to the one question of amounts to 
be paid according to the agreement made in relation thereto. 
Under the instrument of the 7th April, 1802, no real difficult} 
on this head could have arisen. Clause 4 provided that the term 
should be twenty years from the 1st May, 1802, at a clear yearly 
rental of $25,000, during the first ten years, paid and payable 
in the manner and at the times specified ; and, as to the rental 
for the second ten years of the term, it should be payable half 
yearly on the 1st days of May and November in each year; th<* 
yearly rental to be $26,000 for the 11th years of the term, to 
increase by $1,000 eaeh succeeding year, the rental for the 20th 
year being $35,000.

If this method of payment had been adhered to, much of tie 
trouble and difficulty now experienced by the parties would 
never have arisen. But in the agreement of the 15th July, 1899, 
a new method was adopted; and, by clause 2, “the agreement of 
the 7th April, 1892, in respect of the amount of rentals and 
period for which the same is payable,” was amended.
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Clause 2 is set out in full in the judgment of the learned 
trial Judge, and need not be repeated here. The term over 
which the payments are to extend is fixed as from the 1st May, 
1899, to the 1st May, 1949; a fixed sum of $15,000 per annum 
is made payable absolutely every half year on the 1st days of 
May and November, and additional rentals or payments are to 
made according to what appears to be intended to serve as a 
rate or scale for determining the times when and the circum
stances under which such additional payments are to commence. 
The clau.se does not say that the plaintiffs are to be paid for 
each electrical horse-power generated and used and sold or dis
posed of, but says that they are to receive as part of the rentals 
or payments to be rendered for the interests, privileges, and 
powers granted to the defendants, payment at the rate of $1 per 
annum for each electrical horse-power generated and used and 
sold or disposed of by the defendants over 10,000 electrical 
horse-power up to 20,000 electrical horse-power, and the further 
(i.e., additional) payment of the sum of 75 cents for each elec
trical horse-power generated and used or sold or disposed of 
over 20,000 electrical horse-power up to 30,000 electrical horse
power and the further (additional) payment of the sum of 
fifty cents for each electrical horse-power generated and used 
and sold or disposed of over 30,000 electrical horse-power.

Even if the provision stopped here, there would be difficulty 
in determining the meaning of the contract for payment. The 
payments to be made in addition to the half-yearly payment of 
$7,500 are based on generation, use, sale, or other disposal of 
electrical horse-power, but the times or periods over which such 
generation, use, sale, or disposal is to extend, during each half- 
year, are not specified.

There is no practical difficulty in ascertaining every few 
minutes the exact quantity of electrical horse-power generated, 
and—as generation involves use in some form either by the de
fendants themselves or by purchasers or takers from them— 
the exact quantity used and sold or disposed of during the half- 
yearly periods. The clause appears to be pointed at providing 
for what is to happen if at the end of a half-yearly period it is 
found that the output has been such as to call for payments in 
addition to the $7,500. If the output has been under 10,000 
electrical horse-power, the rental or payment to be rendered for 
that period is to be $7,500. The difficulty arises the moment it 
appears that the output is over 10,000. If under 20,000—say, 
for example, 18,000—electrical horse-power is generated, used, 
and sold or disposed of. the rental or payment called for would 
amount to $7,500 plus $4,000, that is, $11.500. If over 20,000 
and under 30,000—say 26,000—the rental or payment would 
amount to $7,500 plus $5,000 plus $2.250. that is $14.750. The
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illustration given “by way of example,” viz., that on generation 
and use and sale or disposal of 30,000 electrical horse-power, the 
gross rental shall be $32,500 per annum payable half-yearly, and 
so on in case of further development, indicates that the view of 
the parties was that attainment to that stage of development at 
least would fix the rental at the figures mentioned until there 
had been further development.

But ns to whether the generation, use, sale or disposal beyond 
the 10.000 electrical horse-power must be continuous over the 
whole semi-annual period, or be represented by an average or 
by half-hourly or shorter or longer intervals in the readings of 
the meters on the generators, nothing is said. It is apparently 
assumed that it can lie ascertained, and that, as soon as it appears 
that the generation, use, sale or other disposal exceeds 10,000 
electrical horse-power, the rental or payment will thereafter 
regulate itself in accordance with the rates chargeable for the 
excess.

But upon the important question of the point of time from 
which the reckoning of the excess is to count, there is no light 
from the instrument, save that which is supplied by the illus
tration. 1 find great difficulty in gathering from the terms ex
pressed in the clause what was in the minds of the parties with 
respect to the mode of ascertaining the amounts of the additional 
payments. Doubtless all parties were familiar with the usual 
forms of agreements for the supply to purchasers or consumers 
of electricity for power, light, or heat. If 1 were at liberty to 
surmise. I would say that they in all probability had in their 
minds the system known as the peak-load, as the simplest and 
most convenient for adoption in this case. It appears to me 
that, if they had had in mind the elaborate and somewhat com
plicated system embodied in the formal judgment, they would 
have endeavoured to give clearer expression to it in the instru
ment. The illustration is not consistent with the method indi
cated in the formal judgment. Nor does the provision as to the 
payment of “additional rentals,” following the illustration, 
assist to that conclusion.

Upon full consideration, however, 1 am unable to say that the 
parties have agreed to the adoption of the peak-load system 
of measurement, as the mode of ascertaining the payments. It 
is apparent that the change in the payments was being made for 
the benefit of the defendants. They were being relieved of an 
obligation to render an annual payment or rental which was 
to increase from year to year without reference to increase ur 
decrease of development.

On the other hand, it may be said that the plaintiffs were 
under obligation not to deal with the water power so as to 
disable them from furnishing the defendants with the quantity
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needed for their present and future purposes up to the limit 
of their right of development.

The defendants were naturally desirous of only being called 
upon to pay according as they developed their capacity ; but 
equally the plaintiffs might not he willing to hold without com
pensation a large reserve for the defendants’ use. And probab
ly it would not have been unreasonable to arrange that, as 
soon as the defendants had demonstrated their ability to develop 
beyond 10,000 electrical horse-power, and so needed to have 
always at their command for use the necessary power, that 
should be deemed a new stage of development, and they should 
begin to render the increased payment or rental upon the foot
ing of that development, and continue to do so until a further 
stage of development was reached.

But I am unable to gather from the words of the clause an 
agreement to that effect. The literal reading of the earlier 
part of the clause appears to me to be more in accord with an 
intention that payments are to be rendered according to the 
actual generation as shewn by the meters ; and I do not find, 
in the later parts, language of that definite nature which is 
necessary in order to effect a clear alteration of meaning.

And to this extent 1 am in favour of affirming the judgment 
appealed from.

\ minor question, to which, however, not much importance 
was attached by either side, is, whether the plaintiffs are entitled 
to have included in the quantities upon the footing of which 
payments are to be rendered, any quantity used by the defend
ants for their own purposes. 1 am unable to perceive any good 
reason why they should not.

The words “generated and used and sold or disposed of” ap
pear to me to cover and include all the electrical horse-power 
produced. Since generation involves use or other disposition by 
the producer, it does not appear to he material to the plaintiffs 
to consider by whom it is used or to whom it is sold or disposed 
of. The gauge by which they are to be governed is the shewing 
of the meters at the generators.

I am of opinion that in this respect the judgment should be 
varied. The details may he settled in Chambers, in case the 
parties differ as to them. 1 venture to express the hope that 
the parties may be able to agree upon some convenient and 
simple mode of working out the results, and adopt it for the 
future, and thus avoid, if possible, all further question as to 
tbe amounts to be rendered and received.

Under the circumstances, there should be no costs of the 
appeal.

(1 arrow, J.A. :—The dispute between the parties is really con
fined within a very narrow compass. The defendants say, “we
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are willing to pay for the* electrical power (over the minimum, 
for which we pay $1.1.000), which is actually generated, and 
used and sold, or disposed of” in the words of the agreement; 
and that by means of the meters, the total quantity so generated 
can he accurately ascertained.

The plaintiffs do not deny this, hut sav that the ineasur»- 
ment is not to he made as of a continuous supply, by the “peak” 
or highest point of generation, occurring in each period of six 
months; that, in other words, horsepower hours is not tin- 
basis. but horse-power capacity simply.

There are undoubtedly several modes for the measurement 
of electrical power in use, including the “peak” method, each 
of which probably has its advantages according to the use to 
which the power is to be applied. Where the supply is to be uni 
form and continuous, a Mat rate is apparently the most suitable, 
but where such is not the case the “peak” method would pro 
bahlv be adopted, because up to the “peak” the contractor is 

il to be always ready to supply the demand of the customer.
The contract, whether it be called a lease, or only a license, 

a matter, it seems to me of little consequence, authorized the de
fendants to take water flowing in the River Niagara which would 
otherwise pass over the Falls, through certain conduits, pits and 
machinery, constructed and supplied by the defendants, and to 
convert the water-power thus obtained into electrical power. 
What the defendants thereby part with is, of course, not electn 
cal power, but water-power, which might have been measured 
and paid for as water-power if the parties bad so agreed.

And the plaintiffs do not even undertake for the continuai!» - 
of a sufficient supply of water, but simply (par. 11) that if tin- 
supply at the point of intake is diminished the defendants may 
deepen the intake at their own expense to an extent sufficient to 
restore the supply required for the purposes of the defendants.

The circumstances, therefore, do not seem to be appropriate 
for the application of the “peak” method unless justification 
can be found in the express words of the contract, or by neces
sary inference therefrom.

On the contrary, the agreement seems to me to rather ex
plicitly impose the other method, namely, a method by which 
the defendants shall pay for what they actually got or use over 
the minimum of 10,000 horsepower, which is specifically pro
vided for, and for no more. For such 10,000 horsepower they 
agree to pay $15,000 per annum whether they take it or not. 
Then for each additional electrical horsepower “generated an ! 
used and sold or disposed of” over that quantity, they are to pay 
the additional sums prescribed in the agreement. Those addi
tional sums are to In* calculated “at the rate of” a named sum 
per annum, payable half-yearly for each additional hors» r;

4
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and I see no reason why this may not reasonably mean what, 
under the circumstances, it seems to me to say, a horsepower, 
not occasionally, hut continuously, supplied. The record from 
tlie meters is taken every half-hour. I do not understand the 
plaintiffs to complain that it should lie taken more frequently. 
And the result the defendants say is to arrive, not simply, at an 
average, hut at the actual quantity of power continuously pro
duced as nearly as may lie. Nor is this, so far as I can see. com
plained of in itself, the defendants’ complaint being that the 
highest, recorded point or “peak” in each period should In* 
taken, and not the total production.

The question of the defendants’ liability to pay for electricity 
which they themselves use was treated on the argument as of 
minor importance, as no doubt it is, hut whatever may lu* its 
importance, I feel IhiuikI to say that I can find no justification 
in the agreement for the defendants’ contention that they were 
not to pay for it.

I. therefore, while agreeing in the main with the judgment 
of Riddell, J„ think it should lie varied to that extent. And I 
would otherwise dismiss the appeal without costs.
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M aci.aren, J.A., concurred in the result.
Meredith, J.A. (dissenting) :—The rights of the parties de

pend entirely upon a proper interpretation of the agreement, in 
writing, between them in respect only of the mode of calculation 
of tin* amount to he paid for the water-power contracted for in 
the agreement: that is, according to the contention of each of 
the parties to this appeal, they so depend; though it may lie 
added, that there may lie another view of the matter, one which 
was not discussed but. as far as mentioned upon the argument, 
was apparently repudiated by both, namely, whether tin* parties 
were ever really “at one” as to such modi* of calculation, or 
« ver expressed any agreement in a way that can lie understood.

On the one side it is urged that the actual amount of power 
generated, etc., by tin* respondents, is to lie ascertained, as 
nearly as can lie, hv half-hourly readings of the meter, and from 
these readings the average or mean quant it y is calculated— 
that is an amount the same as that which would have been used 
constantly, if there had been no variation from time to time in 
the quantity used and the same total quantity, in the same 
period, had lieen used—and that that equivalent of a constant 
quantity is that which is to In* paid for.

On the other side it is said that the maximum amount of 
power generated, etc., at any time during tin* half year, as 
shewn by the meter “readings.” is that which the respondents 
are to pay for: that is, that that which is well known as the 
“peak load” method of measurement is to prevail.

‘28-2 D.L.R.
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If the parties really knew what they meant, and if they wer- 
really at one as to such meaning, the least that can be said o:

1912 it is that they chose a very awkward way of expressing that
meaning, whatsoever it may have been.

Attornbt 
General In the first place, that which is to be paid for is described

fob Ontario as horsepower generated and used ami sold or disposed of; 
Canadian ni,<* °,,v the contentions for the respomlents—the minor one 
Niagara is that these words do not include power generated and used b\ 

Power Co. the respondents themselves, because not sold ; the words etn 
Meredith, j.A. ployed by the parties are. to say the least of them, unfortunate

but, if this contention of the respondents be correct, what was 
the use of inserting the word used at all, why not be content 
with the words generated and sold ? And no reason has been 
suggested why the power generated and used by the respond 
cuts should not be paid for as well ns that which they sold, why 
they should get something for nothing. My interpretation of 
these words is that the respondents are to pay for all the power 
which they generated, and ns well as all that they generate and 
sell or otherwise dispose of; and that interpretation involves no 
violation of the grammatical construction of the words used 
if. indeed, strictly, they can be said to be, in any manner, 
capable of grammatical construction—whilst doing only that 
which is reasonable and just between buyer and seller. 1 <••• 
no reason, grammatical or otherwise, why the words generated 
and may not be “understood,” between tbe words “and” and 
“sold.” so that the agreement extended would be “all power 
generated and used and” generated and “sold or disposed of 
if it wore intended that that which was used, as well as th.it 
which was sold, were to be paid for there would naturally lie n 
inclination to use the word “and” instead of the word “or.' 
which might have been thought to indicate one or the other, n ■! 
both; whilst the necessity for supplying words to complete >«•:; 
tences grammatically is so common nowadays that few wn s 
are said, and indeed few written, except in some literary efforts 
of a more or less pedantic character, in which some other word' 
are not to lie “understood:” it is an age. especially in the busi 
ness world, of clipping and omitting in that sense. If only lh;it 
which was used, as well as sold, was to be paid for. the expr- 
sion would have been generated, sold and used; but it is imp"' 
sible to believe that all that was sold was to be followed up I 
shewn to have been used by the buyer and short of that 
word “used” appears to have been useless unless it meant nv 
irrespective of sale ; if excluded, if the words had been von 
fined to generated and sold, that which the respondents •■■•n 
tend for would have been effected, power used, but not sold, 
would have been free from the rent provided for; as it is I van 
see no reasonable use of the word used if not intended to > r
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what tli? respondent» used, disposed of, would include any given 
away or otherwise disposed of by the respondents without using 
it themselves.

This interpretation was, however, hardly gainsaid, and it 
affects only a very small amount of the great sum involved in 
this controversy; the other question is the only very sub
stantial one in so far as the pecuniary rights of the parties 
are affected; but this question accentuates the lack of plain
ness and clearness in the way the parties have expressed them
selves in the agreement in question.

Then as to the main point; to those unfamiliar with the sub
ject, and at first sight, the respondents’ contention is a captiv
ating one; they say we have calculated as nearly as is practic
ally possible the whole amount of the power which we have 
sold and used, and we arc willing to pay for that ; why should 
we pay for more? If we had been buying coal, or firewood, at 
so much a ton, or cord, no one would suggest that we should 
pay more upon any fair and reasonable contract. Hut it re
quires very little knowledge of the subject, and very little 
thought, to perceive the fallacy of that position, at all event 
from the point of view of the seller. The commodity sold can
not reasonably be compared to coal, or wood, or any such like 
tangible substances. That which was sold in this case—the 
water-power—when not used by the buyer was lost power to 
both buyer and seller ; the coal and wood, when not used, re
mained steadfast for the benefit of buyer or seller ; the power 
not used to-day is gone power to-morrow, and none the less so 
because to-morrow new power of precisely the same kind comes ; 
the wood or coal not used to-day remains and could as well be 
used to-morrow, there would 1h* no loss to either buyer or seller. 
And so. or for the like reason, electric light, power and heat are 
commonly sold according to the peak load. The seller must gen
erate. and he prepared at all times to deliver the maximum 
quantity; it is largely immaterial to him whether it is used by 
the customer or not ; the seller must do all that would be needed 
to - at all times the maximum quantity—the peak load. 
Because that is not always done, but a seller may take ad
vantage of and trade upon the intervals of lesser user by one 
customer to supply another, and so get paid for more than 
lie actually generates does not alter the legal right of buyer 
or si Her ; the risk of failing to supply any call up to the maxi
mum and to be obliged to pay damages for such failure is taken 
by the seller—and these things do not apply to this case for 
in all things the appellants have supplied ti to supply
the maximum quantity of the power and gain nothing by the 
respondents’ failure to use it at all times. The adoption of the 
respondents’ method of calculation would not relieve the appel-
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hints in any manner from their obligation to supply the maxi 
mum amount at all times; and it cannot truly lie said that am 
way the seller loses nothing because the power would he wasted 
anyway; that is not so, he could sell to others if not under old 
gat ion to supply, at all times, to the buyer to the full extent ot 
the peak load.

For these reasons it may, I think, lie said that the peak 
load method of charging for water, and electric power, is gem*r 
ally adopted, and considered fair to all parties to the contract 
by those who know, though often looked upon as an outrage by 
those who are ignorant of the subject.

The contract upon which this greater question depends, 
is chat each electrical horsepower shall lie paid for at so much 
per annum ; this provision is very far from being unambiguous ; 
it would have been very easy, by example, or otherwise, to have 
made that which each side contends for quite plain, if the parties 
were really agreed as to either method.

It is to lx* observed that there is no provision in the agreement 
for making any of the calculations necessary in arriving at the 
amounts to be paid, if the respondents’ contention be right ; 
there does not seem to lie anything in the agreement that even 
hints at such computations. A verified statement of the amount 
generated, etc., is to 1m* given by the respondents to the appel- 
hints half-yearly, and the hooks of the respondents are to lx* 
open to the appellants for the purpose of verifying or testing the 
correctness of the statement, things which are, of course, quite 
consistent with the peak load method of charging; and no cal
culations are involved in the statement or in the books ; it is. 
therefore, of some moment that the agreement is entirely silent 
as to any calculations, averages or means, and. therefore, it 
seems to me, is more in keeping with the appellants' contention 
which requires only an accurate entry in the books of all the 
meter readings, regularly and truly taken and entered, and Un
verified statement, half-yearly, provided for.

And the parties have in the agreement given an example 
which helps very much to clear up the ambiguity of the words 
I have been considering, and adds weight to the appel
lants* contention ; it is in these words :—

that iw to way, hv way of example, that on generation and u*c a ml 
wale or diqmwal of .10.000 electrical horwe-power the grow* rental -lull 
be $32,500 per annum half-yearly, and wo on in eawe of further dcv«l<»p- 
ment aw atxive provided.
In making provision for the rent, progressive development 

was that which was in mind and being provided for; it was 
a new undertaking; a fixed amount was agreed upon until more 
than 10,000 horse power should he developed, after that the in
creased rental was to lie at certain rates increasing as additional 
power was developed up to 30,000 horse-power, and so on.

5
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The i’nir grammatical ami reasonable reading of this example, 
in my opinion, is, that, as soon as the devc reaehed that
stage when .'10,000 horse-power was generated, etc., the increased 
rent should he paid; and I ean find no justification for inter- 
priding it as meaning that, although development had reached 
that stage, there was to he no increased rent unless that quantity 
was generated, etc., continuously night and day throughout the 
year, or that some process of calculation should lie adopted hy 
which an average or mean amount throughout the year could 
lie approximately ascertained ami that the increased rent should 
conic into force only when such average or mean quantity 
reached the 30,000. And, as 1 have before mentioned, then* is no 
reason why such an agreement could, or should, not have been 
made; indeed, it would have been quite too one-sided a con
tract, for any reasonable business man to make, that the one 
should be liound to constantly supply 110,000 horse-power hut 
that the other should Is» obliged to pay for only as much as lie 
chose actually to use, to In* calculated in the way the respond
ents now desire; whilst it would lie quite in accord with the 
most general method of buying ami selling, in such things, to 
pay according to the peak load, a method very largely adopted 
by the respondents in selling the electricity developed by them 
from this water-power- so that they were exacting from others 
that which they refuse to pay themselves; and I cannot hut 
think that if that which the respondents contend for had been 
the agreement, the method of measurement would have been 
that generally, and so much more conveniently adopted, namely, 
per kilowatt hour.
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The fact that as the rent is payable half-yearly, ami, if so 
paid, might not be the same in any two half years, of any one 
year, is one that makes quite as much against the respondents’ 
as against the appellants’, contention, if not in practice more so; 
hut in neither case does the fact appear to me to lie a very 
momentous one.

Still in much doubt whether the parties were ever really 
quite in agreement in respeet of the matter in controversy 
here, as well as whether either of them quite know what the 
words in question really meant—if indeed anyone really can 
—I would have lieen at least as well satisfied with an adjudica
tion giving effect to such doubts, and leaving it to the parties 
to try again to agree and plainly express their agreement, 
thi- respondents in the meantime to pa.v on a quantum valent: 
but as neither of them will admit of any such doubt, and each 
insists upon the bond and nothing hut the bond, 1 can reach no 
other conclusion than that the appeal should lie ed. and 
that judgment should lie entered for the plaintiffs for the amount 
dm- to them according to the peak load method of measurement.

3
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Magee, J.A. (dissenting) :—The action is brought by the At
torney-General on behalf of the Commissioners of the Queen 
Victoria Niagara Falls Park. The Commissioners were in 1887. 
by 50 Viet. eh. 13 (Ont.), created a corporation, and the lands 
of the park, including lands covered with water, were vested 
in them.

On 14th April, 1802, the defendant company was incorpor
ated by 55 Viet. ch. 8 with power to construct, maintain and 
operate works for the production, sale and distribution of 
electricity and pneumatic power for the purposes of light, beat, 
and power ; and to construct, maintain, and operate intakes, 
tunnels, conduits and other works in, through and under th« 
lands and watercourses constituting the park, but only in tin- 
manner and to the extent required for the purposes of the com 
panv ; and the company was thereby authorized to ae 
quire an agreement entered into on 7th April, 1892, 
with the Commissioners by Messrs. Shaw, Stetson, and 
Rankine, three of its incorporators on behalf of Un
intended company. The Act confirmed and declared 
valid the agreement. That agreement recites that the com 
pany had applied to the Commissioners for the right to tn!:< 
water from the Niagara river at certain points in the park ( that 
is the park proper), in order that the company may thereby 
generate and develop electricity and pneumatic power for trans
mission beyond the park, and that the company decided to seem*' 
the right to construct their works in the park. And then by tli 
agreement, the Commissioners granted to the company for 20 
years from 1st May. 1892. but four times renewable at the com 
pany s request, a license irrevocable, save as therein stated, to 
take water from the Niagara river at a stated locality, and lend 
such water by a certain channel, natural and extended, to supply 
works to be constructed by the company in buildings and power 
houses on the mainland within the park at a specified location, 
and the company was given the further right to excavate tun 
nels to discharge the water below the Horse-Shoe Fall, and also 
to convey the electricity and power in conduits beneath the sur 
face of the park ; and at all times to erect and maintain a sub 
merged dam for the purpose of diverting water from the river 
to the said channel. And for the purposes of construction tla- 
company was authorized to construct cofferdams across lioth 
upper and lower ends of the said natural channel and erect 
temporary incline. The agreement provided that the compan: 
might during the first 20 years terminate the “lease” upon three 
months’ notice in writing.

Thus we have the Commissioners, as a corporate landed and 
riparian proprietor, granting the right to occupation of land 
lielonging to their corporation, and these various easements.



2 D.L.R. | Atty.-Gen. for Ontario v. C. X. Power Co.

rights and privileges upon, in and through and over their ad
joining land. I think this fairly establishes the propriety of 
the use of the word “rents” in respect of the payments to he 
made by the company therefor, although such propriety was 
challenged for the defendants.

The company’s right to take water was expressed to be sub
ject to their rights under their existing agreements by the Com
missioners, one with the town of Niagara Falls, another with a 
railway company and the third with Mr. Macklem; but the ag
reement provided that the Commissioners should not grant or 
confer upon any other company or person any right to take or 
use the waters of the Niagara river within the limits of the park, 
so long as the agreement should be in force, and should not 
themselves engage in making use of the water for like purposes. 
It also provided that the company would begin the works by 1st 
May, 1897, and would by 1st November, 1898, have completed 
water connections for the development of 23,000 horse power. 
Both parties agreed to aid in procuring the incorporation of the 
company with such capital as should be deemed sufficient to 
carry out the agreement and construct and operate the works. 
The share capital authorized by the legislature was $3,000,- 
000, with a bond issue of $3,000,000.

Here, then, was a very large undertaking for a practically 
new purpose on the scale projected, obtaining a monopoly of 
the advantage of the unique situation of the park for the de
velopment of power. The question would at once arise, what 
should be paid for such advantages. It was an experiment in 
almost all ways, but especially so in the finding of purchasers 
within the distance of profitable transmission. There was no 
recognized standard for basing the considerations which should 
1m- paid for such powers on such a scale. Obviously, any sort 
of bargain might be made and upon any basis. But it was re
cognized that the company’s business would require time for 
growth—and what the parties did agree upon was that the 
company should pay in half-yearly instalments fixed, but gradu
ally increasing annual sums as rental to be computed from 1st 
November, 1892, and whether it was ready to sell power or not, 
being $23,000 each year for the first ten years, and then in
creasing $1,000 per annum during the next ten years, and then 
during any renewal terms $35,000 per annum. Thus the com
pany was to pay rent. These payments were for what was prac
tically a monopoly.

So matters remained for seven years. Then in April, 1899, 
by «12 Viet. ch. 11, sees. 35, 36, the Commissioners ami the com
pany were authorized to enter into an agreement for the sur
render and abandonment of the sole or exclusive right to use 
the waters of the Niagara river granted by the agreement of
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7th April, 1892, upon such terms and conditions as to abate
ment or rent an extension of time for completion and other pur
poses as might be considered necessary or in the public interest 
and the Commissioners were authorized to enter into agree
ments with others to take water for like purposes.

Under this authority the agreement of 15th July, 1899, now 
sued upon, was entered into between the Commissioners and the 
defendant company, and the whole question involved if not ;i 
simple one turns solely upon its construction. By it. amomr 
other provisions, not affecting the present question, the com 
pany’s time for completion was extended nearly five years, tin- 
Commissioners’ agreement not to grant or confer upon others 
any right to take water was annulled, hut they still agreed not 
to engage in using the waters for outside power purposes, and 
they also agreed that the rentals to be charged to others for tin- 
right to use the water would not be less than those charged tin 
defendant company, except for specified reasons such as in
creased expense ; and should not ^ive undue advantages to others 
And the company in turn agreed not to enter into amalgamations 
or combining agreements with others. And it was agreed that it 
from any cause the supply of water at the point of intake ther 
by defined should lie diminished, the company should have no 
claim against the Commissioners, but might deepen the point of 
intake sufficiently, and that the granting or licensing of rights 
should not give the company any right of action against other 
licensees or grantees of the Commissioners in respect of any 
diminution not substantially interfering with the supply noces 
sary for the company, nor so long as the necessary supply could 
be obtained by deepening at the intake.

Thus, whatever monopoly the company would have had 
under the original agreement was put an end to and other 
companies or persons might lie granted similar privileges, but 
the Commissioners were not to give the others undue advantages 
and were not themselves to compete, and the company as grantee' 
or licensees would have no claim against other grantees, licensees, 
for diminution of the water supply, if not substantial or if it 
could be remedied by deepening. Perhaps such deepen im? 
might not in fact affect other companies’ works.

Under these changed conditions, a modification of the n-n 
tals was necessary, and this time a different basis was adopted. 
Instead of fixed sums to be paid whether electricity was d* 
veloped or not—the payments were to have a closer relation to 
the growth or conditions of the company’s capacity, needs and 
business.

In dealing with the sale or supply of electricity, there nr 
several recognized plans of charging therefor, any one of which 
may be « The quantity required by the purchaser is55
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seldom constant—it is higher at some times than at others— 
but whenever the higher or highest quantity is needed, the pur
chaser expects that it will lie The vendor may well
gay to him, if you expect me to have a high power ready for you 
at any time 1 will charge you according to that which i have to 
prepare to give you, ami you must pay me at the rate of the 
highest point you need in your requirements—that is called the 
peak load system. In point of fact, where there are a large 
number of customers they do not all require the highest quan
tity at the same time. there are, no doubt, in actual
experience, certain parts of the day when the general demand 
calls for higher power than at others. But to a large extent the 
highest individual requirements do not all come together, and 
the vendor is thus enabled to supply tin* maximum to one while 
another is using the minimum. Thus the parties have oppor
tunity to make what may he called a fairer bargain, that is to 
pay according to the total amount of power actually used irre
spective of its variations from time to time. A third method 
may lie used in which the vendor guesses the probable require
ment* of his various customers and charges each a certain sum 
and lets him use whatever he requires.

The question here is which one of the first two was
adopted between the Commissioners and the defendant com
pany Now there is this difference between the position of the 
commissioners and that of the company. Both, it is true, are 
entitled to sell to different purchasers, but while the latter ex
pect to deal with a very large number of individual customers, 
whose highest needs come at different times, the Commissioners 
only deal with a very few’—three, four or five customers—and 
those are companies whose greatest needs as fixed by their many 
individual purchasers all come at the same times or seasons. 
Their maximum requirements would practically all come to
gether. One would, therefore, 1m* prepared to expect that the 
peak load method of charging would 1m> more readily adopted in 
dealing with what I may call the wholesale purchaser than in 
his dealings with the retail customer—and that it might be said 
to Im* less unfair in the one case than the other—Of course any 
bargain may be said to he fair if both parties are free to make 
it and understand it, and it might well In* that where 
the peak load system is adopted with the individual, 
the company may be able to reduce the rates charged, 
so that the profits are no greater. All 1 wish to 
say is that the peak load system would seem to Im* more 
nearly in accord with the requirements in the case of a sale 
to the company than in the case of a sale hy them. I am 
not overlooking the fact that the commissioners were not in 
fact selling power, but they were giving facilities from which
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the company could derive it, nml for which it would not be 
unreasonable that the company should pay on a basis similar 
to what would be adopted if power were actually supplied. The 
plaintiffs say the peak load plan was adopted here. Tin* defen
dants say not and that it was the total they were to pay for, 
however irregular their requirements might be.

Now, what have the parties put in writing? Both are hen- 
standing upon the letter of the agreement and neither is ask
ing any quarter in the shape of reformation. Let us bear in mind 
that this agreement is entered into as a part of and variation 
of the other. Clause 2 reads : “The said agreement of the 7th 
April, 1892, in respect of the amount of rentals and period for 
which the same is payable is hereby amended by providing that 
from and after the first day of May, 1899, the rent payable un 
der the said agreement in lieu of that specified in the said par.i 
graph 4 of said agreement and in addition thereto payment ;it 
the rate of the sum of $1 per annum, for each electrical hors- 
power generated and used or sold or disposed of over 10,00(1 
electrical horse-power up to 20,000 electrical horse-power and 
the further payment of the sum of 75 cents for each electrical 
horse-power generated and used or sold or disposed of over 
20,000 electrical horse-power up to 00,000 electrical horse-pmu r 
and the further payment of the sum of 50 cents for each elec
trical horse-power generated and used and sold or disposed of 
over 30,000 electrical horse-power.”

Just here it is well to note that this is an amendment of a 
clause as to yearly rentals—and these payments per horse
power are in addition to those yearly rentals. They are them 
selves yearly rentals, and the clauses specifically state that tin- 
extra payment is to be at the rate of $1 or 75 cents or 50 cents 
per annum for each horse-power generate ’ used or sold or 
disposed of. For the present nothing turns upon the use of 
these four participles—any one of them will do for the con
sideration of the present question. The electrical power is not 
generated unless it is used or sold or disposed of. They may, 
for the present, be deemed synonymous. Let us take the word 
generated. The company is to pay not at the rate of $1 for each 
horse-power generated for a year, but at the rate of $1 per an
num for each horse-power generated—and this per annum 
rate is in addition to $15,000 per annum which is to be paid 
whether they generate any or not. There is no more unreason
ableness in paying for what is used only for a short time in tin- 
year than for what is not used at all. Once 10,000 horse-power 
is generated that is a proof of the strength of the stream which 
the company is obtaining from the commissioners, and as this 
maximum increases it is a test of the advance of the company's 
business, and shews that they have customers who require th t

3
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quantity, and that the electrical engine which is being used by 
them is of that power. The instant 10.001 horse power lias been 
generated, if only continued for a moment, it has been generated 
and the additional rent of $1 per annum becomes payable. A 
horse-power does not mean the exercise of the power of the 
theoretical horse for a year—it may be used only for a second, 
but none the less it is a horse-power which has been used. If 
we stopped here the plaintiff should. 1 think, succeed. The 
words “at the rate of” do not help on either side as they or 
some equivalent were necessary in either view.

But the agreement goes on to illustrate what it means by 
way of example that—

on generation and uw and sale or di<qwMil of 30,000 electrical horse
power, the gross rental shall lie $32,.‘>00 payable half-yearly, and so on
in case of further development as above provided.
It seems to me that “on generation” or “on sole” can

not be interpreted to mean on generation for a year or on sale 
for a year—when generated it was a horse-power and it was 
sold. It may be that the company undertook with their customers 
to collect payment only once a month or once in two years, 
or only to collect payment for it by averaging it in with less 
quantities required by the customer, but none the less it was 
sold. Then “on generation,” etc., “tin* gross rental shall be 
$32,500 per annum.” Not at that rate, for each minute or half 
hour you are generating that quantity—but so soon as it is 
generated, the yearly rental becomes so much. Then the ex
ample proceeds “and so on in case of further dev< , That
word “development,” I think, also makes in favour of the plain
tiffs. as it involves not the idea of continuance but of readiness 
and it is noticeable that there is no reference to reduction of 
development.

The clause goes on, however, to provide that such additional 
rentals as shall be payable “for or from such generation and 
sale or other disposition” shall be payable half-yearly at the 
rate above specified on the first days of November and May 
. . . for all [lower sold in the several half-yearly periods from 
the day of sale. Here we have the word “from” twice, meaning, 
as I think that from thenceforward that rent shall be payable 
—There is no suggestion that it shall be payable from thence
forward so long only as that amount of power is used—Why 
should the yearly rental in respect of horse-power sold be pay
able from the day of sale unless the rental was to con
tinue although the use of the power might never lie used after 
that day ? It seems to be that the defendants have to interpret 
the word horse-power as meaning the continuance of exercise 
of that amount of power for one year, in order to arrive at the 
interpretation which they wish to put upon it—whereas it is
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manifestly not the exorcise of that amount of power which the 
draughtsman had in mind hut the capacity for such power as 
evidenced by the actual user of electrical power derived from it 

If the construction put forward by the defendants had been 
veskuu intended, one would have looked for more specific provision as 

fob Ontario to record and statements of the length of continuance of user 
>'■ of the horse-power asked. In either view, of course, such a 

SfUQARA* verified statement as the agreement calls for would be necessary. 
Powkk Co. hut a fuller one would be required if the defendants were only 

a Pay 0,1 the basis they contend for.
On the main question, therefore, 1 am of opinion that tin- 

appeal should be
There is another one raised as to whether the defendants 

should pay additional rental in respect of power which they us. 
for their own purposes, and do not sell or dispose of. They 
contend—or perhaps 1 should say suggest—that the word 
“used” means by others, anil that to increase the rent, tin- 
power must be “generated and used and sold or disposed of." 
One might point to the provision that the additional ratesapply 
to power “supplied or used either in Canada or the United 
States.” Hut even without this clause it is. I think, manifest 
that the words “and used and sold” throughout were not in 
tended to require that both sale and user must have taken place, 
but that the payment was to be called for in respect of
the power used “and” in respect of that sold. 1 would take it 
that the draughtsman was intending to save repetition of the 
word “generated,” and that the words should Ik- read as horse
power “generated and used and generated and sold or dis
posed of.” The use of the word “sold” alone, and the words 
“generation and sale or other disposition” in the clause already 
quoted might lend some colour to the defendants’ argument, 
but the omission here of the word “use” or “used,” cannot,
I think, control the obvious intention that all generated and 
made use of in any way should be counted.

In this question also I think the plaintiff should succeed
I would allow' the appeal with costs.

Judgment below varied, Meredith 
and Magee, JJ.A., dissenting.
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KLOCK v. THE MOLSONS BANK (No. 1 .
Quebec Court of Review, (lucriu. Martineau anti Brunrau, •/./.

January 27, 1012.
1. Pi.KiKiK 1 g I—rt)—Extix.i isiixiKXT—Misvsk of tiiino pledged.

The pledgor count claim the restitution of the thing given in 
pledge until the debt is wholly paid except in cases of misuse by the 
pledgee of the thing pledged.

2. .Jl'OGMFNT (8 II A—(10)—QVKSTIOX OF SET-OFF DKTKBMIXEI) OX TRIAI.—
Vl.EA OF PAYMENT—HER JITIICATA.

When, upon a demand for restitution of the thing given in pledge, 
the issue turns upon the payment of the debt and the debtor without 
succeeding in proving payment in full establishes that the debt has 
been reduced by payment or compensation (set-off), the Judge may 
adjudicate on the fact and embody the finding in the tlinyonitif of the 
judgment in which ease re» judicata will Is* established between the

The judgment inscribed for review is reported in vol. 39, 
Que. S.C. 435.

The opinion of the majority of the Court was delivered by 
Brvneau, J. :—Stripped of all its accessory conclusions, 

which are quite foreign to the question we are going to decide, 
the present, action asks that the plaintiff be declared proprietor 
of and put again in possession of the rights to timber licenses 
and to other property given in pledge to the defendant as an 
accessory guarantee for the payment of a debt of $-71,788.08 ; 
that the balance which the plaintiff owed to the defendant be 
declared paid, compensated and extinguished by a sum of 
$220,000 which the defendant owes him ; that in consequence of 
this payment the defendant has no further rights over the 
aforesaid objects given in pledge.

In other words the plaintiff claims the restitution of the 
thing given in pledge. 11 is action is based on article 1975, 
Civil Code, which says:—

The debtor cannot claim the restitution of the thing given in 
pledge until he has wholly paid the debt in principle, interest and 
costs; unless the thing is abused by the creditor.
This provision is taken from title 7 of book 13 of the Digest, 

L 9. paragraph 3: “Omnis pectinia exsoluta esse debet, nut 
co nomine satisfactum esse, ut nascatur pignoratif ia actio.” 
This may be translated “All money must have been paid to the 
creditor or he must have been satisfied in order that the pignor- 
atitian action can lie.”

Pothier in his “Treatise on Pledge” Nos. 43 to 45, comments 
on this law in the following terms which constitute according 
to the commentators a very good explanation of the first par
agraph of art. 2082 of the Code Napoleon, to which our art. 1975 
corresponds :—

II n'y a ouverture ft l'action pignoratitia directa pour In restitution 
de la chose donnée en nantissement, que lorsque le-créancier ft qui elle 
a /té donnée, a été entièrement payé de la dette, ou qu'il a 
été satisfait.
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The law says omnis:—
Pour peu qu'il reste quelque chose de dû de la créance pour la

quelle lu chose a été donnée en nantissement, il n'y a pas ouverture A 
l’action pignoratifia ilirecta; et le débiteur n'est pas encore recevable 
A demander la restitution, ni de ce qu'il a donnée, ni même de la 
moindre partie de ce qu’il a donnée en nantissement.

La raison est que le droit du gage ou nantissement est quelque 
chose d’indivisible.

ami the different consequences which Pothier deduced from 
this indivisibility, from the point of view of the heirs both of 
the debtor and of the creditor, have been reproduced in our 
law by art. 1976, Civil Code.

The rights of a pledgee comprise:—(1) The right of privi
lege (art. 196!) ( '.('.) ; (2) The rigid of retention (art. 1970 
C.C.) ; (3) The right to cause the thing pledged to be seized 
and sold (art. 1971 C.C.).

The present litigation only relates to the defendant’s right 
of retention. This right consists in the fact that it can retain 
the thing in its possession until the complete payment of the 
debt which is guaranteed by the pledge in principal, interest 
and costs (art. 1975 C.C.). It is the result so to speak, of 
possession ; it is natural that the creditor should have the right 
not to give up the thing given to him as a pledge as his con
sent in regard to the principal obligation was only given on 
this condition. Under the terms of art. 1975 C.C., the pledgee 
has the right of retention so long as he is not wholly paid. It 
goes without saying that if the debt were extinguished by com
pensation. as the plaintiff pretends in this case, the right of 
retention would also cease to exist; this, indeed, would simply 
be an application of the maxim that the accessory follows the 
principal, and the pledge cannot survive the debt whatever be 
the way in which the latter is extinguished. Hut the right 
of retention exists, and this is the essential point in deciding 
the present case, so long as the whole debt with its accessories 
is not extinguished, for the pledge is indivisible (art. 1976 
C.C.).

There can Ik? no doubt therefore, that the debtor can only 
insist on the restitution of the thing pledged when the debt 
which it guarantees is wholly extinguished by payment or by 
compensation which would have the same effect.

We are unanimously of the opinion with the Court of 
first instance, and for the reasons given in its judgment, that the 
plaintiff has not proved, as he is obliged to do under the text 
of the law cited aliove, the full payment of the debt for which 
he pledged the thing he claims by the conclusions of his action. 
Ilis right arises from a full and not from a partial payment 
That is why the Court of first instance, although it recognized 
rightly in one of the reasons of its judgment that the plain-
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tiff had paid the sum of $156,750.00, nevertheless dismissed QUE. 
his action with costs. Court of

The action was considered premature and it was dismissed Review,
for this reason, for the present and saving the plaintiff’s re- 1912
course (sauf recours) that is to say, when the plaintiff shall Klock
have completed the payment of the debt for which the defend- v.
ant is entitled to exercise its right of retention as pledgee of Colsons 
an immoveable (créancière antichresiste). Hank

As the rights given to the defendant in pledge were itn- 1 >•
moveable, the contract which resulted between the parties was Bruneeu. j. 
in effect a contract of antichresis: Watson v. Parkins, IS L.C.J.
261; articles 1599, 1600, 1601, R.8.Q. 1909: articles 1966, 1967 
C.C.; St. Aubin v. Ihsmartcau, 20 Que. K.B. 1198.

The plaintiff a.sks us to at least modify the dispositif of the 
judgment of the CourC of first instance mentioned above, by 
adding to it the reason by which that Court declared tin* defend
ant was legally obliged to deduct from the amount for which 
it held the pledge the sum of $156.700.00 which had been duty 
paid to it by the plaintiff. The Court of first instance was 
certainly not obliged, as the plaintiff pretends, to grant him 
acte of this payment of $156,750.00 by interposing a declaration 
to this effect in its judgment, because this partial payment, 
which it considers to be the only one proved, did not under the 
law give rise to the right which the plaintiff claims by the con
clusions of his action. In order to oblige the Court to state 
this fact in the dispositif of its judgment we would have to 
decide that the reason in question constitutes res judicata as 
regards this payment of $156.750.00. But the reason for a 
judgment does not constitute ns judicata. All the authors 
ami the jurisprudence are in this sense (Larombivre art. 1351, 
note 18; Aubry and Rail, vol. 8, par. 769, pp. 369 and 370;
Dalloz, vo. Chose jugée, n. 21: Qriolet, pp. 102 and following; 
Demolombe, vol. 7, n. 289 and following; Laurent, vol. 20, 
n. 29 and following; Garsonnet, vol. 3, par. 465, pp. 239 and 
240; line., vol. 8, n. 310; Lacoste, n. 213 and following; S.
1851 1 650; I» 1851 1 235 ; 8. 1867 I 128; D

8 I» 1879 1 211. s. 1882 1 12 and 105; - 1889 ! 151.
S. 1891-1-248; S. 1900-1-264).

A decision may have the authority of ns judicata although 
it may not be formally expressed in the reasons for judgment 
if the dispositif confirms it implicitly (Cassation, S. 1873-1-292).

It is evident that this decision cannot apply to the pre
sent case.

Indeed the principal object of the plaintiff's action is not 
to have it declared that he has paid $156,750.00 on account of 
his debt; this payment only constituted one of the grounds in 
support of his conclusions without his taking any particular
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or subsidiary conclusions on this point. The Court of first 
instance had doubtless the power to mention it in the disposih 
of its judgment in virtue of art. 113, Code of Procedure, hut 
it was under no duty or obligation to do so. The fact that tli- 
defendant has lost in the contestation relative to this payment o! 
$15(1.750.00 cannot constitute a special reason for authorizing 
the Court to compensate the costs according to art. 549, C.l\ 
The jurisprudence to which I shall refer in a moment in sup 
port of the decision of the majority of this Court upon th 
question of costs is equally applicable to that of the Court of 
first instance.

Although we consider the judgment well-founded should 
we, nevertheless, modify it by declaring in the disposih) tba
the defendant has been paid $15(5,750.00 and that it should 
deduct this amount from what the plaint ill' owes it, solely 
because one of the reasons for judgment establishes this fact 
or puts forward this legal pretension ? 1 consider that we an 
no more obliged by law to do this than the Court of first in 
stance, and this for the same reasons as those which justified 
that Court in not doing so. Like that Court we have the 
power to do so, but are not bound to do so. This power is 
derived not only from art. 113, C.P.. but also in my opinion 
from art. 1*208, C.P., which permits us to provide for all eas.-s 
in which the law affords the party no special remedy.

In order to induce us to exercise this power the plaintiif 
would assimilate his demand to one for the radiation of tin 
registration of a real right ; in support of his contention li
cites a decision of the (’our de Cassation of January 11, 1s 17 
(I). 1847-1-125), deciding that the debtor who makes a partial 
payment can ask that the inscription be reduced as to that 
sum, unless there is a special agreement to tin* contrary. This 
decision was rendered under the provisions of articles 2157 and 
2158 of the Code Napoleon.

The first paragraph of art. 2148 C.C. reproduces art. 21 >7 
C.N. Those who are entitled to ask for the radiation of the 
registration of the real right (art. 2149 C.C.) can also doubthss 
ask that the hypothecary debt which is registered he redm-d 
upon partial payment to the amount of the balance remaining 
due. Dut there is a great difference in my opinion between sm li 
an action and the present one. The former in effect is based 
on the fact that the hypothecary debt is registered while there 
is nothing of the sort in the present ease. These timber limits 
and timber licenses are not registered; nor was the agreement 
of September 19, 1901, creating the pledge ; at least there is no 
allegation or evidence to this effect. This does not mean of 
course, that the action would not lie for the reduction of tic 
amount of the debt established by a contract of antUltrisis
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which was «Inly registered. I consider on the contrary for the 
reasons given in the judgment cited almvc and approved to 
Laurent (vol. .'M, p. 171, No. 20*2). that the inscription could 
he reduced in accordance with the partial payment, hut this is 
not the case which we have to decide. The present action is lor 
restitution of a thing pledged; it has not for its object the nidi 
at ion, even partial, of the registration of a real right, although 
the contract from its nature confers real rights since it relates 
to rights of immoveables.

Does it follow, however, that we must necessarily refuse the 
plaintiff’s request ? lie has asked by the conclusion of his 
action that we should declare the debt for which lie has given 
the pledge to be wholly paid, compensated and extinguished. 
Instead of proving the entire payment which alone would 
entitle him to his full conclusions lie has only proved a partial 
payment of $15H,750.(HI. In declaring by the dispositif of our 
judgment Hint lie has only paid this amount we grant him 
part of what lie has demanded, since the if 1Ô1I.7Ô0.00 was com 
prised in the total amount which lie claims to have paid. We 
grant him less than lie asks. It is not a decision ultra pi Ida.

Thus, a definitive demand can be reduced to a provisional 
one (Carre and Chauveau, vol. 4. p. 330, q. 1740); a petition 
in revocation of judgment (rcqiich civile) will not lie if the 
court or tribunal has granted less than was asked (Uarsoiuiet, 
vol. 0, par. 2358, p. 401, note 2). The Court may restrict the 
conclusions and only grant a part of them (art. 113 C.l\). 
We have, therefore, the power to grant the plaint ill* tnh of 
his partial payment of $1 .*>0.750.00 and to modify ill conse
il lienee the dispositif of the judgment of the Court of first in

It seems to me that both parties are equally interested in hav
ing their true position as creditor and debtor declared in the pri
sent ease. This declaration Hows from their pleadings and 
their respective pretensions; if it is true, and with the Court 
of first instance we consider it to In* so. it cannot injure the 
defendant Is'cause it only establishes the certain payment which 
it has received from its debtor, while the latter may In* greatly 
lN*netitei| thereby in his credit and in his business by the im
provement of his tinnneinl position. We put an end also to the 
dispute in regard to this sum of $158,750.00 which the defend
ant has specially contested hut in regard to which it has failed.

I am therefore, of opinion to modify the dispositif of. the 
judgment hy adding that the plaintiff has nevertheless paid 
the defendant the aforesaid sum of $1511,750.(10.

There remains the question of costs.
The action is none the less dismissed ; the plaintiff loses.
it»—2 IU..K.
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Does tin* fact that lu» has succeeded in having the judgment 
modified after eontestation oblige us to make the defendant 
pay the costs?

The following are some of the decisions applicable to this 
question.

The who loses upon some of the points at is.su.
may nevertheless be condemned to pay all tin? costs (Cassation. 
January Î), 1882, D. 1882-1-117). Now tin* plaintiff has lost 
on all points except one. There is therefore no reason why 
the principle of this judgment should not be applied to him 
Furthermore, it is the constant jurisprudence in France that 
the party who succeeds on one head may be condemned to pay 
all the costs when he loses on the other heads; this is simply the 
exercise of the discretionary power which Judges have in 
appreciating the respective burdens of the parties (Cass, loth 
April. 1820; 11th January. 1841. Dali. No. 48; C>tli July. Im.1. 
J. Av. vol. 00, p. 102; 21st December, 1875, ib. vol. 101, 
p 298

Article 121 of the French Code of Procedure it is true 
allows the Judges to compensate the coats in whole or in part 
if the parties lose respectively upon different points. The 
jurisprudence considers that in virtue of this text the Courts 
are invested with an absolute power of appreciation for the 
purpose of dividing the costs between the parties who lose 
respectively in a case, and are not obliged to give reasons for 
iliis decision (Cass. 15th Dee., 1873, S. 1874 1 199; S 
March, 1875 s 1875 1 155 ; 8. 1876 1 125; 8 1>7.. 1-109 
1878-1-468; 8. 1881-1-77; S. 1882-1-117; S. 1885-1-212).

Article 549 C.P. in my opinion authorizes a similar solution 
since the fact of losing respectively on different pretensions of 
law or fact is a special cause for which the Court can mitigate 
or the costs or order otherwise. Our Courts have
more than once sanctioned the principle and it is to be desired 
that they would put it in practice whenever occasion arises, for 
it is a rule of absolute justice as Garsonnet says (vol. 2. par. 
1104-2, p. 497) : lit langer v. Paxton, 14 R.L. 528; Lav fry \ Tin 
Corporation of Haitiffs of tin District of Montreal, 16 R.L. 
X.S. 127; Trebat v. Li gris, 9 L.N. 10; ('autant v. Dinars, 6 R. 
«le J. 481 ; Fontaine v. Mongmu, 2 O.R., 12 8.0. 20.

We should not, however, compensate the costs: Firstly, be
cause the plaintiff has lost as regards the object of his principal 
demand; secondly, because the modification which we are mak
ing in the dispositif was only specially asked for before this 
Court; thirdly, because we are not obliged in law to make such 
a modification in deciding on the merits of the action them- 
selves; fourthly, because the failure to pronounce upon the 
payment of the sum of $156,750.00 in the dispositif of tin mdg- 
ment is not a ground for its reversal.

3742
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The dispositif of the judgment of the Court of first instance QUE. 
will therefore, he modified by the unanimous opinion of this c0Tiirt”of
Court, hut without eosts according to the majority of the Review.
Court for the reasons given above. 1912

Guerin, J. (dissenting on the question of costs only), held Klock

that when the finding of partial payment and set-off (com- Tee 
pensation) is embodied in the dispositif by an appellate Court, Molsons 
and the judgment of the Court below is modified to that ,JAXK 
extent, but confirmed as to the dismissal of the action, such a 1 Xo 11 ' 

modification is not a sufficient ground for ordering the respond- anmnn. j. 
ent to pay the costs.

Orih r accordingly.

CONSUMERS CORDAGE CO., Limited v. MOLSON.

Qucbi'i' k i nil's ttenrh (.1 />/»<•<// Siile). .[rrhainbraiitt, I.nreijine, 1'arrotl,
anil (Servais, JJ„ Merrier, J., ail hoe. Maieh I A. 1912.

1 ( OltrottATlONS ANU COMI'AXIKS (JIVH—52)—AtTI R ATION FOR SHARKS
ro a iioLoim. sun x 11

An application for nhnreii aiul payment of a call thereon to a 
-yndicalv in not an application to tlu* company whose nliareit this 
syndicate may hold and there i< no contractual relation between tin- 
applicants and tlm company until, at any event, an allotment thereof 
is made.

2. Kviiikxck (S IVI—4341—Dihviiarcik of mobto.vik—Prksvmctiox from
ACQVIKSCKXCK—DOCUMENTARY EVIDENCE.

Proof of aequicaetmee in the discharge of a mortgage signed by 
executors will not ho inferred : there must In* positive documentary 
evidence to that clleet or at least a commencement of proof in writing 
••r the admission of the interested party.

3. Kstoi'Vkl (g III G—85)—Notick of mis-statkmkxt in I'bohpkctvs—
DkLAY in l’ROTEHTINO—ACQUIESCENCE OR RATIFICATION.

The fact of a person seeing a prospectus wherein a company makes 
certain statements, which, if true, would alTect such person's rights, 
and of not proceeding immediately to protest against such statement* 
is no proof of acquiescence in such statements and of ratification of 
I lie acts or deeds therein described.

This whs an appeal from a judgment of the Superior Court, 
rendered by the late Mr. Justice Curran on the 22ml February, 
190!), which maintained in part, to the extent of $12,500. the 
action of the respondent Frederick XV. M oison to set aside a 
discharge of a hypothec in his favour.

An appeal by the Consumers’ Co •da,,e Company and a cross- 
appeal by M oison were argued at the same time. By the former 
appeal, the company asked that the action be entirely dismissed, 
and hv the appeal of the latter, it was asked that the action lie 
maintained for the whole amount, to wit: $22,500.

The action was to set aside a deed of discharge for .$125,000 
executed in favour of the company on the 3rd January, 1903, 
by Alexander XV. Morris and B. Morris, purporting to act in 
their quality of executors of the late John A. Converse.

QUE.
K. It.

Mil rch 15.
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statement

Dame Helen Augusta Converse, the mother of respondi n’ 
F. W. Molson, luid » life interest in tliis mortgage to the extent 
of *50,000, the balance being payable upon her death to tin 
respondent Molson and bis brother, II. M. Molson, in equal 
share. By an agreement between the parties in interest, tin- 
mortgage bad been reduced from $50,000 to $45,000 and in eon 
sequence the share in this mortgage claimed by F. W. Molson 
was $22,500.

The rights of Dame Helen Augusta Converse had alnad,\ 
been determined by a judgment of the Court of King's Bem li 
rendered on the 14th February, 1891), confirmed by a judgim-nt 
of the Supreme Court, which however limited the matters u 
issue to her individual claim: Connunu rs* Cordayt Co. v. Cm, 
vu'Ht, (jue. 8 K.lt. 511; Connu nurs* Con/aiff Co. v. Court, . 
30 Can. 8.C.R. <>18.

It was argued that F. W. Molson and his brother, Il M 
Molson, had a full and complete knowledge of the action of the 
executors—who were also directors of the company in execut 
ing the discharge and had approved and ratified the same, ami 
whatever might be the rights of their mother in the matter, 
they were liound by their acts and by this ratification. The trial 
Judge in part maintained this pretension hv declaring that tin- 
discharge of the mortgage had been ratified to the extent of 
$20,000 and that consequently F. XV. Molson was only entitled 
to one-half interest in the balance, or $12.500.

It was from this judgment that the present appeal vas 
instituted, and the facts of the case sufficiently appear from the 
judgment of Mr. Justice Lavergne appearing below.

T. ('hast Cany rain, K.C., for the Consumers’ Company, sub
mitted that even if the acts of the executors and the company 
appellant were tainted with fraud, the respondent Molson could 
not rely upon this fraud; that the irregular and fraudulent 
entries in the hooks of the company hail no hearing upon and in 
no way influenced the consent given by Molson to the canc-ll.i 
tion of the hypothec; that by agreeing that the Converse estate 
should subscribe for 500 shares of stock, 2(H) of which were to be 
applied for by himself and his brother, the respondent consented 
that the hypothec securing his claim should be replaced by 
such stock; that the respondent Molson had a full knowledu "f 
the prospectus, which was issued, and applied for the shares 
according to the terms of this prospectus, and fully acquiesced 
in the declaration made to the public that the company had no 
mortgage indebtedness; that Molson having acted upon this 
prospectus and having caused others to act thereon, was estopped 
from now saying that the declarations contained therein were 
untrue; and finally, that all the circumstances of the case shewed 
that F. XV. Molson was perfectly aware of all the acts and 

deeds of the executors and of the estate and was hound then >
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Messrs..I. \Y.AlwaUrfK£j.,am\J. W.Cook, K.C., for the re
spondent and cross-appellant P. W. Moison, submitted that the 
pretended discharge of the mortgage was wholly illegal and was 
not acquiesced in by him in any way ; the executors had no author
ity whatever to discharge the mortgage, this question being settled 
hv the decision of this Court ill the ease of Consumi rs* ('ardaifi t o . I,rn. 
Co. v. Coniursc, Que. H K.It. 511. As regards acquiescence in 1
such discharge this could only lie proved under the terms of article '  
1233 by a commencement de prtuve in writing or the admission Argument 
of the adverse party. Constant objections to the evidence were 
made throughout on this ground. The only writing on which 
the company could rely as coming from F. W. Molson was the 
application for 2(H) shares of stock, which was not signed by 
himself but by his brother 1! M. Molson, and the receipt which 
he gave to A. W. and C. It. Morris for $1,000. These writings 
were insufficient to constitute a comme net mi nt dr preuve. Neither 
the application nor the receipt were addressed to or had any 
connection with the company, which was not a party to the 
transaction. See Laliberte v. Boy, 11 Que. H.C. IS. Even were 
there a valid commencement of proof, the evidence was not 
sufficient to justify tin* conclusions that there was any acquies
cence in the pretended discharge. Such an acquiescence or 
confirmation is not easily presumed and must lie clearly proved, 
as was held in Bouchant v. Blais, 4 L.C.U. 371. The doctrine is 
laid down absolutely by the greatest authors : 9 Pothier, Traité 
des Droits, Biignet edition, sections 196, 197. pp. 477 and 478, 
and 1 Taylor on Evidence, 10th edition, sections 809, 813, and 
816.

Apart from the question of the legality of the proof as to 
acquiescence, it was submitted that the charges of fraud made 
by the respondent were amply substantiated and that he was 
entitled to ask that the mortgage he declared effective for the 
full amount of the share liclonging to him, namely, $22,5(M).

March 15, 1912. Laverune, J. :—Both parties in this case 
appeal from the judgment rendered by the Superior Court.
Curran, J., on the 22nd February, 1909.

The testamentary executors of the late John A. Converse,
Alexander W. Morris and Charles B. Morris, executed in favour 
Charles B. Morris, certain immoveable property for the sum of 
$135.IHM), with interest, and granted a main-lever of the hypo
thecs given to guarantee this claim.

On the 3rd January, 1903, Frederick W. Molson instituted 
an action against the company wherein he prayed that this dis
charge and main-levée lie declared illegal and null and that cer
tain immoveable property belonging to the company should, not
withstanding the said discharge, be declared hypothecated in 
his favour and in favour of his brother, Henry Markland Mol- 

to the extent of the sum of $45,000.
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The facts of the case arc as follows :—
By deed of sale of the 20th March, 1886, the late John A 

Converse sold to his grandsons, Alexander W. Morris and 
Charles 13. Morris, certain immoveable property for the sum ol 
$150,000, stipulating that at his death this price should L 
paid to his three children, that is to say, $50,000 to each one of 
them. To secure the payment thereof, as stipulated, the said 
immoveables were hypothecated for the sum of $150,000.

By his will of the 8th April, of the same year, the said John 
A. Converse confirmed the disposition of the said deed of sal*- 
except as to his daughter, Dame Helena Augusta Converse, to 
whom he bequeathed the interest only of the sum of $50.1 iiin. 
the capital to be paid to the sons of the said Dame Converse, 
namely, Frederick W. Molson and Henry M. Molson.

Later, as a result of an agreement which is admitted, this 
sum of $50,000 was reduced to that of $45.000.

John A. Converse died on the 4th of May, 1886, without n 
voking or modifying the said will.

On the 6th January, 1893, the said Alexander W. Morris 
and Charles B. Morris, who had accepted the charge of testa 
mentary executors, and had taken possession of the estate of 
the said John A. Converse, consented to the deed of diseharg* 
and main-Uiui already mentioned in favour of the company 
for the said sum of $135,000 balance of price of the said im
moveable property and this without having received tin* prie*- 
of the sale.

The appellant and respondent, Frederick W. Molson. asserts 
that the said discharge is illegal and null and was granted with 
out right by the said executors without the receipt by them <»i 
any money and as a result of a conspiracy with the Consumers* 
Cordage Company to defraud the true creditors of this amount

The appellant company pleaded, in substance, that Al*\ 
andcr W. Morris and Charles B. Morris having accepted the 
executorship of the will of the late John A. Converse took pos 
session and control of the estate and continued the con lag* 
business of their grandfather under the name of “A. W. Morris 
and Bro.M; that this firm failed ; that later A. W. Morris, Inn
ing obtained a discharge from his creditors, acquired the pm 
perty which was re-sold to the Dominion Cordage Company for 
the price of $401,415.06, of which $215.000 were paid in cash 
and the balance of $186,413.06 were stipulated to be 
to different persons mentioned, among others, $45,000 to Dame 
Helena Augusta Converse, the mother of the appellant, am! 
respondent Frederick W. Molson ; that on the 6th January, 
1892, the Dominion Cordage Company sold the property to the 
Consumers’ Cordage Company, appellant, for the sum of $ls' .- 
413.06, of which $45,000 was payable to the said Dame Helens
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Augusta Converse ; that in the month of November, 1892, the 
appellant company decided to pay the hypothec upon the said 
property and paid the sum of $146,413.06, balance then due, 
to Alexander W. Morris and Charles B. Morris, the executors 
of the Converse estate, who agreed that the said sum should 
stand to the credit upon the books of the Consumers' Cordage 
Company, and on the 6th January, the said A. W. Morris and 
('. B. Morris granted the discharge and main-hvi'c already men
tioned.

The plea of the company continues in effect as follows : 
The tnain-li vet in question and the receipt of the executors for 
the said sum of money which remained on deposit in the hands 
of the said company were known, approved of and ratified by 
P. W. and II. M. Molson, who had been consulted upon the 
matter ; in the month of January, 1803, the owners of all the 
capital stock of the company decided to offer the sum of one 
million dollars of the said capital stock in order to carry out 
an arrangement entered into on the 31st December, 1802, and, 
as a consequence on the 14th January, 1803, one million dollars 
of the said capital stock, consisting of 10,000 paid-up shares, 
were offered to the public for subscription. This offer was 
advertised in the newspapers and in a prospectus circular. 
This prospectus declared that the property of the company was 
free of all charges and hypothecs.

To carry out this sale Alexander M. Crombie, at that time 
manager of the Canadian Bank of Commerce, was appointed a 
trustee of the said 10,000 shares, applications for the shares 
to be addressed to the said Crombie. Mr. II. M. Molson, know
ing all these facts, made application by which he subscribed 
for 200 shares in the capital stock offered to the public, upon 
which $5.00 per share was payable in cash, $15.00 at the time 
of the allotment or distribution of the said shares and the bal
ance HD $20.00 per share at one, two, three and four 
months from the date of the allotment.

The cheque for one thousand dollars which accompanied the 
application made to Mr. Crombie was received by Messrs. M oi
son from the Messrs. Morris, tile executors, who had taken this 
money from the amount carried to the credit of the Converse 
estate upon the books of the company. Then it was also known 
to the Messrs. Molson that A. W. and C. B. Morris had applied 
for 300 more shares, and had made the different payments upon 
these shares with the money of the said Converse estate.

That all the said shares had been allotted in favour of the 
Converse estate to the knowledge of the Messrs. Molson and 
that they had been paid for by the company upon the order of 
the executors and for the benefit of the sait! estate.

That 2,932 shares of the said capital stock were transferred
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to tile Messrs. Moison and put into the hands of IT. M. Moison 
as trustee about the 26th February, 1894, and that the said II 
M. M oison ns sueli trustee, with the consent of his brother and 
of the said A. XV. and ('. It. Morris, subsequently transferred 
to the Merchants Bank of Halifax the said shares as securih 
for a loan made by the said bank to pay certain debts of the 
Converse estate. That these shares had subsequently been held 
by the said hank and used to pay the said debt of the Con 
verse estate.

The plea alleges a knowledge and a complete acquiescence on 
the part of the said F. XV. M oison in all the acts of the exe
cutors.

The judgment of the Superior Court, from which the ap
peal is taken, declares that the Messrs. M oison were acquainted 
with the prospectus ; that they had subscribed for 200 shares 
of the capital stork of the company ; that they had received 
from the executors of the Converse estate one thousand dollars 
as a payment on account of the said shares; that they relied 
upon the executors to see that the other payments were made, 
and that F. XV. M oison had no longer any interest in the said 
hypothec for the amount of $20,000; that whatever might I» 
the acts of his brother, II. M. Molson, as to the balance of the 
said hypothec, namely, $20,000, the said F. XV. Molson was not 
responsible for these acts, and the judgment declared the dis 
charge and main-hvn null and void as to the d F. XX’. Mol
son for the sum of $12,500, and that the hypothec was, there
fore, good and valid in favour of the said F. XX’. Molson for 
such amount.

Frederick XXT. Molson asserts that he never consented to the 
discharge of hypothec, which was given in favour of his mother 
and subsidiarily in his own and in favour of his brother, II. 
M. Molson, for the sum of $45,000.

He admits that at a meeting held at the residence of Mr. 
Fulton, treasurer of the company, on the .‘list December, 1892, 
lie was informed that it was proposed to sell shares of the said 
company to the par value of one million dollars and he was 
then urged, as was also his brother, to subscribe for a certain 
number of these shares; Fulton gave him to understand that 
he would be able to obtain these shares for two-thirds of their 
apparent value at par; the prosperous condition of the com 
pany was explained; also that shares could easily be disposed 
of at par and that there would he a large profit for himself. 
Nevertheless, nothing was done at that time.

A prospectus bad been prepared shewing that the properties 
of the company were free and clear from all charges.

Frederick XV. Molson says that lie saw this prospectus, but 
that he did not examine it carefully. He never thought for a
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moment that the hypothec of his mother, of himself, and of his QUE. 
brother, could be discharged without his formal consent. j7“^

This prospectus was not of his making, he was then in no 1912 
way interested in the company. lie believed that this pompous — 
prospectus was an advertisement to attract subscriliers to the 
stock, as is so frequently the practice. Co., Ltd.

On-the 17th of January, 18!M, II. M. M * signed for him- Morsox.
self, and for the said Frederick W. Molsou an application for ----
200 shares out of the said ten thousand shares, of which the Lmrfne,J* 

claimed to be proprietor.
In making this application according to the terms of the 

subscription, the sum of $1,000 was payable. The 
company acting, through A. W. Morris, handed over to the said 
Messrs. Molson a cheque for $1,000, for which the Messrs. Mol- 
son gave a receipt. To whom then was this cheque payable ?
Without doubt to the owners of the shares, members of the said 
syndicate.

I am disposed, in any event, seeing the receipt of the said 
Messrs. Molson. to hold that the company had made a valid 
payment of the sum of one thousand dollars to the said Messrs.
Molson.

Frederick W. Molson was later informed that the president 
of the company, Mr. Stairs, not consent to sell the shares
of the company at 66 per cent, of their par value. Mr. Molson 
then considered that bis subscription was of no effect, and did 
not. therefore, trouble himself further about it. There was 
never any allotment of shares in his favour, there never was 
a call for any subscription payment, no demand of payment 
has ever liven made upon him. and no certificate for the stock 
has ever been offered to him.

What has become of these 200 shares ? The proof on the 
subject is not very clear. Nevertheless, this is what we have 
l>een able to ascertain with regard to it:—

A. W. Morris himself had subscribed for .‘100 of these shares.
Later on, he appears as the holder of 400 to 500 shares “in 
trust.”

The pretention of the company is that the money due to the 
Converse estate was used to pay for these shares of which not a 
single one has been charged to or allotted in favour of Frederick 
W. Molson.

The company contends that the fact of having
consented to the for 200 shares of the company (a
faqt .which, strictly speaking, should only bind the party 
signing the subscription, II. M. Molson, but which was ratified by 
Frederick \V. Molson in signing jointly with his brother a re
ceipt for one thousand dollars in favour of the company in 
order to pay 5 per cent, upon the subscription) was an acquies-
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QUE. cence in the discharge of the hypothec and in everything that 
K n Mr. Morris had been able to do in the name of the Converse 
1912 estate.
----  What is certain and admitted is that Mr. A. W. Morris, with
““ the aid of his brother, acting in their quality of executors had 

Co.. Ltd. acquired a large number of shares in the appellant company, 
v- and used the money of the Converse estate to pay therefor, at 

Mutmiv |(..is, \ w Morris says so. They traded with and used the 
Larergne.j. different ways until they were lost. H. M. Molson was for 

sometime the holder as trustee of a great number of these shares, 
at the request of the Messrs. Morris.

Up to what point has IT. M. Molson compromised his rights 
in the Converse estate ? I do not think that we have to decide 
this, because II. M. Molson is not a party to this case. Hut l\ 
W. Molson has never had any knowledge of anything but tin- 
receipt for $1,000, which he gave for the cheque of the com 
pany for that amount.

As I have already said, no demand has been made upon him 
for the payment of the shares, no certificate for the shares has 
ever been offered him, no allotment of the shares has ever been 
made in his favour.

Moreover, he has never heard the affair spoken of. He only 
learned that the president of the company, Mr. Stairs, would 
not consent to have these shares sold at fifi per cent, of their 
par value. He believed in good faith, that his subscription with 
his brother was treated as of no effect, and as never having been 
made. The proof, as I have already said, shews that A. W. 
Morris had taken all these shares in his own name as trust., 
He claims that he was a trustee for the Converse estate.

The company does not pretend that Morris had the right •<!' 
swallowing in this way all the Converse estate and particularl> 
the shares of F. W. Molson. As a matter of fact, the powers of 
the executors did not confer upon them any such right. T'i 
rights of Lady Morris to $50,000 in usufruct, the capital be:In
for her children, constituted a particular legacy, the distribution 
or disposition of which the executors had no right to change

In deciding this point in favour of Lady Morris, mother of 
F. W. Morris, the Courts have set this question at rest.

Hut, says the company, if A. W. Morris had not this right, 
F. W. Molson has ratified the acts of A. W. Morris, and has .. 
quiesced in his actions to the extent of his interest in the ( on- 
verse estate ; this ratification or acquiescence is valid and ili> 
charges the company.

F. W. Molson never gave any authority to A. W. Morris to 
deal with his property. He has never ratified either the acts of 
Morris or even the acts of II. M. Molson, of which he did not 
even know. All that he agreed to was the payment by the com-
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pany of the sum of .$1,000, a payment that he never accepted 
himself and of which he did not even know the destination, but 
for which he must be held responsible jointly with his brother, 
II. M. Moison, since he signed the receipt with his brother. Be
yond this, there is nothing that can bind him. There is nothing 
which can be held as equivalent to a discharge.

A great part of the oral evidence made in this case was ab
solutely illegal and ought not to have been admitted.

The company says that it has a commencement of proof in 
writing in the receipt signed by F. \V. Molson. For my part,
I consider this receipt as proof of bis consent to the payment 
of the sum of $1,000. This receipt can prove only a payment of 
$1,000. It is not a commencement of proof in writing for the 
balance owing to him by the estate of his grandfather.

He is entitled to one-half of the sum of $45,000. Out of this 
sum he has agreed that $1,000 should be used to make a payment 
upon the shares subscribed by his brother, but nothing more. 
Apart from the receipt in question the proof of the consent to 
the discharge and main-lnu'c in question could be looked for 
only in his own evidence given by him in the witness box. I can
not find it in this evidence.

The subscription by II. M. Molson was not addressed to the 
company, but to Mr. Crombie as representing a syndicate who 
were the owners of the shares offered for sale to the public. 
Supposing that the subscription of the M oisons was valid (which 
1 cannot admit for a moment since no allotment was made in 
their favour and since they had no authority to bind the Con
verse estate), at the worst, their creditor for these shares would 
l>e the syndicate who were the owners thereof, and not the com
pany. They have never been recognized as holders and owners 
of shares in the capital stock of the company. If anyone could 
make any claim upon them it would be the syndicate. The com
pany has no direct action against them. They are not share
holders in the company.

In order to prove a consent to a payment of $22.000 and to a 
discharge for this amount, there must be other elements of 
proof than have been adduced in this case.

QUE.
K. B. 
1912

I ON.SUM EES 
( OBDAOE

Molson.

The convincing authorities cited by F. W. Molson in his 
factum an* absolutely ad rem and are more than sufficient to 
sustain his contentions.

1 refer especially to the jurisprudence cited and to the 
authority of Pothier.

For these reasons I come to the conclusion that the payment 
of $1,000 alone can be considered as valid in so far as F. \V. Mol
son is concerned. There remains a sum of $44,000, in which 
F. W. Molson is interested to the extent of one-half, to wit, 
$22,000. To the extent of this $22.000 the hypothec of F. \V.
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QUE. M oison ought to be limintained in his favour and the discharge

K. B.
1912

and main-levée annulled for so much. 1 make no pronouncement 
upon the rights of II. M. Molsou.

CONSUMERS 
i ORDAGt

I am, therefore, of opinion that the appeal of the company 
ought to he dismissed and that the appeal of F. W. Molsou 
ought to he maintained in the proportions mentioned, the whole

Moi sunk.
with costs against the company.

UmRiw. J. Appeal of Ihc company dismissed ; appeal of F. H\ Molsou 
allowed with costs.

MAN. HICKS v. LAIDLAW.

C.A.
1912

Manitoba Court of Howell, IUr hards, Perdue and
Cameron, JJ.A. March 4, 1912.

Mar. 4. 1. < ON TRACTS ($110—140)—TIME OK THE ESSENCE—EFFECT OF EXT!

Where it is it condition of a contract for the sale of land that time 
is to l»e considered as of the essence of the agreement, a mere exten 
sion of time is a waiver of such condition only to the extent of >ul> 
stituting the extended time for the t time and the condition
remains effective so as to make time of the essence of the agreement 
as to the substituted date.

[Ha relay v. Messenger, 43 LJ.Vh. 449, followed.]
2. Specific performance ($ 1 A—14)—Failure as to time-—Kqvitaiu i.

A Court of equity may either relieve against or enforce apecilit- 
|>er forma nee, notwithstanding failure to keep the dates assigned by 
the contract either for completion or for the steps towards completion, 
if it can do justice between the parties and if there is nothing in tin- 
express stipulations between the parties or in the nature of the pro 
per tv or surrounding circumstances which would make it inequitable 
to interfere with and to modify the legal right. (Per Perdue, ,f.A.

| Tilly v. Thomas, L.R, 3 Vh. til, specially referred to.]

An appeal by the defendant and a cross-appeal by the plain
tiff from the judgment of Robson, .1., 11) W.L.R. 525.

The appeal was issed and on plaintiff’s cross-appeal the
judgment pronounced at trial was varied by adding a clause 
thereto.

A. IV. Morley, for plaintiff*.
A. Ilayyart, K.C., for defendant.
Richards, J.A.:—The facts are fully set out in the judgment 

of the learned trial Judge. It seems to me that the contention, 
that the giving of the notice of 9th January, 1906, by the plain
tiff to the defendant, did wholly away with the provision in tin- 
contract that time should lie of the essence of the contract, is 
untenable. In Farkin v. Thorold, 16 Beav. 71, the Master of tin* 
Rolls did express such an opinion, but that view has been since 
held erroneous by Lord St. Leonards and by Jessel, M.R. The 
latter in Barclay v. Messenger, 43 L.J. Ch. 449, 30 L.T.X.S. : »4.

9

3
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held that siirli an extension of time only substitutes the extended 
time for that originally fixed, without in any way doing away 
with the provision that time is to be of the essence of the contract. 
Whether the attempt to make the tirât postponed payment, four 
months or so after the time as extended by the notice of !fth 
January expired, was too late to enable the defendant to then 
insist on specific performance of the contract by the plaintiff 
need not now be considered. The return of the money by the 
plaintiff to the defendant, with a statement that she considered 
the contract cancelled and would not carry it out. was notice to 
him that she considered it at an end. Nevertheless lie then 
waited several years before making any claim, except by filing 
a caveat, and in fact made none until brought into Court by 
the plaintiffs bringing this action. Even the mere making or 
persisting in a claim would not in itself have made his position 
better.

1 take the law to lie as stated in Parkin v. Thor old, Iti Beav. 
71. in that respect, where Ijord Rom illy says, at p. 73:

If one of two parties to a contract for the sale of Imul give» to 
the other notice that he will not perforin the contract, ninl the person 
receiving the notice «lot's not, within a reasonable time after the re
ceipt of such not ice, take steps to enforce the contract, e«piit> will 
consider him to have a«'«|tiiesced in the abandonment of th«- contract 
and will leave tin* parties to it to their reine»lies at law.

The use of the word “abandonment” used by the noble and 
learned Ijord in the above quotation, is perhaps too wide an ex
pression. lie only means by it an abandonment of the right 
to claim specific performance. The words following that word 
distinctly shew that that only is his meaning. The result is. 1 
think, that the defendant should lie held, as lie has been, as I 
understand it, by the learned trial Judge, to have no further 
claim whatever upon, or rights in, the land ; but we cannot now- 
say that the contract should In* rescinded. The defendant may 
have common law rights to sue for damages, which nothing but 
tlm lapse of time under the Statute of Limitations might interfere 
with. The plaintiff in this action has asked to have the caveat, 
which the defendant filed, taken off record. As between I lie 
plaintiff and defendant I can see no reason why that should not 
In- ordered, but the power to deal with caveats is limited by tin* 
Real Property Act itself. Section 138 of that Act says :

C. A.
1912

In rue of any caveat flic I . . . the applicant or owner may at 
any time liefore the caveator has taken proceeilings thereunder apply 
to the Court or a Judge or a Judge in Chaml«ers . . . culling upon 
the caveator to shew cause why such caveat shoal I not la* discharged.

It will lx* seen that the right to apply is limited to the “appli
cant or owner.” There was not a tittle of evidence given in 
tin- case to shew that the plaintiff was the owner of, or had any
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title to, this land, legal or equitable. She does, in one place, 
speak of having purchased it, but evidence of title cannot be 
given in that way. She, therefore, cannot be held to have shewn 
herself the owner. The word “applicant,” as I understand it. 
in this section refers only to a party applying to bring the title 
to land under the Real Property Act. It might lx* possible for 
the plaintiff, if she has an equitable title, to get the holder of 
the certificate of title to apply to have the caveat removed; but 
I express no opinion as to the method of doing that, as it is not 
now in question.

I think both appeals should be dismissed. Rut I agree with 
the conclusion arrived at by my brother Perdue as to the elans, 
to be added to the judgment of the trial Judge.

The defendant to pay the costs of his No costs of
the plaintiff’s appeal to either party.

Perdve, J.A. :—The facts of this case are set out in the judg
ment appealed from. The agreement contained a clause provid
ing that in ease the purchaser should make default the vendor 
might on delivering or mailing a notice, calling upon the pm 
<" r to make payment within a calendar month, and on the 
failure of the purchaser to make payment within that time, the 
contract should Is* void and all rights of the purchaser under tie* 
agreement > 1 cease, and the purchaser should have no right
to reclaim moneys theretofore paid under the agreement. It was 
clear from the evidence and was in fact conceded on the argu
ment that the vendor had failed to comply with the terms of 
this clause and that consequently she was not in a position to 
avail herself of it. The contract, however, contains a further 
clause in these words:—“And it is further agreed that time is 
to In» considered the essence of this agreement.” The question 
therefore is, what is the effect of this last provision in regard I 
the rights of the purchaser!

Under sec. 39. sub-see. Cm), of the King’s Bench Act:-
Stipulations in contracts ns to time or otherwise which wouM not 

before the passing of The Queen’s Bench Act, 189.’>. have lieen 
ileemeil to l»e or to have become of the essence of such contracts in a 
t'ourt of equity, shall receive in all Courts the same construction an I 
effect ns they would prior to the passing of The Queen's Bench Act. 
ISO.", hnve received in equity.

The rights of the parties, therefore, and the remedies to I «• 
Recorded to them in this case, will depend upon the principles 
declared by the Courts of equity. The nature of the equitable 
jurisdiction is thus described by Lord Cairns in Tillfjl V. Tlioni't
I. R : Ch 61, 67:—

A t'ourt of equity will relieve against and enforce specific perf" 
once notwithstanding a failure to keep the dates assigned by the con
tract either for completion or for the steps towards completion, it" ? 
can do justice lietween the parties and if (ns Ixird Justice Turner sni 1

MAN.
C. A. 
1912

Laidlaw.

Ili. liant*. J.A.
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in Roberta v. berry, 3 DeU. M. 6i U. 'Js4) theru is nothing in tho 
express stipulations between tho parties, the nature of tho property or 
the surrounding circumstances, which would make it inequitable to 
interfere with and modify the legal right. This is what is meant, and 
all that is meant, when it is said that in equity time is not of the 
essence of the contract.
Courts of equity held they were not concluded by the letter 

of an ngrvemviit to do some net within » given time, and where 
the party in default came before the Court with a sutlieicnt 
excuse for non-compliance with the contract, ami there was no 
uurcasonublc delay upon his part, relief might be granted to him. 
See Williams ou V. & 1*., 2nd ed.. 58, 59.

In the present case the defendant made default in paying the 
instalment which fell due on the 1st of December, 1905. The 
plaintiff appeal's to have written to him on several occasions 
demanding payment but without effect, and on the 9th January, 
190(1, she wrote him a letter, which was duly received by him, 
referring to the default and to the letter* she had written him 
and then stating:—

I now give notice that if payment is not forthcoming within thirty 
days after receipt of thin, the agreement will lie cancelled and all 
your rights, title and interest in lot null and void.
As previously stated, this letter must be held not to have been 

a compliance with the condition relating to the cancellation of 
the contract and the retaining of the purchase money, but it was 
good as a notice calling upon the defendant to make his payment 
in accordance with the terms of the agreement or that the agree
ment would lie cancelled. It was in effect an extension of the 
time for payment of the overdue instalment, until after the lapse 
of thirty days front the receipt of the notice. The defendant 
failed to comply with this notice and did not for several months 
make any tender of the moneys that were overdue.

It was argued that the plaintiff by calling upon the defendant 
for payment and by extending the time by her letter of January 
9th, 1906, had waived the condition as to time being of the 
essence of the contract, at all events, ns regards the then overdue 
payment. It appears to me that the effect of the letter was that, 
notwithstanding the time that had passed, the plaintiff was still 
willing to give the defendant the further time to pay up. that 
the extension of time only waived the provision as to the essen
tiality of time <luring the extended period and that on the ter
mination of that period it again revived. In Bardai/ v. Mrsscn- 
U< 43 L.J. Ch. 449. 456. Jessel, M.R.. thus expresses the equitable 
rule to lie applied:—

If n man any* a contract is to de|iend upon a payment of money 
by a certain day ami the party entitled to receive the money says, 
“I will extend your time; I will give you n week or a month," why 
that should pul the party in a better jwnition than if it had lieen 
originally put in the contract, Î cannot conceive. It appear* to nv*

MAN

C. A. 
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Laidlaw.
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plain that a mere extension of time and nothing more is only a
waiver to the extent of substituting the extended time for the original
time and not a total destruction of the essential character of time.'’
1 think the judgment of the trial Judge was right in holding 

that the defendant by his delay had waived all rights to specific 
performance, that is to say, if the defendant had asked for 
specific performance, in this ease, which he has not done, tin 
Court would have refused it. 1 think the trial Judge might hav 
gone further and have declared that the defendant's right under 
the contract had been forfeited. If the defendant is no longer 
entitled to specific performance by his delay in the ease, h. 
would also be disentitled under the same circumstances to claim 
damages for non-performance. It may In* that the purvhas. 
money he had already paid has not been forfeited, but that has 
been allowed to him by the trial Judge, the plaintiff's costs being 
set off against it pro tanlo.

I think that, in order to put an end to any further litigation 
and in order to clear the plaintiff's title, there should be add'd 
to the judgment of the trial Judge a clause declaring that the 
defendant's rights under tile contract, in so far as the land i* 
concerned, have eeast are at an end. The judgment of the 
trial Judge will be varied in accordance with the foregoing and 
the defendant's appeal will he dismissed with costs. There will 
be no costs of cross-appeal.

Howell, C.J.M., and Cameron, J.A., concurred.

Appeal dismissed, with variation of judgment bel on

Annotation—Contract (5 IV F—371)—Time of essence—Equitable relief.

Although the general rule in that where a contract expressly stipulates 
that time i* made of the essence thereof equity will enforce that rate, 
yet there may Is* circumstance» under which a Court of equitable juri
diction will relieve against such an express stipulation where justice ma\ 
he more thoroughly done to all parties concerned.

In accordance with this rule, a peri He performance of a contract fir 
the sale of land was granted where the purchaser failing to pay an in-t.d- 
ment of the purchase-price when due made a tender thereof on the da\ 
after the date of the expiration of the notice of cancellation, though the 
contract spccilically made time of the essence and further provided that 
unie»* payments of the purchase-price were punctually made the v u i-»r 
might give the vendee thirty days' notice in writing demanding payin' nt 
of the overdue instalment and declaring that if it was not paid at tin- 
expiration of the notice that the contract should lie void and the \emlor 
at liberty to sell and all money paid, forfeited to the vendor : 11 mil U ■ 
ern Lumber Co. V. lVi/Aiii», 1 Alta. R. 188. (For a criticism of tin- • i 
ftion see Steele v. McCarty, 1 Sa*k. R. 817, at p. 830.)

Specific performance may lie granted of a contract for the *ui- *f 
land at the suit of a purchaser who failed to pay the purchase pri • » "'ll

5
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Annotation (continued) - Contract—Time of essence—Equitable relief.

due, though time was made of the essence of the contract in that regard, 
where it apjieared that the vendor who, to the knowledge of the purchaser, 
was merely a holder of an agreement for the purchase of the land from 
the owner, refused a request for inspection of such agreement and ignored 
a demand for a solicitor's abstract of title, both the request and demand 
being made by the purchaser before the first instalment of the purchase 
price was due: l.auyan v. Xnrbvrry (H.C.), 2 I).Lit. 21)8.

And sjM'cific performance was granted of a contract for the sale of 
land providing that time was to be of the essence and unless the payments 
were punctually made as stipulated the agreement was to lie null and void 
and the vendor would have the liberty of re-selling the land, where the 
vendee was let into possession and had finally paid the first instalment 
which was 2/5 of the purchase price, but did not pay it when due and 
failed to pay the balance at the time stipulated and the vendor after 
wards refused to accept it when tendered and declined to convey the pro
perty to the purchaser but gave no notice of cancellation and did not in 
any way intimate that he would cancel the agreement until he resold 
the property more than four years after the default: Harlow v. Williams, 
16 Man. R. 184.

Where the agreement was that the defendant should advance money un 
the purchase of the land, and that the plaintiff should have the right to 
re purchase the same by a certain day, upon repayment of the amount 
so advanced, and interest, together with what was paid by the defendant 
for improvements and insurance, and it was expressly stipulated that time 
should be of the essence of the contract, it was held, that, although the 
Court, as a general rule, would hold a party to perform such a contract 
within the time limited, yet it was not ousted of its jurisdiction, but would 
admit him to shew a good and valid reason for its non |ierformance within 
such time, and in that case might order spécifié performance: MrNwecncy 
v. Kay, 15 Gr. 432.

And even when time is the essence of the agreement if the party in 
default has done what in him lav to perform the contract, the Court 
may in the exercise of its discretion grant specific performance: ('tulney 
v Hires, 20 O.R. 500.

Where the contract for the sale and purchase of land set up by the 
plaintiff, the purchaser, consisted of a written offer by him to buy and a 
written acceptance by the defendant of his offer, and the offer contained. 
inter alia, the following provisions : “This offer to be accepted by Septem
ber 25th, A.D. 11)06, otherwise void, and sale to be completed on or before 
the luth day of October, 1900.” “Time shall lie of the essence of this 
offer.” “Deed ... to he prepared at the expense of the vendor and 
mortgage at my expense,” it held, that time was of the essence as to 
all the terms of the contract ; but 'hat the duty of the purchaser to make 
tender of his purchase money did not arise until the vendor had done 
that which it was incumbent u*»on her to do to put herself in a position 
to complete the sale; it was her duty to prepare the conveyance and submit 
the same for approval, having regard to the provision last quoted ; and, 
having failed to do so, her default precluded her from setting up the lapse 
of the time at which the sale should have been completed as an answer

MAN.
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Annotation(eonl limed)—Contract (§ IV F—371)—Time of essence—Equit
able relief.

to the plaintiff's claim for specific performance: Flutter v. Anderson. hi 
(M..I1. 303, nllirmed; .1 ndcrnon v. Fouler, 42 Can. S.C.R. 251.

And in l.nbillc v. O’Connor, 13 O.L.R. 310, in which the Court refused 
relief against a stipulation milking time of the essence, .fudge Anglin de 
elnred it was true that a default under a contract of which time was the 
essence, did not, in the language of UeSireeneg v. ling, 13 (Irani 432. at 
p. 430. “oust the Court of its jurisdiction, or make it impossible for the 
Court to grant specific performance after the expiry of the time stipulated 
for. The Court will certainly as a general rule hold a party to such a 
contact ImiuiuI to perform it within the time limited foi its performan.- 
hut it will admit him to shew a good and valid reason for its non-|ierform 
a nee at the time; as, for instance, that lie did all that in him lay in order 
to its performance."

In England it would seem that the Court of Chancery, at one period 
at least, went to such an extreme in its disregard of time in contracts that 
Lord Thurlow, in dregnon v. Riddle, cited by Rom illy, arguendo, in Smh,n 
v. Slade. 7 Ves. 203, at p. 208. np|M>ars to have lieen of the opinion that 
time could not lie made of the essence of a contract in equity even hv 
the insertion of an express stipulation to that effect. Rut Lord Eldon 
said in Seaton v. Slade, unpin, at p. 270, that, notwithstanding what was 
said in dr eg non v. Ifiddle. he was much inclined to think that time might 
lie made of the essence of a contract and the stipulation recognized in

And in Parker v. Thorold. 10 Beav. 30, Lord Romilly said, at p. 04, 
that l»rd Thurlow's dictum that time could not In- made of the essence 
of a contract in equity had “long been exploded."

And in Radcliffe v. Warrington, 12 Ves. 320. in which »|s*eific per 
forma nee of a contract with no express provision as to time was granted, 
though the party seeking the relief had not performed his part of the 
contract at the time stipulated, Dird Erskine denominated Lord Thur
low's statement ns “a very strong proposition." See also Fry's Specific 
Perforinanee, sec. 1070.

A company agreed with a land owner to purchase a piece of land for £4. 
000 of which £2.000 was to lie paid at once and the balance on a future 
date named in the agreement with a provision that if the whole balance and 
interest was not paid off by that date, in which respect time was to Is* 
of the essence of the contract, the vendor might repossess the land 
without any obligation to repay any part of the purchase money and it 
was held that this stipulation was in the nature of a penalty from which 
the company, though in default as to the payment of the balance of the 
purchase money, was entitled to lie relieved on payment thereof, with 
interest: In re Dagenham (Thames | Doek Co,. A.'.r parte II nine. I I! S 
Ch. 1022, 43 LJ. Ch. 261.

Attention should lie called to Vernon v. Stephen. 2 P. Wins. 06 (1722). 
which, tliough not strictly in point on the question here discussed, living 
an action for specific performance of a contract not containing an express 
stipulation as to time, is an illustration to what length the old « "iirt 
of Chancery was prepared to go in relieving against a failure to perform
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on tin»*- It apjicars Hint while n former action for the same reliefs was 
Pending the plaintiff hail entered into several orders of Court whereby he 
wa< given further time to pay the residue of the purchase price, when if 
the money was not paid, the agreement was to lie delivered up and can
celled and lie was to lose what he had liefore paid, lie again failed to pax 
on time and upon bringing a new hill his default was relieved upon pay 
ment of principal, interest, and costs. The Lord Chancellor said : “Here 
have liven solemn agreements that ought not slightly to lie got over; but 
however, if the defendant lias his money, interest, and costs, he will have 
no reason to c lin of having suffered ; on the contrary, it would lie 
a very great hardship on the plaintiff, to lose all the money which he 
has paid ; lapse of time in payment may lie recompensed with interest and 
costs; and as to these «gercement*, they were only intended as a security 
for payment of the money, which end is answered by the payment of prin
cipal. interest, and costs.”

The proposition that equity may. when circumstances «o demand, relieve 
againtt an express stipulation in the contract that time is of the essence. 
limN support in the following American cases : Gamp Manufacturing Co. v. 
Parker. :14 C.C.A. 53, 01 Fed. 7«».l : /‘offer v. Tuttle. 22 Conn. 513; 1/Eng le v. 
Overstreet ( Fla.), 55 South It. 381 ; Marliuhl v. I onian. 14 Idaho 258; Smith 
\ lira ten. Hi IH 300; Morgan r. Herrick, 21 III. 4SI ; Steel v. Bigg», 22 
III. 643; Ten,pel v. Hughes, 235 III. 424; Volta v. (himmelt, 41) Mich. 453; 
Morgan v. Bergen, 3 Neb. 200; Bern dirt v. Lgneh, 1 Johns. Cil. ( N.Y, ) 
3i0. i Am. Dec. 484; Hoiries V. Hall, (12 Vt. 247; Kiefer v. Carter Con
tracting ami Hauling Co., 50 Wash. 108.

I'.vcn where time is made material, by express stipulation, the failure 
of one of the parties to perform a condition within the particular time 
limited, will not in every case defeat his right to speeitic performance, if 
the condition lie subsequently performed, without unreasonable delay, and 
iki circumstances have intervened that xvould render it unjust or inequit 
aide to give s|tccial relief" : Chencg v. I.ihhg. 134 C.S. 08.

"Time cannot lie made essential in a contract, merely by so declaring, 
if it would lie unconscionable to allow it. Parties may stipulate to make 
it -o when the stipulation is reasonable ; hut ... if the stipulation 
i' not reasonable. Courts will not. regard it"; Judge Camplsdl in Richmond 
v. Robinson, 12 Mich. 103.

Of course, the stipulation that time is of the essence of the contract 
may lie waived by either party and therefore when such is the case a 
t ' art "i equity will not give efficacy to such provisions : Harris v. Robin- 
*""• -I Can. S.C.H. 300 I affirming on this point Robinson v. Harris, 10 
o A I!. 134, which affirmed 21 I >.R. 43), though the lower decisions were 
reversed on other grounds; Berlin v. Radkcg, 22 O.L.It. 300; Hetherington

# ib l it M V 802, hi it \\ R 154; K....  « W
H Reav. 124 ; Hudson v. Bart ram, 3 Mad. 440; Ex parte Gardner, 4 V. 
and i Ex. 503 ; Webb V. Hughes, L.R. 10 Kq. 281 ; Upperton V. Xicholsnn. 
I-H. ll ( h. 430; Hill v. Sturdivant. 40 Me. 34; Morris v. Hoyt, 11 Mich. 0; 
Brou n v I h ick, 48 Neb 400.
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Ontario llifih Court. Trial before Middleton, February 9. 191J

1. Patents (g IV—31 )—Agreement for license—i'onstriction

Feb. 9. An ngreement for it license to manufacture and sell n patented 
vent ion is equivalent to a license.

| Walsh v. Lonsdale, 21 Ch. 1). 9. 52 L.J. (’ll. 2. 4ti L.T. s.’,s. 
lowed. 1

2. Damages (8 III J—2(>3o)—Technical conversion—Return of <... ns
—Relief against damages.

Notwithstanding that there may have lieen a technical comer*! -n 
of the plaintiffs goml* |»y the ilefendant. the Court has powvi to 
relieve the defendant from payment of damages for the conversi'ii 
on terms whereby the good* are returned.

3. Costs (8 1—19)—Apportionment where success ihvihei»—Same son-
CITOR—SETTLEMVV HY TRIAL JUDGE.

Where an apport! <n lent of cost* lieeomes necessary liecatix1 of 
divided sum*** of V of the partie* defendant represented hv the 
same solicitor, the proportionate part of the cost* of the join; >|< 
fence to Is* awarded auain*t the plaintitT in respect of the successful 
defence of one defendant should Ik* settled by the trial Judge in 
preference to its being left to lie disposed of by the taxing oflivn.

This action was brought against Kaufman and the Edwards- 
burg Starch Company in respect of a written agreement made 
between the parties in January, 1906, and subsequent oral agree
ments. The first agreement recited that the plaintiff had made 
valuable discoveries in respect of the business carried on by 
the defendant company, for which he had secured patents both 
in the United States and Canada. These the defendants were to 
be allowed to use, on certain conditions, fully set out in the 
agreement. The plaintiff alleged that he had performed all 
that he was bound to do under the agreement, and that tli. de
fendants had taken advantage of his discoveries, but refused to 
carry out the obligations consequent thereon : and he claimed 
damages for the breaches of the contract, an aeeomit of profits, 
an injunction against infringing the patents, royalties, and ;i de
claration that the defendants were not entitled to make list of his 
inventions.

Judgment was given for the plaintiff.
Messrs. A\ W. Uowdl, K.C., and Cote if Wood, for tin plain

tiff.
Messrs. I). L. McCarthy, K.C., and Frank McCarthy, for 

the defendants.
Middleton, J. (after summarising the first agreement mid 

describing the mode of manufacture of starch products Un
the 31st December, 1901, the plaintiff obtained his patent for 
the manufacture of “thin boiling or modified starch." In the 
“in suspension” process.
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This term ‘‘modifled’* had not then been applied to starch. ONT. 
Duryea says that he was the first to use it, and no trace of its jfjr,
earlier use has been found. While the term is convenient and inlj 
scientific, it cannot be said to have any real meaning as applied — 
to starch before this patent. Duryka

“Modify,” according to Murray, may mean “to make par- kavfman.
tial changes in, to change (an object) in respect of some of its ----
qualities, to alter or vary without radical transformation”— Middleton.j. 
and, no doubt, this is the sense in which the term is used.

There has been much discussion as to the exact meaning of 
the expressions “modified starch” and “thin boiling starch,” 
the plaintiff contending that starch that is in any degree changed 
lias become “modified,” and that, if the change has resulted 
in reducing the viscosity to any extent below the viscosity of 
the crude green starch, this has made the starch a “thin boil
ing’" starch. The defendants, on the other hand, contend that 
these terms are synonymous, and both indicate a starch of such 
fluidity as to be known to the laundry trade as “thin Imiliug,” 
i.c., having what has been called a degree of viscosity of 40 or

The true view can, 1 think, best be determined after a con
sideration of the patents in question.

The plaintiff originally claimed an injunction restraining 
the infringement of this patent by the defendants, and the de
fendants in answer set up a license or agreement to license, 
and, in the alternative, that the patent was invalid. The plain- 
till" denied that the agreement to license was binding, and alleged 
that any right to manufacture had been lost by the defendants1 
defaults. An order was made by the Master in Chambers per
mitting the plaintiff to amend by withdrawing his claim to an 
injunction based on the allegation of infringement, without im
posing any terms as to admission of the invalidity of the patent; 
and the plaintiff then contented himself with a claim for a declar
ation that there is no license subsisting entitling the defendants 
to use tin1 patented process. I think this order was improvi- 
dently made, and that the Master ought not to have permitted 
this claim, once made, to lie withdrawn, save upon terms amount
ing to its abandonment—but, as it is, this claim can now be 
raised in a substantive action. On motion made at the trial, 1 
was compelled to strike out the defendants’ counterclaim asking 
a declaration of the invalidity of the patent, as this Court has 
no jurisdiction to declare a patent invalid save as an incident 
to a defence in an action for infringement. . . .

Leaving out of consideration for tin» present any complica
tion arising from Kaufman’s position, the situation is this.

Duryea established the necessary plant, machinery, etc., to 
manufacture starch according to his in suspension process, and
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ONT. demonstrated, to tin- satisfaction of the defendant company.
its commercial value, and starch has been and still is manuf.i- 

jgj., lured under this proc«*ss and sold as “Diamond D.”
----  Under sec. 1., clause 3, the company, desiring to use this pro-

Dvryka cess, so notified Duryea, and on the 1st October, 1908, rcimbur- 
Kavfmax. hv<1 him the cost of his outlay by the payment of $1,000. This

---- gave the company the right, at the expiration of the agreement,
Middleton, j. to ftn assignment of the Canadian starch patent or a license to 

manufacture under sec. VIII., clause 1, subject to payment of 
royalty. Two questions arise upon this clause, the discussion 
of which can best lie postponed—the form of the grant or license, 
and the amount of the royalty to be paid.

The plaintiff denied the right of the company to the license, 
lieeause he alleged that the company had failed “to apply fair 
and energetic trade methods in marketing’* this Diamond l>. 
starch. It was well established that fair ami energetic trade 
methods were used; and upon the argument it was admitted that 
this contention absolutely failed.

On the 20th March, 1911. a notice was served, purporting to 
cancel any rights under the agreement, by reason of the failure 
to pay royalties.

As the action was commenced on the 18th November. 1 
for the purpose, inter alia, of having it declared that tin* com
pany had no right to a license, it is obvious that this notice can
not lie relied on. for two reasons: (a) because the plaintiff s 
rights must lie ascertained and declared as of the «late of the 
writ, ami at that time no royalty was due; (/>) because the plain
tiff had denied and by his action was «lenying the right to a 
license, ami this excuse<l the company from making any tender 
of the royalty.

The agreement for a license, upon the principle established 
in Walsh v. Lonsdale, 21 Ch. D. 9, was equivalent to a liccii'- ; 
and the company were, therefore, «intith‘d to manufacture and 
sell the modified starch.

In tin* manufacture of this modified stareh, knowledge and 
skill, not to lie acquired from the patent itself, are necessary in 
ord«‘r to enable the company to obtain the best results. The 
nature of this spivial knowledge and skill was not disclos«‘«l upon 
tin* hearing, but it was said that, it related to certain s«*eret test
ing methods, necessary to enable any predetermined degree of 
modification to In* readily and accurately obtained.

This is the very thing which Duryea agr«‘ed to give to the 
company. The agreement provides that he “shall disclose 
special processif . . . knowh‘dge ami skill for the benefit of 
the company.** Dury«*a has not in any way carri«‘d out this 
obligation. Upon the lmaring, or rather «luring the argument, 
his counsel said that he was rea«ly to do so. If lie. within a
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time to be limited, makes the necessary disclosure to the company, 
so that the patents may be successfully operated, then the only 
question will be the damage already sustained by the company. 
These I assess at the sum of $700, plus the loss of any royalty 
on this output. If lie fails to make the disclosure, then lie must 
answer in damages, and a substantial sum will be awarded.

This clears the way for the consideration of the questions 
arising upon the agreement and patent in regard to glucose 
processes.

As the result of Duryea’s investigations, lie determined to 
substitute modified starch for crude green starch in the glucose 
process, and in his patent of the 20th June, 1007, for a new and 
useful “process of manufacturing glucose,” lie describes his 
invention as “submitting a modified starch to the action of an 
acid to convert it into glucose and subsequently neutralising the 
acid and refining tin* product.”

It is quite clear that the only element of novelty, when this 
process is contrasted with the well-known mode of manufacture, 
is the use of a modified starch in the place of a crude green or 
mill starch.

There is no disclaimer of the neutralisation and refining as 
well-known processes, but I do not think this necessary : and, 
subject to what has to lie said as to novelty and utility, this is 
a clear statement of what Mr. Duryea then intended to claim as 
his invention. The meaning of the term “a modified starch" 
will also have to be discussed.

ONT.

H.C. J. 
1912

Dvkyea

Middleton, J.

This statement of invention is followed by a statement of 
the procedure in practice. Before considering this statement in 
detail, the claims should Ik* referred to. They are : (1) “The 
process of manufacturing glucose, consisting in providing a 
purified thin boiling or modified starch, in a state of free flow
ing suspension in water, converting the mass by heating it with 
dilute acid under pressure neutralising the acid, and subse
quently refining and concentrating the product.” (2) “The 
process of manufacturing glucose, consisting in providing a 
thin I Hiding or modified starch, in a state of free flowing sus- 
pension in water, converting the mass by heating it with dilute 
acid under pressure neutralising the acid, and subsequently re
fining and concentrating the product so that, in the main, con
verting influences act concurrently and uniformly upon all the 
starch in any given conversion.”

Kach of these claims departs from the original statement of 
the invention.

Leaving out the statements as to conversion and subse- 
quent treatment which are not novel, and the statement that the 
starch, when converted, was to be in a state of free flowing sus-
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pension in water, which is not novel, the first claim is reduced 
to the use of “a purified thin tailing or modified starch.”

The second claim, treated in the same way, and leaving for 
subsequent consideration the words following ‘‘so that,” is 
for the ust1 of “a thin boiling or modified starch.”

I have come to tin* conclusion that in this patent the word 
“thin boiling” and “modified” are to be regarded as synom 
mous, and that in clause 1 the word ‘‘purified” must be iv 
garded as qualifying “starch.” and that this claim is for a 
starch which has been made thin tailing (or modified), and has 
then been purified.

1 find nothing in the statement of the invention to justify 
any claim for a purified starch, as distinct from a modified

1 have come to the conclusion that the heat treatment is 
radically and essentially different from the modification in 
tended to be the subject of Mr. Duryea’s patent.

1 think that the whole situation was not understood at 
the time of the patent. The defects in the glucose arose from 
tin* failure to eliminate impurities sufficiently before conversion 
The conversion had two effects upon the proteins present it 
made them less soluble, and it made them more difficult to r«- 
move by reason of the admixture with the glueose in solution. 
When Mr. Duryea found that he obtained a better glucose 
from modified starch he jumped at the conclusion that the modi 
tient ion and incidentally the more nearly simultaneous eon 
version brought about this result. In this he was, I think, in 
error, the improvement was caused by the purification, which 
was a mere incident of the modification and not by the modifi
cation itself. When Mr. Benson ran the starch through tli 
plant without modification (save the small degree of modifie.) 
tion incidental to the heat process and re running), he, quin 
unwittingly, demonstrated that a better glucose could be manu
factured in that way. This was better because by the heal in_r 
and re-running those impurities were made soluble and \\< -re 
removed at this early stage by the process when their removal 
could more readily and cheaply take place.

The essential difference in the two processes is that, in tin* 
one, the purification is a mere accident and is incidental to tin- 
modification, in the other, modification to a very slight degré*- 
is a mere accident and incident of the purification. The puri 
fication is sought and the modification is not desired and is of 
such an exceedingly slight degree as to Ik* quite immaterial

1 have thus come to the conclusion that there is no in 
fringement, and 1 would so find even if 1 had come to the con 
elusion that the patent covered any degree of modification be
cause the processes an* essentially different. The starch used
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by the defendants is not, in any aspect of the case, a “purified ONT.
thin boiling or modified starch”—it is essentially a ‘‘purified if"n", 
starch. j91,

1 must now ascertain the rights of the parties upon the — 
agreement and its oral supplement. Duryea

Both parties agree that what was done with reference to the Kxvfman
glucose annex was under the oral agreement. Section III. was ----
not regarded as adequate. Middleton, j.

I am not able to accept as entirely accurate the statement 
of either party. I think each seeks to rend into the agreement 
his inferences and to carry hack and import into his recollection 
his impression of what he would have stipulated for had the 
matter which is occasioning the difficulty been present to his 
mind when making the bargain. I do not mean that this is 
being done consciously. It is one of the weaknesses incident to 
all memory, and the process is one which is quite unconscious.
Speaking generally, 1 think, both witnesses endeavoured to 
tell the truth, as they recollected the transaction, and my great 
regret is that they did not make a written memorandum of 
their bargain at the time. I fear that there may be some 
ground for thinking the parties were not ad idnn, but as this 
would, under the circumstances, be a disastrous finding. I shall 
endeavour to spell out a bargain from the evidence.

There undoubtedly was a bargain that the new annex should 
I.... m-ted at the joint expense, under the supervision of Duryea.

I do not think there was any bargain made such as claimed 
by Duryea, that each was to have an equal interest in the build
ing.

If the process was a success, then Benson (the president of 
the defendant company) was to refund Duryea his share of the 
cost. Failure was not contemplated, and there was no agree
ment. as to wlmt was to lie then done.

The building was on Benson’s land and 1 think that as he 
desires to retain it he should pay its fair value to Duryea for 
his share. This may not lie in one aspect the right way to get 
at the result. It may be that the right way would be to at
tempt to sell the material in this building but this would in
volve a large loss, and Duryea cannot complain if Benson is 
charged with the value, and as Mr. Benson has in one sense con
verted it to his own use he cannot complain. No doubt there 
was much expense in the erection of this building which is of 
no value to Mr. Benson in view of his failure to use the pro
cess in question, and bearing this in mind.

1 fix $3,000 as the price to be now charged to Mr. Benson, 
and it will lie declared that lie is the owner of the whole. 1 do 
not think it was intended that Duryea should have no interest 
in the material which entered into the building if the process 
was a failure. He would have a half interest in any salvage.
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I find that the process in question was not demonstrated 
to he am, was not commercially advantageous over that in 
use by the company. The waste in the re-running of the modi 
tied starch was such as to prevent its commercial success.

The next matter to he considered is Duryea’s right to a con
fidential assistant. I find that this formed no part of the oral 
agreement.

I think that Duryea believed that he would have the right 
to an assistant hut this mental position arose not from any bar 
gain made hut rather from the impression that the provisions 
of the old agreement would be carried over into the new ami 
that the oral agreement was really an extension of the old. In 
one sense it was. hut in another sense it went far beyond tli 
old. This large ex re was something quite ' an I
beyond anything contemplated under the old.

If in this 1 accept Denson’s evidence in preference to Dm 
yea's it must he borne in mind that his condition was sm-li 
that his memory may well be supposed to he inaccurate. I 
much prefer to base my preference on this than to suggest that 
he is intentionally inaccurate in his evidence. In fact. I desiiv 
to state my conviction that he believes most thoroughly in his 
story. Mr. Denson, on the other hand, impressed me as a 
very candid ami careful witness and I was satisfied that he 
had this point in his mind and did not and would not agree to 
an outside assistant even if this had been demanded by Dun• i.

Much was by Duryea of the reasonableness of his liai
ing an assistant ; this is not the question, hut on this brunch 
of the case Kaufman and DeOurcoler, both very competent 
chemists, men of greater experience and ability, in my jmlu 
ment, than Duliaut, were at his service, and at this time when 
all was harmonious and success appeared to he within reach 
and the manufacture was upon this large scale was or appeared 
to he of such great moment to Duryea in his negotiations with 
the N.Y. Company, 1 cannot think that lie would have ma«h 
this a si in qua nan or that it then appeared to have the sain- 
importance that it subsequently assumed when the parties In
ca me at arms’ length. When I say “all was harmonious" I 
do not mean that differences had not existed in the past and 
that there was not even then mutual distrust, hut each had 

up his mind to the fact that in his own interest they 
should, notwithstanding this, work together.

From this it follows that the failure to have the demon
stration was occasioned by Duryea and he c now com
plain.

During the two days in which the defendants demonstrated, 
they did use Duryea’s process—they did infringe—» assuming

4
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that the patent was valid), but they were justified in making 
the experiment by reason of Duryea’s failure.

In any event, there was no damage resulting from the tem
porary use of the process ; and, under the circumstances, there 
was not anything in what was then done which would in any 
way justify this action.

Coming then to maltose. The correspondence and evidence 
leave this matter in an unsatisfactory position.

Cnder the agreement the modified starch processes were 
to he first taken up; then the starch syrups were to be developed. 
There was much experimental work done. As already pointed 
out, the improved glucose and proposed maltose were in a sense 
alternative modes in which it was hoped to meet the situation 
occasioned by the pure food law. In the course of the experi
mentation the improvement of glucose loomed larger than the 
maltose and secured the greater attention.

Having regard to the nature of the agreement I am inclined 
to think that until a late stage the parties cannot complain. 
They were working on under this agreement by which each was 
making something and each was looking to the future for the 
reward. But in the end I think Du ryes quite failed to give any 
satisfactory demonstration on a commercial scale of the sup
posed success of the result of his experiments.

The original agreement terminated on 31st December, 1!108. 
and whatever may have been the intention of the parties this 
agreement contemplated completion of the investigation and 
the determination of the company to acquire Mr. Duryea’s 
rights with respect to the syrup processes before that date. 
Both parties agree that this was dealt with in some way by the 
oral agreement.

Duryea states this oral agreement upon this point is an 
extension of the company’s option under the original agree
ment for six months, during which additional samples were to 
he submitted and if the company then elected to manufacture 
they could do so paying a royalty of three cents per hundred 
pounds.

Mr. Benson's statement leaves the matter at very loose 
ends. He says the commercial exploitation of maltose was to 
he left over until after Mr. Duryea had renewed his contract 
with the Corn Products Association, as lie then contemplated, 
and then it would be taken up with the result of tin* experi
ments at the Corn Products Company as a guide.

The Corn Products Company agreement never was made, and 
there never has been any adequate demonstration of the commer- 
eial value of maltose, and on either version of the oral agreement 
the company have not now any right in maltose. I cannot see 
my way clear to award any damages for Duryea’s default, in

ont.
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view of all the circumstances, nor have I any power to order him 
to carry on any experiments or to make any demonstrations of 
his processes. From what appeared at the trial, so far as the 
demonstration had been made, Mr. Benson was not desirous of 
acquiring any rights in the maltose patent.

1 think it should Is- declared that, in the events that has 
happened, the defendant company have not now any interest in 
the maltose patents or processes.

The question of the royalty payable may now convenient lx 
lie dealt with.

I'nder tin* agreement see. 1, clause 1, the plant to he erected 
was to In* capable of an annual output of 5(HUHM) modified 
starch.

Under sec. VII. clause 1, the agreement ends Hist Decern 
Int, BIOS. Under clause II, Duryea has a salary of .+2,000 p«-r 
annum, and a royalty of five cents per hundred pounds on 
modified starch in excess of 000,000 per annum.

Under sec. VIII. on the expiry of the agreement a con 
voyance of the patents shall lie made with the same covenants, 
conditions and rights reserved or mentioned in section 
clause 6.

The company is to have the right to license to other manu 
facturers. Section 111, clause 6, deals with the rights with 
respect to starch syrups and does not touch the royalty on 
modified starch.

I cannot find any agreement to pay royalty on modified 
starch, save that found in see. VII., clause ÎI, giving the right to 
manufacture 500,000 free from royalty. The reason may In*. 
as suggested by Mr. Benson, that he had a market for 500,tHNi 
of modified starch prepared by the old method, and it was oil 
the excess that he was to pay. It was expected that Diamond 
D. would drive the “drying in” starch from the market and 
greatly increase the demand. No starch has been manufactured 
in excess of this limit.

Then as to glucose. Section III., clause (i, provides that tin- 
royalty is to In* paid on “all starch syrup products manufac
tured ’’ under the patents. I cannot narrow this as Mr. Benson 
contends. This covers all manufactured products, and includ'-s 
glucose* that goes into table* syrup, etc.

Then the form of the liee*nse. This is, I think, under 
VIII., clause 1, to In* “a grant and conveyance” or an assr n 
nu*nt of the* patents and not a mere* license. No doubt, the par 
ties can settle the document in the light of the alsivc lindin/v 
and the provisions of the* agreennent. If imt, there* may In a 
reference or 1 may In* speikcn to.

I should aeld that the royalty upon moelifie*el starch is p-> • 
able em the “annual sidi*s,” and so woulel not cover any modi



2 D.L.R. 1 Dur yea v. Kaufman. 477

tied starch, which may be used in the manufacture of glucose. 
The royalty would Ik* payable on the glucose, in that case. The 
company, having the right to manufacture, would have the 
right to manufacture modified starch for glucose as well as for 
sale.

Kaufman was placed in a very unfortunate position, bur- 
yen had IhuiiuI himself to disclose to the company all his know
ledge, skill, and secret processes. Kaufman was, as Duryca s 
assistant and employee, hound to respect his master's secrets. 
When Kaufman entered into Benson ’a employ, it was with 
Duryca’s approval, and to some extent it was to his advantage. 
When the relations between Duryca and Kaufman became 
strained, and Duryca was contending that lie was not I found to 
give to Benson the information he had contracted to give, he 
naturally became suspicious of his former employee.

I think Kaufman acted throughout with scrupulous honesty 
and did not in any way disclose any of Duryca s secret methods, 
lie " wily did use some of these methods in the manufac
ture of Diamond D. starch. If the use was in any way unauth
orised, then there was no damage, lfceause he was only doing 
what Benson was entitled to do, and in this way lie cut down 
the damage Duryca would have had to pay.

The agreement between Duryca and Kaufman of the 1st 
June, 11)06, provides that “the engagement is to he of a strictly 
confidential character.” His employment is as a “personal 
i ntial assistant.”

Upon the renewal in May, 1007, it is provided that “this 
confidential restriction very particularly applies to all Charles 
B. Duryca'a special technical manufacturing and testing pro
cesses, whether patented or not.”

No doubt, one inducement to Kaufman in entering into the 
employment, was the educational advantage he would receive 
by Iteing trained by an expert chemist such as Mr. Duryca; and 
this provision cannot l>e so read as to prevent Kaufman from 
himself using the information he might acquire during his em
ployment. He has in no way imparted this information ; and, 
unless the manufacture of Diamond I), for Mr. Benson was a 
breach and I do not think it was-he has not in any way used 
the methods cither of manufacture or testing.

On ceasing to be employed by Mr. Benson and the company, 
Kaufman entered into a totally dissimilar employment, and has 
in no way sought to avail of the information acquired.

Yet what he did was in one sense a violation of his agree
ment.

I have had much difficulty in making up my mind as to 
the proper result so far as is concerned ; and, in the
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mid, have come to the conclusion that I should award an injunc
tion.

As to the laboratory equipment, save as to the maltose tie- 
monstration plant, I do not think there has been any conversion . 
and, if there has been a technical conversion, I think there is 

Kaufman. Pow'*r to relieve from payment of damages, on the goods being 
---- returned.

Middleton, j. The defendants agreed to consider again the taking over of 
certain articles, and will hand over the balance.

1 think there was a conversion of the maltose plant: and 
1 give the plaintiff the option of taking it now or charging tin- 
defendants with $150 as the damages for conversion of the 
cone filter, as Mr. Duryea has taken over the other articles.

I"pon the evidence, I find, against the plaintiff, that there 
was no agreement such as he alleges to purchase the whole lab
oratory equipment.

When the figures are agreed upon, the balance can lie carried 
into the general account.

There remains the question of costs. I do not think costs 
should lw awarded against Kaufman. Between the defendant 
company and the plaintiff, the defendant company have suc
ceeded upon the issues of greatest importance, and which have 
been most expensive to try. I do not think that 1 should im 
pose upon the taxing officer the duty of apportioning costs. The 
matter is further by reason of Kaufman and his
co-defendants appearing hv the same solicitor. I think I shall 
do what is right when 1 direct the plaintiff to pay to the defen 
dant co. pany half the total costs of the defence, exclusive of 
any costs which relate to Kaufman solely. An apportionment 
of costs in the taxing office is to be avoided, as far as possible; 
and. owing to the artificial rules as to apportionment, cannot be 
regarded as satisfactory.

Summary.
Duryea receives salary ...............................
Retaining fee .................................................

.$6,000.00

7,000.00

703.92

Allowance cone filter....................................

Less damages for failure to disclose secret..
$5,616.51

478
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Net balance due the plaintiff on above items.$4,926..53
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If 1 have not carried all the amounts into the account, or if 
I have overlooked anything, counsel may speak to me before 
the record is indorsed.

Since writing the above, the disclosure has been made, and 
the terms agreed upon may lie embodied in the judgment.

Judgment for plaintiff.

DAVEY v. FOLEY REIGER CO.

Ontario Court of Appeal, Moms, fV/.O., Harrow, llaclatni, \lnc<lith, and 
Magee, March 11», 11» 12.

1. Hot miarikh (8 IK'—16)—Adjoinixo owner—Mill vkoi'erties—Com
mon tail-back—Land between two channels.

Where the water u-«-d fur power in two adjoining mill pnqiertie- 
Ik-longing to different owner* but once held by the -ans* person wa* 
di«i-liargei| into the *ame tail-race tlirutigh a *hort ehanmd from each 
mill, one of which ran on a -laming line pa*t the other mill *<« as 
to cut off a triangular piece of land which would have been part of the 
land on which such other mill wa* situated had tin- admitted bound
ary between the two mill* lieen extended in a straight line back of 
them, and the earliest conveyances of the land in parcels contained no 
description by metes or bounds nnd the water rights appurtenant to 
each parcel were always transferred therewith, and it appeared from 
the conduct and dealings of the owner* of the two properties and their 
predecessor* in title and from the acquiescence for year* by the re
spective proprietors in everything that was done by his neighbour 
that the piece of land so cut off was considered and treated a- equal 
and common ground in which each proprietor had «spoil privih-gv* 
anil equal rights, the respective owners are entitleil in common to 
the u-e of such piece of larnl but «inly in such a way a* not to in
fringe upon each other's right-.

| Da rep v. Foley-Heigcr, 2 O.W.X. 1264. varhsl on apjieal. I

Appeal by tin* plaint ill' from tin* order of a Divisional Court, 
Party v. Foley-lit it/er Co., 2 O.W.N. 1284, varying tin* judg- 
ment of Hkitton, J„ at tin* trial. Party v. Faity-litiytr Co., 2 
O.W.N. 1028, dismissing tin* action.

I'lie judgment was varied without costs.
.1/. K. Cowan, K.C., for tin* plaintiff.
IV. .1/. German, K.C.. for tin* defendants.

Moss, C.J.O. :—The dispute between the parties to this 
action, when narrowed down to the substantial merits, seems 
to lie within a comparatively small compass.

Tin* raceway from the defendants’ factory crosses from 
what is undoubtedly their property over a small triangular piece 
of land, and merges in an artificial watercourse situate on land 
which is undoubtedly the property of the Government of Can
ada. Th * waters flowing in this watercourse are the waters 
which emerge from the tail-races of the respective factories of 
the plaintiff and defendants, which are situate on adjoining
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lands. Each of the parties claims title to the triangular piece 
The learned trial Judge found in favour of the plaintiff’s 
claim of title, but on the whole case dismissed the action. A 
Divisional Court held that the title was in the defendants, 
but subject to an easement entitling the plaintiff to discharge 
the water flowing from his factory to a certain specified ex 
tent. Upon the argument in this Court these contentions were 
renewed.

The determining factor appears to have been the exact line 
of the south-west boundary of the plaintiff’s parcel of land 
So far as the conveyances are concerned, they do not furnish 
as much light as could be desired. The descriptions are gen 
eral, vague, and uncertain. This might be accounted for by tin- 
fact that all the earlier conveyances were among members of 
the family of George Keefer, who was the owner of both pro
perties from 1820 until the time of his death, probably in the 
latter part of 1857 or the early part of 1858. He and those of 
the family to whom conveyances were made, ns well ns those 
of the family making such conveyances, were in all likelihood 
familiar with the position and limits of each parcel. At the 
date of George Keefer’s death, there was on the parcel now 
ou'ned by the defendants a flouring mill, which had been there 
from a very early date, certainly as early ns 1831 ; and on the 
plaintiff’s parcel a wooden building used as a cotton factory. 
When this was first built does not definitely appear, but pro
bably ns early ns 1852. This was replaced by a stone building, 
probably between 1868 and 1870; but whether the walls of this 
building stood precisely on the same spot as the walls of the 
wooden building docs not appear. Each used water from the 
Government head-race to the east, and each discharged by sep
arate means into the tail-race over what was then the pro
perty of the Provincial Hoard of Works, and is now the pro
perty of the Government of Canada. The first conveyances 
after George Keefer’s death which indicated limits separating 
these parcels were three deeds dated the 24th March, 1862, and 
made by John G. Keefer as grantor, the respective grantees 
being Catherine Eastman, John Keefer, and Thomas C. Kn l- r 
They contain no description by metes and bounds, and the 
estate or interest granted by each deed is one undivided third 
of the lot and cotton mill thereon erected north side Mill street 
on the north of the Keefer mill on the east side of the Welland 
canal, together with one-third of the water and all other privi
leges thereunto attached, appertaining, or belonging. These 
grants were not mode by owners of the Keefer mill parcel, mid 
the descriptions could not vary the description by which George 
Keefer had devised the Keefer mill parcel to his three sons 
George, Peter, and John Keefer, viz., “all the large stone mill
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and lot of land thereunto belonging, with all water privileges 
of the same as granted to me and my heirs forever by the Board 
of Works.” It seems plain that the testator intended that the 
water privileges which were originally and primarily attached 
to this parcel, and involved the triangular piece, should con
tinue undisturbed in so far as the water rights and all that was 
necessary to secure them as theretofore were concerned. And 
throughout the various descriptions and conveyances there 
are not to be found any that shew at all definitely or distinctly 
any intention on the part of the devisees of this parcel, or of 
those claiming under them, ever to relinquish or grant away 
these rights. Indeed, the conduct and dealings of the parties, 
the nature of the use made of the common tail-race, the ac
quiescence for years by the respective proprietors in every
thing that was done by his neighbour in regard to the discharge 
of water from their respective mills or factories over the small 
portion in question, all go to shew that it was considered and 
treated as common ground in which each proprietor had equal 
privileges and equal rights.

This involves, of course, a mutual obligation not to infringe 
upon each other’s rights or to do anything which may unrea
sonably and materially interfere with the other’s enjoyment of 
his rights.

1 agree with the Divisional Court that the defendants have, 
in some of the respects indicated in the judgment of that Court, 
improperly interfered, and that they should pay the damages 
fixed, and be prohibited from continuing their obstruction in 
contravention of the plaintiff’s rights. But I base my agree
ment to this extent upon the ground that the defendants and 
plaintiff have equal rights, and not upon any ground of sup
eriority of title in cither.

In my view, the judgment appealed from should be varied 
by striking out the declaration relating to the title to the 
raceway in question, and the rights of easement thereover, 
and substituting a declaration that the parties are entitled in 
common to the use of the triangular piece of land forming the 
raceway, with ah necessary directions or variations from the 
judgment appealed from as may be consequent thereon ; and 
that, with such variations, the appeal should lie dismissed with
out costs.

Should any question arise as to the form of the certificate 
it may lie settled in Chambers.
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G arrow', J.A. :—The action was brought to obtain an in
junction restraining the defendants from discharging water on 
or over and along the plaintiff’s property, and for damages. 
The facts are stated in the judgment of Britton. J., and are sum-
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in question are far from being satisfactory. A parcel called a 
“mill” or “grist mill” appears upon the registered plan which 
was produced at the trial hut not filed, and is identified as til- 
“Keefer mill” now owned hy the defendants. Rut the plain 
tiff’s parcel the “cotton factory” lot is not even set out hy

Oarrow. J. A. name in that or any registered plan. The Keefer mill has, it 
is said, existed at least since the year 1827. The cotton factory 
mill was built after that and before the year 18fi2, hut how Ion/ 
before does not appear. Roth properties were originally owned 
by George Keefer, and the first conveyance of the ill' s
parcel as a separate parcel is that from the heirs of George 
Keefer to John G. Keefer, dated October 21st, 1802. whi-li 
thus necessarily forms the root of the plaintiff’s title. In that 
conveyance the parcel is described as

A lot of land nimii which a cotton factory lias been erected, with i 
water privilege, on the cast side of the Welland canal on the north 
side of Mill street, north of the Keefer mill.

This description, although indefinite, was doubtless under
stood at the time by the Keefer family who had owned both 
properties, and in subsequent conveyances the descriptions be
came more definite, with the result that the boundary line be
tween them was fixed as midway between the walls 
of the building then erected upon the two parcels. 
Britton, J.. was of opinion that the wall which the defen
dants partially demolished in September, 1910, was built upon 
the plaintiff's side of this Vue. It may be so, but even if it is, 
it is not, in my opinion, a determining circumstance, for tin- 
reasons which I will presently give.

The “water privilege” cannot have bad reference to the 
receipt of the water into the mill, for that was not under the 
control of the grantors, but of the Crown. It must, therefore, 
have referred to its discharge after use, a nec.-ssary part, of 
course, of a water privilege. And as the grant was of a lot 

g upon it at the time a mill or factory using the water as 
its motive power, it was probably intended that the mode of 
discharge then in use should pass. This was apparently the 
opinion of Middleton, J. But that learned Judge was under 
the impression that such mode of discharge consisted in the u> 
of the flume spoken of in the evidence, and largely upon that 
conclusion his judgment apparently rests. That conclusion, 
however, seems to me with deference to la* erroneous. Mr. (In n 
ville, a witness called by the defendant, stated that he had 
known the properties since lwvhood. He was born in the town

7
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in the year 1852, and, had, when a young man, been employed 
in the Keefer mill. The flume, he said, was not erected until 
about the year 1870, or eight years after the plaint ill's title 
began. Before that the cotton factory mill had used an over
shot wheel and discharged the water practically as at present, 
that is. as 1 understand it, into the present tail-race. This evid
ence is not contradicted, as it easily might have been if untrue. 
It presents a state of facts which in itself is quite reasonable, 
ami in apparent harmony with the subsequent acts and conduct 
of the parties, a very material consideration where one is com
pelled, as here, to grope for a definition which the parties might 
have, but have not, made plain in their written documents of

C. A. 
1012
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When the plaintiff purchased, he proceeded to make ami 
made very extensive changes in the cotton factory mill. He in
creased its power by putting in new and lower wheels. He 
abandoned the flume method of discharge and used instead the 
present tail-race which he straightened and somewhat improved, 
and in common with the Keefer mill has u -d ever since.

If he had then only for the first time begun to use this tail- 
race. one would naturally expect to hear of at least some pro
test hv the owners of the Keefer mill, but nothing of the kind 
appears. Then the plaintiff himself admits that while he did 
not ask for or obtain any consent to his other changes and im
provements. he did obtain the consent of Mr. Lawson, the then 
owner of the Keefer mill, to the erection in 188(1 in connection 
with his changes and improvements, of the wall in question, 
which was built under the water in the body of the raceway, 
although he contends that such wall was within his own bound
ary-line. as was held by Britton, J.

One object in building the wall was for the protection of 
the rubble wall upon the Keefer mill property. It might even, 
upon the evidence, be inferred that that was its main object as 
Mr. Foley in his evidence says it was. But even the plaintiff 
admits that a part at least of the object was that which Mr. 
Foley states, namely, the protection of the rubble wall.

I’nder these circumstances, 1 have no difficulty at all in ar
riving at the conclusion that tin* plaintiff's water privilege was 
intended by the parties to be the right to use the tail-race in 
question in common with the Keefer mill property now owned 
h.v the defendants. The defendants, intending to do as the 
plaintiff had done in 188Ô, began last year to improve the Keefer 
mill property and to increase its capacity. And, in doing so, 
the little wall upon which the plaintiff sets such store was in 
the way and was in part removed. The plaintiff contends that 
1 had acquired a title to its use under the Statute of Limita
tions. With that contention I cannot agree. Both parties were
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in possession of the race-way, and Mr. Lawson’s consent to tin- 
erection of the wall, under the circumstances, should he con 
■trued as a revocable license, and not as, in effect, the plain 
tiff contends, an undertaking that no future changes or im
provements should he made in the Keefer mill. Roth parties 
were, I think, perfectly at liberty to make any changes or en
largements which they desired in their respective mills, so lomr 
as they did not thereby involve a use of the tail-race which 
would be injurious to the other property. The defendants' n 
cent changes involve a further enlargement and straightenin'.: 
of the raceway which it is said, and practically not disputed, 
can easily he made sufficient to carry away all the water from 
liotli mills. The mistake which the defendants made was in first 
interfering with the wall, which when the changes are com 
pleted would have been merely a useless obstruction.

Such enlargement they are now by the injunction under 
bonds to make at their own expense, and for their mistake the 
have been condemned by the Divisional Court to pay as darn 
ages $200, a result with which 1 do not feel called upon to in 
terfere.

The judgment should, however, be amended so as to declare 
the parties to he entitled to the use in common of the raceway, 
instead of the present declaration as to title therein contained 
And there should he no costs of the appeal.

M \< larkn, J.A.. agreed with Moss, C.J.O.

Meredith, J.A.:—Whether the rights of the parties, in 
question in this action, are vested upon their title deeds, or 
upon long user, the result is the same, when the facts are rightly 
understood; though they are plainer in the latter view ; and 
that result is that neither party has a right to prevent the use, 
by the other, of the tail-race in question so long as such a u« r 
does not injuriously a fleet the user by the other; and it is suffi 
eiently proved that by a proper enlargement of the capa i:y 
of the tail-race the increased capacity of the defendants' mill 
can be maintained without any obstruction to the flow from 
the plaintiff's mill as it now is; and so any injunction against 
the defendants should not extend beyond the time when such 
an enlargement of the capacity of the tail-race shall have hi-en 
made by the defendants.

The plaintiff’s claim in respect of the small stone wall eiw 
ted by him, in the tail-race, is not well founded, even upon his 
own testimony rightly interpreted. It was built, I haw no 
doubt, for the same purposes only as that for which the loose 
stone wall which preceded it, was made by the then owner of the 
defendants’ mill ; that is the protection of the water wheels of 
that mill from “burning out.” The plaintiff, in deepen ini: the
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tail-race, for his own purposes, disturbed the protection which 
the loose stone wall afforded, and, therefore, built the wall in 
question to restore it, which it did. Having been built in that 
way and for that purpose—altogether for the benefit of the 
defendants’ mill and in substitution for its loose stone wall— 
there is no reason why the owners of that mill might not remove 
it, as they might have removed the loose stone wall.

The plaintiff’s somewhat belated, and. to me, quite unsatis
factory, effort to make it appear that the substituted wall had 
some other purpose and effect, proves nothing more.

The defendants should be enjoined from using their in
creased water discharge, into the tail-race, until they have made 
sufficient provision for carrying it off, and shall carry it off, 
without obstructing, the capacity of and discharge from the 
plaintiff’s mill now existing; and should pay the damages 
awarded to the plaintiff by the Divisional Court, the amount 
being reasonable. They should also, 1 think, have been ordered 
to pay the plaintiff the general costs of the action, including 
the appeal to the Divisional Court; hut, as that was not done, 
it is but fair that no costs should be awarded against him here, 
though, in the substantial result, failing upon this appeal.

ONT.

C. A.
1912

Davey

Foi'ey-

Co.

Meredith, J.A.

Magee, J.A. (dissenting) :—The plaintiff’s parcel of land 
adjoins the north side of that of the defendant company. To
gether they do not exceed an acre. Doth lie between two strips 
of Government land, one on the west bordering the east side of 
the Welland canal and the other on the east containing the 
head-race which supplies the mills of both parties and is itself 
fed from the canal. The mills are worked by water obtained 
by rental or permission from the Government from the surplus 
canal waters. The tail-race from the defendants’ mill runs 
somewhat north-westerly past the plaintiff's mill across what 
he claims as his land and then more northerly through the Gov
ernment land and discharges into the canal at the level of lock 
23. It cuts off to the west of it u very small triangular parcel 
not over fifteen square feet apparently at the south-west angle 
of the land claimed by the plaintiff. The plaintiff’s mill also 
discharges its waters into the tail-race by a channel running 
westerly from the mill. A spillway runs westerly from the liead- 
race to the tail-race, its northern edge being south of but near 
to the admitted boundary line there. That admitted boundary 
from the head-race to the tail-race is about 24 feet and 1 inch 
north of the defendants’ mill. The plaintiff claims that that 
line continues as the boundary through to the Government 
canal land. Each party claims to own the soil of the tail-race 
north of that line and that the other has only an easement for 
discharging through it a limited quantity of water, the owner's
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Keefer. In 1824 the Welland ('anal Company was incorporate ! 
and subset|unitl.v the canal was taken over by the Board of 
Works of the then Province of Canada. By deed dated 13th 
November, 1845, made between George Keefer and the Board 
of Works reciting that he had permitted the canal company !<■

Mngpi\ J. A. occupy about 24 acres without having executed a convey an 
and that he had consented to execute a deed of the same

in ponniileration of tin* Hoard of Works allowing to him. hi- lu*i - 
and it—ign* forever the ii-e rf a suflleient <|iiaiutity of water to 
the flouring mill and all the machinery connected therewith at | • 
sent in the posse—ion and known as the piujierty of the said <iem-• 

Keefer at the village of Thorold whenever there may lie any surplus 
of water in tin* canal lieyond what may In* considered necessary for i: • 
purposes of the canal hy the Hoard of works or their agent.

George Keefer conveyed to the Board 24 acres and 27 perche»? 
covering the canal and land on each side and also some add 
tional lands. One of the easterly boundaries runs from a stak** 
20 feet from the south-west corner of George Keefer's stop** 
mill northerly 350 feet to a point opposite the head of luck L'l. 
Beyond the recital there is no grant by the Board of the rigid 
to water and no mention of disposal of it and there is no re
servation by Keefer of any right to the tail-race across tin* 
lands granted by him. In his will, in 1855, he speaks of t 
water privileges granted him by the Board of Works. It would 
not lie too much if it were necessary here to presume a grant 
lioth of the water and the right to diseharge it through the 
Government lands.

The flouring mill there mentioned is now the defendants* 
mill or forms part of it. An old plan of 1827, registered in Is 1. 
shews a grist mill at this point and indefinitely indicates an 
irregular water channel running northerly therefrom somewhat 
as does the present tail-race. It is not suggested that it w r 
was a natural watercourse.

As regards the subsequent title lioth parties with praise
worthy but unsatisfactory economy have put in only registrars' 
abstracts of registrations giving very meagre particulars If 
one errs in any of the assumptions which have to be made as to 
their effect the original document or copies should be produced.

George Keefer evidently died between 13th July, 1855, the 
date of his will and 2nd July, 1858, when it was registered. The 
abstract shews a devise to his three sons, George, Peter and 
John, of
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all the large stone mill and lot of land thereunto hchmging with all
the water privilege* of the same a* granted to me and my heirs
forever by the Board of Works.

Another abstract mentions that George and John and 
Thomas C. Keefer were executors—no other parts of the will 
are set out and 1 assume that no further light would he given as 
to the exact extent of this devise. It is conceded, however, that 
the stone mill is now the defendants’ mill or forms part of it— 
we are not informed what he did with the rest of his lands nor 
what other children or heirs he left.

For all that appears, however, the “mill and lot of land 
thereto belonging” may have included both parcels if the plain
tiff’s land was not then built upon. Indeed we tind that on 
22nd July, 1830, lu- had given a mortgage on one and a fifth 
acres upon which was erected a large stone mill and which 
evidently included both these parcels and some adjoining land, 
and the description commences at the south-east angle of “tin* 
said lot.” There seems to have been a lease of the stone mill 
and premises on 30th April, 1850, hut the abstract gives no 
further indication of the size of the lot or by whom the lease 
was made. If he really had in view a division one would ex
pect to find some provision as to water privileges for each par
cel. There is no evidence of any fence or other division mark 
nor of the existence of any building on the plaintiff's land be
fore the testator's death. None is shewn on the old map of 1827 
nor referred to in the deed of 184."), nor in the will of 1855, and 
the earliest mention of a building is by a witness for defendants, 
Thomas Grenville, who was born in 1852 and professes to remem
ber being in the cotton factory thereon when he was six or 
seven years old. The earliest mention of the cotton factory 
in any document produced is in October, 18(12.

If it could be shewn that the testator had in mind a separa
tion of the two parcels with no contemplation of water power 
for the northern parcel then a very natural division would In* to 
give with the flouring mill all that was used with it alone and 
if so the northern edge of the spillway if then existing and the 
north-east side of the tail-race would have lieen a very natural 
anil complete northern boundary. The plaintiff says “there 
was always a spillway,” out 1 am not sure that he is not re
ferring to one at Lav. Sun’s dam across the tail-race. That 
boundary would give the soil of the tail-race as well as the mill 
to his three sons. As the rights of these parties, in my view, de
pend upon subsequent acts and documents and not upon the will 
it is really necessary to know what he intended. It may be that 
even before his death there was a line of division known in the 
family and aeeording to which the devise was made and that
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In 1863, was registered a deed marked in the registrar's
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abstract Q.C. (quit claim) dated 21st October, 1862, from 
George, Peter, Jacob, Samuel, Janus, Augustus, Alexander and 
Thomas C. Keefer. Elizabeth Ilamot Ann Kelso (with her hus 
band), Catherine Eastman and Amelia McFarland to John G. 
Keefer covering inter alia

Maevr, J. A.
a lot of land upon which a cotton factory has been erected with a 
water privilege on the cost side of the Welland canal on the north 
side of Mill street north of the Keefer mill.

This cotton factory, a wooden building subsequently re
built of stone after a fire is now part of the plaintiff’s mill and 
this is the first documentary reference to its existence. A part 
of its southern wall is yet standing.

I assume that as seems to have been admitted (p. 30) this 
deed by a grant or release conveyed to John 0. Keefer the inter
est c r parties to it in the land mentioned in it and that
they, or some of them, alone, or with John G. Keefer were the 
parties entitled or who might be entitled under the will or as 
heirs of George Keefer, deceased, to any property here in ques
tion not devised to George. Peter and John Keefer. The fact 
of so many joining in that deed would indicate that three
were not the sole owners unless, indeed, the others were joined 
to remove doubt as to the extent of the devise to the three. 
What then was the lot thus conveyed? It is said to be on the 
north side of Mill street and north of the Keefer mill. Accord
ing to the map and plans, that street does not extend west of 
the east side of the head-race nor as far north as the dclïn- 

1 mill. Doth Mill street ami the Keefer mill are more than 
20 feet south of the admitted boundary. We, therefore, must 
look elsewhere for a better description. But at this stage John 
G. Keefer owns the cotton factory lot and George and Peter and 
John Keefer who owned the Keefer mill lot, have joined in 1 he 
conveyance to him, and a water privilege belongs to it which 
implies that there was some arrangement for obtaining water 
from the head-race and that water had to be discharged. At 
that time and up till about 1870 according to the evidence the 
water from the cotton factory went into the tail-race. Indeed 
a plan, undated, annexed to the water lease for that building 
(then used as a cement mill) from the Crown to John Battle 
dated lltli February, 1880, shews that the water took that 
course, but that plan must have been prepared before that date 
and I may note that the delineation of the land seems mani
festly erroneous, explainable, perhaps, by Grenville's evidence
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that both mills were run for a time by one man as a cement 
factory.

On 24th November. 1802, John G. Keefer, by three separate 
deeds conveyed to John Keefer, to Thomas C. Keefer, and to 
Catherine Eastman, one undivided third each in the cotton mill 
property. In each the description is “one undivided third of 
the lot and cotton mill thereon erected, north side Mill street 
on the north of the Keefer mill on the east side of the Welland 
canal together with one-third of the water and all other privi
leges thereunto attached appertaining or belonging.”

On July 21st and July 28th, 18f>.">, John Keefer and Cather
ine Eastman respectively conveyed each his or her one-third to 
Thomas C. Keefer who thus became sole owner. And here, for 
the first time, we have the boundaries definitely stated thus :

Undivided one-third of nil hydraulic lot on which is erected the 
Thorold cotton factory on the vast side of the Welland canal together 
with the undivided one-third of all houses, outhouses and waters 
thereon erected and all appurtenances to said premises lielongmg to 
which said cotton factory and premises arc bounded on the east hy 
the rear of the lots on Front street, on the west hy the lands of the 
Welland Canal Company, on the north by the laud commonly known 
as Christy's mill lot. and on the south hy a line drawn from a point 
half way between the nearest part of the northern wall of Keefer 
mill and the southern wall of the said cotton factory through east 
and west to the eastern and western boundary of the said cotton 
factory and premises.

Here then, we find the line of the southern boundary de
clared to extend ns the plaintiff claims through to the western 
boundary and John Keefer, one of the owners of tin* Keefer 
mill lot, is conveying the land north of that line and declaring 
that “the cotton factory and premises’*—the hydraulic lot— 
are so bounded. At that time the south wall of the cotton fac
tory of which part still remains was about 48 feet 2 inches north 
of the Keefer mill.

< hi 26th March, 18ti(i. Thomas C. Keefer conveyed to Win. 
W. Wait

the Thorold t ‘on factory lot hounded on the north hy the Christy 
mill lot. on t uith hy the Keefer mill lot. on the east hy the mill- 
race, and on . vest by the Hoard of Works line.

From Wait the property passed by the latter description 
through several intermediate successive owners until in 1H8:i 
the plaintiff became sole owner. He has been operating the 
pulp mill thereon ever since.

After John Keefer had so drawn the boundary line \w find 
him with George and Peter Keefer conveying to James Lawson 
and Win. 0. Cowan by deed dated 21st September, 1868, “the 
property known as the Keefer mill lot” bounded on the west
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by the Hoard of Works line, on the south by the land of John 
Brown, on the east by the mill-race and “on the north by a 
straight line drawn from said rave to the Hoard of Works line 
and running midway between the north wall of the mill and the 
south wall of the main body of the building, north of the said 
mill and used as a cotton factory together with all the water 
privileges and right of water for the use of the said mill and 
for running the machinery of the said mill acquired by George 
Keefer, deceased, from the Hoard of Works.”

This is the only conveyance under which the defendants 
have any claim and clearly it only gives the land south of the 
boundary contended for by the plaintiff, and as there is no suit 
gestion of any possession adverse to the plaintiff north of that 
line the defendants’ claim to the ownership of the tail-race is 
effectually disposed of.

Lawson remained interested in the property and ran the 
factory till 1887, and subsequently it passed through various 
successive ownerships till in April. 1910, it was conveyed to 
Herman M. Reiger who is said to bold for the defendant com
pany. The conveyance to him states the north I founds ry line 
as going to the Hoard of Works line just as in the deed of l"i>> 
The water privileges ami rights are referred to as being those 
acquired by a previous mortgagee, the (jueliee Hank, but a re 
ference to the registrar’s attract does not shew that they as
sumed to exceed those acquired by Lawson and Cowan. So that 
II. M. Reiger and the defendant company on the face of the 
conveyance had direct notice of their boundary and limited 
rights.

Although it is extremely unlikely that the cotton factory 
was originally built exactly the same number of feet and inches 
distant from an established boundary line as the grist mill was, 
and. therefore, it is more than probable that the line half way 
between the two buildings was an arbitrary one. afterwards 
established, nevertheless it is clear that Indore either of these 
two properties left the Keefer family that 1 founds ry betw.-u 
them was definitely settled and known. Thomas C. KeelVr 
through whom the plaintiff claims had a conveyance in 1 
of one-third with that expressed boundary from John Keefer 
through whom the defendants subsequently claim. If the phi a- 
tiff had only that one-third it would suffice to give him a right 
of action against the defendants who have no share at all Hut 
Thomas (\ Keefer also had title by the deed of 1862 to "a lot 
upon which a cotton factory has been erected,” north of the 
Keefer mill ami of Mill street, from Peter and George Keeler, 
and when Peter and George and John subsequently convey to 
Lawson and Cowan “the property known as the Keefer mill 
lot,” they expressly declare how that property so known in
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bounded. That conveyance makes a solemn admission by all 
parties to it though not an estoppel against them for the plain
tiff. It is, I think, perfectly clear, that the plaintiff's pre
decessor Wait acquired the title to all the land north of the 
straight line forming the boundary, and the defendants’ pre
decessor acquired none of it, but at the most an easement in the 
tail-race.

It is not shewn that any one connected with the Keefer mill 
has ever since exercised any acts of ownership over the tail- 
race north of the I ary or expended any money or labour 
upon it. On the contrary the plaintiff during his 2"» years of 
ownership has deepened, widened, straightened, and walled it, 
besides making considerable expenditure upon the head-race, 
which apparently would serve for the benefit of both properties.

I would therefore agree with the learned trial Judge that the 
land occupied by the tail-race north of the " Ian line be
longs to the plaintiff subject to whatever easement the defend
ants may he entitled to tlien-in and consider that the appeal 
should he allowed in that respect.

Then as to the extent of the easement. It is unnecessary to 
consider what effect the conveyance hv George, Re ter, and John 
Keefer to John U. Keefer, had upon their right to send water 
over the land granted or released to him and thus derogate from 
their own conveyance. No they intended to retain the
right of discharging water to the full capacity of the existing 
mill. 1 do not see that it can Ik- said they intended more. The 
will indeed only mentioned the water privilege as granted by 
the Hoard of Works that was sufficient in 1H4Ô) to work the 
mill and all the machinery. And when they conveyed to Law- 
son and Cowan, in 1 868, they only specified “all the water 
privileges and right of water,” for the use of the mill and 
machinery, “acquired by George Keefer, deceased, from the 
Hoard of Works.” No doubt that might In* intended as only a 
conveyance of the right to free water and to have no hearing 
upon the right to use and discharge whatever water they could 
acquire. Hut 1 am desiring to point out that there was no in
timation in any of these documents of any intention to re- 
serve more than the capacity at that time of the mill. And even 
if an implied reservation would he to as great an ex
tent as an implied grant it would go no further than such cap
acity. And neither they nor Lawson and Cowan nor those 
claiming under them would have any right to increase the bur
den. I sec no ground whatever for implying tenancy in common 
or equal privileges in the tail-race. The utmost, I think, would 
Ik the right of reformation of the deeds of 18ti2 and I860 to 
effectuate if necessary an implied reservation to the extent men-
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power for four run of stones and the machinery. That appears 
to have been the capacity of the mill. In 1883, he changed it 
to a roller mill, and put in different wheels and used about loo 
horse power. It does not follow that he used more water with 
the improved machinery. That seems to have been the only

Ma«ee, J. A. change, if it was one, as to quantity of water before Reiger or 
the defendants acquired the property in 1910, and began the 
manufacture of wood pulp. They applied to the Government 
for permission to take more water from the head-race. Tli 
and the canal authorities agreed to consider that George Keel, r 
the testator had been entitled to water for a maximum of Inn 
horse power, and they obtained a lease from the Crown which 
so recites (dated 19th April, 1910), of sufficient for 800 addi
tional, making 400 horse power in all. But they put in new 
wheels and machinery of a capacity of over 600 horse power 
and have since been using admittedly 400 horse power and <lis- 
charging the increased quantity of water into the tail-race and 
to provide for this greater quantity they enlarged the openings 
for intake and discharge. The 400 horse power does not neces
sarily use four times as much water as Lawson did, for the de
fendants’ wheels and machinery are more effective but the dis
charge is undoubtedly much greater and has raised the water 
in the tail-race. It is hardly denied that thereby the free flow 
from the plaintiff’s mill and the free working of his wheels lias 
been interfered with to some extent.

Apart from any right under the conveyances the defendants 
also say there has been sufficient user to enable them under the 
Statute of Limitations to an easement for using the tail-race 
on the plaintiff's land. Lawson ran the mill continuously 
from 1868 to 1887. Apparently it had previously been used 
from 1862 to 1868. From 1887 till November, 1888, it was oper
ated by one Spinks. Then from November, 1888, till June, 
1890, during the ownership of one Clark, it was idle and no 
water running from it. In April, 1892, it was sold to one 
Fraser, who in 1893 mortgaged to the Quebec Bank, by whom 
it was conveyed in July, 1900, to one Dawson, whose ex-iu- 
tors joined in the conveyance of April, 1910, to II. M. Reiver. 
Between 1893 and 19(H) the mill was shut down for several y.an 
and no water passing through. Again it is said, but not cl. ;irly 
proved to have lawn closed for several years and up to April. 
1310, during the ownership of Dawson, who seems to have h- Id 
for the Imperial Artistic Wood Turning Company.

It is evident that in 1888, there had been more than 20 
years' active enjoyment of the easement since either 1862 or
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1866, and that would have been available as a defence by Spinks. 0NT 
if an action had then been brought against him. The intervals c ^ 
ef non-user since 1888 have, in no sense, been interruptions by uu » 
the plaintiff, but were owing no doubt to financial circumstances 
of the owners of the mill for the time being. Nor did they occur ^A'rY 
with any intention of extinguishment or abandonment of the folkt- 
easement. But the Limitations Act, 10 Edw. VII. ch. 34, sec.
36, requires that the full period of 20 years of actual enjoyment * °'. 
without interruption shall be the period next before the action m»s~. j.a. 
which was begun in the autumn of 1010. It cannot be said that 
there has been enjoyment ever since 1800, for there were sev
eral years between 1893 and 1000, during which it is proved 
there was no enjoyment of the right. The defendants then 
cannot claim the benefit of the statute, though even if they 
could it would not increase the burden beyond the actual user 
which did not exceed 100 horse power. But they are still en
titled to that extent under the old easement, which, as 1 think, 
it should be presumed, George, Peter, and John Keefer, by some 
agreement or grant were possessed of, and which has not l>een 
extinguished by mere non-user during the intervals referred to 
—but only modified by the dam and wall to In* referred to.

With regard to the wall of the plaintiff, removed by the 
defendants, the facts appear to lie these. Lawson, the owner 
of the defendants’ mill, when putting in new wheels, about 
1883, found it necessary to raise the water so as to cover them 
and prevent their burning out. lie had put in some addi
tional discharge tubes and constructed a curved wall to guide 
the water therefrom. That wall led from the mill to the east 
side of the tail-race at the boundary. To back up the water he 
constructed a rubble wall or dam on his own side at the Iniund- 
ary from the curved wall across the tail-race. The water then 
flowed over that rubble dam and fell into the tail-race on the 
plaintiff s side. Originally the water from the plaintiffs mill 
whs discharged into the tail-race. When the plaintitl' bought 
he found it not going into the tail-race which emptied into the 
canal level of lot 23, but carried across and al>ove the tail-race 
by a wooden flume, which ran directly west and emptied into 
the <anal level of lock 24, which is higher than lock 23. This 
flume dated from 1820 or perhaps a little earlier according to 
the defendants’ witness Grenville. In making his improvements 
about 1886, the plaintiff decided to dispense with the flume and 
run the water again into the tail-race and to deepen the latter 
so as to give more head. As the water would run into the tail- 
race close to the boundary line, there would lie danger of under
mining the rubble dam, which Lawson had built and also the 
banks. So he built a stone wall on his own side of the bound
ary and across the tail-race and in front of it a sloping apron
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which the water flowed upon and over it without interruption. 
This condition remained until the defendants came. They 
wished to increase their head of water from 17 to 18 feet to 
about 23 feet, and they were going to use a different sort of 
wheel, and they needed to let off the water at a lower level, and
so they decided to remove the rubble dam or make an opening in 
it and they appear also to have deepened their tail-race. That 
would still leave the plaintiff’s wall as an obstruction across tin* 
tail-race, and without consulting him they removed it, or at 
least, the upper part of it. Edward Foley, one of the defendant 
company, says their mill as now constructed could not be run 
with the wall there, and they would have to raise the wheels if 
the wall be restored. Foley was at one time the plaintiff’s fore
man and had in fact taken part in building the wall, and there
fore knew it was the plaintiff’s. The defendants seem to have 
acted in that matter inconsiderately. It must, I think, be taken 
that Lawson and his successors in title deliberately •<!
their right to discharge the water at the lower level below' the 
top of the wall and assented to the plaintiff’s right to maintain 
the wall in that position upon his own property. It had been 
there for 24 years before its removal. The defendants had no 
right to remove it. It is not very clear what would be the cost 
of replacing it, but $50 would, perhaps, cover it.

Then as to the damages to the plaintiff's business 
incurred. The water is higher in the tail-race by from G inch s 
to 14 inches. That is, it varies as much as 8 inches above the 
G inches. Foley says it was usual for it to vary from 3 inches 
to G inches. Thus it would appear there is a permanent in
crease of G inches, and an increase of variation as well. The 
plaintiff attributes all the undoubted interference with the 
working of bis mill, affecting not only quantity but y of
output, to this increase. But it is manifest from the evidence 
that there would be two causes of interference—one the lower
ing of water in the head-race and the other the raising of it in 
the tail-race. As already mentioned the defendants enlarged 
their intake opening and thus drew more water from the head
race. The effect of this is to lower the water at the intake of 
both mills. According to Mr. J. C. Gardner, C.E., whose evid
ence in this regard as modified on cross-examination is not dis
puted by any expert witness, this lowering of the water would 
account for the greater part of the plaintiff’s loss of power. 
But the defendants arc not liable for taking whatever the Gov
ernment permit them to take out of the head-race as the plaintiff 
has no existing continuing lease or right to any t quail-
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tity. He is apparently only obtaining water at sufferance, hav
ing laid out a good deal of money upon the head-race as well as 
the tail-race. For only a fraction of the loss in his output can 
he hold the defendants responsible by their interference with 
the tail-race. The learned trial Judge was not satisfied that 
any damage had been proved therefrom. The Divisional Court 
considered that $250 would compensate him for the injury from 
September, 1910. to 9th December, 1911. Although holding the 
defendants to be the owner of the race they were assessing the 
full damage from increase of water. 1 cannot say their assess
ment should be disturbed for that period but as I think the 
operation of the injunction against the defendants should he 
stayed till 1st July, 1912, I would assess the whole damage 
from September, 1910, up to that time at $.175, making with 
$50 for the wall $425 in all.

The defendants should be restrained from discharging into 
the tail-race more water than was sufficient for development of 
100 horse power with the wheels previously in the mill—but 
the injunction to Ik* stayed till 1st July next, to enable them to 
make any necessary alterations.

Counsel for the plaintiff. 1 understood, to he willing to 
allow even 150 horse power with improved machinery. If so, 
that may be so modified.

The plaintiff should have an opportunity of rebuilding the 
wall and apron or either within two months after the 1st July 
next, doing so with all proper dispatch, and the defendants 
should be restrained from discharging water through the tail- 
race during the re-const ruction so as to interfere therewith.

The plaintiff should be declared to be the owner of the 
tail race subject to an easement in the defendants to discharge 
waters from the mill at the former height of the plaintiff’s 
wall, not exceeding the quantity already mentioned.

The defendants should pay the damages and all costs, in
cluding those of this appeal.

It is to be hoped that in any event the parties with the aid, 
perhaps, of the canal authorities, who seem to have control of the 
situation, will be able to come to some sensible business arrange
ment. which will not retard enterprise.
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QUE. CANADIAN LIGHT AND POWER CO. v. JULIEN.
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Quebec Kina's Bench (Appeal Side), Archambeault, C.J., Trcnhnlim. 
Lavcrgne, Crons and Carroll, ,/,/. April 29, 1912.

Highways ($ III—104)—Changing grade ok street—Public improw

April 29. ments—Damages to abutting owner.
In a complaint lodged lieforc the Quebec Public Utilities Commission 

it is sufficient to allege an interference with the public right of travel 
or an obstruction to free access to a building in order to give smli 
commission jurisdiction to proceed to the merits of the complaint, and 
an exception to such jurisdiction on the ground that the municipal 
corporation has alone jurisdiction to deal with the road complained of 
will be dismissed. (R.S.Q. 741 et seq.)

This was an appeal (taken by leave of one of the Judges of 
the Court of King’s Hen eh under articles 763 et scq. R.S.Q.) 
from a judgment of the Quebec Public Utilities Commission dis 
missing the appellant’s exception to its jurisdiction to hear tin* 
complaint of the respondent.

The appeal was dismissed.
The order as handed down by F. W. Hibbard, Esq.. K.t . 

President of the Commission, read as follows :—
Montreal, January 9th, 1912. Present—F. W. Hibbard, Esq., K 1 

President; Sir George Carneau and F. C. T.aberge, Esq., Commission!
Rosario Julien (applicant) v. The Canadian Light ami Power Com 

pony (respondent).—Order.—Whereas the complainant in effect mm 
plains that the respondent company, a public utility corporation, tun 
constructed a bridge over its canal in the Parish of St. Timothee. and 
has graded the roads leading up to the said bridge and along tin- 
frontage of the complainant’s property in such manner as to raise the 
level of tin» roadway four or five feet above the level of tin eutr:.i • 
to tin- complainant's property, anil he asks that the commission n 
order thi.t the company do restore the level of such roadway.

Whereas the company contends that in the premises the commi• m 
is without jurisdiction to remedy the matter.

Whereas it appears from the plans and reports of record that the 
company in enlarging its canal decided to reconstruct the bridge ' 
versing the same at the point in question, and obtain the approval of 
its plans for the bridge from the municipal council of the Parish of 
Ht. Timothi»e and a permit to macadamise the approaches to such 
bridge for a width of twenty feet and a distance of two hundred ; tiny 
feet upon the northern approach, and a like width and a distance of 
thirty feet upon the southern approach, although this latter did we 
may lie construed as greater from the approval of certain plain 
milled to said Council, but that for the present this question i-» » •' 
material.

Whereas it appears from the plans produced that the con 
lengthened its bridge by about one hundred and twenty five fed n-l 
that entirely upon the south end in the direction of the complain > t s 
property, and further raised the level of the approach to said 1 
to a d"-tance of about one hundred and seventy five feel, and •
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varying height, ami further graded n road along the hank of said canal 
to a height sufficient to bring it up to the level of such approach.

Whereas the property of the complainant, which consista of a shop, 
dwelling and outbuildings, is situated at the corner of the two roads, 
and the effect of such grafting is to raise the level of both roads from 
four to five feet above the level of his property, and leave a sort of 
trench, about eight feet wide and of varying depth, between two sides 
of his property and the snid grading, making the shop, particularly, 
almost impossible of access by teams ami especially difficult to all in

Whereas article 741a R.S.Q. provides: “(n) The public utility shall 
not interfere with the public right of travel, or in any way obstruct 
the entrance to any door or gateway or free access to any building.”

Whereas it is contended on behalf of the company that the matter 
of such blocking or otherwise does not fall within the jurisdiction of 
the commission, but is an absolute provision of low, the enforcement 
whereof must lie left to the ordinary civil tribunals; further, that the 
work being that of and upon the property of the municipal council, 
and the said company having acted under permit from said council, it 
cannot lie considered to have acted as a public utility corporation in 
grading as aforesaid, but to have acted as the agent or pripoaf of the 
municipal council; and also that the work having been done, the solo 
recourse of the complainant is an action in damages and over which 
the commission has no jurisdiction.

Whereas articles 740-745 inclusive are included within that section 
of the provisions of the law creating and dealing with the commission 
which refers to its jurisdiction.

Whereas it results from the whole effect and tenor of such section 
and article 741, particularly paragraphs 1 and (0), that the commis
sion should have jurisdiction as to all matters ami things whether left 
to its discretion or specifically ordered and enacted by the articles of 
such section (Real, 2nd ed., p. 207).

Whereas it does not appear from article 741a that any distinction 
is to be mode as to when a public utility may and may not obstruct 
the entrance to any door or gateway or free access to any building, and 
that in any event the work done was in its nature incidental and 
necessary to the enlargement of the company’s canal for its own pur
poses and benefit, without thereby assuming that the manner in which 
the sumo was done or the extent thereof were also necessary.

Whereas article 745 specifically provides that where the act com
plained of has been unlawfully done the commission has jurisdiction 
to make such order as it thinks proper under the circumstances.

Whereas the commission is not presently concerned as to whether the 
proper and useful remedy of the complainant would be redress in 
damages but that under the complaint as brought it has jurisdiction 
tu make such order us it thinks proper under the circumstances when 
fully disclosed.

The said exception is dismissed.

Mutera. J. E. Martin, K.C., and J. G. Laurendeau, K.C., for 
appellant, urged, apart from the question of jurisdiction, that 
tin- obstruction, if any, had been done and completed before the 
complaint had been lodged and he cannot now auk for the
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QUE. demolition of the work and tin* restoration of the road to it* 
former condition. No injunction will lie for a past net : Joyce,

__ ' on Injunctions, para. 41. 41 (a), arts. 1318 (a), 1321 (a) ; High,
Canadian „n Injunctions, par. 23.

1*1 » VA KB CO.
Arthur Plante, K.C., lor respondent (F. (if S. A. liaitmt,

K.C., with him) contra.
April 29, 1912. The judgment of the Court was delivered byJulies.

Arciiambkaui/t, C.J. :—This case raises a question of jurisdi- 
tion relative to the (Quebec Publie Vtilities Commission.

The respondent lodged a complaint against the appellant with 
this commission, alleging that appellant, whilst constructing a 
bridge on the Beauhurnois Canal, at St. Timothy, raised to a 
considerable degree the level of the public highway leading to 
this bridge at a spot facing his store and that this raising of tin- 
level hinders public traffic and prevents free access to his store. 
He therefore prays the commission to order the appellant to put 
back the road to its former state.

This complaint is based on art. 741 of the Revised Statutes 
of Quebec of 1909, which says that a public utility, having a 
similar object to that pursued by the , shall not inter
fere with the public right of travel, or in any way obstruct Un
cut ranee to any door or gateway or free access to any building.

The appellant has met this complaint by an exception stating 
that the complaint does not disclose any fact which could give 
the commission any jurisdiction.

The exception of the appellant has been eed by tin-
commission.

The appellant contends that the mails complained of by tin 
re* were executed with the authorization and the consent
of the municipal corporation of St. Timothy; that municipal cor
porations an* not public utilities according to statute; and that 
the Public Utilties Commission has no jurisdiction as rcganls 
municipal mads which are placed under the exclusive control of 
the municipal councils of the corporations within the limits of 
which they are situated.

The question presented in this way <1<h*s not arise in this rase.

The exception merely says that the complaint does not discing 
any fact that can give any jurisdiction to the commission. Now. 

as I have already stated, art. 741 R.S.Q. declares that a public 
utility shall not interfere with the public right of travel or in 
any way olwtruct the free access to any building.

These are the very facts complained of by the respondent. 11*- 
alleges that the raising of the level of tile highway in front of his 
store hy >i interferes with the right of travel and obstruct*
the fn*e access to his store.

Article 74*2 enacts the commission shall have general super
vision over all public utilities subject to the legislative authority

14
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of this Province, mid shall conduct all enquiries necessary for the 
obtaining of complete information as to the manner in which 
public utilities comply with the law.

Article 741 declares that over and above tin* conditions therein 
enumerated and which must be fulfilled by public utilities, 
amongst which is mentioned that which forbids interference with 
right of travel or obstructing access to a building—public utilities 
are subject to all other conditions which may be presented by 
the commission.

in face of these statutory enactments, it seems plain to me 
that the respondent *s complaint contains all averments necessary 
tii give tin* commission jurisdiction.

QUE

K.B.
1912
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Power Co.

Aicharahreult,

Cross, J. :—In article 741 R.S.Q., a number of so-called “con
ditions’* are set forth, and the enactment is that these “condi
tions shall In* fulfilled, over and above those which may be pre
scribed by the commission.M

The first of these “conditions" is that of sub-section (a) 

which is worded as follows:—
(n) The public utility shall not interfere with the public right of 

travel, or in any way obstruct the entrance to any iloor or gateway or 
free access to any buihling.
If that is a “condition” which is declared and established by 

the law itself and is not dependent upon or created by decision 
of the commission, but is “over and above" what the commiwion 
may prescribe, it might be said that the Act itself puts the mat
ter, which forms the subject of the respondent* complaint, out
side of the jurisdiction of the commission.

And it might be added that this view is strengthened by the 
purport of section 2 of article 741, which treats of responsibility 
in damages as a subject clearly outside of the jurisdiction of the 
commission.

Rut when it is seen, upon looking at tin* other enactments 
which are grouped together under the heading of “Jurisdiction 
of the Commission" I in which articles 741 and 74Ô are included), 
that the enumeration of “conditions" declared in article 741 is 
followed in article 74Ô by the enactment that

If the AttorneyOeneral or any party intereste«l makes complaint to 
the commission that any public utility, municipal corporation, com 
puny or person has unlawfully «lone or unlawfully failcil to «In. or is 
about unlawfully to «le» or unlawfully not to <lo something relating to 
a matter over which the commission has jurisdiction as aforesaiil, ami 
pray* that the commission do make some onlcr in the premises, the 
commission shall, after hearing such evidence as it may think lit to 
require, make such onler as it thinks proper umler the circumstances.

I consider that the effect of the combined operation of the 
articles grouped under the heading of “Jurisdiction of the Com- 
missioti” is that the commission may make orders for the fulfil
ment of the “conditions" set out in article 741. and may “over
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and above” them prescribe other conditions within the limits of 
the jurisdiction conferred upon them by other articles of the Act. 
This conclusion is strengthened by the consideration that in for 
mutating one of the “conditions”; namely, the one set out in 
clause (g), express provision is made for action by the com
mission.

Having come to this conclusion, it appears to me that a short 
step further brings one to the decision that the appellant’s objec
tion to the jurisdiction is not well founded.

The ground of that objection is in substance that the work 
complained of was done on a public highway with the consent of 
the municipal corporation and within limits or purposes in which 
that corporation had jurisdiction to give a valid consent.

The entrance to a door or gateway, or the free access to a 
building may be obstructed as effectively by an embankment or 
other work set up on private property as by such work set up 
in a highway.

The jurisdiction of the commission is the same for one ease 
as for the other.

Whether, in view of the consent of the municipal corporation, 
it should be held that the work was or was not a work “unlaw
fully done” within the meaning of article 745, may be an impor
tant question for the commission to consider upon the merits of 
the complaint, and possibly for the Superior Court to consider 
if the commission in deciding upon the merits were to make an 
order upon a matter with which the municipal corporation alone 
had jurisdiction to deal, but we are not to anticipate that the 
commission will overstep its jurisdiction. The question here is 
whether or not the legal relation of the municipal corporation to 
the work done in view of its having been done upon the highway 
has divested the commission of jurisdiction or not. As above 
indicated, I consider that the jurisdiction of the commission exists 
and that the objection to it has lieen rightly rejected.

I also consider that the appellants’ objection, to the effect that 
the jurisdiction of the commission is non-existent because the 
work had been completed before complaint was made, is not well 
founded.

It has long been recognized that an injunction may tie granted 
to suppress the continuance of a public or private nuisance And 
it is not a valid objection to granting a mandatory injunction, to 
say that the injury was completed before the application for the 
writ : Kelk v. Pearson (1871), L.R. 6 Ch. App. 809, 813; Paltt 
v. Home and Colonial Stores (Ltd.), (1904] A.C. 179, at j». 194; 
Jackson v. Normanby Brick Company (1899), 68 L.J. Ch. 407.

It would follow that this argument, based upon the existence 
or non-existence of a legal right to an injunction, is not well 
founded.
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Hut it is to be observed that a law Court, in deciding upon 
the grant or refusal of an injunction, is guided by rules of strict 
law and can do nothing by way of grunting an alternative relief. 
This is not always so with the Utilities Commission. Thus, in all 
the cases which come under the application of section 745, where 
there is an application for the making of “some order in the 
premises,” authority is given to the commission, not simply to 
decide upon or enforce existing legal rights as a law Court would 
have to do, but to “make such order as it thinks proper under 
the circumstances.”

It can also lie seen in section 740 that the commission has 
authority to “prescribe terms and conditions.” In such a posi
tion of statutory legal authority, I consider it a mistake to argue 
that the exercise of the powers of the commission (at all events in 
those eases to which I have referred as coming under sections 740 
(in part) and 745), is controlled by the rules of law respecting 
the grant or refusal of injunctions.

From the nature of the subjects upon which the commission 
has to act it must result that its judicial and its executive powers 
must merge into each other.

My conclusion is that the appeal should be dismissed.
Appeal dismissed.

Re STURMER and TOWN OF BEAVERTON.
Ontario Divisional Court, Clutr, hatrhford, ami Middleton. JJ. 

January ’2(1. 1912; Court of \ppeal, Moan, C.J.O.. in Chambers, 
February 17, 1912.

1. Cost* (8 I—4a)—Liability or heal litigant behind nominal plain-

The real litigant who put* up a man of straw in whose name the 
litigation is carried on in order to avoid liability on the part of the 
real litigant for costs may, on dismissal of the claim, be cited by 
notice to appear and shew cause and may thereupon be ordered in a 
proper case to pay the costs of the opposite party even when the 
nominal litigant hail a legal status similar to that of the real liti
gant to institute the proceedings.

\Sturmrr v. Hearer!on, 2b O.L.R. 190. affirmed on appeal; The 
Quern v. Greene (1843). 4 Q.B. (14(1. 12 L.J.N.S. Q.B. 239, applied.]

2. Appeal (| XI—721)—Leave to appeal—Where no novel principle.
Ix-ave to appeal is properly refused where the amount in question 

i* below the statutory sum and the decision sought to be appealed 
from introduces no new rule of decision.

3. Appeal (8XÎ—721)—Leave to appeal—Judicial discretion in
Court beixiw.

Where the amount in question is less than the amount in respect 
of which an appeal can lie taken without leave, an application for 
leave to appeal will not lie granted merely to review the question of 
the proper exercise of a judicial discretion by the Court below.

Appeal by Alexander Hamilton from the order of Boyd, C., 
25 O.L.R. 100, 192, requiring the appellant to pay certain costs, 
amounting to $384. to the Corporation of the Town of 
Beaverton.
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Argument

G. Lynch-Staunton, K.C., for the appellant, Hamilton, argued 
that the case at bar was entirely different from the cases in eject
ment which are cited in behalf of the respondent’s contention, 
as the jurisdiction to award costs against a landlord in these 
cases has always been regarded as an exception to the general 
rule that the Court will not interfere to make a person who is 
not a party to the record pay the costs of the action, though lie 
is the real party interested in the event of it: Hayward v. Giffard 
(1838), 4 M. & W. 194, a case which was followed in Evans v. Kies 
(1841), 2, Q.B.334,11 L.J.N.S.Q.B. 11. See also Thrustoutd. Jones 
v. Shenlon (1829), 10 B. & C. 110, 112, and Berkeley v. Dimer y, 
ib. 113 (n.) The distinction between ejectment cases and others 
is also referred to in Hutchinson v. Greenwood (1854), 4 E. B. 
324, which is cited in the judgment from which this appeal is 
taken. The language of Warrington, J., in In re Appleton 
French & Scrafton Limited, (1905] 1 Ch. 749, at p. 755, shews that 
cases of that kind cannot be treated as precedents in a case like this, 
which is similar to the Hayward case: see Hayward v. Gifford, 51 
R.R. 529, and cases there collected. It cannot be said that the 
plaintiff in this case was a “ manufactured plaintiff,” and there is no 
reason to believe that he would not have taken the proceedings 
in any case. The application of the respondents is quite different 
from one asking for security for costs, in respect of which the 
Court has most extensive powers.

W. E. Iianey, K.C., for the respondents. The line of author!t\ 
relied on by the appellant is derived exclusively from common 
law, yet the opinion of the majority of the Court in Hutchinson 
v. Greenwood 4 E.&B. 324, is against him, as also a line of equity 
cases : sec Corporation of Burford v. Lenthatt (1743), 2 Atk. 551: 
Attorney-General v. Skinners Co. (1837), C. P. Coop. (Prac.) 1, 7. 
cited by Boyd, C; Anonymous (1807), 14 Yes. 207; Hearsey v. 
Pechell (1839), 5 Bing. N.C. 400 (a common law case) ; In re Part
ington (1821), 6 Madd. 71 ; Burke v. Lidwell (1844), 1 Jo. <\r La. T. 
703; Mason v. Jeffrey (1800), 2 Ch. Ch. 15, where Burke v. Lidwell 
is referred to; Hathway v. Doig (1881), 9 P.R. 91; Andrews v. 
Barnes (1888), 39 Ch.D. 133, per Fry, J., at p. 138, where lie 
deals with the jurisdiction of courts of equity in relation to 
costs.

Lynch-Staunton, in reply, argued that the cases cited on 
behalf of the respondents were not applicable. Lord Campbell 
says, in his judgment in the Hutchinson case, that it is an excep
tion to the general rule; so that case is really authority in our 
favour. He referred to Fraser v. Malloch (1890), 23 Ret tie 019.

January 20, 1912. Clute, J.:—Appeal from th*1 order of the 
Chancellor directing one Hamilton to pay certain costs amount
ing to $384, the balance of costs in testing local option by-law.

It clearly appeared and was not disputed that the proceedings 
taken in the name of Stunner were at the instance of Hamilton
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and one Overend. Sturmer being irresponsible, they put him 
forward in order to escape liability for costs; they became re
sponsible to the solicitor who acted for Sturmer for his costs, 
and they furnished the money paid into Court as security for 
costs. The amount here ordered to be paid is the amount in 
excess of the security given.

The Chancellor held that the proceeding was an abuse of the 
process of the Court, and that there was inherent power in the 
Court to make the person who had set the Court in motion pay 
the costs of the unsuccessful application, and this though the 
person be not formally a party, but one who is the instigator 
and supporter of the movement. He further held that under 
the Judicature Act* there is now ample jurisdiction to deal with 
costs; full power is given to determine by whom and to what 
extent costs are to be paid: sec. 119.

Mr. Lynch-Staunton strongly urged that the rule here in
voked was only applicable in cases of ejectment, because in 
those cases the tenant is put forward by the landlord as a party, 
and that the Court has no jurisdiction to bring any one not a 
party before the Court and order him to pay the costs, and that 
the Judicature Act has no application to the present case, and 
does not extend the rule to a case like the present.

He further pointed out that, in the present case, the applicant 
had a right to move, and that it was only in those cases where 
the applicant had no right that the rule applied.

The case chiefly relied upon by the appellant was Hayward 
v. Giffard, 4 M. & W. 194. The affidavits upon which the rule in 
the Hayward case was obtained, calling upon one Spencer to pay 
the defendants their costs, tended to shew that Spencer was the 
real plaintiff, and not Hayward, and also set forth an admission 
by the plaintiff's attorney “that the action was brought by and 
at the instance of the said George Spencer, and that the said Hay
ward was the nominal plaintiff only.” Lord Abinger stated that, 
were they at liberty to consult equity and justice, they should 
probably make the rule absolute. He further pointed out that 
the authority of the Courts at Westminster is derived from the 
Queen’s writ, directing them to take cognizance of the suits men
tioned in the writs respectively, and thus bringing the parties 
before them. This being so, they had no power to order any 
particular individual to come before them at their pleasure. In 
the absence of contempt or other special cause, “we cannot make 
any order against an individual who is not party to any suit 
before us, nor has been guilty of any contempt, but merely because 
he has an interest in the event of the suit.” He then points out 
the exceptional cases where the Courts have interfered in this 
way, referring to ejectment, which is a fictitious proceeding, and 
the Courts allow the action to lie brought in the name of a nominal

503

ONT.

D. C. 
1912

Rk Stirmek

Town ok 
Beaverton



504 Dominion Law Reports. [2 D.L.R.

ONT.

D. C. 
1012

Re Stchmbk

Town of 
Bk.avekton

plaintiff, and allow the landlord to come in and defend, but they 
take notice of the real parties litigant. “Those are the excepted 
cases, but the general rule is, that courts of justice have no power 
except over parties to the record.”

This case was followed in Evans v. lives (1841), 2 Q.I3. 334 
11 L.J.N.S.Q.B. 11, and cited in the judgment of the Judicial 
Committee in Ham Coomar Coondoo v. Chunder Canto Mookerjce 
(1870), 2 App. Cas. 180. Sir Montague Smith, who delivered the 
judgment of the Committee, referred (p. 212) to the Courts having 
ordered the real parties to pay the costs in actions of ejectment, 
originally on the ground that that action was in form a fictitious 
proceeding, and having once assumed this power they had con
tinued to exercise it in the actions substituted for that of ejectment. 
“Again, the Courts, it has been said, would so interfere in case 
of any contempt or abuse of their proceedings : see Hayward v. 
Gifford, 4 M. & W. 194.” The case was also referred to in the 
judgment in the Scottish case Fraser v. Malloch, 23 Rettie 619

In Hutchinson v. Greenwood, 4 E. & B. 324, it was held that in 
ejectment, as well since the Common Law Procedure Act, 1852, 
as before, the Court has jurisdiction to order by rule the parties 
really conducting the defence to pay the costs of the plaintiff, 
though those parties are strangers to the record, and claim no 
interest in the property. Lord Campbell in this case says, at 
p. 326: “I cannot see that the Common Law Procedure Act, 1852, 
affects the question at all. The principle is that the individuals 
who order an appearance to be entered in ejectment, in the names 
of those not really defending the suit, abuse our process, and that, 
as they substantially are the suitors, we have jurisdiction to make 
them pay the costs.” Erie, J., dissenting, was of opinion that, 
the parties being strangers to the record, the Court had not this 
summary jurisdiction over them.

In Evans v. Rees, 11 L.J.N.S.Q.B. 11, Wightman, J., referring 
to Hayward v. Giffard, states that all the cases cited in which this 
power has been exercised were ejectments; and that form of action 
is an exception to the general rule.

A case more nearly resembling the present is that of The Queen 
v. Greene (1843), 4 Q.B. 646; S.C. (1842), 11 L.J.N.S.Q.B. 281. 
There it was held that where a rule nisi for a quo warranto informa
tion is discharged, and it appears that the party making aftidawt 
as relator is indigent and unable to pay costs, and was procured 
to make the application by another who is the real prosecutor, 
the Court will order the costs to be paid by the party so promoting 
the application. It makes no difference that such party was em
ployed on the motion as an attorney. In this case Hayward v. 
Giffard was cited. It is true that the person ordered to pay the 
costs was a solicitor, but that was not the ground for the order 
for payment. Lord Denman, C.J. (4 Q.B. at p. 652), said: “The 
question is, whether a person who, on a motion for a quo warranto
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information, acts as an attorney, is on that account to avoid pay
ment of costs, when he has, in fact, been the relator, but has put 
forward another person in that capacity, who is unable to pay 
costs. I have no doubt that he is liable, where it appears that he 
;s actually and virtually a relator.”

In Heaney v. Pechell, 5 Bing. N.C. 4tiü, Tindal, C.J., said: 
“The real question is, whether this is the action of the plaintiff, or 
substantially the action of Mr. Wood. If it were an action which 
the plaintiff would not have brought but for the instigation and 
countenance of Wood, the case would fall within Tenant v. Brown 
1826), 5 B. A < 208, and another case in the Court of King’s 

Bench, where a master was compelled to pay costs for his servant, 
whom he had put forward as a defendant instead of himself. 
But it is not clear to me that this is an action which the plaintiff 
would not have brought without instigation of Wood.”

In (1843) 12 L.J.N.S. Q.B. 230, the case of The Queen v. 
Greene came before the Court, consisting of Denman, C.J., Patte- 
son, J., Williams, J., and Wightman, J., on a subsequent applica
tion,* when Lord Denman said: “I am of opinion, upon the facts 
of this case, that a person in the situation of the attorney here, 
is not to avoid the payment of costs, when he is, in fact, the real 
relator, merely by putting forward another person, bearing that 
name, and who has complied with the general rule of Michaelmas 
term, 1839. Under such circumstances, the real party will be 
made to pay the costs.”

I do not find that The Queen v. Greene has ever been overruled 
or questioned. It is, I think, an authority in an application of 
this kind to give costs against the party who is the real litigant, 
although his name does not appear as the applicant making the 
motion.

I agree with the Chancellor that, under the Judicature Act, 
there is now ample jurisdiction to deal with costs, full power being 
given to determine by whom and to what extent costs arc to be 
paid: sec. 119; and in a case of this kind I am of opinion that, 
where the real party litigant puts forward another person in whose 
name proceedings are taken, the Court has jurisdiction to impose 
costs against the real litigant. The appeal should be dismissed 
with costs.

Latchford, J.:—I agree.

Middleton, J.:—I think the judgment appealed from is clearly 
right. It is quite true that the jurisdiction of the Common Law 
Courts to award costs must, in general, be found in some statute; 
hut it is equally a recognised exception to this general statement 
that the Common Law Courte always had power to award costs

*The application appears to have been subsequent to that reported in 
11 I..J.N.S.Q B. 281 ; but the same application as that reported in 4 Q.B. 
640, from which report the learned Judge quotes above.

ONT.

I). C. 
1012

Rk Stvkmkh

Tow n or 
Bkavkkton



Dominion Law Reports. [2 D.L.R

ONT. against one unsuccessfully invoking the aid of its process, even 
P q when the Court had no jurisdiction to entertain the application 
191-2 Rex v. Bennett (11102), 4 O.L.R. 205; He Cosmopolitan Life Asso

ciation (1893), 15 P.R. 185; In re Bombay Civil Fund Act (1888.1, 
He Sturmeb iQ c|, ]) 288. And the Court always had power to award cost- 

Tows or against the real applicant when the motion was made by him 
Beaverton in the name of a man of straw for the purpose of avoiding liability 
Middleton. 1. The Courts were never so blind as to be unable to sec through 

the flimsy device nor so impotent as to be unable to act.
The Queen v. Greene, 4 Q.B. 040, has never been doubted. It 

determines: “Where a rule nisi for a guo warranto information is 
discharged, and it appears that the party making affidavit a< 
relator is indigent and unable to pay costs, and was procured to 
make the application by another who is the real prosecutor, the 
Court will order the costs to be paid by the party so promoting 
the application.” This is a decision of Denman, C.J., and Patte- 
son, Williams, and Wightman, JJ. In answer to the rule Regina 
v. Thome? (1837), 7 A. & E. 008, Hayward v. Giffard, 4 M. A W 
194, and Regina v. Dodson (1839), 9 A. & E. 704, were relied upon 
and, in addition, it was urged that Simpson, to whom the ruh 
had been addressed, was attorney for the relator, and was acting 
in discharge of his duty. Lord Denman says: “The question is, 
whether a person who, on a motion for a quo warranto information, 
acts as an attorney, is on that account to avoid payment of costs, 
when he has, in f.ict, been the relator, but has put forward another 
person in that capacity, who is unable to pay costs. I have no 
doubt that he is liable, where it appears that he is actually and 
virtually a relator.” This justifies the head-note, which pro
ceeds: “It makes no difference that such party was employed on 
the motion as an attorney.” In other words, the liability is not 
because he was attorney, but notwithstanding that he was attorney

This case also shews that the liability may be enforced in a 
summary way.

Some question having arisen as to the material that should 
be read upon such an application, a rule of Court was promulgated 
in Easter term, 1843, dealing with this question: “In every case 
in which the Court shall grant a rule ... to compel any 
person, not a party to an original rule, to pay the costs of such 
original rule,” Ac. Thus, in the year 1843, the Common Law 
Courts, not only by decision, but by formal rule, asserted the 
jurisdiction in question.

It is said with much force that the cases shew that the juris
diction to award costs against a landlord who defended an eject
ment action was always regarded as an exception to the general 
rule that the Court hail no power save over parties to the record, 
and that this exception was based upon the |)eculiur practice in 
ejectment. Undoubtedly this is said in so many words in IIay- 
ward v. Giffard, 4 M. & W. 194, but I can only regard The Queen
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v. Greene, 4 Q.B. 040, as a deliberate refusal to recognise this 
limitation to the general power of the Court.

In Mobbs v. Vandtnbrande (1804), 33 L.J.Q.B. 177, a motion 
was made in an ejectment action to compel one Johnson, who 
had really brought the action in the name of Mobbs, to pay the 
defendant’s costs. The motion was resisted upon the ground 
that the only exception to the general rule was in the case of de
fences in ejectment, and it was shewn that the Court had assumed 
jurisdiction over the landlord who defended in his tenant's name 
because he was a party to the consent rule necessary under the 
old practice. This made the landlord quasi a party and conferred 
jurisdiction over him. It was said that Johnson, not being a 
party to any such consent rule, could not be made liable. ( ock- 
burn, C.J., says: “I certainly agree with Mr. Pridcaux, that the 
origin of the equitable jurisdiction as to costs, exercised by the 
Courts in the action of ejectment as distinguished from other 
actions, arose from the circumstance that persons, otherwise not 
parties on the record, were brought before the Court by being 
compelled to enter into the consent rule. And being thus within 
the jurisdiction of the Court, the Court could deal with them as to 
costs according to the equities of the case. But whether that be 
the origin of the jurisdiction or ?ot, it has certainly been extended 
in practice beyond persons who have become parties to the consent 
rule. I think it a most useful and salutary jurisdiction, and one 
that we ought to exercise whenever the merits of the case require 
it. . . . It has been established by the dicta of learned Judges 
in one or two cases, that, irrespective of being parties to the con
sent rule, where it is found that there is a real defendant or plaintiff 
behind, *hc Court will compel such person to pay costs.” The 
Queen v. Greene, 4 Q.B. (>4ti supra, was not cited, and the only cases 
considered seem to have been ejectment cases. Blackburn, J., after 
stating that the Court had jurisdiction by reason of the consent 
rule, adds: “ But if the real parties had not entered into the consent 
rule, the Court had yet jurisdiction over them, on the ground, I 
suppose, that there had been an abuse of the process, or perhaps 
because the whole proceeding was the creation of the Court.”

The fictitious character of the old action of ejectment was made 
obsolete by the Act of 1852, and in this case as well as in //utchinson 
v. Greenwood, 24 L.J.Q.B. 2, 4 E. <fc B. 324, it was contended that the 
action, by the Common Law Procedure Act, having ceased to 
have the peculiar character of the fictitious action devised by 
Chief Justice Rolle, this peculiar remedy was at an end. Lord 
Campbell, CJ. (24 L.J.Q.B. at p. 4), after stating that he had 
always regarded ejectment as an exception, in the end bases his 
judgment upon the general and wider right: “I do not think 
that the practice is contrary to general principle, because those 
who come into Court in another name and abuse the process of 
the Court, justly render themselves liable to pay costs as suitors.
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. . . With sincere respect for my brother Erie, who still, I 
believe, entertains a different opinion, I cannot entertain any 
doubt as to our jurisdiction to grant the present rule; and as it is 
not disputed here that the parties against whom the rule is sought 
to be made absolute are the persons who really caused the appear
ance to be entered and have defended the action by their own at
torney, and though not the nominal, are really the substantial 
defendants against whom the plaintiffs have recovered a verdict, 
I think they are liable to pay the costs.” Wightman, J., places 
the case upon the same broad general grounds: “According to 
the old rule of practice, recognised ... by the authority of 
several cases, and founded upon very good reasons, a party who 
chooses to defend an action in the name of another, and for whose 
benefit the defence is really carried on, and who may in effect be 
considered as the real though not the nominal defendant, may be 
called upon by the plaintiff to pay the costs of the action.” Erie, 
J., bases his dissenting judgment upon the precise ground relied 
upon by the appellant, that to order payment of costs by one who 
is not a party to the record is contrary to principle. Singularly, 
The Queen v. Greene 4 Q.B. 646, is not referred to in any way.

There is a dictum of Tindal, C.J., in Heaney v. Pechell, 8 
L.J.N.S.C.P. 247,* much in point: “Where a party, for the purpose 
of trying a right, put forward his servant to exercise and act upon 
such assumed right, and consequently he, the servant, became 
the only defendant in an action of trespass, and the real principal 
stood by and gave assistance by means of his attorney; when, 
afterwards, the question of costs came to be decided, and the Court 
perceived that the party endeavoured to screen himself from the 
payment, by putting forward his servant as a nominal defendant, 
they compelled him to pay the costs.” In one of the contempor
ary reports, the learned Chief Justice refers to this as “a case 
decided by the Queen’s Bench.”

The case of Hayward v. Gifford contains in the judgment of 
Ivord Abinger (4 M. & W. at p. 196) an expression not without 
significance: “In the present case, if it could have been shewn 
that Spencer had committed any contempt of Court, or been guilty, 
in respect of this suit, of anything in the nature of barratry or 
maintenance, it would have been another matter; but we cannot 
make any order against an individual who is not a party to any 
suit before us, nor has been guilty of any contempt, but merely 
because he has an interest in the event of the suit.”

In this case it is not said that Hamilton “merely has an interest 
in the suit.” It is said and shewn that it is his suit and that he has 
been guilty of something in the nature of barratry and mainten
ance, because, desiring to try his own right, he has procured this 
man of straw to allow the litigation to be brought in his name.

•This is the case cited in the argument and by Clute, J., as reporte 1 in 
5 Bing. N.C. 460.
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This, as the cases shew, is an abuse of the process of the Court, 
and I think a contempt of a most serious character, because the 
Court, which is called into existence to administer justice, is being 
used as a tool and instrument by which an injury is inflicted, 
which, it is said, it can in no way redress.

In Chancery, there never was any such limitation suggested as 
to the power of the Court over costs. The books contain many 
references as to the mode in which payment, of costs may he en
forced against persons not parties to the suit (e.g., Sangar v. 
Gardiner (1838), C.P. Coop. (Prac.) 2G2, Attorney-General v. 
Skinners Co., ib. 1) ; but singularly do not contain, so far as I 
can ascertain, any case in which the foundation of that juris
diction or the principles by which the discretion of the Court 
was governed, are discussed.

Courts of equity, it is said, have in all cases awarded costs 
“not from any authority but from conscience and arbitrio boni 
viri:” Corporation of Harford v. Lenthall, 2 Atk. 551. Sec also 
Andrews v. Barnes, 39 Ch.D. 133.

But, quite apart from any consideration of the law and 
practice before the Judicature Act as now amended, I think 
that that Act makes our jurisdiction clear. In addition to the 
power originally conferred, which made all costs “in the dis
cretion of the Court,” the Court now has “full power to deter
mine by whom and to what extent such costs are to be paid.” 
These words were added to get rid of the restricted meaning 
attached to the words of the earlier Act in In re Mills’ Estate 
(1886), 34 Ch.D. 24, and the Court has, since then, declined to 
apply any narrow construction to the amending Act: In re 
Fisher, [1891] 1 Ch. 450; In rc Schmarr, [1902] 1 Ch. 326; 
Hartford Brewery Co. v. Moseley, [1906] 1 K.B. 462. In re 
Appleton French & Scrafton Limited, [1905] 1 Ch. 749, is an 
instance in which the Court held that this statute enabled costs 
to be awarded to one not a party to the record.

The power conferred by this statute is one which must be 
exercised upon principle, and in accordance with those? rules that 
govern the exercise of all judicial discretion, and in no harsh and 
arbitrary manner; but where, even in the old cases, it is said that 
justice and equity point to the propriety of an order in such 
cases as this, and the Court laments the absence of jurisdiction, 
there can be no reason, now that jurisdiction is conferred by the 
Act, why the Court should be slow to exercise it in proper cases.

One is inclined to wonder at the timidity of some of the earlier 
Judges and to admire the robust sense and courage of Lord St. 
Leonards, who in a somewhat similar case (Burke v. Lid well, 
1 Jo. & Lat. 703), after commenting upon the highly improper 
conduct of those who induced the pauper plaintiff “to allow his 
name to be made use of as the plaintiff in this suit, for the fraudu
lent purpose of avoiding the payment of costs,” said (p. 708):
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“Can there he a fraud which this Court ought to visit more strongly 
than the conduct pursued in this case, in which, in order to avoid 
the payment of the costs of a doubtful litigation, to which the 
plaintiff might be made liable, the real plaintiff procures a pauper 
to become the nominal plaintiff . . .?” What was there 
sought was security for costs, and it was argued that there was no 
power in the Court of Chancery to make such an order and no 
precedent for it, though that remedy was well known at law 
“Then comes the question, have I power to act in accordance 
with my opinion? ... It would be a reflection upon the 
administration of justice if I had not such a power. I am clearly 
of opinion that I have that power, and I am prepared to exercise 
it, and to make a precedent if none exist.” Can it be doubted 
that Lord St. Leonards would have made the order now asked?

Appeal dismissed with costs.

Alexander Hamilton then moved for leave to appeal to the 
Court of Appeal from the order of the Divisional Court.

February 1. The motion was heard by Moss, C.J.O., in 
Chambers.

F. Morison, for the applicant.
\V. E. Iianey, K.C., for the respondents.

February 17. Moss, C.J.O.:—The actual amount involved 
in the proposed appeal is $384, which is said to be the excess of 
the taxed costs of opposing the original application beyond $300 
paid into Court as security.

The special grounds urged in support of a further appeal are, 
that Hamilton not having been a party to the original proceed
ings, the Court had no jurisdiction to compel him to pay any 
of the costs incurred in the matter, and that, neither by the prac
tice as it existed before the Judicature Act, nor by virtue of the 
power as to costs conferred by that Act, have the Courts power 
or jurisdiction to make such an order, even admitting, as it is 
admitted here, that the proceedings were instigated by Hamilton 
and were prosecuted on his behalf and for his benefit.

These points were urged before and fully considered by the 
Courts below. It is not necessary to express or form an opinion 
at present as to the effect, if any, of the provisions of the Judicature 
Act and the Consolidated Rules in the matter of enlarging the 
powers and jurisdiction of the Court as regards directing payment 
of costs by persons not parties to the original proceeding, though it 
may well be that such is the case. The decision now sought to be 
appealed from does not appear to introduce a novel rule of practice 
—one hitherto unconsidered and now acted upon for the first time 
by the Courts. While apparent conflict between some of the early 
and the later decisions may be pointed at, it is plain that objections 
founded on technical reasons are no longer permitted to prevent
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the Court from dealing, so far as costs are concerned, with one 
who lias so intervened as to make himself the substantial though 
not the ostensible party.

The decision in question here does not appear to carry the rule 
beyond what appears to be well-established by decisions under 
somewhat similar circumstances.

No special reason appears for permitting the applicant to carry 
further a question of this kind, especially where the amount in
volved is so far under the statutory sum. It would not be proper 
to grant leave to appeal on the mere question whether, assuming 
it to possess jurisdiction, the Court properly exercised its dis
cretion in the circumstances of this case, even if that point 
appeared more doubtful than at present it seems to me to be.

i he motion must be refused with costs.

Leave to appeal refused.

RABY (plaintiff) v. ROAD COMMISSIONERS a Barrière de Montreal 
(defendants); and said defendants (plaintiffs in warranty) v. TOWN 
OF ST. PAUL et al. (defendants in warranty) and THE CITY OF 
MONTREAL (defendant in warranty par reprise d’instance).

tfuvlnv Court of Itrrinr. Trllirr, DrLorimirr. Dunlop. ././, April 10, 1912.

I. Highways (g VI—20.»)—Roaii trustees—Limits of liability.
Road commissioners in I lie Province of Quebec are entrusted with the 

management, making and repairing of roads; hut this triM com 
prises the roadbed only and does not extend to the construction and 
maintenance of sidewalks which fall exclusively under the jurisdiction 
of the municipal corporations within which they are situate.

| La loupe V. SI. I'inrrnt dr Paul, 27 Que. S.C. 2 IS. s[ieeially referred 
to.]

Highways (gIVA—lôô)—Defect in sidewalks—4.iaihlity for in

Where a )ierson is injured by a fall as the result of a defective side
walk bordering on a road managed by road commissioners in Quebec, 
no liability whatsoever attaches t«. such trustees and if action he 
taken against them the plaintiff will lie nonsuited, as the duties if 
the road commissioners extend to the roadbed only, and the municipal 
corporation has control of the sidewalks.

Appeal by the defendants and by the defendants in war
ranty from a judgment of the Superior Court. Weir, J„ ren
dered on December 6th, 1910, whereby the plaintiff respondent’s 
action in damages, the result of a fall on a sidewalk, was main
tained to the amount of $2,204.05.

Both appeals were allowed.
If. Pelletier, K.C., for the trustees, appellants.
•/. .1. Bonin, K.C., for the defendants in warranty, appel

lants.
M. Uaymond, for . respondent.
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Dunlop, J. :—The plaintiff by his declaration alleges that, 
about the 5th of October, 1908, a sidewalk constructed on Cote 
St. Paul road, between the bridge over the little river St. Pierre 
and the bridge over the Laehine canal, was in a very bad con
dition, the said road being under the control of the defendants ; 
that, on the said date, plaintiff was walking on the said side
walk opposite the building of the Montreal Light, Heat, and 
Power Company, when his foot went into a hole in one of the 
planks of the sidewalk and he fell, losing consciousness; that, in 
falling, he inflicted upon himself very serious internal and ex
ternal injuries, provoking hemorrhages, and as a consequence 
of said fall there developed in his right side an abscess, and he 
suffers and will suffer from a serious malady of the kidneys 
and from a very serious pulmonary affection, of which he will 
never be cured ; that he is not yet able to work and probably 
never will be; that those injuries, besides lessening very con
siderably his capacity for work, will render him incapable, as 
long as he lives, from undertaking any work requiring physical 
vigour, and arc of a nature to shorten his days ; that the accident 
was due to the fault and negligence of the defendants, who 
allowed to exist, upon this part of the road under their con
trol and neglected to keep in repair, the said sidewalk, which 
was then, and for a long time before had been, in a very bad 
condition; that plaintiff is 35 years of age and at the head of 
a family of which he is the sole means of support ; that he is a 
labourer, being able only to provide for himself and family by 
means of manual labour, which requires robust health and 
physical force ; that, as a consequence of this accident, he has 
suffered damages to the extent of $4,999.

The defendants, by their plea, allege that they have sum
mon as warrantors La Ville de St. Paul and La Ville Emard; 
tli lie said defendants in warranty have contested the action 
i irranty ; that they deny the plaintiff’s allegation that the 
said sidewalk is constructed on a part of the road under their 
control, and conclude for the dismissal of the action.

The defendants, by a dilatory exception served upon plain
tiff’s attorneys on the 8th of October, 1909, set forth that the 
plaintiff alleges that, by reason of the bad condition of the said 
sidewalk constructed on the part of the road of the defendants, 
comprised between the bridge over the little river St. Pierre 
and the bridge over the Laehine canal, he su Acred serious in
juries, and goes on to allege that, by a deed of convention, dated 
the 19th of January, 1901, passed between La Ville de St. Paul 
and the defendants, of which copy is produced, the defendants 
leased to La Ville de St. Paul that part of the road on which 
is located the sidewalk in question, for a period of 30 years, 
upon the condition by the said Ville de St. Paul to keep the
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said road, during the whole term of the lease, in a good slate 
of repair, in the room and stead of the defendants; and stated 
also that, by another deed of convention, dated the 25th of 
April, 1901, passed between the defendants and the municipality 
of the parish of Cote St. Paul, of which copy is produced, the 
defendants leased to the said municipality that part of their 
road previously leased to the said Ville de St. Paul and which 
is situated between the bridge over the little river St. Pierre 
and the bridge over the Laehine eanal and providing that 
the rental payable by the said municipality of the parish of 
Cote St. Paul will acrpiit the liability of La Ville de St. Paul; 
adding, that the municipality of the parish of Cote St. Paul is 
now incorporated as a town under the name of Ville Kmard; 
that the said dilatory exception further alleges that this part 
of the road, on which is constructed the sidewmlk in question, 
was situated in the limits of Cote St. Paul and is also situated 
in the limits of La Ville Emard, and by the conclusion of said 
dilatory exception, the defendants pray that they be allowed 
to call as their warrantors the said Ville de St. Paul and the 
Ville Emard.

On the 11th October. 1909, this dilatory exception was 
granted.

The defendant duly summoned, by action in warranty, the 
said La Ville de St. Paul and the Ville Emard. alleging that 
the defendants never authorized nor permitted in any manner 
the construction of the said sidewalk; that, at the time of the 
accident, the road of the defendants was under the control and 
at the charge of the defendants in warranty; that, if the facts 
mentioned in the principal action are true, the accident com
plained of must have med by the fault and negligence of 
the defendants in warranty, who must have neglected to keep 
the said sidewalk in good condition and tolerated the construc
tion of the said sidewalk on the said road, and conclude that 
defendants in warranty be condemned to hold defendants 
harmless from any condemnation from the premises.

La Ville de St. Paul, by its plea to the action in warranty 
of defendants, alleges that the road leased in virtue of the 
deeds above-mentioned was never within its statutory limits; 
that it lias fulfilled all its obligations concerning the said road, 
but denies having taken charge of the keeping up of that part 
of tin- road where the accident took place, the defendants hav
ing taken away from La Ville de St. Paul that part of the said 
road when they leased it to the corporation of the parish of 
Cote St. Paul; that, when the deed of agreement was passed 
between defendants and it on the 19th of January, 1901, the side
walk in question was in existence and it was never constructed 
or repaired in accordance with instructions from its municipal
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or repair the said sidewalk ; that, according to the said agree- 
ment, the defendants were to continue to collect the toll rates 
of the said road; that, by deed of agreement subsequently
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passed between the defendants and the municipality of tin- 
par ish of Cote St. Paul, now La Ville Emard, that part of tin- 
said road where the accident happened was leased to the said 
municipality, which undertook to pay the #100 rental to de
fendants. to the acquittance of La Ville de St. Paul, which

Dunlop, J. arrangement was carried out by La Ville Emard up to this 
day ; that, consequently, this latter corporation then assumed 
to execute all the obligations that the law imposed upon tIn- 
lessee. virtually liberating La Ville de St. Paul from its obli
gation under the said deed of the 19th of January, 1901.

By its answer to the plea of La Ville de St. Paul, the de
fendants allege that the contract passed between the defend
ants and the corporation of the parish of Cote St. Paul on the 
25th of April, 1901, does not contract passed between
the defendants and La Ville de St. Paul ; that the defendant 
never discharged La Ville de St. Paul from any of the obliga
tions assumed by the latter in the deed of the 19th of Janu
ary, 1901.

La Ville Emard, by its plea to the action in warranty of the 
defendants, alleges that by a resolution of its council, passed 
on the 20th of September, 1909, it was resolved that, while not 
recognizing any obligation to maintain or repair the 
in question, which was beyond its limits, yet, inasmuch as it 
was in the interest of La Ville Emard and of its citizens that 
these repairs be immediately * , the council authorized the
superintendent of roads to make, without delay, the necessary 
repairs, subject to any recourse the corporation might have 
against the parties obliged to such repairs mentioned in
said resolution ; that this is all La Ville Emard did for the 
maintenance of said sidewalk, and this was done under the con- 
ditions and for the reasons and under the reserve stated in said 
resolution, and asks for the dismissal of the action in warranty 
in so far as it is concerned.

Defendants, by their answer to the said plea of La Ville 
Emard, allege that, if such a resolution was passed, tin- facts 
therein mentioned are not exact, and ask for acte of the ad
mission contained in the said resolution, that La Ville Emard 

repairs to the said sidewalk.
By petition filed on the 23rd of June, 1910, the city of Mon

treal alleged that La Ville de St. Paul and La Ville Emard 
had been annexed to the city of Montreal and their rights and 
actions now belong to the city of Montreal, and asked that it 
be permitted to take up the instance in this ease», which petition
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was "ranted by judgment of this Court, rendered on the 12th QUE.
of Oetober last.

1912
Finally, a motion of the defendants and plaintiffs in war

ranty. asking that the proof and hearing on the principal de
mand and on the action in warranty, against both the defen
dants in warranty, he heard at the same time, and that the 
proof made on the principal demand serve for the purpose of 
the action in warranty, was granted.

By the judgment the principal action and the action in 
warranty of the principal defendants against the town of St. 
Paul, now represented by the city of Montreal, the defendant 
par reprise <l’instance, were maintained; and further, by said 
judgment, the said city of Montreal was adjudged and con
demned to pay and satisfy to the principal defendants the 
amount of the judgment rendered against them in favour of 
plaintiff, to wit, the sum of $2,204.05, with interest and costs.

By said judgment, the city of Montreal was condemned to 
pay to defendants the amount of said judgment and all their 
costs in the principal action and in the action in warranty as 
directed against the town of St. Paul, and the action in war
ranty as directed against the town of Emard was dismissed, 
ami the plea of the said town of Emard, now represented by 
the said city of Montreal, defendant in warranty par n prise 
d'instance, to wit, the sum of $2,204.05, with interest and costs 
against the said principal defendants.

The defendants, the plaintiffs in warranty and defendant in 
warranty par reprise d'instance, inscribed in review against 
this judgment, and both contend with great force that there 
is no proof that the sidewalk, on which the accident occurred, 
was constructed on part of the road under the control of the 
rond trustees, or that, the plaintiff has established any obliga
tion on the part of the road trustees to maintain and repair 
the sidewalk in question where the accident happened.

The road trustees are officials named by virtue of the Ordin
ance 2 Viet. eh. 21, passed in 1840. (Q.) . . . The Ordin
ance. after describing the roads of which the road adjoin
ing the sidewalk ill question is one, by section 14 
ordained and enacted that the said roads shall, from 
and after the passing of this Ordinance, be and re
main under the exclusive management, charge, and con
trol of the said trustees, and the tolls thereof shall be applied 
solely to the necessary expense of the management, making and 
repairing of the said roads and to payment of the of
the debentures hereinafter mentioned; and it is further declared 
that all the powers, authority, jurisdiction and control, over 
and in regard to said roads or any of them, heretofore vested in 
any Brand Voyer, overseer of mails, or road surveyor, or other
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ance or law whatsoever, shall cease and determine from and 
after the passing of this Ordinance.

The last mentioned statute fixed the width of the front 
roads at 30 feet and those of routes at 20 feet. No statute 
has conferred on them the right, or even the obligation, of con

Dunlop, J. structing sidewalks. They have never constructed sidewalks, 
and there is no obligation on their part to maintain or control 
sidewalks. Municipal roads are under the control of the muni
cipal corporations within whose limits they arc situated.

The Ordinance, 3 Viet. ch. 31, declares that certain roads 
therein designated are the property of the Crown and enacts 
that these roads shall be under the control and administration of 
the trustees.

Vnder the Municipal Code, articles 485 and 547, niunivi- 
pal corporations arc authorized to acquire public or macadam
ized roads to plant trees alongside of the roads of the trustees 
at the expense of the proprietors: 548-551, to regulate the speed 
of vehicles or horses and to forbid the use of certain vehicles 
on roads belonging to the road trustees; (544, 545. 546), and to 
construct and maintain sidewalks on said roads and to determine 
the mode of making and maintaining such sidewalks and sewers.

James Quinn, inspector of the road trustees for thirteen 
years, testified that the trustees have never constructed any 
sidewalks or given any instructions concerning sidewalks, and 
that the trustees never made or caused to be made or repaired 
the sidewalk in question.

R. V. Dun, secretary of the town of St. Paul up to the time 
of its annexation to the city of Montreal, in whose employ lie 
now is, has known the place in question for about thirty y. ars, 
and testifies that the part of the sidewalk in question had been 
constructed by subscriptions collected from the citizens of the 
town of St. Paul, and that the trustees never had anything to 
do with the sidewalk, and that the road of the trustees was 
only the part of the road macadamized; and says further that 
any repairs that might have been made, were made at tie ex- 
pense of the inhabitants of the town of St. Paul.

L. H. Senécal, secretary of the road trustees, testifies that 
the trustees had never authorized the construction of the side
walk in question, nor any other, and that he has always con
sidered that the trustees had nothing to do with the side
walks.

Municipal corporations, under the Act respecting cities and 
towns, have the power or right to construct sidewalks on all
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their streets without exception, and to keep in good order, not 
only sidewalks which they . . . construct, hut also the
sidewalks constructed by the adjoining proprietors, if they have 
left them open for the use of the public.

This is what is declared in article 4616 of the Revised 
Statutes, Quebec, 1888, and by article 5886 of the Revised 
Statutes of 1909. This was also decided in the case of Lalonge 
and the Corporation of St. Vincent dr. Cant, Que. 27 S.C., 
page 218.

In my opinion, there was no obligation on the part of the 
trustees, the principal defendants, to maintain the sidewalk 
on which the accident happened. Nor were they responsible 
for the sidewalk or for damages resulting from the accident in 
question.

The object of the Ordinance, 3 Viet, eh. 31, was to provide 
for the improvement of the roads in the neighbourhood of and 
leading to the city of Montreal, and for raising a fund for that 
purpose. There is no question ns to the maintenance or con
struction of sidewalks in the said Ordinance. The trustees were 
authorized to levy tolls for vehicles and animals, but not to 
charge pedestrians with tolls.

As 1 said before, the road in question, in my opinion, was a 
municipal road. Inasmuch as the defendants have denied speci
fically that the sidewalk was on the road of the road trustees, 
and this was their principal defence, 1 do not think plaintiff 
can avail himself of tile pretension that there is a judicial admis
sion in the allegations of their dilatory motion, and on this 
point I would refer to the authorities cited in the factum of 
the principal defendant. The defendants never intended to ad
mit that the sidewalk was on their road. This they have speci
ally denied in their defence. According to common language, 
the word “stir” signifies “le long de,” as will be seen by art. 
544, M.C., which gives municipalities acting under it the right to 
oblige proprietors of lands situate on roads belonging to the 
trustees of turnpike roads, or municipal or other roads, or on 
public places in the whole municipality, or in a part only of the 
municipality to make and maintain on such roads or public 
places in front of their respective properties, sidewalks in wood, 
atone or other material fixed upon. It is often said that a house 
is Imilt on a street—for instance, St. James street. That does 
not mean to say that the house is built on the street—on the 
land forming the street—but simply that it fronts on the 
street.

After a very careful consideration of this ease, I am of 
opinion that the plaintiff has entirely failed to shew that the 
sidewalk in question, on which the accident occurred, was ever 
constructed or repaired or under the control and direction of
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bed, which was the only part of the road under the control 
of the said trustees, now represented by the city of Montreal. 
It has been proved, on the contrary, that the principal defen

Raby

Commis-

dants never constructed, repaired, or had control and direction 
and jurisdiction over the sidewalk in question.

I am, therefore, of opinion that there was error in the 
judgment of the Superior Court maintaining plaintiff’s action

Dunlop, J. and condemning the defendants to pay and satisfy to the 
plaintiff the sum of $2,204.00, with interest from the date of 
the service of the action and costs, and that said judgment of 
the Superior Court should he reversed and plaintiff’s action 
dismissed with costs.

Now, as respects the action in warranty taken by the prin
cipal defendants against the towns of St. Paul and Limit'd, de
fendants in warranty—inasmuch as the principal action lias 
this day been dismissed with costs ... on the ground that 
the sidewalk in question on which the accident occurred was 
not constructed and maintained, or under the control and dir
ection of the principal defendants I am of opinion that, uiid'-r 
these circumstances, the action in warranty as respects the town 
of St. Paul must be dismissed, inasmuch as the plaintiffs in war
ranty have totally failed to establish the essential allegations 
of their declaration in warranty. 1 am of opinion that the 
defendants in warranty, the town of St. Paul, now represented 
by the city of Montreal, defendant par reprise d’instam•<. 1ms 
proved the material allegations of its plea to the action in war
ranty, and that said plea should be maintained and plaint ill's 
in warranty’s action dismissed.

As respects the defendant in warranty, the town of Em.ml.
I am of opinion that said action in warranty, as directed against 
the town of Emard, now represented by the city of Montreal, 
defendant in warranty par reprise df instance, should be dis
missed, and the plea of the said town of Emard maintained, the 
whole with costs against the said principal defendants, inas
much as the principal action has been this day dismissed with 
costs for the reasons at length stated in the judgment on the 
principal demand hereinbefore recited as well as for the rea
sons stated in the judgment of the Superior Court dismissing 
said action, and that said judgment, in so far as respects tin- 
town of Emard, should be modified accordingly, and the imlg- 
ment dismissing said action in warranty confirmed in all other 
respects, and judgment is given accordingly dismissing tin* 
principal action, with costs against the principal plaintiff, ami 
dismissing the action in warranty of the principal defendants 
against the said city of Montreal, defendant in warranty pur 
n prise d’instancc, as representing the town of St. Paul, ami
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also dismissing with costs the action in warranty taken by the 
principal defendants against the town of Kmard, also now re
presented by the city of Montreal, defendant par r<prist d'in
stance, the whole with costs of the principal action against the 
plaintiff in both Courts, and with costs of the actions in war
ranty against the plaintiffs in warranty in both Courts.

Appealh allowed; main ad ion and ad inn 
in warranty dismissal.

Catherine GILLESPIE v. Frederick WELLS and Francis Harvey 
Quickfall.

Manitoba King's Bench. Trial before Prcnderyast, .1 yril -$•. 11*12.

1. Vendor and Purchaser (8 I H—5)—Payment ok purchase money—
Knowledge ok ex inti nu encumbrance.

If a purchaser knows of un encumbrance, either before or after the 
execution of his conveyance, hut before the payment of the whole 
purchase he will Is* liable to the extent of any purchase
money which lie subsequently, without the consent of the encum
brancer, pays to the vendor.

[Bayne v. Baker, tlâ Eng. Hep. MI.Î, followed ; Dart on Wmlore and 
Purchasers, 7th ed., vol. 2, pp. .ISO and .187. approved.|

2. Evidence i § 11 L—3.M) —Instalment paid—Receipt kor name—Pre-
VIOl'M INHTALMENTB DUE.

A receipt for "instalment due in November la-»t with interest to 
date" is, unless the contrary lie shewn, sufficient evidence that all 
previous instalments and interest have been duly paid.

3. Specific performance (8 I A—12)-—Persons entiii n to enforce per
FORM ANC»—Tri KM NO DEFICIENCY.

A trilling deficiency in the amount tendered as the balance due under 
an agreement for the sale of land, will not necessarily disentitle the 
purchaser to specific performance of the agreement.

Trial of an action for specific performance of a contract to 
sell lands to the

Judgment was given for the plaintiff.
W\ />. Card, for plaintiff.
A. (#'. Kemp, for defendant Wells.
A. S. Campbell, for defendant (Quickfall.
Vrendbroabt, J.i—This is un action for specific performance 

of an agreement for the sale of land wherein the plaintiff was 
the purchaser and defendant Wells the vendor, and (juiekfall 
is joined as a defendant for the purpose of having removed from 
the Registry Office files a mortgage made by his co-defendant 
Wells to himself subsequently to the making and registering of 
the said agreement for sale.

The agreement for sale is dated October 18th, 19011, and was 
registered on Deeemlier 19th following. The consideration 
therein stated is $1,200, bearing interest at (5 per cent., and pay
able in periodical instalments extending till November 1st. 1909.
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’1 lie mortgage from Wells to Quickfall is dated February 
20th, 1008, and was registered May 4th following. It is made 
to secure .$500 payable March 1st, 1011, with interest at 10 per 
cent, payable yearly.

On October 24th, 1008, Quickfall served the plaintiff with 
notice in writing of this mortgage.

The plaintiff alleges that, before action, she tendered $104.80 
both to Wells’ solicitor in Winnipeg (Mr. Affleck) and to him 
personally at Loekport in the State of New York, which was in 
each case rejected ; and that the said amount covered the balance 
of all sums due under the agreement, together with costs of deed.

Wells denies in his defence that the tenders were ever made, 
that Mr. Affleck was an agent for the purpose of receiving money 
on his behalf, and that the alleged tender covered all sums still 
due under the agreement. The defence of Quickfall is to the 
effect that there was a balance of the purchase price under the 
agreement still unpaid by the plaintiff when she was served 
with notice in writing of the mortgage.

First, as to Quickfall. 1 find that on October 20th, 1908, 
when Quickfall served plaintiff with notice of the mortgage, 
there were two payments not yet due and consequently not made 
under the agreement for sale ; that the same have all since become 
due and none of them have been paid to Quickfall.

The proposition is well established that “if the purchaser 
knows of an encumbrance, either before or after the execution 
of his conveyance but before payment of the whole of (he pur
chase money, he will be liable to the extent of any purchase 
money which he subsequently, without the consent of the en
cumbrancer, pays to the vendor”: Dart on Vendors and Pur
chasers, 7th ed., vol. 2, pp. 386-387.

In Bayne v. Baker, 65 Eng. Rep. p. 903, where the vendor, 
pending payment of the balance of the purchase price, withheld 
the title deeds and left them as security with a third party, the 
Vice-Chancellor said at p. 905 :—

Whatever equitable interest the vendor had, by his depositing the 
title deeds by way of equitable mortgage, would pass to that equitable 
mortgagee. The plaintiff here sues as equitable mortgagee to assert 
against the purchaser his right to the extent of the unpaid purchase 
money. The only questions are whether the purchaser ean say that lie 
had paid the whole purchase money, and, if he did, whether he paid 
it before action.
Whatever determination may be made of the issues with 

Wells, the action must then fail, at least as to the relief spe
cifically prayed for against Quickfall.

As to Wells. On the correspondence and papers produced, 
amongst others exhibits 6 and 19, I am of opinion that Mr. 
Affleck was an agent to whom tender could be made for Wells, 
and that tender was made to him in proper manner ; but the
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uiïur made to Wells personally at Loekport 1 hold not to have 
been a tender.

1 may say, however, that so far as Wells' dispositions may be 
gathered from the eorrespondenee tiled and the very many 
grounds he urges in his defence (such as moving buildings, 
default in taxes, etc.) that are absolutely without any founda
tion of fact on his own shewing when answering to interroga
tories, his mind seems to have been made up to avoid and refuse 
tender. If that be so, and even if no tender at all had been made, 
the ease might still come within the proposition laid down by 
the Vice-Chancellor in llunlcr v. Daniel, 4 flare 42U at p. 43d.

The question is whether the amount of $1(14.80 tendered to 
Mr. Affleck was sulïieient to cover the balance of the purchase 
price under the agreement, together with costs of deed from 
Wells to the plaintiff.

Unless the contrary be shewn, the receipt dated January 
lUth, 19U9 (Ex. 7) from Wells’ solicitors to plaintiff's solicitors, 
“For $100.75, being instalment due in November bust with 
interest to date, must be taken as sufficient evidence that all 
previous instalments and interest on the agreement were duly 
paid. The only other instalment then remaining unpaid under 
the agreement is one for $150 due November 1st, 1909, with 
interest thereon at 6 per cent. On the date of the tender to Mr. 
Affleck, which was February 10th, 1910, there was then due on 
this instalment $162, or, with costs of deed, $167. Now only 
$164.80 was tendered. The tender was therefore short by $2.20.

The defendant Wells, however, claims $28.70 more for a bal
ance of costs on cancellation proceedings instituted in 1908. The 
onus as to this part of the account is of course shifted on to Wells. 
I have nothing before me in this respect but two letters from 
Wells’ solicitors (Exhibits 14 and 15), and Wells’ answers to 
interrogatories ; but these only shew that he claims that amount, 
and papers tiled shew that the plaintiff was anxious to adjust 
item not proven.

It is essential when a purchaser asks for specific performance 
that he should have paid or tendered the full amount of the 
purchase. It is only after performing his part that he secures 
the standing which allows him to ask the Court to compel the 
vendor to perform his own.

The shortage of $2.20 in the tender is, however, so trifling 
that 1 do not think that this should stand in the way of granting 
the relief sought. Dc minimis non curat prator. If there are 
cases where the rule may be overlooked or relaxed to this small 
extent, this seems to me to be one of them. The correspondence 
ami not in any way that it is due him. I will then hold this last 
matters and made several attempts to do so without receiving 
any response from Wells; and, moreover, that pressed and urged 
by the latter, and misconceiving her position, she had paid him
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and which she is bound now to pay over again to Quickfall or 
forfeit the property.

1 will then grant the plaintiff the relief prayed for against
Gillespik Wells, at the same time protecting Quick falls rights under the 

mortgage.
In order to finally determine all matters that I consider hav.

I’rendergut, J. been fully inquired into and that all parties have had the oppor
tunity to fully meet, I will also, although the same is not sp.- 
eially prayed for, make a personal order for payment against 
Wells as to the money he has been paid in error by the plaintiff 
subsequent to the latter being served with notice of the mortgage, 
and also provide for the paying off of whatever may be due 
under the mortgage. I will provide for this under the plaintiff's 
prayer for further relief, and she will be allowed, should it he 
necessary, to amend her statement of claim accordingly.

There will be an order that upon the plaintiff paying into 
Court, to the credit of this cause, the sum of $162, together with 
$f> costs of deed, defendant Wells convey to her within one mouth 
all his right, title and interest to and in the said land as tin* 
same stood on October 31st, 1903.

And that on default by the said Wells to so convey his inter
est as aforesaid, there be an order vesting the same in the plaintiff 
subject to a lieu under the mortgage for $320 (amount of two 
instalments of purchase price unpaid at the date of service of 
notice of the mortgage) with interest on same at 6 per cent, since 
November 1st, 1908.

Also, that after default by Wells as aforesaid, upon the plain
tiff paying into Court to the credit of this cause the amount 
secured by lien under the mortgage as in the paragraph imme
diately preceding provided, less $167, which will then have been 
already paid in, but adding 6 per cent, on the latter amount 
to date, and also tin* costs of this action, defendant Quickfall 
discharge the mortgage within ten days, and the plaintiff’ may 
also sign judgment against Wells for $191.75 paid to him on 
June 19th, 1909, with legal interest since said date: and that in 
ease of default by Quickfall to discharge the mortgage as afore
said, the same be declared discharged and be removed from tin* 
files of the Registry office, with costs of proceedings on slid 
default to the plaintiff.

The plaintiff to have in all event her costs of action against 
defendant Wells, and defendant Quickfall to have his costs 
against the plaintiff* except in ease of his default to discharge 
the mortgage as herein above provided.

Judgment for plaintiff.
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BROWN v. ROBERTS.
British Columbia Supreme Court. Trial before Murphy, J. March 1-, 11*1 J. B.C.

1. Tendkr ( 81—7)—Land contract—Vendor declaring same cancelled

A declaration of tlw vendor upon inquiry by the vendee in u con
tract for the sale of land, as to the amount remaining unpaid thereon, 
that the agreement had been cancelled and terminated for non-pay
ment, relieves the vendee of the necessity of making a valid tender of 
the amount due before commencing suit for spécifie performance of the 
contract, or a return of the money paid thereon.

2. Evidence (JUKI—.111)—Land contract—Cancellation by vendor
—Onvn ok proving cancellation.

Where, after nearly half of the purchase price had been paid on 
n contract for the sale of land, the vendor sought to cancel the agree
ment, notwithstanding lie had knowledge that the vendee was ready 
and willing to pay the balance due within three days of the time 
limited for payment in the notice of cancellation, in an action by the 
vendee for spécifié performance, the onus rests on the vendor to shew 
that such cancellation was in strict accord with the requirements of 
the contract of sale.

3. Contracts ( $ V V I—.‘till )—Rescission for default—Regularity ok

A notice is insufficient to cancel a contract for the sale of land 
which, contrary to the terms of the agreement, demands compound 
interest, and the payment of the balance due within thirty days from 
the date of the notice and not from the time of its service a« required 
by the contract, where service was not effected until the thirty-day 
period had about expired.

4. Pleadings (g IIII—218)—Land contract—Cancellation iiy vendor—
Insufficiency of notice ok cancellation.

As the onus rests upon the defendant in an action for specific per
formance of a contract to sell lands, to shew that, in cancelling the 
agreement, the procedure agreed upon in the contract was fol
lowed, it is immaterial that objection to the sufficiency of the notice 
of cancellation was not taken by tlie plaintiff in the pleadings.

5. Contracts (|YC1—391)—Sale ok land—Cancellation by vendor
UPON DEFAULT.

A notice by a vendor of land while the purchaser was in default 
in respect of some of the payments stipulated for. that unless inline 
diate payment is made "proceedings of foreclosure will follow" is not 
a sufficient notice of intended cancellation under a contract provid
ing for a notice of intended cancellation and for forfeiture in thirty 
days thereafter.

6. Time (g I—9)—Computation—Date of written demand or date of
service—“From this date.”

A written demand for payment within thirty days “from this date" 
is to lie construed ns a demand for payment within that period com
puted from the date which the notice itself Is-ars where the same 
is formally dated and not from the day of service of the demand.

Action for specilie performance of mi agreement for sale or 
in the alternative damages and return of moneys paid. Tried 
by Murphy, J., at Vaneouver, on the 5th of March, 1912. The 
agreement, dated April 1st, 1910, whs that the defendant agreed 
to sell to plaintiff a certain lot for $1,800, $800 cash.
$332 October 1st, interest at 7 per cent. The plaintiff paid
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B.C. $800 in cash, but made default in payment of instalment due
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1st October, 1010. Defendant and plaintiff had several inter
views between approximately 1st November, 1010, and 24th 
February, 1911. On the 14th of December, 1010, defendant

Bbowiv

Roberts.

wrote plaintiff demanding payment by an ordinary letter, stat
ing that he would take proceedings to foreclose if not paid. On 
the 21st of January, 1011, a notice of cancellation and forfeiture 
within JO days, dated 23rd December, 1010, was served on tla
pin in tiff. About the 24th or 20th of February, the plaintiff had 
a conversation with defendant. The trial Judge found as a fact 
that plaintiff told defendant he would pay up. and wanted a 
statement, but defendant stated he was too late, as the agree 
ment had been foreclosed a day or two before. On the 22nd of 
March, 1011, the plaintiff attempted to tender the defendant the 
balance due; not finding him, the plaintiff’s solicitors wrote the 
defendant, informing him that they were prepared to make the 
payment overdue, and in due course the payment falling due on 
April 1st. The defendant received the letter but did not accept 
the money, or signify his willingness to accept.

Judgment was given for the plaintiff.
F. L. Gwillim, for plaintiff.
.1/. A. Macdonald, for defendant.

Murphy, J. :—In the particular circumstances of this case I 
think the plaintiff is entitled to succeed. As to the question of 
tender, 1 have already found as a fact that on the 24th or 25th 
of February, 1911, plaintiff made inquiry of defendant as to 
amount due, plaintiff being then in a position to make the over
due payment, but defendant put an end to all discussion In
stating the cancellation had become effective and the agreement 
was at an end. This relieved the plaintiff from any necessity 
of making a valid tender before bringing action. The parties 
here set out in their agreement machinery for a short way out 
of it in case of default. In my opinion, where the facts arc as 
here, no change having taken place in the position of the parties, 
a continuous intention on the part of the purchaser to fulfil Ins 
bargain, which intention was communicated to vendor, almost 
half the purchase money paid as a first instalment, and a readi
ness and ability on the part of the purchaser to pay the overdue 
instalment within two, or at the most three days after th<* 30 
days given by the alleged cancellation notice had elapsed, com
munication of which state of facts to the vendor was prevent- -1 
by the vendor’s declaration that the agreement was at an cud, 
it is incumbent on defendant to shew that the cancellation noti 
relied upon is in strict accord with what the agreement requires 
it should lie. Here the notice of the 23rd of December, 1010, 
failed in at least two particulars—it demanded compound inter
est. and being served on the 21st of January, 1911, it called f >r
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payment within 30 days, not from date of service, but from “this 
date,” viz., the date it bore, 23rd December, 1910.

As to the notice of the 14th of December, 1910, I do not 
think defendant can rely upon it, as he went to trial and based 
his ease on the notice of the 23rd of December, 1910. Even if he 
can, such notice likewise is not the notice required by the agree 
ment, since it states if immediate payment is not made, ‘ ‘ pro
ceedings of foreclosure will follow.”

As to the point that objection is not taken to the form of 
notice in the pleadings, the onus is on the defendant to shew that 
he properly followed the procedure agreed upon. There will 
be a declaration that the agreement is valid and subsisting and 
that the defendant is liable to perform and observe the terms, 
provided that the plaintiff within three days after taxation of 
costs pay to defendant the amounts and interest now due under 
the agreement after deducting therefrom the amount of taxed 
posts which are hereby awarded to plaintiff, taxation to take 
place within one week of entry of formal judgment.

Judgment for plaintiff.

DONOUGH v. MOORE.

Manitoba King'» llcnrh. Trial before lfobnon, J. February 20, 1012.

1. Contracts (8IVE—305)—.Joint profit agreement with real estate
agent—Refusal to sell—Election to treat as a breach or
AS A CONTINUING CONTRACT.

Where a contract between the owner of land and a real estate agent 
provided that the land in question lie sold at a profit to lie divided 
equally between them, and the owner declines to entertain an offer, 
made either by the real estate agent or any other person, the real 
estate agent is not obliged to treat such refusal as a breach of the con
tract, but may elect, either to consider the contract as still in exist
ence and await the performance of the same or to treat it as a breach 
and in the absence of such election the contract still stands.

fJohn*tone v. Milling, 16 Q.B.D. 460, and McCowan v. McKay. 13 
Man. R. 500, specially referred to.]

2. Brokers (8 II—B)—Compensation—Equal division of profits on a
re-sale—Title or interest in land.

Where a purchaser of land enters into a contract with a real estate 
agent, whereby the purchaser is to furnish the purchase money less the 
commission payable to the real estate agent, and the profits on a 
re-sale of the property are to lie divided equally bid ween them this 
does not create a partnership between the parties, and the real estate 
agent acquires no title or interest in the land in question.

An action to remove a caveat from the land registry.
The caveat was set aside and judgment entered declaring the 

rights of parties.
Messrs. IV. 77. Trunnan, and IV. Hollands, for plaintiff.
A. E. Hoskin, K.C., for defendant.
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Robson, J. :—The parties reside in Winnipeg. Plaintiff lias 
carried on business as a merchant tailor, and defendant as a 
real estate broker.

About November, 1901, it was verbally agreed between 
plaintiff and defendant that defendant should select a parcel 
of land which might he bought reasonably and in such a way 
that there would be allowed off the purchase price by the ven
dor a sum for commission to defendant for effecting the sale ; 
that plaintiff should furnish the purchase money less the sum 
so to be allowed ; that the land should be sold when a profit 
could he realized and the profit divided equally between the 
parties. Pursuant to this arrangement the defendant brought 
to the attention of the plaintiff the land now in question, and 
in the result a formal agreement was entered into between the 
owner and the plaintiff whereby the former agreed to sell to 
the latter for $1,440.00. The down payment was $360, which 
was satisfied by payment of $288 by plaintiff to the owner and 
the set-off of $72 which may be called defendant’s commission.

Plaintiff contends that defendant was to procure a purchaser 
at a profit within a year, that his so doing was essential to his 
sharing in the profit, that such was not done and that const 
quentlv the plaintiff had to make the future payments, as lie 
in fact did. Plaintiff contended that defendant thus lost any 
rights lie may have had. Defendant denies this alleged stipu
lation. This question became unimportant as it was made clear 
by the evidence of the witness Lundy that defendant had within 
the year produced an intending purchaser at an advanced price, 
and that plaintiff declined to deal with him. Plaintiff did not 
repudiate or deny the arrangement with defendant. He merely 
thought it unwise to sell at the price offered. According to 
defendant there were further offers procured by him, each one 
being an advance over the previous one. This is denied by 
plaintiff. Whether there was or was not any subsequent effort 
by defendant to find a purchaser is material only on the ques 
tion whether he abandoned his bargain with plaintiff, I can
not find any such abandonment. Defendant did not treat the 
plaintiff's refusal to accept Lundy’s offer or the refusal to ac
cept any alleged subsequent offer as a breach of contract en
titling him to damages, but permitted matters between him and 
plaintiff to stand regardless of any refusal. That defendant 
was not bound to treat plaintiff’s conduct in any such instance 
as a breach is quite clear. He was at liberty to elect “either 
to treat the declaration as brut urn fut nun, and holding fast to 
the contract, to wait till the time for its performance has ar
rived, or to act upon it, and treat it as a final assertion by the 
promisor that he is no longer bound by the contract, and a 
wrongful renunciation of the contractual relation into which
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In1 has entered. Hut such a declaration only becomes a wrong
ful act if the promisee elects to treat it ns such. If he does so 
elect, it becomes a breach of contract, and be can recover upon 
it as such.” See per Ho wen, L.J., in Johnstone v. Milting, 16 
Q.H.D. 460. at 47.3, cited with other authorities to the like effect 
by Killam, C.J., in McCoivan v. McKay, 13 Man. R. 590. Had 
tin* defendant made an election in a binding manner (McCowan 
v. McKay. 13 Man. R. 590, at p. 596), to treat plaintiff’s refusal 
as a breach, bis cause of action might date from the breach and 
the period of limitation of an action of damages would become 
important, but there was no such election. In my view, therefore, 
the contract still stands and the only question is what is the 
position of the parties thereunder.

The defendant asserts that be has an estate or interest in 
the land in question, and the title being in the name of the 
plaintiff, he, defendant, filed a caveat. The plaintiff seeks the 
removal of that caveat. This would involve an adjudication 
that defendant has no such estate or interest. In my view the 
defendant has no estate or interest in the land, hut has simply 
a right, when it is sold, to receive one half of the profits realized.

That the purchase price to the plaintiff was reduced by 
$72, was. together with the defendant's offer to find a suitable 
parcel of land, the consideration for the plaintiff’s agreement 
to give the defendant one half of the profits on a sale. There 
was clearly no partnership. Had there been a loss, defendant 
would not have been liable to share it. Defendant had merely 
an unconditional right to share in the profit realized on a sale. 
This right would, if defendant should so elect on plaintiff’s 
refusal to sell on reasonable request, give defendant an action 
of damages. That this is the present position of the parties, 
notwithstanding anything that has elapsed, seems unquestion
able. In SmiJh v. Wat son, 2 H. & ('. 401. Bayley, .1., said, at p. 
407 :—

Now a right to share in thv profits of a particular adventure, may 
have the effect of rendering a jiersou liable to third person* as a 
partner, in respect of transact ions arising out of the particular ad
venture in the profita of which he i* to participate; hut it does not 
give him any interest in the property itself, which was the subject- 
matter of the adventure.

See also Meyer v. Sharp, 5 Taunt. 74; Stnart v. Mott, 23 
Can. S.C.R. 384, also shews the distinction between a right of 
sharing in proceeds and property in the subject-matter.

There will bo judgment setting aside the caveat and de
claring;—

1. That the defendant has no estate or interest in the lands 
in question, and

2. That the defendant, under the contract so found, has a 
right to receive one half of any profits which may be derived
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plaintiff himself or by the aid of the defendant. Otherwise tin- 
claim and counterclaim are dismissed.

I will hear counsel on the question of costs.
Caveat removed.

QUE.
CHURCH et al. v. RACICOT.

Quebec Kind's Bench (Appeal Sale), ArchambcauU, (Trenhotno. 
Cross, Carroll and Gerçais, JJ. April 29, 1912.

K B 
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1. Lucs and logging (8 1—9)—Cox tracts—Vresumi-tiox as to culm it s

Apr. 29. Vnder a contract for the cutting of logs in tinitier limits where it 
is stipulated that the culling and measuring will be done liy a culler 
appointed by the party who undertakes the cutting, the calculations of 
such culler will be accepted by the Court and such clause given effect 
to although mere errors of calculation may be reformed.

2. I>008 AND LOGOIXG ( 8 I—9)—EFFECT OF ERROR IN SCALE—EVIDENCE- -
Scaling in water.

A party alleging error of calculation by a culler or measurer 
does not need to pray for the cancellation of the contract; on the 
contrary, his prayer for a reformation is a demand for the complete 
execution of the contract. It will lie necessary, however, to bring con
clusive proof of error in such measurements, and measurements t.il.i-n 
ex parti when the logs were in the water in the early spring and when 
many of them were hidden from view, cannot lie accepted as against 
the measurements of the culler chosen by the parties under the 
contract.

This was an appeal from the judgment of the Court of Re
view, Archibald, Charbonneau and Mercier, JJ., rendered ou 
April 8, 1911, and reversing the judgment of the Superior Court 
for the district of Ottawa, Champagne, J., rendered on Septem
ber 2, 1910, and dismissing with costs the action of the plaint ill- 
respondent.

The appeal wits allowed and the judgment of the trial Judge 
restored.

//. «/. Klliott, K.C. (with him as counsel, C. II. Stephens, 
K.C.), for appellant:—The condition in the contract really pro
vides that the measuring should be final and without appeal, for 
otherwise, if done by another party, such measuring would he 
in violation of the contract and not binding on the appellants: 
Peters v. The Quebec Harbour Commissioners, 19 Can. S.t’.R. 
G85. If such measurements arrived at by the culler appointed 
under the contract arc not final and conclusive then the clause 
has no meaning. The stipulation must have some purpose and the 
only purpose was that the result arrived at thereunder should lie 
binding on lmtli parties unless fraud or bad faith could be shewn 
to have existed in arriving at that result : Sharpe v. San Paulo 
liy. Co., L.R. 7 Ch. p. 605n; Goodyear v. Weymouth Corporal ai. 
35 L.J. C.P. 12. The judgment appealed from is at best a < • m
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promise between the claims of the parties as it discards both 
measurements and adopts the mean average of all the measure
ments made. As to the question of fact it will be seen 
that the measurements made by the are far less re
liable than those of appellants and that a large portion of the 
logs was never even measured.

//. .1. Fortier, for the respondent :—The clause in question 
does not impose the measurements on the parties as being final 
and without appeal. The legal principles enunciated by the trial 
Judge cannot apply to the present case and the authorities on 
which they are founded apply solely to arts. 1591 and 1592 C.N., 
which articles are not contained in our Code : Fuzier-Herman, 
Code Civil, art. 1592. No. 35, 4 Aubry &■ Ran, pp. 338-349 ; 4 
Laurent, No. 77: 1 (luillouard. No. 108. As to the measurements 
made in this ease, the conditions for measurement in the forest 
allow of a more expeditious but not of such a correct measure
ment as those obtaining when the logs are being driven in a lake 
or river.

April 29. 1912. The unanimous judgment of the Court was 
delivered by

Carroll, J. :—This is an appeal from the judgment of the 
Court of Review quashing a judgment of the Superior Court by 
which the action of Racicot, the plaintiff, was dismissed. The 
Court of Review has condemned the defendants, Church cl at., 
to pay the sum of *1.429.13.

Racicot had undertaken to cut from fifty to sixty thousand 
logs in the timber limits of the defendants. The price had been 
fixed at the sum of *9.50 per thousand feet, Ifoard measure.

The main clause of the contract reads ns follows :—
Loge will be inspected, culled, men mired and stamped monthly. The 

'•filling and measuring to he done by a Government culler appointed by 
said party of the second part, the party of the first part providing 
labour at his own cost to stamp, roll and expose logs for the inspection 
of the culler.

The said party of the second part hereby agrees to receive the a I Hive 
stated quantities of spruee and other logs ns above descrilied and to 
pav therefor according to the (Quebec Government method of compu
tation at above mentioned prices, of which 50 per cent, shall lie pay
able on the 20th day of the month following the inspection, measure
ment and stamping thereof, and the balance when this contract is 
fully completed and said logs are finally delivered into water and same 
certified to by the culler thereof.

A large quantity of timber wits cut during the months of 
November. December. January, February and March. 1908-09. 
In the month of March, Racicot began to complain that the state
ments of measurements furnished by the culler, Leary, who had 
been chosen by the defendants for measuring operations, were not 
correct and did not do him justice, and on April 7 he notified 
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the defendants by notarial protect calling on them to recommence 
the measurement of the timber conjointly with him. This the 
defendants neglected or refused to aecept, and Racicot proceeded 
alone to have all the logs which were then in Lac Cinq Doigts 
measured by six cullers. This work was begun on April 17 and 
was only finished on April 26, and it was necessary to do the 
work quickly as the ice was on the eve of breaking up. For this 
reason the work had to be divided up into three parts—to each 
part two men being assigned—so that in view of this division of 
measurement operations the measurements were verified by only 
two cullers per log.

It should be remarked on this phase of the case—as to the 
number of cullers—that the measurements of the defendants were 
made in exactly the same way, Leary having measured the logs 
with the help of one Fee, the son of one of the defendants.

The latter measured 66,926 logs giving, according to their 
calculations, 2.213,821 feet, board measure, which at $6.50 per 
thousand amounted to $14,389.89. This amount has been paid to 
Racicot.

The cullers employed by Racicot counted only 56,431 logs. 
They were unable to measure the remaining 10,000 logs because, 
as they claim, they were under water.

According to them, these 56,431 logs measured 2,111,322 feet, 
board measure. They found an average of 35, 36 and 38 feet 
per log and the Court of Review, striking an average between 
the figure of 33 feet per log, as found by Leary, and the average 
found by Raeieot’s cullers, came to the conclusion that the latter 
was entitled to be paid for 2.392.604 feet—a difference to his 
credit in round figures of 170,000 feet.

In order to arrive at this figure it was inferred that the 10,000 
logs which were not measured would give the same average as 
those which had.

The Superior Court dismissed the action for two reasons. «me 
based on law and the other on fact.

In law:—
Tonsi«lérant que In clause «lu contrat suscitée, en vertu «le laquelle 

le comptage et le mesurage «lu l«ois en question furent confiés nu nommé 
Lenry est légale et lio les parties, et que le mesurage fait par le «lit 
mesureur no peut Être mis «le coté, A moins qu'il ne soit entaché le 
«loi ou «le fraude.

Considérant que «Inns l'espèce, le «lemnmleur ne peut invo«picr I Vrreur. 
cause «le nullité «les contrats «lont il est question à l'article !W2 «In 
Toile Civil, puisque son effet est «le mettre les parties «laits |<« même 
état «pi’elles étaient avant la passation «lu contrat, et que le «lomamleur 
par son action, invoque le contrat mais n'en ilcmamlc pas l'annulation.

On fact:—
Considérant, ou surplus, que le «lemamleur n’a pas sufllsaaiment 

prouvé son allégation que le mesurage «le Leary ait été fait erronément.
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We agree with the Court of Review that the reasons of law 
are not well founded.

The clause in the contract which allows the defendants to 
appoint the culler or measurer is not final and conclusive (clause 
compromissoire) on the parties and Racicot may allege and prove 
an error of calculation. The first Court declares that Racicot 
cannot plead error, because he relies on the contract to establish 
his claim to payment. What he really relies on is the error in 
calculation made by the measure of the other party, and not an 
error in the contract itself. He does not pray for the cancella
tion of the contract, on the contrary, as stated by Mr. Justice 
Charbonneau in Review, he asks for the full and complete execu
tion thereof.

On the question of fact, however, I am of opinion that the 
first Court is right. Not only has the plaintiff not proven suf
ficiently the error alleged to have been made by Leary, but he 
has not made any proof at all on this point.

Evidently the Court of Review, which finds the proof contra
dictory on this point, has allowed itself to be influenced by Raci
cot 's offer to proceed to a measurement jointly with the defend
ants and by the refusal of the latter to accede to this proposition. 
Rut we should not forget that the defendants, interpreting the 
clause of the contract relative to the culler and being of the belief 
that Leary a measurements were final and without appeal, relied 
on what they considered their strict rights.

It is true also that Racicot offered to measure the logs at the 
outlet of the lake but this offer, in my opinion, could not be car
ried into practical effect because the high waters last a couple 
of weeks, and the witness Draper states that such an operation 
would have lasted one or two years. Even admitting this state
ment to be exaggerated, common sense convinces us that this 
operation could not be carried on during the high water period. 
Racicot therefore proceeded to an ex parte measurement.

As I have already stated, although six cullers were engaged 
in this work, they divided it up among themselves, and as found 
by the learned trial Judge we have to deal with the work of one 
measurer only. So that each party is on the same footing as 
regards the number of measurers and counsel for the parties have 
stated that no suspicion of bad faith existed in this case, as each 
party fulfilled his duty to the best of his knowledge. However, 
in my opinion, Leary was in a far better position to make his 
calculations. His measurements were taken each month as the 
timber was cut into logs and piled up, and they were placed so 
that they could be measured with accuracy, the piling up laving 
been made specially for this purpose.

The other cullers had to proceed hurriedly with their work at 
the end of April as the ice was about to break up. The logs were 
in the lake ami had not been put there so as to allow of another
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partly in the water, and that there was one foot of water at least 
over the ice at many places. How could they, in such a juncture, 
measure at least the bottom row of the logs? For it is admitted
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that measurements are impossible unless a log emerge sufficiently 
from the water to allow its diameter to be ascertained.

And as the merchantable timber only is to be taken into ac
count how could these useless portions be discovered in the slush
and water?

The evidence shews that these measurements could not be 
satisfactory, and, even if we had no positive proof thereof, com
mon sense would warn us that such measurements are unreliable.

But there is more than this. The clause in the contract allow
ing the defendants to choose the culler must not lx* illusory. We 
should place mon» reliance in Leary’s operations seeing he was 
acting by consent of the parties. Prima facie his evidence must 
have more weight than that of the others. Otherwise this clause 
would be meaningless.

I conclude, therefore, that the plaintiff has failed in his action, 
that the judgment of the Court of Review should be quashed and 
that of tin* Superior Court restored.

Appeal allowed with costs.

CAN. DAWSON BOARD OF TRADE et al. v. WHITE PASS AND YUKON 
RAILWAY CO. et al.

1912 Board of Railway Commisnioncrs. March 2, 1912.

March 2. 1. Commerce ( 8 IIC—32)— Regulating railway rates—Freight and
PASSENGER CHARGES—It(lARI) OP RAILWAY COMMISSIONERS.

As a railway company is entitled to earn a fair and reasonable 
return upon the money invested in it, the Hoard of Railway « "in 
missioners will not redmv tlie freight and passenger tolls when- the 
results would be an annual deficit to a company, whose net earnings 
under existing tolls, permitted a dividend of hut one per cent, upon 
its outstanding stock.

2. Commercé (8 IIC—32)—Board of Railway Commissioners—Reci
LATINO RATES.

The fact that, in the past, the stockholders of a railway coin piny 
have received hack in stork and cash dividend* all of their original 
investment will not justify a reduction by the Hoard of Railway 
Commissioners of the freight and passenger tolls which would, with 
its present earnings, result in a deficit.

3. Commerce (g IIC—32)—Regulating rate—What Board of Railway

Commissioners may consider.
Improper inflation of the stock of a railway company, which 

is all held by the original builders of the road, may be taken into 
considérât ion* by tbe Hoard of Railway Commissioners in determining 
whether a reduction of its freight ami passenger tolls would [-emit 
fair and reasonable earnings upon the money actually invested.
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4. Evidence (8 VII G—($25)—Hoard of Railway Commissioners—Re- 
DUCIXO RATES—OPINION AS TO INCREASED BUSINESS.

In determining whether the freight and passenger tolls of a railway 
company should be reduced, the Hoard of Railway Commissioners 
will not act upon the supposition that a reduction in rates would, 
by attracting additional traffic, result in an increase of earnings 
where it is impossible to discover any source from which such addi
tional traffic could be obtained.

Appeal by the White Pass and Yukon Railway Co. from 
order of the Board of Railway Commissioners, dated Janu
ary 18, 1911, application to re-open the whole matter having 
been granted them on July 18, 1911.

The appeal was allowed.
F. T. Congdon, K.C., for applicants.
T. P. Unit, K.C., for Col. Conrad.
F. II. Chrysler, K.C., for respondents.
The Chief Commissioner (IIon. J. P. Mabee) :—A refer

ence to the report of this case in 9 Can. Ry. Cas., at page 190 
[Dawson Hoard of Trade v. White Pass and Yukon It. Co., 9 
Can. Ry. Cas. 190], will shew that down to that date the only 
question disposed of was that of the jurisdiction of the Board. 
Later on, the case was heard at Vancouver when additional 
evidence was adduced, and for the reasons appearing in 11 
Can. Ry. Cas., at page 402 ct seq., the Board thought that the 
class and passenger rates upon the rail division should be 
reduced by 33* per cent., and directed the res com
panies to substitute for their existing class and passenger 
tariffs new joint tariffs of freight and passenger tolls based on 
a reduction of at least one-third, in each ease ; these new tariffs 
were to be effective not later than April 1st, 1911. It will be 
observed that this adjudication covered only the tolls upon 
through traffic on the rail division between Skagunv and White 
Horse, and upon local traffic between points upon the portion of 
the road that was in Canada. Tolls from Puget Sound points and 
Skaguay by water routes, of course, were not subject to the con
trol of this Board, and it was also held that there was no control 
over the rates charged by the navigation company between White 
Horse and Dawson, and between intermediate points. The re
spondents being dissatisfied with this order availed themselves 
of the provision contained in section 56 of the Railway Act, and, 
on February 25th. 1911, petitioned His Excellency the Governor- 
General-in-Council for a rescission of that order. Some delay 
occurred in getting the petition on for argument before Council, 
and it becoming apparent that the matter could not be disposed 
of in time for the respondents to make the tariffs required by 
the order effective on April 1st, an order was made on March 
23rd extending the effective date of these new tariffs. This 
course was necessary because it did not appear that the petition 
against the order operated as a stay of proceedings, and if the
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respondents complied with the order and filed the new tariffs, 
shippers would probably make contracts based upon the réduc
tions provided for; then, in the event of the prayer of the peti
tion being granted, and the order being rescinded, more confu 
sion, and probably more inconvenience and loss would be caused 
than by postponing the effective date of the order.

In the petition by way of appeal from the order, the respond
ents introduced figures and set up facts that had not been pre
sented to the Board at the hearings which preceded the judg 
ment complained of. The ease had been dragging along for five 
years and evidence given from time to time. The results of the 
companies’ operations for the year 1010 had not been placed 
before us, nor had we been furnished with full information shew 
ing the reduction of earnings, and diminishing traffic, as com
pared with former years.

Without going into particulars, the result of the petition was 
a report of the Committee of the Privy Council, dated June 16th, 
1911, which, after reciting the proceedings declared that:

The Committee are of opinion that the petitions of the said com 
panics to rescind the order of the said Hoard, dated 18th January. 
1911, should not lie proceeded with before this Committee until the 
companies shall have applied to the said Hoard to re-open the mailer 
of the application on which the said order was made, and to hear any 
further evidence which either party to the said proceedings may desire 
to adduce, or any considerations which either of such parties may 
desire to urge with a view to any variation or modification of the said 
order, which it may seem to the said Hoard ought to Ik? made, with 
liberty to the said companies to apply at the same time to the said 
Hoard to fix a new «late at which any substituted tariff or tariffs of 
of the said companies should become effective, if after hearing such 
further evidence and argument, the said Hoard shall be of opinion that 
any tariff or tariffs slmuhl Ik? substituted by the said companies for 
those mentioned in the said order of January 18th, 1911.

The Committee advised that, in the meantime, further hearing 
of the parties before this Committee in the said matter do stand 
awaiting the further action of the said Hoard in the premises.
On Juno 28th, the respondents gave notice of motion for 

leave to re-open the matter and adduce additional evidence with 
further statistics relating to revenue and cost of operation, and 
upon the application were filed affidavits verifying the furores 
and statistics appearing in the petition to the Governor-in- 
Council, and which prior to that date had not been furnished to 
us.

This motion came on for hearing on July 18th, and an order 
was made granting leave to re-open the matter, with liberty to all 
parties to supplement the evidence as they might be advised; 
and the companies were in the meantime relieved from filing the 
tariffs covered by the order of January 18th, in appeal, and now 
under review.
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Since the reopening of the matter, evidence has been heard 
at White Horse and twice at Ottawa ; Mr. Commissioner McLean 
and myself have gone over the rail division from Skaguay to 
White Horse, and have had an opportunity of seeing the condi
tions under which the companies operate ; and the Chief Engineer 
has furnished to us a careful and elaborate physical valuation of 
the road, and in the result much useful and material information 
is before us that we had not the advantage of when the former 
adjudication was made.

Perhaps at this point it may not be out of place to refer to the 
opposition that was offered by these respondents to the original 
application of the Board of Trade of Dawson.

At the outset, the jurisdiction of the Board was contested at 
every step, and some years’ delay, during which the companies 
were making large profits, was successfully accomplished by these 
tactics. The books of the companies were kept at Skaguay, and 
excuses were made for not bringing them within the jurisdiction 
of the Board. They were placed at the disposal of the Board’s 
Chief Traffic Officer at Skaguay for inspection, but in the light of 
subsequent developments, most material features of the com
panies’ operations and system of bookkeeping were suppressed, 
and have only subsequently come to light, I understand, through 
disclosures made by discharged officials of the company.

Reference to these matters do not materially assist in deter
mining what is proper now to be done, but these developments 
shew reasons why the then management of these companies re
garded an investigation into their finances with a jealous eye; 
and little wonder that, while the management had secret accounts 
in the books shewing the payment of hundreds of thousands of 
dollars by way of refunds, ns they were called, although in truth 
they were rebates in most part, no more assistance would be given 
to the Board in its inquiry than was absolutely necessary. How
ever. the management is changed, and since the spring of 1911, 
when Mr. Diekeson Itecnme the general manager of these com
panies, the Board has no reason to suppose that the law has been 
violated, but, on the contrary, has every reason to suppose that 
he has endeavoured to operate the rail division in accordance 
with the requirements of the law.

In the respondents’ petition, by way of appeal, the following 
figures for the year 1910 were for the first time introduced into
the case :—

Total freight and passenger earnings................................... $738,457.77
Mail, express, telegraph, et<*............  ... ......................... 14,422.07

CAN.

>1B12 

Dawson 

nr nun 
Wiiitb

Ry. Co.

Comr. Ma bee.

Total $752,879.84



536 Dominion Law Reports. [2 D.L.R

CAN.

Ry. Com.
1612

Dawbox

OP TRADE

Rr.kCo.

Comr. Maboc.

Deduct one-third ns provided by the order.........................  240,152.59

Total railway earnings.................................................$500,727.25
Less working expenses ............................................... 438,377.13

Surplus ................................................................$ 08,350.12
Interest on bonds ................................................... $195,911.02
Surplus for payment .......................................... 08.350.12

Deficit ...................................................... $127,500.90

In the result, these figures shew that if the rates fixed by the 
order of the Board had been in effect during the year 1910, the 
companies would have defaulted to the extent of $127,560.90 in 
the payment of the interest upon their bonds, to say nothing of 
the stockholders obtaining no dividend whatever.

In dealing with the application that was made to the Board 
when the case was re-opened, it was stated that :—

The Hoard never intended to deprive these carriers of the oppor 
tunity of earning, first, not only enough to pay the interest upon their 
bonds, but, secondly, to pay a fair return upon the actual capital that 
went into the road, and that is now outstanding in the form of stock. 
No controlling commission has got. it seems to us, the right or the 
jurisdiction to make an order that would have the effect of destroying 
the earning power of the capital that honestly went into the facility, 
and it is hardly necessary for me to reiterate that this Hoard never 
intended to make such an order; and if it is ultimately shewn that 
the order we made has that effect, 1 take the responsibility of saying 
that it will lie very promptly rescinded.

At one of the subsequent hearings, it was discovered that 
some error had been made in compiling the above figures, but it 
was apparent that the reduction required would have left a large 
deficit.

At the hearing on December 6th, Mr. Dickeson gave us the 
figures, so far as possible, for the year 1911. The companies had 
earned $149,700.90 less than during 1910, although the rates 
were the same, the deficiency being caused by a general dropping 
off in business, upwards of 7,000 tons less freight having moved. 
A large reduction has been made by him in operating expenses. 
He stated that he had been compelled to go—

away beyond what ia ordinarily called good judgment, in the operation 
of railroads, in reducing our forces and cutting down expenses beyond 
what we can reasonably expect to continue.

Since the hearing on December 6th, the adjourned annual 
meeting of the companies has been held, and all that the share
holders got after the season’s operations was a dividend of one 
per cent. When giving his evidence on December 6th, Mr. 
Dickeson was asked if he expected to be able to pay a dividend 
of two per cent., and he answered :—
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I do not. We have provided for our operilling expenses, and bond
interest, and we are in very grave doubts as to whet lier or not we can
declare a dividend of one per cent. That is entirely uncertain; some
thing to l>e decided between now and the end of the year.

Many more matters could he recited that has been placed 
before the Board upon the rehearing to shew that the order of 
January 18th could not be put into effect ; but sufficient has been 
said to make it clear that the reduction in rates then directed 
would he an outrage upon the stockholders in these railways. In 
the earlier years, when the Yukon was not only prosperous but 
booming, these railways were profitable, and then was the time 
for rate reduction. Had the management been as economical 
then as now, with the large earnings in those days, no doubt sub
stantial reductions could have been made without hardships upon 
the stockholders ; but this matter can be dealt with only upon 
conditions as they exist to-day. It was urged that the stock
holders, in stock and cash dividends, had been repaid all the 
moneys originally invested. There is nothing, however, in this 
argument, even if such were the fact ; profitable rates in the past 
are no argument for present day reduction without regard to all 
existing conditions; and even if stockholders in railways have, 
during a period of years, been repaid in dividends the sum total 
of the original investment, this forms no reason why they should 
not continue to receive a fair return upon the capital invested. 
Another feature, not to be lost sight of in this case, is the fact 
that all the money that ever went into this road was private 
capital ; the companies never received any Government aid either 
hv land grant or subsidy.

It will not be thought that this matter is being considered 
solely from the standpoint of the stockholders in these railways. 
It is not. The Board is alive to the burdens of the freight rates 
upon this route upon the people of the Yukon, and the record 
is full of high-handed and unreasonable treatment of the public 
by those in charge of the operation of these companies. It would 
gladly interfere, and require very substantial reductions, were 
that course at all reasonable or possible. It is clear that these 
companies are bordering upon receivership, and it is not in the 
interest of either the public, or those whose moneys are invested 
in these enterprises, that any action of the Board should force 
them into that position. It is of great importance that not only 
the people of the Yukon, but for that matter that the people 
everywhere, should he protected from extortionate or unreason
able transportation charges ; but to my mind it is of equal im
portance that the capital invested in transportation companies 
should be permitted to earn fair and reasonable dividends. Rail
way construction in Canada depends entirely upon outside capi
tal; thousand of millions must be borrowed within the next 
generation or two. We have in Canada less than 30,000 miles of
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railway as against more than 235,000 miles in the United States 
Within fifty years Canada will require a greater railway mileage 
than now exists in the United States; the money for the construc
tion of this must for many years at least, largely come from 
abroad, and how long would these investments continue if it wer- 
known that their earning power might, at any moment, be ter 
minated by the intervention of this Board? While our duty to 
interfere and reduce rates in all proper cases is plain, surely it 
is equally clear that we should not require a reduction where the 
effect would be to prevent the investment earning a fair return.

In dealing with this feature of the ease, the Board will 1>. 
understood as referring to the actual money that was honestly 
invested. Here, as we understand it, the stock is held entirely 
by the original builders of these railways, and has not passed into 
the hands of the general public; so if it were apparent that the 
stock had been improperly inflated, there would he no difficulty 
in protecting the stockholders to the extent of the actual invest
ment. It may not be necessary, but it is as well to deal briefly 
with the physical valuation that the Board’s Chief Engineer. Mr. 
Mountain, made of these railways. The following table shews 
the careful valuation made by him:—

THE VALUE OF THE WHITE PASS A YUKON RAILWAY.
Right-of-way................................. 1701 acre* at $ 10.00 $ 17,010.00
Clearing and grubbing.................. 145 “ 125.00 18,125.00
Clearing............................................ 710 “ 50.00 35,950.00
drubbing........................................... 2409 “ 10.00 24,090.00
Solid rock ......................................608900 cu.yds. 2.25 1,870,025.00
Loose rock ....................................448870 “ 1.00 448.870.00
Earth and other material............. 425662 “ .50 212,831.00
Cemented gravel ...........................78000 “ .75
Overhaul............ ............................... 171000 “ .01
Track and ballast ....................... 121.72 mile* 9000.00
Bridges, trestles, culverts and retaining walls......................
Widening bank ...........................................................................
Switches............................................................................................
Telegraph ..................................... 121.72 miles 200.00
Snow fence ....................................................................................
Betterments ....................................................................................
Brackett wagon road ..............................................................
Miscellaneous..................................................................................
Sidings............................................................0 miles 9000.00
Extra right-of-way at Skaguav ...............................................
Engineering and superintendence ..........................................

58,500.00 
1,710.00 

1,095,480 00 
583,790 00 
65.000.00 

0,685.00 
24,344 mi 
12,243.00 
4,000.011

20,000 IN) 
54,00(1 ihi 
20,000 IN) 

115,000.00

$4,292,659.00
205,200.00
445,300.00
450,000.00

Buildings on line
Terminals...............
Rolling stock

#5,393,15!' 011



2 D.L.R.! Dawson Bd. of Trade v. W. P. & Y. Rv. 539

Franchise, fin» wing. interest, legal expenses, and other
contingencies, 10 per cent............................................ .">30,315.00

$5,932.474.00
Cost per mile ................................................................. $48,738.00

These shew a cost of $48,738 per mile. The statement 
furnished by the companies put the original cost at $62,000 per 
mile. This included a profit of 15 per cent, to the construction 
company, $90,000 for the Dyea Trail. $85,000 for the White 
Horse Tramway Company, and some other smaller items which 
Mr. Mountain does not think should form part of the capital ac
count. Another item that went to swell the cost of construction 
was the expense and loss by reason of the continued disorganiza
tion of the construction gangs by their stampeding to placer 
mines that were being discovered. Mr. Mountain thinks the road 
could be duplicated for $50,000 per mile, but does not desire 
to go on record as saying that original construction did not cost 
$62,000 per mile. It does not, however, become necessary to de
cide which should be the proper sum. in view of the lean earn
ings; it is altogether likely that the stockholders would, in the 
meantime, be glad to obtain an earning of, say 4 per cent, upon 
Mr. Mountain’s valuation, were that possible. Taking the aver
age dividends paid from the beginning of operation, the share
holders have not realized more than about 6 per cent, upon their 
investments ; from now on, unless the traffic increases greatly, 
even at present rates, the earnings must be of a nominal char
acter only.

It may not be improper to advert to some of the conditions 
under which this road is operated. In the first place, there are 
only about four or five months of the year that there is any 
freight moving. From November to May there is a large annual 
loss in operation. Mr. Dickeson said that only during July, 
August, and September could a surplus above cost of operation 
be earned. In November last there was a loss of $36,000. Speak
ing on December 6th, Mr. Dickeson said:—

CAN.

Rv. Com.
19 It
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op TRADE

Yukon 
Ry. Co.

Cumr. Mabee,

Last year’s figures shew, worked out by days, that we ran the train 
fifteen days without a single passenger or a single pound of freight. 
We had three engines hack of a snow-plow plowing snow forty miles 
with three crews and a rotary crew of nine men, and about sixty men 
to keep the right-of-way clear for the pur|>osc of handling a mail 
sack locally between Skaguay and White Horse, with weather all the 
way from 20 to 40 below zero.

Mr. Mountain says that the maximum grade for miles is 
3.9 with 16 degree curvature, making, witli compensation, a 
grade of about 5 per cent. The cost of labour (including train 
hands and section-men) is double that of any other road in Can
ada (he probably did not intend including the Klondike Mines 
railway in this statement). The cost of operation is about 12
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cents per ton mile, while to a railway hauling from 1,000 to 
12.000 tons per train mile, the cost is about one cent per ton 
mile.

These matters are referred to for the purpose of shewing the 
difficulties in the Board's way in dealing with these complaints, 
quite apart from the fact that, with the diminishing traffic, and 
the high rates, the margin between the gross receipts and ex 
penses is so extremely narrow. There are other difficulties, of a 
no less serious character, in the way of affording redress to the 
people of Dawson, even if we were, under the circumstances, able 
to let the order of January 18th stand as to the rail division. In 
the first place, not being able to control the rates on the river 
division, and the boats on the river lw»ing owned by a separate 
company, although under the control of the same company that 
controls the rail division, there is nothing to prevent the manage 
ment, upon through traffic, adding to the dates upon the river 
division any reductions we might order upon the rail division; 
in other words, upon a ton of merchandise moving from Skaguay 
to Dawson, the rate upon which might be reduced by us from 
Skaguav to White Ilorse, by, say, $10 might l»e added by the 
navigation company to the rate from White Iiorse to Dawson. 1 
do not say that the navigation company would do this, hut if it 
did, I know of nothing to prevent it. It was said that if freight 
could lie got to White Ilorse, competition upon the river would 
prevent increase of rates by the navigation company. Dow this 
might he, I do not know. It has not been very successful in the 
past.

Another serious difficulty, entirely beyond the power of the 
Board to deal with, is this: The steamship companies operating 
from Puget Sound points to Skaguay charge $4.50 per ton more 
upon freight for furtherance to rail and river points, than the 
local to Skaguay. Why this is so, 1 do not know. It is a com
bination that the Board cannot control, and must lie left to the 
people themselves to deal with as best they may. The wharfage 
charges, the hunker tolls upon ore at Skaguay are all entirely 
beyond the Board’s jurisdiction.

From what has been said, it is apparent that the order of 
January 18th, 1911, cannot stand, and must In» rescinded; hut, 
notwithstanding this Mr. Diekeson, the President and General 
Manager of the companies, has undertaken with the Board to 
voluntarily make some substantial reductions in certain rates 
both upon the rail and river divisions. The following is the 
understanding arrived at :—

Mining Machinery.—Ten per cent, reduction on both rail ami river.
Powder and Dynamite.—Ten per cent, reduction on both rail and

Ore from McRae Spur.—Retail and wholesale, $2 per ton.
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Hunker Charges.—Reduced from 50 cent* to 2.1 cents per ton.
Hiver Berth Rate.—Reduced from $2.50 to $1.
Row Boats.—Thirty-five per cent, reduction.
Coal. Tantalus Mines to Dawson.—Reduced from $t$ per ton

weighed to $4.50 per measured ton.

In addition to the foregoing, Mr Dickeson intends making 
the attempt of eoal from Tantalus to Skaguay, and
other rail points, and undertakes that reasonable rates will he 
applied.

The passenger rates on the rail division are recognized as 
being unreasonably high, even under existing conditions, and Mr. 
Dickeson has undertaken that reductions will In* made either in a 
regular mileage cut. or in reduced fares upon certain days; he 
must have a reasonable opportunity to develop this arrangement.

It will lie seen from the foregoing that reductions are made 
that in no event could the Board order, and are directed upon 
the lines of assisting mining development.

The Board has lieen strongly impressed with the argument 
that if ii enforced the order of January 18th, 1911. or even made 
it more drastic, it would work to the advantage of the companies 
in attracting additional traffic to this route ; that it would assist 
in developing the country, and form an inducement to pros
pectors and miners to explore and make investments. IIoxv this 
might be is a matter of opinion. If the earning capacity of these 
roads was eut in two, and the traffic did not increase, the result 
would t>e tlmt the Board would have wrecked the capital invested, 
forced the companies into receiverships, and probably done the 
country and the people irreparable harm, to say nothing of the 
perhaps greater question of shaking the faith of the investing 
public in Canadian securities. It might Ik* that the reductions 
demanded would cause increased traffic, although, at the moment. 
I am at a loss to see where it would come from. White Horse and 
Dawson are no more stagnant than Skaguay. and its degenera
tion is not to Ik* laid at the door of the White Pass companies; at 
any rate, it is much easier to advance arguments of this kind 
than to take the responsibility of putting these claims in the form 
of a concrete order. I am not prepared, upon all the information 
the Board has. to assume the responsibility and risk attendant 
upon such a course.

I am of opinion that a great deal of the dissatisfaction that 
has existed in the Yukon over the rates and other matters con
nected with the White Pass route could have been largely elimin
ated had there lieen a more intelligent and less domineering 
management. I am also of the opinion that these interests, 
under the direction of Mr. Dickeson, will stand in better favour 
among the people there than they have in the past ; at any rate, 
tin- better course is to give him an opportunity to develop certain
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garded as finally disposing of these complaints. They are to In
put into effect with the view of seeing what the result may he. 
The Board will retain the matter until the completion of the 
fiscal year of the companies ; they will he asked to furnish de 
tailed information of the year’s operation, and further inter
vention will depend upon the result of such statements.

Commissioner McLean concurred.
Appeal allowed.

ONT. REX v. PEMBER.
( Decision No. 1.)

H. C. J.
1012

Ontario High Court, MiddU'ton, J., in Chambrrn. April 3, 1912.

1. Mimctimi. corporations i 1II C3—Ilia)—By-law rixivlatixo“than
Apr. 3. ■ie.it traders”—Taking orders.

A jK-rson in not a “transient trader" requiring a municipal liven-- 
as such under the Ontario Municipal Act, 1903, 3 Kdw. VII. rh. 
19. sec. 583,* where, although not permanently resident within the 
municipality nor assessed therein, he takes orders for hair goods and 
toilet articles to lie supplied directly to tlie public and not to the 
retail trade only, if the samples from which orders are solicited are 
not sold by him and the orders arc taken and the business transactvd 
at one place only (rjr gr. an hotel) and the orders so taken are ad
dressed to a firm located in another municipality subject to accept 
a lice or rejection by the firm after lieing transmitted to its place "f 
business.

[Hex v. 8t. Picrte (19021, 4 O.L.K. 76, followed.]

Motion to quash a magistrate’s conviction of the defendant 
under a transient traders’ by-law of a municipality.

The conviction was quashed with costs against the inform
ant.

J. Jennings, for the defendant.
A. J. Wilkes, K.C., for the informant.

Middleton, J. :—The firm of Pember & Co. carry on busi
ness in Toronto, dealing in hair goods and toilet articles. The 
accused, Frank R. Pember, is not a member of the firm, hut 
travels for it. IIis custom, which he followed on this occasion,

•Section 583 of the Consolidated Municipal Act, 3 Kdw. VII. (Ont 
eh. 19, provides as follows: —

583. By-laws may lie passed by the councils of the municipalities or 
Board* of Commissioners of Police and for the purposes in this section 
respectively mentioned, that is to say:—By the councils of townships, 
towns and villages, and of cities having less than 100,000 inhabitants nnd 
by the Board of Commissioners of Police in cities having 100,000 inhabi
tants or more. . . .

30. For licensing, regulating nnd governing transient traders and 
other persons who occupy premises in the city, town, village, or town-
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is to rent a room at an hotel at the place he visits, after pre
viously advertising his advent, and there to display samples of 
the wares in question to those attracted by his advertisement. 
He does not sell the articles exhibited ; he takes orders, which 
are transmitted to the firm in Toronto, and are there accepted 
or rejected by the firm. The question is, is this an infringe
ment of the by-law of the town, which has been passed in the 
terms of the Municipal Act and its amendments? This narrows 
itself to a question whether what is done constitutes the ac
cused a transient trader, within the meaning of the statute.

I think the matter is concluded by the case of Hex v. St. 
Pierre, 4 O.L.R. 76. There it was held not to be an offence for 
a person temporarily at an hotel to take orders there for cloth
ing to be made in a place outside the municipality, from mat
erial corresponding with the samples exhibited. Since that de
cision, the Legislature has amended the statute with respect

ship, for temporary periods, and whose names have not l»een duly entered 
on the assessment roll of the municipality in respect of income or personal 
property for the then current year; and who may offer goods or merchan
dise of any description for sale by auction, or in any other manner con
ducted by themselves or by a licensed auctioneer or otherwise.

(a) No such by-law shall affect, apply to, or restrict the sale of the 
stock of an insolvent estate which is being sold or disposed of within 
the county in which the insolvent carried on business therewith at the 
time of the issue of an attachment or of the execution of an assignment.

31. For requiring all transient traders who occupy premises in the 
municipality, and are not entered upon the assessment roll or who may 
lie entered for the first time upon the assessment roll of such muni
cipality, in respect of income or personal property, and who may offer 
goods or merchandise of any description for sale by auction, or in any 
other manner conducted by themselves or by a licensed auctioneer, or by 
their agent or otherwise, to pay a license fee before commencing to trade.

in i No such by-law shall affect, apply to, or restrict the sale of the 
stock of an insolvent estate which is 1 icing sold or disposed within the 
local municipality in which the insolvent carried on business therewith, 
at the time of the issue of an attachment or of the execution of an 
assignment.

i f> i The words “transient traders" wherever they occur in clauses 30 
and 31 of this section, shall extend to and Include any person commenc
ing in the municipality the business in the said clauses mentioned, who 
has not resided continuously in such municipality for a period of at least 
three months next preceding the time of the commencement by him of 
such business therein.

By the councils of townships, cities, towns and villages:—
32. For fixing the sums to he paid for licenses required under by-laws 

passed under the preceding clause 30.
33. For fixing the sums to lie paid for licenses under by-laws passed 

under the preceding clause 31. not exceeding in cities and towns $250 
and in other municipalities $100 for each license; and for providing that 
the sum so paid for a license shall lie credited to the trader paying the 
same upon and on account of taxes for the unexpired portion of the 
then current year, as well as any subsequent taxes, should such trader 
remain in the municipality a sufficient time for taxes to become due 
and payable by him, and in any other event to lie taken and used by 
the municipality as a portion of the license fund of such municipality;

Provided, nevertheless, that the license fee imposed by any by-law 
of any village situate within any territorial district may lie a sum not 
exceeding $200.
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to hawkers, by adding to the interpretation clause defining that 
word, so that it now applies to those “who carry ami expose 
samples or patterns of any such goods to be afterwards de
livered, within the county, to any person not being a wholesale 
or retail dealer in such goods, wares, or merchandise.”

Although the section of the statute relating to transient 
traders has been under consideration by the Legislature and 
has been amended, no corresponding amendment has been in 
trod need, and I cannot find anything in the amendments which 
have been made which will make the reasoning in the case cited 
less applicable.

Mr. Wilkes argued very forcibly that what was done by tin* 
accused was within the mischief apparently aimed at by the 
statute, and was just as unfair to those residing within the 
municipality and bearing the burdens of local taxation as any 
kind of trading, l'iifortunately this argument must be ad
dressed to the Legislature itself, as 1 cannot assume that it has 
not been adequately considéré . e learned Judges who dt 
cided the St. Pierre Case, Per v. St. Pierre, 4 O.L.R. 76, after 
argument by eminent counsel.

The conviction should, therefore, 1m* quashed, with costs 
to he paid by the informant. The usual order for protection, 
so far as the magistrate is concerned, will be granted, and the 
$100 paid into Court as security should be refunded.

Conviction quashed.

LAPIERRE es quai. v. MAGNAN and VIENS (defendant in warranty and 
intervenant i and LAPIERRE es quai. ( contestant ) and VIENS v 
LAPIERRE.

Quebec Court of Revint, Sir Melbourne Toil. CJ., TeMier and Rcau<lin,.U.
Maif 17. 1912.

1. Assignment (fill—28)—Tbaxseeb or ax agreement ok balk—
Rights of transferee.

Tlie transferee of right* under n promise of sale can have no greater 
rights under such promise of sale as against the original owner than 
the transferor.

2. Covenants axd conditions (8 III l>—A2)—Liability of grantn ton
OBSERVANCE OF EVERY CONDITION AM WELL AH COVENANT TO FAY
IM IK II ASK PRICE.

Where a transferee of rights under a promise of sale acquired these 
rights under a promise of sale and the transfer stipulates that tin- 
transferee shall fulfil all the charge*, clauses and condition* imposed 
on the transferor, the transferee will not Is* entitled to obtain a deed 
of sale before he ha* fulfilled every condition mentioned, even though 
he have paid the entire purchase price ; nor can he compel the vendor 
to sign him a complete deed of sale unless such deed contains every 
clause and obligation mentioned in the promise of sale.

3. Covenants and conditions (8 HID—52)—Right of grantee to mu:
DEED—FAILURE TO OBSERVE BUILDING RESTRICTIONH.

If a transferee of rights under a promise of sale of lands ha* built 
a portion of a house on territory which was to be left free from build-

LL
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im.'. Hiidi trnn-ii-n «• in not entitled to n devd formally transfert .ng the 
mviuT-iliip of tiw? immoveable. and the original vendor i< entitled to 
have that portion of the building encroaching oil the prohibited terri 
tory denudtailed, and thin by direct action against the transferee if he 
»o choose.

[/>< lonnc v. Cusson, 2S Can. S.C.R. (hi. distinguished.]
4. Hot xn.xHiKs ($ 11 A—M> i- l)i rv of vex huh to him i.osf i.hc.mto.x or

IMiV Nil ARIES.

The vendor is not obliged to shew the vendee where the line is, it 
is for the buyer to ascertain this.

•'». Entoitki, (g III .T :i—Mo)—Effect of seekino cancellation of AG
REEMENT ON RIOIIT TO CLAIM DEMOLITION OF A WORK. IN CON 
TKAVKXTION OF CONTRACT.

The vendor who sues for the cancellation of a promise of sale of 
land* is not thereby estop|ied from praying for the demolition of work 
done in contravention to such promi-e of sale.

Appeals from tin* judgments of the Superior Court. Brun- 
eau. J., rendered on June 27th, 1911, maintaining the action of 
Lapierre, tin* respondent, in demolition of n portion of a huild- 
ing. and dismissing the action of Viens, the appellant, to compel 
the respondent to sign him a deed of sale.

The appeals were dismissed.
A. Gurrtiii. for intervenant, appellant, and plaintiff, ap

pellant.
A. Brassard, K.C., for plaintiff, respondent, and defendant, 

respondent.

Keavdin, J. (for the majority of the Court) : -The plaintiff 
in his quality of testamentary executor to the estate of the late 
Joseph Brunet sues the defendant in demolition of a hay-window 
built in the facade of a house within twelve feet of Cartier street, 
within a delay of fifteen days; and prays that in ease the de
fendant should fail to do so within such delay the plaintiff he 
authorized to have such demolition done at the defendant's ex-

The plaintiff alleges a promise of sale of September 3rd. 1903, 
passed before Bourdeau, N.P., whereby the late Mr. Brunet pro
mised to sell to the defendant sub-division number f»S of official 
lot 1225, St. Mary’s Ward, and also another piece of ground 
formed of sub-division lot No. 330 of lot 1.13. Cote Visitation, 
«ml of sub-division No. 9 of official lot 1225, St. Mary's Ward, 
at the rate of 16 cents per foot, making a total price of $592. 
whereof $25 was paid cash. $25 to he paid in October, 1903; $50 
in December, 1903 ; and the balance of $492 in ten years, with 
interest at five per cent., payable semi-annually.

In this promise of sale we find the following clause :
I/acquéreur aura son contrat de vente dès qu’il aura 

Pa.Vv la moitié du prix de vente ou construit une maison 
eoutimt, $1,000; laquelle maison devra être construite à 12 pieds 
üe l'avenue, avec façade eu pierre, à deux étages; et à defaut 
par 1 acquéreur de remplir les conditions ci-dessus et de payer
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dos intérêts aux époques susfixées, Mr. Brunet pourra demand* r 
en justice la résolution des présentes, sans mise eu demeure.”

The plaintiff alleges that the defendant did not comply with 
the terms of the said promise of sale, seeing lie built a house at 
less than twelve feet from the line of the street, to wit, at a dis 
tance of nine feet only, and he adds he has the right of asking 
that this part of the house he demolished.

The defendant appeared and instituted proceedings in war
ranty against Antoine Viens, alleging that by deed of Fehruan 
7th. 1910, Brouillette, N.P., he had transferred and assigned to 
said defendant in warranty all his rights in the immoveables 
covered by the promise of sale of September 3rd, 1903. and that 
the said defendant-in-warranty had bound and obliged himself 
to fulfil all the agreements, clauses and obligations contained in 
the deed from Brunet to the defendant.

The defendant-in-warranty intervened, declared he took up 
the defence of the principal defendant and. pleading to the 
merits of the main action, declared that about the middle of 
February and the beginning of March, 1910, the principal plain
tiff had become aware of the fact that he, the intervenant, had 
acquired this property, that on March 31st, 1910, be had ad
dressed himself to Mr. Bourdeau, the notary of the estate, and to 
the principal plaintiff, had shewed them an authentic copy of the 
sale made to him by the defendant, and declared his desin of 
paying the balance due under the said promise of sale of Si p- 
tember 3rd, 1903, and requested them to sign a deed of sale of 
the sai«l property; that Mr. Bourdeau and the principal plain
tiff then told him, the intervenant, that the Brunet estate could 
not shew that these immoveables were free from mortgages, as 
there existed some in favour of the Bank of Hochelaga for 
amounts far exceeding the balance of price due thereon, but that 
such balance should be paid to the Bank of Hochelaga. which 
would then grant a release and discharge, and that be, the inter
venant, agreed to do this: that, nevertheless, the principal plain
tiff refused to sign the deed of sale prepared by the notary of the 
Brunet estate; that the intervenant then addressed himself to 
Mr. Paquin, notary, who entered into pourparlers with the plain
tiff respecting the rights of the parties under the said promise 
of sale, and that the plaintiff informed Mr. Paquin he would con
sult with the legal advisers of the Brunet estate before deciding 
finally upon what he should do and would inform the said Mr 
Paquin thereof ; that on April 1st, 2nd, 4th and 5th, the said 
notary communicated with the plaintiff in order to get an answer, 
but was told that they were still waiting for the opinion of 
counsel; that on April 2nd. 1910. in conformity with a notice 
««•nt to the plaintiff and in order not to pay interest any longer, 
the intervenant paid to the Bank of Hochelaga the sum of 
$561.30, being the balance in capital and interest due under the
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said promise of sale; that tin* hank luid accepted this payment QUE.
and bound and obliged itself to give a. release and discharge. Court*of
which it did on April 4th, 1910. The intervenant adds that on iu*vi«*w.
April 6th, 1910, as he had obtained no reply from the plaintiff, 1912
he caused to be served on him a copy of the deed of sale made to L ~
him by the defendant, a copy of the discharge signed by the J‘
Bank of Hochelaga, and a formal requisition to consent unto the Maun ax

intervenant a deed of sale of the said immoveables as per draft yA|N^ 
deed annexed, but that the plaintiff persisted in his refusal to *
sign such a deed ; that as between the principal plaintiff and the Il,1"dln'J- 
intervenant and the neighbours of the latter there is no legal 
and reciprocal obligation to build twelve feet away from the 
street line; that the principal plaintiff knew the site and the 
mode of building chosen by the intervenant at the beginning of 
March, 1910; that the plaintiff made no complaint and acquiesced 
tactily thereto ; that at the beginning of March, 1910, the prin
cipal plaintiff himself indicated to the intervenant the location 
of the said lots for building purposes ; that, as a matter of fact, 
tlie neighbouring buildings extend over the twelve-foot line more 
especially as regards the verandahs and other commodities, and 
that the buildings at the two nearest cornera are built Hush with 
the street line, so as to block the view completely, and that the 
principal plaintiff had long known of this and had accepted this 
state of things; that the principal plaintiff has no interest to ask 
for the demolition of what might extend over the twelve-foot 
line and cannot suffer any prejudice therefrom; that he no 
longer has any right or interest in the said immoveables and that 
his only obligation is to consent and sign a deed of sale and a 
clear title in favour of the intervenant ; and the intervenant 
prayed for the dismissal of the action of the principal plaintiff.

The principal plaintiff demurred to certain allegations of this 
plea, which demurrer was continued to the merits, and on the 
facts he answered generally.

Antoine Viens also took a direct action on his own behalf “cm 
passation de titre” against the principal plaintiff, wherein he 
urges anew the grounds invoked in his intervention, and con
cludes that the plaintiff es qual. be condemned to pass him a deed 
to this property, failing which that the judgment avail as a 
title. And the said Lapierre, es qual., also repeats against this 
action the grounds invoked by him in the first suit, and by his 
conclusions he prays for the cancellation of the promise of sale 
of September 3rd, 1903.

Thereupon the intervenant, Viens, asked leave to add as a 
ground of intervention the fact that the plaintiff Lapierre, in the 
ease of Viens v. Lapierre, had prayed for the cancellation of the 
sale, and basing himself on articles 1541 and 1542 C.C., con
tended that such demand of cancellation extinguished the action 
taken by Lapierre against Magnan.
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April 5th, and the promise of sale from Magnan to Viens was 
served on April 6th, and registered on April 9th, after service of 
the writ.

Lapikhbb

M \.,N \ N
AND

The trial Judge dismissed the demurrer of the principal 
plaintiff, maintained the action of the principal plaintiff in the 
case of Lapicrrr v. Magnan, and dismissed it in the case of Vi< ns 
v. Lapierre, and also dismissed that part of the conclusions of 
the latter wherein he prayed for the cancellation of the promise

Brandi», J. of sale of September 3rd, 1903.
As will be seen from the foregoing statements of the parties 

several important questions are raised, and I think they can he 
reduced to four main questions, to wit :—

1. Did the principal plaintiff consent to the building by the 
intervenant less than twelve feet from the street line?

2. Is the afore-mentioned clause of the promise of sale of 
September 3rd, 1903, applicable as against the intervenant, and 
was its effect to create a real servitude, or merely a personal 
obligation, and if the latter, is the plaintiff entitled to have tin* 
said building demolished ?

3. Does the deed tendered by Viens in his action against 
La pierre comply with the agreement and conventions entered 
into by the parties?

4. Did the plaintiff es quai, lose the recourse prayed for in 
the main action by the fact that, in answer to Viens’ action, lie 
prayed for the cancellation of the promise of sale of September 
3rd. 1903!

First question.
The evidence of record shews that about the middle of March 

Viens telephoned to Lapierro to enquire where Magnan’s pro
perty was situated ; Lapierre replied that it was the third or 
fourth lot from the corner. A few days later certain persons 
who had bought lots from Lapierre, adjoining the property on 
which Viens was building, complained to their vendor that Viens 
was encroaching on the twelve feet. When the parties met at 
Mr. Bourdeau s, the notary, Lapierre asked Viens if he was the 
one who had built within the twelve feet; Viens answered in the 
affirmative, and Lapierre then told him he could not give him a 
deed of sale unless he. Viens, consented to pull down whatever 
encroached on the twelve feet. There is no evidence, as alleged 
in the intervention, to shew that Lapierre indicated the place of 
the line.

It seems to me that there is no similarity between this ruse 
and that of Delorme v. Cusson, 28 Can. S.C.R. 66. cited by the 
intervenant. In the Delorme case the parties had met on the 
spot and in order to avoid the expense of a regular “bonuwc 
they had come to an agreement as to drawing the division line 

between their contiguous lots. Then, when Cusson lmd begun to

C^B
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build Delorme discovered that the line drawn by the parties was QÜE- 
incorrect and that Cusson was encroaching on his territory. So Court of
Delorme took an action in demolition; this suit went through all Review,
the Courts and finally to the Supreme Court, which held that 1012 
there had been common error, that Delorme could not insist on Lumihke 
demolition hut was only entitled to the value of his ground »•. 
taken by Cusson \s building. The same principle was later Maonan 
recognized by the Court of Appeals in Lid stone v. Simpson, lti yÎkxs. 
Que. K.H. 557.

In the present case Viens did not request to be shewn the 
line, nor was the plaintiff obliged to indicate the line as Viens 
had obliged himself, in the deed of transfer between Magmm and 
himself, to respect all the conditions and stipulations contained 
in the promise of sale of September 3rd, 1903. He was not on 
Lapierre’s property, but on his own, and lie was obliged to build 
twelve feet away from the street, and it was for him to ascertain 
where the line was. And as a matter of fact, he found it all 
right as far as the building itself is concerned, it is only the bay- 
window which encroaches. This first ground, therefore, fails.

Second question.
The intervenant first of all contends that the second part of 

the aforesaid clause in the said promise of sale no longer applies 
after the purchaser has paid half of the purchase price or more, 
nor after he has built a $1,000 house, and says he: “Not only 
have I paid the entire purchase price but I have also built a 
house worth more than a thousand dollars and the clause, there
fore, no longer applies.”

The plaintiff, on the other hand, contends that this second 
clause applies even after the whole purchase price has been paid 
and after a $1,000 building has been put up.

I think the plaintiff is right. It seems to me that the clause 
was inserted in order to facilitate the sale of the neighbouring 
properties of which the estate was owner at the time this promise 
of sale was made, and some of which still belong to it. The in
tervenant adds, however, that if his first argument is unsound 
this clause in any event did not create a real servitude but merely 
a personal obligation and cannot be opposed to him by the plain
tiff.

I do not think it necessary to decide whether this clause 
created a servitude. This question raises great difficulties 
although the plaintiff could cite in support of his contentions a 
decision of the Court of Appeals in the case of Hamilton v. Wall,
24 L.C.J. 49.

But for the purposes of this case I shall take it for granted 
that the obligation is purely personal. Magnan, the defendant, 
had not obtained a deed of sale when he transferred his rights 
to the intervenant; the latter declares he acquires the rights 
which Magnan might have, i.e., to obtain a title if he fulfilled
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the obligations assumed by Magnan. But the deed of transfer 
goes even further, it contains this clause :—

“Ainsi que le tout se trouve présentement pour par le ces
sionnaire en jouir et disposer comme bon lui semblera, et à la 
charge par lui de remplir toutes les conditions clauses et obli
gations mentionnées et stipulées dans une promesse de vente con
sentie au cédant par Joseph Brunet devant G. A. Bourdeau, 
notaire, le 3 septembre 1903.”

I interpret this clause as meaning that Viens is substitut' d 
to Magnan towards the pin inti tï es quai, and that the latter may 
demand the execution of the obligation in the same manner as if 
he were dealing with Magnan personally as, in fact, he did deal 
with him in taking out his action and Viens then intervened in 
the principal action and declared he took up the defence (fail (t 
cause) of Magnan. Can La pierre now ask the execution of the 
obligation itself? It seems to me that an affirmative answer is 
imperative and that the plaintiff’s demand is well founded un
der C.C. 1065 and 1066, and that he is entitled to pray for tin- 
execution of the obligation.

For art. 1065, C.C., declares that the creditor may demand 
the specific performance of the obligation and that he be author 
ized to execute it at the debtors expense ; and art. 1066, C.C. 
that he may also, without prejudice to his claim for damages, it 
quire that anything which has been done in breach of the obliga
tion shall be undone if the nature of the case will permit, and 
the Court may order this to be effected by its officers, or author
ize the injured party to do it at the expense of the other.

Beauchamp’s Code under art. 1066, paragraph 3 of tIn- 
French doctrine, and Demolombe, vol. 24. No. 498, and referred 
to 16 Laurent, No. 199 ; 4 Aubry and Rau, par. 299, note 14 
Marcade, art. 1143 and 1144; 6 Toullier, No. 218; 10 Duranton, 
No. 466; 1 Beaudry-Ijacantinerie, Des Obligations, 2nd ed., Nos. 
431, 432 and 436.

Referring to Mr. Beaut * ’s Code, under art. 1066, C.C., 
at par. 3 of the French doctrine, I find the following :—

Lorsqu'il s’agit de l'inexécution d'une obligation et que le créancier 
demande l’autorisation de la faire exécuter par un autre, dans le-- cas 
oft cette exécution est possible, les tribunnux peuvent-ils ne liorner.-'ils 
l'estiment, convenable ft accorder des dommages-intérêts contre le 
débiteur? La question est controversée et les auteurs sont partagés 
en trois opinions: Premièrement, les tribunaux ont le droit de refiM-r 
ou d'accorder l'autorisation d'exécuter l'obligation ; deuxièmciit. il f uit 
distinguer entre l'obligation de faire ou de ne pas faire. Dans vi
der nier cas les tribunaux ne |H?uvent refuser l'autorisation de détruire 
ce qui a été illégalement fait ; mais lorsqu'il s’agit d'une obligation 
de faire, les juges peuvent se borner ft allouer au créancier de* dom
mages-intérêts et lui refuser l'autorisation de faire exécuter lui-même 
les travaux requis; troisièmement l'opinion dominante, fondée «iir lu

22
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règle que les conventions sont In loi des parties, enseigne que toutes les 
fois que la chose est possible et que le créancier le demande, les tribun
aux doivent accorder nu créancier l'autorisation d’exécuter l'obliga
tion. qu'elle soit de faire ou de ne pas faire, sans que le débiteur puisse 
s'y soustraire ft prix d'argent."
Demolombe, vol. 24, No. 498 :—-

Il résulte du texte de nos deux articles 1143 et 1144 qu'il est 
nécessaire que le créancier soit préalablement autorisé par la justice 
atin de pouvoir défaire ce que le débiteur a fait en contravention ft 
son obligation, ou afin de pouvoir faire ce qu'il refuse de faire pour 
l'exécuter. Tel est, en effet, toujours, le mode régulier de procéder. 
La nécessité en est même indispensable toutes les fois qu'il s'agit de 
pénétrer dans le fonds du débiteur, ou plus généralement, de s'en 
prendre, comme dit M. iAurombiêre, û sa chose.

Les développements que nous venons de fuurnier s'appliquent ft 
celles des obligations de faire ou de ne pas faire dont l’exécution ef
fective ne peut pas être obtenue forcément contre le débiteur qui s'y 
refuse; mais il est certaines obligations de faire ou de ne pas faire, et 
même un très grand nombre, dont on peut au vont rai rie obtenir 
l'exécution effective malgré le refus du débiteur sans recourir contre 
lui ft des voies de contrainte personnelle. Ainsi, vous vous êtes 
obligé envers moi ft ne pas exhausser votre maison, ou ft ne pas planter 
des arbres dans votre cour, et vous avez néanmoins exhaussé votre 
maison d'un étage, ou voua avez planté des arlies. yue je ne puisse 
pas vous contraindre ft détruire de vos propres mains, ni ft faire 
détruire vous-même par d'autres ce que vous avez fait en contraven
tion ft votre obligation, celn est d'évidence; mais où est l'obstacle ft 
ce que je sois autorisé par la justice* ft le faire détruire moi même ft 
vos frais? 11 n'y en a aucun. Et voilft, précisément le droit que 
m'accorde l'article 114.4 (art. UHW of our code) lorsqu'il s'agit d'une 
obligation de ne pas faire ft laquelle le débiteur a contrevenu, dans 
le cas «ni le résultat de cette contravention est susceptible d'être 
ilétruit et où les choses peuvent être remises au même état qu'aupara-

“Objectera-t-on que pourtant, si U* débiteur résiste, et s'il refuse, 
par exemple, l'entrée de son fonds aux ouvriers, il famlra employer une 
voie de contrainte directe contre sa jiersonneT Certainement oui. 11 
faudra bien que force reste ft la loi et ft la justice. Mais c’est Ift un 
principe de droit commun, qui n'a rien de particulier aux obligations 
de faire ou de ne pas faire, un principe essentiel et d'ordre public, 
qu’aucune résistance individuelle ne saurait tenir en échec. Le débiteur 
serait donc, en effet, contraint par la f«irce publique de laisser détruire 
sur son propre fonds les ouvrages et les artires qu'il y a élevés en 
contravention û son obligation. Mais il y sera contraint, non pas 
comme débiteur en cette qualité, mais comme y serait contrainte toute 
personne qui apporterait une résistance illégale ft l’exécution «les 
ni res de la justice; comme un parent, par exemple, ou un ami, qui, 

épousant trop chaudement sa cause, vomirait lui-même s’opposer vio- 
l«,mment ft la destruction des ouvrages ou des plantations que le cré
ancier a été autorisé a détruire."
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the right to demand the execution of the obligation contained 
in this promise of sale.

Third question.
L.umkkkk Hut, says the intervenant, “I have paid the purchase price :

I have built a house worth much more than a thousand dollars, 
and I was ready on March 31st to sign a deed conforming to 
the promise of sale.”

Unfortunately for the intervenant he did not persevere in
ItvniiiUn, J. the disposition in which he seems to have been on March 31st. 

After he had been unable to come to an understanding with 
Lapierrc he called on his own notary and had a protest or 
“mise en demeure” prepared on April 5th, 1910, wherein he 
declared he had had a deed of sale prepared, which deed is filed 
of record in the case, and which he wished Lapierrc to sign ; and 
it is the deed which is filed in the case of Viens v. Lapierrc.

Now in this draft deed, the intervenant did not reproduce 
the condition mentioned in the promise of sale, as to the pro
hibition to build within twelve feet of the street line. Even if 
Lapierrc did wrong in refusing to sign the deed prepared at 
Notary Bourdeau’s on March 31, he certainly was, to my mind, 
in the right when he refused to sign the deed tendered to him ; 
and this, therefore, means that the action taken against him to 
compel him to sign such deed fails.

Fourth question.
Finally, the intervenant in the case of Lapierrc v. Magnan, 

by his procedure of “puis d'arrein ,” contends that as the de
fendant Lapierrc—in the Viens case—demanded the cancellation 
of the promise of sale, he thereby abandoned his claim to the 
execution of the promise of sale; and the intervenant relies on 
;i fts. 1541 and 1512, C.C.

C.C. 1541 : “The seller is held to have abandoned his right to 
recover the price when he has brought an action for the dissolu
tion of the sale by reason of the non-payment of it.”

C.C. 1542: “A demand of the price by action or other legal 
proceeding does not deprive the seller of his right to obtain the 
dissolution of the sale by reason of non-payment.”

I find several answers to this objection of the intervenant. 
First of all, the plaintiff’s action is not for recovery of price ; it 
is rather to compel the defendant and the intervenant to comply 
with the terms of the promise of sale. This action is one in 
demolition, to undo what the intervenant lias built within the 
twelve feet. Secondly, the intervenant did not comply with 
this demand ; he contested it. And, thirdly, the demand in ran- 
eellation was dismissed. And, moreover, according to all the 
authors, the intervenant could have made the demand lapse hv 
complying thereto : see 25 Demolombe, Nos. 530, 531, 532 and 
533 ; 2 Guillouard, De la Vente, No. 605.
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For these reasons 1 would confirm the .judgment ot' the first 
Court.

Tellier, J., dissented.

Appials dismissal with costs and 
order to demolish sustain) d.

QUE.
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DUNN v. ALEXANDER. B.C.
Hritish Columbia Court of Appeal, Macdonald, C.J.A., Inina and «

Call dur, JJ.A. April 2, 1012. , *
1912

Contracts ( § VIA—411)—Fraud of Vendor—Rescission of contract
—Recovery of deposit by purchaser. Apr. 2.

When» a land company was engaged in selling lots from land to 
which had been given a name similar to that of a townsite owned by 
a railway company and issued circulars carefully and designedly pre
pared to create the impression, without explicitly so stating, that they 
were selling lots from the railway company’s townsite, a person is 
entitled to recover the deposit paid by him on a contract to buy 
one of the lots under a belief induced by the circulars that he was 
buying a lot in the railway company's townsite.

An appeal by the plaintiff from the judgment of Grant, Co.
C.J., dismissing an action brought to recover the deposit made 
on entering into a land contract.

The appeal was allowed.

U. M. Macdonald, for appellant.
A. Alexander, for respondent.

Macdonald, C.J.A.:—In the view I take of this ease it is 
unnecessary to consider whether or not the defendant had a 
good merchantable title to the lot in question. To my mind it is 
unite evident that the plaintiff was misled into paying his money, 
which he seeks in this action to recover back, by the representa
tions made to him in circulars by defendant’s agents, the Cana
dian Northern Securities Company, Ltd. It is not necessary to 
rely on the letter heads of this company of letters written to the 
plaintiff after the purchase, though these, together with the cir
culars. shew the versatility of this company in the arts of decep
tion. The two circulars (Ex. t> and 7) are unique even in real 
estate transactions. Apart altogether from the similarity in 
name of this company and the Canadian Northern Railway 
Company, the contents of the circulars are well calculated to 
I* ad any ordinary person to the conclusion to which, as he swears, 
the plaintiff was led. that is to say, that the lots offered for sale 
wen* in the townsite which was owned by Mackenzie & Mann, 
the president and vice-president respectively of the Canadian 
Northern Railway Company. Ex. 7 consists largely of extracts 
from Vancouver daily newspapers, and interviews with or state
ments made by Mr. Mann, now Sir Donald Mann, and the land
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commissioners of the Canadian Northern Railway Company, 
and referring either directly or by implication to the Mackenzie 
& Maun townsite, or to the Canadian Northern Railway pro
posals and works. For instance, an extract from one of these 
articles, dated 6th August, 1910, describes “new plans of the 
Canadian Northern Railway in reference to Port Mann, its town- 
site opposite New Westminster, are being formulated and will 
soon be carried out.” And again in March, 1911, quoting from 
an interview with one McMillan, who speaks of statements made 
to him by Colonel Davidson and Mr. McRae, joint land com
missioners of the railway company, and saying, “The public sale 
of lots, however, will likely not take place until late in the sum 
mer, or early next fall owing to the magnitude of the task of 
clearing and grading the townsite. From what 1 learn in Lon 
don, 1 think the future sale will easily eclipse the phenomenal 
record made at the auction of Prince Rupert lots.” In another 
article Mr. McRae is quoted as saying, “All the Hat lands in 
proximity to the water front, embracing hundreds of acres, has 
been reserved for railway terminals.” And again, “All the 
water frontage within the limits (Port Maun) has been reserved 
for docks, etc.” Under the heading in large letters “Port 
Mann's Future,” an interview with Mr. Mann appears, in which 
he is quoted as saying, “Our idea in buying land on the south 
side of the Fraser opposite New Westminster is based on several 
considerations,” etc.

Defendants said agents offered lots for sale in “Port Mann 
subdivision of sec. 9, range 1, west.” They say, “Inside pro
perty is always as good as money. This subdivision is the first 
offered for sale within the townsite.” The italics are mine. 
They also say, “Now note this, the remainder of the townsite 
lots will be put on the market and sold by auction about July 
next.”

But why pursue the matter further. Deceit is stamped all 
over these circulars, and they are so skilfully prepared as to 
make it impossible to put one’s finger on any actual mis-state 
ment, but the whole appears to have been designed and certainly 
is well calculated to mislead the public into the belief that it 
was lots in the townsite of Mackenzie & Mann, known as Port 
Mann, that were being offered for sale, and throughout these 
circulars there is no statement, no hint even, that what the 
defendant was offering was something different.

Now, unless with full knowledge of the true situation the 
plaintiff has waived his rights, and elected to confirm the sah. 
which on the evidence I find he has not, then he is entitled m 
relief which he claims.

There is another matter which would entitle the plaintiff t 1 
the same relief. The agreement made by correspondence con
tains no restrictions upon the plaintiff's rights to have title 
shewn and made in the usual way by the vendor. The formal
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agreement which defendant sent to the plaintiff for signature, 
but which was never delivered, contains such restrictions, and 
the plaintiff was threatened with the law if he did not sign and 
return it to the defendant. While the plaintiff's letter of the 
10th May does not fully raise this objection to the formal agree
ment, still I think lie has not waived it, and defendant’s insist
ence on this variation of the agreement Is in itself fatal to his 
right to retain the purehase money.

I would allow the appeal, and direct that judgment be entered 
for the plaintiff for the return of the money paid.

B. C.

C. A. 
1912

Dunn*

Alexander.

Ma<il<niald,
C.J.A.

Ikvinu, J.A.:—This is an action to recover the deposit made 
on entering into a contract for tin* purchase of land. It is a 
common law action, and has nothing to do with any of the 
equitable rules or doctrines in relation to specific performance.

On ltitli April, 1911, the plaintiff having seen an advertise
ment in some newspaper that the Canadian Northern Securities 
Company were selling lots at Port Mann, wrote to that company 
asking for a map. Having received a map and one of the Cana
dian Northern Securities Company’s forms, he applied on 24th 
April for a lot, and agreed to pay therefor (without saying how 
much in all) “#?37.50 cash, ami the balance in half-yearly instal
ments extending over two years,” and fearful lest he should not 
secure the good thing that was going, he telegraphed the money 
to the company. Price not being stated. I doubt if there was 
any binding offer. However, assuming that it was an offer, the 
company received the money, and the agent wrote (27th April) 
that the company had reserved the lot for him. I doubt if this 
was an acceptance of the plaintiff's offer. The contract thus 
made was an open contract for the sale by the company of the 
hit in fee simple, free from encumbrances. The nature and 
incidents of such a deposit are discussed in Hour v. Smith, 27 
Ch.D. 89.

The contract—if contract then» was—contemplated that the 
company would deliver to the purchaser a proper abstract of 
title to the property, and afford the purchaser an opportunity 
to examine the deeds, and then if the title was accepted, and on 
payment of the purchase money, to convey the property free 
from encumbrances by a proper deed, with the usual covenants, 
and to put the purchaser in possession, that would, in view of 
the stipulation, be in two years’ time. Mr. Maedonell says that 
his client had a right to repudiate the contract with the com
pany as soon as he discovered that the company were not. the 
vendor*. Granted that is so. if the objection was made at once, 
hut the plaintiff could not take that stand. I believe that the 
common law is this, if the vendor fails to shew a good title on 
the face of his abstract at the time of its delivery, he thereby 
commits such a breach of the contract as discharges the pur- 
i‘has«T from the duty of performing his part of the agreement.



Dominion Law Reports. 12 D.L.R556

B. C.

C. A. 
1012

Uunx

Alexander.

Tin* vendor’s obligation is a condition precedent to the pur
chaser's. In this case there was no abstract delivered nor de
manded. The company, having obtained the plaintiff’s name 
and description, sent to him a new agreement—praetically a new 
proposal, Larkin v. Gardiner (1895), 27 O.R. 125, by which 
one Alexander, the defendant, agreed to sell to him the same lot 
for *950. payable *237.50 cash, and balance in four instalments 
with interest at 7 per cent., the plaintiff to be entitled to take 
possession at once, and stipulating that the vendor should not 
lie bound to furnish any abstract or to afford to the purchaser 
the usual facilities for examining into the title. In short, the 
agreement Alexander to Dunn was wholly different to the con
tract (if contract there was) made between the company and 
Dunn. Immediately after the receipt by the defendant of this 
proposed agreement, it was open to him to repudiate the pro
posed contract at once, on many grounds, c.y., that he had not 
contracted with Alexander but the company ; that he had made 
a bargain under which he was entitled to have an abstract deliv
ered to him, at the vendor’s expense, and produce also, at his 
own expense, all proper evidence of all deeds, etc., mentioned 
therein.

But instead of doing this, he wrote the letter of 10th May. 
1911 (p. 104), complaining of the provision that he was to pay 
the cost of the conveyance Alexander to himself, something that 
the purchaser usually does pay. On the 15th May the company 
wrote that he had misread the agreement, and asked him 1" 
execute the document and return it to him. On the 6th June 
the plaintiff wrote to the company that he would call on them 
next week with the agreement.

All this correspondence shews that he recognized that tli«* 
company were merely the agents of Alexander.

“Next week” he called on a solicitor in Vancouver, who 
searched the title and found that Alexander was not the owner 
in fee, but held nil agreement for sale from one Darby. This 
fact that Alexander was not the owner in fee was seized upon, 
and put forward as a ground for not proceeding further with 
the contract, although the time for making a good title had not 
arrived, and later on the plaintiff advanced a further reason, 
viz., that the company had, by using as part of their name the 
words “Canadian Northern,” and exhibiting on their stationery 
a railway engine, misled the plaintiff into believing they were 
connected with—to follow the language of the statement of claim 
—had direct association and fiscal relationship with the Cana
dian Northern Railway Company, and that it was only <m 
account of this association with this great railway company the 
plaintiff was induced to buy the lot in question. This last 
ground can be disposed of in a few words. In my opinion it is 
not a bond fide defence, and was trumped up in July long after
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the plaintiff knew that Alexander was his vendor. I agree with 
the learned trial Judge that as there was no evidence that the 
plaintiff had been misled, there was nothing in the name of the 
company, nor in the embellishment on the company’s stationery 
to lead anyone to believe that the land being offered for sale was 
the railway company’s land.

I also agree with the learned County Court Judge that Alex
ander’s title has been shewn to be such that he can at the proper 
time give the plaintiff a good title in fee simple; but the time 
for so doing has not yet arrived.

The difficulty that I find in supporting the judgment ap
pealed from is that the defendant admits that he has refused to 
complete with the plaintiff, save and except on the terms of the 
written agreement of the 24th April. As I have already pointed 
out. that document does not contain the terms which by 
tion are read into the receipt, and as it was to secure the per
formance of the sale under the open contra *t or receipt, the 
deposit was made, the plaintiff must succeed.

B. C.

C. A. 
1012

Dunn

Alexander.

Galliher, J.A. :—In my view it is only necessary to deal 
with one feature of this case. A perusal of the literature sent 
to the plaintiff before he purchased would, I venture to say. lead 
ninety-nine men out of a hundred in reading it casually, to infer 
that they were being asked to purchase lands in the railway 
company’s townsite.

In fact, on a careful analysis of the circulars, one is impelled 
to the belief that they were carefully and designedly prepared 
to create that impression without in explicit terms saving so. 
Such being my views, and the plaintiff swearing that lie was so 
misled, there can be only one result.

The appeal should be allowed with costs and judgment 
entered for the plaintiff with costs.

Appeal allowed.

FERGUSON v. SWEDISH CANADIAN LUMBER COMPANY, Limited.
Supreme Court of Sew Brunswick. Parker. C.J., Landry, McLeod 

oid /.•.-• u, /•". '...... i 2 1912.

1. Appeal (8VA—238)—Conclusion of Covkt—Action undefended.
An objection that tin» entitle of action set up in a statement of claim 

was not sup|M>rtc(i by the evidence will not he considered on an ap
peal of a cause that was not defended on the trial, as such objection, 
iunl it Imsmi made on the trial, might have lieen met hv an amendment 
of the statement of claim so as to conform to the evidence.

2. Judgment (|1IB—72)—l*ndefended action—Default judgment—
Mistake of counsel.

Relief from a judgment obtained in an undefended action will not 
In- granted merely on the ground that judgment was taken contrary 
t<> some loose understanding between counsel for the several parties 
that the trial of the action should lie postponed to a later day.

NB.

8.C.
1918

Feb. 23.
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New trial (§11111—18)—.Judgment in vxdefended actions—Mis 
TAKE OF DEFENDANT IN NOT ATTENDING.

Ordinarily a new trial will not In* granted upon a judgment pro 
non need in an action not defended at the hearing merely on the ground 
of an inadvertent mistake or misunderstanding, through which the 
defendant did not attend and was not represented by counsel thereat.

New tbial ( § III II—18)—Judgment in in defended action—Merits
OF DEFENCE—MIBTAKE—TERMS.

A new trial will lie granted, in the interests of justice, where 
the merits of a defence are shewn, and it appears that the action was 
undefended because of someone’s mistake, misapprehension, or per 
haps neglect, upon the payment of the costs of such undefended trial, 
and the costs of opposing the motion for the new trial, and on giving 
satisfactory security for the amount of any judgment that may Is* 
recovered against the defendant on a new trial.

[Diehnmm v. Fisher. :i Times L.R. 451); and Holden V. Holden. 102 
L.T. 398, followed.]

Appeal by defendant in an action for goods sold and deliv
ered, and for work done, for money paid and interest. The case 
was tried before White. J., without a jury at the Northumber
land Circuit on January 17th, 1012. when a verdict was entered 
for the plaintiff for $5,906-62, the defendant not appearing at 
the trial. On January 24th an order was made by White, J.. on 
application of the defendant staying proceedings until the next 
sitting of this Court and enlarging the time to make application 
to set aside the verdict under O. 36, R. 33.

February 15, 1912. M. G. Teed, K.C., for the defendant, 
moved to set aside the verdict and for a new trial.

L. A. Currey, K.C., for the plaintiff argued contra.
M. G. Teed, K.C., in reply.
The facts and the grounds of appeal are set out in the judg

ment of the Court delivered by Barry, J.
February 23, 1912. The judgment of the Court (Barker, 

C.J., Landry, McLeod and Barry, JJ.) was delivered by

Barry, J. :—A motion to set aside the verdict and judgment 
in this case, and that a new trial he granted, is made to us upon 
a number of grounds, only three of which I think it necessary to 
mention. These are; (1) The action was tried in the absence 
of the defendant and his counsel, contrary to agreement with 
defendant s solicitor and counsel; (2) Through mistake or inad
vertence or misunderstanding the trial proceeded without the 
defendant or his solicitor or counsel being present; and (3) The 
cause of action alleged in the statement of claim is for goods 
sold and delivered to, work and labour done for and money paid 
for the defendant by the plaintiff at defendant’s request, and 
for interest ; and there was no evidence that any goods were 
sold and delivered to the defendant or at his request, or any 
money paid for the defendant or at its request, or any work "r 
laliour done for the defendant or at its request.

N.B. 3.
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Thu third ground is, shortly, that the cause of action set out 
in the statement of claim is not supported by the evidence given 
at the trial. This is a matter that could have been corrected at 
the trial had the objection been raised there. The statement of 
claim could have been then amended to conform to the evidence, 
and can be amended by the Court even now, if such an amend
ment be deemed necessary ; the defendant should nut be permitted 
to raise and take advantage of an objection here, which if taken 
at the proper time could have been easily overcome without doing 
an injustice to anyone.

In regard to the first and second grounds, which may be dis
posed of together, the ease was tried as an undefended one 
More Mr. Justice White without a jury, at the last Xorthum- 
Iterland Circuit, and a verdict entered for the plaintiff for 
$5,958.62. It is claimed by counsel for the defendant that this 
was done in violation of an agreement between Mr. Powell and 
Mr. Currey, counsel for the défendent and the plaintiff re
spectively, or if not that, then through mistake, inadvertence, or 
misunderstanding.

The application is supported by affidavits of A. A. Davidson, 
K.O.. Hedley Oipiist, Joseph Ander, II. A. Powell. K.C., and 
W. H. Harrison, and against it. affidavits of the plaintiff, his 
counsel. Mr. Currey, K.C., and D. Mullin, K.C., were read. The 
case was first noticed for and brought down to trial at the North
umberland Circuit of May, 1911, when, upon the application of 
the defendant, it was postponed until the following December 
Circuit upon the ueual terms, on account of the absence of a 
necessary and material witness. The case was accordingly 
noticed for trial at the next Circuit, Deeemlier 5, and Mr. Powell 
in his affidavit says that he made all necessary preparations for 
the trial of the cause at that time, but that by arrangement 
between him and Mr. Currey, it was agreed that it should be 
postponed to a later date. Mr. Currey denies that there was any 
such arrangement as claimed by Mr. Powell. I do not think that 
it would serve any useful purpose to here enter upon a detailed 
examination of the allegations and counter-allegations contained 
in the several affidavits. Suffice it to say that upon a careful 
rending of the affidavits it does not seem to me to be at all clear 
that, after the adjournment of the Circuit by the presiding Judge 
to January 16 last—an adjournment, as Is admitted, that was 
duly notified to the counsel of both parties hv the clerk of the 
Circuits—and notwithstanding the talk that had taken place 
bi-wcen the counsel before the opening of the Circuit in regard 
to the postponement of the trial, there was any obligation or duty 
upon Mr. Currey to agree or consent to a postponement lw*yond 
the date fixed by the presiding Judge Mr. Powell says, how
ever. that he left St. John for Washington on January 6 to attend 
a meeting of the International Joint Commission constituted
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under u treaty between Great Britain and the United States, of 
which he is a member, trusting in on arrangement with Mr. 
Currey, which Mr. Cur rev denies, that the cause would not be 
brought on on January 16 nor at any other time previous to 
the next Northumberland Circuit, unless by arrangement. Th« 
cause was tried and the verdict rendered on January 17 in the 
absence of Mr. Powell, who did not return to St. John until tli* 
next day. the eighteenth. One thing that appears quite clear and 
outstanding is. that the several postponements and delays that 
have occurred in connect ion with the trial of the cause have all 
been made at the install *e of or occasioned by the defendant.

It has been more than once determined by this Court that if 
attorneys choose to practice upon loose understandings, they can 
of course do so if they like, but they cannot expect aid from the 
Court, if difficulties arise in carrying them out : Moon v. Man, 
19 X.B.R. 506. It is much better that they should carry on their 
business according to the established rules of practice, rather 
than by understandings, which generally lead to disputes: Kimx 
v. (Irrgory, 21 X.B.R. 196.

XVe have, however, notwithstanding these ndverse cases, un 
nnimously come to the conclusion that under the peculiar cir
cumstances of this ease, and taking into account the several 
affidavits in which the merits of the defence have been sworn to. 
and the fact that through someone’s mistake or misapprehension, 
or it may be through someone’s neglect, the ease was tried ns 
an undefended one. there ought in the interests of justice to lie 
a new trial. That the Court has power to order a new trial where 
something has been done inadvertently or by mistake, or where 
there has been a slip in the proceedings, see (itrm Milling Co. \ 
liohhtsn», 3 T.L.R. 71 ; but it is said in that ease that it is a 
discretion which will be exercised with the greatest caution, and 
the application will only be granted where the justice of the ease 
manifestly requires it. There only remains to be considered Re
quest ion of terms.

Upon a motion for new trial in this Court, it appeared by tli 
affidavits that the defendant, who lived at Saekville. was relying 
upon his attorney to send him word when to come to St. John 
to attend the trial; that then» were a large number of cases 
standing ahead of the defendants, but in consequence of there 
living a run on the docket, his case was reached and tried before 
the defendant could get word and be present. The affidavits nl> • 
disclosed a defence upon the merits. A new trial was granted 
upon the payment of the cost of the trial, the costs of resisting 
the application for a new trial, but not of the affidavits, and on 
the defendant paying into Court the amount of the verdict, or 
giving security to the satisfaction of the clerk : Trueman v. 
Wood, 18 X.B.R. 219.



2 D.L.R. 1 Ferguson v. Swedish Can. Lumber Co.

In Dickenson v. Fislicr ( 1887), 3 T.L.ll. 4")!). the action was 
brought for tlanmge.s for the death of some cattle which were 
alleged to have died in consequence of eating strands of wire 
rope which had dropped from the defendant’s fences. The de
fendants were colliery proprietors, and their property was fenced 
with wire rope: hut their defence was that part of the plaintiff’s 
fields were also fenced with wire rope, and that the cattle might 
have been killed by eating this. The action was tried by Mr 
Justice A. L. Smith at Liverpool, and was eleventh in the list 
for trial on a certain day. The eases whi h preceded it having 
been disposed of with unexpected rapidity, the defendant’s wit
nesses, who resided at Wigan, had not arrived when the ease was 
called on, and judgment was given for the plaintiff. The Court 
of Appeal (Lord Esher. M.R., and Bowen and Fry. LJJ.) were 
of the opinion that on the payment of all costs of the trial by 
the defendants, and the payment of the damages into ('onrt. the 
defendants were entitled to a new trial, which they granted 
accordingly.

The same rule was followed in Holden v. Holden (1910), 102 
L.T. 398. in which some of the circumstances were similar to 
those in the present cose. The head note of the case is:—

Where n rcqMmdcnt and co-respondent do not a|ijH»ar in a divorce 
suit, and ft decree i»«*i is pronounced, the Court may make an order 
for the re-hearing of the suit if. under all the circumstances of the 
case, it is satisfied that there has lieen a mistake as to the date of 
the hearing, or some misunderstanding has arisen with regard to 
the case, hut it will only do so if an allidavit is filed swearing that 
there is u good ground of defenee and if the whole of the costs thrown 
away are paid to the petitioner.

Following the rule adopted in these three cases, as being only 
fair to the plaintiff in the circumstances, a new trial will be 
granted in this case upon the following terms : the defendant 
will have to pay the costs of the undefended trial and the costs 
of resisting the present motion : and, either pay the amount of the 
verdict into Court or give security to the satisf of Mr.
Justice White for the payment of the amount of the judgment, 
if any, that the plaintiff may recover against it upon the new 
trial. The defendant to have such time as may In* allowed it by 
tlie Court in which to comply with these terms; if not complied 
with, the verdict and judgment to stand, and this motion to be 
dismissed with costs.

New trial ranted on terms.
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BROWN v. ORDE.

Ontario lliyh Court of Justice, Middleton, ,/., in Chambers. May 7, 1912.

1. Discovery and inspection i9 IV—20)—Slander—Member of council
—Questions as to general character.

In an action for slander upon a manlier of tlie governing body 
of a municipality in respect of his fitness for such membership, (pies 
lions upon the examination of the plaintiff for discovery touching 
his general character, competence, capacity and ability are relevant 
and must bo answered.

2. Discovery and inspection (8 IV—20)—Examination—Application to
COMPEL ANSWERS.

Upon a motion to compel answers upon an examination for dis
covery the pleadings and particulars are to be treated as the ha»U 
of the inquiry to lie made as to whether the questions asked are re
levant to the issues, and if objection is to be taken to the particul ars 
or pleadings it must be done by substantive motion.

Appeal by the plaintiff from an order of MacTavish, Local 
Judge at Ottawa, directing the plaintiff to attend and answer 
certain questions which he refused to answer upon his examina
tion for discovery.

The appeal was dismissed.

J. King, K.C., for the plaintiff.
//. M. Mowat, K.C., for the defendant.

Middleton, J. :—The action is for slander. The plaintiff, a 
Controller of the City of Ottawa, complains that, whereas on 
the 10th November, 1911, upon the death of one James Davidson, 
Controller, he (the plaintiff) was appointed to fill the vacancy 
thus created, during the election campaign the defendant, at a 
meeting of the electors, spoke of the degradation of the civic 
government by the plaintiff’s appointment to succeed Davidson, 
who stood head and shoulders above the other members. The 
innuendo alleges that this meant “that the plaintiff had neither 
the character, competency, capacity, ability, skill, nor know
ledge properly to perform the duties of a member of the said 
Board of Control, or that the plaintiff had so misconducted 
himself that it was a public disgrace and insult to appoint him 
to the office of member of the Board of Control.M

Upon the examination of the plaintiff for discovery, the de
fendant’s counsel sought to examine him touching his character, 
competence, capacity, and ability. The plaintiff declined to 
answer any such questions ; basing his refusal upon the ground 
that the words were spoken concerning him in his official capa
city, and not in reference to his business capacity.

In the first place this is manifestly incorrect. The unfitness 
to occupy the public office, suggested by the alleged slander, 
arises from the general character and reputation and business



standing of the*plaintiff. In the second place, by the innuendo 
which I have quoted, the plaintiff has elected to bring his private 
character into the controversy ; in fact, I do not see how he could 
do otherwise.

Upon this appeal the ground is entirely shifted ; and I confess 
myself utterly unable to follow the learned argument presented 
by the plaintiff’s counsel. lie discarded entirely his own plead
ings, and sought to treat the defendant’s plea of fair comment as 
an attempt to justify; and then, so regarding the plea, sought to 
shew that the particulars furnished were not adequate.

It appears to me that this is dealing with something in no 
way in issue upon this motion. I have to take the pleadings 
and the supplementary particulars as they stand, and merely to 
determine whether the questions asked are relevant to the issues 
so raised. I cannot treat the motion as one attacking either the 
pleadings or the particulars. If these are insufficient for any 
reason, they must be attacked directly.

I think the questions were properly asked, and that the in
quiry is entirely relevant to the issues raised.

The appeal must be dismissed with costs.

Appeal dismissed.

Annotation—Discovery and inspection (§ IV—32)—Examination and in
terrogatories in defamation cases.

By Ontario Con. Rule 439, Rules of 1897, the party to an action whether 
plaintiff or defendant may without order lie orally examined before the 
trial, touching the matters in question by any party adverse in interest, 
ami may be compelled to attend and testify in the same manner, upon 
the same terms, and subject to the same rules of examination ns a wit
ness, except ns provided in the Con. Rules. A person examined orally for 
discovery is subject to cross-examination and re-examination and the 
examination, cross-examination and re-examination, is to be conducted as 
nearly as may be ns at a trial: Ont. C.R. 451. Default in refusing to 
answer any lawful question to lie put by the examiner, or by any party 
entitled to examine, is a contempt of Court and is punishable by attach
ment: C. R. 454.

A party is also liable, if the plaintiff, to have his action dismissed; 
and. if the defendant, to have his defence struck out: C.R. 454.

A party has the right to examine for discovery, not only for the 
purpose of obtaining information from the opposite party, as to material 
facts which arc not within his own knowledge, and are within the know
ledge of the opposite party, but also for the purpose of obtaining from 
the opposite party admissions which will make it unnecessary for him to 
enter into evidence of the facts admitted: Attorney-General v. Gaskill, 20 
Ch.I). 519; Humphries v. Taylor Drug Co., 39 Ch.D. 093; Colter v. Mc
Pherson, 12 P.R. 030; Maetlonald v. Sheppard Publishing Co., 19 P.R.

If nit 7 x. Mr**, *1 O L It. 240.
In British Columbia there is an additional method of obtaining dis-
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Annotation {continued)—Discovery and inspection l § IV 321—Examin
ation and interrogatories in defamation cases.

covery, other than discovery of documents only, which corresponds with 
the English practice, namely, the delivery of interrogatories in writing

Ry marginal rule .143 of the British Columbia Supreme Court Rules ,,f 
1906, either party by leave of the Court or a Judge may deliver interro
gatories in writing for the examination of the opposite party. The par 
ticular interrogatories proposed to Ik* delivered are to Im* lirst submitted 
to a Judge and leave for delivery of same is to be given only as to such 
of them as the Court or .Judge considers necessary for the disjiosal fairly 
of the cause, or the saving of costs : B.C. Rule 344 of 1906. This rule 
is identical with the English Supreme Court Rule of 1883, hearing the 
same marginal numlier. Any interrogatories may he set aside on the 
ground that they have been exhibited unreasonably or vcxatiously, or may 
Ik* struck out on the ground that they are prolix, oppressive, unnecessary, 
or scandalous: B.C. Rule 349 of 1006; Fisher v. Oimi, 8 Ch.I). 651, 653; 
Allhusen v. Labouchere, 3 Q.B.D. p. 060; National Association v. Smithies, 
[1906] A.C. 434.

A party must discover the nature of his case, or the facts on which 
he relies in support of his case as distinguished from the evidence of his 
case, or from the way in which he is going to make up his case: Bade 
v. Jacobs, 3 Ex.l). p. 337 ; Attorncy-deneral v. <Inskill, 20 Ch.I). 529 ; 
Marriott v. Chamberlain, 17 Q.B.D. 104. 55 L.J.Q.H. 448, 54 L.T. 714. 
Nash v. Layton, [1911] 2 Ch.I). 71, 80 L.J. Ch. 030. 104 L.T. 834; 
Uooton v. Dolby, [1907] 2 KJL 18. 76 L.J.K.B. 052, 90 L.T. 337; He* 
boic v. Loir, 10 Ch.D. 90.

Interrogatories must not lie of such a nature as to lie oppressive and 
to exceed the legitimate requirements of the particular occasion : White 
v. Credit Reform, [1905] 1 K.B. 059; Sanderson v. Baron von Rattrek, 119 
LTJour. 33 (H.L.1.

In actions against newspapers or trade periodicals where respon
sibility for the publication of the alleged libel is admitted, the practice, 
is, in the absence of any special reason to the contrary, to refuse to com 
pel the defendant to disclose the name of the writer of the libel or »f 
his informant : Plymouth, etc.. Society V. Traders' Association, [1900] 1 
K.B. 403 ; Hope v. Brash, [1897] 2 Q.B. 188; Hennessy v. Wright. 24 
Q.B.I). 445n. 30 W.R. 879 (CUL) ; Darnell v. Walter, 24 Q.B.D. 441 M)
LJ.Q.B is» es l r 7» e 1 ii..l el 1 is

A party is not bound on an examination for discovery to disclose what 
evidence lie is going to use, although he may Ik* asked if he has dis
closed his whole case: Coyle v. Coyle, 19 P.R. 97.

In an action for damages for 1Hk*I in respect of a circular, issued by
defendant company, in which it was stated that the defendants acted on 
advice in issuing the circular, it was held that the names of tin- lier
ions to whom the circular was sent, and the names of the persons by whom 
the advice was given, must Ik* disclosed on examination for discovery: 
Masseyllarris v. Dclxtval Se/taralttr Co., 11 O.L.R. 591. The fact that 
the names of some of the parties' witnesses would Ik* disclosed on the 
answering of questions otherwise material, is not a sufficient reison for 
refusing to answer: Savage v. C.P.R. Co., 15 Man. R. 401 ; Harley v. 
Patrick, 21 O.L.R. 240 ; Williamson v. Merrill, 4 O.W.R. 528; though 
ordinarily the party is not compelled to disclose the names of hi- wit
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Annotation (mu fin h nh—Discovery and inspection ( § IV 32)—Examin
ation and interrogatories in defamation cases.

nesses. nr a* to whether he eon suited with other persons not parties to the 
action a* to taking legal proceedings: (Jibbins v. Metealfc, 14 Man. It. 
3641 Coyle v. Coyle, 1» P.R. 97.

In Edmond atm v. Hireh »{• ('«. I.td., [1903] 2 K.B. 323, an action for 
libel in which the defence of privilege was set up, the plaintiff sought to 
administer to the defendants an interrogatory in<|uiring what informa
tion the defendants received which induced them to make the statement 
complained of, and from what that information was derived. The Court 
came to the conclusion, from correspondence which had passed lietween 
the parties, that the interrogatory as framed was not put bond fide 
for the purposes of the |lending action, but in order to enable the plaintiff 
to bring an action against a person or persons from whom the informa
tion was derived, and held, therefore, that the part of the interrogatory 
which asked from whom the information was derived must lie disallowed.

If publication of the all* ;ed slanderous words is not admitted, plain
tiff may always interrogate ie defendant as to whether he, the defend
ant. did not speak the wore»- set out in the statement of claim, or words 
to that effect : Dalglriak V. Loiclhrr, [1809] 2 Q.B. 500, 118 L..I.Q.B. 966. 
81 L.T. 161. The form of this interrogation may be as follows:

"Did you on or before the day of speak the following
words to the plaintiff (here insert the words complained of) or words to 
that effect ?” "Were such words spoken in the presence of (here in
sert names of the parties as set forth in the statement of claim or par
ticulars) or some, and which of them?” If particulars of a plea of 
just iHeat ion have lieen delivered, the interrogatories must lie confined to 
the matters stated in such particulars: Yorkshire Provident Co. v. </iZ- 
bat. 118001 2 Q.B. 148. 64 L.J.Q.B. 378; Arnold v. Bottom ley, [1008] 2 
K it. 131. 77 L.J.K.B. 384, 08 L.T. 777.

Interrogatories will not lie allowed which are directed to establishing 
a defence not raised on the pleading: llindlip v. Mini ford. 6 Times L.R. 
367. The defendant may interrogate to prove facts which he alleges 
to Is- true in support of his defence of fair comment : Walker v. Hodgson, 
[1900] 1 K.lt. 230. 78 L.J.K.B. 103. A defendant will not lie allowed to 
deliver interrogatories merely for the purpose of obtaining information 
upon which to base his particulars of justification ordered to lie delivered 
to the other party: Zierenberg v. Labouehere, [1803] 2 Q.B. 183, 63 L.J. 
Q.B. 80, 60 L.T. 172; Way ne* «f Co. v. Ifod ford. [ 1896] 1 Ch.D. 20. Plain- 
till may interrogate a defendant who has set up a plea of privilege as to 
facts relied on as creating privilege: Harratt v. Kearns, [1003] 1 K.B. 
504. 74 L.J.K.B. 318. 21 Times L.R. 212. So also the interrogation will 
Is* allowed as to facts from which an inference of malice may Ik» drawn 
against the defendant: Martin v. Trustees of British Museum ( 1894), 
in limes LR. 213.

In an action for slander win»re privilege is pleaded, the defendant may 
be a skill what information he had which induced him to lielicve the 
words were true, or what steps he had taken, before speaking the words, 
to ascertain whether they were true or not: Elliott v. (larrctt, [1002] 1 
K.B. 870, 71 L.J.K.B. 415, 86 L.T. 441 ; Odgers on Libel and Slander, 
3th edition, 656.
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Annotation (continued)—Discovery and inspection (§ IV—32)—Examin
ation and interrogatories in defamation cases.

But where in an action for a libel in a newspaper a defence of fair
comment was pleaded, and the plaintiff sought to ask the defendant*
whether the words complained of were based on information obtained 
from the same source as an earlier and laudatory notice of the plaintiff, 
which had appeared in the same newspaper, and whether they had made 
inquiries as to the truth of the statements in such notice, the interro 
gatories were disallowed as being irrelevant to the issue of malice, the
earlier notice being neither defamatory nor malicious: Caryll v. Daily
Mail rublishing Co., Limited (1904), 90 L.T. 307.

Where a plaintiff put on the defendant’s words a defamatory innuendo 
he was not allowed to interrogate the defendant as to whether lie in 
tended to make the imputations alleged in the innuendo : Ueatun v. 
Uoldney, [1910] 1 K.H. 754, 79 L.J.K.B. 541, 20 Times L.R. 383.

Interrogatories addressed to matters which are relevant only in 
aggravation or diminution of damages are not encouraged : Ibid.; Li t er 
v. Associated Newspapers, [1907] 2 K.B. 620, 76 L.J.K.B. 1141, 23 Times 
L.R. 652.

Leave to administer interrogatories will be refused when they are to 
be put merely with the object of ascertaining the names of witnesses by 
whom the plaintiff proposes to establish his case: Knapp v. Harvey, 
[1911] 2 K.B. 725, 80 LmJ.K.B. 1228.

Where the action is for libel in the way of the plaintiff’s trade, and 
no special damage is alleged, but only general diminution of profits, the 
plaintiff may be examined on discovery as to the amount of diminution, 
and how it was made out: Blatchford v. (Ircen, 14 P.R. 424.

W’hen the defendant has not pleaded justification in an action for 
libel he is not entitled to administer interrogatories asking the plaintiff 
if he did certain acts, with a view to shewing that the statements in the 
alleged libel were true: Timmons v. National Life Assurance Co., 19 Man. 
R. 227 ; Hulhn v. Tcmplcman, 5 B.C.R. 43.

In an action for libel in which the defendant has pleaded qualified 
privilege, to which the plaintiff has replied claiming malice on the part 
of the defendant, the defendant may ask questions which arc relevant to 
the issue of defendant's honest belief as tending to shew the absence of 
malice, although they may incidentally prove the truth of the libel, and 
although justification has not been pleaded : AlcKergow v. Comstock, 11 
O.L.R. 637.

Where the defendant in an action for libel did not justify but pleaded 
privilege and that he acted without malice towards plaintiff, and that 
“any words which he may be proved to have used were uttered honestly 
and in a bond fide belief of their truth,” the defendant is not bound on 
examination for discovery to give the name of the person who had told 
him of the alleged misconduct with which (as he admitted) he charged 
plaintiff: tiangster v. Aikcnhead (1905), 5 O.W.R. 438, affirmed, 5 O.VV.R. 
495.

Where in a second action for libel between the same parties the de
fendants pleaded that the item was a fair and accurate report of pro
ceedings in a police court, the defendant’s manager was required to re
attend on examination for discovery, and answer questions which re-
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lated to the former action: Bateman v. Mail Printing Co. (1903), 2 O.W.
R lit, Stmt, i

Where the alleged slanders were said to have been uttered in presence 
of the plaintiff’s wife and other persons named, and plaintiff answered 
on examination for discovery that his wife and the others hail told him 
what the defendant had said, his objection to further answer by repeating 
what they had told him was sustained; the defendant is not entitled to 
have a rehearsal of the plaintiff’s evidence: Laurie v. Maxwell (1904), 

O W i: CM
As to discovery of an alleged defamatory statement made by defendant 

to his wife, see Williamson v. Merrill (1905), 5 O.W.R. 64.
Upon the trial of an action for libel, section 5 of the Ontario Wit

nesses and Evidence Act, as enacted by 4 Edw. VII. ch. 10, sec. 21, would 
be applicable, and the defendant would not be excused from answering pro
per questions because the answers might tend to criminate him. Ont. 
Con. Rule 439 of 1897, as amended by Rule 1250, puts a party on his exam
ination for discovery in the same position as he would be in if he were 
being examined ns a witness at the trial, and he is, therefore, iftit excused 
from answering any question that is properly put to him, upon the ground 
that the answer to it may tend to criminate him; if he first objects to 
answer on that ground, his answer is within the protection of section 5. 
Regina v. Fox (1899), 18 P.R. 343, applied. Chambers v. ,1 affray, 12 
O.L.R. 377. (D.C.).

Section 5 of the Ontario Evidence Act as substituted by 4 Edw. VII. 
ch. 10, sec. 21, for sec. 6 of R.S.O. 1897, ch. 73, is as follows:—

“No person shall be excused from answering any question upon the 
ground that the answer to such question may tend to criminate him, or 
may tend to establish his liability to a civil proceeding at the instance of 
the Crown or of any person; provided, however, that if with respect to any 
question the witness objects to answer upon the ground that his answer 
may tend to criminate him, and if but for this section the witness would 
therefore have been excused from answering such question, then although 
the witness shall be compelled to answer, yet the answer so given shall 
not be used or receivable in evidence against him on the trial of any pro
ceeding under any Act of the Legislature of Ontario."

Ontario Con. Rule 439 of 1897, is as follows:—
“439. A party to an action or issue, whether plaintiff or defendant, 

may, without order, be orally examined before the trial touching the 
matters in question by any party adverse in interest, and may lie com
pelled to attend and testify in the same manner, upon the same terms, and 
subject to the same rules of examination of a witness, except as hereinafter 
provided.”

Meredith, C.J., in Chambers v. ,faff ray (19UÜ), 12 O.L.R. 377, at p. 
382, said:—

“This rule, in my opinion, therefore, puts a party on his examination 
for discovery, as far as the question under discussion is concerned, in the 
same position as he would be in if he were being examined as a witness 
at the trial, and he is therefore not excused from answering any question 
that is properly put to him u|*on the ground that the answer to it may

ONT.
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tend to criminate him, and if he objects to answer on that ground hi* 
answer is within the protection of sec. 5. This is secured to him by tin- 
words of tin* Rule—‘testify in the same manner, upon the same terra*, 
and subject to the same rules of examination of a witness.' ”

Magee, J., said in the same case, 12 O.L.R. 377 at 382:_
“A person charged with a crime may, through the medium of a con 

temporaneous civil action, which may never Ik* brought on for trial, ho 
required to submit himself to examination as to his guilt, while deprived 
of the right to list* his own testimony so obtained, and assured onh 
that while he has to furnish his accusers with particulars on which tln-v 
may obtain other evidence against him, his own words cannot bo so used 
against him on the criminal prosecution. Such a change in the law 
should require a very clear declaration of intention on the part of the 
Legislature, and when the Act of 1004. 4 Edw. VII. ch. 10, sec. 21, de 
Clares that the incriminating answers which it compels shall not be used 
against the deponent on the trial of any proceeding under the Provincial 
Act. one might well hesitate to say that the enactment was intended to 
apply to an examination for discovery the very essence of which is that 
the answers shall lie used, and by one side only, at the subsequent trial. 
The fact that the trial is in the same action does not make such intention 
more clear when it is considered that if the old practice of obtaining di* 
covery in a separate action were used, the Act of 1904 would not have the 
effect claimed. The case, however, seems to lie governed by the decision 
of the Divisional Court in Regina v. Fox, 18 P.R. 343. That decision, it 
is true, was upon the effect of the similar enactment in the Canada Evid 
ence Act a* amended, while the present question involves the witnesses and 
Evidence Act of Ontario os amended in 1004; but for the purpose of the 
present appeal the enactments are in effect the same. If anything, the 
Provincial Act, 4 Edw. VII. ch. 10, sec. 21, is leas favourable to the appel 
lant, as by it no ‘person* shall be excused from answering, while the 
Dominion Act has it that no witness shall be excused, though the Divi 
sional Court did not consider the difference to lie of moment. Section* 2 
and 21 of the Canada Evidence Act, it is true, make the Act and the 
law* of evidence applicable to all proceedings in respect of which the 
Parliament of Canada has jurisdiction; but I do not read the decision in 
Regina v. Fox, 18 P.R. 343, as distinguishing between the examination for 
discovery and the action itself as lieing such a ‘proceeding.’ I take it 
that the Court went upon the ground that the action itself was a pro 
eeeding under Dominion jurisdiction; see judgments of Ferguson. J„ at 
p. 347, and Robertson. J., at p. 349. That case stands in the appellant's 
way, and I think the appeal should be dismissed.”

REX v. MAH HUNG.

Hr Utah Columbia Court of Appeal. Macdonald, CJ.A., Irving and 
Galliher, JJ.A. January 10, 1912.

i. Appeal ( IVIIJ 7—43A)—IxaravmoNH to a jvby—Demniho ctiab
aci» of OKFKXCK—CBIMINAL CODE (lOOfl). HKO. 216/.

On a criminal trial an instruction is not erroneous by which the 
jury were told, in substance, that the accused would be guilty of the
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offence of procuring under Cr. Vode ( 111061, sec. 216 (/), only if 
they found that, at tin- time the accused induced a woman to enter 
a brothel she was not already an inmate of such a place.

2. JUBY (8 il II—39)—CBIMIXAL CASES—Jl"ROB UAVINO I’REJI'DICED Of 
inion—Declaration of same after havixu been sworn.

A juror in a criminal case xvho, after lie has been sworn, without 
objection or challenge, states that lie is prejudiced against the ac
cused will not he discharged, as objection to his qualification comes 
too late.

| He;/. v. Nlnrart IIS4Ô i. I Cox. C.C. 174; Hex v. F.dmotulë (1821), 
4 It. & Aid. 471; Hex v. Huttun I 1828), 8 It. & (’. 417; Rrg. V. Hardie 
(1842), Car. & M. 647, followed.]

Criminal appeal by way of ease stated, from a conviction 
by Murphy, J., at the October (1911) assizes at Vancouver.

The appeal was dismissed and the conviction upheld, the 
Chief Justice dissenting, being in favour of ordering a new trial.

In the case stated for the opinion of the Court, the learned 
Judge said:—

The accused was tried before me and a jury at the October assize on 
an indictment reading as follows:
“(1) That Mali Hung .... unlawfully did procure one Katie 

Stephens, a woman, to leave her usual place of abode .... such place 
not being a brothel, with intent that she should for the purpose of pros
titution become an inmate of a brothel ....
“(2) That the said Mali Hung afterwards .... unlawfully did pro

cure the said Katie Stephens, a woman, to become a prostitute ....
“(3) That the said Mali Hung .... unlawfully did administer to 

the saiil Katie Stephens cocaine and other drugs with intent thereby to 
stupefy her so as thereby to enable a man to have unlawful carnal 
connection with her. the said Katie Stephens . . . .”

After the case for the Crown was concluded, und while witnesses 
were being examined for the defence to establish the fact that Katie 
Stephens, named in the indictment, was a prostitute, well known to the 
police as such since 1907, and that she had prostituted herself to China
men and white men in different rooms and places of questionable reputt» 
in the City of Vancouver, resorted to by her ami such Chinamen and 
white men for the purposes of prostitution, being fully satisfied that 
the evidence liefore the Court which is attached anti made |»art of this 
case stated established at the times mentioned in the indictment the 
said Katie Stephens was a prostitute I withdrew the second count in 
the indictment from the jury with the consent of counsel for the Crown. 
The accused was found guilty by the jury on the first count in the 
indictment and ncquitted on the third count, and sentenced to three 
years' imprisonment with hard labour.

In my charge to the jury dealing with the first count, I stated :
“The Code says any woman or girl to leave her usual place of 

Rhode in Canada—it makes no difference if that woman is a prostitute 
or not ns far ns that element of it is concerned—no man has a right 
to procure her to leave her place of abode for the purpose that is 
afterwards set out.

“The next stage of the case is such place not being a brothel. That 
is a very important feature of this crime which you are investigating.

B. C.

C. A.
1912

Rex

Maii Hung.
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A brothel is defined by tin- Code as follows: A brothel or common bawd) 
house is a house, room, set of rooms, or place of any kind, kept for 
the purpose of prostitution, or occupied or resorted to by one or more 
|>ersons for such purposes. Now you have to find this girl—that is, it 
you find the first element has been proven, that is, that he procured 
the girl to leave Vancouver—you have to go further and find that she 
was in a brothel in Vancouver when he procured her to leave hen- 
in order to justify the prisoner. In that couuoetion you will have to 
remember what the definition of a bawdy house or brothel is. It is 
possible for a woman to be a prostitute and not be an inmate of a 
bawdy house. I have told you it is no justification for a man to pro 
cure a woman to go away because she is a prostitute. If she is merely 
a street walker, and not an inmate of a house of ill-fame, and if she 
did not keep a room to which she took men for purposes of prostitu
tion, then the room is not a brothel and she is not an inmate thereof 
under the Code. On the other hand, if she, as a street walker, did go 
out and solicit men, and having got men on the street, took them to 
her room, and kept that room for the purpose of prostitution, then she 
is an inmate of a brothel. You have to find on the evidence adduced 
hero if this girl was an inmate of a brothel; that is, if she used the 
room she lived in for carrying on the business of prostitution ami that 
was her business and only business. She might be a street walker and 
prostitute and yet not be the inmate of a brothel. If she merely went 
out on the street and solicited men and took them to a brothel or a 
house of assignation for a short time, she would not be an inmate of 
a brothel; her room is where she lives, but if she makes that room 
the headquarters of a house of prostitution, then she is an inmate of n 
brothel. You have to decide and find beyond reasonable doubt that 
this girl was not on inmate of a brothel, and that is, you must decide 
whether she was rooming in a house of prostitution or ill-fame; that 
is, whether she kept a room in some part of this city primarily for 
the purpose of bringing men there to have intercourse with her. I 
charge you that it is quite possible for a girl, soy, being employed in 
a restaurant and having a lied room in the city, to occasionally take 
a man to her room to have intercourse with her, but that would not 
constitute that room a brothel or her an inmate of a brothel, because 
the Code says such rooms must lie kept for the purpose of prostitution; 
that is, it must lie the main object of the person occupying that room 
—the purpose of having sexnal intercourse with men that she took 
there—ami unless it was being used for that purpose primarily and not 
ns a living room, but for the purpose of prostitution, it is not a 
brothel; if you find this girl, although a prostitute, was not in a howdy 
house in the sense that I have explained—was not using her room m 
the hcadquurters of prostitution, taking men there, or currying on the 
business of prostitution in her room, then the second element of this 
crime is made out. In dealing with that element you must remember 
that if you have any reasonable doubt, then you must give the prisoner 
the liencfit of that doubt; but you must have a reasonable doubt oiilv 
on the evidence that was adduced before you here, and on that evidence 
you must affirmatively make up your minds she was not in a brothel 
at the time he took her away, remembering what I told you as to whnt 
a brothel is.”



2 D.L.R.I Rex v. Mah Hung. 571

Whilst the jury were living empanelled, Mr Russell, for the defence. B.C. 
challenged several for cause, on the ground that they had served on 
a previous jury which tried and convicted another Chinaman, Dr. Lew, 
for theft. In such first trial some evidence was given shewing that 
Dr. Low and Mah Hung hail together taken two white girls—one Me- "rkx 
Donald and the Stephens mentioned in this case—to Prince Rupert v.
The challenges were disposed of by triers. Mah HuitO.

After some of such challenges had been disposed of. two men. who statement 
had served on such former jury, were called as proposed jurors. Hav
ing l>een in Court whilst the triers were disposing of persons in the 
same position as themselves, and, presumably, haxing observed that 
statements made by such persons that they were prejudiced against 
the accused usually resulted in the triers disqualifying such persons, 
these two men, without waiting for triers, volunteered the statement 
that they were prejudiced. There were, when this happened, several 
jurors empanelled, and one of these, who had not served on the former 
trial and had been sworn without, objection, on hearing the two men 
make the statement that they were prejudiced, arose in the jury box 
ami stated that he, too, was prejudiced. I thereupon stated in open 
Court that to disqualify a man from service ns a juror his prejudice 
must be such as would lead him to disregard his oath, which was that 
he bring in u verdict according to the evidence; that a juror's preju
dice must go to this extent, and that such a statement of prejudice 
by a juror must mean this and not be a mere subterfuge to escape 
jury duty. The juror in the box made no further statement and 
counsel for the accused raised no objection.

The swearing of the jury was completed just before the Court rose 
for the evening adjournment.

On re-assembling next morning immediately after the Court opened, 
the following remarks passed between the foreman of the jury and

“Foreman of the jury:—Your Lordship, since the adjournment last 
evening it has come to my attention that one of the jurymen stated 
that he was prejudiced in this case. Should it be necessary for the 
jury to bring in a certain verdict, would that enable the accused's 
counsel to appeal?

“The Court:—I do not think you need worry about that. You are 
empanelled as a jury and I have no doubt that the gentlemen of the 
jury will respect their oaths. '•

The trial then proceeded in the usual way without further reference 
by anyone to this particular matter.

The points reserved for the opinion of the Court are:
“(1) Was the extract from my charge al»ove set out a correct 

statement of the law?
“(2) With reference to the juror’s statement of prejudice, uns 1 

right in allowing the trial to proceed under the circumstances abov3 
outlined tM

The conviction was upheld, Macdonald, C.J.A., dissenting.
•/. A. Russell, for accused.
W. A. Macdonald, K.C., for the Crown.
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B.C. Macdonald, C.J.A. (dissenting):—The conviction should 1><
(i A quashed and a new trial ordered.
1012 I think the learned Judge’s charge was calculated to convex
— to the minds of laymen a wrong impression of the law upon a 

very material point in the ease. The offence charged was that 
Maii Hu.no. the accused unlawfully procured a woman to leave her usual 

Martinnüid, place of abode, such place not being a brothel, with intent, etc
r.j.A. '('he onus was upon the prosecution to prove that she had a usual 

place of abode and that such usual place of abode was not a 
brothel. The learned Judge charged:—

If you find the first element has been proven, that is, that In 
procured the girl to leave Vancouver, you have to go further and 
find that she was in a brothel in Vancouver when he procured 
her to leave here, in order to justify the prisoner.

I think that is an erroneous statement of the law ; it was cal
culated to lead the jury to understand that unless the prisoner 
was able to prove that the woman was taken from a brothel m 
Vancouver lie could not justify himself. Those words were also 
calculated to lead the jury to believe that the offence was made 
out if the prisoner procured the girl to leave Vancouver ; whereas 
it was necessary for the Crown to prove, not that she was pro
cured to leave Vancouver, but that she was procured to leave 
her usual place of ataxic in Vancouver. Now, there may haw 
been no sufficient evidence that this woman had any usual place 
of abode in Vancouver. From the evidence which is before us, 
consisting partly of her own, it would lx* very difficult to say 
that she had a usual place of abode. The evidence is that she 
was a common street walker, that she would stay a night in one 
place and another night in another. Before going to Prince 
Rupert she went with the prisoner ,;> Agassiz, where she stayed 
a night in a Chinaman’s hut; on return to Vancouver she 
stayed the next night in a room provided by the prisoner, and 
apparently the following night in the house of Dr. Lew, and 
then departed with the prisoner for Prince Rupert. 1 refer to 
this evidence only for the purpose of shewing how necessarx it 
was to give a correct and precise charge to the jury and to point 
out clearly the elements which constitute the crime charged, and 
what the Crown was obliged to prove. The Crown was required 
to prove that she had a usual place of abode, and the character 
of that place of alxxle. If she had no usual place of ainsi.- in 
Vancouver, then the prt uring of her to leave Vancouver would 
not lx* an offence ; or, if she had a usual place of alxxle and it 
was not proven that that usual place of alxxle was not a brothel, 
then no offence was committed in procuring her to leave. Tak
ing the charge as a whole, I am convinced that the jury could 
not have had a clear notion of the law governing the ease. In
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fact, the whole charge was calculated to mislead them with 
regard to the elements of the offence which they were required 
to consider and pass upon. All through the charge the jury 
were being impressed with what < a brothel, and with
the fact that they were to find whether she had been taken from 
a brothel. In another place the learned Judge says : “ You have 
to find on the evidence adduced here if this girl was an inmate 
of a brothel.” Now, clearly, it was not necessary to find this, 
at all. The fact that the learned Judge afterwards said : ‘‘You 
must affirmatively make up your minds she was not in a brothel 
at the time he took her away” was not sufficient, in my opinion, 
to remove the impression which the jury were almost bound to 
receive from the earlier parts of the charge. Rut even this is 
inaccurate and calculated to mislead. Neither there nor else
where does he lay stress on “usual place of abode.” As. in my 
opinion, substantial wrong was done, and in all probability a 
miscarriage of justice brought about, I think the conviction ought 
not to lie allowed to stand.

On the other question, the refusal of the learned Judge to 
discharge a juryman after he had been sworn, I think the course 
pursued, in the circumstances of this case, was right.

1 would (plash the conviction and order a new trial.

Ikving, J.A.:—I have not been able to come to the same con
clusion as that reached by the learned Chief Justice, for this 
reason : The Judge was dealing here with a definition of the 
crime with which the man was charged ; nothing else. A 
tion as to the onus of proof of the different facts that went to 
the making ~ ' that charge would lie quite a different
matter and could be dealt with separately. The only point sub
mitted to us aparently is, was the definition of the crime he gave 
correctt The statute provides that a prostitute, although she 
may Ik* known to be a prostitute, if she is not living in a brothel, 
shall have the protection of the statute; and that is what the 
Judge was endeavouring to point out to the jury, lie, as Judges 
often do when they are pointing out something to the jury, went 
over the case several times, using different language in every 
instance. In his charge he dealt with the matter four times. 
In the first place he said : “ You have to go further and find 
that she was in a brothel when he procured her to leave, in order 
to justify the prisoner.” That, it is suggested, is too strong. 
I do not think it is. Rut. assuming that it is. lie later on says 
this: “You have to decide and find beyond reasonable doubt 
that this girl was not an inmate of a brothel , if you find this 
girl, a prostitute, was not in a bawdy house, in the
sense that I have explained”—which I to mean that
she was living there and receiving gain. And again : “You must
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make up your minds that she was not in a brothel.” I think 
that he fairly pointed out to the jury the object of the statute 
in the conclusion he came to, viz., that she was to be protected if 
she was not an inmate of a brothel at the time. Charges to the 
jury must be read reasonably. You cannot pick up two or three 
lines and say: ‘‘Well, now, that remark has put the thing before 
the jury in a wrong sense.” You must consider the whole effect 
of what was said to the jury, and you have to take the whole 
thing as it would appear to them, and as it appears to counsel 
at the trial. This you can judge of according to the objections 
—if any—advanced by him at the time. On that part of the 
case I am satisfied that the Judge did what was right.

Then, with reference to the other point, it appears that a 
juryman volunteered the statement that he was prejudiced, after 
he had been sworn ; but the Judge did not think proper to dis
charge him. In my opinion the Judge was perfectly right. A 
juryman has no business to volunteer a statement of that kind. 
Jurymen, after they are sworn, are expected to live up to the 
oath they have taken. A juror is not at liberty to be asked «pes
tions in order to found a challenge before he is sworn. And 
after he is sworn he speaks through his foreman.

In the case of Reg. v. Stewart 1845 . i < C.C. 174 at p 
175, we find the following:—

At the eommenvement of the enae, nn<l ns eneh juryman came into 
the box, C. .Tones. Serjt., for tho prisoners, naked him whether he was 
n mendier of a certain associntion for the prosecution of parties com
mitting frauds upon tradesmen. Clarkson and Bremridge, for the 
prosecution, objected to this proceeding.

Huron Alderson :—It is quite a new course to catechise a jury in this

Serjt. .Tones:—I have a right, my Lord, to challenge, and 1 submit 
that I am entitled to ask for information that is necessary to enable 
me effectively to exercise that right. At all events, your Lovdship will 
perhaps intimate to the jury that such of them as are members of this 
association had better retire from the box.

Baron Alderson:—I cannot a’low you to cross-examine the jury, nor 
will I intimate to them anythin^ on the subject you mention. If you 
like to challenge absolutely you may do so.”

There are other authorities on that point. One is to he found 
in The King v. Edmond» (1821), 4 B. & Aid. 471.

Another reason the Judge could not deal with the case was 
because it was too late. A prisoner could not be in any better 
position than if he had endeavoured to challenge the man. The 
challenge must be made in proper time. The authority for that 
is Hex v. Sutton (1828), 8 B. & C. 417, where it was found, after 
the trial had been proceeded with, that there was an alien <>n 
the jury, and Ijord Tenterden, C.J., at p. 419, says :—
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I a in not aware that a new trial has ever lieen granted on the 
ground that a juror was liable to lie challenged, if the party had an 
opportunity of making his dial. 'nge.

lie had a challenge here ami he did not take advantage of it. 
Another authority on the same point is Reg. v. Wardlc 

(1842), Car. & M. (i47 at p. f>48, where the prisoner having lieen 
arraigned and the jury sworn without any challenge, the fore
man of the jury stated that the prisoner had a relation on the 
jury.

C'orliett. for the prosecution:—I submit this jury may lie discharged 
without giving any verdict, and a new jury be called and sworn.

Erskine, J. (having conferred with Tindal, C.J.) :—I have conferred 
with the Lord Chief Justice, ami we are of opinion that I have no 
power to discharge the jury [that means, I imagine, on the ground 
of challenge], ami that the case must proceed.

For these reasons I think the Judge was right in refusing to 
discharge the jury on that occasion.

B.C.

0. A. 
1912

Kr.x

Mah Huno.

Gallihkr, J.A. :—It appears to me that our consideration of 
the case stated is confined to two points, and two only. First, 
as to whether what the learned trial Judge has said is a correct 
exposition of the law; and second, with regard to the juryman.

Now, in the view I take of the Judge's statement here, lie was 
dealing with the section of the Act as to what the legal inter
pretation of that Act was, and what elements were necessary to 
constitute a crime or to relieve the prisoner, as the case may be. 
If I thought that there was any reference to onus at all, or if 
this stated case was on his charge generally, or if he did not 
charge the jury as to whom the onus rested upon in regard to 
whether it was or was not a brothel from which she was taken, 
I would feel considerable doubt in the way he has put it here. 
Rut as I regard it he is dealing simply with the legal phase of 
the section of the Criminal Code. And I do not think as the 
case is before us we can go beyond that.

Being confined to that. I am of the same opinion as my 
brother Irving. It is not necessary for me to practically repeat, 
at all events any considerable portion of what my brother Irving 
has said with regard to the other point reserved. I agree with 
him that the Judge was right in not asking the juror to be with
drawn. On the whole 1 am of the opinion that the conviction 
should stand.

Conviction upheld, Macdonald, C.J.A., dissenting.
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1. Wii.i.n (6 llld—l.'W)—Conditional g ikt—Authority to mark a.
I'OINTMK.NT DVR 1 NU I.IKK OF DONKK OK POWER.

Vmlvr a will giving certain property to the testator’» wife during
April 2. life and widowhood and upon her death to such one or more of the 

testator's children ns she may ap|mint by will and if she re marry, to 
such one or more of the children as the executors may appoint, a 
child's share of the proceeds of the land when sold under the Ontario 
Settled Estates Art cannot ts* paid out of Court to him on hi' 
attaining his majority even with the consent of the widow and of such 
of the other children us are of age.

2. Wills i# 1110—12»)—Power of appointment iiy will—Revocahii.iiy
OF NAME DURING LIFE UK TESTATOR.

It is of the very essence of a power of appointment by will that it 
is revocable and to become operative only upon the death of the dome 
of the power.

Application for an order authorising the payment out of 
Court to one of the sons of a deceased testator of a share of 
the money realised from a sale of the testator’s estate.

The application was denied.
F. IV. Harcourt, for the applicant.
Middleton, J. :—By the will, the testator gave the property 

to his wife during life and widowhood ; upon her death “to such 
one or more of my children as she may by will appoint.” If 
the wife remarries, then the property is to go to such one or 
more of the children as the testator’s executors may appoint and 
direct.

The land has been sold under the Settled Estates Act, and 
the proceeds are in Court.

One of the children, now a grown man, desires to take up 
farming on his own account ; and the widow and such of the 
children as are adults are willing that a share should be now 
paid to him to assist him in this enterprise.

1 would gladly assent to this, hut find myself unable to do so. 
The power to appoint which is given to the widow is a power to 
be exercised by will ; and the very essence of such a power is. 
that it is in its nature revocable ; and the appointment will 
become operative only upon the death of the widow. There is 
the further difficulty that, if the widow should re marry, she 
then loses the power to appoint, and a new power of appoint
ment would then arise in the executors.

The executors cannot now appoint, because their power does 
not come into existence until the marriage of the widow.

The testator has succeeded in tying up his estate until the 
death or remarriage of his widow, and has thus furnished 
another illustration of the doubtful wisdom of giving to test t- 
tors the wide power they now possess to control their estât-

A/>/>/ication (It nit d.
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MEAFORD ELEVATOR COMPANY v. PLAYFAIR. ONT.

Ontario Court of Appeal, Moss. ((larroic, Maelaren, Meredith, and 0. A.
Magee, JJ.A. Januarg 17, 1012. jyjo

1. Negligence (8 10—7.1)—Damage to elevator—Freight steamer un
loading.

The owner of n freight steamer from which grain was 1 icing un
loaded into an elevator is liable for damages for breaking a part of 
the elevator caused by the steamer not being properly and sufficiently 
moored to withstand the strain upon her by the turning of another 
vessel in the harlionr, the officer in charge of her knowing that the 
other boat was going to turn, and having the opjairtunity to moor 
her more securely or of obviating the danger.

2. Negligence (§11)—73)—Vessel improperly moored — Damage —
Another vessel turning.

The owner of a steamer turning in a harbour in proximity to another 
vessel from which grain was lieing loaded into an elevator is not 
liable for the breaking of a part of the elevator caused hv the surg
ing hack and forward of the steamer lieing unloaded due to insufficient 
mooring, where turning a vessel in a harbour is a common manœuvre 
well known and understood by those engaged in and about docks.

Appeal by the defendants from the judgment of Teetzel. J., 
Meaford Elevator Co. v. Playfair, 2 O.W.N. 808, giving the 
plaintiffs damages for injuries to an elevator.

The appeal was dismissed as to defendant. Playfair, and al
lowed as to the Montreal Transportation Company.

/•'. E. IIorigins, K.C., for the defendant James Playfair.
F. King, for the defendants, the Montreal Transportation 

Company.
A. II. Clarke, K.C., for the plaintiffs.
Moss, C.J.O. :—This action was tried by Teetzel, J., without a 

jury, and resulted in a judgment for the recovery by the plain
tiffs from the defendants of $5,700 damages. The defendants’ 
interests and defences being almost entirely separate and dis
tinct. they brought separate appeals, which, however, were ar
gued together. The plaintiffs’ ease was and is. that both defen
dants are liable to them. Each defendant claims that there is 
no liability on his part, no matter what may he the case as re
gards the other defendant. And both contend that the plain
tiffs were guilty of contributory negligence, and that for that 
reason their action should fail.

The plaintiffs, the proprietors of a dock and grain elevator 
and plant, at or in the harbour at Meaford, complain that, 
owing to the combined negligence of the employees in charge of 
the steam freighters “Mount Stephen” and “Kinmount,” 
owned by the defendant Playfair and the defendant the Mon
treal Transportation Company, respectively, while the plaintiffs 
were engaged in unloading a cargo of grain from the “Mount 
Stephen” into the elevator, and for that purpose using an ap- 

37—2 D.L.R.
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pliance known as “the elevator leg” in one of the hatches, th- 
“Mount Stephen's” moorings parted, and she drifted back 
wards, thereby catching and entangling the leg in the hatcl 
so that it was pulled away from the elevator and smashed arnl 
rendered useless during the remainder of the season of navign 
tion, thereby putting the plaintiffs out of the elevating busi 
ness until the next season.

As against the defendant Playfair, the plaintiffs charge that 
the “Mount Stephen” was negligently, insufficiently, and un
skilfully moored to the docks, and left without proper attention 
and supervision while the work of unloading was proceeding, 
with the result that, owing to the strain upon the mooring lines 
and cables occurring in the process of unloading, and to the 
violent disturbance of the waters of the harbour occasioned by 
the efforts of the “Kinmount” to turn in the vicinity of the 
“Mount Stephen,” the latter vessel was torn from her moor
ings and paused the injury to the leg.

The plaintiffs’ complaint against the other defendant is. 
that the “Kinmount” was so negligently tnanreuvred and 
handled while endeavouring to turn in close proximity to the 
“Mount Stephen” as violently and forcibly to affect the 
“Mount Stephen” at her moorings.

The main facts are simple enough. Karly in the morning 
of the 28th November, 1908, the “Mount Stephen” arrived ;it 
the plaintiffs’ elevator and moored at the dock. The work of 
unloading seems to have been proceeded with without del: .. 
the leg being placed in hatch No. 2 which is well forward. 
While the work was in progress, the “Kinmount” came into 
harbour, and apparently acting upon a suggestion or direct inn 
said by the first mate of the “Mount Stephen” to have ori n- 
ated with him, but was conveyed to the “Kinmount” by one 
Robert Shaw, an employee of the plaintiffs in charge generally 
of the unloading operations, and especially of the movements 
of the leg, tied up to the dock immediately astern of the “Mount 
Stephen,” She remained there while the mate went ash-nv 
and held a short conversation with the plaintiffs’ manag'-r. tlie 
effect of which was disputed. At all events the mate returned 
to his vessel, her forward lines were cast off ami she prom -led 
to head out so as to pass by the “Mount Stephen.” Sli pro
ceeded slowly working past with her head pointed south-■«-■-!- 
erly, so as to bring her bow gradually over to the dock on the 
other side of the harbour, until finally her bow was lodged on 
the bank on the other side, and she lay across the harbour, with 
her stern within from 20 to flO feet of the “Mount Stephen s 
starboard side.

In taking up this position she was for a time quite dose to 
the “Mount Stephen.” There was a conflict of testimony .is to 
the position of the “Mount Stephen,” and as to whether the
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leg was at that time still in hatch No. 2. or whether it was ONT. 
lifted out of that hatch until the “Kinmount” passed, and then 
again replaced in it. |.,12

Upon the whole, having regard to the positive testimony of 
Robert show, to whose evidence the learned trial Judge at- vms 
tachcd credit throughout, the better conclusion is. that, dur- vo. 
ing the movement of the “Kinmount” alongside the “Mount ' 
Stephen,” the leg was removed from hatch No. 2 and replaced ,,|AYKAIR- 
after the former's stern had cleared the latter’s how. The m<*».r.j.o. 
work of unloading was proceeded with, until it was considered 
that sufficient grain had been removed from the forward part, 
when the leg was taken out of hatch No. 2, and the “Mount 
Stephen” was moved forward a distance of about 72 feet until 
the leg was over hatch No. (» in the after part. It was then 
placed therein and the work resumed and continued at that 
point until about 4.000 bushels had been removed. Then the 
“Mount Stephen” commenced to drift or surge rapidly back
wards. and, before the leg could be got out of the hold, it was 
caught and broken.

About half an hour had elapsed between the time when the 
leg was replaced in hatch No. 2, and this occurrence. During 
this time apparently little or no attention had been paid to the 
movement of the “Kinmount” by anyone on heard the “Mount 
Stephen.” As a matter of fact those in char re of the “Kin- 
mount” appear to have been endeavouring to bring her stern 
around to the south. The shifting of the “Mount Stephen” 
had brought her so much further south that her how lay fur
ther south than the “Kinmount V stern. The latter’s wheel 
had been used with a starboard rudder, making what is termed 
a port wheel, until, as was said, she grounded. The " of 
the water in the harbour was said to have been about 20 feet, 
and the “Kinmount” was drawing about lit feet (J inches. Ac
cording to the mate’s testimony the wheel which was in charge 
of the captain, who was not a witness at the trial owing, it is 
said, to illness, was stopped when she grounded. A line was 
thrown out and passed from the starboard side under the stern 
to a spile or post on the dock some distance south of the “Mount 
Stephen's” bow. The mate said that while they were heaving 
on this line with a steam winch, the wheel was not in motion, 
because of the danger of the line under the stern getting en
tangled in it. The line parted under the strain and was taken 
in. The mate was unable to say whether after that the wheel 
was again put in operation, but there was evidence from which 
it might be concluded that it was, and that it caused a very con
siderable commotion in the water. So far as appears from the 
time the “Mount Stephen” was moved forward until her lines 
parted, no warning was given to the “Kinmount,” nor was any 
attempt made by those in charge of the “Mount Stephen” or

5
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operations. Those in charge of her were apparently not cogni
zant of the manner in which the “Mount Stephen” was seen rod 
to the dock, and they had no reason for thinking that she was not
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sufficiently and safely moored.
The learned trial Judge has found, upon conflicting testi

mony, that, though unable to say that the “Mount Stephen” 
was not reasonably and sufficiently moored while the waters of
the harbour were undisturbed by storm or the movements of 
other vessels, she was certainly not sufficiently moored to with
stand the strain put upon her by the operations of another ship 
of the size of the “Kinraount,” when the force of water from 
the wheel of such ship would be cast against her bow.

There is no good reason for not accepting this finding, which 
is well supported by the testimony—nor the further finding 
that the officer in charge of the “Mount Stephen” knew of the 
proximity and movements of the “Kinmount.” This danger 
must have been apparent to the officer, at the time when he was 
moving the “Mount Stephen” forward, for he saw the “Kin- 
mount” then alongside, and knew that she was there for the 
purpose of turning. He then had an opportunity, when ad
justing the lines of the “Mount Stephen” at her new position 
at the dock, to have used an additional line or additional lines; 
or, if he found that he could not sufficiently secure his vessel 
against the effect of the “ Kinmount’s” operations, he could 
have warned her, or at least endeavoured to make those in 
charge of her aware of the situation ; and, if he found himself 
unable to control the “Kinmount V’ movements, and felt that 
his lines could not withstand the action of her wheel, he should 
have ordered the leg out of the hatch in which it had been 
placed.

The learned trial Judge has found that in all these respecte 
there was a failure of duty on the part of those in charge of the 
“Mount Stephen.” It is beyond question that the parting of 
the lines was due, in part at least, to the disturbance of the 
waters of the harbour caused by the “KinmountV’ wheel. It 
is not improbable that, even with another line out, in addition 
to those used, the breaking of the cable and the parting of the 
line would have taken place eventual; but it is shewn that, 
with the additional line, the vessel would in any case haw been 
held to her plaee at the dock long enough to have enabled the 
leg to have been easily removed from the hatch.

The evidence amply supports the learned trial Judge's con
clusion that, in so far as the injury to the leg is concerned, it 
was due to the negligence of those in charge of the “Mount 
Stephen” in failing properly and sufficiently to moor her un
der the existing circumstances. So far, therefore, as the lia-
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hility of the defendant Playfair is concerned, the appeal must 
l I

But, as regards the liability of the other defendants for the 
actions of those on hoard the “Kinmount,” the question is 
less easily answered in the plaintiffs’ favour. The plaintiffs 
are bound, of course, to make out, as against these defendants, 
a reasonable case of negligence in the handling and manage
ment of the “Kinmount,” but for which the accident would 
not have happened.

It does not conclude the matter against the defendants to 
say that having regard to the fact that it was apparent to those 
in charge of the “Kinmount” that the leg was in operation on 
the “Mount Stephen” and that they knew that the operation 
of the wheel in turning would cause a considerable disturb
ance of the waters of the harbour, which might result in draw
ing the “Mount Stephen” from her moorings, unless she was 
secured by means of cables and lines in such a manner as to 
enable her to withstand the force of the water.

The operation which the “Kinmount” was engaged in was 
not an unusual or extraordinary manœuvre. It is a common 
method of turning a vessel in a harbour, and especially in a 
narrow or comparatively small harbour. It was well known to 
and understood by mariners and others engaged in and about 
docks. And those in charge of vessels lying at docks where such 
movements or movements of a similar nature are taking place, 
or are likely to take place, must take, and very properly in most 
instances do take, every reasonable precaution to guard against 
a id prevent any evil effects from the conditions usually en
gendered by those movements.

According to the evidence, those in charge of the “Kin
mount” bad no reason to suppose that there was any failure 
on the part of those in charge of the “Mount Stephen” to take, 
as they should have taken, into account the conditions existing 
in the harbour when the “Mount Stephen” was shifted from 
her first berth to that which she occupied when the accident 
happened.

In the absence of any intimation to the contrary, or warning 
from those in charge of the “Mount Stephen,” and in view 
of the unloading operations which were being carried on, those 
in charge of the “Kinmount” had a right to assume that the 
“Mount Stephen” was properly secured, and Shat there was no 
objection to the “Kinmount” proceeding with her operations.

It appears that, although, according to the mata of the 
“Mount Stephen,” there was danger to Ik* apprehended, neither 
lie nor any one on board the “Mount Stephen,” whether in the 
employ of the plaintiffs or the defendant Playfair, took any 
step or was at any pains to avert that danger by notifying those 
in charge of the “Kinmount” and endeavouring to get them
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to stop the wheel, or by taking steps to remove the leg until 
the “Kinmount” had ceased to operate her wheel.

The evidence appears to fail to attach any notice of danger 
to those in charge of the “Kinmount,” or any reasonable ground 
for not supposing that, ns well by reason of the well known 
ordinary practice with regard to securing vessels engaged in 
unloading at elevators, as by reason of no warning of danger 
or intimation of desire that they should suspend operations, 
they could safely proceed with their operations.

On these grounds, the plaint ills appear to fail in establish 
ing liability against the defendants the Montreal Transportation 
Company. That being so, the appeal should be allowed, and 
the action should be dismissed as against them. They should 
also receive their costs of appeal.

As to the defendant Playfair, he must pay the costs of 11n
action, in so far as they were properly incurred as against him, 
together with the costs of the appeal.

As regards the amount of damages awarded, there is ample 
evidence to sustain the assessment made by the learned trial 
Judge. The loss in receipts of elevator charges was clearly the 
result of tlie inability to proceed with the work caused by tin- in
jury to the leg and its equipment, and it is shewn that there 
were orders given, or elevator space bespoken for quantities 
quite suflicient to justify the claim allowed for loss of earnings 
or profits from the operation of the elevator during tin- re
mainder of the season.

Garrow, Maclabin, and Maqbb, JJ.A., concurred.

Meredith, J.A. (dissenting) :—The accident was caused by 
the movement of the “Kinmount” and the want of firmer 
mooring of the “Mount Stephen,” so that, apart front the 
question of contributory negligence, the plaintiffs are entitled 
to recover if both ships were, or either was, guilty of negligence 
in doing that which caused the accident.

The trial Judge found that each ship was so guilty, ami I 
am unable to say that lie < wrong in either respect.

The “Kinmount,” kr ig the position of the “Mount 
Stephen,” executed a movement, which violently displaced tin- 
waters in the harbour, and which was pretty sure to displace 
the “Mount Stephen” from such mooring as held her to tla- 
dock at the time. The “Kinmount” might have come about 
without, putting such a strain upon the other ship, and without 
causing her to break from the mooring, such as it was.

The “Mount Stephen” ought to have been better moored; if 
she had been she would have withstood the dial urbain un
necessarily caused by the “Kinmount” long enough to have 
saved the elevator from the injury complained of.
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Without the negligence of tin* “ Kinmount” the accident ONT.
would not have happened ; likewise, without the negligence of (, x
the “Mount Stephen’’ it would not have happened. The negli- 
gence of each aided by the negligence of the other, caused the 
trouble; and so both are liable for the ensuing injury to the |'nv vI<)k 
plaintiff; even though, alone, the negligence of neither would to. 
have caused it. r.

1 am also unable to say that the other finding—that the 1>I 
plaintiffs were not guilty of contributory negligence, was wrong; Mcmiiih. j.a. 
the evidence . supports it.

An objection in regard to the damages was also made; it. 
was contended that the plaint ill's could have damages only in 
respect of the contracts existing at the time of the accident, 
which owing to that accident, they were disabled from perform
ing; but that is plainly an erroneous contention, in no manner 
countenanced by any of the cases referred to in connection with 
it. The defendants are to compensation for the loss
of earnings which would have been derived from the use of the 
elevator, if it had not been injured, during the time needed to 
p ; it in working order again.

The conclusion now reached by the other members of the 
Court exonerating the “Kinmount” has caused me to very 
carefully reconsider the evidence in the hope of being able to 
agree in that view, but that 1 am unable to do.

If the commander of the “Kinmount” were a competent 
mariner, as no doubt he was, he must have known that the move
ment lie undertook near to the elevator and the unloading 
“Mount Stephen” was likely to cause1 that vessel to break away 
from her moorings, and to cause the injury < of in
this action. It is made quite plain by the evidence of the two 
experienced mariners, who give* their evidence on the plaintiffs’ 
behalf at the trial, but give it in an impartial and altogether 
satisfactory manner, that the manœuvre of the “Kinmount” 
in coming about when and where she did was a risky thing, a 
thing very likely to injuriously affect the “Mount Stephen” 
ami one which might break her moorings had she been moored 
even as those witnesses thought she should have been, unless 
done with the utmost cart* in the movement of the “Kin- 
mount’s” propeller. The force of the water " displaced 
the “Mount Stephen” was caused entirely by the motion of the 
“Kinmount’s” propeller, which must have been impelled by 
greater force than reasonable1 care under the circumstances 
warranted. I am not prepared to assent to the proposition that 
the master of the “Kinmount” had a right to act upon the 
assumption that the “Mount Stephen” was firmly moored; 
vessels arc by no means always properly moored, especially 
when in a temporary berth; but this is not at all an essen
tial question. 1 agree that those in charge of the “Mount
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Stephen” ought to have warned the master of the “Kinmount 
of the “Mount StephenV iusuflicieiit mooring; but their fail
ing to do so was no justification for the “Kinmount” doing .1 
negligent act, for which there was no reasonable excuse, seeing 
that she might have come about quite handily in another part 
of the harbour where there would have been no danger to am 
one. The evidence of the witnesses Wright. MeOregor, and 
Zealand, seem to me to out a very plain ease of negligent-, 
on the part of those in charge of the “Kinmount,” and tli- 
question is purely one of fact so that the judgment at the tri ll 
ought not to be lightly disturbed.

1 would dismiss the appeal.
Judgment variai.

QUE.

S.C.
1012

•lan. 22.

MARTIN v. LUSSIER.
Qacfcrr Superior Court. Tiiul before Saint-Pierre, •/. January 22, 101 '

1. Vex nos ami purchaser (8 I D—21)—Kkhcihhion—Deficiency in

QUANTITY OF I .A Nil.
Article 1502 of the Civil Code of Quebec, which provides for tin» 

abandonment of a sale of land by the purchaser and recovery from 
the vendor of the price, if paid, where there is a deficiency of quail 
tit y so great as to raise the presumption that the purchaser would 
not have h if lie had known of it. is applicable only for the
protection of an actual purchaser of an immovable property and ii"t 
for the protection of the transferee of a right of re' i confern-,1
by a “run ire-let tic" given by the transferee back to the transferor 
concurrently with the making by the litter of an absolute convex an e 
by the terms of which "contre lettre'' the transferor was given the 
privilege of redeeming the projierty within a fixed |ieriod at a certain 
price hut was under no to do so.

2. Vendor and purchaser <8 ID—21)—Sale of vendor’s bioiit or at
DEMPTIOX.

The remedy of the purchaser of a mere right of redemption which 
he has the option to exercise but without any obligation to redeem 
in respect of a deficiency in quantity in the land, is dependent upon 
art. 1W2 of the I'ivil Code of Queliee and U|Hin proof being Iliad-- "f 
error, fraud, violence or fear under said statute, 

a. Vendor and purchaser (| I B—7)—Deduction fob defk ifm v in
QUANTITY.

Where a right of redemption in house property was sold under a 
deed of sale describing the pnqierty by its boundaries and as having 
a frontage of forty live fis t and further describing the property a- 
being the same as is actually enclosed and possessed by the vend. ,i 
deficiency of seven feet in tîie frontage will not give rise to a claim 
for diminution of price or annulment of the contract if the pur 
chaser was not deceived or misled either as to the value or as t 
extent of the property to which the right of redemption apple I m 
view of the fact that the pnqierty had bmi sold eu blur ami t 
the entire frontage was taken up liy the buildings thereon.

This who an action by Martin 11 at. against Lussier, one 
Beausoleil living joined as a defendant in warranty to set asidi 
a deed of sale unless the vendor consented to pay the value -»i 
the shortage of a property sold.
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The action was dismissed. QUE.
J. O. Lacroix, for plaintiff. s. v.
A. Duranlcau, for defendant and plaint ifl'-in-warranty. l»l-
/»’. Del fausse, K.C., for defendant-in-warranty. Martin

Saint-Pierre, .1. :—This ease, which is one of considerable LrssiF.it. 
interest, is without any direct precedents so far as 1 know at ~—
least as to the form in which it came before me.

The facts are quite simple and may he condensed as fol
lows :—

On August 22nd, 1907, by deed passed before Desautels,
X. P. Lussier, the defendant in the principal action, sold to one 
Tardif, an immovable property situated in the then town of 
St. Louis, now annexed to the city of Montreal. In the deed of 
sab* the property was described as being “a lot of land of 45 
feet frontage on City Hall avenue by G5 feet in depth, more 
or less, with the buildings thereon erected.” The principal 
building was a house containing several tenements fronting 
on the east side of City Hall avenue and covering the whole 
width of the lot. The deed then goes o” giving a full descrip
tion of the boundaries, together with the ‘‘tenants and aboutis
sants” on the three other sides of the property, and is made 
to close up with the following declaration : “Such as the same 
is actually enclosed and possessed by the said vendor.”

The price of sale was $2,000, of which $1,000 were paid cash 
to the vendor and the other $1,500 were to go to one Forest, to 
Ik* paid as called for according to the terms and conditions 
contained in a certain deed of obligation consented to by Lussier, 
the vendor, to said Forest.

In a “contre-lettre” which was drawn up as a supplement to 
the above deed of sale, Lussier was given the privilege of re
deeming his property within a period of five years by re
imbursing Tardif his payment of $1.500, and re-assuming the 
obligation of satisfying Forest’s claim with respect to the other 
$1,500.

Tardif, the purchaser, took immediate possession of the 
property, but allowed Lussier to occupy it as his tenant under 
a contract of lease.

Eleven months later, on July 7th, 190S, Lussier sold and 
transferred his right of redemption to Dame Marie-Louise Mar
tin, the present plaintiff, who, lieing separated as to property 
from her husband, bought it in her own name with the cou
lent of the latter. The price paid for the purchase of Lussier s 
right was $500. Naturally, the purchaser, to give effect to her 
design of redeeming Lussier s property would have to assume 
all the obligations of the latter towards Tardif as well as to
wards Forest.
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to Lussier’a right, when upon having the property measured, 
they discovered that instead of forty-five feet frontage it only 
had thirty-seven feet and three or four inches. As the pro
pert y is sixty-five feet in depth, this shortage in the width of 
the property reduced its size by 448 superficial feet. That is 
to say that whilst it should have given a superficial area of

Ht. ViiTrv, J. feet it only shewed 2,477 feet, lienee the present litiga
tion.

Curiously enough, in her declaration Dame Marie-Louise 
Martin, when referring to her purchase, speaks as though she 

had actually bought the lot itself; and in her conclusions after 
declaring that she desisted from her said purchase, she prays 
that her deed he declared null and void and set aside, and that 
Lussier, her vendor, be condemned to re-imlmrse her the sum of 
five hundred dollars, which she paid him as the price of tin- 
purchase, and a further sum of thirteen dollars for the costs 
of the deed, “unless,” as she adds, “said defendant consents to 
pay her the sum of $280, which is the value of the shortage re
presented by the 448 superficial feet which, as she says, were 
sold to her hut not delivered.”

Upon being served with this suit at law, Lussier at otiee 
called in one Beausoleil, one of his “auteurs,” as his warrantor, 
putting him “en demeure” to protect him against the pre
tentions thus set forth by Dame Marie-Louise Martin. Beau
soleil did not oppose the action in warranty thus taken out 
against him. On the contrary, having appeared by counsel, lie 
took up the defence or “ fait et cause” of Lussier.

This defence is two-fold. In the first place he denies that 
the plaint iff had any right to such action as the present one 
against Lussier, so long as she had not actually redeemed 
Lussier's property ; secondly, he claims that even had she r<- 
deemed the property, her action which is in the nature of an ac
tion “quantum minoris” could not be sustained, it being appar
ent by the description given of the property in the deed of salt- by 
Lussier to Tardif as well as in the “cont re-let Ire” by Tardif 
to Lussier, and also in the deed of sale of the right of red- up- 
tion by Lussier to the plaintiff herself, as well as in all the pre
vious deeds by which said property had been conveyed from 
vendor to purchaser that on every one of those occasions it li.nl 
been so sold and conveyed as a “corps certain” or “en hhu "
(jur aversionem) and not by measurement.

On reading plaintiff's declaration one will readily dismver 
that she evidently based her action upon article 1502 of Un
civil Code, which article reads as follows:—

150*2. If tin* deficiem-y or exces* of ipumtity be no gn-iii in < •in- 
purbon with the «punitity * perilled that it may lie presumed ihe 
buyer would not have liought if he hud known it, he may abandon the
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hale* and recover from the seller the price, if paid, and tlic expenses 
of the contract.

The course suggested in this article will, no doubt, account 
for the fact that in her action the plaintiff thought that she 
would represent herself as the actual purchaser of the pro
perty itself, whilst, in reality, and as a matter of fact, she had 
only purchased the right to redeem it. In other words, instead 
of possessing a jus in n she only had acquired a jus ml run 
which two things are widely different the one from the other.

The option, which in her conclusions, she gave the defendant 
to cover up the deficiency in the superficial area of the pro
perty by the payment of the sum of $280, shews that she was 
manifestly acting under misconception as to what her rights 
were. That sum of $280 she claims in her action as forming 
part of the property itself and as representing what was Inek- 
ing in its size. Now, it is clear that such sum of money could 
not he demanded by the plaintiff from the defendant unless 
she, at the same time, laid claim to the rest of the property, that 
is to say, unless she first gave effect to her right of redemption ; 
otherwise she might keep that money which represents as she 
pretends part of the property, and this to the detriment of 
Tardif the actual owner of said property, to whom that money, 
if susceptible of being claimed at all, should go. at least so 
long as the plaintiff had not redeemed the property.

Article 1502 C.(\ was enacted for the benefit of the actual 
purchaser of an immovable prop Tty. and not for the trans
feree of a right of redemption, a right which said transferee 
may or may not give effect to.

The distinction I am now pointing out should not be con
strued, however, as shutting the plaintiff out from any recourse 
she may be entitled to exercise against her vendor.

If she can shew that she was either deceived or misled, she 
could look for her remedy not in article 1502 of the Civil Code, 
hut in the provisions of article 902 which are in the following 
terms :—

QUE.

S.C.
1*12

902. Error, fraud, violence or fear, and in certain cane*, le*|on, arc 
cairn*» of nullity in contract». . . . Error is a cause of nullity 
only when it occur» in the nature of the contract itself or in the 
substance of the thing which i* the object of the contract or in some
thing which is a principal consideration for making it.
The plaintiff having paid the sum of five hundred dollars 

for the latter's privilege of redeeming his property from 
Tardif, and furthermore having to pay $.'1,000 for the price of 
the property itself, if she actually exercised her right to re- 
doein it, would undoubtedly be justified in expecting a fair 
value or quid pro quo for what she was to get. Had the pro
perty been sold to Tardif at so much a foot or by measurement 
ami had said property shewn a superficial area of 2,477 feet
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only, where it should have covered 2,92.") feet, she clearly would 
have had the right to assert that she had been led into an error, 
and that she was entitled to have her contract annulled and 
set aside.

This, however, is not what took place. True, the property 
which Lussier had the right to redeem was said to measure 
4Ô feet frontage by 65 feet in depth, but at the same time said 
property was fully described as being enclosed within well- 
defined boundaries, and the plaintifi', was made aware by her 
deed that the property when redeemed was to be accepted as 
that which had been possessed and occupied within its actual 
boundaries, by Lussier himself and by all his auteurs before 
him. *

Such being the case, 1 fail to see that she was deceived or 
misled either as to the value or as to* the extent of the pro
perty to which her right of redemption applied, and that she 
might now be admitted to claim any relief. She got the right 
or privilege which she actually bought. She got it knowing 
full well what Lussier’s right of redemption applied to, namely, 
a property which had been sold as a whole, en bloc, and which 
was enclosed within well-known boundaries and within such 
limits as her vendor, and before him her vendor’s auteurs had 
owned and possessed it.

The action is therefore, without foundation, and should be 
dismissed, and it is so dismissed with costs.

Action dismissal.

llLi ,
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McEACHEN v. GRAND TRUNK RAILWAY CO.
Ontario Divisional Court, Falconbridgr, Itritton, anil Riddell, •/./

February I. 1918.

1. Master and nkbvaxt f g 11 (’ 2—10.1)—Railway employee—Walking
ON RAILWAY TRACK»—NEGLECT TO LOOK AND LISTEN.

An employee of » railway company in guilty of contributory negli 
genre, which will bar a recovery of damages by bin personal i« 
presen tativee against the railway company for his death in the cour-' 
of his employment, where it is shewn that the deceased was walking 
lietween two parallel tracks in a railway yard, and, without looking 
to ascertain if any train was approaching, stepped upon a track <-n 
which a freight train was moving ami where the yard helper on oik 
of the moving ears had done his utmost to warn the deceased, and 
when it became apparent that no notice was being paid to the warn 
ings. immediately gave tin* stop signal, and caused the brakes to In- 
applied, although not in time to prevent the deceased being struck

2. Trial iJIN't}—146)—Railway employer»—Contrim tory nk.ii
oenub—Ultimate negligence.

Iii an action for negligence against a railway company the tiiil 
.fudge should confine all questions of ultimate negligence to the time 
from which tlu* defendants or their servants could have anticipated 
the danger.
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3. Trial (8 V C—281 )— Sufficiency of jury’s fuiiunos—Negligence ONT.
action—Specific finding on one only of several «rounds.

Where several grounds of negligence are alleged, and the jury make D. C.
a finding on one only, the allegations in the other grounds are negatived 1912
by implication. ------

McEachen

Appeal by the plaintiff from the judgment of Meredith, C. (iTJ‘ fo 
J.C.P., at the trial, dismissing the action without costs, upon 
the answers of the jury to questions submitted to them.

The action was brought by Mary McEachen, widow of Allan 
McEachcn, on behalf of herself and her two children, to recover 
damages for the death of Allan, who was run over by a 
train of the defendants, while engaged in work for the defend
ants, owing, as the plaintiff alleged, to the negligence of the de
fendants.

0. O'Donoylnu, for the plaintiffs.
I). L. McCarthy, K.C., for the defendants.

Britton, J. :—This is an action by the plaintiff, who is the 
widow of the deceased Allan McEachen. who was in the employ 
of the defendants, as a carpenter and rightfully in such employ
ment upon and about defendants’ premises. The action is by 
the widow for herself and on behalf of the infant children of 
deceased—for damages, the plaintiff alleging tin. the death was 
caused by negligence of the defendants. The deceased was run 
over by a train of defendants and killed, on the 21st December,
1910. The negligence alleged by the plaintiff is everything men
tioned in sec. 2, sub-secs. 1 to 5 inclusive, of the Workmen’s Com
pensation for Injuries Act. The case came on for trial at 
Toronto, and was tried hv Chief Justice Sir Win. Meredith and 
a jury on the 2nd October, 1911. The learned trial Judge sub
mitted questions to the jury, and the jury upon these, found that 
the defendants were guilty of negligence, which occasioned the 
death of McEachen. The negligence found by the jury was 
“that the cars should not” (have been cut) ‘‘1m* cut loose with
out a man being in charge of the brake.” This is not the negli
gence complained of, and in view of all the evidence such an 
answer by the jury is hardly warranted. That, however, is not 
material in view of the next question and answer.

(Question 4. “Was the accident caused wholly or partly by 
the negligence of the deceased?” To which the answer was 
“partly.” That, of course, means that the deceased by his own 
negligence, in part contributed to the accident which caused his 
death. And that answer, if founded upon evidence, bars plain
tiff's right to recover unless recovery can be had by reason of 
question No. G and the answer thereto.

Q. fl. Could the trainmen after they l*ecame aware that the de- 
oca ml was coming to the «witching track by the exercise of reason- 
ihie care have prevented the accident? A. Yes.
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I entirely agree with the contention of counsel for plaint ill's 
that if the evidence disclosed that the trainmen after they saw 
the danger of deceased—could reasonably have done anything 
to prevent the accident the defendants might he responsible 
for the trainmen's negligence notwithstanding the finding in 
answer to the second question.

This question 6 has to do with ultimate negligence—it piv 
supposes that there may have been negligence on the part of 
deceased—that by reason of the deceased’a own negligence in 
part lie was in danger, then after the trainmen knew of such 
danger, could they have done anything to prevent the accident 
If there was any evidence that would permit of the finding n< 
the jury have found in answer to ti. then that finding should not 
be disturbed, but in my opinion, there is no evidence to warrant 
any such finding, the evidence is all the other way. There can 
be no presumption in favour of deceased. All those who know 
do not speak of there being anything to shew negligence or from 
which negligence can he imputed after the deceased was in 
danger, or known to lie in immediate proximity to. and net un lb 
stepping into danger.

Ultimate negligence, or negligence to create such liability as 
is implied in question H. cannot In- as to the car equipment with 
brakes, bell, whistle or anything of that kind. All these things 
have reference to negligence negatived by the finding in answer 
to the second question.

Unable as I am to discover any evidence which would permit 
the answer of the jury to the (>th question, to stand ns creating 
a liability on the part of defendants in this action, niv conclu 
sion is that the judgment should stand and this motion hi- ill- 
missed—with costs if exacted.

Nothing would be gained by a new trial even if we sboukl 
be of opinion for an,' reason that the plaintiffs should have one 
No doubt all the evidence possible was forthcoming and tin* 
case was fully argued.

RinnKi.L, J. :—The deceased who was a foreman carpenter 
on the Grand Trunk Railway, was killed on the 21st December, 
1910. on the defendants’ line. At the place of the accident, a 
little west of Windermere avenue, there were, north of the ele
vated track, four separate lines running between the Bolt 
Works and the elevated track. Numls-ring from the south track 
No. .‘1 held, immediately before the accident, a switching train, 
seven cars, a caboose and engine, making a train of some :*n0 
feet long. The engine was facing westward, “nosing” the train, 
which was, therefore, west of the engine; and at the west cm! 
of the train were the caboose and a box car, which were to In
set up the straight track No. 9; the remainder of the train then 
to be switched around west of the Bolt Works.
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This operation seems to have begun with the westerly ear, 0NT- 
about 50 feet «-list of Windermere avenue. The yard-helper, D c
Rowan, got up on the foremost ear, the box car west of the mi*
caboose, and saw the deceased walking “right in the ventre be
tween tin- two tracks on the eight fee$M between tracks Noe. Mi1 VIIIN 
2 and 3. The bell was continuously ringing, but no whistle G.T.R. Co. 
was blown. There was nothing to indicate any danger to the — 
deceased, as he would be well out of the way of the train. A 
train was coining from the west toward the locus on track No.
1.

When the box car on the track 3 was about a ear length 
Hist of the deceased, Rowan saw him step to the north over 
upon track 3. Rowan “shout< ' gave a frantic stop signal” 
to the engineer. The hand brakes on the box ear were on the 
east end, and Rowan did not have time to apply them he was 
taken up with trying to warn the deceased. The ears were 
going west about 4 or 5 miles per hour, and the yard-helper 
could not have stopped them in a car length, as he thinks. It 
seems probable that the train passing east on track No. 1 pre
vented the deceased hearing the bell, the noise of the west-going 
train, or the shouts of the yard-helper. He did not turn round 
to see if any train was approaching. The engineer applied the 
brakes as soon as he got the signal, but the cars did not stop in 
time, and the box car and short caboose ran over and killed 
the unfortunate man. The engineer, called by tin* plaintiff, 
says he could not have stopped any quicker.

At the close of the plaintiff's case, her counsel mentioned 
the several grounds of negligence upon which he relied, and 
the learned trial Judge charged the jury with great care upon 
the various allegations of negligence: (1) that Rowan should 
have warned the deceased; (2) “As to the whistle, there is no 

. . . on the facts, and, if you attribute the happen
ing of the accident to the omission to whistle, you will say so. 
ami 1 will deal with tin* question of law or the Court will deal 
with that afterwards;” (3) “Then it is said that the train was 
not stopped in time;” (4) “It is said there ought to have been 
a brake at the rear of the ear” (this is explained later as being 
the west end of the box ear) ; (5) “That Rowan ought to have 
rushed immediately to the rear of the car and have applied the 
rear brake” (i.e., in this ease, as explained later, the cast end of 
the box car).

The charge proceeds to deal with contributory negligence— 
and questions are submitted. Counsel upon this appeal com
plains that the learned Judge was not right in his law when ad
dressing the jury; and, if we take out one sentence from all 
the rest, a plausible argument may be framed that this con
tention is correct—but the jury were not allowed to find a gen
eral verdict or to deal with the law at all—and any such error

C6D

5
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(if such there were, and I think there was not, taking the charge 
as a whole) could not affect the answers of the jury or the re 
suit.

The following questions were submitted (I subjoin the an 
swers to save repetition) :—

1. Were the defendant* guilty of negligence in operating the ■hunt 
ing train? A. Ten for negligence, two against.

2. If so. what was the negligence? A. That the cars should not Is
eut loose without a man being in charge of the brake. Ten for, two

3. If there was negligence, was the accident to the deceased caused 
by such negligence? A. Ten say yes, two sav no.

4. Or was the accident caused wholly or partly by the negligence of 
the deceased? A. Eleven say partly, one says wholly.

5. Damages? A. To the widow, #1,000; to Ronald, $750; to Cath
erine, $750.

Thereupon counsel for the plaintiff asked that the jury 
should be told that they were at liberty to say that, in all the 
circumstances, there was negligence, without mentioning any 
specific negligence. This the Chief Justice rightly refused. 
Counsel contended then that “kicking off the cars in the way 
it waa done was negligence,” and his Lordship left that to the 
jury.

The jury then retired; and counsel for the plaintiff ad
dressed the Court:—

Mr. O’Donoghue: I suggest to your Lordship that you should leave 
this question to the jury also: Could the defendants, notwithstanding 
the negligence, if any, of deceased, have avoided the accident?

His Lordship: That is not the quest ion you handed up to m- I 
will ask them, if you choose, whether Rowan, after he became aware 
of the position of this man—that he was crossing the track—could, 
by the exercise of reasonable care, have prevented the accident hap
pening.

Mr. O’Donoghue: I am submitting the general question.
His Lordship: Well, I will not put the general question.
Mr. O’Donoghue : I was just getting it on the notes.
His I»rdship: I will leave to the jury the question—although I 

think there is no evidence of it, the evidence is all against you on i' - 
whether, after the trainmen—or it would really lie this man Rowan— 
fcernmc aware that this man was going to cross the track, he could, 
by the exercise of reasonable care, have prevented the accident.

Mr. O'Donoghue: 1 have no objection to that, but I also want to 
ask this one.

Ilis Ixirdship: Well, I will not do that.
Mr. O'Donoghue: 1 only want to get it on the notes. The question 

I was n-king was; Could defendants, notwithstanding the negligence, 
if any. of the deceased, have avoided the accident, by the cxrr. i*e 
of reasonable care?

His Ixirdship: Call the jury back.
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The jury are here accordingly brought back into Court, and 
the following takes place:—

His Lordship: Counsel fur the plaintiff desires me to ask another 
question. I am going to ask it, although it is involved in the ques
tions you have already Ih-pii asked. This is what I will ask you: 
Could the trainmen, after they became aware that the deceased was 
crossing the switching track, by the exercise of reasonable care, have 
prevented the accident!

Mr. O'Donoghue: Your Lordship will underst-ind that that is not 
the question I submit.

His Lordship: 1 understand it perfectly. It is a better question 
than yours. 1 will not submit it the other way. If you want it, J 
will ask. "Could Rowan?"

The question following wits then added and given to the 
jury. (I subjoin also their answer) :—

“li. Could the trainmen, after they became aware that the 
deceased was coming to the switching-track, by the exercise of 
reasonable care, have prevented the accident? A. Yes: ten for, 
two against.”

r|ton this the learned Chief Justice said: “I think I must 
enter judgment for the defendants on these findings. The jury, 
in their answer to the second question, place the negligence of 
thv defendants upon this ground: that the car should not have 
been cut loose without a man being in charge of the brake. The 
effect of that finding, according to the eases, is to negative all 
the other grounds of negligence that were put forward by the 
plaintiff—therefore, to negative the failure to whistle as not 
having been the efficient cause of the accident, and all the other 
grounds of negligence upon which Mr. O'Donoghue relied. It 
was not even argued by counsel that there was negligence in 
not having a man in charge of the brake before the car was 
cut loose. There is no evidence to support either view—that it 
was negligence or that it would not have been negligence to have 
a man in charge of the brake—and what evidence there is is 
altogether against the idea that, if there had been a man in 
charge of the brake, it would have had any effect whatever. If 
the » to the engine-driver could not have prevented it, 
through his stopping by means of his brake, it follows, as a 
matter of course, that the other man could not have stopped 
the car it would have taken longer probably. Then I think, 
also, that there was no evidence whatever to support the an
swer to the sixth question. There was nothing that could have 
been done, upon the evidence—with the appliances that were 
there at all events—to have stopped the car in time to have 
prevented the accident after it was seen that the man was step
ping on to this track upon which the shunting train was.”

Counsel upon the appeal before us urged that, by reason of 
thv form of the 6th question, the jury might have thought that
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ONT. they were precluded from finding negligence of the defendants 
before the deceased started for the track No. 3. It is plain 

I„|J that this is not so—the jury have found negligence of the de
----- fendants before this point of time—and it is equally clear that

McRaciie* the trial Judge is right in confining all questions of “ultimate” 
G.T.K.co. negligence to the time from which the defendants or their ser

vants could have anticipated any danger—any negligence L»* 
Ridddi. j. forc that time must be negligence covered by questions Nos. 1 

and 2.
It is also plain that nothing appears in the evidence justify 

ing the answer of the jury to question No. ti, or indeed to ques
tion No. 2. But, in any event, the answer to question 2 pre
cludes a finding of any other negligence than that specifically 
found; it is not necessary to give authority for such a thoroughly 
established proposition. The jury then have found against the 
plaintiff upon whether the absence of the whistling, etc., caused 
the accident; and, even were the statutory duty to whistle to 
be held to exist under the circumstances, the jury have found 
it immaterial that such duty (if any) was not fulfilled.

It must be plain that the unfortunate man’s own want of the 
most ordinary care contributed to the accident.

I think the motion must be refused, and with costs, if asknl.

FaIjCONBRIDOE, C.J., agreed that the appeal should be dis 
missed with costs.
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The Incumbent and Churchwardens of THE PARISH OF ST. STEPHEN’S 
(intervenants, appellants) v. The Incumbent and Churchwarden^ of 
THE PARISH OF ST. EDWARDS (plaintiffs, respondents).

Nuprrnn Court of Canada, Sir Charlrt Fit:pa-ti irl;. CJ.. and />" 
Idinyton, Duff, ami Anplin, ./•/. February 12. 1012.

1. CHARITIES AXI) I'lll Kt Ills ( 8 I C—24)—ThVMT DEED OK t'llVIU II l.\MW 
—Extension and division of varikh.

Where a conveyance of In ml was made to the rector "f a • 'tain 
parish, “his successor and successor* in otlicc forever," In mu*’ • 
erect and maintain a church thereon, and a statute. 31) Yi< i 
1875, ch. 74, declared that the land and the new church to hr . i. •• I 
thereon should “Is* vested in the rector and churchwarden* U"' 
church" and their successors in office “in trust for the uses and pur
poses ecclesiastical of the said parish," and after many year- 
was added to the parish a portion of a noncontiguous pm 
which a chapel was afterwards built, served at first by the mciiiiiUmt 
of the church of the parish hut to which the congregation i••m*•'•••i 
after a time, the chapel thus becoming the parish church "i 
incumbent was appointed to the old church, ami churchwarden- wt»* 
elected thus making two separate churches lietween whose 
lions many discussions arose a< to their respective rights ruin 
in a division of tin* parish by which the part which bad i .i n »-r!> 
Ins'ii the old parish wa* made into a separate parish ami called >•>' •' 
new name while the atrip of non-contiginma territory which hud l»s*n 
added to the old parish retained the old name, the title t.* • • >M 

church was not vested in the eorjioratloii of the parish retaining tlie
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old name, since the Iruti <>n which the land was mnveved had :i
territorial meaning ami related to a deliued and well 'undeM....1
parochial area ami to the maintenance within that area uf i church 
for the purpose* ecclesiastical of the original lienefleinrie*, the in
habitants of the district formerly known by the old name.

Appeal by the intervenants, from the judgment of the Court 
of King's Bench, of the Province of Quebec, affirming the judg
ment of tin* Superior Court id' that province in an action to 
have deeds conveying a certain lot of land with the church 
thereon annulled and cancelled. The appeal was dismissed 
with costs.

Missrs. K. La fleur, K.C., and C. .1/. Cotton, for appellant. 
/•'. IV. Hibbard, K.C., for respondent.
L. If. Davidson, K.C.. for the Synod. Bishop and Dean of 

Montreal.

Sik Charles Fitzpatrick, C.J. : This is not a ease, as might 
well be imagined because of certain features of the controversy, 
of a schism leading to a separation into distinct and conflicting 
bodies; it is merely a contest between the inhabitants of two 
parishes, all of whom profess the same religious faith and ack
nowledge one ecclesiastical authority, about the ownership, or 
rather the right to use. a church for the purpose of divine wor
ship At first sight it would appear as if sueli a disagreement 
could have been settled at far less expense and much more satis
factorily by the proper church judicatories; but since the parties 
have chosen to litigate their differences in the civil Courts, it 
is our duty to inquire into the facts and decide to the best of 
our ability the issues raised in the nleadings and evidence.

The appellant and respondent are religious corporations in 
which are vested the goods and property of the Anglican 
Church within the limits of their respective parishes (335 
C.C. 14 and 13 Viet. eh. 176 as amended ; 33 Viet. eh. 123. secs. 
6 and 7, and 35 Viet. eh. 19, sec. 1). The question at issue be
tween them in this suit is with respect to a piece of land describ
ed in the proceedings as lot 1817. in St. Ann’s Ward, in the 
city of Montreal, with the church thereon erected and situate 
within that territorial area which is not, for the religious purposes 
of the Anglican community, subject to the jurisdiction of the 
respondent corporation. There is no dispute as to the facts.

I'nder the authority conferred by the Act. 35 Viet. eh. 1!) 
1 !*<!), the Synod of the Diocese of Montreal divided the parish 
of Montreal into ten parishes, to one of which was given the 
mum- of St. Stephen’s. Kach of the new parishes was vested 
with all the powers conferred on the parent parish by the Royal 
l« tt. is patent issued under the provisions of the Imperial Act, 
31 Geo. III. ch. 31. Subsequently, in «lune, 1875, Mr. John 
Ijiirris donated the property in question to Reverend T. F. L. 
hvans. then rector of the said parish of St. Stephen's “his sue*
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ccssor and successors in office for ever, to the use and upon the 
trust following:—

In trust to erect or cause to be erected and maintained on the said 
lot of land a church to be devoted to the performance of Divine wor 
ship therein, according to the rites and ceremonies of the Church of 
England in Canada : It being understood and agreed that should 
it at any time become expedient, in the judgment of the rector of 
said church and of the churchwardens of such church, with the con
sent and participation of the Bishop of the Diocese of Montreal, to 
change the site of said church, and to sell the said lot of land and 
premises, the said rector by and with the consent and participation 
of the said churchwardens and of the said Bishop of the Diocese, 
shall have full liberty to sell the same, provided the proceeds be ap
plied to the purchase of a new site, and the erection and maintenance 
thereon of a church to lie devoted to the worship of Almighty God, 
according to the rites and ceremonies aforesaid.

This property was not at that time within the boundaries 
of St. Stephen’s and an Act of the legislature was passed (39 
Viet. ch. 74, 1875) at the instance of the rector and churchwar
dens authorizing the sale of the then existing parish church and 
the application of the proceeds towards the construction of a 
new church on the lot donated by Mr. Harris. The statute pro
vides further (sec. 3) that the lot shall with the church to be 
thereon erected “be vested in the said rector and churchwardens 
of St. Stephen’s Church and their successors in office in trust 
for the uses and purposes ecclesiastical of the said parish of 
St. Stephen’s.” If we apply to the word “parish” the mean
ing given in Halsbury’s Laws of England, vol. 11, p. 442, and 
in Seldon, History of Tithes, p. 260, it is obvious that this stat
ute creates a trust of which the lot in question is the subject, 
and the members of the Church of England in Canada, residing 
within “that district or circuit of ground which was then com
mitted to the charge of the incumbent having the cure of souls 
therein” are the beneficiaries, that is, the parish of St. Stephen’s. 
It would seem to be the duty of this Court to see that the pro
perty so formally dedicated is not diverted from the trust which 
is thus declared by an act of the legislature to be attached to 
its use.

Subsequently, the boundaries of the parish of St. Steplv n 
were altered so as to include the donated lot, the old church 
was disposed of, and a new church built, partly out of the pro
ceeds of that sale; and this new church—the object of this litiga
tion—became the parish church of St. Stephen’s. After twenty 
years of peaceable enjoyment, some of the congregation having 
moved to another part of the city or to the suburbs, it was 
thought desirable to again extend the boundaries and in 1897 
a portion of the non-contiguous parish of St. James the Apostle 
was added to the then parish of St. Stephen’s. (In my view of
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the ease, it is not necessary to consider the legality of this pro
ceeding which was questioned here.) The then existing church 
continued to be the church for the new parish, under the same 
name. For the convenience of those parishioners who lived 
far from the parish church and chiefly in the territory de
tached from St. James’and added to the old parish, it was found 
necessary to build a “chapel of ease” which was at first served 
by the incumbent of St. Stephen’s; but in course of time to 
this “chapel of ease” the corporation removed, carrying with 
them all the books and registers of the parish as then legally 
constituted. Thereupon the “chapel of ease” became the parish 
church dc facto and the old parish church was used as a 
“chapel of ease” to serve the religious needs of those parish
ioners who continued to reside in its immediate neighbourhood. 
An incumbent was appointed to the old church at the request 
of the bishop and, with the consent of the rector, and church
wardens were elected. Here again I do not feel it necessary, be
cause of the judgment dismissing the exception to the form and 
from which no appeal was taken, to express an opinion as to 
how far all those proceedings were conducted in accordance 
with the law regulating the Church of England in Canada. 
The existence of those two churches under such conditions 
within the same parochial area produced the consequences which 
might have been expected. An acrimonious discussion arose 
between the two congregations as to their relative positions and 
resulting legal rights; and, after many futile efforts to re
store peace and harmony, it was finally decided to re-divide the 
district into two parishes. The result of the division was to 
detach the circuit of ground which constituted the old parish 
of St. Stephen, as enlarged to bring within its limits the church 
now in litigation, and to restore to it a separate parochial exist
ence under the name of St. Edward’s; the remaining portion, 
that is the portion which was formerly a part of the parish of 
St. James the Apostle, and for the religious purposes of which 
the chapel of ease was originally built, continued in existence 
as a separate parish under the old name of St. Stephen’s.

The question to be decided is: In which of these two corpora
tions vests the legal title to the church built on the Harris pro
perty, the subject, as 1 have said, of the trust created by statute 
for the benefit of the members of the Church of England in 
Canada resident in the old parish of St. Stephen’s, now known 
as the parish of St. Edward’s? By the Temporalities Act and 
the Provincial Act, 39 Viet. ch. 74, the legal title, previous 
to the change made in the boundaries of St. Stephen’s by the 
addition of a portion of St. James the Apostle, was in the re
ligious corporation or ecclesiastical body known as the rector 
and churchwardens of St. Stephen’s church who held it in 
trust for the uses ami purposes ecclesiastical of those members
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of the Chureh of England in Canada residing within that par 
ish. When the boundaries of St. Stephen’s were extended to 
include a part of St. James the Apostle, the inhabitants of th- 
wider area became the beneficiaries of the trust; but, when tli< 
district for the benefit of whose inhabitants the trust was origin 
ally created, and within which was the subject of the trust, 
was carved out of the wider area and restored for parochial 
purposes to its original boundaries under the new name of St. 
Edward’s, what became of the title to the church? A religious 
corporation with a new name is created, it is true; but that 
corporation is brought into existence for the special purpose 
of providing for the administration of the old parochial district 
for whose uses and purposes ecclesiastical the trust was created; 
and 1 am disposed to hold that on a true construction of the 
statute, 89 Viet. eh. 74, Que., this new corporation which is the 
successor in office of the trustees named in that statute, holds 
possession of the property for the purposes ecclesiastical of 
the original beneficiaries, the inhabitants of the district for
merly known as the parish of St. Stephen’s and now known as 
St. Edward’s. By the severance of St. Edward’s from St. 
Stephen’s that district including the property which is tin- 
subject of the trust passed from under the ecclesiastical juris
diction of the rector and churchwardens of St. Stephen’s. The 
statutory trust (if I properly understand the meaning of tin- 
word “parish” in ecclesiastical law) arose out of and was 
conditioned upon the continued existence of the relation for 
ecclesiastical purposes between the incumbent and the people: 
and that relation once severed, the trust failed. The benefici
aries remained, however, and, were it necessary for the purpose 
of this case, 1 would say that their new trustees are the rector 
and churchwardens of St. Edward’s who are charged with the 
administration for purposes ecclesiastical of the district or cir
cuit within which is situate the property in dispute. I am also 
of opinion that, for the reasons given by Mr. Justice Anglin, 
the title to the property in dispute vested in the new parish by 
virtue of the Church Temporalities Act. I am content, how
ever. to formally agree with the trial Judge and not to go IHi- 
von d the conclusion of the plaintiff’s demand. They do not ask 
that the property be declared to lx- vested in them and all that 
is necessary for us now to do on these pleadings is to decide 
that the title to the property is not vested in the intervening 
parties and their intervention must be dismissed with costs.

May 1 join in the hope expressed in the Courts below that, 
as the <|uestion of tin- title to this church will not be as tin- re
sult of this litigation judicially settled because of the state of 
the pleadings, some action may be taken by the competent auth
orities to amicably adjust, with due regard to the rights of both 
parties, this unfortunate dispute. The parishioners of St.
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Stephen 8 have some equitable interest in the property and, 
had we the necessary material before us, 1 would be disposed to 
determine the nature and extent of that interest.

The appeal is dismissed with costs.
Davies, J. :—The respondents were the plaintiffs in an ac

tion brought by them against the Synod of the Diocese of Mon
treal. the Lord Bishop of Montreal and the Dean of Montreal, 
to have a deed of lot 1817 of St. Ann’s Ward, Montreal, with 
the church building thereon erected, made by the defendant 
the Dean of Montreal to the Lord Bishop, on the 4th March, 
101)1, cancelled and annulled in so far as the same conveyed or 
purported to convey any right or title to the said property, 
and a further deed from the Lord Bishop of Montreal to the 
Synod of the Diocese cancelled and annulled absolutely and 
the necessary entries made on the registration register where 
the title of the lot was registered.

An exception to the form was taken to the action by the 
defendant on the ground that the plaintiff was not such a cor
poration as was entitled to sue under the Church Temporalities 
Act. This exception to the form was overruled by judgment 
dated the 20th December, 100(1. and no appeal was taken there
from.

The defendant, the Synod of the Diocese of Montreal, as 
well as both the mis-cn-causc, submitted to justice, the mis-en
can se Evans in his personal capacity and not as being a mem
ber of the intervenant corporation.

By its intervention, the corporation of St. Stephen’s church 
of the parish of St. Stephen, the appellant herein, concurred 
in the conclusions of plaintiff’s declaration, but asked that ' * the 
ownership of St. Edward’s church (the property in dispute) 
lie declared to be vested in the intervenant as proprietor tliere- 
of.”

The judgment of the Superior Court rendered on the 1st day 
of February, 1908, annulled the deeds attacked by plaintiff’s 
declaration and dismissed the intervention, but made uo ad
judication otherwise as to the ownership of the property.

The judgment of the Court of King’s Bench, rendered on 
the 28th day of June, 1910, simply confirmed the judgment 
of the Superior Court, Trenholme, J., dissenting.

The appeal before us is one by the intervenant 
(all other parties being made respondents) and the only ques
tion before us is whether the intervenant’s claim should be al
lowed and the ownership of St. Edward s church lie declared 
to be vested in it as proprietor, in its corporate name of “The 
Incumbent and Churchwardens of the Parish of St. Stephen s.”

To understand the unhappy and unfortunate disputes which 
have given rise to this litigation, it is necessary to give a brief
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of the Church of England known as St. Stephen’s, with bound
aries defined by Canon XXVIII. of the Synod of the Dioce>. 
of Montreal.

In June, 1875, one John Harris conveyed to the Rev. Mr. 
Evans, rector of St. Stephen’s parish, and his successor and 
successors in office for ever, the land in dispute in trust to
erect or cause to be erected and maintained thereon a church 
for divine service according to the rites and ceremonies of the 
Church of England in Canada, with a provision authorizing a 
sale of the premises with the consent and participation of the 
churchwardens and the bishop of the diocese, provided the pro
ceeds were applied to the purchase of a new site for a church 
to lie conducted according to such rites and ceremonies.

The actual site thus conveyed though adjoining the parish 
was not within its hounds, and these hounds were at once pro
perly enlarged so as to embrace the site.

At this time there was already a church within the parish 
known and used as the parish church, and application was made 
by the rector and churchwardens to the legislature for power 
to sell this old church property and build a new church upon 
the Harris site.

In 1875, the legislature passed the Act prayed for, giving 
the necessary authority and the old church premises were sold 
and a new church erected upon the present disputed site, partly 
from the funds raised by this sale, and partly from voluntary 
subscriptions given by the then parishioners and other church
men outside of the parish.

Subsequently the liounds of St. Stephen’s parish were en 
larged by adding a part of another parish not contiguous to the 
old St. Stephen parish, but lying in the western part of Mon
treal.

Later on and after a chapel for divine worship had been 
erected in the newly added portion of the parish, in what was 
known as the upper town or West mount, the larger part A 
the congregation, from various reasons, amongst them, cluing- 
of residence from the east part of the city to the west, wor 
shipped there, leaving but a small minority of the old parish
ioners worshipping in the old parish church in the lower town

Still later, by a decree No. VIII. made by the Bishop of 
Montreal, dated the 12th January, 1901, and confirmed by tin- 
Synod, the parish of St. Stephen’s, as then existing and en
larged, was divided, the part which had formerly been the old 
St. Stephen’s parish being made into a separate parish an 1 
called St. Edward’s, and the new part which had been added
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on to the old parish remaining thenceforth ns the parish of CAN 
St. Stephen’s. s~

These alterations first enlarged the old St. Stephen's parish 
adding to and embracing within it a part of another parish 
hut not contiguous to it. and afterwards divided the enlarged f 'sisiior 
parish into two parishes called respectively St. Edward's and sm-ili x's 
St. Stephen’s—the former comprising the old St. Stephen's 
parish as it existed before the addition of the uptown part. l'',|£"OF 
having the disputed premises within it. and the latter compris- i:-,« um». 
ing the new or uptown addition with the new church built af
ter that addition became part of the enlarged parish of St.
Stephens.

Both, therefore, of these parishes have churches within 
their bounds. The one in dispute is that within the limits or 
Islands of the present parish of St. Edward's. It was origin
ally lieyond doubt built as and for the church of the then 
parish of St. Stephen’s. It was so maintained for many years.
It is the parish church at the present time of the parish of St.
Edward’s, with a legally constituted ecclesiastical corporation 
known as the incumlient and churchwardens of the parish of St,
Edward’s.

The contention on the part of the appellants, as I understand 
it, is that when the uptown addition was made to the old parish 
and a church was built there, the rector and a large majority of 
the congregation or parishioners moved there and worshipped 
in their new church there, that such church became the parish 
church and its rector and churchwardens were in deed and in 
fact the rector and churchwardens of St. Stephen’s parish as 
then constituted, and that the division of such parish into two 
parishes later on did not affect or take away their legal rights 
which entitle them to have the claim they make maintained, 
namely, “that the r of St. Edward's Church la- declar
ed to la- vested in them as proprietors thereof.”

This contention if maintained v uld leave them as the owners 
of Isith ehurches. the one within and the one without their 
parish bounds. That fact alone would not of course defeat their 
claim if it is found otherwise valid. Its validity depends upon 
the proper construction of the Harris trust deed, the act of the 
legislature of 1875, the 3rd section of which I quote hereafter, 
and the application of “The Church Temporalities Act” as re. 
enacted in 1890, some eight or nine years la-fore the uptown or 
Westmount church was erected. It is true their claim, if allowed, 
would not enable them to sell the church without the consent of 
the bishop. But apart from that their rights of ownership 
would, 1 take it. Is* unhampered.

Turning to the Harris ..... 1 of 1875, we find it conveying
to Hu- rector of the then parish of St. Stephen’s a block of land 
adjoining the parish limits, in trust, on which to erect a church

0111
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to be* devoted to tlu* performance of divine worship according 
to the rites and ceremonies of the Church of England in Can 
ada. As 1 have said, the parish boundaries were at once pro
perly enlarged so as to include this site. I cannot doubt that 
although not so expressly stated, the church so to be erected 
was intended to be for the benefit of Church of England resi
dents of St. Stephen’s parish, that is, it was to he for the 
spiritual benefit of the members of tlife Church of England of 
that parish as then territorially known. The location, the safe 
guards the donee provided with respect to its possible subsequent 
sale, as well as the uses it was, until sold, to be to, coin
bine to convince me that at any rate so long as the church was 
not with the combined consent of rector, churchwardens and 
bishop sold, it was to be used for the religious benefit chiefly, 
at any rate, if not exclusively, of the residents of the then par 
ish of St. Stephen.

Whether in case a sale took place the proceeds were to lie 
necessarily applied in the purchase of a site territorially within 
the then parish is not now before us. Other considerations 
might well enter into the determination of that question aris
ing out of the inferences which might necessarily have to be 
made from the fact that all parties, rector, churchwardens and 
bishop, had consented to sell. But at any rate until the time 
came when in the combined opinions of the lord bishop, the 
rector and the churchwardens of the parish the premises were 
sold, tlu* church was to lie for the benefit as I have said of the 
members of the Church of England in the parish which the 
grantor knew about, had in his mind, and desired to lienetit. 
That such also was the meaning understood by the rector, the 
grantee, and his churchwardens of the time, appears to me 
clear from the petition they presented to the legislature in 
1875, asking for power to sell their old church upon the Harris 
site, which petition is recited at length in the preamble of tin- 
statute passed.

That the legislature so understood the terms of the Harris 
trust appears to me clear from the statute they passed granting 
the prayer of the petition, authorizing the sale of the old church, 
strictly requiring its proceeds to be applied towards the erec
tion of a new church on the Harris land, and declaring in the 
3rd section that the land and new church should “he rested in 
tlu rector and churchwardens of St. Stephen’s church, and tluir 
successors in office, in trust for the uses and purposes ecclesi
astical of the said parish of St. Stephen’s.”

Surely that must mean the parish of St. Stephen's as then 
territorially known and existing. A reasonable interpretation 
might well hold that it did not exclude some additional territory 
which might be afterwards legally added to the parish. Rut 
I find it impossible to hold that it can mean the absolute ex-

A5C
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elusion of the then territory and people embraced within St. 
Stephen’s parish, or the applieation of the trusts to another and 
distantly situated part of the city, although that part had be
come legally entitled to be called hv tin* old name of the parish 
of St. Stephen’s.

After the 17th April, 1898, the new church was completed 
at West mount, churchwardens and other officials appointed, 
and services thereafter conducted there by the rector. No 
doubt a very large majority of the former residents of the 
original St. Stephen’s parish having moved uptown worshipped 
thereafter in that West mount church (now St. Stephen’s). 
The remaining members or adherents of the church in the old 
parish, however, it appears from the minutes of the vestry 
meetings put in evidence, met, and on the 11th April, 1898, 
passed resolutions asking the rector to authorize the lord bishop 
to place a clergyman in charge of their church. On the doth 
May, a special meeting was convened for the purpose of re
organizing the congregation and appointing officers for the re
mainder of the ecclesiastical year. The churchwardens and 
other necessary officials were then appointed and as 1 gather 
from that time forward the services of the church were regu
larly maintained under a regularly appointed clergyman, who, 
since the division of the parish, has become the incumbent of 
St. Edward’s. Since that division, at any rate, all the tem
poral affairs of the church, now known as St. Edward’s, have 
been managed by the incumbent and the duly appointed church
wardens and other officials.

It was not until 1901, when all attempts made to settle the 
unfortunate differences which had arisen between the congre
gations had failed, that the old parish of St. Stephen’s was 
sub-divided, the Westmount division retaining the old name of 
St. Stephen’s parish and the original St. Stephen’s parish be
ing designated as St. Edward’s.

Immediately arose the question which ecclesiastical body, 
the incumbent and churchwardens of St. Stephen’s, or the 
incumbent and churchwardens of St. Edward’s, was the legal 
successor for the purposes of the trusts of the Harris deed of 
the old ecclesiastical body called “The Rector and Church
wardens of St. Stephen’s Church.”

It will be observed that neither of the contestant bodies 
have a rector. The clergyman or parson is called the incum
bent in each ease.

I do not think the fact of one or other of them retaining 
the old name of St. Stephen’s can really affect the issue. It 
is a question of substance and of fact not of mere name. If the 
lord bishop when making the division had avoided the old name 
St. Stephen’s altogether and given each of them a new name, 
that could not have affected the result.
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That must depend upon matters of substance, and for tin- 
reasons I have before given, I am of opinion that the trust has 
a territorial meaning and relation to a defined and well under 
stood parochial area, and the maintenance within that area of 
divine worship in a church specially designated for services of 
a distinct and special religious character.

The area now known and embraced within the parish of 
St. Edward’s answers really and substantially to the description 
of the area intended and described alike in the Harris deed and 
in the act of the legislature of 1875, which latter declares in 
whom the lands were vested and tin* uses and purposes for 
which they were so vested.

The area now embraced in the present parish of St. Stephen’s 
does not answer to such description, and the intervenants in 
their corporate name of “The Incumbent and Churchwardens 
of the Parish of St. Stephen’s” cannot be said to be the true 
successors of the “Rector and Churchwardens of St. Stephen's 
Church” in whom by the act of the legislature of 1875. tin- 
lands conveyed by the Harris deed and the church built thereon 
were vested.

The Church Temporalities Act of 53 Viet. ch. 123, amending 
that of 14 and 15 Viet. ch. 176, enacts :—

That from and after the passing of this Act, the soil anil freehold 
of all churches and chapels of the communion of the said Church of 
England in Canada now erected or hereafter to lie erected in the said 
diocese of Montreal, and of the churchyards and burying grounds 
attached or belonging thereto respectively, shall In- in the parson or 
other incumbent thereof for the time being, and the churchwardens 
to be appointed as hereinafter mentioned by whatever title the same 
may now he held.
Section VI1. enacts :—

And lie it enacted, that such churchwardens so to lie elected and 
appointed as aforesaid, shall, during their term of ollice, together
with the incumbent, be a corporation, under the name or style of
“The Incumbent and the Churchwardens of ...................... Church ior
chapel, as the rase mail be), of the Parish of ......................... or >i
(naming the place, as the case mag be), in the Diocese of Mxmtrv.il."

The provisions of see. 4 of that Act would seem sufficient to 
cover the case of the election of churchwardens not taking 
place from any cause on the prescribed day.

Now the intervenants in their corporate name of “The In 
cumbent and Churchwardens of the Parish of St. Stephen's 
intervene in this aetion anil ask “that the ownership of st 
Edward’s church be declared to be vested in them as proprietor 
thereof.” They certainly are not the corporate body desig
nated by the Church Temporalities Act as “The Incumbent
and the Churchwardens of............................. Church (or chapel
as the case may lie) of the Parish of................................ in the
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Diocese of Montreal,” and cannot be held to be tin* successors 
of the corporate body mentioned in the legislation of 1875.

It would be a surprise I should imagine to the incumbent 
of the present St. Stephen’s church in the parish of Montreal 
to be told that he was also incumbent of St. Edward’s church 
in that parish, or that the churchwardens of the former church 
were also churchwardens of the latter.

They do not claim as incumbent or churchwardens of a 
church or chapel in the parish of Montreal, but as incumbent 
and churchwardens of the parish of St. Stephen’s, anil the law 
does not, so far as called to our attention, provide for any such 
corporate body. It provides only for corporations known as 
incumbents and churchwardens of churches or chapels in par
ishes in Montreal diocese.

The law and the facts being in my opinion as I have stated, 
I agree with the judgment of the Court of Appeal confirming 
that of the Superior Court in dismissing the intervention on 
the ground that the intervenants “The Incumbent and Church
wardens of the Parish of St. Stephen’s” are not, for the pur
poses of the trust we are discussing, the successors of tin* cor
poration known and called “The Rector and Churchwardens of 
St. Stephen’s Church” in the legislation of 1875, before re
ferred to and set out by me. 1 have no doubt on the two sub
stantial points on which this appeal must turn, first, that the 
intervenants are not, with regard to this church property, the 
legal successors of the old corporation in which the title was 
vested; and secondly, that the present parish of St. S "s 
is not the parish for whose use and benefit the Harris deed and 
the legislation of 1875 enacted that church land should be held 
—but that the parish of St. Edward’s is.

With respect to the absence of the title of rector, 1 agree 
that any objection which might be raised on that score is over
come by the first section of the Church Temporalities Act of 
1890. If it was not so the objection would be fatal to the right 
of the intervenant. On my mind that section leaves no reason
able doubt. Construing, therefore, the trust deed, the statute of 
1875 and the “ s Act together in the light of the
proved facts, 1 find that the Courts below were right in dis
missing the appellant’s intervention.

This appeal should be dismissed and the costs should follow 
the result.
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Ii’INgton, J. (dissenting) :—I think this appeal must be 
allowed with costs, for the reason assigned by Mr. Justice Tren- 
holine in the Court of Appeal. I may be permitted, however, to 
add a test, even if extreme, yet I think logical. Suppose the 
entire district now constituting the parish of St. Edward’s had 
from the time of the determination of the authorities of appel-
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lant to build a church elsewhere and use it, been submerged 
by Paganism and then severed from the rest of St. Stephen's 
parish, ami so remained for a generation, in would the
property in «piestion be vested ! Would it not have remained 
vested in appellant? And if upon a revival of the Anglican 
form of Christian worship in the district, by reason say of 
missionary efforts put forth by appellant in this very church 
in question, it became expedient to create a new parish sur 
rounding the church, could it be possible to contend that by 
virtue of the trust suggested the church belonged to the new 
generation of lielievers?

It does not seem to me possible to maintain such a con
tention upon the language used in this deed, and tin- act of 
the legislature following it.

Nor do I think that it is purview of the Temporal
ities Act relied upon by Mr. Justice Cross to divest the appel
lants of the property and as a matter of course vest it in respou 
dent and thus entirely disregard the terms of the trust.

It is regrettable to find such a case as this litigation juv 
sents.

It seems to me that if a judgment is rendered in favour of 
the appellants, then there is no way of making financial use 
of the property without the sanction of the bishop, as the origi 
mil trust required, and which requirement 1 hope has not been 
weakened by the peculiar wording of the Act. Justice can thus 
he done all concerned in a way we cannot in this suit.

I)i FF, J. (dissenting) :—I think the appeal should be a! 
lowed. The act of 1875 indisputably gave the title to the pro 
pert in dispute to the corporation then known as the Rector 
ai Churchwardens of St. Stephen’s Church and their sin 

us in office. These successors are as it appears to me the 
pi sent appellants and the property is consequently vested in 
them. The continuity of the corporation seems to have been 
uninterrupted since the passing of the Act and nothing has 
occurred so far as the evidence shews which could have the 
effect in law of divesting them of the property.

The general provisions of the Church Temporalities Act, 
14 ami lô Viet. eh. 67, which are relied upon by the respond- 
ents, cannot, 1 think, consistently with principle, be held to 
override the enactments of the special statute of 1875, dealing, 
as those enactments do. with this particular property. The 
appellants do not complain of that part of the judgment lielow 
which annuls the conveyances executed by the rector and by the 
bishop of Montreal: and no question is before us touching the 
nature or the execution of the trusts declared by the Act of 
1875. It consequently appears to be unnecessary to express 
any opinion upon these points.
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Anuun, •).:—A study of tin* Harris deed and the Quebec CAN-
statute of 187.'»—.‘$9 Viet. eh. 74—1ms satisfied me that after s
the enactment of that statute the property in question was iqv2 
vested in “the (said) rector and churchwardens of Saint 
Stephen's church and their successors in office”—an ecclesi- 1 AB^H <>F 
astical corporation (14 and 1"» Viet. eh. 17(1, sec. 6)—“in trust sm-m n’h 
for the uses and purposes ecclesiastical of the said parish of St. '■ 

Stephen’s.” If, under the terms of sec. 3 of 39 Viet. eh. 74, 1 <>F
there is room for any doubt, in view of the authorization which Howard's. 
see. 2 of that statute gives to tin* application of the purchase Ang~J 
money to be derived from the sale of the “old” St. Stephen's 
parish church and its appurtenances “towards the erection of a 
church to be also called Saint Stephen’s church, on the said 
lot”—the Harris lot—1 agree with Mr. Justice Cross that 
thereafter the church site in question and the building erected 
upon it were “held by the same title as that which is provided 
for the church property in general by the Temporalities Act,”
14 and 15 Viet. eh. 17(1. By see. 1 of that statute it is enacted 
that:—

the soil ami Ivveliohl of all churches and chapels of the communion 
of the said Church of England in Canada now erected or hereafter 
to lie erected in the said diocese of Montreal, and of the churchyards 
and burying grounds attached or lielonging thereto respectively, shall 
he in the parson or other invumlient thereof for the time I icing, and 
the churchwardens to ho appointed as hereinafter mentioned, by 
whatever the same may now he held, whether vested in trustees for 
the use of said church, or whether the legal estate remains in the 
Crown hv reason of no patent having been issued though set apart 
for the purposes of said church or chapel, churchyard or burying 
ground : Provided always that nothing in this section contained shall 
extend to affect the tenure of any parsonage or rectory now established 
hy letters patent, or of any proprietory church or chapel.

St. Stephen's church built oil the Harris land was a parish 
church ; it was not a “proprietory church or chapel.” Though 
originally part of the parish of Montreal established by Royal 
letters patent, after its erection into a separate parish by Canon 
XXVIII. of the synod of the diocese of Montreal, promul
gated under the authority of the statute, 35 Viet. eh. 19, St.
Stephen’s parish could not correctly be described as “estab
lished by letters patent.” The proviso therefore does not ex
cept it from the operation of see. 1 of the Temporalities Act.
.Neither do 1 find anything in the statute 39 Viet. eh. 74, in the 
nature of a provision of a special Act so inconsistent with the 
general provisions of the Church Temporalities Act that their 
application is excluded.

I'pon the erection of the parish of St. Edward's «compris
ing the territory of the parish of St. Stephen's as it stood in 
1875 and including the Harris church site which was canonically
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added to it in 1876) and flip appointment of nn incumbent and 
the nomination and election of churchwardens of St. Edward’s 
eliureli erected on the Harris property (formerly called Si. 
Stephen’s), who, virtuti ofliciorum, became a corporation under 
sec. 6 of the Temporalities Act, the soil and freehold of the 
church, church site, and appurtenances in question, therefor 
“vested in trustees for use of the said church,” became vested 
in the new laxly corporate thus formed (Temporalities Act. 
see. 1) as successor of the former corporation of St. Stephen's 
church, if indeed it is not the same corporation under a new 
name, as I think it may he.

The trust declared by see. it of the 39 Viet. eh. 74, viz., “for 
the uses and purposes ecclesiastical of the said parish of Saint 
Stephen’s was. in my opinion, a trust for the benefit of the par 
ish of Saint Stephen's, as then territorially constituted. It may 
Ik* that adherents of the Anglican church in territory suImm 
qliently added to this original parish would he entitled to share 
in the benefit of the gift. Hut it is not consistent with tin- 
trust, as declared hv the statute, that the land, which is the 
subject of it should be held for the benefit of a parish which, 
though hearing the name St. Stephen's, comprises no part of tin- 
territory which formed the parish of St. Stephen’s when tIn- 
Harris deed was executed and the statute 39 Viet. eh. 74 was ena< 
ted—at all events so long as the subject of the trust remains in 
s/mic as donated and there is an incumlient duly nominated 
and churchwardens duly elected for the church erected on it. 
and Anglican worshippers residing within the territory origin 
ally comprised in the parish of St Stephen’s assert their right 
to the benefit of services in that church.

The rector and churchwardens of the “new” St. Stephen's 
church, may, in some sense and for other purposes, he tlie 
“successors” of the rector and churchwardens of St. Stephen's, 
in whom, by the statute of 187.”», see. 3, the property in ques
tion was vested ; hut their “successors” for the purposes of 
the trust declared by that statute are. in my opinion, the p< t 
sons who fill the position of parson or incumbent and church 
wardens of the very church to which tlx* statute itself refers 
as “a church to lie also called Saint Stephen's” and to Ik- erec
ted on tlx- Harris lot. That “quality” the respondents poss.>g 
and it marks them as the statutory successors of the former 
rector and churchwardens of St. Stephen’s in whom the pro 
perly in question was vested. They are, I think, the same cor
poration under a new name.

It would, therefore, appear probable that, by virtue of the 
provisions of the trust deed and of the 39 Viet. eh. 74. the re
spondents' title to the property might Ik* established. Hut 
sees. 1 and 6 of the Vlmreh Temporalities Act, providing th.it 
the incumbent of each church or chapel with its churchwardens
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shall be a corporation, in which the church or chapel shall be 
vested, put that title, in my opinion, beyond question. If the 
incumbent and churchwardens of the church now called St. 
Edward’s are not the corporation in which the Harris lot and 
the church upon it were vested by the Act, 3!I Viet. eh. 74. they 
are its successors for the purposes of the trust, and upon their 
institution as a body corporate the cbureli and lot became vested 
in them under the provisions of the Temporalities Act which, on 
that event happening, divested the former corporation as a 
pre-requisite to vesting the property in the new laxly corporate.

The case of alienation with the consent of tin* bishop of the 
diocese, provided for in the Harris deed, has not arisen. If 
that provision of the deed is still efficacious since the enactment 
of the .‘111 Viet. cli. 74, it is not now necessary to consider its effect.

Neither are we presently concerned with any equitable or 
moral claim which the congregation of the new St. Stephen’s 
may have for compensation or reimbursement in respect of 
monies advanced by them towards the erection of the present 
St. Edward’s church.

It suffices for the purposes of this appeal to determine that 
the trusteeship of anti the title to the property in question be
came vested in the respondents upon their institution as in
cumbent and churchwardens of the church now called St. Ed
ward’s. which is the place of worship duly appointed for ad
herents of the Anglican faith in the territory formerly com
prised in the parish of St. Stephen’s.

The appeal fails and should be dismissed with costs.

Appeal dismissed.

BRITISH NORTH AMERICA MINING CO. v. PIGEON RIVER LUMBER 
CO.

Ontario Court of Appeal, .i/o**. CJ.O.. tiarrwr, Mad arm. Mrrnlith. ami 
Ma per, JJ.A, Fehruanj I A. 11*12.

1. PRINCIPAL AND AliKXT I § 111—.12 I—AoKXT‘8 AVTHOBITY—APPOINTMENT
HV I* A HOI.—VOXTRACT IIV DKKII.

An agent appointe*! by parol cannot bind hie principal by deed.
2. PHI MICA I. AXIl AOKXT ($111—32)—Al IlioHITY T- Ml XI—Sxi I oK TIM

BER— Iln urs I.F PRINCIPAL.
Vnder an instrument. authorizing an agent t" mine and explore tin* 

property of his principal and “to act for and take such action or 
net ions as In* may ron-ider nt*vi***ury in tin* interest of" his principal, 
Midi agent, was appointed and employed to "mini* and explore" only 
and the general words in tin* concluding part of the document are 
limited to that employment and gives the agent no power to m*I1 tree* 
and timlier from tin* principal's property.

3. Principal and aokxt t| Il I)—2th—AuK.xr’s ai tiiuritv—Ratihca-
tiox—Wiiat coxstiti'tkb.

Where an agent sold pulp wood from the land of hi* principal, 
though he was authorized in writing only to mine and explore the
11»—2 IU..B.
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properly, a letter from the principal stating that the matter <»i 
"selling the pulp-wood would lie taken up when” the agent returned 
to his principal's head office was insufficient to add to the a gent'- 
authority.

4. Estoppel (8 III D—63)—Silence of a director of company—In
FORM I NO OTHER DIRECTORS FORTHWITH—IMMEDIATE INSTRUCTIONS

TO PROTECT RIGHTS.
No estoppel by conduct to deny an agent's authority is establish 1 

on the part of the principal merely because one of its directors win 
had no particular management of the property in question upon he 
ing shewn a contract for the sale of pulp wood from the principal - 
land made by an agent who was employed for another purpose and 
for that alone, said nothing until he returned to the head office wheiv 
he lost no time in informing the other directors as to the sale, re 
suiting in the principal’s solicitors at once taking the necessan 
steps to protect the principal's interest.

5. Sale (8 III B—«2)— Reclaiming property—Xo authority in aum
TO NELL.

When pulp wood from his principal's land was sold by an agent 
without authority, the principal is entitled to follow the pulp wo.. I 
into the buyer’s hands.

f finer v. Faulkner. 40 Van. S.C.It. 309, affirming Faulkner v. Greer. 
10 Ont. L.R. 123, followed.1

Appeal by tin* defendants (the lumber company and on ■ 
Smith) from the judgment of Sutherland, J., It.V.A. Minina < 
v. Pigeon Hiver Lumber Co., 2 O.W.N. JOd. in favour of the 
plaint ill's. The facts are stated in the judgment.

The appeal was dismissed with costs.
Messrs. /. F. Ilcllmuth, K.C., and C. A. Moss, for the de fen 

dants.
Messrs. L. G. McCarthy, K.C., and Frank MvCarthg, for fit* 

plaintiffs.
Garrow, J.A. :—The plaintiffs are a mining company, incur 

porated by special Act in the year 1847. amended by 9 & in 
Edw. VII. eh. 69(1).), having their head-office at the city of 
Montreal, and owned a parcel of land, about ten square miles 
in extent, known as Prince location, in the district of Thunder 
Bay. Upon this land, the statement of claim alleges, the de
fendants had trespassed and cut therefrom a large quantity of 
pulp-wood amounting to about 2,500 cords, which they had re
moved from the land and caused to he floated in the Jarvis 
river, where it was when the action commenced; that the plain
tiffs on the 16th June, 1910, demanded possession of and the 
return of such pulp-wood ; and that the defendants deny »lie 
title of the plaintiffs thereto, and refuse to give up possession 
thereof or to return the same. And the plaintiffs claim i a 
declaration as to the title to such pulp-wood, an account, dam
ages, a return of the pulp-wood, and an injunction. . .

Tin* defendants the Pigeon River Lumber Company pleaded 
that they purchased the pulp-wood from the defendant Smith, 
who had a title thereto under a contract in writing made with 
one Spittal, the authorised agent of the plaintiffs; that they
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found such contract registered in the registry office for the 
district of Thunder Bay on the plaintiffs’ lands, and purchased 
the pulp-wood in good faith, and were innocent purchasers for 
value without notice; and other matters by way of defence which 
need not be set out.

The defence set up by the defendant Smith was of similar 
purport, in so far as the origin of his alleged title to the pulp- 
wood was concerned, which he derived through the contract in 
writing referred to by his co-defendants. lie further pleaded 
that the plaintiffs were estopped by the conduct of their officers; 
claimed by way of set-off' certain allowances for work done for 
the plaintiffs; alleged that, by the plaintiff's repudiating the 
action of their agent Spittal. this defendant had suffered loss, 
damage, and expense, in consequence of his failure to perform 
his contract with his co-defendants for the supply of pulp-wood. 
And, by way of counterclaim, he asked to recover from the 
plaintiff's $4,800 for moneys expended and improvements made 
upon the plaintiff’s lands, and .$2,000 for damages because of 
the interference with his right to cut wood on the plaintiffs’ 
lands.

There were also subsequent pleadings, in which the defend
ants charge fraud if the plaintiff's repudiate or had not author
ised Spittal to enter into the contract under which the defend
ants claimed. And the plaintiffs ask that the contract, which 
had been registered, should be set aside and declared null and 
void.

At the trial, although a considerable amount of extraneous 
matter was introduced, it was quite obvious, as Sutherland, J., 
more than once remarked during its progress, that there was 
really but one main question to be tried, namely, Spittal’s 
authority. And, after hearing all the evidence, the learned 
Judge held that Spittal had no authority; that the plaintiff's 
were entitled to the pulp-wood, which had while the action was 
pending been sold, by consent, and the proceeds paid into 
Court; that the instrument executed by Spittal, which had been 
registered (but after ami not before the defendants the Pigeon 
Hiver Lumber Company purchased from the defendant Smith) 
was and should be declared to be null and void and set aside; 
that the defendants should be restrained from further trespass
ing; and, as to the counterclaim of the defendant Smith, that 
the claim of the plaintiff's for trespass beyond the recovery of 
the pulp-wood and the claim of the defendant Smith should be 
si t off the one against the other.

I agree with the conclusions of Sutherland, J., who. in his 
judgment, sums up the result of the evidence so fully and so 
fairly that I am afraid I can add but little, usefully, to what 
he has said.
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That the pulp-wood lmd been cut and removed by the de
fendant Smith from the plaintiffs’ lands, no one disputed. The 
title of the defendants the Pigeon River Lumber Company, 
under the circumstances, wholly depended upon whether or not 
the defendant Smith bad acquired a good title as against the 
plaintiff by the instrument called in the statement of defence a 
contract in writing, dated the 25th October, 1909. This instru
ment, when produced at the trial, turned out to be something 
more than a mere contract in writing, namely, a so-called inden
ture under seal. The parties to it are the plaintiffs, described 
ils “the vendor,” and Fred. J. Smith, lumberman, described as 
“the purchaser.” And it professes, on the part of the plain
tiffs, to agree to sell to the purchaser “all the spruce and balsam 
trees and timber now standing, growing, or being” on the whole 
of the plaintiffs’ before-mentioned parcel of ten square miles, 
at the price of fifty cents per cord. The testatum clause is as 
follows :—

In witness whereof the parties hereto have hereunto affixed their 
hands ami seals the day ami year first above written.

The Hritish North American Mining Co.
(seal)

In the presence «if 
A. II. Dowler. Per V. I). Spittal. Manager, (seal)

F. .1. Smith, (seal)
The plaintiffs denied that this instrument, which was not 

under their corporate seal, was their deed or executed with their 
authority; the contrary of which the defendants attempted to 
prove by the production of the writing under which Spittal was 
appointed, which writing was as follows:—

Montreal, August lltli, 1909.
To Whom it May Concern:
Mr. C. I). Spittal, whose signature subjoins, is authorized to mine 

and explore all the properties of the Hritish North American Minin'.' 
Company, namely Prince location. Spar Island, and Mink Island, 
etc., and to act for and take such action or actions as he max con
sider necessary in the interest of the company.

The British North American Min. ('•<..
(i. Durnford. Vice-Pies.
Geo. Bonner, Sec.

Clins. I). Spittal.
But to its sufficiency there is dearly more than one obvious 

objection.
The plaintiffs’ Act of incorporation (clause 13) contains 

specific directions as to the mode in which the corporation may 
execute instruments under their corporate1 seal. Such directions 
require, in addition to the corporate seal, the signature of the 
president or of any two directors, and that the instrument 
should be countersigned by the secretary. But, quite apart from 
these statutory requirements, it is clear, upon general principles, 
that an agent appointed by parol cannot bind his principal by 
deed: see H<rkclt;/ v. Hardin <j, B. & C. 355; Howell v. London
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and Provincial Haul, , [ 1898 J 2 ('ll. 550; llcbbh ichih v. Mt Mar
ine, 10 M. & W. 200.

Iu addition, and apart from any question of the mere form 
of the contract, the document by which Spittal was appointed, 
in my opinion, conferred no authority whatever upon him to 
enter into a transaction such as the one in question. lie was 
appointed and employed to “mine and explore,” and nothing 
else, so far as appears; and the general words in the latter part 
of the document are and should Is* limited hv construction to 
the particular employment mentioned in the first part of it: see 
II ar/n r v. (I ml si II, L.R. (j.lt. 422 : Jacobs v. Morris, 11902)
1 Ch. 81G. it is not easy to see how a person employed to mine 
and explore could, by reason only of that employment, justify 
selling any part of his employers' property—much less enter 
into a contract of the magnitude and importance of the one in 
question.

Efforts, which in my opinion quite failed, were also made by 
the evidence to extend and enlarge Spittal’s authority beyond 
that contained in his written appointment. For this purpose, 
reliance was chiefly placed upon a letter said to have been 
written to Spittal by the plaintiff', saying, among other things, 
that “buying the machinery and selling the pulp-wood would 
be taken up when he (Spittal) went to Montreal.” The plain
tiffs by their witnesses say that no such letter was ever written. 
It was not produced at the trial nor very satisfactorily account
ed for. But the letter itself, even accepting ill that the evidence 
shews of its contents, was wholly insufficient to add to Spittal's 
previous written authority. Indeed, if anything, it goes to sup
port the plaintiffs’ contention that Spittal never had nor ever 
was intended to have such authority, and was, if he was cor
responding about it at all, which the plaintiffs deny, asking to 
be granted such authority.

Efforts, equally futile and without sound foundation, were 
also made to set up a case of estoppel by conduct, because one 
or more of the plaintiffs’ directors are said to have become 
aware of the sale by Spittal to the defendant Smith ; and par
ticularly that Colonel Hamilton, a director, had, about the last 
of April or the first of May, 1910, been shewn what purported 
to be the agreement of sale, or a copy of it, in the hands of a 
solicitor at Fort William. Colonel Hamilton, however, lost no 
time on his return to Montreal in informing his fellow-direc
tors of what he had seen, and the plaintiffs’ solicitors were at 
once instructed to take the necessary steps to protect the plain
tiffs’ interests. Colonel Hamilton appears to have acted in the 
premises with a wise business discretion, iu not at once making 
an outcry which might have had disastrous consequences to the 
plaintiffs’ other and very much larger interests involved in the 
mining operations then proceeding, which were entirely in
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charge of Spittal. Colonel Hamilton, after all, was only one 
of several directors, and had no particular charge or manage
ment of the property, which on the occasion in question he was 
visiting chiefly by way of recreation, and not as a matter of 
business. Such a foundation is. under the circumstances, quit, 
too slender upon which to build a case of estoppel ; and, like all 
the other defences set up, must fail.

The plaintiffs were entitled to follow the pulp-wood itself, 
as by the pleadings they claimed to do, and Sutherland, !.. 
accordingly, quite correctly, applied the principle laid down 
in this Court, affirmed in the Supreme Court, in the very similar 
ease of FanHmr v. (irur, lb O.L.R. 123; (irrrr v. Faulkmr, 
40 Can. S.C.R. 399.

The appeal, in my opinion, wholly fails and should be dis
missed with costs.

Moss. C.J.O., Maclaren and Magee, JJ.A., concurred.

Meredith, J.A.—The trial Judge reached, I am quite sure, 
a right conclusion in this ease, and reached it by the right way. 
The plaintiffs are suing to recover pulp-wood which unques
tionably was theirs, and still is unless the defendants have ac
quired title to it under them : or else they are in some wax- 
prevented asserting title to it against the defendants.

The defendant’s attempt to prove title in themselves, under 
a sale of it by the plaintiffs to one Smith and by him to them, 
quite failed for want of authority in Spittal to bind them in the 
sale he made of it, as standing wood, to Smith. Spittal’s auth
ority was in writing and did not extend to a sale of the plain
tiff’s lands or any part of them ; but was limited, as the trial 
Judge considered, to mining and exploring the lands, and all 
things that he might consider in the interests of plaintiffs in 
connection therewith. The sale of the wood had not any sort 
of connection with such mining or exploring; and, though it 
may not materially affect the legal question, I may add that 
Spit ta l’s authority, in this respect, was questioned before the 
sale to Smith and in that transaction, and also in the suhsv- 
quent transaction between Smith and the defendants; and, 
that both seemed to recognize, and to act upon the recognition, 
that something more than the written authority was needed to 
make the sale valid ; and yet neither took the reasonable pre
caution to make sure of his power ; so that the ease looks to me 
like the too common one in such localities of taking chances, 
and, if anything turns up, as perhaps is too frequently not the 
case, of “bluffing it .through.”

The defendants quite failed to prove anything in the shape 
of a contract depriving the plaintiffs of their property in the 
pulp-wood ; and 1 can find nothing like a ratification by the
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defendants on the unauthorized sale, in the evidence adduced 
at the trial.

Then the extraordinary contention was made that the plain
tiffs were taking advantage of the fraud of their agents, in 
bringing this action, and that the law would not permit them 
to do that : but, in truth, is not the boot on the other foot ; is it 
not the defendants who are seeking to take advantage of the 
fraud of this person'/ If the plaintiffs had accepted, and re
tained the price of the pulp wood, there might he something 
in the contention ; hut as the facts are it seems to me to have 
no sort of weight or application.

The third point is that the plaintiffs cannot have their own 
property back again, but must be contented with damages as
sessed at the actual value of the wood, “on the stump” at the 
time it was cut, that is, that the defendants may dictate the 
character of the action which the plaintiffs shall bring; and 
that one may strip the land of another nf its timber which 
is not, like coal, a dead thing—and satisfy the wrong with the 
market price of the property taken : see Faulkner v. Greer, 16 
O.L.R. 123; Grctr v. Faulkner, 40 Can. S.V.R. 309.

1 would dismiss the appeal.
A pp< al dism issed.

BROWN v. HOPE.

Hritixh Columbia Court of Appeal, Macdonald. C.J.A., Irvin;/ and 
(iaUihcr, JJ.A. April 2, 1912.

1. Damages (8 11F A 4—71)—Delay in delivering a dredge—Net earn
ings EUR DELAYED TIME AS GENERAL DAMAGES—PLEADING.

Where a dredge was not delivered within the time specified in a 
contract of sale the net earnings thereof for the time delivery was 
delayed may be awarded the purchaser ns general damages, notwith
standing that the plaintiff’* pleading claimed only special damage, 
if such loss was included in the items of special damage claimed, 
although not allowed under that heading.

2. Evidence (|VIIG—025)—Damages—Opinion evidence.
While the general rule is that in a civil action any fact which 

tends to affect the amount of damages is relevant and admissible, 
opinion evidence is not admissible in support of a claim for special 
damage for delay in delivery of a chattel ex gr. (a dredge) under 
a contract of sale, to shew a mere probability that the purchaser, 
had he obtained the earlier delivery contracted for, might have ob
tained a contract with certain commissioners for public work* for 
the use thereof but was deprived of the opportunity of so doing by 
the delay. (Per Irving. J.A.)

3. Sale (8 HI A—51 )—Liability ok bkllkr fob delay in delivering a
DREDGE WITHIN STIPULATED TIME.

The seller of a dredge, who hail knowledge of. or from the circum
stances could infer the use the purchaser was to make 
of it. must compensate the latter for not delivering it within the 
stipulated time, so that he may be placed in the position he would 
have occupied had there been a prompt delivery.

|Clydesdale Shipbuilding Co. v. Don Jose, etc., [19051 A.C. 6, speci
ally referred to.]

ONT.
0. A. 
1912

I1.N.A. 
Mining Co.

Lumber Co.

Meredith. C.J.

B. C.
C. A.
1912

April 2.



Dominion Law Reports. 12 D.L.R

B.C. 4. Damages (§ 111 A4—71)—Seller's failure to deliver dredge within
STIPULATED TIME—BoXUS PAID FOB SPEEDY DELIVERY OF SCOW H 

The non-delivery of a dredge within the time stipulated therefor 
1912 does not entitle the purchaser to recover as damages a sum of mones
-----  paid by him as a bonus to ensure the completion of scows, naeessun

ItRowx for use with the dredge, before the date fixed for delivery of the
v. dredge, as such loss was not within the contemplation of the partir-.

Hope. at the time the contract of purchase was entered into.

An appeal by the defendant* mid a cross-appeal by the plain
tiffs from the judgment of Murphy, J„ awarding plaintiffs judg 
ment for the balance due on the purchase price of a dredge and 
allowing defendants counterclaim in part.

The appeal and cross-appeal were lsith dismissed.
ti. E. McCrossan, for appellant.
E. V. Bod well, K.C., for respondent.

Macdonald, C.J.A. :—I would dismiss the appeal and cross- 
appeal.

Irving, J.A.:—By a contract dated 21st February, 1910, the 
plaintiffs agreed to ship to the defendants on or before 28th 
April, 1910, a dredge. The price was $8,050, of which $1,000 
was paid in cash. The dredge was not shipped until 6th June. 
The plaintiffs then brought an action for the price, and recov
ered judgment for $7,614. The defendants counterclaimed for 
damages and specifically claimed (a) $5.000 loss of profit on u 
dredging contract which they expected to obtain when they 
ordered the dredge; and (b) $2,500 loss on cost of scows, this 
sum being the amount thrown away or needlessly incurred, in 
consequence of the plaintiffs' delay in making delivery of the 
dredge.

The learned trial Judge thought the case was governed, so 
far ns the delay in delivery of the dredge was concerned, by 
Elbingcr Actien-Gesellcrafft v. Armstrong (1874), L.R. 9 Q.B. 
473, and that the defendants were entitled to damages; but he 
refused to allow any damages in respect of the contract for the 
bonus paid for hurried construction of the scows, or for loss of 
profit of an expectation of obtaining a particular contract.

The damages which he thought proper to allow were ordered 
to lie assessed by the Registrar, not the damages specifically 
claimed, but general damages which he based on the net earning 
power of the dredge per day for 39 working days.

From this judgment the defendants appeal. It was said the 
only damages asked for were the two items above set out, and 
no claim had been made for general damages.

It was also objected that as there was no evidence given at 
the trial which would enable the Judge to assess the damages on 
the basis settled by him as the proper basis of assessment, he 
should have dismissed the action instead of directing an ass.us
inent. In my opinion neither of those objections should In* 
allowed to prevail.
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By see. 14 of the Arbitration Act (sec. 68 of the Supreme B.C. 
Court Act) power is given to the Court or Judge to refer to the 
Registrar for inquiry and report, and by sec. 15 the Court or a 
Judge may refer “for trial,” whether the Judge will deal with 
the case himself or refer it under these sections is a matter for 1$aowx
his discretion. In Wallis v. Sayers (1890), 6 T.L.R. 356, the HyPt:
Lords Justices complained of the practice of dealing with a com
mon law action as if it were a Chancery suit. The report is lnllie'J,A 
interesting to read. It would seem that the practice of referring 
matters to the Registrar may In* overdone. Although it is usual 
for the trial Judge himself to dispose of damages. I cannot say 
that there was not jurisdiction to refer this matter. It is per
fectly clear that he could allow an adjournment for the purpose 
of allowing the* evidence to he got together.

As to the argument that because of the non-pleading of gen
eral damages, and of the omission on the part of the plaintiff 
to give evidence at the trial, as to what damages had been 
sustained by the delay in delivering the dredge, the Judge 
should have dismissed the action instead of in his judgment 
ordering a reference, I am of opinion that the discretion of the 
Judge should not be interfered with. I do not think anyone 
could say he was wrong if he had Indore reserving his judgment 
ordered the amendment to be made, and expressed his intention 
of referring the assessment to the Registrar, in the event of his 
coming to the conclusion that the defendants were entitled to 
any damages. It was his duty to get to the hearj of the dispute.
In my opinion, the general damages, though not. pleaded, were 
included in the special damages, and sufficient evidence had 
been adduced to shew that the delay in delivery had occasioned 
loss to the defendants. The division of damages into special and 
general has been said by Lord Macnaghten to be more appro
priate to cases of tort than to cases of contract. Very often, as 
in this case, the same evidence that was submitted to prove the 
specified damage for loss of the expected contract, was sufficient 
to shew that there was a substantial loss occasioned by the delay, 
and that the defendants were, at the very outset, aware that 
such would be the result of delay ; and it would Ik* contrary to 
justice to dismiss the action because the defendants were not 
prepared to establish what was the exact pecuniary loss. In 
London, Chatham & Dover II. Co. v. South Eastern Ry., [1892]
1 Ch. 120, where the action was rather one for specific perform
ance than an action for damages for breach of contract, and 
where the pleadings did not ask for damages, Kay, L.J.. at p.
152, said:—

I novel not consider these difficulties. If the oust» were one in which 
justice requircil that such damages should lie given, the Court would 
not ho prevented, under our present system, by any technical difficulty 
from doing justice. *
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B. C.

C. A.
1912

Hope.

Irvine, I.A.

The measure of damages proposed by the learned trial Judu 
is praeticully the same as that adopted by Lord Cairns in Ti t nl 
and Hambtr Co., In re Cambrian Steam Packet Co. (18G8), L.K. 
4 Ch. 112, at p. 117.

As to proving damages for delay, see Lord Halsbury’s speerli 
ill Clydebank Shipbuilding Co. v. Don Jose, etc., [19051 A.( 
6. at p. 11. The law of damages contemplates that the person com
plaining should be placed in the same position as he would hav 
been in if the contract had been performed, and the 
having been informed of or knowing the circumstances from 
which they could infer the use the dredger would be put t >. 
ought to compensate the defendants for the delay in deliver

As to the $2,5(H) for loss on scows, the claim is this, that tin* 
dredge was expected to be ready for shipment on the 28th April. 
In order to have a scow ready by the date on which the dredge 
would arrive, had it been shipped on that date, the defendants 
had to pay a bonus of $2,000. As the dredge did not arrive 
when expected, they, the defendants, feel that the bonus was 
thrown away and that they are entitled to recover it from the 
plaintiffs. Such a loss does not seem to me to have been in the 
contemplation of the parties.

As to the $5,000. There is a difference, as pointed out In- 
Mr. Bod well, between determining whether the plaintiff is en
titled to any damages, i.c., substantial or nominal, or none at all, 
and the assessment of the damages. The Judge deals with the 
first. The jury have to deal with the latter. In exercising this 
duty they have a very wide field, and to assist them the Judge 
gives directions, but in giving those directions the Judge does 
not lay down hard and fast lines, and then send the jury away 
to work out the result according to his directions. He puts before 
them the case in a more general way, and then they make an 
award such as they think proper to give under all the circum
stances.

But where the Judge has to determine the damages without 
a jury, he lays down for himself with exactness the rule that he 
thinks ought to be followed. Can the plaintiffs complain that 
he by awarding a sum for general damages, takes into considéra 
tion the established fact that there was plenty of employment to 
be had? I don’t think they can.

Can the defendants complain that the Judge refuses to regard 
the contract with the commissioners as a settled thing? 1 don't 
think they can.

The Judge in my opinion, arrived at a fair measure of com
pensation. In my opinion the trial Judge was right in stopping 
the defendants’ witness Mathers from giving evidence as to what 
the commissioners would do, p. 95.

The general rule is that in a civil action any fact which tends 
to affect the amount of damages is relevant and admissible, lmt

C4B
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this question seeks to obtain the opinion of tin- witness, and that 
is not permissible.

1 would dismiss the appeal and cross-appeal, and refuse the 
application for a new trial. I would refuse this on the ground 
only that it is unnecessary: the course adopted by the trial Judge 
is sufficient to meet the justice of the ease. The amount of dam
ages ought to have been settled by the parties themselves: see 
Lord Ilalsbury at the foot of p. 612 in the Owners of Xo. 7 
Sham Sand Pump Drrdfp v. S.ti. On ta Ii tlmc, 118971 A.C. 
596.

CiALLlHER, J.A. :—1 would dismiss the appeal.

Appeal and cross-appeal dismissal.

WIGLF. V TOWNSHIP OF GOSFIELD SOUTH.

Onlaiio ('unit uf Appeal, Mous, Uairoic, Maclarcn, and Ma tier, ,/•/..!,
February 22, 1012.

1. Waters (§111)—0.1 )—Overflow of hanks—Channel narrower iiv
MVNIVII'AL IIRIOOE—LlAIHLITY OF MtXlCIl'AMTY.

When the work incidental to the building of a bridge over a creek 
where it i* crossed by the highway narrowed its hanks so as to cuise 
the plaintiffs lands to lie periodically flooded, the cause of action is 
not the building of the bridge hut the damage caused hy the Hoods, 
and after he has parted with the land he has no right to restrain the 
municipality from maintaining the bridge, nor can lie recover damages 
from the municipality on the basis of any depreciation in the selling 
price of the land because of its liability to be flooded.

[ Wist Leigh VoUierg Vo. v. Tunnieliffe and llainpsnn. I.i ini Ini, 
[1908] A.C. 27. at p. 20. followed ; MH'lure v. Toinwliip of Hrooki 
( 1002), 5 O.L.U. 50 (C.A.), distinguished.]

2. i oi rts (§ II C—185)—Drainage vases—Transfer of action—Re
ference to drainage referee.

It is not a valid objection to the jurisdiction of a drainage Referee 
in Ontario to whom un Assize .bulge had ordered a transfer of the 
action for trial, that no question of drainage arose in the case, as 
hy the Municipal Drainage Act, 10 Edw. VII. (Out.) eh. 00, sec. 00. 
the Court has the power, where the action is brought within two years 
from the occurrences of the damage, to so refer for trial, not only 
where proceedings for the relief sought might properly have been 
taken before the drainage referee but also in vases where the Court is 
of opinion that the action might more conveniently lie tried by him.

This was an action for damages for the flooding of the plain
tiff’s lands, begun in the High Court of Justice by writ of summons 
issued on the 28th December, 1909.

The action was set down for trial at Sandwich, and came before 
Boyd, C., who made an order on the 18th May, 1910, directing 
“that the matters in dispute between the parties be transferred 
for trial by the Referee appointed under the provisions of the 
Municipal Drainage Act, to be tried pursuant to the provisions of 
the said Act, and all proceedings herein may be had and taken 
as if the action had originally been brought under and by virtue 
of the said Act.”

B. C.

C. A. 
1012

Hun. 

Iriing, J.A.

ONT.

('. A. 
1012

Feb. 22.
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ont. The referee (George F. Henderson, Esquire, K.C.) accordingly
c A proceeded with the trial, and gave judgment on the 30th May, 
]j,12 1011, as follows :—

The plaintiff is the owner of a low-lying farm, situated between 
Wigle Cedar creek and Lake Erie, almost at a point where that creek 

Towns h iv finds its outlet into the lake. When he purchased the property. 
of < iosFiFi.n he found a considerable portion of it to be low-lying, swampy 

South. land, into which there ran a trend of water, which some of the 
it.fvrvv witnesses have dignified by the term of creek, but which is hardly 

Henderson. ^ ca||etj 8Ucht known as Pike creek, and the swamp on the 
plaintiff’s property being called Pike swamp. Being apparently 
a man of means as well as enterprise, he conceived the idea of 
reclaiming this land, and for that purpose constructed an embank
ment along the edge of Cedar creek and built a pumping station 
with a view to taking the water from the outlet of Pike creek 
by means of pumping, and thus discharge it into Cedar creek. 
This succeeded for the first year or so after the construction of 
the pump, but subsequently became of no use to the plaintiff 
because of another chain of events to which reference must lie 
made.

Cedar creek is a stream of somewhat unusual size for a creek, 
and is the outlet for a large number of drainage schemes in the 
upper township, as well as for drainage in the township of (îosfielil 
South. It is a natural watercourse in every sense of the term. 
For some time prior to the period of the plaintiffs ownership 
of the property, the highway crossing that stream to the cast of 
his property, the stream being crossed by a bridge, belonged to 
the township. In 1801, that bridge was reconstructed, apparently 
under the control of a joint committee representing the county 
council as well as the township council; and the question arises 
as to which municipal body was responsible for its being where it 
now is. I find, on the evidence, that the bridge was constructed 
by the township council, although the county council supplied 
one-third of the cost of its construction, and probably, through 
its officers, had more or less to do with the details of the construc
tion. As a matter of legal effect, it was a work of the township, 
not a work of the county. In any event, the liability was beyond 
question township liability. It replaced what was undeniably 
a township bridge and a township bridge alone; and, whoever 
may have owned it pending construction, it was at once taken 
over by the township as a township bridge, and the township 
was responsible for its continuance. This bridge, constructed 
in 1891, remained until 1907, when it was replaced by the struc
ture with which the highway is crossed to-day. The opening of 
the present bridge is practically of the same size as that of 1891, 
but it is a more modern construction, and the absence of spiles 
give it a greater capacity, if otherwise unobstructed.

The 1891 bridge replaced a former bridge of a greater span, 
there being a difference, which the evidence does not with ubso-
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lute accuracy determine, but approximately a difference of forty QNT- 
feet. The natural stream was at least one hundred feet in width (- \
at that point, and the span of the present bridge is somewhat 1012
less than seventy feet, the bridge being a cement and steel struc- -—-
turc, and its abutments being built in the ordinary way.

There are differences in the width of the opening at water Township 
levels, depending upon the height of the water. The result of < îo^kikid 
the construction of that bridge was materially to narrow the 
stream. It had in fact greater capacity than the bridge which khm 
was formerly there, that is, from an ordinary engineering point 
of view; and, had something else not happened, this trouble 
might not have arisen. In the year following its construction, 
however, and at the time of the spring freshet, the opening of the 
bridge became partially blocked by the accumulation of ice and 
debris brought down by the spring freshet, and the force of the 
water, which was held back by that blocking, broke through the 
hank of the creek, which happened to be a very short distance 
only from the water of the lake, at a point almost immediately 
west of the bridge, and thus created a new outlet to the lake 
for the waters of the creek.

There is a highway running along that bank, the south-westerly 
bank, of the creek; and the township authorities, instead of at 
once filling up the opening made by this flood water, and in that 
way repairing the highway, thought proper to build a bridge 
over it and maintain the highway in that condition. That appears 
to have been a large opening; and, when the bridge* over it was 
completed, it gave not only a larger opening for the waters of the 
creek but a shorter course to the lake than the original course, 
which was some little distance further down stream.

The bridge was maintained by the township authorities as a 
bridge for ten years, and during those ten years the bulk of the 
water coming down the creek took the more ready means of 
access to the lake under this newly constructed bridge; and. as 
incidental to that, the opening under the highway bridge, to which 
reference has first been made, became considerably lessened by 
the deposit of sediment brought down stream and checked in its 
course or flow partly by the abutment of the ’ * and partly
by the natural checking of the current of the water turning the 
corner.

At the end of the ten-year period, to which I have referred, 
the township authorities, for some reason which is not perhaps 
easy to understand, saw fit to take away the bridge and block 
up this place in the road which had been washed out ten years 
before. I say it is not easy to understand why they did that, 
because about that time they appear to have purchased land to 
build a new outlet for the creek on the easterly side of the main 
bridge. However, they did it. and apparently did it as a 
a scheme of reconstruction of the bridge, which had been built in 
1891, and which again required reconstruction. I perhaps have

95

1
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0NT not made it clear that the bridge ius built in 1891 was somewhat 
c x. of an old-fashioned structure, supporte<l on spiles, and that th«
in It* bridge which replaced it in 1907, in the month of October, was

the cement and steel bridge to which 1 have referred. Perhaps 
\\i«;, i j wa8 somewhat confusing in my early references to that. Tin- 

Township result was, that in the month of October, 1907, conditions wen 
1,1 • •">' *i i.o entirely changed, and the waters coming down Cedar creek had

Sl" 11 no further outlet than that under the cement bridge, with the
it.r.n. accumulated sediment to which reference has already been made.

The evidence satisfies me that there never has been since the 
construction of tin* bridge in 1891 a free flow of water down 
Cedar creek or a free outlet for the water brought down Cedar 
creek except during the ten-year period, when there was an 
alternative outlet by means of the wash-out course.

In the latter part of the month of December, 1907, the plaint iff, 
for the first time, suffered a flood, which crossed over his bank 
and flooded a great portion of his farm. That was in the winter 
season, when apparently no appreciable damage resulted. In 
the following spring, 1908, he had two floods. Some question 
arises ils to the character of these. There is a great deal of 
evidence; and, as is unfortunately only too customary in this 
class of case, there is an attempt to shew that the floods were, 
or some one of them was, of an extraordinary character; and, as 
again frequently hapin-its in this class of case, witnesses are called 
to verify that position. While satisfied that there was an extra
ordinary flood, they do not agree as to just when that hnp|>cucd; 
none of them s|>eak of more than one flood. The plaintiff was 
damaged by two floods; and, for that and other reasons, 1 am 
satisfied that there was nothing extraordinary, in the proper 
sense of the term, about either of the floods which caused him 
damage. The township authorities would not Ik* responsible 
for any really extraordinary flooding within tin- projier meaning 
of that term, as it is defined by the Court of Appeal in Coyhlan \. 
City of Ottawa (1876), 1 A.It. 54, which is the only case which 
occurs to me at the moment.

There is no pretence that other floods which happened in the 
following year, 1909, were extraordinary. The plaintiff suffered 
damage to his lands in each year; and the question is whether 
or not the defendants are responsible. 1 think Mr. Wilson is 
right in his position that the defendants had no right to obstruct 
the full flow of the natural stream. Unfortunately, the en-, has 
been argued on both sides wit hout any citation of authorities.

1 am arriving at a conclusion without having had the advan
tage of any |>ersonal search for authority. Hither party must 
take the riwilt of any failure that ensues. It appears to me 
that the defendants can be in no higher position than the ordinary 
riparian owner. They are not the owners of the fee, but they have 
control of the highway for highway purposes; and I think it 
proper to assume that, for the purposes of this case, they have
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the rights of a riparian owner. As I understand the law, any 0N^
riparian owner, whether up-stream or down-stream from his q a
neighbour, has a right to protect himself against the common mi j 
enemy, Hood-water, whatever the result may he to his neighbour.
Mr. Wight had the right to erect the embankment which he did. " ,”1'1 
It is not contended otherwise. I cannot understand any prin- Township 
ciple upon which the defendants had the right to place an oh- of <iosnm> 
struction in the bed of the stream so as to interfere with the flow StM 1n‘ 
of the water. The evidence satisfies me that tin* bridge did inter- it.f.r. 
fvrc with the flow of the water. If that bridge had not been there, wmiUm-*»". 
the water would not have been held back so as to overflow the 
plaintiff's land. It is not contended that the defendants acquired 
a right to maintain a bridge by lapse of time, or upon any other 
legal principle that 1 can think of, or to which counsel has 
referred.

1 assume that none of the work was done by by-law. The 
closing of the wash-out course was done without even a resolution 
of council; and, although the evidence is silent as to the authority 
for the building of the bridges in 1801 and 1007, the argument 
has proceeded on the assumption that there wore no by-laws.

I am forced to the conclusion that the defendants have main
tained a bridge which is an obstruction to the stream, because it 
narrows it ami holds back water, and it is responsible for the conse
quences. If 1 am right in this, it becomes a question of assess
ment of damages. The plaintiff's damages are divisible into two 
parts, the first or more important part at the end, and I propose 
to deal with it first, that is, the depreciation in the market value 
of his property. He bought the land originally in partnership 
with a friend. Shortly before the commencement of this action, 
lie entered into a contract, which has subsequently been carried 
out. to sell the property for $14,000. It had cost him $11,700.
It may have been a good bargain or a bail bargain. After pur
chasing he had improved it by the1 construction of the dyke and 
pumping station, and probably otherwise. He certainly had 
done considerable ditching on it. The purchaser says that he 
bought it with full knowledge of the disability which attached to 
it. expecting that it might be overflowed from year to year, as 
it was overflowed in 1008 and 1000. He says that, if it had not 
been subject to that iUsability, he would have been willing to 
pay $19,000 for it, instead of $14,000. That. however, was 
never a practical question with him, and he gave that valuation 
to-day as a matter of opinion only. In other words, he puts the 
depreciation at $5,(MM). The plaintiff himself puts it in as .$4,000.
One witness called by the defendants says that there is no deprec
iation in value; but 1 attach no importance to his evidence: first, 
for the reason that he did not impress me as being the kind of a 
mail who could give satisfactory evidence of valuation; and, 
beyond that, for the reason that it is rather absurd to say that 
there is no depreciation.
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I viewed the land yesterday, and was somewhat surprised to 
find the plaintilT putting the depreciation at as high a figure u> 
$4,000. ( ’cmnsel for the defendants asks me to use my knowl
edge obtained on the view, and takes the responsibility for my 
doing so. I do not find it necessary, however, to act upon that 
alone, as it is in evidence that, on the dissolution of the partner
ship between the plaintiff and his friend who was with him in 
the purchase of the property, the value was placed at $10.000, and 
he paid his partner $8,000 for the half interest. This was after 
the damage had occurred; and this incident is perhaps the best 
evidence of value. It agrees with my own impression; and, 
considering that evidence as well as my own impression, 1 think 
that the plaintiff is entitled to $2,(KM) for depreciation.

Counsel have not overlooked the question as to whether it i> 
a case for the allowance of permanent depreciation, in view of 
the fact that the present owner has purchased with knowledge 
of the disabilities attaching to the land.

The other branch of the damages is made up of a number of 
items which are detailed in the particulars filed; and, if my arith
metic is correct, amount to 84,090. I do not propose to discuss 
these in detail. I have considered the different items carefully 
they were given by the witnesses in evidence, and I am there 
again applying the knowledge, which I obtained on the view, so 
far as it is helpful; and on the whole I have taxed off the plaintiff's 
particulars of damages the sum of about $1,500; and I conclude 
to treat the matter as a jury ivould treat it, and allow the 
plaintiff for damages in the two years the sum of $3,000, that 
is, within a very few dollars of the actual arithmetic as I arrived 
at it during the course of the hearing.

In the result, I find the plaintiff entitled to recover damages 
in the amount of $5,000 with costs of the action.

The defendants ap)>calcd to the Court of Appeal from the 
judgment of the Referee ; and the plaintiff cross-appealed, seeking 
to increase the damages.

./. //. Rodd, for the defendants. The Referee, having found 
no question of drainage involved in the action, had no power to 
deal with the questions “pursuant to the provisions of the still 
Act” (the Municipal Drainage Act) as recited in the order of 
transfer, as tin- questions involved did not come within the 
purview of such provisions: North wood v. Township of Rahiijh 
( 1882), 3 O.R. 347, at pp. 357 and 358; McGillivray v. Township 
of Lochicl (1904), 8 O.L.R. 440. In any event, the proceedings 
never became instituted under the Municipal Drainage Act 
until the making of the order of transfer, and no cause of damage 
existing more than two years prior to that date should have I • < n 
considered: IYhitehouse v. Fellowes (1861), 10 C.B.N.S. 7«>5. 
Assuming that the Referee had jurisdiction, he erred in holding 
that the plaintiff had a right to complain of the shortening of the
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bridge in 1801, because he was not then the owner of the lands 
in question. The bridge then constructed was sufficient for the 
waters which came down, and it was not until the Corporation of 
Colchester South diverted into Cedar creek the waters from over 
3.0(H) acres of their lands, that any inadequacy appeared, and 
the defendants are not responsible for the damages resulting: 
Dickson v. Carnegie (1882), 1 O.R. 110; Law v. Town of Niagara 

1884 6 O R. 167; Brown v. Street 1844 , 1 U.C.R 124; 
Austin v. Snyder (1801), 21 U.C.R. 200; Dickson v. Burnham 
(1808-70), 14 (Ir. 504, 17 Clr. 201. The plaintiff constructed 
his pumping system while this was the only outlet, and he was not 
in any worse position after the closing of the accidental channel 
than he was before. The plaintiff had no right to this accidental 
outlet: County of York v. Bolls (1900), 27 A.R. 72. If he suffered 
any permanent depreciation in the value of the lands by this closing, 
an equal enhancement in value was made by the breach, and to 
this enhancement he was not entitled. No damages whatever, 
therefore, should have been allowed for depreciation; nor should 
he be allowed for prospective damages: West Leigh Colliery Co. 
v. Tunnieliffe & Hampson Limited, [1908] A.C. 27; Young v. Grand 
River Navigation Co. (1850), 13 U.C.R. 500, at p. 507. Ry the 
breach, the waters of Cedar creek were diverted over his neigh
bour’s land, and it was the duty of the defendants to close up the 
opening; and the bridge constructed was intended to be only a 
temporary way. Unless the plaintiff shewed negligence in con
struction he could not succeed: Patterson v. Township of Peter- 
borough (1809), 28 U.C.R. 505; Ding staff v. McRae (1892), 22 
O.R. 78. In any event, the closing was done in September, 1907, 
and the action was not begun for more than two years after the 
damage was done: Bureau v. Gale (1911), 44 S.C.R. 305. The 
damages allowed arc excessive.

.V. WiUon, K.C., for the plaintiff. The defendants cannot 
now question the jurisdiction, because the Court had jurisdiction 
to make the transfer under sec. 99 of the Drainage Act, and because 
the defendants are estop|>ed from objecting to the proceedings 
by their consent and request, as appears by their solicitors’ letters. 
Besides, the defendants accepted and acquiesced in the order as 
issued, and acted thereon. The defendants could not delay the 
trial of an action until the lapse of two years from the time of 
the damage, and then object to the jurisdiction of the Referee 
because of the lapse of such two years before the order of reference. 
On the contrary, the action having been brought within the two 
years, sec. 99, sul>-scc. (2), applies. The plaintiff, however, 
does not admit that he is bound by the limitation of two years. 
Ihe plaintiff is entitled to damages against the defendants, for 
the reasons given by the learned Referee: Coghlan v. City of 
Ottawa, 1 A.R. 54. The defendants had a remedy against the 
up|Mr municipality: 10 Edw. VII. ch. IK), sec. 3, sub-sec. 3 (O.); 
Suthcrland-Innee Co. v. Township of Romney (1899), 20 A.R. 495; 

in—2 n.ua.
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.H. 495. The plaintiff was entitled to have tin 
»f Cedar creek, or such a substitute as would gi \ v 
jr protection to the plaintiff's land. There was 

evidence upon which it could be
the damage in question would have

.............. ........ the act of the Corporation of Ool-
ot' e<::,?.'.IELD Chester South, if the defendants had left the creek unobstructed 

by the bridge. Moreover, the bridges and obstructions were 
placed by the defendants in Cedar creek, and the defendants 
filled up the relief outlet , all after the alleged drainage in ( ’olehester. 
See In re Township* of Orford and Howard (1891), 18 A.II. -I!Mi. 
Ihc damage was occasioned by reason of a wrongful permanent 
obstruction made by the defendants in Cedar creek. The plain
tiff is entitled to a greater sum for damages for the permanent 
injury to his farm than that allowed by the Referee. 

liodd, in reply.

February 22, 1912. Moss, C.J.O.:—This is really quite a 
simple case, and, as viewed in the light of the evidence as developed 
before the Drainage Referee, might very well have been tried 
and disposed of at the non-jury sittings. Rut the parties apjmar 
to have formed and acted upon the view that it was a case proper 
to refer to the Drainage Referee, by whom it was fully tried; and 
this is an appeal by the defendants and cross-appeal by the plain
tiff from his judgment. An objection was made, at this late stage 
of the case, to the authority or jurisdiction of the Referee to deal 
with the case under the order, because, it was said, the ease did 
not fall within the provisions of the Municipal Drainage Act, 
for two reasons, one being that a question of drainage was not 
involved; the other being that the cause of complaint arose more 
than two years before the commencement of the action.

The damages in respect of which the plaintiff brought his 
action arose from flooding his land, the earliest having occurred 
on the 30th December, 1007, and the others in the years 1008 and 
1009. The action was commenced on the 28th December, 1009. 
The cause of the flooding was the erection by the defendants in 
1007 of a bridge across Cedar creek, which had the effect of nar
rowing its channel.

From the nature of the ease it is apparent that the cause of 
complaint here is not the building of the bridge but the damage 
occasioned by the subsequent floods. In other words, the cause 
of action is the damage1, and the plaintiff could not have instituted 
an action seeking damage until he had suffered some. Probably 
he could, while still owning the land, have applied for and obtained 
an injunction; but he did not seek this remedy; and his only claim 
is and must be for the damage fairly and reasonably attributable 
to the floodings which took place before he commenced this action. 
And the cause of complaint in respect of these 
damages did not arise until within two years lie-
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fore the issue of the writ: Whitehouse v. Fellowes, 10 0NT-
C.B. N.S. 705. That being so, an answer to both grounds (< ^ 
of objection to the Referee’s authority is supplied by the mi2
amendment to the Municipal Drainage Act, 9 Edw. VII. eh. 78, 
see. 2, now sec. 99 of the Municipal Drainage Act, 10 Edw. VII. ",0LE
ch. 90, which empowers the Court or Judge to transfer an action, Township
not only where it appears that the relief sought therein is properly < Enfield
the subject of proceedings under the Act, but where it appears s,l> Tl1,
that it may be more conveniently tried before and disposed of m.*«, c.j.o. 
by the Referee. It never could have been intended that, because 
the reason given in the order of transference afterwards turned 
out not to be the best reason, all that took place after the making 
of the order should be set aside and treated as nugatory.

Upon the evidence before him, the Referee concluded that 
there was an improper interference with the width of the channel 
of Cedar creek, the result being that in times of freshet there was 
an interruption of tin* flow of the stream, which had the effect of 
flooding the plaintiff’s lands. This finding is in accordance with 
the great preponderance of the testimony.

The question is thus reduced to one of the extent to which 
the plaintiff suffered damages for which he ought to be com
pensated in this action. Having parted with the land, he has now 
no right of action to restrain the continuance of the obstruction 
of the stream. Nor can he suffer damage by reason of any 
subsequent flooding.

One item of his claim is for depreciation in the selling value 
of the land by reason, as it is said, of the fear of future flooding, 
and the prejudice against the continuance of such a state of affairs.
The plaintiff did not, as he might have while still owner, take 
steps to prevent the possibility of such future damage. And, 
by reason of the absence of a by-law, the case is not one in which 
compensation is lieing awarded under the provisions of the 
Municipal Act as for lands injuriously affected by the work that 
hax been done. In that case every claim for compensation would 
be settled once for all. Here the plaintiff is confined to such 
damages as properly and naturally result from each flooding; 
and alleged depreciation in the selling value is not comprised 
therein. This follows upon the principle that the damage, not 
the erection of the bridge, is the cause of action.

Lord Macnaghten’s statement in I Vest Leiyh Colliery Co. v.
Tunnicliffe A Hampson Limited, [1908] A.C. 27, at p. 29, made in 
a subsidence case, seems not to he distinguishable in principle from 
this case. After first expressing the opinion that the damage not 
the withdrawal of support was the cause of action, he said: “If 
this be so, it seems to follow that depreciation in the value of the 
surface owner’s property brought about by the apprehension of 
future damage gives no cause of action by itself.” And the 
Lord Chancellor said (p. 34): “To say that the surface land 
would sell for less because of the apprehension of future sub-
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si donee is no doubt true. To say that the depreciation in present 
value caused by that apprehension ought to be included as an 
element of compensation is, in my view, unsound. For that is 
asking compensation, not for physical damage which has in fact 

\M(u.E arisen, but for the present influence on the market of a fear that 
Township more such damage may occur in future.” Sec also Itust v. Yic- 

oi (iosKiELD toria Graving Dock Co. (1886), 36 Oh. D. 113.
s<>> tH~ A contrary view would involve the possibility of a purchaser 

Moss, c.j.o. who acquired the property at a reduced price afterwards re
covering for the future apprehended damage from persons who had 
already been charged for it by an allowance against them for 
depreciation in selling value. The sum of $2,000 allowed by the 
Referee under this head should be disallowed.

With regard to the other items of the claim, a number of 
which appear to be unsustainable and others to be exaggerated, 
there were some obvious mistakes and omissions in the summation 
of items. Allowing for these, and after examination of the par
ticulars, and consideration of the evidence, it appears to me that 
a fair compensation to have allowed would have been the sum 
which my brother (iarrow has named.

The result is, that the judgment should be varied by reducing 
the sum which the plaintiff is to recover from the defendants to 
$1,320; and the cross-appeal should be dismissed.

The plaintiff should pay the costs of the appeal and cross-appeal.

(îahrow, J.A.:—Appeal by the defendant and cross-appeal 
by the plaintiff from the judgment of the Drainage Referee in 
favour of the plaintiff.

The proceedings were commenced by a writ of summons 
issued out of the High Court, dated the 28th December, 1909; 
and the action proceeded to trial in the usual way. At the trial, 
the action was referred to the Drainage Referee for trial, under 
the provisions of the Municipal Drainage Act.

The complaint of the plaintiff is, that the defendants had by 
their acts interfered with the free flow of the waters of Cedar creek 
by closing up a certain outlet, and erecting abridge which materially 
narrowed the natural channel, thereby causing the plaintiff's 
lands to be flooded to his injury.

The cause of action thus disclosed is not, I think, one falling 
within the class of complaints for the trial of which special pro
vision is made in the Municipal Drainage Act. Rut the order of 
reference was not moved against, and, moreover, appears to have 
been made by consent, although not so stated on its face, so that 
the decision in McClure v. Township of Brooke (1902), f> O.I..K. 
59 (C.A.), does not apply. And it should also be noted that, 
since that decision, the statutes have been further amended: 
9 Edw. VII. eh. 78, sec. 2, practically restored sec. 94 of K.S.O. 
1897, ch. 226, which, at the time of that decision, had been repealed 
by 1 Edw. VII. ch. 30, sec. 5. This may make it necessary, should
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the circumstances again arise, to reconsider McClure v. Township 
of Brooke in the light of subsequent statutory changes.

The learned Referee found the issues in favour of the plain
tiff, and assessed the damages at $5,000, for which the plaintiff 
has judgment, which damages, the plaintiff by his cross-appeal 
contends, should be increased.

The defendants, l>esides contending that the reference was 
improperly made to the Drainage Referee, say that the bridge 
and its openings arc sufficient for the waters which by nature 
would flow in the stream, and that the injury of which the plaintiff 
complains is really caused by additional waters brought into it 
in large quantities by several extensive drainage schemes, having 
their outlets above the bridge, and that, in any event, the damages 
allowed are excessive.

The defendants also contended before us that the plaintiff's 
claim was barred by the special limitation clauses of the Mun
icipal Drainage Act. There was no plea of the Statute of Lim
itations; and, even if there had been, it would have lieen of no 
avail, because the plaintiff's claim from its nature does not fall 
within the special provisions of that Act.

Coming now to what may be called the merits; the facts seem 
to be very fairly and also with considerable fullness stated in the 
judgment of the learned Referee. He arrived at the conclusion, 
upon the evidence, that the effect of the new bridge built in the 
year 1907 was materially to narrow the stream ; and t hat such 
narrowing and the closing up at the same time of the owning 
at the westerly end of the former bridge, through which a large 
portion of the water flowing in the stream had for years escaped, 
had caused the flooding of which the plaintiff complains. And 
the evidence, in my opinion, amply justifies these findings, although 
it is quite probable that the extent of the flooding, which it is 
sought to attribute wholly to the defendants’ acts, is considerably 
exaggerated.

No by-law for the erection of the bridge was proved, and no 
cxjxTt or other evidence was given to shew any necessity for so 
constructing a bridge as that its solid approaches should narrow 
the channel, as this bridge undoubtedly does, from about 1(H) feet 
to ulniut 65 feet.

ONT.
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Harrow, J.A.

The new bridge was, no doubt, required for the purposes of 
the highway; and, if it had been so constructed as to leave open 
the full width of the natural channel—less, of course, any neces
sary piers placed in it for the support of the bridge, including even 
the closing up of the westerly opening—the plaintiff could not, 
1 think, have successfully complained. What he does complain 
of, and with justice under the circumstances, is the combination 
of the two things.

Mr. Rodd contended that the bridge, as it is, is sufficient for 
all the water which would naturally flow in the stream, and that 
the flooding of which the plaintiff complains was really due to
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0NT- other water brought into it by a series of artificial ditches and 
(. A drains up-stream from the bridge, which use the stream as their 
1912 outlet. And there is no doubt, upon the evidence, that the water 
-— which, in a state of nature, would naturally flow in the stream, 
\\ iolb }ias been substantially increased by these drainage works. The 

Township whole neighbouring territory is very low and flat. A large part 
of (iosFiKLD of the plaintiff’s lands was a marsh, in part below lake level, 

South. untü reciajme(j ^ far as it has been by his extensive drainage 
cam.w, j.a. works, which necessarily included an embankment to keep the 

water out and a pumping arrangement in addition. A running 
stream is, up to its carrying capacity, a natural outlet for drainage 
water, and there is, I think, no reliable evidence, that, if the 
whole natural width of the banks had been maintained, they 
could not have contained and carried even those additional waters. 
Hut, however that may be, it seems to be not a good answer to 
the plaintiff’s complaint to say, “Our narrowing of the.channel 
would have been quite harmless but for such additional water.” 
These drainage works had all, or nearly all, been established 
before the last bridge was built, and their waters were then being 
carried in the stream past the plaintiff’s lands without injury 
escaping in part under the old bridge, and in part through the 
westerly opening before mentioned. The place of the latter its 
an escape is by no means supplied by the opening at the east, side 
of the new bridge; among other reasons, because, before the water 
reaches it, it must all pass through the bridge; whereas the opening 
at the west end permitted water to escape before it reached the 
bridge. In the absence of any satisfactory explanation, it seems 
to me to have been a great mistake to close that opening, even 
to save the expense of maintaining an additional bridge over it, 
which was, 1 suppose, the real reason for doing so. But, as I have 
said, in effect, the defendants might have been blameless if. in, 
closing it, they had not also narrowed the channel.

As to the damages, 1 am inclined to agree with Mr. Rodd that 
the case is not one in which there should be a recovery as for a 
permanent injury. The erection complained of is upon the high
way, and is wholly under the control of the defendants, and may 
at any time be so modified or changed as to remove all just cause 
of complaint. It is not, under the circumstances, the erection of 
the bridge which alone gives a cause of action to the plaintiff, 
but the flooding. And the flooding is not continuous, but only 
occasional. And for each occasion a new right of action would 
accrue. If there had been a by-law authorising the erection of 
the bridge, the plaintiff’s proper remedy would, I suppose, have 
been under the arbitration clauses of the Municipal Act, in which 
case his damages would have been ascertained and fixed once 
for all. But, there being no by-law, and the defendants objecting, 
doubtless for good reasons, I think the sum ($2,000) allowed by 
the learned Referee under this head cannot stand. Set' Dnrlcy 
Main Colliery Co. v. Mitchell (1880), 11 App. Cas. 127; West Leigh
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Colliery Co. v. Tunnicliffe & Hampson Limited, [1908] A.C. 27. 0NT- 
Arthur v. Grand Trunk HAW Co. (1895), 22 A.R. 89, in which n A 
contrary conclusion was reached in the case of a railway company i«(j2 
permanently interfering with a watercourse by the construction 
of their line, is, I think, distinguishable. See also McGilliiray ",0LE 
v. Great Western R.W. Co. (1865), 25 U.C.It. 69. Township

The other items of damages all appear to me more or less °* south*1
excessive. The learned Referee made a considerable reduction, -----
hut, in my opinion, by no means enough, especially in the case of ,inrrow' JA- 
two items which I will presently deal with. He assumed to reduce 
a total of $4,690 by $1,690. But the correct total is only $4,184.90.
Included in this is an item in the particulars of $2,200, which 
the plaintiff himself says was only intended to be $1,700. So 
that, making the correction, the total of these items would stand 
at $3,684.90. And deducting the 81,690 taken off by the learned 
Referee, the result would be 81,994.90. But the 82,200 item 
for loss of 17 acres of tobacco land in 1909, and the one next of 
loss of 15 acres in the previous year, which is put at $692, both 
of which are clearly for estimated future profits upon crops 
which were never even sown, are quite too remote, and cannot 
he allowed. Unfortunately, the learned Referee has not, in his 
judgment, discussed this question, although the foundation for 
what, in my opinion, is the proper measure of such damages is 
given in the evidence, namely, the annual value of the land.
This is placed by the plaintiff himself at the highest at $10 per 
acre, for what is called “tobacco land,” and for ordinary land 
S3 to $3.50 per acre. The total loss on those txvo items at 810 per 
acre would be only 8320, instead of the enormous sums 
which the plaintiff claims; and at that sum, 1 think, they may, 
with justice to the plaintiff, stand.

The other items in the particulars not before dealt with 
amount in all to $1,291.90. 1 do not propose to deal with each 
of them in detail. I do not, of course, know how much of the 
total deduction of $1,690 which the learned Referee made he 
intended to ascribe to the two items with which 1 have just dealt.
Rut, from what is said in the judgment, it may, I think, be assumed 
that he did not intend the reduction to be wholly confined to them.
With this idea, I think a proper and indeed a liberal sum to allow 
in respect of all the remaining items which make up the 81,291.90 
would be $1,000, or in all, with the $320 for the tobacco lands,
S1.320, to which sum the judgment should, in my opinion, be 
reduced.

And, in view of the very substantial relief so afforded to the 
defendants, to obtain which an appeal was necessary, I think 
the plaintiff should pay the costs of the appeal ; and that the 
cross-appeal should be dismissed with costs.

Maclaren, J.A., concurred.
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0NT Magee, J.A.:—It is manifest that the matters involved are
t*. A. not such as under the Municipal Drainage Act (9 Edw. VII. 
11112 ch. 78, sec. 1) or 10 Edw. VII. ch. 90, sec. 98, should have been
-—* brought in the first place before the Referee appointed under

Wim.K that Act. No petition, report, resolution, or by-law relative to 
Township drainage is attacked, nor is there any claim or dispute in respect 

ol ooKKiEi.il of anything done or required to be done under that Act or const•- 
,M nt' quent thereon or by reason of negligence in any such regard. 

Ma*.-,-, j.a. nor was any mandamus or injunction asked in respect of any such 
matter.

The defendants, however, set up that, because, as they alleged, 
the damage, if any, had in part resulted from the drainage works 
of other municipalities, the High Court of Justice had no juris
diction to try the issues. The plaintiff seems to have acquiesced 
in the propriety of transferring the case to the Drainage Referee; 
and, on his application, an order was made, evidently by consent, 
as is stated and appears from the correspondence. That 
order, dated the 18th May, 1910, recites that it appears that this 
action involves the question of drainage, and it directs that the 
matters in dispute between the parties be transferred for trial 
by the Referee appointed under the Municipal Drainage Act, 
to be tried pursuant to the provisions of that Act, and all proceed
ings might l>e had and taken as if the action had originally been 
brought under and by virtue of the said Act, and that all costs, 
including the extra costs, if any, occasioned by not bringing the 
action originally under the provisions of that Act, should be in 
the discretion of the Referee.

Although not properly a claim which should have been brought 
before the Drainage Referee, there is also power under sec. 99 of 
the Municipal Drainage Act, 10 Edw. VII. ch. 90 (formerly sec. 
93A, as enacted in 9 Edw. VII. ch. 78, sec. 2) to transfer an action 
to the Referee if the Court or Judge is of opinion that the same may 
be more conveniently tried before and disposed of by the Referee. 
That section provides that the Referee shall thereafter give 
directions for the continuance of the action before him, which 
shall be as far as practicable in conformity with the provisions of 
that Act; and, subject to the order, all costs shall be in his dis
cretion. There is nothing to shew that this power of transference 
for more convenient trial was not intended to be exercised. The 
order must now be taken to have been properly made.

If the defendants had merely maintained the bridge and em
bankments, which were contributed to if not constructed by them 
in 1892, or had merely replaced the bridge with another having 
as wide an opening for the water, I do not think the evidence 
would have established that any injury would have been caused 
to the plaintiff’s land by obstruction therefrom to the flow of waters 
naturally passing down Cedar creek or coming from lands 
naturally or actually draining into it at the time that bridge was 
built.
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If there would have been any flooding over his dyke, it would 
have been owing to what the witnesses call an immense body of 
water poured into the creek by artificial drains constructed after 
1892 from lands some of which at least did not naturally belong 
to its watershed and were not riparian to it.

Whether that artificial increase of the waters was rightful or 
wrongful, the township corporation, knowing of it when building 
the new bridge in 1907, chose to narrow the passage still further; 
and, whereas the old bridge had an opening of 70 feet, less the 
width of four or five piles, that of the new one was only 02 to 06 
feet. Thus, except possibly as to ice and logs, they aggravated 
the condition of probable danger to the plaintiff, and made them
selves parties to the injury which subsequently resulted to him 
from the combination, and rendered themselves liable to him 
therefor.

The plaintiff had no right to have the passage across the inter
vening strip of land to the lake, which the crock had in 1897 
forced for itself below his land and above the bridge, kept open 
by the owner of that strip of land or by the defendants. And 
although, when the defendants closed that passage in 1907, the 
natural bed of the stream had to some extent tilled up with silt, 
owing probably, in part at least, to the current being diminished 
by that forced passage, and was in consequence less able to carry 
off the water, yet the other cut to the lake, which was opened in 
1908, immediately below the bridge, seems to have fully made 
up for that, and afforded sufficiently free course for the water when 
once it had passed the bridge. But the real trouble was at the 
bridge itself, and for that the defendants had made themselves 
liable.

I agree that the plaintiff was not entitled to damages 
as for permanent injury to or supposed reduction 
in value of his lands from possible future recurrence of 
floods or the danger of them from this preventable 
cause. Indeed, the danger of flood from Lake 
Erie itself during its periods of high water would sufficiently 
account for any reduced value. I also agree that the other damage 
assessed should be reduced as indicated by my brother ( iarrow, 
and that the judgment s' :1 be varied accordingly.

ONT.
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Judgment below varied.

3
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SASK.
FENSKE v. FARBACHER.

Saskatchewan Supreme Court, Johnstone, J. April 17, 1912.

sTc.
11)12

1. Specific perform a xck (8 1 A—3)—Right of pvrchaskb to enforce
LAND CONTRACT—VXCEBTAINTY AH TO PAYMENT.

A memorandum of «nie of land which recites n consideration of
April 17. $2.700 and provides for six yearly payments aggregating $2,400 only, 

does not contain all of the terms of the contract between the parties so 
as to satisfy the requirements of see. 4 of the Statute of Frauds, when 
the document is silent as to the manner of paying the remaining 
$300 whether in cash or otherwise, nor can it Is* presumed even as 
against the vendor that such balance was to be paid in cash, although 
the purchaser assents thereto by his pleading.

[Hussey v. Hornc-Payne, 4 A.C. 311, 316 ; Chinnock v. The Mar 
chit mess of Ply, 4 DeG. J. & S. 638, 646; Munday v. Asprey, 13 Ch. 1). 
855, and Futile v. Fireman, 1) Yes. 351, specially referred to; see also 
Annotation to this case.]

This is an action for specific performance of a contract to 
sell lands in the Yorkton district. No claim is made in the 
statement of claim for damages in the alternative.

Judgment was given for the defendant.

,/. A. M. Patrick, for plaintiff.
1). Livingstone, for defendant.

Johnstone, J. : -The plaintiff says that the defendant, by 
agreement in writing, signed by him dated July 7th, 11)11, agreed 
to sell to the plaintiff the lands in question for the sum of 
twenty-seven hundred dollars, payable three hundred dollars 
in cash and the balance in six equal annual instalments of four 
hundred dollars each, with interest at six per cent, per annum 
payable annually from the 7th of July, 11112.

It was further verbally agreed that a more formal agree
ment should be prepared and signed.

This formal agreement was prepared at the instance of the 
plaintiff within the time prescribed in that behalf, and with the 
$200 cash payment was tendered to the defendant by the plain
tiff for execution.

The defences raised on behalf of the defendant by defence 
filed and in pursuance of leave given at the trial were:—

(1) Denial of the agreement ;
(2) In the alternative, if there was the alleged agreement, the plain

tiff was never ready and willing to carry it out;
(3) Further alternative, that if there was an agreement to sell it 

was to sell at $17 an acre, $306 cash, balance in six equal annual 
payments of $400 each with interest at seven per cent, from the 7th 
day of July, 11)11.

(4) That the plaintiff drew an agreement which he represented to 
the defendant, who was unable to read English, ns containing all the 
terms set out in the said last-mentioned paragraph, and relying on 
which representation of the plaintiff the defendant signed the same.

(5) That the agreement so drawn by the plaintiff did nut set
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forth the terms agreed upon and as represented to the defendant it SASIC, 
did contain, and that the defendant on the 10th of July repudiated it. ——

(6) No contract to satisfy the Statute of Frauds.
(7) Further alternative, as to the agreement mentioned in the ___

statement of claim—that the agreement should not be completed or Fkxkkk
binding on either the plaintiff or the defendant until the former should ' '
i , ... . . , , , , . , . . Fahbaciif.r.have an opportunity of consulting his father, and the defendant his ___
wife; that the wife of the defendant was unwilling; and that, on the Johnstone, j. 
10th of July, the defendant gave notice to the plaintiff of such un
willingness.

I think the trouble between the parties was the result in 
the first place of the intervention of the defendant's wife, who 
objected to the carrying out of the sale hv the defendant; and 
just about this time the defendant had a better offer, an offer 
of $3 an acre more than that got from the plaintiff. These two 
circumstances were instrumental in inducing the defendant to 
act as he did in refusing to deal with the plaintiff.

The only defence, in view of the result of this action, which 
1 need discuss is that paragraph of the defence setting up that 
there was no note or memorandum to satisfy the requirements 
of see. 4 of the Statute of Frauds ; all the other issues 1 find in 
favour of the plaintiff.

The memorandum on which the plaintiff relied (in fact, the 
only writing between the parties) as supplying sufficient evid
ence under the statute of a concluded agreement for the sale 
of the land in question to him, is as follows:—

Springsidc, Sunk., July 7th, 1011.
I sold to Mr. Adolph Fenske the farm south-east quarter of section 

30, township 2S. range f>, 2 meridian, for the sum of twenty-seven 
($2.700.00) hundred dollars straight. Interest from July 7th, 1012, 
no interest for one year, 1011. Interest at 0 per cent., taxes all paid 
for 1011 in full. Six year payments $400.00 and interest a year. No 
interest from July. 1011, till July, 1012.

ClIARI.KS F ARB AC 11 KB.

As stated by Lord Cairns in Hussey v. Ilornc-Vaync, 4 A.C.
311, at p. 316 :—

This is an action for specific performance of a contract. It is a 
contract for the sale of land, and the plaintiff must shew two things: 
he must shew that there is a contract concluded between the parties, 
and that there is a note, n memorandum in writing, of that con
tract sufficient to satisfy the requirements of the Statute of Frauds.

See also remarks of Lord Wcstbury in Chinnock v. The 
Marchioness of Ely, 4 DcG. J. & S. 638, at p. 646.

As soon as the fact is established of the final mutual assent of the 
parties to certain terms, and those terms are evidenced by any writing 
signed by the party to lie charged or his agent lawfully authorized, 
there exist all the materials whL'h this Court requires to make a 
legally binding contract.



(>4t>

SASK.

s. c. 
1012

Fariiaciikr.

Jolmrtone, J.

Annotation

Oral

a* allcc-ted 
by admis
sions in 
pleading*

Dominion Law Uworts. |2 D.L.R

The memorandum in question does not contain all the terms 
of the concluded contract between the parties. The contract 
price to be paid by the plaintiff for the land is stated to he 
$2,700.00 to be made in “six vear payments $400.00,M which I 
construe to mean six yearly payments of four hundred dollars 
each. This makes provision for the payment of $2,400 in all. 
As to when or how the remaining $-'100 of the $2,700 is to lu- 
paid, the memorandum is silent, and as pointed out. there is no 
writing from which the omission to state this term, or that tie- 
sum of $.400 should be in cash, can he At first I was
disposed to think, in the absence of provision in the agreement 
as to when the difference between $2,400 and $2.700 should In- 
paid. its payment could he construed as payable in cash, hut on 
looking into the authorities already referred to. as well as Mini 
day v. Asprey, 14 Ch. I). 855; Sugden’s Vendors and Pur 
chasers, 14 ed. 144; Fowle v. Freeman, 9 Vos. 451, and cases 
there cited, 1 have had to take a different view, and to find that 
the requirements of the statute have not been carried out.

There will be judgment for the defendant, with general 
eosts occasioned by the action : costs of the trial of issues on 
which the plaintiff succeeds to be taxed to the plaintiff, and 
set otï against the defendant’s costs : one taxation : defendant 
to have judgment for balance.

Judgment for defendant.

Annotation—Contracts (8 I E—65)—Statute of Frauds—Oral contract—
Admission in pleading.

Tin- principle underlying the doctrine wliirli Court* of equity main 
tain and apply in cases where verbal contract*, *ueh a* the Statute 
of Fraud*, require to lie put in writing, i* shortly stated a* follow*: 
"Equity will at all time* lend it* aid to defeat a fraud, notwithstanding 
the Statute of Frauds" or a* Lord Macclesfield, Chancellor, ha* said in 
the caw* of Munlacutc v. Maxirctl, 1 P. Win*. HIS, 020, “In case* of fraud, 
i-quity should relieve, even against the words of the statute . . . hut where 
tIn-re is no fraud only relying on the honour, word, or promise of th< 
defendant the statute making those promises void, equity will not intei

In Fry’s Specific Performance of Contracts, 5th ed., p. :I13, the fol
lowing statement is made: "An admission of the eontrnet in the pleading* 
of course precludes the necessity of further proof ; and the fact that t lie 
defence claims the liem-tit of the Statute of Frauds is immaterial in r.n*e 
of part performance, for that exclude* the operation of the statute."

The rule may be now taken a* well established that a defendant mn\ 
admit the oral «-ontract in the action, and yet, by denying all liahilitv 
thereunder, or by setting up the Statute of Fraud*, obtain tie- beiHit 
of the latter. The growth of this doctrine ha* been a gradual on- in 
England, and some of the earlier Judge* were of the opinion that w’-. i- 
the contract was admitted the Statute of Fraud* no longer had app' 
tion. The rule* of pleading in equity tend«*«l to compel an answer of • c

9483
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Annotatu
kind from trie defendant ; tiw lutter was tint* obliged either to make un- ____
true statements and render himself liable to nil indictment for |H*rjury, or. Oral
on tlie other hand, to admit the oral contract. Unless,therefore,lie could «•outrai t 
collide this admission with a claim of the benefit of the Statute of Frauds, !H 11 '1

llV :o Ml
IIS a fleeted 
by ndni's-

the effect of the latter was excluded from all ei|uitah|e prin-eedings. sinus in
The rule as now established can best lie shewn by a consideration of pleadings 

the earlier cases.
Popham v. Kyrc, TolTt HUH; in this ease Ixml Hathurst said that it was 

enough to do away with the Statute of Frauds that the oral agreement 
is sufficiently shewn the Court even by answer.

In Attorueydlcnctal v. Day, 1 Ves. *221, Ixird liardwicke held that 
where the party admits the agreement, he shall Is* roni|ielled to |ierforiii 
it, la-cause there is no danger of |ierjury. This same principle is laid 
down by Sir John Strange in /‘offer v. /‘offer, 1 Ves. 441.

In Hymondaon v. Tirccti, l’re. Cli. .174, a parol agreement admitted was 
ordered to In» performed. In II hi thread \. Brackhurat, 1 llro. 404. and 
Whitchurch v. Bed*, 2 llro. 550. I xml Thurlow expressed great
doubt U|Min this subject, the question ill these eases seemed to In- whether 
the defendant could Is* compelled to answer. In I lie case of If hithmul v. 
Brockhumt, a plea of the Statute of Frauds averring lirst that there 
was no contract in writing, secondly that there had lieen no acts done 
in part performance, this was overruled as double and ordered to stand 
for an answer with lils-rtv to except. In the Whitchurch v. It crin case 
the plea of the Statute of Frauds was allowed, the agreement not lieing 
in writing though a parol agreement was confessed by the answer.

Itoiidcau v. Wyatt. 2 Ilv. III. li.'l. This was a case where two parties 
entered into a contract for the sale of gumls to Is* delivered at a future 
date, there was no earnest paid nor no note or memorandum in writing 
signed, nor any part of the goods delivered; the contract is void Is-iug 
within the Statute of Frauds though it is executory and though it lias 
Iren admitted hy the seller in his answer to a hill in Chan wry filed h\ 
the buyer.

Ixird Eldon in Taylor v. Itcceh. 1 Ves. Sr., said that a plea of the 
Statute of Frauds is a bar to discovery of an oral contract, hut that the 
rule does not extend to facts subsequent, such as part |»erforinancc. Mooic 
\ Pdirard*. 4 Ves. 2.1. is authority for the name principle. See also MucUc- 
hIoh V. Itroirn, If Ves. lIH.

In Mortimer v. Orchard, 2 Ves. Jr. 24.1. the bill alleged a certain 
agreement, the witnesses proved a different one. and the two defendants 
by their answers set up an agreement different from both. Ixird Ixiugli- 
Isirougli thought the bill should, in strictness, lie dismissed, but as there 
had lieen a part |ierformauce of some agreement between the parties, 
he decreed specific performance of the agreement confessed by the defen
dant's answers. His Ixirdship did not come to that conclusion without 
dillieiilty. and the din-trine of the ease appears to conflict with the estab
lished rule in regard to part |M-rforinuuee, that it must ap|*ar to Is- in 
pursuance of the contract u|mn which relief is to In- granted: Mrowlie's 
Statute of Frauds, ,1th ed„ sec. .101.

In Lind/tay v. I.yneh. 2 Selma le* & L. 1, Ixird Redesdale did not follow 
the judgment in Mortimer v. Orchard. In this case the plaintiff who had
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previously been in possession of certain premises alleged a parol agree 
nient by the lessor to give him a further lease for three lives; the lessor 
by his answer admitted an agreement to give him a further lease for 
one life, xv hereupon the plaintiff amended his bill, claiming still the 
lease for three lives, hut in the alternative, for the lease for one life, the 
plaintiff shewed payment of lent after the agreement made. Lord ltede. 
dale said that if there had been acts of considerable expenditure, he
could du i • more than was done by laml l.oughltnmiigh in Uortinit
v. Orchard, 2 Ye*. Jr. 24.1, case, lie then observed that as the payment 
of rent was an act which might Ik- in part execution of a lease for one life, 
as well as of a lease for three lives, there was no ground for admit I big 
parol evidence of the latter, the agreement charged in the hill ; and lie i 
fused, in view of the course the plaintiff had taken in pleading, to allow 
him to amend so ns to obtain a decree for a lease for • ne 
life, but dismissed the hill without prejudice to his filing a 
new one for that purpose. Although Lord Ixiughliorough's de
cision is not in terms <|uestioned by Lord Kedesdale, yet he seem- to
H|«nk of it with some uncertainty ns to its correctness, and it will be
observed here that the payment of ii-nt was there admitted to Is- an net 
of part execution of some agreement, as in the case before Isml Loug’i 
borough.

The doctrine has been laid down that equity will enforce a verbal 
agreement, notwithstanding the Statute of Frauds where the agreement, 
fully set forth in the bill, is confessed by the answer. The reasoning 
u|h>ii which this statement is based is not at all clear.

The general rule seems to lie that the statute is only intended to pri
vent fraud and perjury the danger of which Is wholly removed by the 
defendant's admissions, but the defendant, notwithstanding this admission, 
may insist upon the statute and thus defeat any recovery upon tiie agree
ment, a rule with which the reason just alluded to does not seem to Is* 
altogether consistent. For if the removing of all danger of perjury. ' \ 
having the defendant admit the agreement docs in fact take the agn- 
ment out of the intent of the statute, his subsequent reliance upon the 
statute of course cannot ax-ail him, and it may have lieen with this view 
that Lord Bathurst held, in the case of I’opham v. Eyre, Ixifft 7Rtl. that, 
though admitted by the defendant, a verbal agreement within the statute 
could not be enforced, and that to do »o would Is- to repeal the statute.

Mr. Justice Story in his Equity Jurisprudence, sec. 755, has sug
gested as a reason, that after admission by the defendant, the agreement, 
though originally by parol, was now in part evidenced by xvriting under 
the signature of the party, which xvas a complete com pi in net* with the 
terms of the statute.

In II"inn v. Albert, 2 Md. Ch. 160. affirmed on appeal /tub nom. I Hurt 
v. Ilian, 5 Md. tMl, the suggestion of Mr. Justice Story xvas strongly dis
sented from by the Chancellor who decided the case.

The soundest reason which can lie assigned for this rule, impregnalily 
settled as it is by authority seem* to be that the defendant having ad
mitted the agreement charged if he does not insist upon the statute, is 
tal;,.n to renounce tlie benefit of It; the maxim yuiaoue rrnnnliere po/cif
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juri pro se introduetn being applicable to such a case. See Browne 
on Statute of Fraud*. 5th ed., sec. -IDS.

Where the defendant has once admitted the contract as charged, he 
cannot afterwards, where the plaintiff h is amended his bill in a matter not 
g ling to tins substance of the contract, retract his admission: Spurrier 
v. Fitzgerald, ti Ye*. 548, and if the defendant, after having admitted the 
agreement, should die before a decree, upon a bill of revivor against the 
heir, a specific performance by bim would 1m* decreed, for tin* principle 
giM*s throughout, and binds the representative as well as the ancestor. 
Attorney-General V. hap. 1 Ves. Sr. 218; Laron v. Merlins, 3 Atk. 1. The 
same rule seems to hold, where the plaintilf afterwards comes in for a 
decree upon a bill amended by leave so as to cover an agreement which 
the defendant in his defence bad confessed: Paterson v. Ware, 10 Ala. 
114. And where a defendant having ap|M*ared in an action, makes de 
fault in tiling his answer, and the bill is taken pro confesso it would seem 
that this amounted to an admission of the contract charged so as to on 
title the plaintiff to a decree. X rte ton v. Sirazrg, 8 X.H. 0. See also Janie*
\ Rice, Kay. eh. 231 ; Estnay v. Groton, 18 111. 483; Angel v. Simpson, 8.’* 
Ala. 53. Browne on the Statute of Frauds, 5th ed., sec. 499.

In VrXabb v. Xlchnll, 3 V.C.L..Î. iN’.S.) 21. Vankoughnet, ( where the 
defendant sutfered the bill to In* taken pro ronfesso against him. stated as 
follows:—

“I entertain no doubt that it was not necessary that the bill should 
contain an allegation that the trust was evidenced by writing. The plain
tiff states the trust in his bill, and this is nil that is necessary for 
the purposes of pleading. He has then to prove the trust by pro|M*r evid
ence, the question here is. whether any evidence i* necessary, the bill not 
having alleged the trust to In* in writing, and the defendant having allowed 
it to l*e taken pro confess»—or us confessed—or having thus confessed it— 
though not in writing, as he might have done in an answer. There is no 
admission in writing here by the defendant, nor is any evidence in 
writing shewn. Following the reasoning laid down in Darien v. Ottg, 
33 Beav. 540, it at least amounts to this, that the defendant waives all 
proof by the plaintiff.

It is undoubtedly the rule that in order to entitle the plaintiff to the 
benefit of the oral agreement admitted by the defendant, that it must 
appear to lie in all its essential terms the same as alleged by the plaintiff: 
Legal V. Miller, 2 Ves. Sr. 299 ; Willis v. Frans, 2 Ball & B. 225 ; Lindsay 
v. I.yneh. 2 Sell on le* A L. 1, and Harris v. Knickerbocker, 5 Wend. 638.

An immaterial variation will not lie considered ns ludng fatal to the 
plaintiff's case, and in some cases the plaintiff may In* allowed to amend 
his bill after answer, in order to avail himself of the agreement admitted, 
by it, or at least may have his bill dismissed without prejudice to his 
right to file a new bill framed so a* to cover the admitted agreement : 
Lindsay v. I.yneh, 2 Selma les A L. 1 ; Willis V. Frans, 2 Ball. A B. 225, 
and Ürniston x. Little, 2 Selma les & L. 11 note.

Sheriffs were recommended to take precise written engagements from at
torneys when they mean to hold them liable, in cases they hove nothing to 
do with except professionally, though where the attorney has orally agreed
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to indemnify, the Court, if the agreement is admitted, will enforce it 
In re Corbett v. (Cltcilli/, Maedonell v. (1 ra inner, H I'.C.IL 13H.

When the plaintiff, hy his bill, sought to compel specific performa mv 
of a contract, which plainly appeared from the hill to have lieen creatcil 
by parol, and relied on acts of part ]ierformnnoe to take the ease out of 
the statute:—Held, that the defendant need only claim the benefit of the 
statute, without alleging that there had not been a note in writing: 
Totcnstnj v. Chartes, 2 < Jr. :i 13.

Rutter v. Church, lit tirant 20,1. 1» this case it was held, that where a
defendant denies an alleged agreement of which a plaintiff seeks sj  
performance, the defendant should claim the benefit of the Statute of 
Frauds in order to exclude parol evidence of the contract. This judgment 
was affirmed on appeal, IN tirant lfftl. Draper, C.J., Clwynne and finit, u 
dissenting.

In Wilile v. Wilde, 20 tirant .121, Strong. Y.-(\, in giving judgment 
says ns follows: “As a result of the authorities. 1 am prepared to decide 
that the Statute of Frauds, is open to the defendant as a defence . . 
though lie has not pleaded it, upon the principle that the plaintiff' being 
put to prove the special trust which he alleges, is Iwitmd to prove it l-> 
evidence sufficient according to the requirements of the statute. Then i- 
I have already said, there is no written evidence signed by the defendant 
implying the slightest recognition of a trust of this land.

In Ri<lflinty v. Wharton, 3 Deli. M. & ti„ I,ord (‘ranworth lavs down 
the rule that if a party in a suit in equity is put to proof of an agree 
ment to which the Statute of Frauds applies, he must establish his ca-c 
by evidence sufficient within the statute. This ease went to the House of 
Lords, and was there the subject of much discussion, but the rule of plead
ing it laid down seems to have received the silent acquiescence of the 
Lords who heard it, for no objection is raised to that part of Lord ('van 
worth’s decision in the Court of Chancery. In //cj/s v. Istlci/, 4 Dct;. .1 ,v 
S. 34. Sir fleorge Turner, L.J.. approves of what Lord Cran worth decided 
in Ridfiiniti v. Wharton on the point of pleading, and in Rutter v. Chu h. 
IN (ir. Hill (tint.), the Court of Ap|ienl. the Chief Justice and the leaned 
Judges who concurred with him were of the same opinion. Tin* anal"g\ 
of pleading at law is also in favour of the defendant, since it was tlce 
determined soon after the pleading rules of 1834 were established, that a 
party who put his adversary to proof of a contract which happened t<> 
within the Statute of Frauds, did mit forego the right to insist oil ila
st atilt e because he did not plead it specially: Rutterwnr v. Italics, lu M. 
tk W. 307: Leaf v. Tuton, .1 iM. & W. 460. The case of Davies v. tut- . 
33 Heav. .140. also supports this principle. The bill of complaint whci.lo 
it was sought to enforce a trust of lands did not allege that such tru«t 
was in writing. It was held on demurrer, that this was sufficient for the 
Statute of Frauds only refers to the proof of a trust by some writing 
See also Rmilh v. Matthews, 3 DeCJ.F. & J. 130, ami flood v. Mid fit •
Dell. M. Si Ci. 41.

Heys v. Astlcy, 4 1MI.J. & S. 34. held that in a suit for sjiecillc |s-i 
for ma nee of an agreement for the sale and purchase of land if the defend 
ant means to set up the Statute of Frauds, as a defence, he mu-t do so 
lieforc the hearing, at which time the defence is not open to him, although
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he lia» denied the existence of the agreement altogether: po I/ml .lustiee ------
Knight-Bruee. '""I

The fidlowing are examples of sullicicnt confession to satisfy the ^''all'ccted 
Statute of Frauds. Where the answer to a hill for speeitie performative |,v 
aeknow'ledges the receipt of tines for a lease, and readiness at one time nions in 
to lease, and refers to a written memorandum (a letter to a third party), pleadings 
stating the contract, the Statute of Frauds is satisfied : llarlle/i \. It ill. in 
son, Kiilg. L. & S. ( 1 Ir. Term.) Hep. 357. Although the 4th section of 
the Statute of Frauds requires any agreement for the purchase or sale of 
land to Is* evidenced by a note or memorandum thereof to he signed 
by the party sought to lie charged, yet where lands were sold by a trad
ing corporation, under a power of sale contained in a mortgage, and the 
purchaser at such sale signed an agreement to purchase, and afterwards 
tiled a hill seeking s|iecilie performance with coni|ietisation for the loss of 
crops which were advertised with the land, but actually lielongcd to third 
parties, and the defendants (the corporation • answered the bill admitting 
the fact of their being mortgagees, and proceeded with sundry statements 
such as, “when the plaint ill" hid for and was declared the purchaser of 
the lands . . the sum bid by the plaintill' was a low price . . .
that the plaint ill' was not in fact the real purchaser of the lands at the 
said sale . . . that the company was not Isniiid to put the plaintiff 
in possession, but never did any act to prevent her taking possession, and 
. . . that possession was taken by I lie plaintiMV* and the answer claimed 
no lienetlt from the statute, and did not deny having made the contract ; 
neither did it raise any objection to the want of the corporate seal :—
Held, that this suUiciently admitted the agreement to sell. and, no pro
tection of the statute having lieen claimed, that the plaintiff was entitled 
to a decree, with compensation for the loss of the crops, and w ith costs :
('leaver v. Xorlh of Scot la ml Canmlian .Morlijaiir Co., 27 fir. fills. Where 
the memorandum of sale of land, described the latter no further than bv 
saving “the money to lie paid as soon as the deeds can Ik* had from Mr.
Deane,” the Court held that a reference to Mr. Deane would ascertain the 
house, and adding that the defendant by declining an inquiry liefore a 
Master, had waived the uncertainty, decreed speeitie performance: (lin-n 
v. Thomas, :t M. A K. 353; see Clarkson v. Voblr, 2 V.t'.Q.B. .'1(14.

An uncertainty in a memorandum may he removed by the defendant's 
answer: Connell \. Mallujan, HI Sm. A M. 3011. An allegation in a com
plaint, not denied, satisfies the Statute of Frauds: Ihnison v. Carnahan.
I K.D. Sm. 140; see also, Muller v. .Maxirell, 2 Bosw. ÔÔ0: Chinnier v.
C'-bh. 14 L.T.X.S. 433; Mills v. Mills, 3 Head. 710: and the Scotch cake 
of Tm irons v. Metteath. Ilium* OS; Heed on the Statute of Frauds, secs.
3.12 and 533.

The law may lie considered as settled si ms* 1801. when the much con
sidered case of Coolli v. Jackson. (1 Ves. ||, was decided. In till* case when it 
»a- i vf *re him. laird Loughborough at p. ltlfo) overruled a plea of the 
statute, coupled with an answer to the merits as being double, but allowed 
the defendant the lienelit of the statute at the hearing. When the matter 
vaine before Lord Kldon, he held, at p. 37. that specific jierformalice of 
a parol agreement cannot Is* decreed though the agm-ment is admitted by 
the answer if the defendant insists n|ion the Statute of Frauds; if he doe#
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not. lie must lie taken to renounce the benefit of it. The reasoning of 
Lord Eldon in this case, at p. 38. is as follows : “The Court is to see if there 
is anything in the answer aliout a parol agreement, and so connected with 
the acts of part ]ier forma nee as to make one whole, upon which the Court 
will decree. Rut as there is no admission or denial of the agreement in t!.•* 
answer, the justice of the case requires that there should lie some method 
of examining whether there was a parol agreement or not. I wish to 
know, whether there is any instance; has the Court ever adopted any mean* 
of satisfying itself as to that? Then the most rational way seems to in
to lie, that if the defendant admits the agreement, but insists upon the 
benefit of the statute, the statute protects him. if lie doesn't say anything 
about the statute then he must Is» taken to have renounced the benefit <-f 
it, and there is no occasion to inquire aliout the part performance. Thi- 
leads me to the conclusion, which appears in those two cases in the Court 
of Exchequer and the inclination of Lord Thurlow’s opinion in Whitchm ; 
V. #en*, 2 Bro. C.C. 559. and Whitbread v. Brock hurst, 1 Bro. C.C. 401. 
and also more than an inclination of Ixml Loughborough in /tondraii \ 
Wyatt. 2 Hy. Blac. 03, which I have reason to think would induce him 
with much greater experience to state himself more strongly in the sain- 
way upon this part of the case." The learned Judge then |ioints out the 
distinction between the administration of law and equity in different Courts, 
pointing out that in equity the denial of a parol agreement within tIn- 
Statute of Frauds hy the answer is conclusive, and in equity there - m 
be no decree, against the answer upon the testimony of a single witness 
unless supported by special circumstances. In dismissing the bill the 
Judge in conclusion states; “This case afford» another striking instanv • --f 
the danger of departing from the statute, because the parties differ i* 
to the species of the agreement and the witnesses differ as much as the 
parties do."

This case was followed in Itoirr v. herd, 15 Yes. 372, and was im

proved of in Johnson v. Johnson (1802), 3 Bos. & Ie. 102.
It is perhaps not quite clearly decided whether the Court can. in any 

case, direct an inquiry into the terms of a contract, when it has not lieen 
sufficiently proved to enable the Court to pronounce a final judgment uj-*n 
the evidence lie fore it. Lord Manners, Savage v. Carroll, 2 Ball & B. 
451, strongly expressed an opinion that the Court has no such juris'!-- ' -n. 
a view which seems to have met with the approval of the highest nut!-*r- 
ities, St. Leon. Vend. 120; Story, Kq. Jur, 704; cf. London and lh< 
ham It. Co. V. Winter, Cr. & Ph. 57. And in the case of Crook \. ' >' 
poration of Sraford, L.R. ID Eq. 078, 0 Ch. 551, where Stuart. V. < had 
made an order giving the parties liberty to apply in chambers in refer 
ence to the performance of the contract. Lord llatlierley said that he 
felt some difficulty about the decree, for it was the duty of the Court t ■ 
ascertain whether there was a contract, and if not to dismiss the hi!! ; it 
l-eing himself of opinion that a contract had lieen made out, his Lordship 
varied the order by striking out the reference to Chambers, and dc, l.ning 
what the contract between the parties was, and ordering specific perform 
mice of it.

The authorities upon the point now under discussion, to which refer 
ence has lieen made, were all under the old practice, and were greatly in
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fluenced by the incapacity of the Court of Chancery, except under very 
unusual circumstances, to permit an amendment of the record at the hear
ing. The High Court may lie expected to feel itself freed from some of 
the difficulties which arose under the old practice in dealing with cases 
where one contract was alleged and another proved: it will probably, for 
the most part, feel it possible to deal with the matter once for all, and not 
to postjHine the real discussion till a further proceeding shall have lieen 
taken: it is probable that the main question will always appear to be, 
Was there really and in truth a contract or not? That if there was. the 
Court will generally allow the needful amendment to put that contract in 
issue: that if there was not, it will generally give judgment for the de
fendant. without reserving any right to the plaintilT to institute fresh 
proceedings. Hut the circumstances will govern the discretion of the 
Court in each case which may arise: Fry's S|iecific Performance, 5th ed., 
p. 316 et seq.

In Quebec under 10 Si 11 Viet. (Que.) oh. 11, a contract within the 
Statute of Frauds may be proved by the defendant's answers to interro
gatories; whether the contract is admitted in the plea or oath or in answer 
to interrogatories, is immaterial : see Daglis v. Hyland, 13 L.C.R. 94. In 
a commercial case a party can put his antagonist upon interrogatories : 
Oakley v. Mono ugh, Vyke's R. 19; Trurcau v. Leblanc, 4 R.L. 360.

In commercial cases answers to interrogatories sur faits rl articles or 
refusal to answer is equivalent to the memorandum required by the Stat
ute of Frauds, the right to these interrogatories being saved by 12 Viet. 
(Que.) ch. 38; see Levey v. Sponea, 6 L.C.J. 183 (Q.B.).

Under the old French law. a defendant interrogated sur faites et articles 
who refused to answer was considered as confessing the claim : Douglas v. 
Ritchie, 18 L.C.J. 274; Nerves v. Malhiot, 8 L.C.J. 84.

The doctrine as laid down in Levey v. Span;a has been affirmed in 
the cases of Fi y v. The Richelieu t' *., 9 L.C.R. 406: llaglis v. If gland. 
Court of Review, 13 L.V.R. 94. It has also been said that an admis, 
«ion by special plea binds, though the general issue lie also pleaded : 
Viger v. Delliveau, 7 L.C.J. 199.

Pothier in his Treatise upon Obligations, puts this case: By the French 
law an agreement was not binding for any sum exceeding 100 livres, unless 
it was in writing, but this did not apply where the party admits the agré
ment and the other has the right to make him give his oath whether he did 
enter into such agreement or not.

It may lie stated that in the United States. Courts have generally fol
lowed the English doctrine, although not entirely, in some cases doubt 
lias been expressed: see .Infer V. Miller, 18 la. 410, citing authorities as 
to the common law, apart from the statutes. In Harris v. Knickerbocker, 
5 Wendell's R. 638, it is decided that specific jierformance will not be 
decreed where there is a variation between the terms of the contract as set 
forth in the bill, and as admitted by the answer essentially ejecting 
the contract ; as where the bill alleges that the purchase money was to 
be paid in seven annual instalments, with interest annually from the date 
of the contract, and the answer wholly denies that interest was 
reserved by the contract, although it admits that the purchase-money was
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to be paid in seven annual instalments, but if the variation in the 
terms does not enter into the substance of the contract a decree will 1m* 

made. The contract admitted by the answer or proved by the testimony 
must correspond with the contract set forth in the bill, or a specific |*ei 
forma nee will not Is1 decreed; sec also. .1 rgenbright v. Campbell, 3 Hen. a 
M. (Va.) 144; Hollintixhcad v. McKenzie. 8 (la. 437} Ellis v. Ellis. 1 De. 
(NX'.). Eq. 341; Niritzer v. Hkiles. 13 (Min (111.) 320; liyer v. Marlin. 
4 Seam. (III.) 14)1: Wootls v. IHIh. 11 Ohio 455; Mcfloieen v. West, 7 
Mo. 569; Arts v. tiro re, 21 Mo. 436} Hurl v. Wilson, 28 Cal. 632; 
Browne on the Statute of Frauds, 5th ed., p. 616.

A former petition (lied in Court in other proceedings setting up tie- 
contract fully without pleading the Statute of Frauds, may Ik* sullleiviii 
memorandum to satisfy the statute: Joncs v. I.logd, 117 111. 597.

A deposition of <|efendant taken in a former suit, not Is-ing voluntary 
should not Ik* received as taking the ease out of (he statute: I'nsh v. I’larl 
61 Mo. at p. 636: see, however, Weslhcimer v. Peacock, 2 Iowa 52H, hold 
jug that the testimony of the party to Is* charged may Ik* used to prove 
a contract within the Statute of Frauds.

In Pennsylvania it Inis been held on the strength of the principle of the 
rule, that a mortgage.' could not in an action at law avail himself of the 
Statute of Frauda, to resist the enforcement of a prior trust agreement, 
concerning the land, which was acknowledged by the owner of the reversion: 
sec Houser v. Euinont. 35 Pa. St. 311.

In Scotland, it has been held that a guaranty must, by the Act of 
1681, lie a holograph and have witnesses; ami a guarantor who has 
signed an informal instrument, cannot Is* called upon to say whether his 
signature is genuine or not: Edmonton v. Eaing. 38 Morr. Dee. 17057. 
hut this ruling has been questioned. So it was said that a guaranty not in 
proper form, under the Act of 1681 is not validated by an acknowledg 
ment in the pleadings by the defendants, that they had signed the paper: 
Church of Enfila ml .1**. Co. V. Hodges, Sess. ('as. 19 1). 421.

Re RISPIN.

Ontario Court of Appeal. Moss. C.J.O., liarrou. Macluren, Meredith and 
Magn. JJ.A. February 22. 1912.

1. WlI.I.H (8 111(1—145)—CllMimoXAI. LIMITATION—DKVIKK III WITH Ml 
NOM TK DISCRETION—I)KATII OF UK.XKFK'IAKY—DlHIDHITION OF IU 

HIM’!: IN HAND* OF EXBCVTOB.

Where by will securities were bequeathed to an executor will m 
absolute discretion to apply as lie thought lit for the ls»netlt of a mm..I 
lienefleiary. there is no power of dis|»o*ition by will in such bendi .u> 
of what remains in the hands of the executor on the death of ih-- 
beneficiary ; but it passes to the next of kin of the testator a- at 
thé time of his death.

[Hain v. JZcorns. 25 (lr. 450; Eetris v. Leiris, I Vox Eq. 162: He 
Edduires. 1 l)r. A Sm. 395. and He Johnston. [1894] 3 ('ll. 204. -;»,‘,i 
ally referred to; tlude v. Worthington (1849), 3 l)c(S. & Sm. 389, 

distinguished.]
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Appeal hy special leave from the following decision of Boyd, ont 
C. upon a motion by the executor of the will of Richard Kispin, hTcTj. 
deceased, for an order, under Con. Rule 938, determining certain 
questions arising upon the will as to the disposition of the estate. |

May 3, 1911. Boyd, C.:—Will made 10th July, 1893, by n„vii. r. 
which testator gave to his son all his real estate and all the goods, 
chattels, and live stock now in his possession. After payment of 
all debts and funeral expenses, the rest of his cash and securities 
he gives to his executor—“And I authorise and request him to 
pay the interest in whole or in part to my son Luke Kispin and 
the principal in whole or in part to my son Luke Kispin as in the 
judgment of my executor may be prudent with reference to the 
habits and conduct of my son my will and intention being that 
it shall be wholly in the discretion of my said executor to pay the 
interest and principal in such amounts and at such times as he 
may think right or to withold the payment altogether.”

The testator died in September, 1895; the son received various 
payments from the executor, and died in November, 1910, leaving 
a will in which he assumed to dispose of the estate in the hands 
of the executor, amounting to about $15,000. The executor 
disclaims all interest beneficially, and asks to whom the fund 
should be paid—under the will of the son, or to the next of kin of 
the testator as an undisposed of residue?

In Cude v. Worthington (1849), 3 Deli. A: Km. 389, the fund 
was set apart upon very much the same trusts as are found in 
this case, for the benefit of Mary Ann Seaman during her life, and, 
should there Ik* any of the fund at her death undisposed of, 
upon trust for other persons. In this case there is no gift over, 
and the trustee is living, and the beneficiary is dead. In dude 
v. Worthington, the trustees were dead and the beneficiary was 
alive, and it was held by the Vice-Chancellor, Knight Bruce, 
that Mary Ann Seaman was absolutely entitled to the whole 
fund. It was contended that the discretionary power given by 
the will was at an end with the death of the trustees, being of a 
personal nature. The Court gave no reasons, but intimated 
that it was to Ik* taken that the discretionary power had lM*on 
waived or had been declined to be exercised, and in either view 
the result was the same, t.e., as I understand, that the primary 
intention of the testator was to benefit the person named, and 
that the death of the trustees, without having disposed of the fund 
for her lK*netit, was not to frustrate the manifest wish of the 
testator.

This decision has not lx*en received with favour and has 
received various explanations, and it is certainly one that has 
gone to the verge of the law—particularly where the testator 
had made a gift over of the undisposed of residue. It has lK*en 
spoken of by Stuart, V.-C., in Hone v. Howe (1899), 21 L.T.R. 349, 
as a very remarkable decision and one which was not very elab
orately argued.
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Upon the language of this will, it is plain that the testator 
gave no property in this fund to his son, hut only a direction to 
the executor to apply such part as he thought fit for the benefit 
of the son. Now, at the death of the testator, or at any other time, 
had the son a right to call upon the executor to pay him anythin- 
out of the fund? Manifestly, no. The whole benefit was con
tingent on the bond fuie judgment and volition of the executor. 
The son had no interest in the fund to assign or to deal with by 
testamentary gift. See The Queen v. Judge of County Court of 
Lincolnshire (1887), 20 Q.B.D. 107, which was followed in 
the case of a will like this in Re Mclnnes v. McGaw (1898), 30 
O.R. 38.

Chitty, J., comments on Guile v. Worthington, 3 De(l. & Sin. 
389, in In re Statiger (1891), 60 L.J.N.8. Ch. 320, and says that 
it proceeded upon the construction that the beneficiary took under 
the earlier part of the will an absolute interest with a subsequent 
discretionary power in the trustees which they had either waived or 
declined to exercise. I cannot read this will as shewing that the 
fund or any part of it was to pass to the son unless as a conse
quence of the action of the executor so to dispose of it.

The effect of Gude v. Worthington is somewhat considered 
in Sweet’s edition of Jarman on Wills, 6th ed., vol. 1, p. HS7 : 
the trustees had paid part of the fund to the beneficiary, and died 
without any other exercise of their powers. The Vice-Chancellor 
held that the living beneficiary was entitled to the whole fund, 
but directed a reference to approve of a settlement (the bene
ficiary having married), “from which it would appear” (says the 
author) “that the Court undertook to exercise the discretion 
given to the trustees.” But (he adds) “if the beneficiary had died 
before the trustees, it seems clear that her representatives would 
have had no claim to the fund.” That is in truth the present 
case : the beneficiary dead, and the trustee having during the life 
exercised his powers only as to the payment of certain amounts, 
and now having in his hands the undisposed of surplus now in 
question.

To the present will I think the true rule of decision is sug
gested by Lord Thurlow in Lewis v. Lewis (1785), 1 Cox Eq. H>2. 
This is not the case of a gift by the testator, but a power to others 
to give, and that confined to answer a particular purpose. Here 
the particular purpose has been fully answered by the provision 
made by the trustee during the life of the testator’s son; and what 
remains at his death does not belong to his estate, but to that 
of the father.

The subject was discussed by Romilly, M.R., in Cowper v. 
Mantell (No. 2), (1856), 22 Beav. 231, 233, who marks the distinc
tion between the cases where a legacy is given to a person for a par
ticular purpose, which fails, and yet he has been held entitled to the 
legacy, and those in which there is no gift of a legacy, but only a
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discretion is confided in trustees, which not having been exer
cised, the possible legacy fails altogether. The case before him 
was one in which the testator authorised his trustees to apply 
any sum not exceeding JLfiOO in the purchase of a church prefer
ment for A. A. died before any sum had been so applied, and 
it was held that the gift wholly failed. The reasons in the last 
words (at p. 237) apply to the case in hand: “I am of opinion that 
A. could not himself have acquired payment of the sum of money, 
and therefore, that it falls into the residue.”

1 do not think that Gudr v. Worthington 3 DeG. <fc Sm. 389, 
should be extended, and I prefer to adopt as correct and applicable to 
this will the dictum of a master of equity, Stirling. .1., in In re John
ston,3 Ch.204. A sum was there given absolutely.but coupled 
with a direction that the trustees in whom it was vested should so 
deal with and husband it as to prevent it falling into unworthy 
hands. The like provision is contained in this will, just as it was 
in the will under consideration in Bain v. Mearns (1878), 25Gr. 450. 
Stirling, J., held that the condition was repugnant to the gift, 
and then proceeded to point out that “the testator might (if 
he had been well advised) have effectually provided for the same 
object by making the gifts entirely dependent upon the discretion 
of the trustee For example, he might have given to the legatees 
such sums only as the trustee, in the absolute exercise of his 
discretion, thought ought to be given to them. That would be 
one way. Another mode of effectually doing it would have been 
to make in some shape or form a gift over, so as to In-nefit other 
persons besides the sons,” etc.

This will is drawn with apt words to carry out the first method 
pointed out by Stirling, J., and in this respect the testator was well 
advised, lie Eddowes (1801), 1 Dr. & Sm. 395, supports the con
clusion that there is an intestacy as to the undisposed-of part of the 
fund in the hands of the executor.

My conclusion is, that the undisposed of residue in the hands 
of the executor should be paid into Court for the benefit of the 
next of kin of the testator, and that it be referred to the Master 
at London to ascertain who they are and to distribute the fund 
accordingly. The executor to pass his accounts anil receive his 
costs and commission and be discharged.

Costs of this application out of the estate.
The solicitor api>ointed to represent the unascertained next 

of kin to have the carriage of the matter in the Master's office.
By order of Moss, C.J.U., of the 12th May, 1911, the executors 

of Luke Rispin were allowed to appeal from the judgment of the 
Chancellor directly to the Court of Appeal.

C. A. Moss, for the appellants, argued that the primary object 
of the testator, Richard Rispin, was to benefit Luke Rispin, his 
son, and the discretion given to the executor was for the purpose 
merely of regulating the mode of enjoyment by the legatee. The 
ease is similar to Gude v. Worthington, 3 DeG. & Sm. 389, and that
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also made to Gough v. Huit (1847), 16 Sim. 45; Hancock v. Watson, 
[1902] A.C. 14; Theobald on Wills, 7th ed.. p. 495, and cases

Ut
there cited; Prenant v. Goodwin (I860), 29 L.J. P. A: M. 115; 
In rc Coleman (1888), 39 Ch.D. 443; Younghunhand v. Gisborne 
(1844), 1 Coll. 400; Kearsley v. Woodcock (1843), 3 Hare 185;

Argument Green v. Spicer (1830), 1 R. & M. 395; Bippon v. Norton (1839),
2 Beav. 03; Lewes v. Lewes (1848), 16 Sim. 200. Lewis v. Lewis, 
1 Cox Kq. 102, cited by the Chancellor and in the reasons against 
appeal, is distinguishable.

F. P. Betts, K.C., for the executor of Richard Rispin, submitted 
the rights and interests of his client to the direction of the Court, 
as he was not a contentious party to the proceedings. He referred 
to Williams on Executors, 10th ed., p. 884, as to the determination 
of the next of kin, in case the Court found that there had been an 
intestacy.

W. B. Meredith, for the Official Guardian, argued that the 
judgment of the learned Chancellor was right and should not be 
disturbed. The words of the will itself shewed that there was no 
direct gift to Luke, and the gift to the executor was one under 
which he had full discretion, both as to principal and interest, 
whether he should give or withhold the benefit. All the cases 
cited on behalf of the appellants, with the exception of the Gude 
case, are cases where there was no power of withholding the benefit. 
He referred to Be Skinner's Trusts (I860), 1 J. & H. 102; Be 
Fddowes, 1 l)r. & 8m. 395; In re Stanger, 60 L.J.N.S. Ch. 326. 
The Stanger case is a very strong one for the respondents, and 
discusses the Gude and Gough cases, which are relied on by the 
appellants. The Gude ease is essentially different from the 
present one, as there the trustees were dead, and the prospective 
beneficiary was living. No new trustee could be appointed to 
carry out the trust, and it was held that the beneficiary could not 
be deprived of his rights by reason of the death of the trustee. 
Reference was also made to In rc Murphy's Trusts, [1900] 1 Lit. 
145; Lewin on Trusts, 12th ed., p. 1075; hi re Johnston, • l " ■ '
3 Ch. 204; In re Miller. [1897] 1 l.R. 290.

Moss, in reply, referred to Jarman on Wills, 6th ed., pp. 885, 
888, where the Johnston and Miller cases are cited, and argued 
that the cases cited on behalf of the respondents were distinguish
able from this case at bar. The respondents have to read the 
word “pay” in the will as “give,” but the will speaks of payment 
all the way through—a distinction on which the Fddowes ease 
depended. In In re Murphy's Trusts [1900] 1 Ir. R. 145, there 
was a gift over, and Be Mclnnes v. McGuw, 30 O.R. 38, cited 
in the Chancellor’s judgment, was a case dealing with income 
only.

February 22, 1912. Muss, C.J.O.:—The question submitted 
for solution in this appeal is, whether, upon the true construction
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of the 4th clause of the will of the late Richard Rispin, the cash 
and securities therein designated were» so disposed of as that, 
upon the testator’s death, they became the property of his son 
Luke Rispin, so that his personal representatives are now entitled 
to them, or whether, as determined by the learned Chancellor, they 
are now subject to distribution among the next of kin of the 
testator as upon intestacy.

There is no direct gift to Luke Rispin of the property in ques
tion or any part of it. In terms it is given to the executor, in 
trust it is true, but not expressly to hold for Luke Rispin. If in 
the testamentary disposition in question a gift to Luke Rispin 
is to be found, it is only to be gathered from the whole clause. 
It contains words indicative, perhaps, of an idea in the mind of 
the testator that, his son's position was to be as owner with his 
right of complete enjoyment of it or its fruits controlled by the 
exercise of the prudent and discreet judgment of the executor, 
to be interposed if and when necessity required. The use by the 
testator of the expressions “pay” and “payment,” contained in 
the authority and request to the trustee, which in the primary 
sense imply an antecedent obligation, instead of the word “give,” 
which implies voluntary action, may be said to afford some in
dication of an intention that the property, though held by the 
trustee, was beneficially the property of the son.

But, in view of the other language, it is scarcely to be supposed 
that the testator was intending to use these words in their strictest 
sense, but simply as terms convenient to express the transfer of 
money. They are not the controlling words of the clause. ( irent
er force is found in the injunctions laid upon the trustee and the 
declaration of the testator’s will and intention that it was to be 
wholly in the discretion of the trustee to pay or withhold payment 
altogether of principal or interest.

The property was thus left wholly subject to the trustee’s 
action, and whether Luke Rispin got any or all of it depended 
wholly upon the trustee. It is plain that the testator was very 
desirous of withholding from his son any control over the property 
and any right to demand or receive it or any part ■ 
trustee except with his consent.

It was placed beyond the son’s power to make any disposition 
of it which would take effect either during his lifetime or after 
hi* death. To have left it otherwise would have frustrated the 
testator’s main design by enabling it to be assigned or pledged 
and the proceeds improperly spent.

The matter Ix'ing entirely within the power and discretion 
of the trustee as regards what Luke Rispin should receive, only 
that which he received up to the time of his death became his or 
belonged to him. The remainder, being undisposed of in the hands 
of the trustee—who, of course, lays no claim to it on his own be
half is, therefore, subject to distribution as upon intestacy.

ONT.
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1912
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ONT. There appears to be no question as to the date of the intestacy
cTa. being as of the date of the testator's death.
1912 There does not appear to be any good ground for further
----- inquiry as to the oral directions said to have been given by the

Risi-in trustee to the manager of the loan company. The fact remains 
that the property never was received by or placed in the control 

mo*..c.j.o. (,f jjUke Rjspin, but continued in the possession and subject to 
the actions of the trustee.

The appeal fails and must be dismissed; but, under the cir
cumstances, the costs of all parties may be properly borne by 
the estate—the trustee's costs as usual.

G ARROW, J.A.:—Appeal by the plaintiffs from the judgment 
of the Chancellor upon the construction of the will of the late 
Richard Rispin.

Richard Rispin, market-gardener, of the city of London, 
Ontario, who died on the 20th September, 1805, made his will 
on the 10th July, 1803, whereby he appointed the respondent Davis 
to be his executor. His only near relations at the time of his death 
were his son, Luke Rispin, and a grandson, Charles Rowe, who 
had not been heard from for some years.

By the will, the testator’s real estate and his goods, chattels, 
and live stock were devised and bequeathed to his son Luke Rispin. 
Then followed the bequest which gives cause for this application, 
which is as follows:—

“4. After the payment of all my debts and funeral expenses 
I give the rest of my cash and securities in bank or in my posses
sion in trust to my executor the Reverend Evans Davis and 1 
authorise and request him to pay the interest in whole or in part 
to my son Luke Rispin and the principal in whole or in part to 
my son Luke Rispin as in the judgment of my executor may he 
prudent with reference to the habits and conduct of my son my 
will and intention being that it shall be wholly in the discretion 
of my said executor to pay the interest and principal in such 
amounts and at such times as he may think right or to withhold 
the payment altogether and I appoint the said Reverend Evans 
Davis to be executor of this my will. In testimony whereof I 
have hereunto set my hand this tenth day of July, 1893.”

Luke Rispin died on the 2nd November, 1910, having also 
made his will, whereby he appointed the appellants to be his 
executors.

The respondent Davis received the bequest, and out of it paid 
certain sums, the amounts of which are of no consequence, to 
Luke Rispin in his lifetime; but at his death a considerable sum, 
some $14,600, remained, and the question is as to the proper 
disposition of this sum.

The learned Chancellor was of the opinion that, under the 
bequest, Luke Rispin took nothing but what the respondent 
Davis as trustee chose to give; and that, consequently, as to
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what- remained at Luke Rispin’s death, there was an intestacy on 0NT 
the part of Richard Rispiti. ,\,

I agree with the conclusion of the learned Chancellor, and 11*12
would have been content simply to assent without more, but for "
the earnestness with which the case for the appellants was pro- pls,,IN 
seated to us by counsel, and the number of cases which were cited 
in support of his contention.

The question is, of course, simply one of construction, and 
therefore depends upon a proper consideration of the exact lan
guage used.

The testator’s good intention towards his son, although 
apparent, is not alone sufficient. There must be found in the 
language either an express or at least an implied gift of the property 
in question; otherwise there is no will as to it, and it must pass 
as the law directs in the case of intestacy.

The cases bearing upon similar questions arising under other 
wills are numerous, and one might even say sometimes embar
rassing, if not conflicting. Several of them arc referred to by 
the learned Chancellor. Rut no cast- is, after all, particularly 
useful, unless, as seldom happens, it arose upon similar language 
and under similar circumstances, or has laid down some general 
principle of construction applicable to all such questions.

Instances of the former class are, In rc Stanger, GO L.J. N.S. Ch.
320, and Bain v. Mearns, 25 (ir. 450.

And of the latter, I refer to Lasse nee v. Tierney (1849), 1 
Much. & G. 551, where Lord Cottenham said:

If a testator leave n legacy absolutely na regards his estate, but 
restricts the mode of the legatee's enjoyment of it to secure certain 
objects for the benefit of the legatee,—upon failure of such objects, 
the absolute gift prevails; but if there lie no absolute gift as between 
the legatee and the estate, but particular modes of enjoyment are 
prescribed, and those modes of enjoyment fail, the legacy forms 
part of the testator's estate, as not having in such event been given 
away from it. . . . In every ease, therefore, the question must 
l»e one of construction; and, except for the purposes of such con
struction, very little assistance can lie derived from former decisions.
It is, however, obvious that the intention that the gift should he 
absolute as between the legatee and the estate, is, as in all cases of 
construction, to lie collected from the whole of the will, and not 
from there being words which, standing alone, would constitute an 
absolute gift.

In In rc Johnston, (1894J 3 Ch. 204, rt-fi-rrcd to in the judgment 
of the learned Chancellor, there were what were held to lie gifts 
to the sons, which makes all the difference, for, if once the con
clusion is arrived at that there is a gift, the Court will enforce 
the trust.

The circumstance that here the property is expressly given 
to the defendant “in trust” is not, I think, of controlling im-
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portance, having regard to the whole language of the bequest, 
which must of course be looked at.

In Eaton v. Waits (1807), L.R. 4 Eq. 151, the testatrix had 
given her property to her husband, “hoping he will leave it after 
his death to my son ... if he is worthy of it . .
The testatrix then explained her reasons for leaving the propert> 
in the entire power of her husband, namely, that the son was 
already certain of a handsome fortune independent of his father, 
and that she could not then feel certain what sort of character 
he might become, and therefore left it to the husband, “in whose 
honour, justice, and parental affection I have the fullest con
fidence.” She then provided for the case which actually occurred, 
of the son predeceasing the father, by repeating that she left the 
property to her dear husband “to dispose of it as he thinks fit, 
yet should my son leave any children, I do not doubt it will 
go to them from him, knowing his steady principles, and clear 
judgment of right and wrong, and his sense of justice.” Vice- 
Chancellor Stuart held that no trust was created in favour of the 
son, saying:

■The words of confidence are weaker than in mont of the ca-«-. 
while the expri-Hsiona giving control to the object of the gift are 
extremely strong, so strong that, in my opinion, they bring this case 
within the observation of Lord Alvaney, that tlie subject of the gift 
was placed so completely in the power of the object of the gift, as 
that the testator left to him the option to defeat the wish or hope

The reference to Lord Alvaney’s observation is to his judgment 
in Malim v. Keighley (1794), 2 Ves. Jr. 333, where he says that 
“wherever any person gives property, and points out the object, 
the property, and the way in whit h it shall go, that does create a 
trust, unless he shews clearly, that his desire expressed is to be 
controlled by the party; and that he shall have an option to defeat 
it.”

Set* also Knight v. Houghton (1844), 11 Cl. <fe F. 513.
These are, it is true, instances of precatory trusts; but a pre

catory trust, once established, is just like any other trust, and in 
the process of establishing such a trust, it is, I think, quite per
missible to look at what prerequisites the authoritative cases have 
determined must exist. And one of the prerequisites is, that the 
existence of an option in the trustee will usually be fatal to the 
trust. See further per Lord Truro in Briggs v. Penny (1851),
3 M

And for an instructive discussion by Homer, J., of the cir
cumstances under which a power to appoint will be held to create 
a trust in favour of a class, see In re Weeke's Settlement, [1897]
1 Ch. 289. There the alleged trust failed, because, although the 
testator's good intention was, as here, apparent, no gift had ac
tually been made. And I may note that there was in that case 
the circumstance, so much relied on here, of no gift over, a cir-
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cumstance always of importance if the language of the t (‘stator 0NT- 
can be said to lie doubtful, which cannot I think be said in this (. x
case. il» 12

For these reasons, as well as for those given by the learned 
Chancellor, I am of the opinion that his judgment should be R|j^|x 
affirmed and the appeal dismissed.

The intestacy, it is not disputed, as 1 understood counsel. Oanow, j.a. 
is to be as of the date of the death of Richard Rispin.

The costs of all parties may, I think, come out of the fund.

Maclaren, J.A., concurred.

Meredith, J.A.:—1 agree with the learned Chancellor in his 
conclusion and in his reasoning.

If the gift in question were m ide inter vivos, it would hardly 
be contended that that part of the fund which remained at the 
death of the son would not be, beneficially, the property of the 
surviving father; and I can find nothing in the mere fact that 
the gift was by will, nor anything in the will itself, to alter the case.
There is certainly nothing in the grammatical construction ot 
the words in question which warrants, or supports, the contention 
that the whole fund passed to the son, with only a restraint upon 
his control over it during his lifetime. The word “withhold” 
in no sense implies any right in the son which might be withdrawn 
from him ; on t he contrary, it indicates an absence of any right 
in him, except to that which was not withheld—that which was 
paid to him; whilst the other bequests of the will—one to the son 
himself- ^hew plainly the character of the language the testator 
would have used if he had meant that which the appellants here 
contend for.

The leaning against an intestacy has no great weight in such 
a case as this, in view of the character of the statutory distribution 
of the estates of intestate persons in this Province—the statutory 
will, as it is sometimes called : the residue would go to the testator’s 
child-en share and share alike.

Decisions in other cases are not very helpful in such a case as 
this : and no two cases are quite alike. We are not confronted, 
in this case, with the great difficulty which was involved in the 
case of (Iude v. Worthington, 3 DeG. <V* Sm. 389. That case cannot 
rule this case, much less can all that might be thought to flow 
logically from the decision in it.

A great difficulty that would be met if, in this case, the 
appellants’ contention were given effect to, is this: the very 
purpose of the father to prevent the son wasting any part of the 
testator’s estate in »“ ion or improvidence would be frus
trated: if the son took a vested interest in the whole fund under 
the will, whatever might have been his exact rights as to posses
sion of it, his powers of disposition over it would have been enough 
to frustrate his father's provident attempt to save it.

84
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not alter the case, even if taken most favourably for the appellants : 
there would be no payment, within the meaning of the will, beyond

K R*
the sums actually received by the son.

I would dismiss the appeal.

Magee, J.A.:—I agree that the judgment appealed from 
should be affirmed, and for the reasons given. It is not necessary 
to consider what would have been the rights of the testator's 
son Luke Rispin in case there were any withholding by the exec
utor in bad faith, without having any reason in his own mind for 
doubting the propriety of paying the fund over on account of what 
the testator called “the habits and conduct of my son.” No 
such case is made here; and, in the absence of such bad faith, 
it is clear that the son could not in his lifetime have compelled the 
payment over to him of any part of the fund. That being so, 
it seems to follow that the present case turns on whether the 
executor could, after the death of Luke Rispin, have exercised the 
discretion in his favour. It is not a trust for Luke Rispin and his 
executors, with power to withhold during Luke Rispin’s life on 
account of his habits. The executors would only take because 
there was an absolute interest given to Luke Rispin or because a 
life interest was given him which at law would imply the absolute 
interest. But he took neither. There was a power to give him 
the fund held in trust for some person or persons. As was said 
in Duke of Marlborough v. Lord Godolphin (1750), 2 Ves. Sr. 61, 
“it would be absurd that powers of this kind should be executed 
for benefit of a person dead at the time of executing.” If, then, 
the executor could not now exercise his discretion, he has not 
waived any right, or refused to exercise it by submitting the 
matter to the Court, so as to entitle the Court to do so.

Appeal dismissed

NB. GUIMOND et al. v. FIDELITY PHOENIX FIRE INSURANCE CO.

1012
Seir Brunswick Supreme Court, Barker, CM.. 1.a miry, White awl 

McKeown, ,/./. February 23, 1012.

Feb. 23. 1. Evidence (§XB—093)—Conversations without prejudice.
Iii an action on n policy of fire insurance it was error to admit 

evidence on tlm part of plaint ill" that the defendants had through 
their agents denied liability altogether, the same being ottered by 
the plaintilt liecnuee of his contention that the requirement in the 
policy as to arbitration did not apply if the insured denied any 
liability whatever, where the defendants objected to such evidence 
on the ground that the denial had been made during negotiations 
looking to a compromise of the plaintitFs claim and that the negotia
tions were without prejudice and that it had lieen so stated at t he time, 
without first hearing the evidence tendered in support of the ob
jection to prove that the statement was made without prejudice in 
settlement negotiations.
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2. Insurance ig III I)—6ô)—Fibi-: pompy—Meaning of “railway.”
The word “railway” a* used in a warranty by the insured in a 

policy of fire insurance covering lumber, that no railway ran within 
a specified distance of the insured property, is not limited to rail
ways opened and used for general public traffic but also embrace* 
railways in course of building upon whose tracks construction trains 
only are running.

3. Principal ami agent (g I—1)—-Fire insurance—Knowledge of
AGENT.

The relationship of principal and agent is not established between 
an insurance company and a person not in its employ who upon lieing 
requested to procure insurance on certain property bv the owner sent 
the application to n general agent in another place who placed a por
tion of the insurance applied for with the said company and then- 
fore the company could not be charged with any information acquired by 
such person as to the nature of the risk or value of the property in-

4 Insurance (g III E—80)—Warranty—Sole and unconditional owner
ship.

A mortgagor of insured property is the sole and unconditional 
owner thereof within the meaning of a provision of a policy of insur
ance avoiding the same if the insured is not such owner.

[IFrufem Assurance Co. v. Temple, 31 Can. S.C.R. 373, affirming 
33 X.lt.R. 171, followed.]

5. Insurance (g III E—sot—Warranties—Title and im umdrancek— 
Transfer as security.

A transfer of insured property as security for a debt is a violation 
of provisions in the policy avoiding it if the subject of the insurance 
be personal property and lie or become encumliered by a chattel mort
gage or if any change take place in the title or interest of the property 
otherwise than by the insured's death.

0. Insurance (g VI A—247)— Proofs of loss—Insured’s knowledge of 
TIME AND PLACE OF FIRE.

A mere statement by the insured in the proofs of loss furnished 
the insurer that the origin of the lire was unknown to him is not a 
compliance with the requirement of the policy that the insured in Ins 
proofs of loss “shall render a statement to this company signed and 
sworn to by the said insured, stating the knowledge and belief of the 
insured as to the time and origin of the lire.”

7. Insurance (f VI A—247)—Proofs of loss—Statement of interest of
INSURED AND OTHERS.

A statement by the insured in the proofs of loss furnished the in
surer that the insured property at the time of its destruction In-longed 
to the insured and no other person had any interest in it except a 
specified hank for advances, hut which failed to state the nature of 
the bank's interest or the amount of the advances and mode no men
tion of a transfer given the bank as security, is not a compliance with 
the provision of the policy that the proofs of loss shall state the in
terest of the insured ami all others in the insured property.

8. Insurance I g VI A—247)—Proofs of loss—Contents—Waiver iiy in
surer.

Xo waiver by the insurer of the provisions of a policy ns to what 
the pne fs of loss must contain is shewn by the fact that its adjuster 
went to the place of lire to ascertain its cause and the amount of loss 
caused by it and that while there lie made enquiries of the insured 
as to his knowledge of the origin of the fire, the quantity of the goods 
destroyed, what liooks or paper he still had and other insurance, and 
had measurements made for the purpose of estimating the quantity 
of the goods destroyed.
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9. IxMt'KAXt'K (fi VI A—247)—Proofs ok i.ohs—Rktkntiox uy i.nhvrfr
WaIVFK OF FI HTIIKH I'HOOF.

Tin* mere fact that an insurer retained the proof* of loas furniwheil 
by the insured fur a lung time without objection cannot be held lu 
constitute a waiver of fuller or further proof.

[ \lr \l mi iis v. .1 etna Insuraiiee Co.. II X.lt.R. 314. followed; //, 
pniul Fin- I limn a lier Co. v. Hull. IS fun. S.C.R. «97. 1 S.f. fa~. I. 
ullirining IA Ont. App. 421. distinguished.]

10. Xkw trial (§11—H)—N'on iurkction.
When the facts are such that in order to guide the jury properl 

there should Is- a direction of law given, the omission to give sue1! 
direction of law is a ground for a new trial.

I Prudential Assurance Co, v. Etlmoiuls, 2 A.f. 487.]

Appear by the defendants from the judgment at the trial 
before Barry, J., and a jury of an action on a fire insurance 
policy.

The appeal was allowed and judgment entered for the 
defendants.

Verdict had been entered for the plaintiffs for ##,875.06 and 
interest at the trial. The policy sued on was for #4,000 upon 
a quantity of sawn lumber lying in the town of Cainpbellton. 
N.B. There was other concurrent insurance on the lumber 
making a total of #51.000.00. Fire occurred August 21, 1910. 
Proofs of loss were tiled October 7, 1910. The plaintiffs claimed 
a loss of #49.407.01 and the jury upon answers to questions 
found the loss as claimed and that the defendants’ share was 
#3,875.06. The facts and such of the questions and answers to 
the jury as are material for the decision of the Court are set out 
in the judgment of the Court delivered by Barker, C.J.

J. II. A. L. Fairweatlur, for the defendants, now moved to 
set aside the verdict for the plaint ill's and to enter a verdict 
for the defendants or for a new trial. (He first stated the 
facts.)

There is a clause in the policy requiring disputed claims 
to be arbitrated. The plaintiffs should have offered to arbitrate : 
Scott v. Avery (1856), 5 II.L.C. 811; Catalonian Insurant 
Co. v. Gilmour, [189#| A.C. 85; llumlyn amt Co. v. Talisbr 
Distiller if Co.. 118941 A.C. 202; Spurrier v. La Clodu, |1902 
A.C. 446.

(Mr. Taylor, counsel for the plaint ill's, took the objection 
that he bad not been furnished with a list of the authorities hut 
the objection was overruled.)

F air weather-.— In regard to waiver of the conditions of the 
policy, we claim that neither Fa invent her nor Frink had author 
ity to waive, and a condition in the policy requires that such 
waiver should be in writing. See Atlas Insurance ('a. v. llnncn 
ill, 29 Can. S.C.R. 5#7, Commercial Cnion Insurance Co. v. Mar- 
ip son, 29 Can. S.C.R. 601 ; Loyan v. Commercial Cnion Insur
ance Co., 1# Can. S.C.R. 270. Neither a local agent nor an ad
juster has the right to waive conditions precedent in an insur-
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mice policy: Western Insurance Co. v. Doull, 12 Can. S.C.R. 
44(i, at p. 454; Imperial Hank v. Ifoijal Insurance Co., 12 O.L.R. 
519; McKean v. Commercial Union Insurance Co., 21 N.B.R. 
583; Hyde, Liquidator v. Lefairre, 32 Can. S.C.R. 474.

7'rrd, K.C., on same side, discussed the evidence as to amount 
of r destroyed and claimed the quantity was fraudu
lently over-estimated. The plaintiff’s wife was to
testify to statements made by Mr. Shannon. Shannon was an 
insurance agent, but he was not even the local agent of the de
fendant company. Messrs. Fairweather and Frink were ad
justers and as such went to Cainpbellton to arrange the fire 
loss. They had no authority to waive any conditions. The 
Judge admitted in evidence a conversation with the adjusters 
which we claimed was without prejudice and refused to allow 
us to shew the circumstances but left the matter to the jury. 
This was improper. The question was for the Judge to decide 
and the evidence was wrongly admitted : Taylor on Evidence, 
8th ed., p. 35, sec. 23; Chore v. Jones, 7 Ex. 421 ; Rartlctt V, 
Smith, 11 M. & W. 483; Boyle v. Wiseman, 11 Ex. 360. The 
Judge improperly charged the jury that the company by mak
ing inquiry for itself waived further proofs of loss, and the jury 
found that the fact of the adjusters coming up to further
inquiries was a ground of waiver. There is a warranty in the 
policy that no railway ran within 200 feet of the lumber. Mr. 
Frink knew the railway ran within 200 feet when he sent in an 
application for insurance to the Western Company and the 
Western Company placed part of their insurance in the Fidel- 
ity-Phœnix. The j iffs claim estoppel. They should have 
asked to have the contract reformed, but in fact Frink did not 
purport to act for the defendants and the defendant company 
knew nothing of the railway. The iffs are, therefore,
bound by their express warranty. The Judge told the jury to 
read the conditions and put their own construction upon them.
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| Barker, C.J.;—The construction of written documents is 
for the Judge. 1

Tetd, K.C. :—There was no evidence to support the jury in 
finding that the plaintiffs offered to arbitrate. The Judge gave 
no directions as to fraud except to tell the jury, to find if there 
was any. He should have instructed them as to what consti
tuted fraud under the particular circumstances. The plaintiffs 
are seeking to get double insurance on this lumber. There is 
$15.00(1 more on it taken out by a man named Goulettc, loss pay
able to the plaintiffs, but they suppressed this fact. The claim 
as to the amount of lumber burned is entirely fraudulent, and 
the findings of the; jury in that regard are against evidence. One 
of the plaintiffs swore that they were the sole owners of this 
lumber in spite of the fact that they entered into an agreement

39
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to sell 1.000,000 feet to Goulette. The proofs of loss should have 
lieen signed and sworn to by all the plaintiffs.

F. It. Taylor, for the plaintiffs, contra:—We had this insur
ance previously in other companies. The main defence in the 
ease was arson, hut that was abandoned before the jury, and 
then the company fell back on technical defences. Guimoml 
was persuaded to change his insurance to the present companies 
by Shannon. The first companies were charging premiums for 
lumber lying near a railway track, but on Shannon’s rep re 
sentation they cut the premium in two, on the ground that the 
railway was not running and therefore the risk was not serious. 
This railway was not opened for regular use and is not a rail
way within the meaning of the clause in the policy. The rail
way did not go into operation until the October following. This 
was understood between the parties and if necessary the con
tract could be reformed to meet the facts under the authority 
of Mclican v. Dalliousie Lumber Co., 40 N.B.R. 218. The arbi
tration clause applies only where there is a disagreement as to 
the value. There was no such disagreement here, but the com
pany denied all liability, claiming arson. The burden is on the 
defendant to shew that there was a disagreement ns to value. 
The letter from the defendants’ agents in Saint John stating 
that matter was in adjuster’s hands proves that Messrs. Fair- 
weather and Frink were agents of the defendant. (He next 
discussed the evidence as to damages). Objection is taken that 
the plaintiffs were not the sole and unconditional owners as 
required by the policy, but this was thoroughly understood by 
the defendant. They drew on the Banque Nationale for the 
premiums and the loss was made payable to them. See llaziari 
v. Canada Agricultural Insurance Co., 39 IT.C. Q.B. 419. Cam
eron’s Law of Fire Insurance in Canada, p. 289. In regard to 
putting in evidence the survey bills of Chouinard, I cite The 
Sussex Peerage Case, 11 C. & F. 85, at p. 113; Reg. v. Itucllty, 
13 Cox. C.C. 293. In regard to the Judge’s charge it is very full 
on the question of agency.

| Barker, C.J. :—The criticism of the charge is that it is too 
general and dims not give specific directions to the jury that they 
could understand.]

Taylor :—The practice seems to be to give a general charge.
I White, J. :—1 do not think that is the practice. The better 

practice is to apply the law to the facts in question.)
Taylor :—There is no condition in the policy requiring proofs 

of loss to be sworn to by all members of the firm.
[Barker, C.J. :—One man could not swear to the belief of his 

partners.]
Taylor :—The ordinary course of business would be for one 

partner to swear to a proof of loss. The defendants cannot now
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object to the sufficiency of the proofs of loss because they were 
delivered on October 7th, and no objection was made to them 
until action brought: fiunyan on Fire Insurance, 5th «*«1.. p. 
219. Bull v. Xorth British Investment Co., 15 A.R. (Ont.) 421.

McKeown, J., referred to LeBlanc v. Commercial Union In
surance Company, 35 N.B.R. 665.

Taylor:—The company is bound by the acts of its adjusters 
where they are the means of communication between the insured 
and the company : Guardian Assurance Co. v. Connely, 20 Can. 
S.C.R. 208, People’s Life Insurance Co. v. Tattersall, 37 Can. 
S.C.It. 690; Lyon v. Stadacona Insurance Co., 44 IT.C.Q.B. 472. 
Order 39, rule 6, provides that there shall be no new trial for 
misdirection unless there is a substantial wrong or miscarriage 
of justice. See Floyd v. Gibson, 100 L.T.N.S. 761 ; Tait v. Begets 
(2), [1905] 2 Ir. LM 525.

Teed, K.C., in reph , cited Atlas Insurance Co. v. Brownlee, 
29 Can. S.C.R. 537.
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February 23, 1912. The following judgments were delivered.

Barker, C.J. :—This is an action for the recovery of an in
surance by the defendants on a quantity of sawn lumber, which 
was totally destroyed by fire which took place on the 21st Aug
ust, 1910. The cause was tried at the last Restigouche circuit 
before Barry, J., and a jury, and resulted in a verdict being 
entered in the plaintiffs’ favour for $3,875.06, the full amount 
claimed. The plaintiffs other than the Banque Nationale— 
which was added as a co-plaintiff after the action had been com
menced are a firm carrying on a lumber manufacturing busi
ness at Campbellton or in that vicinity under the name of 
“Guimond Couillard Frères et Cie.” In July, 1910, some two 
or three weeks after the great tire had occurred, which destroyed 
the town of Camphellton and which, to avoid confusion, I shall 
speak of as the Cain tire—the plaintiffs Guimond Couil
lard & Co. had a large quantity of sawn lumber piled in their 
yard at Campbellton, which the defendants insured for $4,000. 
The policy is dated July 25 and was for one month, expiring at 
noon on August 26. There were other"policies with other com
panies which made the total insurance on the lumber at the time 
of the tire to be $51,00(7 exclusive of the Goulette insurance, the 
particulars of which I shall give later on. The jury found the 
value of the lumber to he $53,000, when the insurance was 
effected and $49,407.01 at the time of the fire, and on that basis 
of valuation the defendant’s share of the loss was the amount 
for which the verdict was entered. By the proofs of loss which 
were furnished on the 7th October, the loss was stated to be 
$49,407.01, the amount found by the jury and the total insur
ance to be $51,000, as to which there is no question. The prop-

09
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erty insured, the amount and certain special conditions of the 
risk are described in the following typewritten passage taken 
from the policy :—

Four thomnml dollar* on sawn hmilier piled and lying on north 
west side of Tohique road in the town of Campbellton, N.B. Other 
concurrent insurance permitted without notice, until requested. Ivo-,-. 
if any, payable to La Banque Nationale. Subject to condition-, -.f 
average hereto annexed. It is warranted by the assured in accepting 
this policy that a clear space of 300 feet shall Ire maintained lietwccn 
the IiiiiiIkt hereby insured and any standing wood, brush or forest, 
any stream or water power, saw mill, planing mill or other special 
hazard, and that no railway passes through the lot on which said 
lumber is piled or within 20(1 feet.
The point to which much the greater portion of the evidence 

was directed was the question of damages. There were difficulties 
in the way of proving the exact quantity of r destroyed by 
reason of the plaintiffs having lost books and papers at the 
Cam fire a few weeks before. All parties were there
fore compelled to resort to estimates based on data not very ex
act and as to which there was a substantial difference of opinion 
among the witnesses. The defendants contended that apart 
altogether from any intentional over-valuation by the plain 
tiffs, the lumber destroyed must have been much less in quail 
tity and value than the plaintiffs claimed, and the jury fourni 
Under these circumstances. 1 should myself have felt bound in 
the absence of all questions as to misdirection or admission of 
improper evidence to accept the jury’s estimate of the damages, 
although their unanimous adoption of the amount, even to the 
odd cent stated in the proofs of loss, looks very much as though 
they had accepted these figures without giving the evidence 
much consideration, as an easy solution of an important point 
at issue.

Thirty-four questions were submitted to the jury ; 28 by the 
Judge, 3 by the plaintiff’s counsel and 3 by the defendants' 
They answered all except three in favour of the plaintiff* two 
they did not answer at all, and one, in reference to the railway 
being within the 200 feet of the lumber, about which then- was 
no dispute, they found in favour of the defendants. They 

that the plaintiffs stated the true value of the property, 
gave all the proofs of loss in accordance with the policy, and 
stated the truth as to the ownership of the property, ami at 
the same time they found that the conditions of the policy 
in reference to these and other matters had been waived. It 
is not my intention to go into all the matters to which these 
questions relate, for 1 have arrived at the conclusion that the 
plaintiffs cannot sustain this action and 1 shall only discuss the 
more important points upon .which 1 base this conclusion. This 
policy contains a provision for determining the amount of the 
liability in ease of disagreement by reference to arbitrators.

38
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The plaintiffs’ construction of the policy is that this condition 
has no reference to eases where all liability is denied ; and in 
order to prove that the defendants denied all liability in this 
case and therefore the condition to arbitrate was not a condition 
precedent to the right to maintain this action, they gave evid
ence of a conversation between Lavoie the general manager of 
the Banque Nationale, to whom the money was payable, and 
E. II. Fnirweather and 11. II. Frink, which took place on the 
15th December at St. John some three weeks Ix-fore proofs of 
loss were given. Objection was taken to this evidence on the 
ground that the conversation had taken place on the distinct 
understanding that it was without prejudice and it was so stated 
at the time. Lavoie said he did not remember that the con
versât ion was without prejudice, though he would not say it 
was not. Mr. Teed, the defendant’s counsel, then offered to 
give evidence of the fact that the conversation had been without 
prejudice ami asserted his right to do so. The Judge refused to 
allow that evidence and though lie expressed the opinion that 
evidence of a conversation without prejudice was not admissible, 
he said it was u question for the jury ami that the only way 
to determine the question was to have the jury timl whether or 
not the conference was without prejudice, ami if it was, that 
any evidence given he would instruct the jury to exclude from 
their minds. The witness then gave the following evidence:— 

They (that i*. Fairweather and Frink) began by declaiming any 
liability in the niatlcr, but they «aid an the h.mk bad given ith 
inuney, they would lie ready to entertain a composition and when it 
came to the facts on what we could settle they were claiming a quail 
tity Mow a million feet, and as we were claiming over two millions, 
we «aw at once that we couldn't come to any agreement; the differ
ence was too wide; we «aw there couldn't lie any arbitration so we 
went home.

Later on, when Fairweather was on his cross-examination 
as to the same interview, he said it was without prejudice and 
the Judge excluded his evidence. It never was in any way 
withdrawn from the jury. They found in answer to question 
20, “that the defendant company alwolutely denied or repu
diated the plaintiffs’ claim and refused to submit the same to 
arbitration as provided by the condition of the policy.” In 
BarlUtt v. Smith, 11 M. & W. 48J, Anderson, B„ says at p. 
406 :—

Where a question arises ns to the admissibility of evidence the 
facts upon which its admissibility depends are to be determined by 
the Judge, nnd not by the jury. If the opposite course were adopted, 
it would be equivalent to leaving it to the jury to say whether a 
particular thing were evidence or not. It might ns well lie contended 
that a Judge to leave to the jury the question, whet her sullieient
search had been made for a document so as to admit secondary evid
ence of it» contents.
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Assuming that the plaintiffs’ contention is right, and that this 
condition as to arbitration is, under the particular language of 
this policy, a condition precedent to the right to recover onl.x 
where the amount is the sole question in dispute, and on this 
point, I express no opinion—it is clear vidence on which
the defendant’s repudiation of all liability rests was erroneously 
admitted. Apart, however, altogether from this it is evident that 
interviews and negotiations with a view to a settlement of dis
pute, especially where they are expressly stated to be without 
pre" c arc inadmissible in evidence on well-known pria 
ci pies. Juries, especially in eases like the present are not slow 
in seeing the almost irreparable injury done to a company's 
defence by evidence of its responsible agents having in on- 
breath asserted its entire freedom from liability, and in the 
next expressed a willingness to settle by paying 50c. on tin 
dollar.

There arc three questions upon which I think this ease must 
be decided, and I shall confine my remarks to them. First, was 
there a breach of warranty as to the railway track / Second, 
was there a failure to perform conditions precedent to tin 
right to maintain the action and if so, were they waived .' and 
third, the alleged misdirection by the learned Judge in failing 
to instruct the jury sufficiently as to the application of tin law 
to the particular facts in evidence. As to the warranty By 
the extract from the policy which 1 have already given, it will 
be seen that by the terms of the policy itself the plain!ill's In 
accepting the policy warranted that no railway passed through 
the lot on which the lumber was piled or within two hundred 
feet. This is a substantial objection going directly to the nature 
and extent of the ri.sk the company was taking and on which the 
rate of premium was fixed. It is admitted that the track of 
the International Railway was within the prohibited distance 
when the policy was accepted and so continued. What is tin- 
answer set up? First, it is said the word “railway” means a 
railway opened and used for general public traffic and tlu re- 
fore does not apply to the International Railway then in course 
of construction. 1 do not agree in this. The danger of lire 
from the use of locomotives was tin? risk from which the war 
ranty was intended to protect the company. ~ s on
construction trains are as likely to cause fires as those on pub
lic trains. It was also put forward that the defendants laid 
knowledge when they accepted the risk and issued the policy 
that this railway was within the two hundred feet and there
fore they were estopped in some way from setting up the war
ranty. It was not conte * * that the warranty was inserted by 
mutual mistake so that it might Ik* reformed, or for tin pur 
poses of this case* treated as reformed on that ground. There 
is n»nllv no evidence whatever to sustain anv such conten
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lion. It is true that the jury found that the company had 
waived this clause by inspecting the property and then issuing 
a policy and taking the premium. They also found that the 
company or its agents were aware at the time of insuring the 
lumber that it was within 100 feet of the International Hail
way and that the railway was not open for general business 
when the insurance was effected or the lumber destroyed. In 
his charge, the learned Judge told the jury that in applying 
for insurance, it was the ant’s duty to giy* full and accur
ate information as to material matters; but if nothing is said 
about a fact which the insurer knows all about himself, the 
fact that the insured said nothing about it docs not prejudice 
his right to recover. lie illustrated that doctrine in this way :

If an agent, clothed with the proper authority, cornea to the town 
of Cuniphclllon and insures a building of mine next adjoining a mill,
1 don’t think it is necessary for me to say there is a mill adjoining 
my property because it is an open and notorious fact; ami as I have 
said in the authorities I have read, it would In* a fraud for them to 
afterwards set up a claim against something they might have seen 
and which their agent did see at the time the insurance was accepted. 
So, in the case of the International ltailway, I think if this railway 
was there when Mr. Frink went there, assuming that Mr. Frink was 
authorized to deal us the agent of the company, and that Mr. Shannon 
also had authority to accept proposals for the company it does not 
lie in their mouths to come forward now and raise that defence as to 
why the pluintiHV should not recover.
If the case, put by way of illustration hud been that the 

Judge had accepted and wits seeking to enforce a contract in 
which he hud expressly warranted that there was no mill ad
joining his property the two eases would have been more nearly 
alike. Assuming that the Judge was right as to the case he 
put, there is in my opinion no analogy between that case and 
the present. There is a distinction between the non-communi
cation of a material state of facta which the insurer knows all 
about and an express warranty by the insured in the policy 
itself that a certain state of facts exists. The Judge refers 
especially to Mr. Frink and Mr. Shannon as the agents of the 
company. Let us see what the facts arc on this point, because, 
as I view them, there is no evidence of agency at all. In the 
first place, Frink—II. II. Frink—the person referred to by the 
learned Judge, had no connection, official or otherwise with the 
defendants in this suit. Ilis father, R. W. XV. Frink, was the 
general agent at Saint John of two insurance companies, the 
Western and tin* London. II. II. Frink at the time in question, 
was at Campbellton and had been there for some time, adjust
ing losses in the Campbellton fire for the XX’esteru, the London 
and the ltoyal Exchange. Shannon who is an insurance agent 
and solicitor living at Dalhousie with an office at Campbellton, 
came to Frink, and said that he had some insurance in view
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on ' ' r, «ml asked if we—that is the Western and London, 
would care to have a share of it, if it was desirable. I quoi- 
from Frink’s evidence.

Q. VVhnt companies were you representing? A. Tin* Western nii-l 
London Assura net* at that time, lie ( that is Shannon 1 n-kv.l nu- 
if we would lake some. I said. Yes, if it was desirable. Then In- 
suggested that I go and look at it. I went up with him. I was 
about to go to Me!a|>ediu on the “Limited,” and I went up there i r 
a few minutes and was inVroduevd to Mr. fliiimond, and then I lu.I 
some talk .vitli him through Mr. Shannon, ((iuiniond. it seems. ! .1 
not s|H*ak Knglish sullieiently well to carry on a conversation. 
Q. You sa ill you went up to the yard and met Mr. dulmond? \ 
^es. i) This was about what time? A. Well, it must have Is-.-n 
alunit the 1 Hth or IlHli of duly. I don't know the exact date, u 
What took plais» Is*tween you and him?
The witness, Frink, snid that the companies represented U 

Shannon were tin» Yorkshire, The Pacific Coast, the German A. 
American, the Western and he thought the Fidelity Vml<r 
writers. I'p to this point, it will he seen that neither Shannon 
nor Frink had any connect ion ver with the defendants; 
they were not acting for them, they had no authority to act for 
them, and they did not in any way profess to act for tic m; 
They were not in Camphellton on any business of the defend 
ants, directly or indirectly. His examination continued ;

Q. What took place lietween Mr. (iuimond and you two genth-men 
as translated by Shannon mi that occasion? A. It was explained to 
me through Shannon that Mr. (iuiniond had insurance in the vicinitv 
of $.10,000 on the lumlier in the yard, which would In» running out in a 
few days; that it was placed through a man named Alphonse Ldtlnm-, 
but Hint be would place it with Mr. Shannon. Q. Place it through 
Mr. Shannon? A. Yes, with whom he hud been doing other insurance; 
so I said we would like a share of the insurance for the Western ami 
l«ondon and he snid be would give it to us. He snid be wanted to 
place $37,000 insurance at that time.
Frink goes on to state bow lie made some enquiry as to tIn* 

quantity and value of the lumber there ; be also stated how the 
rates were arranged for risks of this kind and explained how 
they varied on property of this nature according to the season 
of the year, August being the most dangerous month. After 
Frink had the conversation with (iuiniond above mentioned 
lie \ * the yard, lie says :—

My train was about leaving for Mctiqicdiu where I was Mining 
and I had alunit ten minutes and I walked up through the yaid to 
see the condition of the yard, whether it was dean, and *o on, ami I 
saw a tent in the yard and told them that they had ltd ter m - it 
out, as we didn't like fellows sleeping in a lumlier yard. Tin n I 
went away. The next day Mr. Shannon brought Mr. 1 Iuiniond down 
to the Royal Rank where I had a temporary ollice, adjusting lire 
losses, and told me he wanted $37,000 insurance; so I tilled out » 
form which he signed, in which lie said he wanted $37.000 insurance
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and his value was $37,000. Then, about two days afterwards, Mr. 
Shannon vaine to me at Campbellton mid miiil there had been a mis
understanding about the insurance required ; that there was $.'>1,000 
in these companies—I think it was $01,000 about expiring and Mr. 
fiuimond had thought it was $37.000 now and the balance expiring 
in a few days, hut really it was the whole $.'>o,unn or so coining due 
and he wanted $14,000 more than $37,000; so I telegraphed to Mr. 
Frink in Saint .lohn a-king him to plan' that additional $ 11,000.

This was the witness\s father, as I have already mentioned 
who was tlie general agent of the Western & London, at St. 
John. The first application for the $37,000 had been forwarded 
hy telegram before this. The $14,000 was taken up at St. John; 
$4,000 hy the defendant company and $10,000 in the Com 
mereial Cnion. The first $37,000 was distributed as follows: - 
Manitoba, $2,250, Norwich Cnion, $7,250, Liverpool and (ilohe, 
$5,000, Western, $15,000, and London, $7,500. I am altogether 
unable to find in all this evidence anything to sustain the argu
ment that Frink acted as, or in fact was, the defendant’s 
agent. The evidence is all the other way—neither lie nor 
Shannon had any connection, direct or indirect, that 1 can see, 
with the defendant. To attempt under such circumstances to 
lix the defendant with knowledge of facts which they had as in 
any way affecting this insurance seems to me altogether use
less. No case is much stronger than Mr Lachlan v. .Ulna In 
sunnier Co., !l N.I$.|{. 173, where it was held that notice of a 
prior insurance to a broker was not notice to the company. 
This is suflieient. to dispose of the plaintiffs contention as to 
this part of the case, hut let us go a little further. What was 
the knowledge of Frink which is imputed to the company? It 
is true that he visited the yard and possibly saw the railway 
track there, though I have not found any evidence that lie did. 
11 is attention was not turned to it. There was nothing to 
suggest to him that its being there was of any importance, lie 
did not know, or, at all events there is nothing to suggest that 
lie had any reason for supposing that this special warranty 
would he inserted in the policy. There is nothing to shew that 
it was in any of the other policies, and it is not in the two 
Houlette policies afterwards referred to on the same property. 
Whatever information he did acquire as to the nature of the 
risk or the value of the property, he acquired not as the agent 
of the defendant, or for it, hut for his own companies. He 
owed the defendant no duty and it is impossible for a company 
to have an agent for whose acts it is liable without having ap
pointed him or in some way recognized him as its agent. The 
plaintiffs’ ease was not a difficult one. They through one of 
the partners applied for insurance and the company say we 
will insure at such a rate subject to the terms of this policy 
which hy accepting it you agree to. He need not have accepted 
the policy unless he liked. If there was a provision in it which
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lie whs unable to observe or which he was unwilling to accept, his 
plain course was either to return the policy for alteration to meet 
his views or refuse it altogether. It was his duty to read his 
policy and ascertain whether it was what he wanted or what 
he was willing to accept. If he chose not to do so and a loss 
occurs, it is, I think, in the absence of fraud or mutual mistake 
—and there is nothing in the evidence to suggest either—too 
late when he has brought an action to enforce the contract as ii 
is, to expect to expunge from it a warranty like that in ques
tion, thus not only making an entirely new contract, but one 
which it is fair to assume the company never would have made 
at all: Provident Assurance Co. v. Mowat (1902), 32 Can. .< 
C.H. 147; Biggar v. Bock Life Assurance Co., [1902] 1 K.ll. 
516; New York Life Insurance Co. v. Fletcher, 117 lT.S. 519; 
Richardson v. Maine Ins. Co., 46 Maine 394, 74 Am. Dec. 459.

This point in my opinion involves no question of estoppel. 
It lacks all the essential elements of that doctrine. Neither is 
it a cpiestion of waiver. That occurs when by some act or agree 
ment subsequent to the making of the contract, the perform 
anee or observance of some condition or warranty in the con 
tract is waived by the person for whose benefit the condition or 
warranty was inserted—and in that case under the terms of 
this policy, no part of the policy could be expunged except by 
agreement endorsed on the policy or attached thereto. Tin 
clause referred to is as follows:—

This policy is made and accepted subject to the foregoing Htipnl.t 
lions and condition#, together with such other provision*, agreements 
or 1 Is ns may be end r»cd hereon or added hereto, and no
oliicer, agent or other representative of this company shall have
power to waive any provision or condition of this policy except wiicli 
a* by the terms of this policy may lie the subject of agreement en 
dorsed hereon or added hereto, and a* to such provisions and con
ditions no iifllcer, agent, or representative shall have such power or
be deemed or held to have waived such provision, or conditions unie- 
such waiver, if any, shall be written upon or attached hereto, nor shall 
any privilege or |H>rmis*ion affecting the insurance under this p >li<y 
exist or la? claimed hy the insured unless so written or attached.
I come now to certain conditions and provisions in the 

policy to which the doctrine of waiver is applicable. It will he 
convenient at the outset to point out a distinction which has been 
made between tlnsc provisions which, if disregarded, créai- a 
forfeiture of the policy itself, and those conditions which if 
unperformed, are a bar to the right to maintain an action. 
This policy contains provisions by which it becomes void in 
certain specified cases some of which are as follows:—

(1) If the insured now has or shall hereafter make or procure an,' 
other contract of insurance whether valid or not on property covered 
by this policy; (2) If the interest of the insured be other than un
conditional and sole ownership; (3) If the subject of insuruti-' I*
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personal property and be or become incumbered by a chattel mort
gage, and (4) If any change take place in the title, interest or pos
session of the property otherwise than by the insured’s death; (5) 
Tlie concealment of any material fact or circumstance concerning 
the insurance or the subject thereof.
The conditions which relate to the maintenance of an 

action are the usual ones as to proof of loss and the adjust
ment of the loss by arbitration. The distinction between the 
two classes was pointed out by this Court in Boum v. .Vational 
Insurance Co., 20 X.B.R. 437. It was also discussed by the 
Court of King’s Bench in Ontario in Mason v. Hartford Insur
ant ('o., 37 U.C.Q.It. 437, and by Strong, J., in \Y<stirn Assur
ance Co. v. Doull, 12 Can. S.C.R. 44(i at p. 434. Let us first see 
whether there has been any breach of these conditions, for if 
there has not, the question of waiver is immaterial. The 
circumstances relied on ns shewing a breach of the conditions 
which 1 have mentioned first are these. It appears that the 
plaintiffs Guimond & Co., on the 12th May, 1910, entered into 
a contract under seal with one Phillip Goulette, by which the 
one agreed to sell and the other to buy two million feet of 
pine lumber, a part of the lumber which was destroyed, at the 
rate of $20.00 per M., $300 to l>e paid on signing the contract 
and the balance in sums of $300 on the 13th of each month. 
Goulette insured this pine lumber for $15,000 by two policies, 
one for $10,000 with the Yorkshire Insurance Co., dated May 
14th, 1910, and the other of the same date for $3,000 with the 
Pacific Coast Company. Both policies were for three months 
from May 20th to August 20th ami the loss in both policies is 
made payable to Guimond & Co., as interest may appear. The 
plaintiffs say that this agreement of May 12, was terminated 
a day or two after it was made and a verbal agreement substi
tuted in its place, by which Goulette was to sell the lumber for 
the plaintiffs on commission. Thu evidence, however, shews 
that so late as July 10, only a fortnight before the defendants 
issued their policy, a change was made in the agreement made 
with Goulette two months previous by striking out the word two 
and inserting one, making it a contract for one million instead of 
two. This alteration is dated in the margin and initialed by the 
witness. Besides this, Goulette has actions pending on the 
policies or renewals of them. In either version it is clear 
that when the defendants entered into this insurance policy, 
the plaintiffs Guimond & Co., in addition to the $51,000 pro
cured by themselves and in their name were interested in 
$13,000 more on the same property, making a total of $00,000 
of insurance on property which according to the plaintiffs’ own 
vaduation was only worth $53,000 when the present insurance 
wais effected. The jury in reference to this branch of the 
raise said in answer to question 5 that at the time this present 
insurance was applied for, none of the lumber covered by this 
policy had been sold, and none of the property transferred to
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Goulette; and in answer to questions 2 and 8 submitted by 
defendants’ counsel they found that the Goulette insurance was 
on the same lumber, but they did not know whether or not 
the Goulette policies had been obtained with the knowledge and 
consent of the plaintiffs Guitnond & Co. In view of this, it is 
impossible to tell whether the plaintiffs procured this Goulette 
insurance or not. There does not seem to be any dispute as to 
the nature )f the dealing* between the plaint ill's Uunnond & 
Co. and the Manque Nationale. On the 5th October, 190!), 
Guitnond & Co.. (acting by the plaintiff Amedie Guimond who 
made the proof of loss) entered into a written agreement with 
the bank by which the bank was to make the plaintiffs Guimond 
& Co., advances for which they were to get security from time to 
time “by means of warehouse receipts, bills of lading and 
transfers made by virtue of the Banking Act, including all 
the merchandise belonging to the undersigned (the plaintiffs 
of the‘nature and following description that is to say” et- 
Then follows a description of lumber admittedly ineluding the 
1 umlier in question.

The agreement authorized the manager of the bank at Mont 
mngny as the attorney of the plaintiffs to give the bank as often 
as requested and to sign the said securities or transfers. The 
agreement was to secure advances to lie made for the season of 
1909-1910. Hypothecations seem to have been executed from 
time to time. The last one was by way of mortgage or bill of 
sale, made on the 15th August, 1910, for $29,153.00 upon lumber 
described as follows :—

On all the In in lier made during the *cawon of 1009 1910 on our him 
her lot* on the river l'p*«h|uitch, in the county of Restigouehe, and 
on all place* where it i* now wituated, whether manufactured or me 
and specially in the yard of our mill and in our lember yard at 
Vamphellton, X.H., and the lumlier manufactured into cedar, spruci 
pine, hirch and all other kind* of lumlier, and other lumber mniiii 
factured out of «aid lumber, and especially 4.900,000 feet, more or 
less, in our lumlier yard at Vamphellton.

This assignment was c .i -uted by Mr. Moisant the bank's 
manager at Montmagny, acting under the power contained in 
the agreement.

At the time of the fire Guimond & Co., owed the bank 
$42,000, of which the $29,133 was secured by the lien on this 
lumlier. At page 211 of the record, 1 see Mr. Hazen the plain 
tiff’s counsel in reply to an inquiry by the Judge whether tins 
included all the plaintiff’s liability said, “All the liability for 
which a lien was given on the lumber.” It is, therefore, not 
in dispute that when the insurance was procured on the 2’nh 
July, 1910, there was in the hands of the bank an irrevocable 
power of attorney from the plaintiffs, by which in consideration 
of advances to lie made from time to time to enable them to 
carry on the season's operations, the lumber could be encuiiv
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lx-red or hypothecated by way of security. It is also not in 
dispute that on the 15th of August, 1010, three weeks after 
this policy was issued and less than a week before the fire, a 
transfer of this specific lumber was made to the bank to secure 
$20,103 of indebtedness, and which according to the plaintiff's 
is the only security on this property. The precise position of 
the plaintiff's as to the title to this property when this insur
ance was effected is not made very clear by the evidence. Hut 
if tin- hank was at that time a mortgagee, it might In- that the 
plaintiff's could properly describe themselves as sole and un
conditional owners. Temple v. Western Assurance Co., 05 N. 
B.R. 171 affirmed on appeal Weshrn Assurance Co. v. Tun pie, 
01 Can. S.C.R. 070, and cases there cited, support that view. 
Hut that does not get rid of the other two provisions by which 
the policy becomes void when the property becomes incumbered 
by a chattel mortgage or a change takes place in the title. The 
jury found that the defendants kn *w when they issued the 
policy that the lumber was mortgaged to the bank. Beyond 
the fact that the loss is payable to the bank, there is no evidence 
to support the finding. They could not have known and there is 
no pretence that they ever had any notice of the mortgage made 
on the 15th August, which in my opinion was a clear violation 
of the provisions of the policy and rendered it void. No 
answer has been made to this objection, and it would seem 
from the provision as to waiver incorporated into the policy 
itself no answer could Ik- of any avail except a written agreement 
endorsed on the policy itself or attached thereto.

In reference to proofs of loss the policy provides that in case 
of a fire occurring “the insured shall give immediate notice of 
any loss thereby in writing to this company, protect the prop
erty from further damages, forthwith separate the damaged 
and undamaged personal property, put it in the best possible 
order, make a complete inventory of the same, stating the 
quantity and cost of each article and the amount claimed there
on: and within sixty days after the fire, unless such time is 
extended in writing by the company, shall render a statement 
to this company signed and sworn to by the said insured, stat
ing the knowledge and belief of the insured as to the time and 
origin of the fire, the interest of the insured and of all others 
in the property; the cost value of each item thereof and the 
amount of loss thereon” and various other facts not in dis
pute here. It is also provided that the company may require 
further information, may examine the insured on oath and 
inspect their books and papers and require the certificate of 
a notary public or a magistrate, etc. Then follows a provision 
that in the event of disagreement as to the amount of loss the 
same shall as above provided Ik- ascertained by two competent 
ami disinterested appraisers, the insured and company each 
selecting one and the two so chosen shall first select a competent
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and disinterested umpire; the appraisers together shall then 
estimate the loss, or in ease they disagree, the umpire shall act 
and the award in writing of any two of the three shall deter 
mine the amount of sueh loss. Then follows this clause:—

This company shall not be held to have waived any provision or 
condition of this policy or any forfeiture thereof by any require 
ment, act, or proceeding on its part relating to the appraisal or 
to any examination herein provided for, nnd the loss shall not In* 
come payable until 60 days after the notice, ascertainment, estimate 
and satisfactory proof of the loss herein required have Imsmi received 
by the company including an award by appraisers when appraisement 
has been required.

It is then provided ns follows:—
No suit or action on this policy for the recovery of any claim 

shall be sustainable in any Court of law or equity until after full 
compliance by the insured with all the foregoing requirements nor 
unless commenced within twelve months next after the fire.

It is, I think, clour that it was the intention of the p rties to 
this contract that the amount of the loss was in the case of tin- 
parties disagreeing to be determined by appraisers to bo 
selected as provided by the policy. It is, I think, equally 
clear that the efl'eet of the clauses I have quoted was to make il 
a condition precedent to the insured’s right to maintain an 
action that the amount of the loss should first be ascertained 
in the way I have mentioned, just in the same way that the 
delivery of proofs of loss as required by the policy is a coin I i 
tion precedent to the right to maintain an action. See Guerin 
v. Manchester Ass. Go., 2!) Can. S.C.R. 139 and Lantalum \. 
Anchor Ins. Co., 22 N.B.R 11

It is expressly provided that no action shall be maintained 
until all these requirements as to ascertaining the amount of 
the loss and delivery of proofs (which are to include a copy of 
the award of the appraisers) shall have been fully complied 
with. Admittedly they have not been complied with so far 
as the appraisement of the loss is concerned. Have they been 
in regard to the proofs of loss? The policy allows sixty days 
within which the proofs are to be furnished. The plaint ill's 
took over three-quarters of that period ami therefore had ample 
time to acquire all the information necessary for the purpose. 
Several objections were taken to the sufficiency of tin* proofs, 
but 1 shall only notice three. The policy requires the proofs 
to state among other things, the knowledge and belief of the 
insured as to the time and origin of the fire, any changes in the 
title since issuing the policy and all incumbrances. The proofs 
state that the origin of the fire was unknown to the insured, 
but they entirely ignore the requirement as to their belief and 
say nothing whatever about it. Neither do they mention the 
incumbrance given to the bank on the 15th August. The proof 

used was a blank printed form, and in it, it is stated that the
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property at the time of the fire belonged to the insured and no 
other person hud any interest in it, except the Banque Nationale 
for advances. They do not state the nature of the interest or the 
amount of advances. The clause in the form of proof relating 
to a statement of the “nature and amount of incumbrance at 
the time of the fire, if any” gives no information of any kind. 
Two questions, 12 and 14, were answered by the jury and relate 
to the proofs of loss. In answer to the 12th, they found that 
those proofs were in substantial compliance with the conditions 
of the policy. And in answer to question 14 they found that the 
plaintiffs did within sixty days after the fin1 render to the de
fendants a signed and sworn statement stating the knowledge 
and belief of the plaintiffs as to the origin of the fire, the interest 
of the insured and all others in the property, the cash value 
of each item, the amount of the loss and the nature of the in
cumbrances (if any) upon the insured property. As to the 
second of these questions, the document itself shews how in
accurate the answer is. And as to the other, there are some 
observations by the learned Judge which might more properly 
be introduced later on, but which 1 shall refer to here. In pre
senting question 12 to the jury, the learned Judge said:

Well, the proofs of loss were delivered mid ns far ns I enn sec— 
at all events, I so direct you—they np|iear to be in substantial com
pliance with the conditions of the policy. There is a question of law 
raised by Mr. Teed here ns to whether or not there should not have 
been something done in addition to what has lieen done to prove these 
documents, but that is a matter of law. For the purposes of this 
case, at all events. I direct you that these proofs, because they ap
pear to have been written by some person versed in the subject and 
upon blank forms from the insurance ollice that they are in substan
tial compliance with the requirements of the insurance laws, and 
were delivered within sixty days.
If by the term substantial compliance, the Judge meant that 

there had been an actual compliance, 1 cannot agree with 
him, even then, if it was a question of fact to be left to the 
jury, the Judge 1 think erred in telling the jury how to find it. 
If for instance, the plaintiffs in their proof of loss had given 
certain details as to the origin of the fire which the company 
thought were not as fully and circumstantially set out as they 
should be, it might then be a question for the jury to say 
whether the account given was such as ought to satisfy the com
pany as reasonable men. But where, as in this ease, the require
ment of the policy has been ignored altogether, there cannot 
he a substantial compliance where there was no compliance at 
all. The policy requires certain proofs to be given within a 
certain time. It is not for the jury to say that the company 
ought to be satisfied with other proofs at a later date. This 
brings us to the question of waiver as applicable to these proofs 
of loss for the jury have found not only that the proofs were
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Rood and sufficient, but that all defects in them, if there 
were any, have been waived. I have given my relisons for 
thinking them insufficient and I shall now endeavour to shew 
that there has been no waiver. I find I must make a more 
particular reference to question 21 and its answer. The ques
tion reads thus:—

Did the defendant company either by itself or its duly authorised 
spent waive the performance of any and all of the conditions of the 
policy in regard to the following matters: (o) As to the value of 
the property insured; (6) In regard to notice of loss; (c) In regard 
to proofs of loss; (rf) In regard to the time when proofs of loss were 
to be delivered; (r) In regard to there being a railway running 
through the yard where the lumber was piled ; (/) In regard to ar 
bit ration of the amount of loss; (g) in regard to the unconditional 
and sole ownership of the insured property by the plaintiff.
To each one of these the jury answered, “Yes.” In answer 

to a question submitted by the Judge on the suggestion of the 
defendant’s counsel, the jury said the waiver was made “by 
defendant inspecting property before issuing policy and ap 
praisers inspecting after fire and issuing policy and receiving 
premium.” The only ground which can possibly have any 
reference to proofs of loss is that the company’s appraisers 
inspected the property after the fire. We must therefore ex 
amine the evidence upon which the jury have come to this eon 
elusion because, 1 think it is the duty of this Court, if possible, 
to give effect to the answers of jurors to questions of fact 
properly submitted to them and upon which they have been 
properly instructed, it appears from the evidence that tin 
plaintiffs, immediately on the fire occurring, communicated tin 
fact by telegram to the Banque Nationale at Montinaguy and 
they, on the 22nd of August, the day after the fire wrote the 
defendants’ agents at St. John a letter which is as follows : -

Montmagny, Que., 22ml August, 1910. 
Messrs. A. C. Fair weather & Sons,

General Agent*, Fidelity l'hwnix Fire Company and 
Commercial Vnion Assurance Company, Limited,
St. John, N.B.

Gentlemen,—A* we just had a message stating that the lumber 
belonging to Guinnuid, Couillard, Frere Si Co., at Campbellton, X.Il
ls all burnt out, please note that the policies on this lumber have 
been transferred to us and all losses are payable to l^a Ilaiii|uv 
Nationale. Montmagny, Quebec. We hold policy No. 204, $4,000 in 
the Fidelity Phœnix Fire Insurance Company of New York an>! 
policy No. 89(141.19, $10,000 in the Commercial Union Assurance 
Company, Limited, and you will please communcate with us directly 
in settlement of same.

Yours truly,
Arthur Moihant, Manager.
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In reply, Messrs. Fairweather wrote the bank on the 31st 
August as follows:—

Gentlemen,—In reply to telegram, matter is in adjuster’s hands. 
Mr. Edgar Fairweather, who described himself as an ad

juster and agent went to Campbellton on the 24th of August. 
He said his duties and instructions as an adjuster were “to 
go and ascertain the amount of loss caused by tire and to ascer
tain the cause of the tire, if possible, make inquiries and get 
information in regard to it and report.” He says that in com
pany with Mr. Murray of Campbellton, he went and looked 
over the lumber yard in order to form some opinion as to the 
lumber that had been piled there. He then made inquiries of 
some people and later on went to see Amedee Guimond, one 
of the plaintiffs, who at that time seems to have been living in 
a shack at the lumber yard. He met Guimond there and also 
Spearin, one of his surveyors. He made enquiries as to their 
knowledge of the origin of the fire, the quantity of lumber 
destroyed, what books or papers they had and the other insur
ances. He does not seem to have got any very definite informa
tion. He went back to the town and procured the services of 
Anderson, a surveyor, and these two vent back to the yard 
again. Anderson made some measurements of the yard where 
the wood had been piled, with a view of estimating the quan
tity destroyed. The next day Mr. Frink, another adjuster, 
arrived, and the two of them had an interview with Guimond, 
much the same as the first.. They made some measurements at 
the yard, inquired of the I.C.R. officials as to lumber hauled 
by them for Guimond and returned to St. John. The accuracy 
of Mr. Fairweather’s account is not questioned. This is the 
only evidence except that w’hich was given as to the interview 
without prejudice, relied on as establishing a waiver. In my 
opinion it is altogether insufficient for that purpose. In 
Western Assurance Company v. Doull, 12 Can. S.C.R. 446, al
ready referred to, the circumstances were very similar. Strong, 
J„ in speaking of Corey the adjuster, says at p. 458 :—

Hut even if Corey had had authority to waive, it in plain, on the 
evidence, he never assumed to exercise it. AH he did was to as
certain the circumstances attending the loss, and the amount which 
the appellants would have had to contribute to it in case they had 
been liable to pay, he did not assume to waive any rights of the ap
pellants, and nothing of the kind could be implied from the investi
gation and valuation which he made or caused to be made.
In the present case it is clear that Fairweather had no 

authority to waive proofs of loss, neither did he assume to exer
cise any such authority. His examination was made many 
weeks before the proofs were furnished and it is clear that the 
plaintiffs never acted upon the idea and never entertained any 
notion that the defendants had waived their right to have the
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proofs according to the terms of the policy. To hold that such 
an examination or investigation as these officers of the company, 
by whatever name you choose to call them, made, establishes a 
waiver of proof of loss would be to hold that companies in such 
cases are powerless to make inquiry as to a loss except at the 
risk of waiving all right to the insured’s statement of the 
nature and origin of the loss and other facts which the con 
tract of insurance had made a condition precedent to the right 
to sustain an action. This present policy, I think in effect, if 
not in terms provides against any such result from an investi 
gation. By the clauses which I have already quoted, provision 
is made for an appraisement of the loss either by agreement 
between the insured and the company or, in case of their dis
agreement, by arbitration. IIow can there be a disagreement 
as to the amount of a loss until the company has some in for 
mation as to the quantity and value of the property destroyed. 
The proofs of loss are required in case of appraisement to 
include the award, and yet it is agreed that the very acts neces 
sary to getting the award operate as a waiver of the right to 
get the proofs at all. The provisions in the policy requiring 
prompt notice of a loss—requiring the insured to protect the 
property from further damage, to separate the damaged goods, 
make an inventory and statement of claim are all for the pro
tection of the company and to afford facilities for an early 
examination of the nature and extent of the loss and of them
selves, have no bearing on the question of waiver. In addition 
to all of this, the present policy provides “that no act, requin 
ment or proceeding relating to the.appraisement or to any 
examinations provided for in the policy shall be held to hi* a 
waiver of any condition or any forfeiture.”

If the contract by express terms provides that an examina
tion of the insured under oath shall not operate as a waiver 
of conditions, an ordinary enquiry by the company as to I lie 
nature and extent of a loss such as any prudent ordinary busi
ness man would make, ought not to have that effect by impli
cation.

There is one other piece of vidence which must not lie 
overlooked, because it was referred to as establishing either a 
waiver or estoppel, though there does not seem to have been any 
question submitted to the jury on the point. The plaintiff 
Amedee Guimond after stating what took place between Frink 
and Fair weather, as I have already described, gave the follow
ing testimony :—

Q. Wee anything said by Mr. Frink or Mr. Fairweather with re
ference to anything more for you to do? A. Mr. Fairweather got 
up closed his books and papers and told us the reclamation was m "le; 
that he would see we were all well treated.

Q. Did he say anything else? A. 1 don't remember.
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Q. In consequence of what Mr. Frink and Mr. Fnirweather said, 
did you do or not do anything? A. I depended on what lie said and 
didn't do any more, exacting yet to get settled. On his cross-examin
ation he was asked ns follows: “Q. You told Mr. Taylor to this effect, 
that from what Mr. Fnirweather and Mr. Frink had said you thought 
there was nothing further for you to do, that you would be settled 
with? A. Yes. <^. That was within how long after the lumber lire 
that they were up there? A. At most three days after the fire. Q. 
When did you get notice or become satisfied that the companies were 
not going to settle with you and that you had to do something else? 
A. When we saw we were getting no news of anything we decided 
to act. Q. And then you put in the proofs of loss that you did put 
in? A. Mr. Maurieet came down and took charge of the claim. Q. 
Who is Mr. Maurieet? A. He is an insurance adjuster or appraiser. 
He might be an insurance agent, I don’t know exactly. Q. Did you 
send for Mr. Maurieet or how did lie happen to come? A. It was the 
hank that sent down Mr. Maurieet. Q. Then you had the proofs of 
loss made up and put in? A. Yes.
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I do not see how anything Frink did or said could affect 
the defendants, for he did not represent them in any way, but 
was there for other companies altogether. The jury do not 
seem to have relied on this evidence as establishing waiver and 
I think it is clear that there was nothing in the way of estoppel. 
There was nothing, according to Guimond’s own account, which 
prejudiced the plaintiffs or lulled them into inaction in any 
way. Under these circumstances, it is unnecessary to refer to 
Fairweather’s evidence on that point. 1 notice that the Judge 
told the jury that the retention by the company for a long 
time without objection of proofs of loss had been held to con
stitute a waiver of fuller or further proof. This is not in 
accordance with the opinion of this Court in McManus v. .Kina 
Insurance Co., 11 N.B.R. 314, where Carter, C.J., says at p. 
315

Wc do not feci inclined to adopt the doctrine which Inn been cited, 
with nome appearance of authority, from some of the Court* of the 
United State*, that the mere fact of an insurance company stating 
no objections to the preliminary proof given of a loss, is alone suffi
cient to shew that they waive any objection to such preliminary 
proof. Joined to other circumstances, it may lie of some import, as 
where other objections are made, and no objection is raised as to 
the sufficiency of the preliminary proof, when it may lie inferred that 
when the company state their objections, they state nil on which they 
mean to rely. But we cannot think that total silence and inaction 
can fairly be taken as proof of abandoning all objections to the ad
verse claim of the other party.

In Hyde v. Lcfaivrc, 32 Can. S.C.R. 474, Taschereau, J., 
in delivering the opinion of a majority of the Court says:— 
(p. 478) “Waiver cannot be implied from mere silence.” 
Bull v. North British Co., 15 Ont. App. 421 and affirmed by 
the Supreme Court of Canada, Imperial Fire Ins. Co. v. Bull,
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18 Can. S.C.R. 697, was cited as sustaining the Judge’s view 
In that case the company had actually paid the loss to the 
mortgagees to whom it was made payable and were seeking to 
be subrogated to the mortgagees’ rights. The Court held that 
the company had waived all objection to the proofs of loss, 
that they had made no objection to the proofs until after the 
expiration of about nine months and had paid the money to 
the mortgagees. The real question involved there was the 
right of subrogation. In the report of the case in the C.P. 
division, Bull v. North British Co., 14 Ont. R. 322, it will be 
found that the whole question as to the sufficiency of the proof 
of loss was made to depend upon the payment of the loss to the 
mortgagee and the provision of a statute cited in full at page 
328 and commented upon at pages 330 and 331. That case has 
no bearing on this. The jury did not base the waiver on any 
such ground, and 1 am unable to see how any such question 
arises here. In my opinion the proof of loss is defective in 
the way I have mentioned, and there was no evidence of waiver 
to leave to the jury and that the ground upon which the jury 
base their finding is not sustained by the evidence. See Nixon 
v. (jui in I ns Co., 23 Can. S.C.R. 26; Employers* Liability A 
('o. v. Taylor, 29 Can. S.C.R. 104 ; Logan v. Commercial Union 
Ins. Co., 13 Can. S.C.R. 270: Atlas Ass. Co. v. Brownell, 29 Can. 
S.C.R. 537 ; Commercial Ass. Co. v. Marge sun, 29 Can. S.C.R. 
601 ; Western Ass. Co. v. Doull, 12 Can. S.C.R. 446 ; McKean v. 
Commercial Union Ass. Co., 21 N.B.R. 583.

There are other points involved in this case, some of them 
of considerable importance, but as I think, for the reasons I have 
expressed that the plaintiffs’ action must fail, it is not neces
sary that I should further prolong my remarks. If 1 should 
prove wrong in the view's I have put forward, I should think 
that the defendants are entitled to a new trial on the ground 
of misdirection. In eases like these it is useless to ignore the 
fact that there exists in the mind of the ordinary juror a dis
position to find quei- is of fact in favour of plaintiffs and 
against the companie Recognizing this, as anyone of judicial 
experience must, it is important that the greatest care and 
clearness should be exercised by Judges in their instructions 
so as to enable jurors to understand fully and appreciate precise
ly the nature of the questions they are called upon to answer 
and the law as it bears upon them. A general statement of the 
law without pointing out its application to the facts of the par
ticular case must in a great majority of cases embarrass rather 
than aid a jury in their deliberations. This question is discussed 
in Spencer v. Alaska Packers’ Association, 35 Can. S.C.R. !,»2 
on appeal from a judgment of the Supreme Court of British 
Columbia. The principle involved is thus stated by Lord Black-
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burn in Prudential Assurance Co. v. Edmonds, 2 A.C. 487 at 
p. 507

I take it that when there is a case tried before a Judge sitting with 
a jury, and there arises any question of law mixed up with the 
facts, the duty of the Judge is to give n direction upon the law to 
the jury, so far as is necessary to make them understand the law 
as bearing upon the facts before them. Farther than that, it is 
not necessary to go. It is a mistake in practice, and an inconvenient 
one, which very learned Judges have fallen into, of thinking it neces
sary to lay down the law generally, and to embarrass the case by 
stating to the jury exceptions and matters of law which do not arise 
from the case. That is not the duty of the Judge at all, and I think 
it is better not to do it. So far as a statement of the law is neces
sary to give a proper guide to the jury upon the case, the Judge 
should state it; and although it is generally said, and said truly, 
that non-direction is not a subject of a bill of exceptions, yet when 
the facts are such that in order to guide the jury properly there should 
be a direction of law given, the not giving that direction of law would 
be a subject for a bill of exceptions and would Ik- a ground for a 
venire Je novo. When once it is established that a direction was not 
proper, either wrong in giving the wrong guide, or imperfect in not 
giving the right guide to the jury, when the facts were such as to 
make it the duty of the Judge to give a guide, we cannot enquire 
whether or no the verdict is right or wrong as having been against 
the weight of evidence or not, but theie having l»eeii an improper 
direction there must have been a venire de novo.

I have read the report of the Judge’s charge several times 
and I cannot hut think that lie has fallen into the error, if I 
may be allowed to say so, pointed out by Lord Blackburn in the 
passage l have just quoted Extracts from text-books, how
ever accurate they may be, are necessarily general in their 
character, and without reference to any special statement of 
facts, unless these extracts are accompanied by special instruc
tions to the jury as to their bearing and application to the par
ticular facts of the case before them, the result must be to 
confuse rather than aid them in discharging their duty. I 
think there were no such instructions in this case, and the jury 
therefore reached their conclusions without the benefit of a 
guide, which it was the right of the parties they should have.

There are other questions involved in the case to which I 
have not thought it necessary to refer. Judgment entered for 
defendants.

Landry, J. :—I agree with the Chief Justice.
White, J. :—Having reached the conclusion that the verdict 

should be entered for the defendant, upon the grounds on which 
the Chief Justice rests the judgment he has just delivered, 
other than the question as to the sufficiency of the proofs of 
loss, or, if they are insufficient, as to whether or not the de-
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fendants have waived, or are estopped from objecting to, such 
insufficiency, i have not considered these last mentioned ques 
tions as fully as 1 would wish to do if l had not reached tli« 
conclusion that the verdict should be entered for the defendant 
upon the other grounds, upon which the learned Chief Justi- • 
rests his judgment. 1 therefore, express no opinion as to tin; 
sufficiency of the proofs of loss, or as to the questions of waiver 
or estoppel in respect to the same.

McKeown, J. :—1 agree with the Chief Justice.
Judgment for d<fendants.

ONT.

C. A.
1912

March 19.

THE KING v. WRIGHT.
Ontario Court of Appeal, .Moss, C.J.O., darroir. Marl arm, Mcmlith,

A! a grc, JJ.A. Ilarch 10. 1912.

1. Siumxo i g IV—20)—Offences—False statement ok hervici u\
APPLICATION FOB MASTER'S CERTIFICATE.
Tin- offence of making u falac representation for the pur|Ni». f 

obtaining a certificate of competency as muster of a passenger atcuimT 
under the Canada Shipping Act, R 8.V. 1900, ch. 11.1, is negatived if 
it appear» that there was no guilty knowledge or intent on the part 
of the accused and that the only error in his application | at per* was 
that believing that service as second mate counted in like manner 
as would service as first mate, he represented that he had served as 
mate “on a certain boat for a year whereas a part of the time had 
been served as second mate and the remainder as mate (i.e., first 
mate), particularly where the examining officer when called as a 
witness testified tliat he would have passed the applicant's pa|s>rs 
had the actual facts been shewn.

2. Shipping (8 IV—20)—Offences—Certificate of service—Incobkkt
STATEMENT IX CERTIFICATE OF DISCHARGE.

A certificate of discharge furnished by the master of a ship the 
second officer under sec. 170 of the Canada Shipping Act, R.S.C I!"h5, 
ch. 113 (Form K.) is not a certificate of service within section 1-3 
of that Act making it an offence for a person to fraudulently make 
use of a certificate of service to which he was not entitled.

Case stated by the Senior Judge of the County Court of 
the County of York upon the ac of the defendant after
trial upon a charge of offences against the Canada Shipping 
Act.

Both questions submitted were answered in the affirmative 
Messrs. ./. J tuning», and II. C. Macdonald, for the Crown. 
II. II. Dewart, K.C., for the defendant.
Moss, C.J.O. :—The defendant, having been committed for 

trial by the Police Magistrate for the City of Toronto u|hhi 
charges preferred against him in the Police Court, and being 
in close custody, duly elected to Ik* tried by a Judge without a 
jury, pursuant to the provisions of the Criminal Code in that 
behalf. lie was thereupon tried by His Honour Judge Win

27
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Those charges were laid under sec. 1211 of the Canada Ship
ping Act, the first charge having relation to sub head (d) and 
the second to sub head (a). The effect of these is to declare 
guilty of an indictable offence any person who—(o) makes, 
procures to be made, or assists in making, any false representa
tion for the purpose of obtaining for himself or for any other 
person any certificate of competency or of service ; or—(dx 
fraudulently makes use of any sueh certificate which is forged, 
altered, cancelled, or suspended, or to which he is not justly 
entitled.

It would have been more convenient if the order in which 
the counts are set out in the charge-sheet had been reversed so 
as to correspond with the order of the sub-heads of see. 123 
under which they are framed. And. inasmuch as the second 
count charges a violation of the provisions of sub head (a), 
it is convenient to consider it first and to deal with the first 
count last.

The defendant, a sailor on the inland waters of Canada and 
the holder of a certificate of competency to act as mate on a 
ship trading on the inland waters of Canada, made application 
to Mr. W. F. McGregor, the official examiner at Windsor for 
the Department of Marine and Fisheries, to be examined for a 
certificate of competency as master of a passenger steamer on 
inland waters. A printed form of application issued by the 
Department was furnished him by the examiner, who filled in 
some of the particulars. The defendant tilled in the remainder,

Chester, Senior Judge of the County Court of York, presiding 
in the* County Court Judge’s Criminal Court, upon a charge- 
sheet containing two counts : first, that he fraudulently made 
use of a certificate of service to which he was not justly en
titled, contrary to the Canada Shipping Act, R.S.C. 1906 eh. 
113; and, second, that he made a false representation for the 
purpose of obtaining for himself a eertifieate of competency, 
contrary to the Canada Shipping Act. The date of the com
mission of the alleged offences was stated to be the 12th March. 
1910.

The learnd Judge found the defendant “not guilty ’ of 
either of the offences charged ; but, at the request of counsel 
for the prosecution, stated a ease under the provisions of the 
Criminal Code in that behalf, reserving two questions, viz. : 
'1st. Upon the evidence, was I right in holding that the use 

made by the defendant of the document which he presented 
to the examiner of masters ai d mates at Windsor was not an 
offence under the first count above set out? 2nd. Upon the evi
dence, was I right in law in holding that the defendant did 
not make such a false representation as to constitute an offence 
under the second count above set outT”
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signed it, and returned it to the examiner on the 12th Mareh. 
1910.

Accompanying the application were three other docu 
mente:—

(a) A certificate of discharge for seamen according to form 
K in the schedule to the Act, signed by the master of the 
steamer “Iroquois,” stating, among other particulars, the fol
lowing :—

Capacity. Date op Entry. Date op Discharge.

1st Mate. April 25th, 1908. December 8th, 190S.

(b) A testimonial dated the 9th December, 1909, signed 
by the master of the steamer “W. D. Matthews,” stating that 
the defendant was second mate on the “ W. D. Matthews” from 
the 26th April to the 14th August, and first mate from the 15th 
August to the 9th December, 1909.

(c) A testimonial dated the 8th March, 1910, signed by the 
master of the steamer “Storraount,” stating that he knew tin- 
defendant for the past few years as second mate of the 
steamer “Algonquin” and ns mate of the “Iroquois” and the 
“Matthews.” All these documents give him a good character 
for ability, conduct, sobriety, trustworthiness, and competence 
In setting out the application the particulars of testimonials 
of service he gave the following:—

Ship's Name. Rank.

1. Iroquois. Mate.

2. W. I). Matthews 2nd Mate

3. " " Mate.

The defendant was duly examined by the examiner, as r< 
quired by the Shipping Act, and obtained a certificate of com 
petence as a master.

The charge against him on the second count is, that, in the 
application and papers produced by him, he made a false n 
presentation for the purpose of obtaining the certificate. Tin- 
gravamen of the charge is, that he represented that he had 
served as mate for a year, when in fact he had not served for 
that length of time, and that he made the representation know 
ing it to lie false and for the purpose of deceiving the Depart 
ment into granting him a certificate of competency. The

Commencement. Termination.
Time in

April 25. 1908.

April 20. 1909.

August 15, 1909.

Dec. 8. 1908.

Aug 14. 1909.

Dec. 9. 1909.

/ 7month'

/ 3 months, 
\ 18 days 
/ 3 months,
94 d»>
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learned Judge, who heard the testimony of the witnesses, in
cluding that of the examiner and of the defendant, completely 
exonerated the latter from the charge of fraudulently or know
ingly making any false representations; and, upon the whole 
evidence, he was justified in coming to that conclusion. There 
is no doubt that in one sense the statement in the certificate of 
discharge as to the capacity in which the defendant served on 
the “Iroquois” is not strictly correct. It represents the defen
dant as serving as first mate during the whole season of 1908, 
whereas during the greater portion of the time he was serving 
in the capacity of second mate. But, at the time the discharge 
was given and for some time before, he was the first mate of 
the “Iroquois.” According to a literal construction of the 
Shipping Act, only one officer known ns a mate is recognised 
on inland vessels. But, as the evidence shews and the learned 
Judge found, in actual practice there are officers serving under 
and next to mates who are cal’ed second mates, or probably 
in the passenger steamers second officers, as distinguished from 
mates or first officers. These persons not infrequently perform 
the duties or some of the duties of the mate or first officer. This 
appears to have been recognised by the examiner, who testified 
that, if the certificate had shewn the period of service on the 
“Iroquois” to be partly as first mate and partly as second mate, 
but covering the period stated, he would have accepted it. It is 
to be borne in mind, also, that, before shipping on the “Iro
quois” for the season of 1908, the deTendant had obtained and 
was the holder of a certificate of competence as mate, so that 
during that season he was actually qualified to perform, and 
to a considerable extent throughout the season did perform, the 
duties of a mate. The defendant, who seems to have given his 
testimony in a fair and straightforward manner, swore that the 
certificate of discharge was drawn up, signed, and handed to him 
by the master of the “ Iroquois” without any request or sugges
tion as to its contents; that, when he read it, he saw it was in
correct, because he was not first mate all the time, but he did 
not know’ that there was only one person recognised under the 
law in Canada on the inland waters as mate—in other words, 
none but first mate—and that he considered that second mate’s 
service under a certificate of competency as mate counted. In 
this view he appears to be supported by the examiner.

Upon all the facts, the learned Judge found that the de
fendant was not guilty of falsely intending to misrepresent 
the facts, and that there was no intent on his part to make use 
of the certificate of discharge as a false representation.

It is, of course, a matter of public importance and con
cern that there should be no evasion of the provisions of the
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Shipping Act in regard to any of its particulars, and especially 
so in regard to the competency and skill of those to whom tin 
safety of lives and property are intrusted ; and that, where 
wilful fraud and misrepresentation arc proved to have been 
practised, punishment should follow.

But where, as here, even the examiner, to whose judgment 
the question of proper service was committed by the Depart 
ment, was unable to see any infraction of the law in what was 
done in this ease, it could hardly be expected that the learned 
Judge should decide otherwise than he did.

The second question should, therefore, be answered in tin* 
affirmative.

The first question is readily answered. The find, count 
charges the defendant with fraudulently making use of a cer
tificate of service to which he was not justly entitled, and is laid 
under sub-head (d) of sec. 123. The certificate there referred 
to is plainly either the certificate of competency or of service 
referred to in sub-head (a).

The certificate of discharge under sec. 176, form K, is an 
entirely different document from the certificate of service re
ferred to in sub-head (a) of sec. 12C.

The certificate of competency there spoken of is plainly 
the document provided for by sees. 82-84, inclusive ; and the 
connection renders it equally plain that the certificate of service 
spoken of is the document provided for by secs 85-91, inclusive.

It is against the fraudulent use of “such certificate” that 
sub-head (d) is directed. The production to the examiner of 
the certificate of discharge was, therefore, no offence against 
this provision of the Shipping Act; and there was no proof of 
the first count in the charge-sheet.

The first question should also be answered in the affirmative

Qarrow and Maclaren, JJ.A., concurred.

Meredith, J.A., for reasons stated in writing, agreed in the 
result. He said that the defendant obtained a master's certi
ficate to which he was not entitled, and obtained it upon untrue 
statements in writing given by him for the purpose of obtain
ing such a certificate. But, by reason of the finding of fact ex
culpating him from a guilty knowledge of the wrong which he 
perpetrated, he must go free of the criminal law, however he 
might fare elsewhere.

Magee, J.A., wrote an opinion in which he stated that he 
fully agreed that the questions should both be answered in the 
affirmative, and for the reasons above given. He added that he 
had been unable to find anything in the Canada Shipping Act, 
or the Regulations thereunder, to indicate that, for the purpose
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of obtaining a certificate of competency as master for inland 
waters, service in the capacity of second mate, by a person hav
ing a certificate of competency as mate, is not as effective as 
service in the capacity of first mate. This view was enforced 
by references to the Act and the Regulations.

Questions answered in the affirmative, and Crown's appeal 
dismissed.
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ROGERS v GRAND TRUNK PACIFIC RAILWAY CO. MAN.

Manitoba Court of Appeal, Jloucll, C.J.M., Hi chard*. Perdue, Cameron p »
and Uaggart, JJ.A. April 29, 1912. ‘

1. Railways (8 II I) G—70)—Liability ok railways for damages— ------
Kii.li.no iiormks on track—Failure to prove statutory be- April 29.
^VIREMENTS.

A railway company operating under and subject to tin* Railway 
Act of Canada is liable for killing horses at large upon the railway 
line, unless the railway company establishes under RXC. 1909, ch.
37, sec. 294 (4), that the animals got at large through the negli
gence or wilful act of the owner or his ag "'t or the custodian of 
such animals or his agent, or unless the circumstances ns to the man
ner in which the horses came to be at large are within the special 
exceptions from liability stated in secs. 294 and 29Ô of the Railway 
Act

Appeal from decision of Macdonald, J., in favour of the 
plaintiff at the trial.

The Court dismissed the appeal with costs, Richards, J.A., 
dissenting.

The plaintiff occupied the east half of section 10, township 
12, range 19, west of the first principal meridian, and the line 
of the defendant company runs through it.

On the 12th or 13th day of December, 1911, five horses, the 
property of the plaintiff, strayed on to the defendant company’s 
track, and on the 13th December they were found on the side 
of the defendant company’s track, one dead and three others so 
injured that it became necessary to destroy them, the fifth 
escaped, and the plaintiff brings this action claiming damages 
for the loss of the four horses.

The judgment of Macdonald, J., affirmed on this appeal was 
as follows:—

Macdunaij), J. :—Although there was no eye-witness to the 
running down of the horses by the defendant company, yet I 
have no hesitation in finding that the injuries sustained, with 
the résulta that followed, are attributable to the animals being 
struck by an engine of the defendant company’s and running on 
their line of railway.
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One of the defendants witnesses says that the 7.30 train was 
the one that did the damage.

Sec. 294, sub-sec. 4, of eh. 37 R.S.C. 1906, provides that:—
When any hows, sheep, swine or other cattle at large, whether upon 

the highway or not, get upon the property of the company ami are 
killed or injured by a train, the owner of any such animal so killed 
or injured shall, except in the east's otherwise provided for by the next 
following section, lie entitled to recover the amount of such loss or 
injury against the company in any action in any Court of competent 
jurisdiction, unless the company establishes that such animal got at 
large through the negligence or wilful act of the owner or his agent 
or of the custodian of such animal or his agent.

The exception in the cases otherwise provided for by the next 
following section referred to in the above section has no applica 
tion here.

It is conceded by counsel for the railway company that to 
entitle them to succeed the onus is upon them of proving that 
the animals got at large through the negligence or wilful act or 
omission of the owner or his agent. The question is. therefor- , 
one purely of fact.

The plaintiff kept the horses in an enclosure surrounded by 
a wire fence four feet high, this enclosure is about one-half a 
mile from the railway company's track. The horses escaped 
from this enclosure, and it is claimed by tin* defendant company 
that such escape was through the negligence or wilful act or 
omission of the plaintiff in not having his fences in proper con 
dition or repair, and in such a condition as to be unfit to hold 
within its enclosure any animal.

Now what is the evidence of negligence against the plaintiff 
His own evidence is that on the evening of Saturday, Decemlx i 
11th, the horses were placed within this enclosure, where the.x 
had been for three weeks previous to this date; a poultry house 
stands at a point about the centre of the south fence of tlv 
enclosure: to the east of this poultry house stands a tree a few 
feet distant, and between this house and tree is the gap through 
which ingress and egress could be had to the enclosed field 
When the horses were placed within the enclosure this gap was 
closed up by hoards to the height of fifty inches. On the even 
ing of the 11th December, the plaintiff' says that about dark li 
fed the horses in this enclosure and the gap between the hoie- 
and the tree was closed. In the morning he discovered the boards 
closing the gap broken down and the horses gone. Thai tli 
plaintiff and his family made diligent search immediately tlv : 
is no doubt.

The animals wandered in different directions, finally getting 
on to the railway track at a crossing of the road allowance north 
west of the plaintiff's farm, and at this crossing there were no
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cattle guards as required by the Railway Act. A short distance 
west of this point on the track the horses were found in the 
condition mentioned.

For the defence William 1). Hayes is the principal witness. 
He was engaged by the plaintiff as a farm labourer, taking care 
of the horses, cattle, etc. He went to the plaintiff’s place on the 
10th December, 1910, but he says he never saw the horses in 
question there. In referring to the fence surrounding the en
closure where the horses had been kept, he says there was an 
opening and that during the three months he was there he never 
saw it closed, and there was no gate through which the cattle 
passed. There also was an opening at the poultry house where 
he was told the horses had broken through and this also lie says 
was down all the time he was there. These were the only open
ings in the enclosure, and, although he says this was the con
dition of the fence during all the time that he was there, I am 
satisfied that he knows nothing of the conditions prior to the 
horses breaking through, and although he went to the plaintiff’s 
on the evening of Saturday the 10th, it seems to me unreasonable 
that he would take such note of the fence and its openings on the 
day following, which would be Sunday and the ordinary routine 
of work not followed as would enable him to speak with any 
degree of certainty of conditions on the 11th and on the evening 
of that day the horses escaped.

The only other witness for the defence was Robert W. Adams, 
and although he condemns the plaintiff’s fences, I am not quite 
satisfied with his testimony. On December 5th he called at plain
tiff’s in search of a missing horse and went to the south boundary 
of the fifty-acre enclosure and there were no horses within the 
enclosure, but he says he would not expect them there at that 
hour in the morning. In describing the condition of the fence 
he says his heifer one day went through the fence, but on cross- 
examination he admitted that he did not see the animal go 
through and the plaintiff’s evidence that this heifer followed his 
herd seems the more reasonable.

I realize how difficult it is for the railway company to satisfy 
the onus cast upon it, but I do not think that the plaintiff here 
was negligent, or, at any rate, if he were, the evidence does not, 
to my mind, sufficiently establish that fact.

There will be judgment for the plaintiff for six hundred 
dollars, with costs.
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The defendant appealed.
./. Auld, for defendants.
IV. 77. Trueman, for plaintiff.
April 29, 1912. The Court of Appeal by an oral judgment 

dismissed the appeal, with costs. Richards, J.A., dissenting.

Judgment f<rr plaintiff affirmed.
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RICHARDSON i plaintiff, respondent ) v. RAMSAY (defendant, appellant I.
Saskatchewan Supreme Court, Wet more, C.J., Newlands, Lamont and 

Hrown, JJ. March 9, 1912.

1. Evidence ($ IV 0—420)—Document identified on examination fok
discovery—Deposition put in as evidence without objection 

Marking a letter as an exhibit to a party’s deposition on discover 
examination does not make the letter evidence, even when all the depo 
sit ions are put in as evidence ; but when both parties conduct their ease 
before the trial Judge on the assumption that the letter so marked was 
in evidence, and no objection is made at. the trial that it was not pro 
perly put in, an objection raised in appeal that it was not before the 
Court will not be entertained.

2. Contracts ($ I D—62)—Offer to purchase land—Sufficiency ot
acceptance.

Where a written offer to purchase land purported to l>e made pur
suant to conditions imposed by the owner and set out in the offer, to 
the effect that no application would be considered by the owner miles.» 
accompanied by a cash payment of a certain amount, and the pro 
apartive purchaser forwarded with it a lesser sum than was called for 
by the terms of the offer, the fact that the owner replied, aeknowledg 
ing receipt of the offer and stating that a sight draft would lie made 
for the balance of the first payment does not constitute an accept 
ance of the offer where such balance represented by the draft was not 
in fact paid.

An appeal by the defendant from the judgment of the Judge 
of the District Court of the judicial district of Regina in favour 
of the plaintiff, in an action for the balance of the purchase price 
of certain land.

The appeal was allowed and judgment entered for the 
defendant.

F. L. Hash do, for defendant, appellant.
7\ II. Gordon, for plaintiff, respondent.
Lamont, J. :—This is an action for the balance of the pur 

chase price of lots six (6) to ten (10) inclusive in block fourteen 
(14) in the townsite of Reliance. On October 12th, 1907, the 
defendant made an application to the Imperial Development 
Company, through their agent. Samuel Couch, to purchase said 
lots, which application was as follows :—

Imperial Development Co., Limited,
Empire Block. 254 Main St., Winnipeg.

Application for Purchase.
This application is made subject to the following conditions:
1. Applicant should he particular to give full name, address an«l 

occupation, as the contracta will be made out from this form.
2. If the applicant does not receive acknowledgment from bead office 

of amount forwarded within ten days from date of sending, we should 
be notified immediately.

3. No application will lie considered by the vendors unless prop iy 
signed by the applicant and accompanied by the cash payment men
tioned lielow, nor will the \cndors guarantee to hold lots for appli nt 
unless such cash payment is made therewith.

4. The company does not hold itself responsible for promises i le 
by its agents outside of the conditions herein contained.
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Qu 'Appelle, Oct. 1-th. 1907.
Imperial Development Co., Limited,

354 Main Street, Winnipeg, Man.
Gentlemen,—I hereby offer to purchaae, subject to the above con

ditions, five lots in the townaite of Relianve townsite aubdiviaion, legal 
description of the lots so applied for being lots Nos. <i, 7, 8, 9. 10 in 
block No. 14, at or for the price of $40 each, and enclose herewith $20 
to l>e applied as deposit on first payment of $50 on purchase. I agree 
to pay the balance as follows: Six anil twelve months with interest at 
6% payable with the said several instalments of principal on all un
paid accounts, and to execute the usual contracts of the company.

If for any reason this contract cannot 1m* accepted, please advise me 
of the fact and return the amount remitted or hold it pending my 
further instructions.
$20.00. Oct. 12th, 1907. ........................................... applicant.

Name in full.
Received on account of this application, subject to conditions set 

forth in same, $20 dollars.
Farmer..........Occupât ion.

J. W. Ramsay..........Address.
Memo.—$20 deposit on 1st payment of $50.

Imperial Development Co., Ltd.,
Per Samuel Couch.

This application to purchase, the plaintiff stated in his par
ticulars of claim, was accepted by the Imperial Development 
Company by letter dated October 29th, 1907. By an assignment 
in writing bearing date August 5th, 1910, and endorsed on the 
above application, the said company assigned to the plaintiff all 
their interest “in the within-written instrument and every 
covenant article or thing therein contained.” The defendant 
disputes the plaintiff’s right to recover on two grounds: (1) On 
the ground that his application to purchase was never accepted 
by the Imperial Development Company, and, (2) if it was ac
cepted, the said company were a foreign company not registered 
under the Foreign Companies Act, and that therefore neither 
the company itself nor its assignee had any status to maintain 
the action. The aetion came on for hearing before the Judge 
of the District Court of the judicial district of Regina, who gave 
judgment for the plaintiff. From that judgment the defendant 
now appeals to this Court.

At the trial no oral testimony was given for either party. All 
the evidence put in is set forth in the learned Judge’s notes 
«s follows:—

P. II. Gordon for plaintiff.
A. I). Dickson for defendant.

Mr. Dickson puts in four plans, making complete plan of townsite 
in question. Exhibits 1, 2, 8 and 4, and elects to go on.

Mr. Gordon puts in examination for discovery of the defendant. 1st 
page, questions 10, 11-17, 158-161, 166-173; page 18, questions 220-228.
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1913

ItlCIIABUHON

Ramsay. 

Lament, J.



688 Dominion Law Reports. 12 D.L.R

SASK. Vute in letter of the Imp. Dev. Co. dated 28th March, exhibit A, and
■ letter dated 6th December, 1907, of Imp. Dev. Co., exhibit B.

^ Mr. Dickson puts in copy of letter of December 30th, 1907, of Imp.

Dev. Co. a» exhibit No. ft, and auk# that the whole examination of 
Riciiabdson defendant for di wo very be read.

Ramsay. 1“ printing the appeal book, counsel for the defendant set
----- out the entire examination for discovery with all exhibits and

umont.j. ietter8 therein referred to, and not simply those portions put in 
evidence at the trial by counsel for the plaintiff. A perusal of 
the questions and answers of the defendant in his examination 
which were put in evidence on behalf of the plaintiff reveals the 
fact that the only reference contained there is to the letter of 
October 29th, which, the particulars set out, constituted the ac
ceptance of the plaintiff's offer to purchase, is to be found on 
p. 15, where a copy of the letter is produced and marked for 
identification. Marking a letter for identification does not make 
it evidence. Its only purpose is to put the identity of the docu
ment beyond dispute when it is subsequently tendered in evi- 
denee. In this case not even the letter itself was marked for 
identification, but only a copy thereof. On the argument before 
us, it was contended that the letter, not having been put in evi- 
denee on the examination or at the trial, was not before the Court 
at all. In my opinion this contention, strictly speaking, is right 
The letter not being put in, but being marked for identification 
only, would not be in evidence. I notice, however, in the learned 
Judge's notes on the argument before him, that Mr. Dickson 
argued that the letter of October 29th was not an acceptance-, 
while Mr. Cordon argued that it was. No question is raised as 
to its not being in evidence. Counsel for both parties evidently 
treated it as an evidence, and advanced an argument which could 
only 1m* made on the assumption that the letter formed part of 
the evidence before the Court. Besides, it was stated to us on 
the argument in appeal that there was an agreement between 
Mr. Cordon and Mr. Dickson at the trial that the copy should 
be used as the original, the original having been sent to Win
nipeg for the purpose of being used on an examination of wit
nesses under a commission, which evidence was to be used at the 
trial. Where both parties to an action conduct their case before 
the trial Judge on the assumption that a certain document was 
put in evidence, and make no objection before him that it was 
not properly put in, I am of opinion that they cannot be heard 
in appeal to say that it was not before the Court.

Considering, then, that the letter is in evidence, the next 
question is. does it constitute an acceptance of the plaint id's 
offer sufficient to form a binding contract! I am of opinion that 
it does not. The letter is in the following language :—
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October 29th, 1907.
J. W. Ranuuiy, Kmj.,

(ju’Appelle. Sunk.
Dear Sir,—We ln»g to ucknovvIcilgv receipt of your application for 

five Iota in the ton unite of Reliance through our Mr. Couch, for which 
we thank )ou.

Agreements will go forward to you for signature in the courue of 
a few days, an owing to exceptionally heavy salon of thin property we 
have I wen somewhat overworked, hence delay. We will, however, have 
your papers forwarded to you an noon an possible, which kindly sign, 
having your signature witnessed, and return one copy to us.

We arc sure that you will I* satisfied with your investment, and we 
bo|x‘ that our business transactions are only commencing. As per re 
ipiest of Mr. Couch, we arc making sight draft on you for ♦3U, balance 
of first payment, which we hope you will see fit to protect at your 
convenience.

Sincerely yours,
Impekial Development Company, Limite».

To my mind this letter contains merely un acknowledgment 
id" the receipt of the defendant’s application, and intimation that 
agreements will be forwarded to the defendant for signature, and 
a further intimation that the company are drawing on the de
fendant for the balance of the first payment If the 
had not been made subject to the express condition that no 
application would Ik.* considered by the vendors unless accom
panied by the cash payment, there might be ground for argu
ment that an acceptance could Is* spelled out of the letter of 
October 29th—that the intimation that agreements were being 
forwarded necessarily implied acceptance on part of the com
pany. Rut where the application contains the stipulation that 
the vendors will not consider it unless accompanied by the cash 
payment, and the cash payment does not accompany it, there 
must lie found, it seems to me, in the letter constituting an 
acceptance language which leaves no room for doubt that the 
vendors were accepting the offer without a compliance with that 
condition. The condition is in their favour, and may be waived 
by them; but I cannot find in the letter of October 29th any
thing to indicate that the company were willing to enter into 
the contract except on the basis of the full cash payment being 
made They evidently expected that the deal would go through, 
but they do not, to my mind, put themselves in the position of 
being bound or of being willing to lie bound without the cash 
payment being made. If the defendant had brought an action 
for specific performance of a contract alleged to have been made 
by virtue of his application and the letter of October 29th, and 
th - ompany had set up that the condition referred to had not 
been complied with and had not been waived, I can see nothing 
in th' ir letter which would justify the Court in holding that they 
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were hound to convey. The full cash payment was never made, 
and so far as 1 can sec the company never waived the condition.

The appeal, in my opinion, should he allowed the judgment 
of the trial Judge reversed, and judgment entered for the defend 
ant with costs.

Wetmore, C.J., Newlandk and Brown, JJ., concurred.

Appeal allowed.

MUNICIPAL CONSTRUCTION CO. v. CITY OF REGINA.
Saskatchewan Supreme Court. Trial before Lament, J. March 1, l‘.'l

1. Contracts (BIB—135)—Severability.
Whore tendent of the same contractor for two independent const r 

tion works for a municipality are accepted by separate resolutions of 
tin- Council of the municipal corporation, the subsequent execution, 
under the corporate seal, of one indenture of agreement embodying 
the two contracts formed by the separate resolutions, which were not 
under seal, whereby the tenders were accepted will not destroy th*1 
separate identity of each contract emlsidied in the one indenture if 
there was no consensus of intention of the parties that both should 
constitute one entire contract.

2. Contracts ($ IV F—-371)—Time op the essence—Notice fixing time
TO COMPLETE.

Where a contract calls for performance within a given period, and 
time is not made of the essence, or where although originally made of 
the essence, the time fixed for completion has ceased to be applicable 
by reason of waiver or otherwise, the employer must by notice fix a 
reasonable time for completion and allow the contractor an oppor 
tunity to complete within the so extended period before he can dismiss 
the contractor.

(Ilalsbury's Laws of England, vol. 3, p. 191, approved; Tapi" v. 
Brown, 9 L.J.Ch. 14; Lowther v. Heaver, 41 Ch.D. 2fi8, specially 
referred to.]

3. Damages (6 III P—344)— Measure op compensation—Unauthorized
DISMISSAL OF CONTRACTOR DOING WORK.

Where a contractor claims damages for being prevented from com 
pleting his contract where time is not of the essence, after being in 
default for not completing within the contract time, and without !"• ug 
allowed a reasonable time within which to complete eubsequem to 
notice fixing a fresh date for con hi, the measure of damages is 
the difference between the contract price of the unfinished portion nf 
the work, and the cost of completing it within the period of time v 1 . Ii 
would have been a reasonable time for completion after default.

4. Damages ($111 A 7—97)—Construction of works—Liquidated dam

AGES FOR DEI.AY.
A contractor for the construction of a work cannot be held ! le 

under a contract for a penalty thereby provided for delay in flni-h ng 
the work, if a settlement has already been made with him in full for 
the work as far us it has proceeded, without deduction for the >y, 
as the failure to deduct this penalty operates as a waiver of the i :ht 
to the same.

[Ilalsbury’s Laws of England, vol. 3, p. 246, Duckworth v. 1 «
(1836), 1 M. & W. 112, and Clydebank Engineering and Shipl 9 
Co. v. Castaneda, [1905] A.C. 6, specially referred to.]

5
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Set off and counterclaim ($ II—10)—Juhomext for dam auks-—Coun
terclaim for damaokh.

Where «lamages have l>een awarded in respect of part of the plain 
tiffs' clnini ami the «lefemlants suvceed in part on their counterclaim 
for damages for breach of contract, the Court may direct a set-off of 
the damages pro tanto.

An action for damages fop the cancellation of two contracts 
for certain works, the defendants counterclaiming for damages 
for breach of one of the contracts.

The plaintiffs succeed in respect to one of the contracts and 
the counterclaim of defendants is allowed in part.

Messrs. ('. E. IK Wood and A*. E. Turnbull, for plaintiffs. 
Messrs. J. F. Fraint and S. F. Grosch, for defendants.

Lamont, J.:—In this action the plaintiffs claim damages 
for breach of contract by the defendant city in refusing to allow 
them to finish the construction of certain works for which they 
had received the contract. In the spring of 1907, the defend
ants, being desirous of constructing certain sewers and water
works, drew up specifications of the desired works and asked for 
tenders in reference thereto. The specifications for the sewers 
were separate from the specifications for the waterworks. The 
plaintiff company tendered for all the work to be done. On 
June loth. 1907. the city council, adopting a report of the works 
committee, passed the following resolution:—

That the tender of the Munieipal Const ruction Company In? accepted 
for sewer constructions according to the city engineer's plans and 
spwifirutions and in accordance with his report to the amount of 
about $24,890, subject to any changes that may be fourni necessary 
upon further examination of the ami to be drained.
And on June 26th the city clerk notified the plaintiff com

pany that their tender for sewer construction had been accepted. 
On July 2nd the city council, adopting a recommendation of the 
waterworks committee, enacted as follows:—

That the tender of the Municipal Construction Company lie accepted 
l'or sewer trenching ami laying all sizes of water-pipe for Ô7 cents 
l>cr lineal foot, ami that the mayor ami city clerk lie authorized to 
execute a contract when prepared by the city solicitor.
And on July 5th the city clerk notified the plaintiff* company 

ihat the council had accepted their tender for trenching and 
laving water-pipes, ami that a contract therefor would Ik* pre
pared immediately. A contract was drawn up dated June 15th, 
1907. and was executed under the seal and on behalf of the city 
by the mayor and the clerk, and by the plaintiffs also under 
their corporate seal. That contract embodied not only the plain
tiffs' tender and the city's acceptance as of the trenching and 
laying of the water-pipe*, but covered their tender and the city’s 
acceptance in reference to the sewers as well. No authority was 
given to the mayor and city clerk to execute anv contract other
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than as set out in the resolution of July 2nd above referred to. 
That resolution was not under the seal of the city. The specific!, 
tions for both sewers and water mains contained the following 
clause :—

The following hj ht i flea tions shall Ikî taken in conjunction with tli.
general conditions and regarded as one specification.
The general conditions which were embodied in the contract 

contained a clause that the work must be started not later than 
ten days after a written order had been given by the engineer t 
the contractor to begin work, and that the work must be com 
pleted within two months after such order had been sent.

On July 18th the city engineer notified the plaintiffs to pn 
eeed with the work of laying sewer pipe as per their contrai l 
and on July 22nd he notified them to begin laying the watei

The plaintiffs began the work specified, but did not finish it 
within the two months stipulated in the agreement. At th 
expiration of the two months, no complaint, so far as the evi 
deuce shews, was made to the plaintiffs on account of their not 
having completed their work within the specified time. The city 
engineer continued laying out work for them until as late a< 
December 2nd. when he furnished them with the Rose stre. 1 
cuttings. On the same day (December 2nd) the plaintiffs wrot- 
to the engineer and asked permission to suspend operations until 
the following spring. No permission was given. The plaintiffs 
continued working until the end of December, when, without 
permission from the defendants, they suspended operation^ 
They admit they could have continued with the work, but tint 
owing to the cold weather it would not have been profitable >• • 
to do. When they suspended operations the plaintiffs had n.n 
pleted, roughly speaking, about one-half of llv work covered • 
the contract: that is, one-half of the sewers and one-half of tli 
work of laying the water mains. In addition to that there was 
a quantity of work of a similar kind done by them at the reqir t 
of the city engineer on streets other than those set out in tli 
contract. For all the work done hv them, whether under th r 
agreement or otherwise, the plaintiffs were fully paid by the < it \
( In May 11th, 1908, the plaintiffs wrote to the city engineer a 
ing for instructions to begin work. Not receiving any reply f 
him, they on May 23rd wrote the mayor and council stating that 
they were waiting for instructions to proceed with the worl f 
their contract. On June 1st, 1908. the council adopted a re pm I 
the waterworks committee which recommended that the 
engineer lie instructed to notify the plaintiffs that owing to t1 r 
failure to complete their work in 1907 it had been resolved t«> 
cancel the said contract “as regards the waterworks th n 
specified and unfinished.” On June 5th the engineer not I 
the plaintiff company that the city had cancelled the emit t
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"as regards waterworks therein specified and unfinished.” No 
further work was done by the plaintiffs under their contract. 
On May 30th, 1911, they commenced this action, in which they 
claim that the cancellation of tie waterworks portion was a can
cellation of the whole, and they claim .is damagis tin* profits 
which they would have made had they lieen allowed to complete 
tin; contract.

The first question is. was the contract an entire one.* 1 am 
very clearly of opinion that it was not. The defendants' accept
ance on June 10th of the plaintiffs* tender for the construction 
of the sewers and their acceptance on Inly 2nd of the plaintiffs' 
tender for trenching and laying the water mains shew that they 
were contracting for the construction of the sewers separate from 
the laying of the water mains. The embodying of these two 
separate contracts in one formal document hv the city officials 
could not make them one entire contract with the rights and 
obligations of a single contract as distinct from the rights and 
obligations la-longing to or devolving upon the parties under two 
separate contracts, unless it was the intention id* the parties so 
to do. There is no evidence whatever that the defendant city 
ever contemplated any state of affaire different from what would 
flow from their separate acceptances of the plaintiffs' tender for 
the two separate pieces of work. No authority was given to the 
city officials to emliody these two in one document; and they must 
therefore be considered in their legal effect as constituting two 
separate contracts. Consequently the cancellation by the defend
ants of the portion relating to the waterworks was not a cancella
tion of the remainder, and it was open for the plaintiff's to go on 
and complete the sewers. This they did not do. Their action, 
therefore, in so far ns it relates to anything excepting the con
tract for trenching and laying water-pipes, must fail.

The next question is, were the defendants justified in cancel
ling the waterworks contract! For the plaintiffs it was con
tended that as the defendant city had continued after the time 
specified in the contract for the completion of the work to map 
out work for the plaintiff's and give them cuttings, the time for 
completion was therefore waived, and it was necessary for the 
city to fix a new time within which the plaintiffs could be called 
iip'ii to finish tin1 work before that work could be taken away 
from them. For the defendant city it was contended that the 
plaintiffs, by stopping work altogether at the end of 1007, had 
abandoned the contract. As to this contention, all I need say is 
that the defendants did not treat the suspension of operations by 
the plaintiffs as an abandonment of the contract. As to the 
plaintiffs’ contention that they were entitled to have a new day 
fixed for completion, the general rule is laid down by lord Tbds- 
hury in his “Laws of England.” vol. 3. at p. 101. as follows:—
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In case* whore time kw not Lee» made of the essence of the von 
tract, or where, although time originally watt of the essence of th< 
contract, the time so fixed for completion has ceased to he applicable 
by reason of waiver or otherwise, the employer has still a right by 
notice to fix a reasonable time for the completion of the work, and, 
in case the contractor does not complete by that time, to dismiss the 
contractor.

In Taylor V. Brown, 9 L.J. ('ll. 14, thv Muster of the Rolls

Where the time is not of the essence of the contract, where the con 
tract is to lie performed within a time which is not defined. and then 
be any unnecessary delay by one party, the other has a right to linn 
the time.

Set* also remarks of Lindley, L.J., in Lowtlur v. lUavir, 41
i'll I). at p. 268

In the present ease, if time ever was of the essence of tie 
contract, it was clearly waived by the city. It was therefore 
the duty of the defendants to notify the plaintiffs that they must 
complete within a specified time (which must be a reasonable 
time), otherwise they would be dismissed, and their contract 
taken from them Not having done so, the defendants are liable 
in damages for the loss sustained by the plaintiffs. The measure 
of such damages is the loss of profits they would have sustained 
in case they had completed the works upon notice from the ein
to complete within a reasonable time. In view of the fact that 
the plaintiffs undertook to complete both sewers and waterworks 
within two months, and that about one-half of the work still 
remained to be done, 1 am of opinion that one month would hav« 
been a reasonable time within which they might have been called 
upon to complete. The measure of damages to be allowed would 
therefore be the difference between the contract price for tlv 
unfinished portion of the work and the cost necessary to com 
plete that work in one month. At the trial it was agreed betw<. n 
the parties that the question of the quantum of damages should 
stand over and be determined later either by the local registrar 
or myself, in ease that question became material.

The defendants counter-claimed for damages for the non
completion by the plaintiffs of the work they claimed under two 
separate items : (1) They claimed to l>e entitled to $10 per
day as liquidated damages from the time the plaintiffs should 
have, according to the contract, completed the waterworks, until 
June 5th. 1908. when the plaintiff's were notified that their «-on- 
tract was cancelled; (2) they claimed general damages for the 
failure of the plaintiff's to complete the contract and the. midi 
tional cost to the city rendered necessary by such failure.

As to the first of these claims, the general conditions in the 
contract include the following clause :—
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(5) Should the contractor fail to complete the work within the 
specified time, the sum of $10 per «lay shall l>e deducted from any 
moneys which may l»e due him from the city, estimated as liquidated 
ami fixed damages to the city of Regina, for each day that the work 
remains uncompleted after the specified time of completion, the time 
of completion being an essential element in consideration. The en 
gineer's certificate as to such number of <lays shall be final between 
the parties.
At the time the defendants cancelled the plaintiffs’ contract 

as to the waterworks there were certain moneys still owing to 
the plaintiffs by the city under the contract. On December 31st, 
1908, the city engineer wrote the city treasurer enclosing his final 
certificate in reference to the work done by the plaintiffs. That 
certificate shews a balance of $1,796.45 due to the plaintiffs. 
Pencil computations on the letter itself shew that this sum was 
made up as follows:—$128.60 on account of sewer construction, 
and $1,667.85 on account of the trenching and laying of the 
water mains. On January 4th, 1909, cheques for these separate 
amounts were issued by the city treasurer in favour of the plain
tiffs, and subsequently paid. No deduction was made for failure 
to complete within the specified time either from the progress 
estimates paid by the defendants during the course of construc
tion or the final estimate of December 31st. 1908. On the ques
tion whether or not a failure to deduct a sum stipulated for as 
liquidated damages amounts to a waiver of the penalty clause in 
the contract. Lord Halsbury. in his “Laws of England” above 
referred to. vol. 3, at p. 246, states the rule as follows:—

Where it is merely profiled that the employer shall be entltleil to 
deduct or retain such liquidated damages .is and when they become 
due from any payments to be made to the contractor, without any 
independent covenant on the part of the contractor to pay the liqui
dated damages, the employer will lose his right to claim the liquidated 
damages which have already accrued if he does not so deduct them. 
Where, however, the contract contains an independent covenant by the 
contractor to pay the damages, coupled with a right for the employer 
to deduct or retain them from payments to be made by him, the 
employer lias a double remedy; ami though he may have lost the right 
of deduction, he may still recover the liquidated damages against the 
contractor.
Sec also Duckworth v. Alison (1836), 1 M. ami W. 412, and 

Clyde bank Engineering and Shipbuilding Company v. Casta
neda (1905), A.C. 6. As the contract makes provision only for 
tin- deduction of the penalty in case of non-completion, and as 
the same was not deducted, 1 am of opinion that the defendants 
have waived their right to collect it.

The defendants also counterclaim for general damages on the 
ground that the plaintiffs abandoned their contract and the work 
they had undertaken to do, thus necessitating to the defendants 
additional expense to get it completed. In so far as the construc-
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damages as they can shew they sustained by virtue of the im
proper cancellation by the defendants of the contract for the 
trenching and laying of the water mains, and the defendant city 
is entitled to recover from the plaintiff's the damages they 
sustained by reason of the failure of the plaintiff's to complete

Lamont, J. their contract for sewer construction. There will be a right of 
set-off. Upon application by either party I will fix a day for 
the hearing of evidence as to the quantum of damage.

Judgment for plaintiff for damages; counterclaim allowed in

MAN.

RE EDDLES AND SCHOOL DISTRICT No. 1 OF WINNIPEG.

Manitoba Court of Appeal, Howell, C.J.M., Richanls, Perdue, 
and Cameron, JJ.A. April 29, 1912.

C. A.
1912 1. Mastkr and Servant ($11 A 2—19)—Workmen’s compknsatih 

Courts op employment.

Apr. 29. Evidence that a workman went to his work in his usual good h<-al ! 
ami afterwards came from his place of employment with a hernia ai 
the nature of his work was such as was specially likely to lie tl • 
cause of hernia, is suflicjent to establish that the hernia arose • 
of nml in the course of” his employment within section 4 of tl» 
Manitoba Workmen's Compensation Act of 1910 (Man.).

2. Death ($ II—(!)—Workmen’s compensation—Course op kmploym
Where a workman received an injury in the course of his empli» 

ment which resulted in hernia and he underwent an oiieration then . 
and nt the same time ho was operated on for an old hernia on ,l 
opposite side from the new one. which had nothing to do with tl 
injury complained of or with the operation necessitated there! ;. ai 
after the operations had been apparently successfully performed 1 
poisoning was found in l oth wounds and caused death a few «lays 1. » 
and there was nothing to shew where the infection originated. 
operating surgeon living of the opinion that it licgun in both at il 
same time, a Hading of the trial Judge under a Workmen’s I mn| » 
nation statute, that the death resulted from the injury received ii 
“course of employment,” will not be disturlied.

[Dunham v. Clare, 11992] 2 K.B. 202. and Ystrailoucn v. (Iriflith 
[ 19091 2 K.B. 833, followed.]

Appeal from an award for compensation under the Work 
men’s Compensation Act (Man.), 1910, to the widow and child 
of William Henry Eddies.

The appeal was dismissed.
,/. Auld, for plaintiff.
Messrs. Ii. M. Dcnnistoun, K.C., and C. II. Lock, for 

defendants.

Richards, J.A.:—Eddies was in the board's service. lie 
lived across the street from the school where he worked. It v <s
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his duty to lift, carry and throw into furnaces, sticks of cord- 
wood.

Un the day of his injury, his wife saw him go from his house 
to the school building in his usual good health. Later in the 
morning she saw him come out of that building and return to 
their house. As he came out she noticed that he walked as if 
suffering pain and held his hand against his body. It was found 
that he was suffering from a fresh rupture, or hernia. By his 
physician's advice he went to a hospital to undergo an operation 
to cure the hernia.

When he was about to Ik* operated on, the surgeon discovered 
that Eddies had an old hernia, on the opposite side from the new 
<ine, and advised him to be operated on for it at the same time 
as the operation was to lie had for the new one. Eddies con
sented. and the double operation was had.

Within a day or two after the operation a virulent form of 
blood poisoning was found in both wounds. It caused his death 
a few days later.

Medical evidence shewed that hernia was an injury very 
likely to result from such work, in handling eordwood. as Eddies’ 
duties in the board’s service required of him.

It was impossible to shew, with certainty, in which of the 
wounds, caused by the double operation, the blood poisoning 
originated. The surgeon who operated thought it probably began 
in both at the same time. Apparently death would have resulted 
whether it began in both wounds simultaneously, or in one of 
them.

Evidence was allowed of what Eddies had stated to his family 
doctor as to the cause of the new hernia.

The learned County Court Judge found the board liable and 
assessed damages. It is argued on behalf of the board that 
the Judge misdirected himself in allowing the hearsay evidence 
of what Eddies had stated to his doctor. It seems to me that 
the unquestionably admissible evidence, other than hearsay, of 
the facts, which are stated above, was amply sufficient to justify 
the finding that the new hernia was a personal injury by accident 
arising out of and in the course of the employment, lie went 
to the school building without the hernia. lie emerged later with 
it. and the evidence shewed that his work was such ns was spe- 
cially likely to In* the cause of hernia: Mitchrll v. Clam organ 
Coal Company, 23 T.L.R. 588.

That the blood poisoning and Eddies’ death would lie properly 
held to be the result of the injury if there had been only the 
operation for the new hernia, with the blood poisoning and 
lenth following it. is, I think, shewn by the decision of the Eng
lish Court of Appeal in Dunham v. Clan. f19021 2 K.lt. 292.

The difficulty in this case arises from there being two opera
tions, one for a hernia suffered by Eddies while in the board’s
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employment, the other for an old hernia, not shewn to have been 
in any way caused by his work in that employment, and from 
the doubt as to which wound admitted the virulent germs which 
caused the death.

The argument that the operation for the old hernia resulted 
from the injury, because of the surgeon discovering it. and advis
ing that operation as a result of examining Eddies with a view 
to operating for the new hernia, does not appeal to me as sound. 
It is true that it was a similar operation to that resulting from 
the new injury, and one apparently very properly made under 
the circumstances. But if it is to be held to be an operation 
resulting from the injury received by Eddies in his employment, 
then any kind of operation which the surgeon might then haw 
discovered the need of, no matter from what cause arising, would 
equally be one so resulting.

To illustrate. Suppose that the surgeon had found that 
Eddies was suffering from cataract, and threatened with blind
ness, and had advised, and, with Eddies’ consent, carried out. 
an operation to remove the cataract, performing the operation 
at once after that for the new hernia. If blindness had resulted 
from unskilfulness in the eye operation or any other injury 
had in any way resulted therefrom, would it be possible to hold 
such blindness, or other injury, as resulting from the injury 
causing the new hernia, because if it had not been for the latter, 
the need for the eye operation would not have been seen by til- 
surgeon and In* would not have made it?

I have assumed, for the purpose of the above illustration, that 
an operation for hernia and one for cataract could be performed 
on tin* same person on the same day. Whether I am right in this 
or not does not interfere with the use of it as a hypothetical illn* 
tration to shew what seems to me the unreasonableness of the 
argument I am dealing with.

In Pomfrct v. Lancashire, [1903] 2 K.B. 718, and in liai 
nahas v. Bersham, 23 T.L.R. 513, it was held that there is n 
liability where the injury is as likely to have happened from 
something arising outside of the employment as from the cm 
ployment.

Those cases make me hesitate as to the finding that should 
have been made here. But the wounds were, from the wr\ 
nature of the troubles, close to each other. The microbe that 
caused the death was a very virulent one, that would have caused 
death if it got into either wound. And if it was wlvrc it would 
have got into either it seems more than likely that it would luiv- 
got into the other if that other had been the only wound. Th 
surgeon’s opinion was that it started in the two wounds at tli- 
same time. I think that if a jury had found that it got into 
Eddies through the wound caused by the operation for the i 
hernia their decision would not have been upset on appeal.
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The learned County Court Judge has, in effect, so found. man.
Can we say that he had no ground for so doing ' The tendency ^ A
of Courts, in eases under tin- similar law in England, is to strain 1912

the facts, as far as can be done, in favour of awarding compensa- ——
tion. If there is anything upon which the finding can be made, Rb>^JJ,leb 
this Court is not at liberty to review the evidence and say School 
\n r it would have so found. District

1 think, though with some hesitation, that the findings ap- N""p 1 

pealed from should be affirmed and the appeal dismissed. Winnipeg.

Perdue, J. A.:—The first question to be considered is whether mount.,j.a. 
there was evidence upon which the Judge could find that the 
accident arose “out of and in the course of the employment*' of 
the deceased: Work. Com. Act, 1910, see. 4. The statements of 
Eddies, the deceased, made after the accident to his wife, or to 
the doctor who attended him, may not lie evidence of how the 
accident actually occurred: If. v. Glostir, Hi Cox 471: Gardner 
Peerage Cast, Le March l(i9; If. v. .Xicholas, 2 ('. &. K. 24(>, 248.
Hut the evidence does shew that the deceased went to his work 
in the morning apparently in good health. The schoolhouse 
where he worked was .just across the street from the house in 

he lived. His wife saw him leave and go to the school- 
house and in a couple of hours she saw him returning therefrom 
holding his hand to his side and suffering from the injury.

I think the Judge might from the facts that were offered in 
evidence reasonably infer that the deceased received the injury 
in the course of his employment by the defendants: Mitchell v.
Glamorgan Coal Company, 23 T.L.R. 588.

The next question is, did the death of the deceased result 
from the injury? The doctor who was called in found that 
the deceased was suffering from a hernia which appeared to 
have been recently caused. Deceased for some time had had a 
hernia on the opposite side and was at the time wearing a truss 
on account of this, lie was advised by the doctor to submit to 
an operation for the injury in question. Eddies went to a hos
pital for the purpose of being operated upon in respect of the 
injury and when there decided to undergo an operation for both 
ruptures at the same time. Both operations were performed 
with apparent success, but forty-eight hours afterwards the 
wounds developed symptoms of malignant infection and five days 
after the operation Eddies died of blood poisoning. The medical 
testimony simply shewed that a virulent germ had by reason of 
the operation been introduced into the man’s system and that 
this had produced the infection which caused his death. The 
germ may have obtained access through one or other of the 
incisions, or both incisions may at the same time have been 
infected by poisonous germs of the same nature.

If an accident necessitates an operation and death ensues,

9

7
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No. 1

Winnipeg. It is, no doubt, necessary in cases under the Act that the
plaintiff should, as in other actions, prove her case. If the state 
of facts • is equally consistent with one or the other
of two conclusions, one of which would establish her case and 
the other of which would disprove it, the applicant must fail in 
not having established her contention: Ilarnabas v. Iiershai 
Colliery Company, 3 B.W.C.C. 216 ; confirmed in the House <>t 
Lords, 4 B.W.C.C. 119. It is urged that it has not been shewn 
in the present case which wound became infected and that it is 
quite as consistent with the evidence to hold that the germ of 
infection was introduced into the wound made in operating on 
tin old hernia as to hold that it was introduced while operating 
in respect of the injury in question. I must confess that I hav. 
felt considerable doubt whether the applicant had sufficiently 
proved her case. The evidence, however, shews that an operation 
was advised as necessary for the injured man’s well-being, that 
the operation took place and that as a result of it infection and 
death supervened. It is true that during the operation another 
incision was made which had nothing to do with the injury com 
plained of or with the operation necessitated 1>\ it. and that tli 
infection may have entered hv this other ineU >n. But I think 
it is not pressing conclusions too far to say that if the accident 
in question had not occurred, there would >ve been no opera 
tion and that the immediate cause of d h resulted from tlv 
accident through a regular chain of causation. 1 think the Judge 
would he justified in drawing the inference that both incisions 
were infected during the operation. There is nothing to shew 
that the virulent germ or germs effected an entrance through 
one of the incisions only, so as to put upon the applicant tlv 
burden of proving that the infection entered the wound mad 
in operating in respect of the injury in question. It is a reason 
able conclusion to draw that both Incisions were infected du rim.' 
the operation and that the fatal blood poisoning would have take: 
place even if the injured man had only been operated upon fo 
the injury arising from the accident.

I think the appeal should be dismissed with costs.

Cameron, J.A.It is alleged in the application for arbitra 
tion under the provisions of the Workmen’s Compensation A 
1910, that William Henry Eddies, a workman employed

4111
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School District No. 1. Winnipeg, on November 23rd, 1911, 
sustained an injury arising out of and in the course of his em
ployment and that on December 1st. lull, the death of the said 
Eddies resulted from the injury. It is alleged that the deceased 
while stoking a furnace sustained a strain causing a hernia. 
When aid was called it was discovered that lie had previously 
sustained a rupture on the other, the left. side. The surgeon 
in attendance advised an operation and suggested to Eddies that 
in regard to the left side he could have that operated on also, 
leaving it wholly with Eddies to decide. Eddies adopted the 
suggestion and both operations were performed. Subsequently 
blood poisoning supervened and the unfortunate man died.

The County Court Judge to whom the matter was submitted 
under the Act, gave his award in favour of the applicants for 
$1,500. The matter now comes before us by way of appeal from, 
and to set aside, the award upon the grounds (1) that there was 
no evidence that the deceased sustained an injury arising out of 
and in the course of his employment, and (2 ■ that, if the deceased 
sustained an injury arising out of and in tin* course of his em
ployment. there was no evidence that such injury was the cause 
of his death.

As to the first ground, 1 am of opinion that then- is evidence 
to support the finding of the County Court Judge, apart alto
gether from the statement made by the deceased to his physician. 
As to the admissibility of this evidence I do not need now to 
express an opinion.

As for the second ground, the injury received was the cause 
of the consultation and decision as to the necessity of the opera
tion on the right side, and that consultation and that decision 
gave rise to the determination of the deceased as to the operation 
on the left side and, consequently, to that operation itself, and 
it was to one or the other or to both of these operations that the 
blood poisoning and resulting death were due. So that there 
was a direct causal relation extending from the original injury 
to each of the operations and the consequences thereof. The 
decisions on eases arising under the similar provisions of the 
English Aet are far-reaching, but they are clear and cover this 
ease. I refer particularly to Dunham v. Clarr, [1902] 2 K.B. 
292. and Ystradowen v. Griffiths, |1909] 2 K.B. 533. All the 
judgments in these cases seem to me much in point.

If you could say as a fact that the blood poisoning was due 
to the operation on the left side (the seat of the old hernia), 
nevertheless there would lie applicable1 the words of Lord Justice 
Buckley in Ystradowen v. Griffiths, [1909] 2 K.B., p. 537, where 
he said of the facts in Dunham v. Clare, [1902] 2 K.B. 292: 
“There was there, therefore, a disease produced, not by the acci
dent alone, but by something else which would not have existed 
but for the accident.” It is plain, beyond peradventure, that
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there would have been no operation on the left side had it not 
been for the operation necessitated by the injury in question, 
and it appears to me that the links in the chain of causation 
from injury to death are perfect. The words “resulting from 
the injury” mean not “the necessary or the natural or the prob
able consequences of the injury”; but the consequence in fact. 
And “it (the death or incapacity) need not be the consequence 
of the injury alone,” per Lord Justice Buckley : Ystradowm 
Colliery t ')<nonny v. (iriffiths, [1909] 2 K.B. 533, at p. 537.

This case, the first to conic before us under the Act. is one 
calling for careful consideration. Here we have a statute impos
ing a liability on employers who are in no default and are guilty 
of no negligence. It is not alleged or pretended that the school 
board was careless of its duties in any respect in this matter. 
The deceased was not engaged in an employment that could be 
considered at all hazardous. Yet the policy of the law is clear 
and the question of negligence on the part of the employer is 
immaterial. No such question is involved. The real question to 
lie answered is. was the death in fact the result of the personal 
injury T

T think the award must lie sustained and that the appeal must 
be dismissed.

Howell, C.J.M., concurred.
Appeal dismissed.

MERRIAM v. PUBLIC PARKS BOARD of Portage la Prairie.

Manitoba Court of Appeal, Howell, C.J.M., Hirhards, and Cameron, ,/•/. I 
March 18, 1912.

1. Contrai ‘ü il ni 192) Building contract Payment 1 2
FÏCATE OF ENGINEER—AUTHORITY TO GRANT FINAL CERTIFICAT)

Where provision is contained in a contract for the construction of 
certain works that payment is to lie made on the completion of the 
work to the satisfaction of the engineer, the authority of the en 
gineer is to he confined to what, is specifically conferred on him by 
the contract including the specifications and while he may. pursuant 
to the provisions of the e|ieeifications, issue progress estimates from 
time to time, lie has no authority to release the contractor from tin- 
performance- of any essential part of the work, nor lias he power t-- 
give a certificate, final in its nature, until the work is completed t 
his satisfaction.

[Da nil son v. Francis, 14 Man. R. 141 ; Canty v. Clark, 44 U.t K 
222, followed.]

2. Contracts (g IV 1)—362)—Conditions precedent—Strict com pi i

Where payment under u building contract is conditioned on the 
completion of the work to the satisfaction of the engineer, and upon 
the strict compliance with nil the provisions of the contract, the con 
trnc'or cannot recover the contract-price without asserting and pr**» 
log strict compliance with .ill conditions precedent.

|Itrydon v. Lutes, 9 Mail. R„ at pp. 471, 472, followed.)
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An appeal from the decision of Robson, J., Mcrriam v. Pub
lic Parks Hoard, 18 W.L.R. 151.

The appeal was dismissed, Rihiards, J., dissenting.
II. J. Symington, for plaintiff.
Messrs. A. It. Hudson, and E. P. (larland, for defendants. 
A. E. Iloskin, K.C., for third parties.
Howell, C.J.M. :—The facts in this ease are fully set out 

in the judgment of Mr. Justice Robson, who tried this cause.
Section 25 of the contract provides for payment for this 

work, and is as follows :—
25. Said purchaser covenants with the said contractor that if the 

said work including all extras in connection therewith shall he duly 
and properly executed and completed as aforesaid to the satisfaction 
of the engineer, and if the said contractor shall observe and keep all 
provisions, terms and conditions of this contract, the purchaser will 
pay to the said contractor the sum ns hereinbefore mentioned in the 
manner and at the times mentioned in the specifications upon esti
mates and certificates signed by the engineer and such further sum 
or sums for extras ns may lie certified to by the engineer as being 
due and owing to the said contractor.
The only provision in the spécifications as to certificates is 

the following:—
18. Payments, each 85 per cent, of the amount of the estimate, will 

lie made on or about the 15th of each month, upon progress estimates 
to lie issued by the engineer on or about the 3rd of the month, for 
work completed during the previous month.
It is difficult to give an intelligent construction to these two 

clauses. The covenant in the contract is for payment upon 
completion to the satisfaction of the engineer ; the provision in 
the specification is for payment from time to time before com
pletion.

The plaintiff simply sues on a completed contract and al
leges that he obtained a final certificate within the provisions of 
the above section 25.

3. Contracts (§ IV' 1)—363)—Engineer's certificate— Finality of.
A document signed by an engineer on the construction of works 

certifying to the correctness of a statement shewing the balance due 
a contractor up to a fixed date, and that the same had not Ihm-ii pre
viously certified t". but withholding a sum “pending repairs,” i- not 
a final certificate, nor can it lie construed as a progress estimate.

4. Contracts (g IV D—363)—Prck.rfsh estimates — Abandonment be
fore PAYMENT.

In a proviso in a building contract that, if the contractor shall 
observe and keep its terms and conditions, the owner will make 
monthly payments to him of a fixed percentage of the estimate cer
tified by the engineer or architect in a progress certificate, the pay
ments so provided for are subject to adjustment or re adjustment at 
the end of the contract, and. if the contractor abandons the work so 
that he is disentitled to claim for the work done, his right to claim 
on the progress certificate falls with the principal claim and lie cannot 
recover thereon.

[ Tim ini* v. Mcllroy, 3 A.C. 1040, applied.)
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The contract was one to construct a dam across the Assini- 
boine river, with sheet piling so as to constitute a water-tight 
plane, so that the water would be diverted to an old river bed 
at Portage la Prairie. The structure which the plaintiffs claimed 
they had completed certainly did not hold the water of the river, 
and, from the evidence, 1 would not have expected it to be to 
the satisfaction of the engineers. Stevens, the chairman of the 
board, saw the work a day or two before the alleged final cer
tificate was given, and. if his evidence is to lie relied upon. I 
would not think the engineers should be satisfied.

Smith, one of the engineers, saw the work two weeks after 
that certificate was given, and he swears that he then told the 
plaintiffs the following: “I told them that the work was not 
completed satisfactorily,” and. lie also describes the then condi
tion of the Work.

Ruddell, the agent of the engineers, the man on the work, 
also describes its condition when the water was raised by the 
stop logs, and it certainly then—about the time the certificate 
was given—had not much of the qualities of a dam, and could 
not be called a water-tight plane as required by the specifies 
tions.

On the 2nd of August, the plaintiffs had withdrawn from 
the work and claimed they had fulfilled their contract, and were 
entitled to their money. On that day they went to the engineer’s 
office for their final certificate. Objections to the work were 
made by Mr. Chase, one of the engineers, and on reference by 
him to Ruddell it seems clear that the engineer thought some
thing more should be done to complete the work. After some 
haggling, he decided that the sum of $500 should be retained out 
of the contract price and a certificate was given setting forth 
debits and credits as if all the work had been performed, but 
containing this charge against the plaintiff : ‘ ‘ Retained pending 
repairs, $500.” After making this charge, the balance is brought 
out in favour of the plaintiffs of $6,607.66, and then follows 
“We hereby certify that the above statement, amounting to six 
thousand six hundred and seven 66/100 dollars is correct and 
has not been previously certified.” There is no statement in the 
certificate that the work has been fully executed or completed 
and nothing respecting the satisfaction of the engineer. Tilt- 
certificate starts out as follows : ‘‘For work done by Messrs 
Merriam & Symington up to 31st July, 1910.”

There is no statement in the document that the certificate 
is a final one, and on the contrary, there is a direction to retain 
part of the contract price until certain repairs are made, which 
apparently the plaintiff's should have doue. 1 would also infer 
from this that the plaintiffs had not done the work to the satis 
faction of the engineers.

It was argued that as the engineers had power to chan;.
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the plan and design of the work by omitting certain portions 
of it, the certificate should be read as if the unfinished part of 
the work had been dropped from the design and that it was 
thereby a completed work satisfactory to the engineers. It can
not be said that this defective work was directed by the engin
eers to be so done or changed or omitted as provided by section 
10 of the contract.

Section 10 of the specifications clearly limits the time and 
manner in which the engineers shall grant this certificate. It 
is as follows:—

So noon us the contractor shall have completely fulfilled the con
tract requirements, the engineer shall forthwith so certify in writing 
to both the purchaser and the contractor and thereupon it shall be 
deemed that the purchaser has taken over the works.
This provision has not been complied with for the engineer 

has not certified that the contractor has completely fulfilled 
the contract requirements.

I agree with Mr. Justice Hobson that the engineers had no 
power to give a certificate final in its nature until the work was 
completed and to their satisfaction. If authority is required for 
this proposition it will be found in Davidson v. Francis, 14 
Man. It. 141. and in Canty v. Clark. 44 II.C.R. 222.

To recover on the statement of claim the plaint ill's must 
prove the completion of the work, and the satisfaction of the 
engineers and must produce their certificate issued under the 
terms of the agreement and specifications. The plaintiffs have 
failed in this and cannot recover for the contract price.

Although not raised on the pleadings the plaintiffs claim that 
during the progress of the work, progress certificates were from 
time to time issued and there is a balance due on them, and 
they ask now for a verdict for this amount.

It seems to me they cannot recover for this balance, even if 
a cpse had been made for it on tin* pleadings. Their case on the 
pleadings is that the work is completed, and now it is quite im
possible to finish it because of its almost absolute destruction. 
They entirely withdrew from the work and asserted it was 
finished.

After the engineers hau withdrawn their certificate, Mr. 
Smith asked Mr. Symington to make the dam reasonably water
tight, but he refused and asserted his right to stand on the cer
tificate as a final one. The engineers shortly afterwards called 
upon the plaintiffs to complete the work, but they refused.

The position of the plaintiffs is that they assert the con
tract is cc * *, and will do no more work. This is not a case
of suing for a claim under a progress certificate while the con
tract is current and is being performed, but it is a claim for part 
payment when, because of non-fulfilment, nothing is payable 
to the plaintiffs. If. after a progress estimate is issued and be- 
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fore payment, the contractor had abandoned the work he could 
not recover on the contract because he had abandoned it, and it 
seems to me that is practically the plaintiffs’ position.

The provision in the specifications as to progress estimates 
above set out, is only for provisional payments subject to adjust 
ment or re-adjustment at the end of the contract, as held by 
Lord Cairns in Tharsis v. Mcllray, .'1 A.(\ 1040, at 1045. And ;t 
would be strange if now, at the end of this contract, when tli. 
plaintiffs are entitled to nothing because they have not complied 
with its terms, they could recover on an estimate given when 
the contract was in force and all parties expected it would In- 
earned out.

The claim of the plaintiffs because of misrepresentation as 
to the river bed had been fully considered by the learned trial 
Judge, and I fully agree with him.

The appeal must be dismissed with costs.

Richards, J.A. (dissenting) :—I agree with the learned trial 
Judge that the doctrine of substantial performance seems not 
to lie applicable under the English decisions. The question, to 
my mind, simply is whether the engineers have given a final 
certificate, and if they have, whether they had power to do so.

The certificate of 2nd August, was, in my opinion, meant 
to he a final certificate. It begins by crediting the plaintiffs 
with the whole contract price. It directs the repayment to 
them of their deposit given as security for the performance of 
the work and also directs payment to them of $2,000, which 
had been held back from the estimates as further security.

There is no magic in the particular wording of a final cer 
tificate. It is sufficient that it shews on its face that it was in 
tended to lie a final one. For example, in Clark v. Murray, 11 
Viet. L.R. 817, a certificate that the contractor was entitled to 
receive a named sum with the words : “This being the final cer 
tificate in full of all demands” was held to be a certificate that 
the whole of the work was completed to the satisfaction of the 
architect. In Wycko/f v. Meyers, 44 N.Y. 145, the eontrnet pro 
vided that the last instalment of the contract price was to be 
paid “when all the work is completely finished and certified to 
that effect by the architect.” The architect gave a certificate 
which reads : “This is to certify that the last payment of $1,800 
is due ... as per contract.” This was held to Ik- in effect 
a certificate that the work was completely finished.

There is, on the face of the certificate in the present cast , 
the following: “Retained pending repairs, $500.” The evid
ence shews that the work was completed, but that the flooring 
of the sluices up-stream from the stop logs was apparently not as 
tight ns the engineer thought it should be and some of tin- up
stream sheet piling they also thought not to be tight. The evidence
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further shews that the engineers decided that this might be re
medied by boarding over the parts, and they further decided 
that they would not have this done by the contractors, but would 
themselves have it done or get it done otherwise. This is what 
the $500 was retained for.

The question arises whether the engineers had power to make 
these changes and then dispense with the doing by the contrac
tors of what these changes called for.

The case relied on by the defence, it seems to me, is /«Y.r v. 
Veto, 1 Y. & J. 37. In that case it was provided that the sur
veyor might order extra work to be done, in addition to what 
was shewn in the plans and specifications, or might order that 
any part should not be done or executed. It was held that this 
did not give the surveyor power to alter the whole nature of the 
foundation of the building, as that was neither an ordering of 
i-xtra work, nor the omitting of any part of the work contracted 
to be done, but was a substantial alteration—and the contract 
gave the surveyor no power of alteration.

In the present case it is provided by section 7 of the con
tract that the engineer shall have the right to make or order 
any alterations or change's such as he may deem advisable . . . 
or to omit any portion of tin* work, or to increase or decrease 
dimensions or quantity of materials or work.

By section ID of the contract it is provided that if any work 
or material which the contractor shall be rt to perform
or supply under the specifications, as directed by the engineer, 
he changed or omitted, whereby a less quantity of work or 
material is performed or " then the engineer shall de
duct from the contract price the value thereof.

Sub-section (b) of section 4 of the specifications says that it 
shall be within the rights of the engineer to issue plans and 
specifications further detailing, explaining or modifying the 
work.

Section 10 of the specifications says that so soon as the con
tractor shall have completely fulfilled the contract the engineer 
shall forthwith certify, and thereupon it shall be deemed that 
the purchaser has taken over the works.

It will be oliserved that the powers of the engineer are very 
wide as compared with those of the surveyor in litx \. Veto, 
1 Y. & J. 37.

It seems to me, though I express the opinion with a good 
deal of hesitation, that the powers of alteration and omission 
given by the contract and specifications would enable the engin
eers to make an alteration or change in the work by planking 
over such part of the sheet piling and sluice floors as they 
thought proper. The evidence shews that, in their then opinion, 
such sheet piling and floors would then comply with the pur
pose of the contract. Then, they having so decided, and having
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the right to order a portion of the work to be omitted, it seems 
to me that they have ordered the omission of that part so to be 
altered, and that on their having done so. the contract was in 
fact completed as required by its terms, and that the engineers 
were empowered to give a final certificate, which, it seems to me. 
they did on the 2nd of August. Though the wording of the cer 
tificate is. as to the $.'>00 item. “Retained pending repairs,” the 
letter with the certificate, and which 1 think may be read with it. 
shews that the item of $.'>00 was really permanently deducted 
from the contract price, and not merely temporarily held back 
as against the plaintiffs. What it meant was that the $500 was 
deducted in respect of the work changed by the engineers, and 
then by them omitted from the work to be done by the con 
tractors.

Holding these views, I would allow the appeal.

Cameron, J.A.:—Under clause 13 of the specifications, tic 
dam which the plaintiffs agreed to construct was to be water 
tight. “All sheet piling to be so driven as to form a water 
tight place.” The contract provides in section 1 that the con 
tractor shall perform, execute and complete the works which by 
section 2G are defined to be the whole of the works, matters and 
things required to be done. By section 7 of the contract tin- 
engineer may make or order any alterations or omit any poi 
tion of the work or increase or decrease dimensions, etc., “and 
the contractor shall, in pursuance of the engineer’s written or 
ders to that effect, proceed with and carry out the works as 
directed in pursuance of such orders.” Clearly the engineer 
in giving the certificate of August 2, 1910, did not consider that 
he was, and in fact, was not, acting under this section. He gav- 
the contractor no written orders to proceed as required thereby 
Clause ti of the specifications gives the Parks Board the right at 
any time to alter, deduct from, add to or omit any part of. tin- 
work without affecting the contract, which alterations the von 
tractor shall carry out “upon written notice from the engin 
eer.” Obviously it cannot be asserted that the engineer was 
acting under this clause in giving the certificate of August 2, 
or, indeed, that a consideration of clause ti enters into this case 
in any way.

The authority of the engineer in respect of this work is to 
be found altogether within the four corners of the contract 
(including therein the specifications), and by no fair reading 
of the contract can there be found in its terms power vested in 
the engineer to allow for work defectively done, or power to re
lease the contractor from the performance of any essential part 
of the work required to be done thereby, and to assign the com
pletion of any such part to himself or to others. The conclusion 
seems to me clear that the engineer had, under the contract, no
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authority to give the certificate of August 2, which was there
fore ineffective and void, and must, be disregarded.

It seems plain, also, that document, inasmuch as it purports 
to withhold $500 of the contract price “pending repairs,” is 
not final. Nov was it issued as, or intended to be, a progress 
estimate under cl.: use 13 of the specifications, and it cannot be 
taken as such, as a reference to the wording of that clause 
clearly indicates.

The document of August 2, shews, on the face of it, that the 
work was not then complete and the evidence points strongly 
to the same conclusion. It is only when the works have been 
duly executed and completed to the satisfaction of the en
gineer and upon compliance by the contractor with all the pro
visions of the contract, that the “purchaser” covenants to pay. 
It is well established law that the contractor, to recover, must 
assert and prove strict compliance with the contract and speci
fications. I refer on this subject to the judgment of Killnm, 
J., in Brydon v. Lutis, 9 Man. R., at pp. 471, 472. It seems to 
me that the plaintiffs have here failed to meet, this essential re
quirement.

The judgment in favour of the plaintiffs in respect of the 
counterclaim made by the Parks Board has not boon appealed 
against and stands.

I have read the judgment prepared by the Chief Justice in 
this matter and agree with his reasoning and conclusions.

I think the appeal must be dismissed.
.1 ppeal disni isst il.

William F. H. CARVELL i complainant, appellant' v. William H. 
AITKEN, Frederick Parker Carvell, and John A. Messervey (defen 
dants, respondents).

Prince Edirard Island Court of Appeal in Equity. Sullivan, C.J., and 
Fitzgerald, J. January 23, 1912.

1. Trusts (8 II R—">2)—Individual interest of trustee.
Where one sold his interest in a partnership to hi' fellow partners 

for n sum payable at a specified time and before that time died leaving 
a will by which he appointed ns executors and trustees of his estate 
two of the remaining partners and the plaintitl', who was not connected 
with the firm, and payment of the debt, was not enforced when due. 
though interest thereon was paid annually thereafter, the plaintiff 
us a beneficiary under the will is not entitled to an accounting of the 
profit# earned by the loan after it became due and cannot claim such 
profits in lieu of interest.

[lyse v. Foster, L.R. 8 Ch. App. 309, L.R. 7 H.L. 31S, followed.]
2. Estoppel (f III K—139)—Receiving benefits—Acquiescence.

Where a partner sold his interest in the businc.-s to the other mem
ber* of th<1 2 firm for a sum payable at a a|ieeiflcd time and payment 
was not enforced when due (the selling partner having died before its 
maturity) a trustee and executor of his estate who was also a cestui 
que trust under the will and who acquiesced in allowing the debt to 
remain uncollected and received his share of the interest paid thereon
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from time to time by the firm and who with full knowledge of his 
rights executed a release and discharge under seal to his predecessors 
in the trusteeship to whom the linn had repaid the debt has no right 
to also claim an accounting of the profits earned in excess of tin- 
interest bv the loan after it became due.

[Chilliugicorth v. Chambers, [ 180(1] 1 Ch. 08Ô. specially referred to.J

An appeal from the judgment of the Vice-Chancellor, dis
missing the hill of complaint.

The appeal was dismissed.
Xcil McQuarric, K.C., for appellant.
Messrs. D. C. McLeod, K.C., and IV. E. Bentley, for respon 

dent Aitken.
Sullivan, C.J. :—The question to be decided in this case is 

whether the respondents should be held accountable to the ap 
pellant for the profits made between 1st February, 1898, and 
27th April, 1905, by the firm of Carvell Bros., on $52,000, held 
by them during that period for the estate of J. S. Carvell, de
ceased.

The material facts in the case are not in dispute. They ar
as follows• : In the year 1893 the late 3. 8. Carvell sold his in 
terest in the firm of Carvell Bros, to his co-partners for $52,000, 
and by a memorandum in writing, dated 3rd June of that year 
he agreed that that sum should remain in the hands of the new 
firm, constituted on his withdrawal, for a period of five years 
at 7 per cent, interest ; the agreement providing that in the 
event of a dissolution of the new firm before the expiration of 
the period of five years, the said J. S. Carvell, his executors or 
administrators should be entitled to payment of the said sum at 
such dissolution.

This agreement was signed by J. 8. Carvell and by all tin- 
remaining members of the firm of Carvell Bros., namely, Lewis 
Carvell, W. II. Aitken, F. P. Carvell and John A Messerwx 
J. 8. Carvell died in 1894. By his will he appointed two of 
the respondents, namely XV. II. Aitken, and the testator's son. 
F. P. Carvell, both continuing members of the firm of ('anvil 
Bros., his trustees and executors. He also appointed his son. XV. 
F. II. Carvell, the appellant, who was not a member of the firm, 
a trustee and executor of his will.

By his will J. S. Carvell devised the residue of his estate, 
including the said sum of $52,000, upon certain trusts but “sub 
jeet to the directions hereinafter contained with regard to tin 
money belonging to me now held by or owing to me from the 
firm of Carvell Bros.”

The said XV. F. II. Carvell and F. P. Carvell were present 
beneficiaries of a part of the estate and residuary legatees of 
the whole of it.

The will contained a provision that notwithstanding the dis 
solution of the firm mentioned in the agreement already referred
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to, if the business should be continued by a firm of which the pE I- 
said XV. II. Aitken and testator’s son, F. P. Carvell, should be A 
members, then the trustees might continue the said $52,000 or ]$,12
any part thereof in the firm until the 1st February, 1808. The ----
will also contained a provision relieving the trustees from all Cabvell

liability because of the money remaining in such business, and aitken.
from accountability for profits in the business by those trustees 
who were members of the firm. It also authorized the trustees s"Ui*“n'C J 
to invest the trust funds “in and upon any security or .securi
ties which my trustees may think proper in their absolute dis
cretion. ’ ’

The $52,000 remained in the business of the firm until its 
dissolution on 31st January, 1905, interest thereon being duly 
paid to J. S. Carve IPs estate at 7 per cent, until 1901, and at 
(! per cent, after that date.

On 20th April, 1905, an order was made by the Court of 
Chancery appointing John A. Messervey a trustee in the place 
of XV. II. Aitken who had resigned, and on 28th April, XV. II.
Aitken, F. P. Carvell and XV. F. II. Carvell the appellant, paid 
over the fund with the interest then due to the then trustees,
F. P. Carvell, XV. F. II. Carvell and John A. Messer vey, and 
receipts and releases under seal were then executed by such 
former trustees to the firm of Carvell Bros., and by such latter 
trustees to their predecessors in office for the amount of such 
fund, namely $52,000.

In the petition signed by the appellant and the other bene
ficiaries to the Court of Chancery praying that John A. Mes- 
servey should be appointed to fill the vacancy created in the 
trusteeship by the resignation of XV. II. Aitken, they alleged 
their willingness that “the said XV. II. Aitken should be so re
lieved and discharged.”

Upon these facts the appellant’s counsel argued that the 
judgment of the Xrice-Chancellor dismissing the appellant’s bill 
of complaint should be reversed, and that an order of the Court 
of Chancery should be made for an account of the profits of 
the firm of Carvell Bros, during the period mentioned, with a 
view to the appellant’s participation in such part thereof as was 
earned by the $52,000. In support of his contention the ap
pellant’s counsel referred to and relied upon the doctrine estab
lished by the cases of Piety v. Stacc, 4 Vcs. J., 020 ; Docker v.
Somes, 2 Myl. & K. 655 ; W’rdd< rburn v. Wcdderburn, 22 Beav.
34* ; lie Davis, Davis v. Davis, [1902 j 2 Ch. 314, and other cases 
in the same line, enunciating the general principle which is in
deed a well-settled rule of the Court of Chancery that a trustee 
or an executor who improperly uses trust money in trade must 
account for the profits which he makes by that use of it.

“Same vn*e. Wcthlrrhui ti v. Wrthlcrbttrn. 4 Mvl. 4 O. 41. 8 L.J. Ch.
177, 3 Jur. 596, affirming 2 Keen 722.
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The facts in the present ease, as I view them, do not bring it 
within the rule as to liability for profits recognized by the auth
orities cited by the appellant’s counsel.

In this ease the principal partner of ('arvell Bros, sold to 
the other members of the firm for a specified sum, payable at a 
fixed time his interest in a prosperous business which he as well 
as the other parties to the transaction evidently desired should 
be continued. In his will, subsequently made, two of those part 
ners were appointed trustees and executors. Payment of the 
purchase money was not enforced when it became due, but the 
firm paid the trustees interest on it annually while it remained 
unpaid.

A feature in this case which distinguishes it from all th 
cases cited by the appellant’s counsel, is that the relative posi 
lions of the trustees and the surviving partners were those of 
creditors and debtors in regard to a debt which arose upon ;i 
transaction entered into by the testator himself prior to the 
appointment of the trustees.

The Vice-Chancellor in his judgment followed the decision 
of the Court of Appeal and of the House of Lords in Vyse \ 
Foster, L.R. 8 Ch. App. 309, L.R. 7 II.L. 318. In that case a 
testator was partner in a business under articles by which, on 
the death of any partner, his share was to be taken by tin* stir 
viving partners at a price to be ascertained from the last stock 
taking, and to be paid by instalments extending over two years, 
with interest at 5 per cent, per annum from his death. II 
appointed three executors, one of whom was one of his partners 
in the business, and another, some years after his death, became 
a partner; the third never was concerned in the business. Th 
value of the testator’s share was ascertained but not paid, th* 
amount being allowed for some years to remain in the hands of 
the firm, who treated it in their books as a debt, and allowed 
interest on it at 5 per cent, per annum, with yearly rests. One 
of the testator’s residuary legatees, upon becoming entitled to 
payment of her share, refused to accept payment on the abov- 
footing, and filed her bill against the executors claiming to b 
entitled to a share in the profits of the business arising from the 
use of the testator’s capital. The money had been left in th 
hands of the firm with the knowledge of the testator’s family, 
and all his residuary legatees (with the exception of the plain 
tiff) approved of what had been done.

It was held by the Court of Appeal (reversing the decision 
of Bacon, V.-C.), that the plaintiff was not entitled to any ac
count of profits, the mere delay by executors in calling in a 
debt due to the testator from a firm of which some of the ev 
cutors are members not giving his estate any right to share in 
flu* profits of the business : Vyse v. Foster, L.R. 8 Ch. App.
This decision was confirmed by the House of Lords, L.R. 7 II.L 
318.
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It will be observed that the present case is very similar in 
its circumstances to Vysc v. Foster, L.R. 8 Ch. App. 300, L.R. 
7 II.L. 318. The principle in that ease is equally applicable to 
this, and the decision in that ease should be held to lead to and 
govern the conclusion in this case.

There is another aspect of this ease which presents itself 
adversely to the appellant’s contention.

Tie was himself a trustee as well as one of the cestui que 
trust. He knew that the sum of $52,000 remained unpaid ; he 
received his share of the interest paid on it by the firm and he 
acquiesced or concurred in allowing the debt to remain uncol
lected and bearing interest.

In the case of the Duke of Leeds v. Earl Amherst, 16 L.J. 
Ch. 5, Lord Chancellor Tottenham said :—

If a party, having a right atatvU by ami sees another dealing with 
a property in a manner in which he ought not, ami doe* not interfere, 
that may lie called acquiescence ; that is. acquiescence while the act 
is in progress—he cannot complain of the act that was done with his 
own acquiescence.
See also Powell v. Ilulkes, 33 Ch. I). 552.
In Chilliny worth v. Chambers, [1896] 1 Ch. 685, Lind ley, 

L.J., says, at p. 60S :
It was treated by Lord Eldon as clear law in his day that a cestui 

que trust who concurs in a breach of trust, is not entitled to relief 
against his co-trustee in respect of it: see Walker v. Symonds, 3 
Swans. 1. (14. Lord Eldon’s statement of the law was distinctly ap
proved and followed in Fur rant V. Blanch ford, 1 I). .1. & S. 107. 
Further, in Butler v. Carter, I..15. Kq. 270. 2SI, l»rd Romilly stated 
distinctly that where one of two trustees was himself a cestui que 
trust he could not call upon his eo-trustee to replace stock which they 
had both permitted to lie misapplied.
The appellant having elected to accept interest from 1898 to 

1905, having executed, under seal, with a full knowledge of his 
rights, a release and discharge to the respondents as trustees, 
and having stood by and witnessed the respondent W. II. Aitken 
pay, in 1905, the amounts of their several interests in the part
nership to the retiring members of the firm of Carvell Bros., 
one of whom F. 1*. Carvell was the appellant’s brother and a 
co-trustee of his father’s estate, on the basis of a dealing with 
the fund in question in the manner in which it had been dealt 
with, has rendered futile to himself the application contained 
in his bill of complaint.

There only remains for me to refer to the charge in the ap 
pedant’s bill of complaint that W. II. Aitken, F. IV Carvell and 
•I. A. Messervey by pretence and collusion retained $5.300 in 
the hands of Carvell Bros, out of the fund of $52.000, and ap
propriated the same to pay an alleged claim of Carvell Bros, 
against the appellant without his consent. The learned Viee-
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Chancellor has found ns a fact that there was no evidence given 
before him which would justify his finding such a charge to Is* 
true. I have examined and considered the evidence, and 1 agree 
with the finding of the Vice-Chancellor that this charge has 
not been established.

This appeal will be dismissed with costs.

Fitzgerald, J.. concurred

Hakzard, J.. took no part as he had been engaged as counsel 
on the hearing before the Vice-Chancellor.

A pp( al dism isst d.

MITCHELL v. WILSON.

Haskatchciran Huprcnic Court I Ifcpina •/ml ici a I District). Trial b<'<.>>■ 
Brown, ,/. April 2. 1912.

1. Vendor and purchaser (| I E—25)—Reecissiox of contract by
vendor—Recovery of money paid.

Where a contract f«»r tin* wale of real estate tlxeil the price at 
$1,350 and provided that the purchaser was to pay #200 in cash, t 
give two notes for a like sum each in ten days' time, and to arrange 
the payment of the balance later, this delay lieing permitted to giv 
the purchaser an op|Kirt unity to hear a- to an application that • 
had made for a loan on the property with the knowledge of the wild ■ 
for the purpose of arranging for the payment of the balance and the 
receipt given by the vendor for the cash payment descrilied it a- 
“money on a contract,” and the purchaser went into possession and 
made extensive and costly improvements with the approval of tie 
vendor, but was delayed beyond ten «lays in giving the notes an 1 
making a settlement of the balance of the purchase price by rea-.-n 
of not having heard as to his application for a loan, then- being - 
attempt on his part to abandon or repudiate the contract. th«' cash 
payment was too large an amount in comparison with the total pn-c 
to be paid to be <h*emed a mere deposit, but was payment on the 
contract which the purchaser was entitled to recover upon the vendor'- 
uiijustifiable determination of the contract by entering into posse
sion of the property and re-selling the same.

[March v. Wells, 45 Can. S.C.R. 338, applied.]
2. Vendor and purchaser (8 IE—25)—Rescission of contract by w\

dor—Recovery of special damages.
Where time was not expressedly or impliedly the essence of a ««m 

tract for the sale of real estate and the vendoi failed afterward 
give the purchaser such reasonable notice to complete the contr.i t 
within a definite and specified period as would make time the ess. 
thereof, and the delay in completing the contract on the part of the 
purchaser was «lue to his waiting to hear as to an application he he I 
made with the knowledge of the vendor for a loan on the propert\ f r 
the purpose of completing payment therefor, a determination of ' 
contract by the vendor was unjustifiable, and the purchaser would h« 
entitled t«’> recover any special damage he had suffered by reason f 
having entered into possession an«l made extensive ami costly ini 
provements with the knowledge and approval of the vendor.

3. Specific performance (8 I E 1—33)—Real property—Notice to » - v

Facts known to the vendor, at the time the contract was math- 
having influenced the purchaser to agree to the time fixed for compte
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tion in a contract for sale of land, will he considered in determining SASK.
what is n reasonable notice where the contract does not provide that ------
time shall be of the essence of the contract. S. C.

| rai l,in v. Thorohl. 1(1 Beav. SO. 22 L.J. Ch. 174 : Forfar v. Sage, 5 1012
Terr. L.R. 255; Wallarv v. Ilenslcin, 21) Van. S.V.It. 171. sjH-cially re -----
for red to. See also 7 Hi 1 «dairy's Laws of England, p. 413.1 Mitchell

Action to recover payments of purchase price for land and Wilson.
special damages, the vendor having determined the contract of 
sale.

Messrs. F. L. Bastrdo and K. J. Moon, for plaintiff.
II. M. Allan, for defendant.

Brown, J. :—I prefer to accept the plaintiff's version of 
what took place in connection with this transaction. Not only 
did the plaintiff impress me favourably as a witness, hut his 
version is much more likely, and is more in harmony with the 
documentary evidence, so far as that evidence goes. The facts 
as I find them arc briefly as follows :—

The plaintiff, a stranger in the village of Radville, was de
sirous of securing some property on which to open up business 
as a merchant tailor. The defendant held lot 4. block 4. in that 
place under an agreement of sale on which there was still owing 
some $1,000 and interest. On May 7th, 1911, the defendant 
approached the plaintiff and offered to soil him this lot for 
$1,350, and the plaintiff said he would take it provided he could 
get it on easy terms, as he had only $400 cash. The defendant 
suggested to the plaintiff the advisability of getting a loan on 
the property with a view. 1 take it, of paying him (the defend 
ant) in full and getting title in his own name. The iff, 
before entering into any contract, in an effort to carry out this 
suggestion went to Weylmrn. where he met one MeCaig. Mc- 
Caig stated that the thought he could get him about $800 by 
way of a loan on this property, and would let him know defin
itely in ten days’ time. The plaintiff then went hack to Rad
ville, and on May 0th again saw the defendant and informed 
him that he could only get $800 on the property by way of loan. 
It was then agreed that the plaintiff would pay $*200 cash and 
in ten days’ time he would give two notes for $200 each payable 
in three and four months respectively, and the balance of the 
purchase-price was to be arranged, both parties at that time 
anticipating that by the expiration of the ten days word would 
have been received from McCaig with reference to the loan. The 
plaintiff paid the $200, and the defendant executed a receipt 
as follows:—

May 9th, 1911. Received $200 (two hundred dollars) of lawful 
money on a contract of wix hundred ($600).
Contract. A. Wilson.

Pay $200. $400 ten day* on lot 4, block 4. west wide Main Street. 
Radville. Balance to lie arranged.

A. Wilson.

7
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On May 11th the defendant gave the plaintiff the key of the 
premises, and in pursuance of the purchase, and with the de
fendant’s knowledge and consent, the plaintiff went into pos
session and immediately set to work to put the building situate 
on the front of the lot in shape for his business as a merchant 
tailor. The defendant was fully aware of the purpose for 
which the property was purchased, and was fully aware of the 
plaintiff’s intention to (it the premises up for that purpose. On 
May 13th the defendant suggested to the plaintiff that his stable, 
situate at the back of this lot, would do as a workshop. The 
plaintiff acted on this suggestion, and purchased this stable for 
$75, paying the same on May 15th. The plaintiff immediately 
incurred expense in moving the stable to the front of the lot and 
in making alterations in it, fitting it up as a workshop for his 
business. The defendant was an eye-witness of all these altera 
tions and improvements, frequently visiting the premises as tie- 
work was progressing.

On May 20th, ten days after the contract for the purchase of 
the lot was entered into, the defendant asked the plaintiff what 
he was going to do about the balance of the payment, and 
the plaintiff replied that he luul not yet heard from McCaig 
about tbe mortgage, and that he would not give the notes until 
lie did hear from him, and the defendant then said he would 
wait a few days longer. Ou May 23rd the defendant again asked 
for the notes, and the plaintiff then stated that he would like 
to see the title papers to the property—he had not ils yet seen 
them—and the defendant replied that he would let him see 
them in a few days, that Mr. Moon had them at that time. 1 
also intimated at that time that if the plaintiff did not giw 
the notes soon lie would take the place back, to which the plain 
tiff replied that in such event he would want his money back. 
On May 25th the defendant again saw the plaintiff and said lie 
would take the place back. The plaintiff replied that he could 
have the place back if In* gave him his money, but this 
was not agreed to. On the following morning, the defendant 
asked for the key of the premises, but the plaintiff refused, 
again saying he would give up the key if he got his money 
back. Tbe defendant refused to return the money, and on the 
same day, without the consent of the plaintiff, he went into 
possession of the premises and continued to remain in possession, 
and subsequently resold the property. The plaintiff, in addition 
to paying $75 for the stable, to which I have referred, paid out 
$59.45 as wages for work done in fitting up the buildings on the 
lot for bis business. The plaintiff brings this action to recowi
the $200 paid, with interest, and the items of $75 and $59.4 1 
paid respectively for the stable and for labour.

I have no hesitation in finding that the cash payment in this 
case of $200 was a payment on the contract and not a mer
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deposit. The receipt given at the time characterizes it as “n 
payment” on a contract. Again : the amount is large in com
parison with the total price to he paid, and to the plaintiff the 
loss of $200 would be a very serious matter. Is it likely that 
for the mere privilege of holding this property for ten days the 
plaintiff would pay $200? And again: the fact that the plaintiff 
went into possession ami made extensive and costly improve
ments, and all this with the knowledge and approval of the de
fendant, would indicate that the money paid was as a cash pay
ment on the contract of purchase. Again : there was no aban
donment or repudiation of the contract on the part of the plain
tiff. lie delayed in making settlement for the balance of the 
purchase price, but this delay could not be considered in any 
sense as an abandonment or a repudiation. On the other hand, 
the defendant, by entering into possession and re-selling the 
property, has determined the contract, and there is in conse
quence no obligation on the part of the plaintiff to come forward 
with the balance of the purchase price. Under these circum
stances the plaintiff is unquestionably entitled to a return of the 
$200: March liras, and Wi lls v. lianlun, 4f> Can. S.C.R. 338.

Is the plaintiff also entitled to a return of the $75 and 
$59.45? In deciding that question we must consider whether 
the defendant was under the circumstances justified in determin
ing the contract. Time in this ease was not of the essence of the 
contract. It was not made so by express terms, and it does not 
appear from the nature of the contract and the surrounding 
circumstances that such was the intention of the parties. See 
Parkin v. Thor old, 16 Heav. 59, hi dur. 959, 22 L.J. 
Oh. 174: 7 Halsbury’s Laws of England, 413. hut 
though time may not be of the essence of the con
tract, yet either party may. by a proper notice, bind the 
other to complete within a reasonable time to be specified in 
such notice : Parkin v. Thorotd, 22 L.J. Oh. 174 (*a/mi); Forfar 
v. Sage, 5 Terr. L.R. 255»; Wallan v. Ilcsslrin, 29 Oan. S.C.R. 
171. 174; 7 Halsbury’s Laws of England 413. In this case I 
am of opinion that there was no such reasonable notice as would 
make time of the essence of the contract. The defendant did 
not at any time give notice that the notes must be given by the 
defendant within a definite and specified time. The notice was 
of a very indefinite character, and the matter was left in a very 
indefinite shape. In any event, the notice given did not under 
the circumstances provide a reasonable time within which the 
plaintiff was to perform. The defendant knew perfectly well 
that the object of fixing the ten days as the time for completion 
was because the plaintiff expected by that time to have heard 
from McCaig with reference to the mortgage. The plaintiff had 
not as yet heard from McCaig. and he was naturally desirous of 
knowing where he was at before going further ahead. In the
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event of not hearing from McC'aig he must make other arrange
ments. 1 am of opinion that under the circumstances the de
fendant was very harsh, and was not justified in taking the 
action which lie did. The delay of the plaintiff could not lie 
regarded as an undue and unjustifiable delay. The contract 
was, therefore, unjustifiably determined by the defendant, and 
as a result he is liable to damages. The ordinary rule of com 
mon law as to damages would apply in such a case: the plaintiff 
may recover for any special damage he has received : May in 
7th ed., 215. Where, as here, the improvements made were con
templated by the parties at the time of the contract, and a li
the fair consequence of the contract, there cannot be, in my 
judgment, any question of the plaintiff being entitled to recover: 
Bunny v. Ilopkinson, 27 Beav. 565, 21) L.J. (’ll. 93, G dur. 
(N.S.) 187, 1 L.T. 53; Itolph v. Crouch, L.R. 3 Ex. 44: Mayne on 
Damages, 7th ed., 229.

I am of opinion, therefore, that the plaintiff is entitled to 
recover the $200 and interest, also the $75 and $59.45 afore 
said. There will be judgment in the plaintiff’s favour for these 
amounts, making $334.45, and interest on $200 from May 9th, 
1911, at five per cent., and costs.

Judgment for plaintiff.

McNERNEY v. FORRESTER.
Manitoba Court of Appeal. tinted l, C.7.If.. Richards, and Perdue, 7./. I.

April 8, 1912.

1. Buildings (811—21)—Fire—Dangerous walls—Owner’s duty.
Where the walls of a building are dangerous lieeause of a Are. tin- 

owners of the damaged building from time to time are under a legal 
duty to the adjoining owner to take all reasonable measures to pri
vent the wall from falling over to the injury of his neighbour’s pn-

[Uplands v. Fletcher. L.R. 3 ILL. 330, and Attorney-Ueneral \ 
Tod llrntley, |1S97] 1 Ch. 500, applied.|

2. Buildings <511—211—Damage iiy fire—Duty to adjoining owner
AH TO UNSAFE WALLS.

If ilie purchaser of land ami of a building thereon which had I... ..
ruined by lire t ikes measures for the preservation of the building 
which were adapted only to the winter season, and for the suppôt ! 
of tlm structure only while the debris caused hv the lire remained 
a frozen mass and neglects to put in more substantial supports on 
taking out the debris in warmer weather, he will lie liable to the a-! 
joining owner whose building is injured by the fall of the «all, a! 
though he had followed the advice of the city building inspector, and 
of his own architect that the walls were sufficiently braced for tie- 
changed conditions.

[Dalton v. Angun, 0 A.C. 740; dolliffe v. 1 Voodhouee. 10 Times L.R 
ÔÔ3: I aliquot te v. Fraser, 39 Can. 8.C.R. 1. applied; Aineieorth \ 
Lukin (Mass.), 57 L.R.A. 132, approved; and see 3 HaMmrv's Law 
of England, p. 315.]

Appeal by the plaintiffs from the decision of Metcalfe, .1. 
in McXerney v. Forrester, 19 W.L.K. 32, in an action to r.
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cover for injuries to the plaintiffs' building resulting from the 
fall of the walls of the defendants’ building.

The appeal was allowed.
Messrs. //. Phillipps and W. K. (’handin’, for plaintitts.
Messrs. J. E. O’Connor and A. K. Dysart, for the defendants.
IIoweu., C.J.M.:—In December, 1909, a tire destroyed in 

part a six-storey brick building owned by one Sterling. The 
building was fifty feet by one hundred and twenty feet deep, 
running from Fort street to a lane twenty feet wide. The 
plaintiffs occupied then, and until the walls fell, the land ad
joining the south wall.

Mr. Smith was the architect who acted for Sterling in the 
construction of the building, and after the fire he was a wit
ness on Sterling’s behalf in an arbitration between him and the 
insurance company.

Shortly after the fire, one Rodgers, the city building in
spector, whose duties are apparently to order down or remove 
walls that are dangerous, and who has had in this work fifteen 
years’ experience, examined the walls and tells in the evidence 
the general state of the building. The roof was nearly all burnt 
off and had fallen in, a small portion of it, however, apparently 
in front, had fallen part way down and was resting on some 
posts and beams. All the sixth floor but a few feet in front had 
fallen. All the fifth floor except a few feet of charred flooring 
and joists in the rear and about fifteen to twenty feet in front 
had also fallen. The fourth floor had been burnt away in the 
middle—the extent of which is not shewn clearly in the evidence 
—it had probably fallen in to the extent of one-half of one- 
third. The remaining floors were not injured by the fire.

Throughout the length of the building there extended two 
rows of wooden posts supporting two lines of wooden beams, 
thus dividing it lengthwise in about three equal divisions. Joists 
at right angles to these beams rested upon the latter, and the 
ends of these joists were anchored to the walls by iron fasten
ings, but the manner by which these were fastened together 
does not appear.

Although the joists and part of the floors which fell must 
have burnt through, yet these posts and beams were chiefly 
left standing as shewn by photographs put in at the trial, ex
cept some of those in the sixth floor and these photographs of 
the ruin taken before any removal works had been done, shew 
that the weather at the time of the fire was very severe as 
great masses of ice were hanging from the portion of the roof 
which had not wholly fallen and the beams and walls were 
covered largely with ice frozen, evidently as the water fell upon 
it while the fire was being extinguished.

When the joists burned through some of them merely
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dropped down on an incline with one end fastened in the wall 
and the other resting on the burnt debris and charred beams 
or on a floor below. The half-burnt roof and floors fell below, 
and no doubt rested partly on the half-burnt contents of the 
building and on the posts and beams making, as shewn by the 
photographs, a tangled ruin, and upon all this water was 
thrown, the tire extinguished and all was frozen in a solid mass.

The evidence shews that the debris was frozen solid up into 
the fifth storey, and apparently one or more posts in tin- 
sixth storey supported a fragment of the roof which seems 
covered with ice. Mr. Rodgers, after the tire, thought the walls 
dangerous, and notified Sterling that he must brace the walls 
and he ordered the putting in of nine transverse timbers, each 
reaching across the building, five at about the top 
of the sixth storey, just under the roof, and four 
just below the floor of the sixth storey, or at the 
top of the fifth. The lower four timbers were sup 
ported and steadied by the posts and beams left standing at 
the top of tin- fifth storey. The five upper ones, each 50 feet 
long, were not in any way supported or steadied, exeept at tin 
ends by the north and south walls, and manifestly, as shewn 
by a photograph, they had sagged as one would have expected. 
The south wall had buckled or “bulged” southward to a notice
able extent and I gather from Rodgers’ evidence that these tim 
hers were put in—fastened as they were by iron bolts through 
tin1 walls to planks—for the particular purpose of holding the 
walls together. Rodgers, who was called by the defendants, 
and gave evidence on this subject, and it is so important that 
I shall quote a portion of the vast volume of it:—

Q. After the fire was extinguished what did you do with reference 
to the building?

A. As soon as I could make an inspection of the walls, ami satisfy 
myself as to their condition, I decided that they were dangerous, 
should n high wind occur, and I advised Mr. Sterling on the llih 
that he must take steps to protect the walls.

Mr. Phillipps:—What kind of an examination did you make?
A. I viewed the walls from the inside and outside, ami I could see 

that some bracing of the walls was necessary, as a high wind might 
do damage to surrounding property.

A. The top wall was standing exposed from both sides ami nothin 
!" tie it in ut nil.

His Lordship:—You sav that constituted the danger?
A. The wind would have a full sweep nt them, nothing to steady 

them at all.
Mr. 1‘hillipps:—Nothing to steady them! A. No.
Q. When you say the wind would have a full sweep at them—sup

posing there were no braces in there at all. did you think any wind 
that might he expected to come along would do damage to them?
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A. Was liable to.
Q. Was liable to? A. Yes, certainly.
Q. And that is something—or don’t you think any ordinary wind 

would have been liable to result in damage?
A. Yes. The idea of putting in the braces was to draw them in to 

the portions tlint were standing up against the wall, the fallen joists.
Mr. Phillipps;—You spoke of a solid mass? A. Yes.
Q. You know the solid mass you are referring to, do you?
A. Yes.
Q. You have it now immediately present in your mind?
A. Yes.
Q. How long would that have continued to have supported, or how 

long would that have continued to have alforded the protection to 
the building, after the fire?

A. As long ns it remained frozen.
Q. There is no doubt about that in your mind now? A. No.
Q. That is all clear? A. Yea.
Q. And it would have remained frozen longer than the outside 

walls? A. Yes.
Q. Because the sun would not have come in?
A. Any portion of it where the sun could come iu at the back, and 

get to it, it would thaw faster in there than it would on the out
side wall.

His Lordship:—By “the solid mass" you mean what?
A. I mean furniture, beanie, joists, charred cinders, that had been 

left there, or debris is what I call it, and what portion of burned 
woodwork that they could shovel out of the building.

Q. By the solid mass you evidently mean floors, and everything in 
the building?

A. Yes, everything in there. The water poured in there on it. and 
it was frozen almost before it would strike it, and the spray, from 
where the stream would strike, rolling off and freezing, and freezing, 
and making just one solid mass of the whole thing.

Q. And there is no doubt that that would afford less support when 
it became thawed than it afforded when frozen?

A. Yes, to a degree; the joists burned off at the centre of the beams, 
the fire being at the centre of the building, when they would burn off 
they would drop down and form a brace against the outer walls, of 
course, as I have explained.
On the 10th of March, the defendants became the owners 

of this property, having previously for some time been fully 
aware of its state, and condition. They at once employed Mr. 
Smith as their architect, and authorized him to commence the 
work of rebuilding and the defendants, with Smith, employed 
one Finkelstein to remove the half-burnt rubbish and half- 
burnt furniture, the contents of the building, together with the 
ice and snow. The latter with a gang of men, after two weeks’ 
work, on March 22nd, had the most of this removed, and on 
that day his workmen became greatly alarmed by some falling 
bricks and swaying of the walls and ran from the building. The 
defendant Forrester was sent for and he, on the evening of that
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MAN. day, sent for both Rodgers and Smith. The next day both these 
C. A. mi‘n apparently examined the building. Rodgers swears he 
1912 thought the walls then were still strong enough although he 
~~ knew the weather was then much warmer and the debris was 

o. kbnky remove(j r|'0 me, on this subject, his evidence is not satisfac- 
Forrestkh. tory. Smith, the adviser of Forrester in all these matters, al- 
iiowtiTc tm ,*IOUK*1 at the trial, was, for some reason, not called.

He of all others knew of the state of the walls, for he directed 
Finkelstein from time to time as to the material which should In- 
removed, and he gave evidence before the arbitration as to the 
loss by the tire. Forrester swears that both Rodgers and Smith 
told him on that day that the walls were strong enough as they 
were then braced, although the ice and debris had been removed. 
The next day the walls fell and the plaintiffs’ building adjoin
ing the south wall was crushed, the subject-matter of this suit.

At the time of the falling of the walls the wind was blow
ing at the rate of 36 miles per hour from the north-west, and 
Rodgers swears that this wind caused the walls to fall.

It was shewn by the evidence that on the 6th of March, 
while the interior frozen mass was firm, a wind of 56 miles 
per hour from the same direction was blowing and the walls 
remained firm, and it was also shewn by the evidence that 
for a few days before the accident the weather had turned 
warm, but from my own experience* for 33 years I think this 
should not be unexpected.

It appears then that the original braces directed by Rodgers 
were considered sufficient, with the assistance of the frozen in
terior mass, that on the 6th of March this was sufficient against 
a very high wind, that shortly thereafter the frozen interior mass 
was removed by the defendants, and that on the 24th of March, 
with a wind much less forceful, the walls fell. The learned 
trial Judge in his reasons for judgment says :—

1 think Mr. Rodgers and Mr. Smith were mistaken when shortly 
before the am dent they told Mr. Forrester that the walls were saf'-. 
1 think that considering the temperature and the removal of the debris 
some further precautions should have been taken so as to counteract 
the ellect of the removal of the ice and debris.
The learned Judge, however, found a verdict for the defen

dants.
It seems to me that the irresistible conclusion to be drawn 

is that the walls were greatly weakened by the debris having 
been removed, and that some one was negligent. Rodgers never 
spoke to the defendants respecting these walls until the 22nd 
or 23rd of March, after the debris was removed. Forrester has 
sworn to what Mr. Smith said, but the latter has not pledged 
his oath as to his opinion, or what he advised, and we do not 
know what his real views were.

The walls upon the defendants’ property were dangerous
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and a menace, and were a nuisance to the adjoining property 
holders, and although the work of restoration was in itself 
lawful, injury to the adjoining property might be expected 
unless certain precautions were taken. But the defendants 
claim that, having acted upon the advice of Rodgers and 
Smith, they are not liable. It will be at once apparent that 
he did not act upon the opinion of Rodgers, for lie did not 
consult the latter until after the ice and debris had been re 
moved and as the walls fell early the next morning after he 
spoke to Rodgers, he would have had little time to act if action 
had been directed. The only advice he took was that of Smith, 
a person employed by him, and as we do not know what this 
architect’s real views or intentions were, 1 should presume 
strongly against the defendant because of his not calling him 
as a witness, and 1 think I am supported in this position by 
Baker v. Furlong, [1891] 2 Ch. 184.

It seems to me that the sole question of law is, can the de
fendants shield themselves behind the advice given them as 
Forrester swears by the architect Smith ?

The case of Jolliffe v. Woodhousi, 10 T.L.R. 553. was an ac
tion between adjoining owners, and in it Lord Justice Lind ley 
held that the duty owed to an adjoining owner could not be 
delegated to a builder or architect and thus free the defendant 
from liability. Sir Louis Davies, in Valiquett< \. Fraser, 39 
Can. S.C.R. 1, at page 4, held the opinion or advice of an archi
tect was no more protection than the protection of an indepen
dent contractor. In 3 llalshury s Laws of England, page 315, 
after discussing the duties of an employer where, if care is not 
taken, mischief will follow, the author says :—

And he cannot divest himself of this duty by employing some other 
|iersons ( whether contractor, architect or engineer) to do what is 
necessary to prevent mischief or by * iting that such other person 
shall take precautions against it.
The law on the subject-matter of this suit in I lie State of 

Massachusetts is fully set forth in Ainswurlh v. Lukin, 57 
L.R.A. 132, and the authorities are all considered. It is there 
held that where walls are dangerous after a tire the owner can
not, as against an adjoining owner, shield himself behind an in
dependent contractor, and that he cannot avoid liability by 
delegating that duty to n »r.

The duty which an owner owes to the adjoining occupant is 
also set forth in Hughes v. Fercival, 8 A.C. 443, and at page 
445 Lord Fitzgerald says:—

He cannot get rid of the responsibility thus eu-t on him by trans
ferring that duty to another.
I cannot understand why the negligence of an architect 

or an engineer would shield the defendant when he cannot get 
that protection from the most skilful builder or contractor.
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The walls fell because of the negligence of the defendants, 
or some one employed by him, and in my view of the law he 
is liable.

Common experience here tells us that such a wind as that 
McNebney which was blowing on the morning of the accident cannot be 
Forrester, unexpected, and I can see no reason to call that, or the temper- 

---- ature then prevailing, as vis major against which the defendant
Howi-ll, C.J.M. ,11, iwas not bound to provide.

The judgment will be set aside and the ease disposed of as 
set out in detail in the judgment of Mr. Justice Perdue.

Richards, J.A.:—The defendants became the owners of a six 
storey brick building, the side walls of which were 120 feet long. 
Prior to their ownership a fire had, during severe winter wea
ther, destroyed the three upper floors. This tire burned away 
practically all the flooring of the two top storeys, and the 
greater part of that between the third and fourth storeys. Then 
remained, however, in the three upper storeys many pieces of 
charred joists and other partly burned material. Much water 
was thrown on these upper storeys during the fire, which water 
froze there owing to the severity of the weather. The ice thus 
formed, together with the charred pieces of joists and other 
materials embedded in it, made a bracing that helped to keep 
the walls in place. As soon as possible after the fire the then 
owner caused braces to be put in, which, with the bracing 
formed by the ice and other materials already there, was ap
parently sufficient to keep the walls from falling.

After the defendants bought the property the defendant 
Forrester who acted for himself and his co-defendant ami 
whom 1 shall therefore for brevity refer to as “the defendant " 
through their architect, employed a contractor to remove tin 
frozen debris, but did not employ him or anyone to put in 
further braces, to take the place of the support thus removed 
The contractor did clear out the upper three storeys leaving 
them with only the braces which had been put in by the first 
owner after the fire. The result was that the bracing left was 
insufficient. While in that condition a wind, not greater than 
might bo expected at that time of the year, arose and blew 
down large parts of the side walls. One of those walls fell on, 
and injured, the plaintiffs’ property next adjoining.

The trial Judge found that the bracing at the time of tin 
fall was insufficient, and in this 1 think he was justified by tin 
evidence. He, however, found that the defendant had relied 
upon the architect and the city building inspector as to the 
sufficiency of the bracing that had been put in after the fire 
to safely maintain the walls, after the contractor had done 
his work, and held that, because of his so relying, he and his 
co-defendant were not liable for the damage resulting from 
the fall.
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I do not see that the evidence, when analyzed, shews clearly 
that the inspector did give the advice on which the defendant 
says he relied. If given it was not till after the rubbish had 
been removed and the bracing thereby weakened. The fact that 
the architect, though in Court, was not called as a witness, 
casts a good deal of doubt on the statement that he advised the 
defendant that the course he took was a safe one. But, assum
ing, for the moment, that they, or either of them, did so ad
vise, I am, with deference, unable to agree with the learned 
trial Judge as to his conclusion of law. There are decisions to 
be found of Courts, in some of the United States, in which tin- 
view taken by him has been upheld, but I do not think that it is 
the law of England or of this Province.

It has been suggested that the rule of law on which Hylands 
v. Fletcher, L.R. 3 II.L. 330, was decided, applies to this case. 
It seems to me that, if I had to consider that point, I should 
hold that it does not. But, in the view I take of the facts, it is 
not necessary to decide that question here. The rule which 
does apply is, in my opinion, well stated in a decision of the 
Supreme Judicial Court of Massachusetts: Ainsworth v. Lakin, 
reported in 57 L.R.A. 132. I quote from page 135 (2nd 
column) :—

It whs th«- duty of the defendant not to sulFer such a wall to re
main on his land, where its fall would injure his neighbour, without 
using such care in the maintenance of it as would absolutely prevent 
injuries, except from causes over which he would have no control, 
such ils ifié major, acts of public enemies, or wrongful acts of third 
persons, which human foresight could not reasonably Ik- expected to 
anticipate and prevent.
In the present case it was apparent, I think, after the de

bris had been taken out, that the walls were not safely braced. 
If the defendant had employed the contractor, when taking out 
the frozen rubbish, and thereby weakening the bracing of the 
wall, to sufficiently replace such support with further bracing, 
and the contractor, though a competent one, had neglected to 
do so, and the injury which did happen had resulted therefrom, 
there is no doubt that the defendants would be liable. Their 
liability is the more apparent when he did not even arrange for 
anything to take the place of the support so removed. On what 
principle an owner of dangerous property who could not protect 
himself from an action for damages because he had t 
a capable contractor, should be protected because, instead of 
relying on a contractor, he relied on an architect or city in
spector, I am unable to see. The principle seems to be the 
same in cither case.

In Jolliffe v. Woodhouse, 10 T.L.R. 553, the Court of Ap
peal for England held that where the defendant owed the plain-
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tiff a duty, to do certain rebuilding with reasonable despatch, 
it was no answer to an action for breach of this duty, to prove 
that he had delegated the carrying out of it to an arcliitect 
and builder.

In vol. III. of Halsbury’s Laws of England, paragraph 
670, it is said :—

Where the nature of the contractor's employment is such that, 
though the work is in itself lawful, injury to the property of the 
neighbouring owner may lie expected to arise in the natural course of 
events, unless certain precautions are taken, then it is the duty of the 
employer to take care that those things are done which are necessary 
to prevent the mischief arising; and he cannot divest himself of this 
duty by employing some other person (whether contractor, architect, 
or engineer) to do what is necessary to prevent the mischief, or by 
stipulating that such person shall take precautions against it.

I cannot see that the •advice of a city building inspector can 
be placed on any higher than that of an architect.

i think the plaintiffs are entitled to recover under the 
circumstances of this case.

As the learned trial Judge took no evidence of quantum 
of damages and as the parties have agreed to that question 
being referred to the Master if we hold the defendants liable 
there will be such a reference.

Costs and further directions to be reserved. The plaintiffs 
to have the costs of the appeal in any event of the cause.

Perdue, J.A. :—The plaintiffs were tenants of premises on 
the north-east corner of Fort and Graham streets in the city 
of Winnipeg, in which they carried on their business of black 
smiths. The Sterling block, a large brick warehouse, adjoined 
their premises immediately on the north. This block was six 
storeys in height and the side contiguous to the plaintiffs’ pr 
mises was 120 feet in length. On 9th December, 1909, a fin 
took place in the block which greatly injured the upper portion 
of it. the interior of the fifth and sixtli storeys, together with 
the roof, being almost completely destroyed. The third floor, 
counting the ground floor as the first, appears to have remain<-d 
intact, but there was a large hole burnt in the fourth floor 
through which the wreckage of the storeys above fell and form d 
with the water thrown upon it a frozen mass extending almost 
to the sixth floor. The south wall, which adjoined the plain 
tiffs’ premises bulged outwards at the top.

The upper portions of the end walls were also injured and 
weakened by the effect of the tire and of the water thrown 
upon them.

Immediately after the fire, Mr. Rodgers, the city building 
inspector, informed Mr. Sterling, the owner, of the dangerous 
condition of the walls. Accordingly, Mr. Sterling, under Mr 
Rodgers’ direction and with his approval, had braces put ii

7
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extending across the building from the north to the south wall. 
Four of these braces were placed near where the sixth floor 
had been and the remaining five were put in the sixth storey 
near the top of the walls. The object of putting in these braces 
was to secure the walls from falling until repairs or reconstruc
tion could take place.

On 6th March, 1910, the defendants purchased the land 
and the injured building as it stood, taking possession of it 
on 10th March. On 24th March the accident occurred which 
caused the injuries of which the plaintiffs complain. A con
siderable portion of the side walls of the building from the 
fourth floor upwards fell, the south wall falling outwards upon 
the plaintiffs’ premises and doing serious damage.

There can be no doubt that after the fire the building was in a 
condition which endangered the plaintiffs’ premises. The then 
owner, Sterling, instead of taking down the walls to a point 
where they wo.uld cease to be dangerous, endeavoured to keep 
them in position by bracing them as above mentioned. After 
the building had remained in this condition for some three 
months, the defendants purchased it. Before buying it they 
made a personal examination of it and also had it examined 
by their architect, Mr. Smith. They, therefore, must be taken 
to have purchased the building with notice of its condition, and 
if the walls were in danger of falling, it became the defendants’ 
duty as owners to protect the adjoining premises from injury: 
Attorney-Gentrai v. Tod IUalley, (18971 1 (*h. ">60.

The defendants place much reliance upon tin* approval by 
Rodgers and Smith of the manner in which the walls were 
braced, and upon the opinion of these gentlemen that sufficient 
precautions had been taken to prevent an accident. We have 
not the benefit of Mr. Smith’s evidence as to what his opinion 
was. The defendants did not call him as a witness, although 
it was alleged by counsel and not denied that he was present 
during the trial. Evidence of what he stated to the defendant 
Forrester was not admissible to prove the opinion of Smith as 
an expert. The building inspector, Rodgers, is not an architect, 
but he has had some experience as a builder and much experi
ence in judging of the strength of walls and the condition of 
buildings which have been injured by fire. He states that 
he made an inspection of the walls after the fin* and considered 
them dangerous. lie advised Sterling that the latter should 
take steps to protect the walls. In accordance with this advice 
and with Rodgers’ approval the braces were put in. Rodgers 
expected that reconstruction work would soon be commenced 
and he did not anticipate that there would be such a long delay 
in making the repairs. It is clear that he approved of the sys
tem of bracing that was adopted only as a temporary expedient 
to keep the walls in position until the building could be re
paired.
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Considerable» evidence of experts was put in by the plaintiffs 
to shew that the braces were insufficient for the purpose for 
which they were intended. It is not necessary to discuss this 
evidence in detail. One fact of great importance was admitted 
by all the witnesses, including Rodgers. The pile of debris in 
the centre of the building, consisting of charred timbers, fur 
niture and other material had been frozen into a solid mass by 
reason of the great quantity of water thrown into the build
ing. Joists which had been burnt through in the interior part 
of the structure dropped down at one end, the other end remain 
ing anchored or attached to the wall. The burnt ends of the 
joists became frozen in the interior mass and formed braces 
which helped to retain the walls in place. This frozen mass 
attached to the walls operated, in the opinion of all the witnesses 
who gave expert testimony, as a great source of strength to tie- 
structure. Rodgers states that it would have a stiffening effect 
on the walls, that it “would clamp the walls together,” that 
it “brought the whole thing together tight.” He also stated 
that he took that element of strength into consideration when he 
considered the braces.

It is therefore evident that if the interior mass of frozen 
material were removed the structure would be deprived of a 
factor which largely contributed to its safety.

The defendants obtained possession of the building on 9th 
March, 1910, and shortly afterwards they let a contract, through 
their architect, Smith, for the cleaning out of the building. The 
work of cleaning out proceeded under this contract and the in
terior mass of debris was removed. Some unburut portions of 
floor were left and also the unburnt posts and beams that ox 
tended lengthwise through the building and supported the ends 
of the joists. There appear to have been no beams running 
across the building and where the joists were burnt there was 
nothing except the braces at the top to hold in the side walls 
The trial Judge seems to have been under the impression that 
there were “bond timbers” which helped to support the walls, 
but these bond timbers, as explained in the evidence, were 
simply pieces of timber built lengthwise into the walls between 
the courses of brick, upon which the ends of the joists rested. 
They were a part of the wall itself and did not act as braces.

The effect of the removal of the interior mass was made 
evident shortly before the accident occurred. During a moder 
ately windy day the walls commenced to shake, a brick fell 
from a chimney and the men working in the building hecam- 
alarmed and ran out. On the following day, the 23rd, Smith, 
the architect, and Rodgers examined the building and thought 
the walls were safe. On the next day, the 24th, during a 
moderately high wind the walls fell. The accident occurred af 
ter a day of very high temperature for that time of the year,
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the maximum on the 23rd being 73 degrees ami the minimum 
44 degrees. The effect of the high temperature would be to 
thaw the ice from the walls and to remove any strength they 
might take from their frozen condition. As shewing that the 
removal of the frozen mass from the interior of the building 
weakened the wall and contributed to the accident, evidence 
was given that on the 6th March, before any of the contents 
had been removed, the walls withstood a wind as high as 56 
miles an hour from the north-west, while the wind on the day 
of the accident was only 36 miles an hour from the same 
direction.

I think the proper conclusion to be drawn from the evid
ence, as to the sufficiency of the bracing, is that the braces might 
be expected to maintain the walls in position as long as the in
terior mass remained undisturbed and in its frozen condition, 
but that as soon as any considerable portion of it was removed 
something should have been supplied to take its place. Even 
if no part of the interior mass were removed, it was admitted 
by Rodgers that there would be danger as soon as the tempera
ture rose so as to cause a thaw.

Where the owner of land permits the walls or chimneys 
of the buildings erected upon it to get into a ruinous and dan
gerous condition and knowingly permits them so to remain 
until they fall upon and injure the house of an adjoining pro
prietor, he is liable for the damage caused: Todd v. Flight, 9 
C.B.N.S. 377. There is the same liability under the laws of the 
Province of Quebec: Nordheimer v. Alexandtr, 19 Can. S.C.R. 
248. The duty of an owner is to keep his building in such a 
state that his neighbour may not be injured by its fall: Chaun- 
tier v. Robinson (1849), 4 Ex*. 163. The liability in such a case 
is clearly established if the owner knows his building is danger
ous and fails to take steps to prevent it from falling, but diffi
culty arises in considering what degree of care, if any, will pro
tect him in case an accident occurs and damage is caused to his 
neighbour.

The principle has been established by the case of Rylands v. 
Fletcher, L.R. 3 H.L. 330, that a person who for his own pur
poses brings on his land and collects and keeps there, anything 
likely to do mischief if it escapes, must keep it in at his peril, 
and, if he does not do so, he is prima facie answerable for all 
the damage naturally resulting. In such case he can only ex
cuse himself by shewing that the escape was owing to the plain
tiff s default, or perhaps that the escape was the consequence of 
vis major: per Blackburn, J., in the Exchequer Chamber 
( Rylands v. Fletcher, L.R. 1 Ex., p. 279), ami approved in the 
House of Lords. The position of the defendants in the present 
case differs from that dealt with in Rylands v. Fletcher, L.R. 
3 H.L. 330, in this respect that they had been putting the land
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to its naturiil use and the erections only became dangerous by 
the happening of a tire. But after the walls became dangerous, 
and were known to be so, by the owner of them, the liability 
in each case must, where injury takes place, be very similar.

An injured wall which may from want of cohesion fall over 
at any time on the adjoining land may reasonably be regarded 
as a thing having a tendency to escape within the rule laid 
down in Hylands v. Fletcher, L.R. 3 ILL. 330. Sec Clerk and 
Lindsell on Torts, Can. ed., 431). There can be very little differ 
ence in the responsibility which a man incurs by keeping a 
reservoir tilled with water threatening his neighbour’s land 
and the responsibility he incurs where he keeps a ruinous wall 
overhanging his neighbour’s property. If lie t escape
liability in the first ease by shewing that lie acted upon the 
best advice and took all reasonable care and precaution, can 
he in the seeond case evade responsibility by establishing a 
similar defence?

A person who keeps a lamp overhanging a public street is 
bound to maintain it in a safe state of repair and this is a 
liability which he cannot get rid of by shewing that he cm 
ployed a competent person to put it in repair: Tarry v. Ashton, 
1 (j.B.D. 314. The same responsibility would be incurred 
where the structure, without permission or right, overhung or 
threatened private land, in respect of an injury caused to tin- 
owner of the latter or to his property.

1 think the present was a case where the owner of tin- 
damaged walls was bound to exercise the utmost diligence in 
protecting the plaintiffs front injury. Sterling, in the first 
place, and the defendants afterwards, knew of the condition of 
the walls. The south wall after the tire was in a very dangerous 
state and threatened the plaintiffs' premises. It was the duty 
of the owner of the wall to make it safe or to pull it down. If 
he allowed it to remain he was responsible for its safety.

The defendants urge that the walls had been 
braced by Sterling's direction and that they were entitled to 
rely upon the opinion of Rodgers, the building inspector, and 
Smith, the architect, that this had been sufficiently done and 
that the walls were safe. They, as purchasers from Sterling, 
are in the same position as he in regard to their duties and n 

s to the plaintiffs. It was Sterling's duty to make 
the walls safe and that duty he could not delegate to Rodgers 
or Smith or any other person so as to avoid responsibility him 
self: Huylics v. Perdrai, 8 A.C. 443; Bower v. Piatt, 1 Q.lfcD 
321, approved in l>alton v. Anyas, (i A.C. 740. 'flic means 
taken or advised by Rodgers ami Smith were insufficient and 
there is no question of vis major in this case.

Apart from the proposition whether the defendants would 
discharge their duty by acting upon the advice of a competent
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architect there is another phase of the ease which bears strongly man. 
on the defendants' liability. The evidence shews that the A 
system of bracing adopted was intended to be of a temporary mi2
character only. When giving his approval of what was done 
to hold the walls in place, Hodgers relied upon the strength McXerney 
given to the structure by the interior frozen mass. Evidently, Im.krkster. 
it was not intended that the bracing would be sufficient with
out the frozen debris as an internal support, unless something 
were done to take its place upon its removal. It is clear that 
the precautions which proved to be sufficient as long as the 
building remained in the same condition in which it was when 
the braces were first put in, completely failed when the con
tents of the building were removed and the ice thawed from the 
walls. If, therefore, it were that Sterling had exer
cised line care and diligence in the precautions lie took, the 
defendants by removing the contents of the building and de
priving the walls of an important factor contributing to their 
support, while nothing was done to take its place, not only 
failed to exercise reasonable care, but were guilty of an act 
of positive negligence.

The learned trial Judge found that the accident occurred 
by reason of the insufficiency of the bracing, lie was also of 
opinion that some further precaution should have been taken 
to counteract the effect of the removal of the ice and debris.
This is in effect a finding that due care was not taken to avert 
the fall of the walls and the resulting damage to the plaintiff's.
The trial Judge, however, took the view that the owners having 
in good faith acted upon the advice and assurance of the archi
tect and the building inspector and having done what they ad
vised, had satisfied the duty owed to the plaintiff's. I think it 
may be regarded as settled law that where a man owes a duty 
to another he cannot delegate that duty and evade the responsi
bility of seeing that the duty was adequately performed. If 
the duty has not been performed, it is no excuse for the person 
who should have performed it to shew that he had placed the 
matter in the hands of another upon whose skill he relied :
Jolliffc v. Woodhousi, 10 T.L.R. 553; [lower v. /Vo/c, 1 Q.B.D.
321. supra; IIu<jlns v. Vcnival, 8 A.C. 443, supra; Valiquettc 
v. Fraser, 39 Can. K.C.R., p. 4; Ainsworth v. Lai;in (Mass.),

R i 12
1 think the appeal should lie with costs, the judg

ment in favour of the defendant set aside and judgment en
tered for the |i ill's with costs on the King’s Bench scale.
As it was agreed between the parties that if damages were 
awarded the amount thereof should be found by the Master, 
there should be a reference for that purpose; further directions 
and the question of the costs of the reference will he reserved 
to lie dealt with by a Judge of the Court of King’s Bench.

Appeal allow;el.
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ONT. NELLES v. HESSELTINE; WINDSOR, ESSEX AND L.S. RAPID R 
-----  CO. v. NELLES.

H. C. J.
1912 (Decision No. 3.)

Ontario High Court, Moss, C.J.O., in Chambers. Maivh 20, 1912.
March 20.

1. Appeal ( 8 1 ! A—35)—Jurisdiction of Supreme Court of Canada— 
Final judumknt.

A judgment of n provincial Court of last resort varying the judg 
ment given on the trial of an action for damages for alleged breach 
of contract, and aflirming the plaintiff's right of recovery with 
certain limitations as to damages as to which a reference was dir 
eeted, is not a ‘"final judgment” from which an appeal lies to the 
Supreme Court of Canada, within the statutory definition of that term 
contained in section 2 of the Supreme Court Act, ll.S.C. 190fi. ch. 139. 
as a judgment order or decision “whereby the action is finally deter 
mined and concluded.”

[Clarke v. Ooodall, 44 Can. S.C.R. 284. and Crown Life Insurance 
Co. v. Skinner, 44 Can. S.C.R. fil (I, specially referred to.)

2. Appeal i§ III F—98)—Sec. 71 of the Supreme Court Act—Exten
SION OF TIME.

Section 71 of the Supreme Court Act, R.S.C. 190(1, ch. 139, pr >• 
viding that the Court proposed to lie appealed from, or any Judge 
thereof, may under special circumstances, allow an appeal although 
the same is not brought within the time prescribed by the Act, applies 
only to judgments otherwise ap|>ealable. and does not confer power f > 
grant leave to appeal from a judgment which is interlocutory on Iv
or which is not a “final judgment” within the definition of that 
statute.

[ Vaughan v. Itiehardson. 17 Can. S.C.R. 703, and \rws Printing 
Co. v. Marrae, 2(1 Can. S.C.R. (191, socially referred to.)

Application on behalf of the defendants the Windsor, Essex 
and Lake Shore Rapid Railway Company for an order allow 
ing, in terms of sec. 71 of the Supreme Court Act, an appeal 
from a judgment pronounced by the Court of Appeal in this 
action on the 21st April, 1908 (Selles v. Ilesselline, 11 O.W.R. 
1062). For the previous applications to the Supreme Court 
of Canada, see Windsor, etc., Co. v. Selles (No. 1), 1 D.L.R. 156, 
and Windsor, etc., Co. v. Selles (No. 2), 1 D.L.R. 309.

Messrs. .)/. Wilson, K.'C., and A. II. F. Lefroy, K,G\, for the 
applicants.

C. J. Holman, K.C., for the plaintiffs.
Moss, C.J.O. :—Several other directions are asked for in the 

notice of the application, but it is quite apparent that the only 
motion which I can entertain is that made under sec. 71. The 
other matters could only be dealt with by the Supreme Court 
of Canada or a Judge of that Court.

I have read the numerous affidavits and other papers form 
ing the material on which the motion is supported and opposed, 
including the opinions of the Registrar of the Supreme Court 
of Canada upon the motion heretofore made on behalf of th 
applicants to affirm the jurisdiction of the Supreme Court to 
entertain an appeal from the judgment in question, and of Mi
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Justice Idington, speaking for tlie Supreme Court, in affirming ONT. 
the Registrar. [See Windsor, etc., Co. v. Nellis (No. 1), 1 D.L.R. hTcTj. 
156, and Windsor, etc., Co. v. Ndlcs (No. 2), 1 D.L.R. 309.] 10i2

1 am fully sensible of the unfortunate situation which the -----
applicants seem to occupy at present of not having ever had an * K|I,IKS 
opportunity afforded them of appealing from the judgment in Hksskltine. 
question to the Supreme Court, owing to the form of the judg-1 * Mimii, v.J.< t.
ment and the view taken by the Supreme Court as to its juris
diction to entertain an appeal in such a case. Upon the applica
tion to the Registrar of that Court to affirm jurisdiction, he ex
pressly held that there was no jurisdiction because the appeal 
had not been brought within sixty days, and determined nothing 
as to the point of the judgment not being a final judgment.
But it is impossible not to see, from the references to the cases 
of Clarke v. Goodall. 44 Can. S.C.R. 284. and Crown Life In
surance Co. v. Skinner, 44 Can. S.C.R. 616, what the opinion of 
the Court was on the point.

Besides, the chief ground upon which the applicants rest 
their present application and excuse their delay is, that the 
judgment, not being a final judgment, was not appealable to the 
Supreme Court upon or after its being pronounced by this 
Court.

And, in view of the several decisions on the point found in 
the Supreme Court reports, which 1 have again read and con
sidered, it does not seem open to question that the judgment of 
the 21st April, 1908, falls within the prescribed category of 
non-final and therefore non-appealable judgments.

The result is, that, as I have said, the applicants have been 
placed in an unfortunate position, seemingly without any spec ill 
fault on their part. On the other hand, the plaintiffs are 
equally blameless, and undoubtedly, upon the faith of the judg
ment, have incurred large expense in and about the conduct of 
a reference which, on the applicants’ contention, was based on 
an erroneous view of their liability.

The difficulty, and I think an insuperable one, that 1 find in 
the way of relief upon this application is, that the case is not 
one to which sec. 71 applies, and that I am without power to do 
what is asked. That section enables a Judge of the Court ap
pealed from to allow an appeal only under special circum
stances, although it was not brought within the prescribed time, 
which, if this were an appealable case, would be within sixty 
'lavs. The expression “allow an appeal” has been interpreted 
as meaning only that a Judge may settle the case and approve 
the security : per Strong. J., in Vaughan v. Richardson, 17 
Can. S.C.R. 703. See also News Printing Co. v. Macrae, 26 
Can. S.C.R. 691, at p. 701.

But, as the context shews, the “appeal” to be allowed and 
the case to be settled and the security to be approved plainly
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refer to an appealable case, one that, but for the lapse of time, 
could have been appealed to the Supreme Court of Canada, as 
of course. The single power given to the Court or Judge ap
pealed from is to remove, in such a case, the difficulty occasioned 
by the failure to carry an appeal to the Supreme Court within 
the prescribed time. It confers no power to grant leave to ap
peal in a non-appealable case, or for taking any other step in 
the matter.

I am unable, therefore, to see my way to making any order 
or to giving any directions as to security or otherwise as asked.

The motion must be dismissed, and the plaintiffs are entitled 
to their costs.

Application denial.

CAN. WEIDMAN et al. (defendants, appellants- v. SHRAGGE (plaintiff. 
-----  respondent).

Canada Supreme Court, Sir Chartes Fitzpatrick, C.J., Paries, Id i up ton.
Duff and Anglin,././. March 21. 1912.

March 21. 1. Contracts (g 111 E—282)—Restricting prices to re paid—Agri
mi nt—Limitation as to time am» place.

An agreement lie tween two dealers in junk aimed to destroy all com 
petition in that business in the territory in which they wereoperating 
«mil aimed to lower prices paid by them for the stall' and indirect l\ 
to raise priées paid to them by their customers, the profits resulting to 
be divided between them, is not void at common law as beiim in 
restraint to trade.

[Shraggc v. W rid man, 20 Man. II. 178, là W.L.R. 010, reversed --a
appeal.]

2. Monopoly anii combinations ($ IT It—10)—-Combination in restraint 
OF COMPETITION—CRIMINAL OFFENCE VXDKK CODE.

An agreement between two dealers in junk aimed to destroy all 
competition in that business in the territory in which they were 
operating and to lower prices paid by them for the stuff and indirectly 
to raise prices paid to them by their customers, the profits resulting 
t'» lie divided lie tween them, is void ami unen forcible under the Criminal 
Code of 1900, see. 498, declaring everyone to Ik* guilty of an indictable 
offence who conspires, combines, agrees or arranges with any other 
person to unduly prevent or lessen competition in the production, 
manufacture, purchase, barter, sale, transportation or supply of any 
article or commodity which may lie a subject of trade or -simmer" 

fIt. V. Elliott. 9 Can. Cr. Cas. 005; U. v. tinge. (No. 1). 18 Can. 
Cr. Cas. 415; If. v. Cage (No. 2). 18 Can Cr. Cas. 428; Mogul <
V. Mctlrcgor, [ 1892] A.C. 25, specially referred to.]

Appeal by the defendants from the .judgment of the Mani
toba Court of Appeal, Shraggc v. Weidnian, 20 Man. R. 17H, 1.7 
W.L.R. 616, reversing the judgment of Mathers. C.J.K.lt 
Shraggc v. Weidnian, 14 W.L.R. 561, on the trial of the action 
which was for an accounting under an agreement hereafter set 
forth, which by certain correspondence between the parties had 
been renewed for a further term at the time of the matters eon- 
plained of.
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The appeal was allowed and the judgment of Mathers. C.J. CAN- 
K.H., Shragtjf. v. Weuhnan, 14 W.L.R. 561, restored. ^ q

The agreement sued on was as follows :— 1912

This agreement made in duplicate this 2Rth day of March. 1110.», ------
between Benjamin Shragge, of the City of Winnipeg, in tlie Province ^ kidman 
of Manitoba, merchant, of the first part, and We id man & Company, Shragge 
of the said City of Winnipeg, merchants, of the second part.

Whereas the parties hereto are desirous of entering into an agree 
ment to facilitate the dealings in various articles hereinafter men
tioned. without in any way interfering with the freedom of trade and 
commerce :

Now this agreement witnessed», and in consideration of the mutual 
covenant and conditions herein contained the -aid parties hereto do 
hereby agree as follows:—

1. The said parties hereby fix the prices mentioned in tin- schedule 
hereto annexed for the respective articles to which they refer, at the 
prices at which they shall pay for the various articles, these price* 
to lie altered from time to time by mutual agreement * i Is- made in 
writing. The parties hereto shall consult from time to time as to the 
prices at which they shall sell the said articles

2. The partnership in bottles shall apply only to tin- Crown finish 
(quart boltles only), and not t< other lmttlc- mentioned in the 
schedule, but the agreement a- to prices to lie paid is to maintain with 
the same force as if the parties hereto were to divide profits.

.1. The sa ill parties hereto shall each keep true and correct lxiok* 
of account, in which shall lie entered all transactions in connection 
with dealings from and after the 1st day of April. 1905, to the 15th 
day of Decemlier, 1005, in connection with rubbers, scrap-iron, copper, 
brass, zinc, le id. Inities and junk, and Crown liiii-h buttles (quart 
bottles only), and on or before the 10th of each month during the 
continuation of this agreement as aforesaid, shall make up a true and 
correct account of all business dealings, shewing the prices paid, the 
prices received, the expense, etc., as per schedule hereto annexed, and 
the profit and loss, as the case may lie. and shall hand to the other 
party a cheque for half of the net profit of the previous month's Ini-i 
lies*, or receive a cheque for half of the net loss, if any. These luniks 
of account shall Is* open, at all reasonable times of the day, for inspec
tion of either of the parties hereto, including their Inmkkeepers. And 
on the 15th day of December, 1905, a valuation shall lie placed on 
all stock then in hand, not sold, and a settlement on the basis of the 
profit or loss as aforesaid made, in the event of this agreement not 

1 icing extended, hut, if this agreement lie extended, the business shall 
go on from month to month as aforesaid.

4. The true intent and meaning of these presents is that the parties 
hereto are, in connection with the articles mentioned in the schedule 
hereto annexed, to work for the mutual advantage of Imtli, and to 
make full disclosure to one another of the full prices of all deals in 
which they shall engage. And in order to pay the expenses of any 
arbitrations which may occur lietxveen the parties hereto, under the 
next clause herein contained, each party shall pay into the hands of 
Messrs. Andrews & Andrews, the sum of £50, and will keep that 
amount to the credit of that fund, in the event of it being exhausted.

5. Should any dispute arise between the parties hereto, either as
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the continuation of this agreement, the same shall lie referred to a 
mendier of the firm of Andrews & Andrews for his final determination,
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both of the parties hereto agreeing to abide by liis decision, whatever 
it may lie, and the said mendier of the said firm shall lie entitled to 
charge for all time which lie may sjieml in connection with all such 
arbitrations, the sum of $10 per hour, ami the said arbitrator shall 
decide by whom such costs shall be paid, both the parties hereto 
agreeing to faithfully perform ami carry out the award of such arbi
trator, whatever it may be.

In witness whereof the parties hereto have hereunto set their hands 
and seals.

R. Shragoe.
Weiiimax & Co.

Messrs.,/. 8. Ewart, K.C., and F. M. Burbidge, for appellant. 
M. G. Macncil, for respondent.

Sir Charles Fitzpatrick, C.J. :—The action in this case is 
brought for an account based upon a contract between the plain
tiff and the defendant which is described in the statement of 
claim as an agreement “for the purpose of carrying on their 
business in a manner mutually profitable to both parties to tin- 
said agreement.” The defence denies the state of the account as 
alleged and pleads the illegality of the agreement under secs. 406 
and 498 of the Criminal Code which are grouped under the gen
eral heading of “Offences connected with trade.” The trial 
Judge decided the point of illegality in favour of appellants. On 
appeal this judgment was reversed.

Having carefully read the cases cited by counsel at the argu
ment and referred to hv the Judges below in their notes, I can
not better describe my condition of mind than by quoting from 
a very recent opinion of an eminent English jurist who said:

1 mil convinced it is impossible to give in n few pages a complete 
and accurate exposition of the English law as to combinations which 
are in restraint of trade or unduly impede free competition or employ 
ment so as to deduce from the numerous and conflicting cases clear and 
definite principles.

The same authority says that The Mogul cast, Mogul Steam- 
ship Co. v. McGregor, [1892] A.C. 25, 66 L.P. 1. 40 W.R. 337, 
only decided that an action for conspiracy could not he main
tained by the plaintiffs, because the defendants did not by en
tering into the contract under consideration render themselves 
guilty of a criminal conspiracy. Rut on the question whether 
the contract was void and illegal because it was in undue re
straint of trade or unduly impeded free competition, there was 
the utmost diversity of opinion both among the Judges and the 
noble and learned Lords. In Mitchell v. Iicynolds, 1 Sm. L ('. 
10th ed., p. 391, the following principles were laid down:—That
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nil contracts in general restraint of trade are illegal in the sense 
of not being enforceable, but that agreements in partial restraint 
of trade, if for consideration, are valid, provided that the re
straint is reasonable, in the sense that it is such as is reasonably 
necessary for the protection of the person who seeks to impose 
restraint (covenantee). In this case, however, we are not 
called upon to consider in what respect the contract declared 
upon is affected by the principles of the English law as to re
straint of trade, nor are we at liberty to invent or give effect to 
any new ground of public policy. Our duty is to determine its 
validity in view of those sections of the Criminal Code relied 
upon. In effect, clause (d) of sec. 498 of the Code |Cr. Code 
of Canada 1906] declares in very plain language that an agree
ment which might in itself be perfectly lawful as made by the 
parties in the exercise of the freedom to contract or to abstain 
from contracting, which the English law has for many years 
recognized in every individual, is unlawful if the object of the 
parties is to unduly prevent or lessen competition in an artiele 
or commodity which is a subject of trade or commerce. In 
other words, if the object of the parties to the agreement is to 
interfere with the free course of trade by unduly preventing or 
lessening competition the agreement is declared to lie unlawful. 
It is not necessary. I repeat, that the agreement should lie in 
itself fraudulent or otherwise illegal ; and all agreements which 
prevent or lessen competition do not come within the operation 
of the statute ; the mischief aimed at is the undue and abusive 
lessening of competition which operates to the oppression of in
dividuals or is injurious to the public generally. And it is for 
the Courts to say whether in the circumstances of each particu
lar case the mischief aimed at exists, lu 77/> I’nitnl Stalls v. 
Tin Trans-Missouri Fnii/ht Association. 166 IS.Ü. 290. it was 
held that the Sherman Act applies equally to all contracts tend
ing to create a monopoly, whether or not they are reasonable or 
whether or not they are unlawful at common law.
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Parliament has not sought to regulate the prices of commodi 
ties to the consumer, but it is the policy of the low to encourage 
trade and commerce, and Parliament has declared illegal all 
agreements and combinations entered into for the purpose of 
limiting the activities of individuals for the promotion of trade 
and preventing or lessening unduly that competition which is 
the life of trade and the only effective regulator of prices is pro
hibited. The question for decision here, assuming the law to be 
as I have stated it, is : Was the contract declared upon entered 
into for the purpose of unduly limiting competition in the pur
chase or sale of an article which is ordinarily a subject of com
merce ? It is admitted by both parties that junk, the subject- 
matter of the contract, is ordinarily a subject of commerce. The 
trial Judge found that the manifest purpose of the agreement

47—2
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whs to prevent eompetition between the parties to it and to 
affect prices. He said:—

It cnnnot 1m* douhtvil that the tendency of Mich an agreement would 
1m> to lower prices on the junk pur chawed from the publie, ami. powwibly. 
to increase the price of junk sold to the consumer*.
The learned Judge also said:—

It is true that in the present case the agreement to fix prices was 
tietween two dealers only, hut these two practically monopolized the 
whole trade in junk in Western Canada, and when they ceased to 
compete with eaeli other all roin|>etitioii was gone. The elleet of their 
agreement was not only to limit competition hut to destroy it.
And there can he no doubt on the evidence that the conclus

ion reached by the learned Judge is well founded; the main 
object and purpose of the agreement was to eliminate compel i 
tion and to control the junk market in all Central Canada. Iioili 
as to purchases and sales, and on that ground I hold that the
question must be answered in the aflirmative and that the agi...
ment is. therefore, had under the sections of the Code. I can 
see no distinction in principle between this agreement and one 
that might Ik- entered into between two or more traders to control 
the price of all wheat purchased and sold in Western Canada, 
and if the object was to monopolize the wheat trade of Western 
Canada instead of. as in this ease, the junk trade, would any 
Court hesitate to declare it illegal in that it was calculated to 
unduly impede free coir, tit ion to interfere with the free course 
of trade, and to effect a wrongful purpose?

I would allow the appeal and restore the judgment of the 
trial Judge with costs.

Davies, J. (dissenting) :—This is an appeal from the jtldg 
ment of the Appeal Court of Manitoba reversing a judgment of 
the trial Judge which declared an agreement made between tli 
parties on which the plaintiff had brought an action to he void 
as contravening see. 498, sub-sec. (d), of the Criminal Code.

The agreement in question was made between two junk and 
liottle dealers who purchased these articles amongst others ;ii 
Winnipeg and elsewhere in Western Canada, and shipped them 
for sale to Chicago in the V. S. A.

It was dated the 28th March, 190'», and was to continue from 
the first of April till the 15th Decemlier following, with a pro
vision for an extension thereafter from month to month if mu 
tually agreed upon, and as a fact it was renewed up to the 1st 
January, 1907. It professed to fix the maximum prices which 
each of the parties should pay for the several articles specified 
in the schedule, which prices were to lie subject to revision h\ 
mutual consent, and provided that each party should make up 
accounts monthly shewing the profit or loss made on the business 
done and that the profits should Ihi equally divided.
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The trial Judge held that “the manifest purpose of the agree
ment was to prevent competition between the parties to it and to 
maintain a fixed price for junk purchased. ”

He further held, however, on the tacts as proved and after 
reviewing a number of authorities that “the agreement in ques- 
tiou went no further than that in Collins v. Locke, 4 A.( p. b74 ; 
that the provision for carrying it into effect, viz., the monthly 
division of net profits was not unreasonable and that the re
straints imposed were nothing like as great as those in the ease 
cited, lie, therefore, held the agreement not to he void at com
mon law as 1 icing in restraint of trade.

Hut, while upholding the agreement at common law lie never
theless held it was void as being in contravention of see. 49S. sub- 
sec. (d) of the Criminal Code.

The Appeal Court of Manitoba, Richards, J., dissenting, re
versed the judgment and held the agreement was not void, either 
at common law or as contravening the Code. Richards, J„ the 
dissenting Judge, in the Court of Appeal says nothing about 
the validity of the agreement at common law hut follows the 
trial Judge in holding that it contravened the statute.

Chief Justice Howell held that outside of the criminal law the 
agreement was binding and that the intention of Parliament in 
passing the eriminal statute was to “suppress certain contracts 
and combinations in restraint of trade and make the parties 
thereto liable to an indictable offence, and that the agreement 
did not contravene the statute.” Cameron, J.. agreed with him 
on both grounds, while Perdue, J.. agreeing on the first ground 
that at common law the agreement was not bad. held that it did 
not violate the statute because it did not “unduly prevent or 
lessen competition” in the articles it covered.

With respect to the agreement here in question I agree with 
the trial Judge and the three Judges of the Appeal Court that 
applying the rule now followed by the Courts in determining 
the validity or otherwise of agreements or covenants claimed to 
he in violation of the common law it cannot lie held void. That 
rule, as I gather it from the authorities, is that every ease must 
lie decided on its own facts and that the controlling and guiding 
rule in each case is whether the restraint attempted is reasonable 
or not with respect to the interests of the parties concerned and 
to the public interests.

The ease of Nordrnfclt v. The Marim Sordenfell Co., 11894] 
A.C., p. 535. decided by the House of Lords, determines that a 
covenant against the conveiianter engaging in a particular busi
ness though unrestricted as to space was not. having regard to 
the nature of the business and the limited numlier of the cus
tomers, wider than was necessary for the protection of the com
pany nor injurious to the public interests of the country and, 
therefore, was valid. The speeches of the distinguished law
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Ijords who look part in that decision without any dissenting 
voice united in the test of reasonableness, as being the guiding 
and controlling test in all cases, and whether the covenant or 
agreement is general or particular. In determining the question 
of reasonableness they further held that the Courts should have 
regard as well to tin* interests of the public as of the parties to 
the agreement and that each case must be decided on its own 
facts and by the application to them of this general test. The 
later cases of DiibmcsLi v. (fnhl.sft in, fl8!H>| 1 Q.B. 478, and 
Underwood v. Barker, [18ÎI9] 1 Ch. 300, are to the same effect 
on similar reasoning. In the latter ease Lindlcy, M.R.. says, at 
pages 303-4:—

The law ne now settled cannot. in my opinion, In- more accurately 
expressed than it was liv I^ord Maenagliten in \onlcnfclt v. Miuim 
Xordcnfvlt (Suns and A in until if ion Co., [1804] A.C. 535, ut p. 5tiâ. 11 • 
said: “The true viexv at the present time, I think, is thi*: The public 
liave an Interest in every person'* carrying on his trade freely; so ha* 
the individual. All interference with the individual lilierty of action in 
trailing, and all restraints of trade of themselves, if there is nothing 
more, are contrary to publie policy, and therefore void. That is the 
general rule. Hut there are exceptions; restraints of trade and inter 
ference with individual liberty of action may In- justified by the spécial 
circumstances of a particular ease. It is a sullicicnt justification, an I 
indeed it is the only justification, if the restriction is reasonable 
reasonable, that i«. in reference to the interests of the parties cm 
cerned and reasonable in reference to the interests of the public > 
framed and so guarded as to nllord adéquate protection to the pari 
in whose favour it is imposed, while at the same time it is in no wa 
injurious to the public.” Time was when all agreements in restraint 
«if trade or lilierty to work were regarded as against public policx r 
invalid. Hut this viexv of tin1 law was found mischievous ami intolei 
able, and it was gradually disclaimed and modified. The modern <!..■ 
trine, as 1 understand it, is that if an agreement restraining a pcr-mi 
from carrying on business is Injurious to the public interests of i i- 
country such agreement is invalid to the extent to which it is injur; 
ous, but not further, if it is so framcil as to jiermit of division ini 
two portions, one of which is good and the «ither bad.

On page 305 lie say a further:—
As was pointed out by Lord Maenagliten in Nordenfelt's case x\1 

may lie reasonable on the sale of a business may lie unreas<niable on 
the departure of a man from the service of his employer; but 1 do m 
understand him as saying that a restriction which is reasonably ii" 
sanj for the protection of a mini's business ran be held invalid on 
grounds of public polir;/ unless some specific ground can be rim I 
established. If there is one thing more than another which is esseu i! 
to the trade and comméra» of this country it is the inviolability • 
contracts deliberately entered into; and to allow a |icrsnn of maim- 
agi* and not imposed upon, to enter into a contract, to obtain tl 
benefit of it. and then to repudiate it and the obligations which he V - 
undertaken i*. prima facie at all event*, contrary to the interest- of 
any and every country.
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Applying what I conceive to be the modern rule with respect CAN.
to the validity or invalidity of agreements or covenants in re- s ç
straint of trade, I have no difficulty in agreeing on the facts of 
this case with the finding of the trial Judge confirmed by the 
Court of Appeal that the agreement in controversy from his oh- Wki?man 
ligations under which the defendant, appellant, seeks to escape, Sbbac.oe. 
is a valid agreement at common law. -----

Davies. J,
The question then remains whether this agreement at com

mon law has been invalidated by the statute. 1 have reached 
the same conclusion as that come to by the Court of Appeal, that 
it does not violate the statute. 1 do not read the word “un
duly” which prefaces and controls sub-sections (a), (r) and 
(d) of sec. 498 of the Criminal Code as having any greater or 
wider meaning than “unreasonably” which is the common law 
test, and if that word had been used in the statute the finding of 
the validity of the agreement at common law would, of course, 
settle the question. I have heard nothing during the argument, 
and the consideration given to the ease since then lias not sug
gested anything which satisfies me that the word “unduly” was 
intended to have any broader meaning than “unreasonably.”
That some limitation was intended by the word is, of course, con
ceded. If it does not mean unreasonably I do not know what it 
does mean. I prefer the word “unreasonably” to any of the 
others suggested, such as “improperly,” “excessively,” “in
ordinately,” because 1 think it satisfies the intention of Parlia
ment better than any of the others.

Section 498 of the Criminal Code was first enacted in 1889 in 
a statute intituled “An Act for the prevention and suppression 
of combinations formed in restraint of trade,” which had for its 
preamble the following: “Whereas it is expedient to declare the 
law relating to conspiracies and combinations formed in restraint 
of trade.” Parliament did not pretend to enact something new 
as part of the criminal law. It was not creating or defining a 
new offence before unknown to the law. It was simply, as said 
in the preamble, “declaring” and formulating what I venture to 
think the existing law then was, namely, that a conspiracy un
lawfully (a) to unduly limit facilities for transportation, etc., or 
(b) to restrain or injure trade or commerce, or (r) to unduly 
prevent or lessen production, etc., or (d) to unduly prevent or 
lessen competition in any article which was a subject of trade 
or commerce constituted a misdemeanour. Punishments by way 
of fine and imprisonment were added, of course, as sanctions of 
the declared law.

The drafting of the new statute was, no doubt, faulty. The 
use of the two words “unlawfully” and “unduly” was necessary 
but that it was a declaratory law only and only intended as such 
I do not doubt.
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The Criminal Code of 1892 re-enacted this statute in its 
520th section, retaining 1u>th words “unlawfully” and “un
duly,” and enacted section 516 declaring what a conspiracy in 
restraint of trade was. That also was declaratory only of the 
existing law. In 1899 the section was amended by striking out 
the word “unduly” in paragraphs (a), (c), and (d). In 1900 
the word “unduly” was restored in each of the three para
graphs, (a), (e), and (d), while the word “unlawfully” was 
struck out of the main section so that it read every one was 
guilty of an indictable offence, etc., who conspired, etc., with 
others to “unduly” limit, etc. In this latter form it remains 
at present.

I think the amendment striking out the word “unlawfully” 
was a desirable one, and that in view of the enactment of the 
present sec. 480 in the ('ode of 1892, the retention of the word 
“unlawfully” was unnecessary. The history of this legislation, 
however, throws little light upon its proper interpretation hut it 
confirms me in my opinion that Parliament was not so much 
creating a new criminal offence as it was defining an existing 
though unwritten one and attaching to it s by fine
and imprisonment.

If that is so and the misdemeanour defined by the statute is 
nothing more than a conspiracy to carry out contracts or agree 
ments which by the common law were illegal as being in re
straint of trade, the finding that this contract, in controversy was 
not in restraint of trade would also determine that it was not a 
violation of the statute.

I agree with Chief Justice Ilowell and Cameron, J.. that this 
is the real solution of the difficulties arising from construing 
art. 498 of the Code as creating a new offence instead of as de
claring and defining an existing one. I also agree with them 
and Perdue, J., that the word “unduly” as used in the section 
should not be given a greater or wider meaning than the word 
“unreasonably,” and that if so confined the suggested construc
tion as one declaratory only is confirmed.

Holding, therefore, that the contract in question is not void 
at common law os being unreasonably in restraint of trade. Î 
hold it is not within the declaratory law, sub-sec. (d) of see. 498 
of the Code, which is directed against conspiracies to unduly or 
unreasonably prevent or lessen competition in the purchase or 
sale, etc., of any article, etc., a subject of trade or commerce.

I would dismiss the appeal.

IniNGTON, J. :—By virtue of long experience in the business 
each hod separately carried on in Winnipeg, these parties deter
mined to control, by fixing the prices to be paid for the com
modities dealt in, the entire purchases thereof between Lake 
Superior and the Rockies They adopted, not as a partnership

B28+C
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though resembling it. r device or plan of sharing the profits 
derivable from the di " t each might have in specified leading 
articles of said commodities for which the maximum prices to he 
paid were to he fixed by them jointly from time to time. These 
prices, or the lower prices actually paid, were to lie the profit 
sharing basis, and thus either transgressing by paying a higher 
price would he automatically penalized therefor.

There was neither joint capital nor mutual contribution of 
capital in any venture, nor joint action, in use of capital either 
used, or in the management of the business. Each carried on his 
own business free from interference of the other. At the end of 
the year an was to Im* had of the profit or loss each
had " on the basis of the maximum prices so fixed or such 
less prices as each might have paid. The only recital in the 
agreement expresses a desire “of entering into an agreement to 
facilitate the dealing in various articles hereinafter mentioned, 
without in any way interfering with the freedom of trade and 
commerce.” In what way and bow was this to facilitate deal
ing? "When regard is had to the language used and what was 
actually done this much is clear: first, that merely partnership 
profits was not the purpose of the agreement, ami next, that 
the parties had a consciousness of how perilously near they 
might be to infringing the statute.

They operated and accounted to each other on the basis of 
this agreement for a year, and then by letters renewed it, but fell 
out later, chiefly because the appellant did not conform to the 
purpose of the agreement, lie had so far departed from the 
of rectitude as to buy from another Winnipeg dealer who had 
come into and ventured to operate in the chosen field of these 
parties. The mind of respondent never contemplated that kind 
of “facilitating the dealing in various commodities.” It was 
clearly repugnant to the common purpose and a breach of faith. 
The recital must have been a mistaken or defective description of 
the common purpose. After repudiating this vile deed done by 
his brother-in-arms, he sued him for an account. The latter set 
up sec. 498 of the Criminal Code as a bar to this alleged right 
of recovery.

The defendant (now appellant) swears the purpose of the 
agreement was to control the market, for themselves within said 
limits, to cease competition with each other, to get as large a 
profit by keeping out competition as they could; and he says 
they succeeded.

The learned trial Judge finds this story the true one, though 
contradicted by the plaintiff (now respondent). He says fur
ther “the effect of their agreement was not only to limit com
petition but to destroy it.” The objection to such extrinsic evi
dence, which is always admitted to prove illegality, cannot pre
vail.
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1 agree with the learned Judge's findings of fact relative to 
the issue. 1 do so the more readily as the respondent’s letters 
and admitted eonduet confirm or at least harmonize with the ap
pellant's oath and contradict the respondent’s.

The section 498 in question reads, as it stood amended at the 
time in question herein, as follows:—

Every une in guilty of an inilietnhle offence . . . who conapires, 
combine*, «green or arranges with any other person . . . (<f ) to
unduly prevent or lenten competition in the production, manufacture, 
purchase, barter, sale, transportation or supply of any such article or 
com mo< lily, etc.

The phrase “article or commodity” is defined in sub-sec. (a) 
as anything “which may he subject of trade and commerce.”

The entire scope and purpose of this legislation and the opera
tive limits to he assigned in it, are difficult of accurate compre
hension and definition.

I am, however, with great respect, quite clear that the major
ity of the Court appealed from have misapprehended it.

If 1 understand them aright, the measure of the word “un
duly” is to he found in a long line of authorities where con
tracts in restraint of trade had lieen held to lie against publie 
policy. If the purpose of Parliament had lieen merely to make 
parties to such contracts as these authorities relate to amenable 
to the criminal law, the expression thereof would have been 
easy, and I apprehend quite different in terms from those used 
either in the recital or operative parts of 52 Viet. ch. 41, which 
first enacted the law in question.

That Act recited “whereas it is expedient to declare the law 
relating to conspiracies and combinations formed in restraint of 
trade and to provide penalties for the violation of the same.”

And in the forefront, as it were, of the offences to lie dealt 
with, we find (a) the limiting of facilities for transportation, 
next. (b) the restraining of commerce; (r) the limiting of pm 
duction, or unreasonably enhancing the price of that produced ; 
and lastly, (d) which is in substance quoted above.

The whole scope of this legislation is clearly something 1m 
yond the narrow limits upon which the reasoning in support of 
the judgment appealed from seems to proceed. It eannot lie sait) 
to be a purely declaratory Act. It covers ground not covered 
by the then existing law. In no sense can the field it covers hr 
held to be eo-extensive with the field of law relative to restraint 
of trade wherein these authorities had operated.

The Majrim-Nordrnftlt rasr, NordcnfrUlt v. Maxim-Nonhn 
feldt, [1894] A.C. 535, relied on to shew earlier cases overruled 
or law relaxed, had not even lieen heard when this statute was 
enacted.

Not only that, but who that has had to struggle with the in 
numerable contracts and distinctions between contracts, alleged
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to be in some way in restraint of trade, ever dreamed of the law 
on the subject being made merely clearer hv making it the sub
ject of criminal legislation? Yet the offence against public 
policy involved in the said cases had been recognized, however 
ill-defined, for nigh three centuries and never seems to have 
been directly rested on criminal law; nor yet as u supposed viola
tion of morals. Public policy alone, it was said, required certain 
limits of time and space to be observed in such contracts and 
these limits were measured by the * * “reasonable.”
so often found in every phase of our English law. Why should 
Parliament discard it and adopt another less in list*, less easy of 
comprehension, if merely declaring and clarifying the law as 
applied in civil cases relative to restraint of trade!

Not only had the expansion of trade and commerce in Eng
land by the year 1889 rendered the lines laid down in many old 
cases somewhat unfitted to follow under new conditions then 
existing in England, hut their applicability to Canada and its 
conditions seemed still mort» grotesque as a foundation and de
fined field of operation for a criminal statute such as we have to 
interpret and construe.

But it may lie asked, why should it proceed by prefacing the 
whole with the word “unlawfully”! And further asked was it 
not merely the purpose to fix penalties for doing that which was 
already unlawful! is it not clear that the draftsman erred in 
using both words “unlawfully” and “unduly” in the connec- 
tion in which they wen* placed? Surely if a thing were un
lawful it must In» undue. It was never intendnl to declare that 
an undue measure of unlawfulness was the thing to liecomc in
dictable.

Parliament set out as the recital shews, to declare what was to 
In* held unlawful ami evidently intended to declare that the un
duly doing that which was referred to in sub-sec. (if), amongst 
others, were unlawful things and must In» prohibited.

And to make this clear the Act was in 1899. inadverently, as 
1 think, amended by striking out the word “unduly” and thus 
leaving “unlawfully” the test. Next session, on attention lieing 
drawn to the inadvertence, the word “unlawfully” was stricken 
out and the word “unduly” restored. Tim Act as thus finally 
amended is what is pleaded here. This legislative history de
monstrates as clearly as possible that it was not as against some
thing already unlawful, but the unduly doing that then lawful 
so far as the criminal law extended that the amended statute 
was aimed at.

And with all this effort to express its meaning, we are asked 
to say it was not “unduly” that Parliament intended to use. but 
another word so eommonly in use in relation to part of the very 
subject in hand.
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It seems to me that so far from designing a law that must 
have for its limits of operation the field covered by such authori
ties. it was the settled purpose to avoid that being done. That 
was something which did not fit the subject in band.

However, we are not debarred from looking at the legal his
tory of either unreasonable restraint of trade as interpreted by 
the Courts or anything else within the common knowledge of 
mankind which, in order to effectuate the purpose of the legis
lature, may help us to find out, if we can. what meaning we must 
attach to the word “unduly” in sub-sec. (</) of see. 498 of the 
Code as it stood in 1905 and 190ti.

The contracts usually designated as in restraint of trade at 
common law may In- so far as falling within the descriptive 
language of the statute, prima facie, within the field of that 
which is prohibited by this statute. I can, however, 
imagine instances of such restraint which may arise 
and yet not have been unduly made within the Act. 
And for reasons 1 am about to advert to in con 
nection with the Mogul ease. Mogul Steamship Co. v. McGregor, 
|1892| A.C. 25, (ifi L.T. 1. 40 W.R. 337, its operative range as a 
criminal statute affecting and invalidating contracts must ex 
eeed the narrow limits of the old doctrine referred to. It is now 
for the first time before this Court. So far as 1 can see each 
of the other cases cited to us. in which different Courts have dealt 
with its application, presented a mass of facts shewing the con 
duct of those charged with having infringed it. to have been more 
or less repugnant to the minds of all right-thinking men. anti 
hence the duty to apply it apparently clear.

The magnitude of the aggregate business involved, the far 
reaching evil consequences likely to flow from upholding as legal 
the respective schemes attacked in these eases, anti the chances 
that if upheld their peculiar features so obnoxious to the welfare 
of the community, would Ik* so greatly extended as to become 
disastrous, all aided the Courts to apply the Act.

Whether, if such schemes were allowed to run their own 
course entirely unfettered and unfostered by legislation, the re 
suit would be so dreadful as frightened people imagine, one may 
lie permitted to doubt.

If one considers the long history of the abortive ex
emplified in the long lists of Acts repealed by 22 Geo. 111. eh. 
71. and 7 and 8 Viet., ch. 24, this doubt will hardly disappear. 
As we have nothing, however, to do with the wisdom or unwis
dom of the legislation, such considerations are only of value here 
In aiding us by a survey of the whole field of its possible opera 
tion to try by drawing lessons from past failures to give it such 
effect as will not operate detrimentally upon any person or class 
of persons, not desiring to improperly defeat competition: and. 
above all. that it may not become itself, by virtue of our d*
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cision, an undesirable restraint upon the freedom of men in CAN.
their business dealings, and thus another hindrance to compeli-
tion. lvl2

This being a criminal statute we must try to find the vicious .----
purpose aimed at in order to bring parties within its prohibi- human 
tions. What then are to he the distinguishing features that may, shkamik.
in any given case, and must in this case enable us to determine Mi~t~ r 
whether or not it falls within any of the prohibitions of the 
statute ? To do that we must examine it in its general bearing 
and survey if we can its whole " field of operation.

One thing which must appear in any given case is that the 
agreement or arrangement is one designed to prevent or lessen 
competition. It must he also an attempt at what would be an 
unduly doing thereof, that is agreed upon. It needs neither 
success nor actual operation nor aught but an agreement to try 
what, if successful, would be the unduly preventing or lessening 
of competition.

Crimes usually imply something all right-minded men con
demn. This one may or may not necessarily be so offensive. For 
example, the contracts of hiring, of leasing, of partnership and 
incorporation, may in some ways involve an actual, and within 
some of said cases, unreasonable lessening of competition, and 
hence be conceivably formed outside the offence created by this 
statute, or fall well within it. It may he that all of these con
tracts, or indeed many others priuut facie legitimate, and pos
sessing no inherent evil, may involve changes disturbing and 
possibly lessening competition, yet each and all be so used as 
to produce a great injury to society. It is this feature of the 
problem this Act attacks that requires in the limitation
and definition of the offence some qualification such as the word 
“unduly” has been chosen to serve. The test must in each ease 
be the true purpose and its relation to the activities specified in 
and by the words of the statute, and a finding of an evil or vice 
answering to the descriptive word “unduly.”

It may be asked how can prevention or lessening of com
petition or attempt thereof be an evil when the fact confronts 
us that the whole business fabric of Canada is founded upon re
straint of competition? It may be said that in face of such fact 
it is * to assign an evil motive or vicious purpose of any
kind in merely contracting to prevent or lessen competition.

It may well be, indeed, that the one is the logical sequence of 
the other by force of the development thereof, or the activities 
induced thereby, yet he unjustifiable for those enjoying the 
benefits of these restrictions to abuse the power thereby given 
them.

We must, moreover, recognize that there arc many statutes 
for beneficent purposes yet productive of evils which call for
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amendments to the law to meet the evil by-product thereof, whilst 
retaining for some wise purpose, the parent statute, as it were.

Corporate creations are necessary for the promoting of manu
facturing and commercial life. Yet the facilities and capacities 
given them also tend in many ways to produce and do produce 
much of the evil I conceive to he aimed at by the statute.

Patent laws may he righteous protectors of the inventor or 
discoverer and beneficent stimulatives, yet may he made un
desirable weapons of offence.

It seems to those whose race and country have had such im
plicit belief in the sanctity of contract, untainted by immorality 
or illegality, difficult to justify on ethical grounds the invasion 
of any field covered thereby.

It is important, therefore, to make clear from the observation 
of the operation of possible causes and the experience relative 
thereto and in other regards, how such a vicious purpose as im
plied in violating this Act may spring from being tainted with a 
desire to do that which may not of necessity and under all cir
cumstances be held in itself vicious.

The development of modem industrial and commercial life, 
however, has certainly, when some of the later results are looked 
at. justified men in re-examining the profound belief heretofore 
held in unfettered contract and such competition as may exist 
therewith. And when they produce as the result of such examina
tion a statute like this and throw upon the Courts the duty of 
drawing the line at the right place we must, in order to dis
criminate properly, examine all such and similar suggestions as 
the several foregoing, and all else within the whole range of 
legislation bearing on the problem so far as we can and deter 
mine the principles upon which to proceed.

The state assuredly has the right to withdraw its aid from 
him who plots with another to deprive his fellow-men of Un
reasonable expeetations each of them in entitled to cherish if the 
ordinary results of competition are allowed that free scope upon 
which so much of the prosperity and happiness of the dwellers 
in a free country hang.

It is at this point the onus of the whole question lies. We 
must assume rarliament realized that the unlimited power of 
competition begotten of combination, and the unlimited right 
of contract cannot any longer exist together with a full enjoy 
ment of the ordinary results of competition to which I have just 
referred, and hence a new statutory crime had to he created.

The necessity for finding in this new crime the vicious or evil 
purpose inherent in the agreement of the parties to it, renders 
it necessary to determine in each ease as it arises where the or 
dinary rights of the public to enjoy their reasonable expecta
tion of due and fair competition (which are yet possible within 
the limits left when legitimate effect has been given or allowed
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for the restrictive legislation 1 have referred to) arc at 
an end and the right of contract begins. We need
not traverse here the whole field but use, as illustrative, a part 
of the evil existent under the old law, and the operation thereon 
of the new, and observe the wide distinction between the opera
tion of the doctrine of public policy relative to restraint of trade, 
and the effective range of this new law.

The law as it stood in England coeval with the first passing 
of this Act, and till then ex" as our law also, was laid down 
by the highest authority, relative to the right of competition 
as follows, in the case of Tin Mot ml Steamship Co. v. Mtdrcf/or, 
Gow and Co.. [1892] A.C. 25, at p. 37, GO L.T. 1, 40 W.R. 337, 
Lord Halsbury said:—

I should rather think, us a fact, that it is wry commonly within the 
ordinary course of trade so to compete for u time ns to render trade 
unprofitable to your rival in order that when you have got rid of him 
you may appropriate the profits of the entire trade to yourself.

I entirely adopt ami make my own what was said hy Lord Justice 
Itowen in the Court below: “All commercial men with eapital are 
acquainted with the ordinary expedient of sowing one year a crop of 
apparently unfruitful prices, in order hy driving competition away to 
reap a fuller harvest of protit in the future, and until tin* present 
argument at the Bar it may In* doubted xx r ship-oxvners or mer
chants were ever deemed to In* bound hy law to conform to some 
imaginary ‘normal' standard of freights or prices, or that law Courts 
had a right to say to them in respect of their competitive tarilfs, ‘Thus 
far shall thou go, and no further."'

And in the same case Lord Morris said, page 49, as follows:
The object was a lawful one. It is not illegal for a trader to aim 

at driving a competitor «ait of trade, provided the motive be bis own 
gain bv appropriation of the trade, and the means he uses Iw lawful 
weapons.

It is to be observed that this was said in a ease where the 
“conference” or league of shippers seemed by reason of its be
ing against public policy to be admittedly not binding between 
the parties. In that ease it seems to have been also made clear 
that those entering into such contracts committed no offence for 
which an indictment would lie.

We know, as part of common knowledge, that the most ef
fective weapon such combinations have used on a gigantic scale 
to crush out competition in the United States, for example, has 
been that which was adopted by the defendants in that case.

If this statute is not aimed at such combinations here, what 
can it have been aimed at ?

There are a great many subsidiary methods commonly in use 
to promote the ends such combinations are directed to. Amongst 
those are the purchases or leases of factories to hold them iu idle
ness; the combinations to fix prices, and to refuse to deal with 
anyone who will neither accede thereto nor join the association,
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nor submit to undertaking for an observance of their rules; the 
restrictive contracts in sales; ami the rebates given, or shifting 
rates of profit conditioned upon the observance of the terms im
posed relative to resales, and thus and thereby covering the fixed 
or variable prices, and the lists of parties or classes of people not 
to lie dealt with, or alone to be dealt with.

Often these devices are " by the use or abuse of the 
patent laws which are made to lend a strength to the operation 
of these compacts dictated by the combinations; and the use or 
abuse of the incorporating laws are made to bear the like fruit.

The combination to remove competition by such like devices 
means, when pushed far, the ruin of many by the temporary low
ering of, and fitful changing of, prices, and though some of the 
public may reap for a time the lienefit of such proceed it 

cans later on the payment by the public of much higher prices 
Ulan in a fair competition at a fair < normal rate of
profit would have to In* paid and generally as much higher as 
can possibly In» extracted from the public regardless of any 
measurement of price by way of what a fair profit requires. In 
the long run it means, if successful, the reaping of enormous 
wealth by the few, to the detriment of the many.

The right in this country to drive others out of trade by 
such means ami for such selfish purposes, so plainly recognized 
by the quotation atiove, as legiti in England and formerly 
here, is taken away by this statute. The statement of this legal 
right was not intended by their Lordships to < pnance the use 
of any but legal means.

Bowen, L.J., in joining in the judgment from which the 
c to the House of Lords was taken, says in Mogul

Steamship Co. v. McGregor, 2d Q.B.D. 598, at page fi14. as fol-

No mini, whether traiter or not. van, however, justify damaging 
another in his commercial business by fraud or misrepresentation. 
Intimidation, obstruction, and molestation are forbidden; so is the 
intentional procurement of a violation of individual rights, contractual 
or other, assuming always that there is no just cause for it.

It is quite clear, however, that the covert use of all these 
means which the late Bowen, L.J., refers to are likely to lie faei 
litated if not encouraged by a recognition of freedom to resort to 
the schemes this state of law in England permits. This statute is 
intended to prohibit not only the use of all such schemes but also 
all else conceivably productive of the like results as such means 
might produce, whether allied together with such schemes or 
not.

The doctrine of Allen v. Flood, [1898] A.C. 1, 77 L.T. 717.4»* 
W.R. 258, might also help in conceivable circumstances to lend 
an appearance of legality to that which would thwart the opera
tion of this Act and in such cases may have to In* discarded.
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The almost exultant tone of exposition several of the judg- CAN. 
ments in the Mogul ease, Mogul Steamship Co. v. M< (In gor, s (, 
[1892] A.C. 25, 66 L.T. 1. 4M W.R. 337, adopt in maintaining the
law as laid down a 1 wive may he well warranted in a country en- ----
joying free trade. But we have chosen an entirely different com- " EIDMAX
mercial system and must have regard thereto. We must act in Shbaook.
harmony therewith. We must assume that an Act such as this ----
is not placed on the statute hook for an idle purpose. Its opera- 
tion must not. he minimized simply because of difficulties in the 
way of enforcing it. Its purpose is to crush out of existence an 
evil. Its success, if any. must depend on its administration. Its 
great risk of failure lies in the fact that the requisite knowledge 
of the social and commercial forces shaping the social structure 
does not lie in the daily path of the lawyer’s life, and that it 
cannot he well supplied hy expert evidence.

I desire to guard against the impression that each of many of 
the devices 1 have referred to hy way of illustration, and others 
of a like kind that do exist, must necessarily he obnoxious to the 
Act. It is the purpose to which they may he put that is the 
test. If that purpose he to bring about what the Act is de
signed to frustrate, it is vicious. My endeavour herein is to 
point the attitude to he taken and the path or way to ascertain 
and identify in the concrete an evil which is ine® "* of con
cise and accurate definition.

The application of tests by which to ascertain the possible 
evil results the Act seeks to avert may he much facilitated hy a 
study in that regard of the jurisprudence of the I’nited States 
with a commercial system and an historical development similar
to but older than our own.

The enhancing or lowering of prices, the variation thereof 
without obvious causes other than the evil purpose the Act for
bids. the margin of profit, the scale of business, the operative 
field, the frame of the contract, the devices used therein and in 
its execution, the refusal to deal with others without assigning 
any reasonable cause, which is so inconsistent with the ordinary 
motives of men presumed to he governed hy a due observance of 
the act ; the entire conduct of the parties, and the results pro
duced, must each and all furnish some aid to determine whether 
or not the Act has been intended to lie violated.

On the other hand, every step taken in the past to enlarge the 
hounds of human freedom of thought and action has stimulated 
discovery and invention, and as a product thereof increased 
competition, which may have left hy the way here and there 
financial wrecks as the result thereof. This has made men cry 
aloud in denunciation of the waste of human energy and loss of 
human comfort resulting from competition. The cry is often a 
thoughtless one. People raising it seldom reckon with the ab
solutely necessary waste there is and must ever he incidental to

4
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growth, though nil nature attests it on every hand. Destroy 
competition and you remove the force by which humanity has 
reached so far. The altruism some people would substitute for 
it may, when it has arrived, bring with it a higher sense of jus
tice. but it has not arrived. All these considerations must al
ways be kept in view ami not lie lightly set aside or the results 
involved therein lie confounded with the actual s of vio
lation of the Act and used as absolute, or necessarily any. proof 
of a vicious purpose.

For example, though rate of profit may lie some guide the use 
of any standard of profit itself apart from the comparison of 
changes of one time or set of conditions with another must, as 
evidence, be of trilling value.

To apply the of profit that might enable the stupid,
the slothful, the ignorant, the over-capitalized man working with 
n (»d machinery anil a mill or warehouse overmanned, to
compete with the standard that may be fairly reached by the men 
of brains, of energy, of sleepless viligance. with only i 
capital to earn for. ami all the advantages that the
latest improvements, invention or discovery can furnish, would 
be a sorry one indeed for society.

The fate of the former class must not lx* considered. Rut the 
latter must not resort to unfair devices. They do not need them. 
They are without them the l>cst kind of commercial asset the 
world can have, and must never be depressed or suppressed by 
this law.

They may indeed need to In* protected, and it ought to be the 
anxious care of society ami its Courts of justice to see that they 
get protected against the combinations of the men of the other 
class who ultimately must go to the wall before their onward 
march if they lie given a fair chance.

In thus illustrating the law as it was. the evil to lie reim- 
died, the principles to be observed in applying the remedy and 
tin* difficulties to be met in doing so. I by no means pretend to 
have cove ml the whole ground, but cnought to enable those eon 
ccrned in this case to apprehend the law.

I desire to add a few words here to what I said at the outset 
on the question of the widely different fields covered by the 
doctrine of public policy r< to restraint of trade and this
criminal statute.

This Act not only destroys a former right of combination, 
but also renders illegal every direct or indirect device contrived 
by the art of men to serve those agreeing in the purpose of »< 
quiring the market for themselves and a< d by them to exe 
cute such purpose, and thus also destroys the devices they max 
have incidentally adopted to promote the main purpose. All 
that is. directly or indirectly, knowingly used to promote an> 
criminal purpose must lie held void.

2

5

3451

8829

1727
6600

47



2 D.L.R.1 WeIDMAN V. SllRAGGE. 753

A world-wide difference exists and may by grasping this prin- CAN.
eiple of law be appreciated here between the consequence flow- s ^
ing from the application of the public policy principle and that 1012
of this statute. -----

, . . ... . . . , t WeidmanIt is quite conceivable that 111 many ways people might have „
entered into contractual relations of a liary or collateral Shbaooe.
character with any of the parties to the combination in question 
in the .Mogul ease subserving the purposes thereof and be bound 
by and able to enforce such collateral or subsidiary contracts, 
even if the existence and purpose of the combination were known 
to the people so contracting.

I can find no authority which has ever reached so far as to 
hold contracts " tr such an indirect relation to the restraint 
of trade being held void or tainted thereby with illegality.

Indeed, within the principle that “when the immediate ob
ject of an agreement is unlawful the agreement is vo’d (see 
Pollock on Contracts, 8th ed., p. 38fi), it is difficult tv ice how 
collateral or subsidiary contracts, for example, designed to faci
litate the execution of a plan (of which the execution is legal) 
once agreed upon could be held void. The compact itself in re
straint of trade was void, but the execution of the purpose there
of was held to be legal though involving the destruction of com
petition. The subsidiary contracts forming no part of the ori
ginating compact, but merely legally aiding that legal execution 
of it, could hardly be held void.

On the other hand, every kind of contractual relation at
tempted to be made with anyone of the parties to a combination 
obnoxious to this statute and to the knowledge of the party so 
contracting and subserving the purposes of the combination in 
doing that which violates the Act would lie clearly void if for no 
other reason than c „• an aiding or abetting a violation
of the criminal law or as part of a conspiracy to defeat the 
criminal law.

This exact distinction I draw between the operation of the 
doctrine of publie policy and this Act was not taken in argu
ment. and though I am profoundly convinced of its validity and 
importance, I am not to be taken as carrying in absence of argu
ment or necessity of doing so. the suggestion as to the validity of 
contracts subsidiary or collateral to a scheme formed in restraint 
of trade as violating public policy too far or indeed further than 
mere illustration and suggestion.

The doctrine of restraint of trade violating publie policy is 
not abolished by this Act which I conceive not to lie a substitu
tion therefor. And as suggested by many learned Judges the 
interests of the public means something possibly not yet passed 
upon in all its shades. Nor am I to be taken as suggesting that 
the illustration, the Mogul case, Mogul Steamship Co. v. Me- 

48—2 D.L.B.
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to as possible and as I anticipate must arise in many others. In 
addition to the vicious purpose to be sought in such cases which 1 
think is only too apparent herein we have the extent of field over

Mington, J. which it was intended to reign, and did reign in its execution. It 
would have presented much greater difficulty had respondent *s 
thorough going contempt for the thought of doing anything lik»* 
a “malimid” (Hebrew for school teacher) or indeed in any way 
regarding the welfare of others not been made so apparent.

His one thought was if possible to destroy all competition 
and, if need be, those who ventured to come in competition with 
him. His language and conduct portray exactly what this sta- 
tute strikes at. Its aim was to put out of business use the 
methods of men banding themselves together to render it dif
ficult, if not impossible, for others to become rivals, and stop 
competition in the same field of business.

These parties succeeded so far that their profits were nearly 
doubled. They seem to have been reasonably successful pre
viously to this and thus had no excuse for their conduct. Their 
purpose was so clearly obnoxious to the Act it would matter not 
even if increased profits had not lieen reaped. The legal result 
ought to 1hi the same.

It is because of the novelty of the ease and the need that 
there should lie no misapprehension arising from its n and
that honest men may not Is* entrapped from reliance on the form 
er state of law here and in England, which I have adverted to, 
and still existent in England, which seems in harmony with tin* 
commercial ethics of most men, that I have dealt at such length 
with it.

It is to lie observed that the individual seems still free to do 
as was permitted to the combination in the M(tgnl case. The 
corporation possibly may also, but there a nice puzzle may hr 
presented some day which I will not venture to anticipate. It 
may itself he founded on a scheme to violate the Act.

The appeal should lie ' with costs here and in the
Court below, and the trial judgment Is* restored.

Duff, J. :—The learned trial Judge has in effect found that it 
was one of the direct and governing aims of the parties to the 
agreement in question to restrict and if possible suppress com
petition in the buying and sidling of the articles > in tin-
Provinces of Manitoba, Saskatchewan and Alberta, with the ob
ject of establishing and maints' a monopoly of the dis
tributing trade in those articles. 1 think the evidence »rts
that view. At least, one of the articles—scrap iron—is shewn 
to have been a commodity of considerable commercial import-
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ance. I think that in entering into such an agreement the par- CAN.
ties to it were guilty of an offence under section 498 (d) of the s (,
Criminal Code.

I agree with the Court of Appeal, that looked at from the 
point of view of the parties alone the provision of the agreement " udmax 
for fixing the prices at which the commodities in question were shkaiigk. 
to be bought would be a provision reasonably necessary for the —-
protection of the interests of persons who should agree to share 
profits and losses in the purchase and sale of such commodities.
But that circumstance, in my judgment, is not decisive of the 
question upon which we have to pass in this appeal.

The view upon which the judgment of the Court of Appeal 
is based, as I understand it, is that the question at issue must In* 
decided by ascertaining whether at common, law the Courts 
would have refused to enforce this agreement as being an agree
ment in restraint of trade; and that the answer to this question 
must in turn be governed by the opinion of the Court upon the 
point whether or not the term of the agreement providing for the 
fixing of prices was reasonably necessary for the protection of 
tlie interests of the parties under their contract to share profits 
and losses. That view, I think with respect, is based upon an 
inadequate conception of the principle of the common law as well 
as of the theory underlying the enactment we have to apply.

An opinion which has often found expression in text-books 
and sometimes in the judgments of very distinguished Judges is 
that the common law considers freedom of contract of such para
mount importance that given a principal lawful contract not in 
itself effecting any restraint of trade (a partnership, a contract 
for the sale of a business, a contract of employment) subsidiary 
agreements restraining trade or competition are entitled to the 
aid and protection of the law if only such subsidiary agreement! 
are reasonably necessary for the protection of the individual in
terests of one of the parties in the principal transaction.

But it is impossible now to affirm that such is the rule of the 
common law. In Maxim v. Xordtnyclt, [ 1893J 1 Ch. 630, at p.
649, Bindley, L.J., said:—

In KoiimmUIoii v. ItuuHHillun, 14 Ch. I). 331, 42 L.T. 679, 49 L..J. Ch.
338, 28 W.R. 023, Lord Justice Fry, in one of those admirable judg
ments for which lie was so justly celebrated, came to the conclusion 
that the only test by which to determine the validity or invalidity of a 
covenant in restraint of trade given for valuable consideration was its 
reasonableness for the protection of the trade or business of the 
covenantee. This accords with the view of Lord James in Leather Cloth 
Company v. Loreont, 39 L.J. Ch. 80, L.R. 9 Eq. 343, 21 L.T. 601,
18 W.R. 672, and is, in my opinion, the doctrine to which the 
modern authorities have been gradually approximating. But 1 can
not regard is as finally settled, nor, indeed, as quite correct. The 
doctrine ignorea the laic ichich forbid» monopolies.
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In the same case Bowen, L.J., said, at page 667 :—
For the purpose of clearness 1 will, in conclusion, attempt to sum 

mnrize the exact ground on which 1 consider this case should lie de
cided. The rule as to general restraint of trade ought not. in my judg 
ment, to apply where a trader or manufacturer finds is necessary, for 
the advantageous transfer of the g<H»dwill of a business in which lie 
is interested, and for the adequate protection of those who buy it, to 
covenant that he will retire altogether from the trade which is being 
disposed of, provided always that the covenant is one the tendency of 
which is not injurious to the public. This last element in the detlni. 
tion ought not, I think, to lie overlooked, for I can conceive cases in 
which the absolute restraint might, as between the parties, lie reason 
able, but yet might tend directly to injure the public; and a rule 
founded on public policy dors no I admit of any exception that would 
really produce public mischief ; such might lie possibly the case if it 
was calculated to create a pernicious monopoly in articles for English 
use—a point I desire to leave open, and one which, having regard to 
the growth of syndicates and trusts, may some day or other become 
extremely important.
The judgment of A. L. Smith, L.J., at pages 672 and 672, 

makes jt clear that that learned Judge accepted the view that an 
agreement in restraint of trade would not Ik* enforced if it wits 
clearly one prejudicial to the interests of the public however un
exceptionable it might be from the point of view of the parties.

In the House of Lords, Xordcnfcldt v. Maxim-Nordenfihlt 
Co., [1894] A.C. 525, Lord Ilerschell says at page 549;—

I must, however, guard myself against being supposed to lay down 
that if this can lie shewn (that is to say, if it can lie shewn to lie rea
sonable from the point of view of the parties' interests) the covenant 
will in all cases lie held to Ik* valid. It may lie, as pointed out by Lord 
Bowen, that in particular circumstances the covenant might, never tin 
less, be held void on the ground that it was injurious to the public

Ixird Ashbourne, at page 559;—
I do not see anyihing to lead to the conclusion that the covenant 

is injurious to the public interest. I entirely agree with the Lord 
Chancellor in the pro) -iety and prudence of not saying a word which 
would imply that such nil important topic was ignored or lost sight of

Lord Morris, at page 575;—
These considerations (i.r., the governing considerations in determin 

inf the validity of an agreement in restraint of trade) 1 consider, are 
whether the restraint is reai-maâile and is not against the public

And finally, Lord MacnaghLn at page 565 states the law 
thus ;—

The true view at the present time, 1 think, is this: The public have 
an interest in every person's carrying on his trade freely; so has the 
individual. All interference with individual liberty of action in 
trading, and all restraints of trade of themselves, if there is nothing
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more, are contrary to public policy, and, therefore, void. That is the 
general rule. Hut there are exceptions; restraint# of trade and inter
ference with individual lilierty of action may he justified by the special 
circumstances of a particular case. It is sullicicnt justification, and. 
indeed, it is the only justification, if the restriction is reasonable— 
reasonable, that is, in reference to the Interests of the parties con
cerned ami reasonable in i eferenec la I In- interests of tlic publie ho 
frinneil mill ho i/uarilril ns In it fforil mini mile protection lo Hie parti/ in 
irliosc favour il is imposai, ichile ill the same lime, il is in no tray 
injurious lo lhe publie. That. 1 think, is the fair result of all the 
authorities.

It is quite clear that all of these eminent Judges had in view 
the possibility of a state of circumstances arising in which the 
public interest in restraining encroachments upon freedom of 
competition might have to he maintained at some sacrifice of 
the public interest in freedom of contract even in such common 
commercial transactions as the sale of a business.

It was because no doubt in the opinion of the legislature the 
conditions had actually come into existence which Lord Bowen 
foresaw as a possibility merely, that this legislation was enacted. 
The particular sub-section with which we are concerned was 

y intended to protect the specific public interest in free 
competition. In applying the section the public interest in free
dom of contract in commercial matters, and especially in free
dom of disposition by the individual of his own labour and 
skill and in freedom of dealing in private property, must, of 
course, be kept scrupulously in view, otherwise tin-e might con
ceivably be some risk of ultimately defeating the objects of the 
enactment by depriving the legitimate commercial energies of 
the country of some of their important incentives. But giving 
full effect to these considerations, I have no hesitation 
in holding that as a rule an agreement having for 
one of its direct and governing objects the establishment 
of a virtual monopoly in the trade in an important article 
of commerce throughout a considerable extent of territory by 
suppressing competition in that trade, comes under the ban of 
the enactment.

A noli n, J. :—The plaintiff sues for an accounting of profits 
made by the defendants in their junk business, to a share of 
which he claims to be entitled under the terms of an agree
ment between them. The defendants, who pleaded as a defence 
the illegality of this agreement on the grounds that it was de
signed to effect a restraint of trade unlawful at common law and 
that it contravened clause (d) of see. 498 of the Criminal Code, 
in that it was an agreement to unduly prevent or lessen com
petition in the purchase and sale of articles which were a subject 
of trade or commerce, appeal from the judgment of the Court 
of Appeal for Manitoba reversing the judgment of Mathers, C.J.,

CAN.
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who had held that the agreement, altlimigh not illegal at common 
law, was in contravention of clause (d) of see. 498 of the Code.

If the determination of this appeal depended solely upon an 
appreciation of the evidence contained in the record, I should 
he disposed not to entertain it, notwithstanding the dissent of 
Richards, J.A., from the judgment of the appellate Court. As 
I understand the matter, however, it is upon the meaning to he 
attributed to the word “unduly” in see. 498 of the Code that 
the Court of Appeal differed from the learned trial Judge, ami 
it is Judges’ interpretation of that important statu
tory provision which the defendants ask us to review.

1 agree with the decision in The King v. Elliott, 9 Can. Crim. 
Cas. 505, that it does not follow that, because an agreement of 
which the alleged purpose is “to unduly prevent or lessen com
petition in the . . . purchase ... or sale” of some 
“article or commodity which may he a subject of trade or com
merce” is not unlawful at common law, it may not constitute an 
offence against clause (d) of sec. 498 of the Code. As >d 
out in that case, Parliament in striking out the word “unlaw
fully,” with which the introductory paragraph of sec. 520 (now 
sec. 498) originally concluded (55 and 56 Viet., eh. 29), should 
he credited with an intention to effect some real change in the law.
1 cannot think that this word was struck out merely because it 
was thought that, upon a proper construction, the agreements 
dealt with in sec. 498 would be held to he only such agreements 
as are declared by see. 496 to he conspiracies in restraint of trade. 
As originally enacted in the Code of 1892, sec. 520 (498), con 
tained both the words “unlawfully” and “unduly.” To con
stitute an offence under it the* parties must have unlawfully 
agreed “to unduly limit facilities for transporting, etc., to 
unduly prevent, limit, or lessen manufacture, etc., or to unduly 
prevent or lessen competition in production, manufacture, pur 
chase, barter, sale, transportation, etc.” The history of see. 
498, I think, precludes the view that in amending it. Parliament 
merely wished to remove a tautologous word. “Unduly” was 
first struck out (62-3 Viet., eh. 40), “unlawfully” being left in; 
but in the following year (63-4 Viet., ch. 40) “unlawfully” was 
struck out and “unduly” was restored. As the Code was ori
ginally drawn, sec. 510 (now see. 490) did not govern see. 520. 
The latter section was complete in itself. Since it contained the 
word “unlawfully” there could be no occasion to import that 
restriction from sec. 510. 1 see no good reason for now giving 
to sec. 496, which is an exact reproduction of sec. 516, an effect 
which the latter did not have, and obviously was not meant to 
have, in the original Act.

If, however, see. 490 should be held to modify or qualify any
thing in sec. 498, 1 would incline to the view that it would lie the 
principal or introductory clause. If so, it would apply to each

4
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of tin- sub-clauses of svc. 498 ami no change would have liven vf- CAN. 
fveted l>v striking out the word “unbiwfully.” While, as C.
pointed out by Phippen, J., in The Kiiuj v. (Jape (No. 1 ). VI jpis
Can. ( 'rim. Cas. 415, there are serious difficulties in ,-----
reading clause (/>) of see. 4915 as wholly unrestricted "l"’MAN 
(the learned Judge treating clauses (a), (r) and (d) Simoon,
as specifying particular instances of a generic offence 
covered by clause ( />), thought the word “ unduly* * 
should be read into it. as at present advised I am not pre
pared to accede to the view expressed by Howell. ('.JM., in ft. v.
Gape (No. 2), VI Can. Oriin. Cas. 428, at p. 450, and referred to 
in The Kiup v. Chirli (No. 2), 14 Can. Prim. Cas. 57, at p.
(53, that clause (h) of see. 498 should be confined in 
its application to such agreements as are declared to 
be conspiracies in restraint of trade by sec. 49(5. lint 
it is not now necessary to determine that question, 
and I allude to it merely to avoid any possibility of leaving the 
impression that I would import into the clause (/») the word 
“unlawfully.”

The single, if not simple, question before us is whether in the 
instrument under consideration the parties agreed “to unduly 
prevent or lessen competition in the . . . purchase . . .
(or) sale** of junk and bottles.

It is. perhaps, doubtful whether there is in the agreement any 
sufficiently definite provision as to sale prices to bring it within 
the statutory prohibition. Hut there is a distinct undertaking as 
to purchase prices to be paid by the parties, which I cannot read 
as aught else than a mutual promise that during the currency of 
the agreement neither would pay for bottles or junk prices 
higher than those specified in the schedules. That this agree
ment tended “to prevent or lessen competition** between the 
parties to it in the purchase of the scheduled articles there can 
lie no question. In view of the fact that they controlled from 90 
to 95 per cent, of the junk business in the territory in which 
they operated (a circumstance most material and proper for con
sideration in determining the true nature of the agreement, its 
purpose and the intent of the parties to it) it seems to me equally 
clear that, if carried out, it would tend to destroy in that terri
tory all substantial competition in the purehase of junk and bot
tles and to leave the public as to the market price fur these 
articles entirely at the mercy of the contracting parties.

The suggestion that, if too great a depression in prices should 
result, competition would be invited rather than discouraged 
seems to ignore the fact that provision is made for consultation 
between tbe parties as to sale prices and that it is declared to be 
the intent of their arrangement that they are to work for the 
mutual advantage of both. The evidence estai»!’ ’ »s that the 
prices to which they bound themselves to adhere .. purchasing
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flip scheduled articles were materially smaller than had been paid 
by them when there was competition between them. Of course, 
it would he to their mutual interest to place these prices as low 
as practicable, yet not to put them so low nor to raise their sale 
prices so high that the margin of profits would invite the in 
vasion of their field by really formidable rivals. Were such an 
invasion threatened they had it in their own hands at any time 
to reduce their sale prices to meet it. Small competitors they 
were in a position to crush. I have no doubt that the purpose 
of the agreement was to prevent or lessen competition in the pur
chase of junk and bottles for the advantage of the parties, with
out regard to the public interest, but with the certain incidental 
consequence that the latter interest would suffer as the result 
of the provision for a substantial reduction in such purchase 
prices below wlmt they would be under fair competition. It. is 
not open to question that tin* agreement was well calculated to 
accomplish its purpose.

Hut every agreement to prevent or lessen competition is not 
declared to be an offence. The elimination or diminution of 
competition must la- undue. It is suggested that if “unduly” 
does not mean “unlawfully”—and the history of the section 
seems to forbid such an interpretation it is used as the equiva
lent of “unreasonably.” and that before an agreement can la- 
said to provide for unduly preventing or lessening competition, 
tbe Court must be satisfied that it is designed to do so to an extent 
not reasonably necessary for tbe protection of tbe interests of 
tbe parties to it. whatever may be its effect upon tbe interests of 
the publie. I cannot accept that suggestion. It would re-intro
duce tin* common law test of illegality as defined in tin- modern 
case such as Collins V. Lnrltc, 4 A.(\ (i74: /)uhnu'sl,i v. (iohlsh in.
11SÎM*| 1 (J.B. 47H. 4K4. and others referred to in tin- judgments 
of the provincial Courts and at bar in this Court. If deemed an 
interchangeable equivalent of “unduly” tbe presence of the 
word “unreasonably” in clause (r) of sec. .VJO as originally en 
acted and now found in sec. 4!W, is scarcely intelligible. If tin- 
word “unreasonably” were used in tbe statute instead of “un 
duly” there might he much to tie said for the view that any 
agreement reasonably necessary for tin* protection of tbe parties 
to it is not in contravention of sec. 498.

The difference, in my opinion, between tin* meaning to be at 
tached to “unreasonably” and that which should be given to 
“unduly” when employed in a statutory provision such as that 
miller consideration, is that under the former a chief considéra 
tion might be whether the restraint upon competition effected h.\ 
the agreement is unnecessarily great, having regard to the husi 
ness requirements of the parties, whereas under the latter tin 
prime question certainly must lie, docs it. however advantageous 
or even necessary for the protection of the business interests <»!
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the parties, impose improper, inordinate, excessive or oppressive 
restrictions upon that competition, the benefit of which is the 
right of every one: The King v. Elliott, 9 Can. Grim. ('as. 505, 
520.

Applying this test to the agreement before us, when we find 
that it was designed and, if carried out according to the intent 
of the parties, would l>e effectual to destroy all competition in 
the articles which it covered throughout the extensive territory 
in which they operated, that it was intended to bring about a 
material reduction directly in the prices which had been paid 
to jr.nk and Iwttle collectors and indirectly in the prices which 
had been paid to the public for the purchase of such articles 
when competition was unfettered and which would obtain under 
fair competition, and that the situation was such that the parties 
to the agreement were not subject to other competition ami were 
in a position effectively to combat the introduction into their 
territory of other competitors, the proper conclusion seems to be 
that it was an agreement unduly to prevent or lessen competition 
in the purchase of these articles.

I might add that if, notwithstanding its utter disregard of 
the public interest and the incidental prejudice to that interest 
which it was calculated to cause, such an agreement would never
theless be lawful if shewn to be reasonably necessary for the pro
tection of the business interests of the parties to it, the evidence 
in the record does not establish such necessity. The effect of the 
operation of the agreement would appear to have lieen to increase 
the profits which the parties had l»een previously making by up
wards of 15 per cent.—an object which though legitimate, or even 
laudable, does not sanction the employment of illegal or pro
hibited means to attain it. It is not established that the profits 
made by the plaintiff and defendants before the agreement in 
question was entered into, were not reasonably sufficient: still 
less that the increase provided for and brought about was indis
pensable to their conducting reasonably successful business en
terprises.

It may be that to give effect to the defendants' plea of illegal
ity will enable them dishonestly to escape from the consequences 
of a bargain which they made fully understanding ami apprecia
ting its effect. But that the purpose of Parliament in enacting 
see. 498 of the Criminal Code should be carried nut and that the 
influence of its provisions for the protection of the public in
terests should not be weakened or impaired is much more im
portant than that in a particular case a party to an illegal agree
ment should 1k‘ prevented from dishonestly evading his private 
obligations.

I would, with respect, allow this appeal ami restore the judg
ment of the learned trial Judge. The appellants should have 
their costs in this Court and in the provincial Court of Appeal.

Appial allowed.

CAN.

s. C.
1912

Wf.idman

Siiragge.

Anglin. J.
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THE KING and the Provincial Treasurer of Alberta v. THE ROYAL 
BANK.

Supreme Court of ilbeita, llarrry, fSenti, lieeh ami Simmons, J>J.
April 13, 1912.

1. Constitutional law (fill A 2—175)—Property and civil rights—
Powers of provincial legislature—Non residents.

The Alberta and Great Waterways Kailway Bonds Act, A Hier ta 
Statutes 1910. eh. 9. declaring that the proceeds of bonds issued by a 
railway company incur jiorated in that province for the purpose of 
constructing a railway wholly within the province, the payment o 
which bonds had been guaranteed by the province, which procee-i- 
were standing to the credit of the provincial treasurer in a special 
account in a bank within the province, should form part of the gen 
eral revenue fund of the province, and lie forthwith paid over In 
the holders thereof to the treasurer of the province free from am 
claim of the railway company or its assigns, falls within elan-- 
13. “Property and Civil Rights in the Province." of section 92 of the 
B.X.A. Act and is therefore within the constitutional powers of th. 
provincial legislature even though it affects the interest in such 
proceeds of parties without the province.

\ Jones v. I'anaila l’entrai If. Co., 46 I'.l'.R. 250, and Attorney-tSeneral 
of Manitoba v. Manitoba l.irenee Holders’ Assn., f 1902) A.C. 7 ' 
specially referred to.]

2. Constitutional law (fillA3—196m—Banks and mankind—Ai
IIEHTA AND GREAT WATERWAYS RAILWAY BONDS ACT (ALTA.).

Where a provincial legislature incorporated a railway com pan v 
and empowered it to build a railway wholly within the province and 
to issue bonds and authorized the provincial government to guarant* 
the bonds to a specified amount and directed the proceeds of the sale 
of the bonde i" is' paid by iin- purchaser directly into a bank • 
banks approved by the Lieutenant-Governor in Council, to the credi' 
of a s|H*cial account in the name of the provincial treasurer, to Is* 
paid to the railway company from time to time as a specified por 
tion of the line was completed to the satisfaction of the Lieuten hi 
Governor in Council, and an agreement was subsequently made l« 
tween the Government and the company settling the details in earn 
ing out the legislative enactments, in which was incorporated the 
statutory requirement* as to the paying in and paying out of the 
proceeds of the sale of the bonds, and the Immls were sold and tin- 
proceeds deposited as required in certain banks, a subsequent \ ' 
Alberta Statutes 1910, eh. 9. assuming primary liability on the Ism I- 
and declaring the proceeds of the same held on special deposit 
branch hanks within the province to lie part of the general rev- i 
fund of the province and requiring them to lie paid over forthwith 
the hanks to the provincial treasurer, is not ultra rires a* hankiii. 
legislation within sec. 91. B.X.A. Act, giving exclusive jurisdh’i -u 
to the Dominion Parliament to legislate on banks and banking <-i - 
being in conflict with the Canada Bank Act. though one of the hank 
incorporated under federal authority having its head office in anotli-i
province claimed .in Interest in the proceeds under an alleged i 
ment made to it for past and future advances hv a construction mu 
pany to which the railway company had theretofore attempted to 
assign the fund.

3. Banks (filVA—46)—Special deposit—Provincial legislation

The fact that the chartered hank incorporated by a statut- -t 
Canada, with which was deposited by statutory authority in a *p- 
account to the credit of a provincial treasurer in a branch of 
bank within the province, the proceeds of the sale of the bond* ' a 
railway company incor|Mirated by a provincial Act for the pun - 
of building a railway wholly within the province, claimed an int- -t
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in the fund under an alleged assignment thereof for past and future 
advances made to it by a construction company to which the railway 
company had theretofore attempted to assign the moneys which were 
under the terms of both assignments to be paid out from time to 
time as the work was completed in accordance with statutory pro
visions prescribing the method of payment to the railway company, 
does not render invalid as conflicting with the Canada ltank Act. a 
subsequent provincial Act declaring the proceeds of the bonds to lie 
part of the general revenue fund of the province as upon the railway 
company's default in performing the construction work required upon 
the province's guarantee of the Imnds. and ordering such proceeds 
to In* paid forthwith by the holders thereof to the provincial treasurer.

ALTA.

S. C.
1912

The Kiwi 

The Royal

4. Constitutional law (| IIG 1—A2A »—Provincial mtatvtf.—Confis
cation or PRIVATE EIGHTS.

A provincial statute is not ultm vim merely because it may op
erate a*, a confiscation of private rights the be ne lit w hens if is thereby 
applied for the purpose of the public revenue of the province.

\rinrnirf Minimi Co. V. Cobalt l.okr Mining Co.. 102 L.T. 37A ( P.C. ), 
and 1H O.L.K. 27A. specially referred to.)

5. Constitutional law (§11 A 4—210)—Revenue fi ni»—Statutory ah-
HUMPTIOX OF PEOVFEIIH OF GUARANTEED III I MIN.

The Allierta and Great Waterways Railway Ronds Act (Alberta 
Statutes 1010, eh. 9), passed with a view of protecting the province 
from loss by reason <»f its guarantee of the payment of Imnds issued 
by a railway company incorporated by the province for the pur
pose of building a railway wholly within tlie province, is nut uncon 
stitutional because it declares such proceeds to In* part of the general 
revenue fund of the province, especially in view of the provision of 
section A of the Alberta Treasury Department Act. l'.MNl. eh. .*». that 
all revenues from whatever source arising, of which the legislature 
had the power of appropriation, should form one general revenue 
fund, though such means of raising revenue is not iqmcitlcally author 
ized by section 92 of R.X.A. Act.

fi. Interest (SIR—24)—Rank account—Special deplsit.
Where the proceeds of the sale of the bonds of a railway company 

incor|M>rated by a pro\incial legislature for the pur|Ni»e of building 
a railway wholly within the province were deposited with a bank to 
the special account of the treasurer of the province in accordance 
with tie terms of an Act guaranteeing the payment of the bonds by 
the provincial government, which special nemunt was to carry interest 
at such rate as the bank and the railway company might agree upon 
and tlie bank agreed with the railway company to pay A1/, interest 
on tlie deposit, the Crown is entitled to the interest at such rate 
thereon accrued up to the time of its demand in an action to recover 
the proceeds under a subsequent Act passed for the purpose of pro
tecting the province in its guarantee of the Imnds, in wli cli such pro
ceeds are declared to lie a part of the general revenue fund of the 
province and are ordered to lie paid forthwith to the provincial treas-

7. Interest if I H—Ado) —Deposit in hank—Rate after refusal to pat
OUT TO I’ARTY ENTITLED.

On the wrongful refusal of a bank to honour a demand for the with
drawal of a special deposit, the depositor may In* allowed interest 
thereon in an action for its recovery at the legal rate from the date 
• >f the demand even though the legal rate is in excess of the rate of 
interest at which the special deposit was to In* carried.

Appeal from the* judgment at trial in favour of plaintiffs for 
$ti.H42.08:l.2fi and interest, pronounced liy Stuart. .1,. on Nov
ell! lier 4. 1911.

By eh. 41» of tlie statutes of 1909, assented to on February

■
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persons therein named, all resident out of the province, by the 
name of “The Alberta and Great Waterways Railway Com

Tub Kino

Tiik Royal

pany,” and empowered the company to construct a railway 
wholly within the province and to issue bonds to the extent of 
$4(1.000 a mile and to any extent desired for terminals at Ed
monton, and conferred upon the government the option of pur

Statement chasing the company’s rights and properties at any time. By 
chapter 16, assented to on the same day, the provincial govern 
ment was authorized to guarantee the payment of bonds of the 
company to the extent of $20,000 a mile for a mileage not ex 
ceeding 350 miles and to the extent of $400,000 for terminals. 
The Guarantee Act provided that the moneys realized by sale of 
the bonds should be paid by the purchaser directly into a bank 
or hanks approved by the Lieutenant-Governor “to the credit of 
a special account in the name of the treasurer of the province 
or such other credit as the Lieutenant-Governor in Council may 
direct,” that the balance at credit should be “credited with 
interest at such time and at such rate as may be agreed upon 
between the company and the bank holding same.” There wen- 
two alternatives for payment out, and the second of these, which 
was the one accepted by the company, provided as follows 
“the moneys so paid into the said bank shall he paid out to the 
company from time to time upon the completion (except ils 
to ballast) of every section of ten miles of railway line to tin- 
satisfaction of the Lieutenant-Governor in Council according 
to the specifications.” etc., and as certified by the government 
engineer, there being special provisions for the part relating to 
the terminals.

On the 29th of October, 1909, an agreement was executed 
between the railway company and the government as provided 
for by the Act settling the details for the carrying out of the 
Acts. It is provided in the agreement that the “proceeds of the 
bonds shall be paid into a bank or banks approved by the Lieu
tenant-Governor in Council to the credit of a special account in 
the name of the treasurer of the province, and shall be paid out 
to the company from time to time upon the completion, except 
as to ballast, of every section of ten miles of railway to the satis
faction of the Lieutenant-Governor in council,” etc.

The company in the fall of 1909 decided to issue its bonds 
for $7,400,000, and pending the preparation of the definitive 
bonds an interim bond for that amount was issued, upon wliii-h 
the guarantee of the province was endorsed.

A sale of the bonds was affected in England, the payment 
of the proceeds being arranged through the banking house ->f 
Morgan in New York. Arrangements were made with different 
banks having branches in Alberta for the deposit of the moneys, 
$6,000.000 of the $7,000,000 for the road proper being de-
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posited with the defendant bank and placed to tin* credit of the ALTA, 
treasurer of Albei ' i in the Edmonton branch in that pro- S(,"
vinee, the account standing in their books as follows: “The mi-»
Provincial Treasurer, Province of Alberta—Alberta and Great -----
Waterways Railway Co. Special Acct.” The ledger account also 1 ,lh K,x" 
bears the following particulars: “Address, Edmonton, Alta..” Tin: IIoyal 
and “allow 3K per cent, interest.” The payment of the pro- Hank. 
cecds of the lxmd sale was made in four monthly instalments, stnTî-ment 
the first being credited on November 4tli, 1909. the deferred in
stalments bearing interest, the total amount received by the 
bank being $6,<142,083.26. The ledger account shews the interest 
to have been computed and added up from time to time, as the 
different instalments were paid in and thereafter each three 
months, the amount appearing in September 30, 1910. as 
$218,335.55, to which on December 31st $52,144.18 was added, 
making the total at that time $270,479.73.

Section 14 of chapter 46 above referred to provides that the 
work of constructing the said line of railway should be com
menced within one year from the passing of the Act. This re
quirement was not lived up to by the company, as according to 
the evidence, it never procured the sanction of the minister to 
its plan, profile and book of reference as required by section 73 
of the Railway Act, being chapter 8 of the Alberta Statutes for 
1907, and under section 8 t of that Act the company could not 
commence construction of the railway until this had been done.
The same section 14 further provided that the work of construct
ing the said railway should “proceed with the utmost despatch,” 
but the respondents allege that no construction whatever was 
done during the summer season of 1910, down to the date of the 
passing of the statute next mentioned. Default was made by 
the company in the payment of the instalment of interest which 
fell due upon the said bond on July 1st, 1910, and the govern
ment of the Province of Alberta was compelled to and did pay 
the same pursuant to its guarantee. On the 16th day of Decem
ber, 1910, an Act of the Legislative Assembly of the Province of 
Alberta was assented to, being chapter 9 of the statutes passed 
in the second session of that year, which statute was eutituled 
as follows : An Act respecting the bonds guaranteed for the 
Alberta and Great Waterways Railway Company, being an Act 
to specify certain defaults of the railway and the consequent 
rights of the province.

Notice in writing of the said statute was at once given the 
defendant bank, said notice containing also a demand for the 
immediate payment to the Provincial Treasurer of the amount 
standing to the credit of the said account, and a cheque for 
the same presented to the manager of the defendant bank at 
Edmonton for payment. The manager of the Edmonton branch 
refused to comply with this demand or to honour this cheque
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interest at the rate of 5% per annum from that date would be 
claimed in respect of the amount of principal and interest then 
standing to the credit of the said account. This action was

The Kino immediately thereafter commenced against the defendant hank
The Royal 

Hank.
to recover the amount standing to the credit of the account on 
the 16th day of December, 1910, with interest computed to that

Statement date at the rate of 3i/2% per annum, and from that 
date at the rate of b1/, per annum. Afterwards on the applies 
tion of the defendant hank the defendant companies were added 
as parties to the action in order that the rights of all parties 
claiming to be interested in the money in question might be 
adjudicated upon in the one action. The action was tried before 
the lion. Mr. Justice Stuart at the sittings of the Supreme Court 
held at Edmonton on the 9th, 10th, and lltli days of October, 
1911. Judgment was reserved at the conclusion of the argu 
meut, and was afterwards given on the 4th day of November. 
1911, in favour of the respondents for the full amount of their 
claim without costs.

Messrs. //. B. Bennett. K.C., and 11. 11. Hyndman, for de
fendant hank and Frank Ford. K.C., for the other defendants 
appellants:—It is contended on behalf of the defendants that 
the statute, being c~ sr 9 of the Alberta statutes of 191 o
(second session) upon which the plaintiffs’ claim is based, is 
ultra vires of the legislature of the Province for the following 
reasons :—

1. The statute attempts to confiscate private property ami 
to apply that property to the increase of the revenue of the 
Province and is a means of raising revenue other than by dii.'ct 
taxation within the Province, to which means of raising r< 
venue the Province is limited by section 92 of the British North 
America Act.

2. The statute is essentially hanking legislation and conflicts 
with clause 15 of section 92 of the British North America Act 
giving the Parliament of Canada exclusive jurisdiction over 
“banking and incorporation of banks and the issues of paper 
money. ’ ’

3. The Act is in direct conflict with the express provisions 
of the Bank Act, being chapter 29 of the Revised Statutes of 
Canada.

4. The statute affects or purports to affect property ami 
civil rights not in the Province and does not come within the 
provisions of clause 13 of section 92 of the British North Amer
ica Act relating to “property and civil rights in the Province” 
and does not come within clause 16 of the said section 92 dealing 
with “generally all matters of a merely local or private nature 
in the Province.”

6
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The statute1 is an unauthorized interference between the 
banks and their customers, and deals with what may be called 
the essential feature of banking, which is the receiving of de
posits and the paying of cheques drawn on such deposits. See 
Foley v. Hill, 2 II.L.C. 28, 9 English Reports, 1002, as to what 
is included in the term “banking” and what the essential feat
ure of hanking is. See also, 1‘aget’s Law of Banking second 
edition, page 1: Grant on Banking, pages 1 and 2: Falcon- 
bridge on Banks and Bills of Exchange, p. 209. It is clear 
from tin* evidence that the Royal Bank, the l'iiion Bank and 
the Dominion Bank are incorporated and are subject to the 
provisions of tin* Bank Act of Canada as being chartered 
banks, and in taking the deposit of the moneys in question on 
the terms agreed upon as shewn by the evidence, these banks 
were carrying on the business of banking and nothing else. 
Then again, tin* Act is an interference with what is essentially 
hanking legislation, for the reason that it purports to wipe out 
the lien held by the Royal Bank for advances made in accord
ance with the agreement made when the deposit was made. A 
banker's lien is peculiar to the trade or business of banking 
and the statute in question requires that tin- money be paid 
over “without any set-off, counterclaim, or other deduction 
whatsoever.” If these words have the effect of wiping out the 
lien of the Royal Bank the statute is, the appellants contend, 
ultra vins for this reason if for no other. As to the construc
tion of the British North America Act see the ease of Tninant 
v. The Union ltank, ]1894| A.C. 31. The eases holding that 
certain matters are essentially railway legislation are peculi
arly in point as shewing that where a subject-matter is ex
clusively assigned to the Dominion, such as banking, or as in 
these cases what is known as “railway legislation,” the pro
vince cannot legislate at all. See Madden v. .Y< lson and Fort 
Sheppard Hailway, |1899] A.C. 62(i; C.F.H. v. Notre Dame 
Dis Honaecours, [1899] A.C. 367; t'.F.li. v. Tin liiny, 39 Can. 
S.C.R. 176; Q.T.H. v. Attorney-General for Canada, [ 1907] 
A.C. 65; Attorncy-Gi neral for Hritish Columbia v. C.F.H., 11906] 
A.C. 204; City of Toronto v. Hell Telephone Co., | 1905] A.C. 52; 
Com pay nii Hydraulique di St. Francois v. Continental Hint 
and Liyht Co., [1909] A.C. 194. The plaintiffs themselves have 
treated the transaction as a banking transaction by basing their 
claim upon a cheque assumed to be drawn upon the deposit. The 
cheque was drawn by the provincial treasurer, who as a fact 
did not make the deposit and whose presence in the transaction 
was merely for the protection of the province on its guarantee.

The Act in question is in direct conflict with the provisions 
of the Bank Act, being c er 29 of the Revised Statutes of 
Canada. Section 95 directly authorizes the receipt of deposits
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and the payment out in accordance with the deposit and the 
terms agreed upon with regard thereto.

Here the bank is by the legislation asked to pay out, to a 
person other than the depositor and before the time agreed 
upon when the deposit was made, the amount deposited. The 
Act changes a time deposit into a deposit payable on demand, 
and also requires that the deposit be paid out to one only of 
the two persons in whose names the account stands, one of 
whom, namely, the provincial treasurer of Alberta, who while 
named in the style of the account has really no claim upon the 
same. Section 9(1 of the Bank Act provides that a bank 
shall not be bound to see to the execution of any trust, whether 
express, implied or constructive, to which any deposit made 
under the authority of this Act is subject ; and that, except 
only in the case of a “lawful claim,” by some other person 
before repayment, the receipt of the person in whose name 
any such deposit stands, or, if it stands in the names of two 
persons, the receipt of one or if it stands in the name of more 
than two persons, the receipt of a majority of such persons 
shall, notwithstanding any trust to which such deposit is then 
subject, and whether or not the bank sought to be charged 
with such trust, and with which the deposit has been made, 
had notice thereof, be a sufficient discharge to all concerned for 
the payment of any money payable in respect of such deposit. 
In the present case before the cheque in question was pre
sented and before any demand was made by the manager of 
the Imperial Bank to whose order the cheque was payable, the 
Royal Rank had received a “lawful claim,” that is, they had 
received notice from the Canada West Construction Company. 
Limited, and the Alberta and Great Waterways Railway Com 
pany, that they claimed the money notwithstanding the stat 
ute and this notice forbade the bank to pay out the monex 
otherwise than in accordance with the terms of the deposit. 
The words “lawful claim” when used in the Bank Act mean 
a claim which is prima facie substantiated. See Bank of Toronto 
v. Dickinson, 8 O.W.R. 323 ; Dominion Bank v. Kennedy. 8 0. 
W.R. 755 and 834. Falconbridge on Banking, page 219. As 
to the meaning of the words “civil rights” in the B.N.A. Act, 
see Citizens Insurance Co. v. Carsons, 7 A.C. 96, at pages 109-111 
Lit/uor Prohibition Appeal, \ 18961 A.C. 34S, at page 364. Appel
lants contend that it is clear that the legislature never intended 
the confiscation to take effect until the definitive bonds bad 
been issued and guaranteed, and it is clear from the evidence 
tiiat they never have been issued or guaranteed. The definitive 
bonds called for by the mortgage were not issued at the time 
the Act was passed. The bonds had been signed by the pres, 
dent of the railway company and at the time the Act was 
passed they were in the hands of the government. In his evi
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dence, Mr. Si ft on said that after this date lie signed the bonds 
himself and then tendered them to the house of Morgan & 
Company, who declined to receive them, and they are still in 
his possession. The Trust Company whose signature thereto is 
required, have refused to sign them. It is. therefore, eontemled 
that the Act is not to take effect until the directions or require
ments of section 1 have been complied with and until the bonds, 
not the interim bond, but the ultimate or bonds have
been created by the guarantee of the treasurer and have been 
delivered to the purchaser.

C. A. Mastm. K.C., and L. F. Clarry, Deputy Attorney-Cell 
eral, for the Crown and the Provincial Treasurer, contra. 
The company had made default both in the construction of its 
road and in meeting its obligation for interest under the ' *1.
No portion of the railway had been completed. None of the 
moneys in question had become * le and the whole trans
action was to that extent executory. The province was largely 
interested for its own protection in providing that this large 
sum of money should not be dissipated and that the state should 
not for fifty years, the life of the " i, he compelled to pay 
interest at 5', on #7,400,000, while it was receiving only 

Its legislation, therefore, in this respect was not one 
of confiscation but an Act of necessity looking to the protection 
of the state by the most conservative course that appeared to 
be open to it. Even if the Act in question was of the character 
described by counsel for the appellants, the authorities are 
quite clear that, if the Act was otherwise within the com
petence of the legislature it is not unconstitutional on the 
ground taken by appt i that it confiscates money without 
awarding compensation to tin parties interested in the same. 
Such is not a legal objection to its validity : Finn an Mining ('o. 
v. Cobalt Lake, 18 O.L.R. p. 275, at pp. 279 and 292: see same 
ease atlirmed on appeal to the Privy Council: Finn net Mining 
t o. v. Cobalt Laki Mining Co., 102 L.T.K. p. 275; Lefroy’s 
Legislative Power in Canada, proposition 21; Cleveland v. Mil- 
bourne, 4 Inégal News 277 (Que.), judgment of Ramsay, J., p. 
279; Heardmore \. Toronto, 20 O.L.R. 11m and 21 O.L.R. 505; 
McDowell v. Palmerston, 22 O.R. 504: Smith v. London, 20 O.L.R. 
134. It must be pointed out that the Act under which the rail
way company received its corporate existence was passed by the 
Legislative Assembly of the Province of Alberta. The Act 
under which the guarantee of the province was given was passed 
by the same body. The order in council under which this 
money found its way into the defendant bank was passed by 
the Lieutenant-Governor of Alberta in Council in pursuance 
of the terms of the Guarantee Act of 1909. All of the legis
lation, therefore, as a result of which this fund was created, 
was passed by the same legislative authority as passed the Act
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whose constitutionality is now attacked. The claim to this 
money which has been made by the Crown, it is submitted, is 
simply a further step taken by the government of Alberta, 
which it was logically compelled to take in order to meet the 
situation which had arisen out of the acts and defaults of 
the railway, the construction company and the hank done 
under cover of the Legislative Acts of 1909. The Acts of the 
Alberta Legislature, eh. 16 of 1909, eh. 46 of 1909 and eh. 9 of 
1910, are all one transaction. In the result then, apart alto
gether from the question as to whether or not this money is 
in fact and in law within the territorial limits of the province 
of Alberta, it is submitted that in view of the above consider
ations the Legislative Assembly of Alberta has the power to legis
late as it has seen tit to do with respect to this matter and so 
to continue to regard the subject matter of this legislation as 
being a matter of a merely loeal nature in the province. In this 
connection the judgment of Mr. Justice Osier in Jams v. Canada 
Cm Irai It. Co.. 46 l'.('.(j.l>. 250, at p. 261. is very apt. The Act 
impugned is capable of being justified under sub-sec. 16 of 
sec. 92 of the B.X.A. Act ns relating to a matter of a “merely 
local or private nature in the province,” and a matter does 
not cease to be of a loeal or private nature merely because tin 
legislation regarding it might conceivably have an effect out 
side the province: Attorney-General of Manitoba v. Manitoba 
Lin an If old t rs ' Association, [1962] A.C. 73, at p. 79. where it 
is said that matters which arc “substantially of local or of 
private interest” in a province, matters which are of a local or 
private nature “from a provincial point of view” are not “ex 
eluded from the category of ‘matters of a merely local or pri 
vate nature’ because legislation dealing with them, however 
carefully it may be framed, may or must have an effect outsid- 
the limits of the province.” This money must be treated as I». 
ing in the province in which the branch of the bank at which 
the account of the same is kept is located : County of Wmt 
worth v. Smith, 15 O.P.R. p. 372; Hoggin v. Comptoir d’A’> 
compte dr Caris, 23 (j.li.l). 519. at p. 522 ; Newby v. Von <>/ a. 
L.R. 7 (j.B. 293; Woodland v. Ftar, 7 K. & It. p. 519 ; Fri> 
Oriental Haul; Corporation (1878), 3 A.C. 325; ('lode v. < /- 
ley, 12 M. & XV. p. 51 ; Halsbury’s Laws of England, vol. 1. p 
606, par. 1232 ; Maclaren on Banks and Banking (3rd edition 
pages 109, 110 and 111 ; Hart on Banking (2nd edition), 1906. 
at pages 84 and 85. Some assistance may be gained upon the 
question as to the place where this money must be held to l>«* 
from the decisions under the various Provincial Succession 
Duty Acts, and in that connection reference may lie had to tin* 
case of Attorney General of Ontario v. Newman, 31 O.R. 34'», 
1 O.L.R. 511. Woodruff v. Attorney-General, [1908] A.C. 5os, 
is tin* converse of the above case, it being held in the Woode /
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case that property of the testator in the hands of trustees in 
the State of New York was not subject to Succession Duty in 
Ontario. Lovitt v. Tin King, 43 Can. S.C.R. p. 106, was an 
authority to the contrary of the principle laid down in the 
Sewman case. Imt decision in Lovitt's case. 43 Can. S.C.R. 106, 
has since been reversed by the Privy Council: /»'. v. Lovitt,
( 1012] A.C. 212. 81 L.J.P.C. 140, 10.'» L.T. 6.'»0. 28 Times L.R. 
41, and, as the facts of that case affecting the situs of the 
money, are not unlike the facts which are involved in this 
appeal the decision of the Privy Council may lie " * d upon 
as an authority in support of the respondents’ contention that 
the situs of the money in question herein at the time of the 
passing of the Act in question was Edmonton. If the situs of 
the money is held to be in Alberta, it is submitted that the 
mere fact that the other parties concerned in the litigation are 
resident outside of the province does not take away the .juris
diction of the legislature ovi r the money. See Lefroy on Legis
lative Power in Canada, proposition 68. at pp. 706, 762, and 
764. See also 2nd edition of Clement's Canadian Constitution 
at pp. 284 to 286. The fund in question was originally placed 
under the dominion of the government of Alberta. It was 
deposited by that government in the Royal Bank in the name of 
the Provincial Treasurer. The Provincial Treasurer under see. 
66 of the Bank Act was the only person capable of giving the 
bank a receipt for this money. The Provincial Treasurer was 
admittedly a trustee of the moneys to deal with them in accord
ance with the Guarantee Act of 1606. and the i y company 
and its assigns might have become beneficially interested in 
the fund on building the railway in compliance with the stat
ute. The only thing which the statute of 1610 did was to 
change the rights inter sc between the provincial treasurer and 
his cestui que trust. That is dealing with “property and civil 
rights” in the province, not with “banking.” The provincial 
treasurer was the creditor and the only creditor of the bank 
both before and after the statute of 1610. Section 65 of the 
Bank Act imposes a restriction upon a depositor’s right to 
withdraw money which he has placed to his credit in the bank 
when the same is lawfully claimed as the property of some 
other person. This section merely defines the circumstances 
under which it is or is not safe for a bank to pay out a sum of 
money to the depositor’s order; the section is not to
cover a case where a bank wishes to maintain control of a 
fund entrusted to it. But in any case, neither the railway, nor 
its assigns have shewn “lawful claim” to the money in ques
tion. Before any such lawful claim could Is* made, the rail
way must have been built in the manner called for by the Guar
antee Act. If the Provincial Act of 1610 is otherwise within 
the competence of the legislature, the provincial treasurer is
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ALTA. in virtue of it n person making a “lawful " " to this money.
s The language of section 2 of the Act of 11110 is broad enough
1912 to free this fund from a banker's lien, if such lien ever existed.

«—— The defendant bank is not entitled to a banker's lien on this
rmsKmo fnmj. Hnlubury’g Laws of Kng. vol. 1, p. 020. par. 1253 and

Tin Kiiyai. 1254: Cuthbcrt v. Itobarts, Lubbock & Co., 110091 2 ( 'll. at
Hank. p. 220 : Ex parte Kingston, 0 L.R. Ch. App. 0.‘12, at p. 040.

Harvey, C.J.: -The evidence shews that there was some 
public excitement over this railway transaction, that there was 
a royal commission to investigate, and that there was a change of 
government which took place in May. 1010, and during the ses
sion of the legislature following two further statutes were passed 
relating to this matter, assented to on December 10. 1010. The 
first <d* these Acts is chapter 0 and is entitled : “An Act re 
speeting the bonds guaranteed lor the Alberta and Great Water 
ways Railway Company, being an Art to specify certain defaults 
of the railway and the consequent rights of the Province.” This 
Act recites the two Acts above mentioned, the execution of bonds 
to the amount above specified secured by mortgage, the sale of 
the bonds and the default of the company in the payment of in 
terrst thereon, and the payment by the province of such interest, 
the default in the construction of the line and the fact that the 
proceeds of the Itonds are lying in the banks named, of which the 
defendant bank is named as holding fjRi.000,000 and interest. 

The enacting part is as follows:—
1. The Province of Allie rla hereby rati lies ami eonlirm* the guar 

nntee by it of the said bond* and the treasurer of Allterta is hereby 
empowered and instructed to execute a guarantee on behalf of the 
Province of *nid bond*.

2. The whole of the proceeds of the sale of the ««aid Inmds and all 
interest thereon, including such part of the proceeds of said sale as 
is now standing in certain banks in the name of the treasurer of the 
Province or otherwise, as follow*, via.:—

Six million dollar* and accrued interest in the Royal Bank of

One million dollar* and accrued interest in the Union Bank of

Four hundred thousand dollar* and accrued interest in the Dorn 
inion Bank ;
is hereby declared to form part of the general Revenue Fund of the 
Province of Allierta free and clear of any claim thereon or thereto l»\ 
the Alberta and Great Waterways Railway Company, their *ucn- 
*or* or assigns, and, together with all accrued interest thereon, shall 
to the extent to which they are *o held, lie forthwith paid over by tin 
banks hereinbefore recited, and by any other |htsoii holding any part 
thereof, to the treasurer of the Province without any net -off, counlci 
claim or other deduction whatsoever.

3. Notwithstanding the form of the said IniimI* and the guaraille» 
thereof, the Province of All**rta shall a* between itself and the Albert

6
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mid (ireat Waterway* Railway Company be primarily liable upon the 
*«iil bonds to the several holders thereof, and the Province shall in
demnify nml save harmless the railway company and its assets and 
undertaking from any and every claim made under the said bond* 
or any of them.

The other Act is chapter 11 nml is entitled: “An Act re
specting alleged claims in connection with the Alberta and (Ireat 
Waterways Railway Company,” and provides that anyone claim
ing to have suffered loss or damage in c<uiNc«|Uenee of the passing 
of the preceding Act may file a claim with the clerk of the 
executive council, with the evidence in support then*of, that the 
Lieutenant-dovcrnor in Council shall investigate and consider 
or cause to he investigati considered such claims and report 
to the Legislative Assembly, hut that nothing in the Act shall 
he deemed to establish a liability enforceable in a Court of law.

Immediately after the passing of these Acts a demand was 
made on behalf of the provincial treasurer on the defendant 
hank for the amount deposited with it with interest and for the 
amount without interest, which demands were refused.

No money had been paid out in the meantime, and the evi
dence indicates that no portion of the railway hail lieett com
pleted so as to entitle the company to any payment. The com
pany, had. however, entered into an agreement with a construc
tion company for the construction of the railway, agreeing to 
assign to it. in consideration therefor, all of its assets, including 
the proceeds of the Isold sale. The terms of the agreement as to 
these proceeds, which may Is* of some importance, are as fol
lows :—

The payment-* of the proceed* of the Haiti bmiil* shall In- imulv when 
and a* the name are payable to the railway company under the term* of 
the said in part recited agreement and statute* of the Province id 
Alberta, and

For the purpose of more fully elfevtuating ami carrying -nit the 
intention of the partie* hereto the railway company u-iign*. trans
fer* and set* over and agrees to u**ign, transfer and set over, a* and 
when the wame *hall be earned and payable, to the construction com 
puny, the proceed* of the *aid bond issue, and the cash subsidy, if 
any, to In- paid to the railway company by the (iuvernment of the 
Dominion of Canada.
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Subsequently on tin- Mil, March. 1010, a formal assignment 
waa executed, the operative word» la-ing “have assigned. trims 
ferred and act over, and hy these presents do ensign, transfer 
and act over, when and as earned under the terms of the statutes
in that la-lndf ami the agreement for the constrncti......... the
railroad " la-tweell llis Majesty the King and this company, 
the proceeds of the #7.4tHI,lMHI issue of bonds." etc. On the same
day tin- construction eom|ainy executed an assign....lit to the
defendant hank, which recited its indebtedness and tin........lent
plation of further indebtedness for advances made in the onlin

28
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ary course of business, and assigned to the hank “as collateral 
security for the said advances all the proceeds payable to us 
as and when earned of the bonds,” etc. (This is the correct 
reading of the original, though the word “as" does not appear 
in the appeal bonk.)

The chief defences to the plaintiff's claim relate to the vali
dity of the Act, ch. 9 of 1910. though it is also contended that 
eve;i if valid on a proper construction it does not support the 
plaintiff's claim. It is urged that the Act is ultra vires the 
legislature :—

(1) Because it does not come within any of the classes of 
subjects assigned by sec. 92 of the British North America Act 
to the provinces;

(2) Because it deals with essential hanking legislation which 
is assigned exclusively to the Dominion under sec. 91. and is 
in conflict with the Dominion Bank Act. ch. 29. R.S.C.

(a) in altering a time deposit to a demand deposit.
(b) in destroying a banker’s lien,
(r) in destroying the effect of the assignment which was a 

valid security under the Bank Act ;
(3) Because it confiscates private property for the raising 

of a revenue.
It is necessary to consider these objections in detail. 
Lefroy’s Legislative Power in Canada, on p. 411». advances 

the following proposition as laid down by the Privy Council in 
Hums fit v The Qui n, 7 A.C. 829, at p. 838:

The true nature and character of the legislation in this particular 
instante under discussion—its grounds and design and the primary 
matter dealt with—its object ami scope, must always lie determined 
in order to ascertain the class of subject to which it really belong- 
and any merely incidental effect it may have over other matters does 
not alter the character of the law.
On this principle counsel for flic plaintiffs maintains that 

keeping in view the other Acts to which 1 have referred, it is 
clear that the Act questioned dims really fall within both 
class 10. l/oeal Works and I'ndertakings. and class 1(1. generally 
matters of a merely local or private nature iu the province, and 
that it also comes within class 13, Property and Civil Rights in 
the Province.

I am inclined to the view that this contention is correct, hut 
whether or not it should lie held to lie included in classes 10 and 
111 it appears to me that the very recent decision of the Privy 
Council in Zut v. I.ovitl, 11912] A.C. 212. definitely concludes 
the question in favour of its lieing covered by class 13. In 
that case it was held that money deposited in a branch bank in 
New Brunswick, whose head office was in Kngland and whose 
head office for Canada was in Quebec, was property in the Pro 
vinee of New Brunswick. The there was whether tax»3859
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tion imposvil on this property came within class 2. “Direct taxa
tion within the Province.” It is apparent that, for the pur
pose case, this means “direct taxation on property within
the province,” and the conclusion of that case, therefore, fur
nishes an exact interpretation of the words of class 13 as apply
ing to the present case.

It may he noted that in the present ease not merely was the 
deposit made in the defendant hank's branch at Edmonton, hut 
that it should he so made was a condition of the delivery up of 
the bond.

The fact that persons resident out of the province have cer
tain rights which may he affected by the legislation cannot ren
der the legislation invalid if otherwise unobjectionable, as was 
pointed out in Jones v. Cumula Cintrai II. C 4L IW.Q.H. 250, 
261

Having reached the conclusion that the legislation is on a 
et on which the province is given power to legislate it is 

necessary to r whether it is objectionable on the second
ground urged, as being essential banking legislation or in conflict 
with the Hank Act. It is apparent to any one examining and 
considering the provisions of sections 91 and 92 that legislation 
under the different classes of one section must very frequently 
trench on one or more of the classes of the other section, and 
there are numerous decisions of the Privy Council and the Can
adian Courts upholding such legislation. The principle applic
able under such circumstances was laid down in II. T. lift. Co. v. 
Atty.-Genl. for Canada, f 1907] A.C. 65, in which Lord Dunedin, 
who delivered the judgment, states :—

A comparison of two en so* (ieeiileil in the year H94. namely. I itor- 
ney-General for Ontario v. .1 ttorney-Oeneral for t'anaila, [lsfltl AX*. 
ISO. and Tennant v. Union Bank of t'anmln. [1S04J A.C. 31, seem* to 
establish these two promis it ion* : first, that there van lie a domain in 
which Provincial and Dominion legislation may overlap, in which 
ease neither legislation will Is* ultra vires, if the field is clear ; and 
secondly, that if the field is not clear and in such a domain the two 
legislations meet then the Dominion legislation must prevail.
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In II n.ton v. Son III Xoncieh, 24 Cun.S.C.K. 145. at p. 155. 
Taschereau, J., referring to the former of the two cases cited 
by Lord Dunedin, says :—

It results from that case, if I do not misunderstand it. that there 
are under the British North American Act subjects that may Is* dealt 
with by both legislative |lowers and that the Provincial field is not 
to be deemed limited by the possible range of unexercised power by 
the Dominion Parliament, so that a power conferred upon the latter, 
but not acted upon, may, in certain cases, be exercised by the Provin
cial legislatures if it fall within any of the classes of subjects enumer
ated in sec. 92.
lu I’aiuulian Carifir llailiraii Co. v. Xotri Danu dr House- 

> oars, [1899] A.C. 367, in which the validity of a provincial

4
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Act whs impugned ns tin interference with the Dominion’s 
powers to regulate Dominion railways, it is stated at p. 372:-- 

The British North America Act whilst it gives the legislative con
trol of the appellants’ railway, qua railway, to the Parliament of 
the Dominion, does not declare that the railway shall cease to Ik* part of 
the provinces in which it is situated or that it shall in other respects 
lie exempted from the jurisdictions of the Provincial legislatures.
In Bonk of Toronto v. Tombe (1887). 12 A.O. 575, in which 

the validity of a Quebec Act imposing taxes on corporations, in
cluding banks, was upheld, it is stated at p. 585-6 as follows :— 

It has lieen earnestly contended that the taxation of hanks would 
unduly cut down the powers of the Parliament in relation to matters 
falling within class 2. vie., the regulation of trade and commerce ; 
and within class 1.1, viz., banking and the incorporation of hank-*. 
Their Ixirdships think that this contention gives far too wide an 
extent to the classes in question. They cannot see how the power of 
making hanks contribute to the public objects of the provinces where 
they carry on business can interfere at all with the power of making 
laws on the subject of banking, or with the power of incorporating 
banks, and again : Then it is suggested that the legislature may lax- 
on taxes so heavy as to crush a bunk out of existence and so to null if \ 
the power of Parliament to erect banks. But their Lordships cannot 
conceive that when the Imperial Parliament conferred wide power-* of 
local self-government on great countries such as Quebec it intended 
to limit them on the speculation that they would be used in an in 
jurious manner. . . . But whatever power falls within the legit i 
mate meaning of classes 2 and 9 is, in their Lordships’ judgment, what 
the Imperial Parliament intended to give ; and to place a limit on it 
because the power may be used unwisely, as ail powers may, would 
lie an error, and would lend to insuperable difficulties, in the construe 
tion of the Federation Act.

In the light of the foregoing principles it is necessary to 
consider the objection that this is banking legislation. It is 
said that the Act makes a time deposit payable forthwith, then 
by changing it into a demand deposit, thus dealing with an 
essentially banking transaction. The terms of the statute on 
which this money was to be deposited have already been referred

In addition the evidence shews that the assistant general 
manager of the bank wrote the president of the construction 
company the following letter on Oetolier 23. 1909 :—

Provided the Government of the Province of Alberta will, out <>f 
the proceeds of the sale of the Alberta and Great Waterways Rail wax 
Company’s 50 year first mortgage 5 per cent, bonds place on deposit 
with the Royal Bank of Canada the sum of six million ($0,000,noni 
dollars to be withdraxvn only as and when the same shall become pax 
able to the said railway company under the progress estimates to be 
issued from time to time in connection with the construction of the 
said railway company's line of railway, and then only to the extent 
of tt-7th* of such estimates and
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Provided the Canada West Construction Company. Limited, will ALTA, 
furni-di the bank with a satisfactory continuing guarantee for the sum 
of one million ( *1 JNHI.OOO ) dollars against loss. The Royal Rank of S‘( '
Canada will undertake to grant the Canada West Construction Corn- 1
puny, Limited, credit to the extent of the following amounts within y,IK |ÿlx<1 
the specified periods, viz. :— r.

Seven hundred and fifty thousand ($750.000) dollars to April 1. In» Royal 
1010. t<i lie inereased to one million two hundred and lift \ tlimisaml 
l*1.2fi didlar* ladween April 1. 1010. and January. 1011. to lUrtvy. C.J.
be reduce«l to seven hundred and fifty thousand (#7.i0,l>00) dollars 
by January 1. 1011. and to I*» paid in full by January 1. 1912.

This bank will also, upon the security of bills of lading or ware
house reeeipts, covering new rails required for the said railway, make 
advances to the extent of eighty (80) jier cent, of the mill cost of 
such rails plus freight to Kdmonton.

This bank will charge interest at the rate of ô |ier cent, upon all 
advances made and allow interest at the rate of 3*.j per cent, on the 
amount of the de|»osit standing at credit of the Allierta Government 
trustee above indicated.

iind that the Premier of the Province wrote the president of the 
railway company on October 2Hth. 1909, the following letter:— 

The Government of Allierta is agreeable to the change proposed 
by you that the three millions of dollars that was to have lieen de
posited to the credit of the Provincial treasurer in the Traders Rank 
of Canada lie paid instead into the Royal Rank of Canada, tlius mak
ing six millions of dollars of the purchase price of the ImiihI issue of 
the Allierta and Great Waterways Ry. Co. to In- deposited to the 
credit of the provincial treasurer of Alberta in the Royal Rank.

You van assure the Royal Rank that the Government will abide 
strictly by the terms of the Act of the Provincial legislature which 
states that the balance that may remain from time to time in the 
various banks shall not be taken to lie public moneys received bv the 
Province, but shall la- dealt with as provided in the said Act, I icing 
chapter 10 of the statutes of Allierta, limtl.

and tlmt on Xovemlier 9th, 1909, an Order in Council was 
passed, which recited, amongst other things, that

it is the understanding of the said Government that under the 
profier interpretation of the said Act the said moneys when so paid 
into the said banks reflectively, not being public monies received by 
the Province, can only la* withdrawn us set out in the said Act, etc.

and approved of the defendant hank for the deposit of 
),000, the Vnioti Bank of Canada for $1,000,000 and the 

Dominion Bank for $400,000.
It is contended there was constituted an agreement that the 

moneys should Is* deposited only to he drawn in the manner 
and on the conditions specified, and that the hank gave credit 
end agreed to pay interest on the faith of it. There appears to 

»• to Ik* a fallacy in considering that there was any agreement 
liieh could effect the terms of the deposit, they ls-ing fixed by 

statute and entirely lieyond the control of any of the parties

4
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claimed to lie contracting. Thin, however, docs not meet the 
essence of the objection for by the terms of the statute the 
moneys were to he paid only as provided by the statute, 
which necessarily would he in instalments extending over a con
siderable period. It is, perhaps, significant that the argument 

Tin Royal on this point did not examine critically the details of the eon 
Hank. ditions of this deposit which was referred to in general terms

II* « till»' drpoeit.
An examination of the Hank Act shews that the only classes 

of deposits referred to in it are deposits payable on demand and 
deposits payable after notice, or on a fixed day. which are speci 
tied in the schedule. A search through the recognized text-hooks 
on banking fails to reveal any reference to any class of deposit 
payable on an indefinite contingency such as the present, and I 
can only conclude that not only is it not authorized by the Bank 
Act hut it is not even recognized by hanking customs and prac 
tiee. Paget refers to a current account the ys of which 
are, of course, payable en demand and then deals with deposit 
accounts in oh. 21, which he says are of three classes, 1. repay 
able at call or on demand; 2. withdrawable on specified notice: 
21. for a fixed period; and states that the customer has no right 
to draw cheques against 2 or 21 and probably not against 1. Tie 
deposit in such accounts, it would appear, are such as are evi 
deneed by a deposit receipt issued by the bank. The deposit in 
the present ease clearly does not come within either class 2 or 
21 above mentioned, and apparently is not within the contempla 
tion of 1. but as far as hanking practice is concerned must In
tros ted as a deposit to current account, and would, therefor* 
he payable on demand as far as the subject of banking is eon 
cerned, and the statute apparently, therefore, in no way affects 

the relation of the parties, it certainly does not. in this r« 
gard. conflict with any provision of the Hank Act and does not 
deal with what is essential banking legislation since, as indicated, 
such a conditional deposit has no recognition by banking pra. 
tice.

Apart altogether from the statute in question, if the con. 
pany and the Government agreed to abandon the enterpriv 
could the bank maintain that the money could not be taken out 
of its hands? Certainly the Courts would not countenance am 
such claim and their decision would not be based on any Domin 
ion law relating to banking, but on questions of property and 
civil rights, and if it is urged that the Court would require soni- 
notice to be given, and we assume such to he the ease, it elearh 
would be on the same ground and the right to such notice could, 
therefore, lie taken away by the legislature. The same cm 
elusion would apparently lie reached from a consideration 
section 96 of the Hank Act which relieves the bank from Habib* 
to see to the execution of trusts and which would, tlierel
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seem to involve a duty to pay out to a trustee on his demand : 
see (iran v. Johnston ( ltiilH ). L.K. d K. & I. App., p. 1.

ft is urged that the Act purports to destroy a banker's lien 
and is. therefore, invalid. It may he said that the Art does not 
contemplate any general application and. therefore, does not 
purport to do any more than is necessary to give effect to its Tin: Royal 
terms in the particular case and, therefore, if under the facts of Hank. 
this case there was no lien the statute does not purport to destroy ,Iun.oy ^.j. 
any lien.

In Misa v. ('unit, L.K. 1 A.C. .V>4. at ."itlit. one of the learned 
Lords in giving judgment declared that all moneys paid into 
a hank are subject to a lieu a> well as documents. Inasmuch 
as the relationship established by a deposit of money is that of 
debtor on the part of the bank to the customer as creditor. Paget 
points out that it would be more logical to consider the right in 
respect of a deposit as one of set-off instead of lien. The dis
tinction. however, is unimportant for the present consideration.
It is apparent that the right of lien or set-off can apply only in 
respect of a claim against the customer who is the bank’s credi
tor. In the present case the provincial treasurer is the customer 
and there is no suggestion of any claim by the hank against him 
or the province. The only claim that is suggested as suflieient 
to support a lien is a claim of nearly #400.000 advanced by the 
hank to the construction company. If it may he suggested that 
the lien could attach to the construction company’s interest in 
the money, it appears to me that the claim of lien cannot be 
established because it is impossible to shew any interest in the 
construction company. Assuming an interest in the railway 
company, which would support a lien for a claim against it. the 
assignment from it to the construction company does not purport 
to assign its interest but to assign the very proceeds, but not 
until earned and payable under the terms of the Act as is shewn 
by reference to the two documents dealing with the assignment 
above mentioned. Even if it should he considered that the 
assignment did pass the interest of the railway company, the 
construction company having assigned in the same way to the 
hank, the bank could scarcely claim a lien against its own pro
perty.

There is the further consideration also on this point that the 
banker’s lien, now being considered, is not given or in any way 
dealt with by the Bank Act. but is a part of the provincial law- 
relating to property and civil rights. As is |»ointcd out by Mc
Laren on Banks and Banking (2nd ed.), p. 137. in the provinces 
when the common law is in force it is regulated by the law mer
chant, while in Quebec where the civil law prevails it is regu
lated by the terms of the Civil Code. It is thus not uniform 
throughout Canada, ami undoubtedly a provincial law almlishitig 
all liens would destroy « banker’s lien unless the Dominion
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Parliament saw fit to legislate on the subject. What has been 
said on the subject of lien applies almost equally to the objection 
that the bank’s security by way of assignment has been de
stroyed.

As pointed out, the assignment has passed nothing and, 
therefore, nothing has been taken away, and in the same way as 
the lien its validity and effect must depend on provincial law 
even if we assume that such an assignment is not forbidden by 
the Bank Act, as to which some of the Judges in Rennie v. 
Quebec Bank, 1 O.L.R. 1103 and 3 O.L.R. 541, seemed to have 
some doubt.

The next objection to consider is that the province has no 
right to confiscate private property for public revenue. The 
word “confiscate” is defined by the New Oxford dictionary as 
meaning “to appropriate (private property) to the Sovereign 
or the public treasury.” The word confiscate, therefore, ap 
pears to be an apt word to apply to this legislation without im
porting anything opprobrious, but the word itself involves an 
appropriation to the public treasury, and if the province has the 
right to confiscate it must be for the benefit of the public revenue 

It is pointed out that provision is made in the British North 
America Act for raising a revenue by direct taxation and by 
licenses, also for subsidies from the Dominion to supplement 
the revenue, and that these means are impliedly all that are 
available to the province. Without considering that these are 
all intended for annual income for current expenditure in which 
they differ from the present, I can see no force whatever in the 
contention that by authorizing certain things to be done for the 
purpose of raising a revenue, there is any reason to infer an in 
tent ion that other tilings may not be done for the same 
purpose, but, if there could he any doubt, the statements which 
appear in various decisions of the Privy Council would remove it 

In Powell v. Apollo Candle Co. (1885), 10 A.C. 282, a stip
ulent is quoted from Hodge v. The Queen, 9 App. Cas. 117, with 
approval and the statement is made on p. 290 that that ease ami 
Hex v. Burah, 3 App. Cas. 889, had “put an end to a doctrim 
which appeared at one time to have hail some currency, that a 
colonial legislature is a delegate of the Imperial Legislatin'' 
It is a legislature restricted in the area of its powers, but within 
that area unrestricted.”

The quotation from Hodge v. The Queen, 9 App. Cas. 117. 
is in part as follows:—

When the British North America Act enacted that there should 
be a Legislature for Ontario and that its Legislative Assembly slioul I 
have exclusive authority to make laws for the Province and f- r 
Provincial purposes in relation to the matters enumerated in see. !>- 
it conferred powers not in any sense to be exercised by delegation 
from or as agent of the Imperial Parliament but authority as plenary
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ami a* am|i!i\ witliin the limits prescribed by sec. 92. as the Imperial ALTA.
Parliament in the plenitude of its power possessed or could bestow. -----
Within these limits of subjects and areas the local legislature is S (" 
supreme and has the same authority as the Imperial Parliament.

Several years later, in Attorney-General for ('amnia v. At tor- 1,,R^IN0 
ney-Gcnrral of the Provinces, [18!)8] A.C. 7<mi, in delivering TiikRoyal 
judgment, Lord llersehell said :—- Bank.

The suggestion that the [tower might Ik* abused so as to amount to Harrey, c.J. 
a practical confiscation of property <1<h*s not warrant the imposition 
by the Courts of any limits upon the absolute power of legislation con
ferred. The supreme legislative power in relation to any subject- 
matter is always capable of abuse, but it is not to be assumed that 
it will be improperly used; if it is. the only remedy is an appeal to 
those by whom the legislature is elected.

This last extract is quoted as authority for the conclusion 
reached in Plan net Mininy Co. v. Gobait (19n!h, 18 O.L.R. 275. 
and the Privy Council, in affirming the judgment, [1910] 102 
L.T. 375, though deciding on another ground, say they can find 
no fault with this view, and in the case of Ilex v. Loritt, to which 
reference has already been made, decided only a few months 
ago. reference is made to the hardships effected by the Act in 
question, and it is said (p. 224) ;—

But. these are considerations rather for the New Brunswick legis
lature than for the Law Courts, and though the Court will not easily 
adopt a construction leading to such results, if the language of the 
statute is explicit, effect must lie given to it.

In view of these unqualified opinions, it must be concluded 
that the statement in the earlier < ase of Dobie v. Tin Tnnyor- 
aliliis Hoard (1882), 7 A.C. l.'hi at p. 151,

but that the QiicImh* legislature diould have power also to confiscate 
these funds or any part of them for provincial purposes is a pro
position for which no warrant is to lie found in the Act of 18(J7.

must be considered as limited to such cases as that one and as 
referring only to property of corporations carrying on their busi
ness under Dominion authority as would be the ease if a legis
lature attempted to confiscate the bank’s premises.

It is a matter of history that the Imperial Parliament has 
confiscated the property of rebels on numerous occasions, and 
the authorities quoted establish the provinces' right to do what 
the Imperial Parliament can do in relation to the subjects over 
which it has authority. It is clear, therefore, that the right to 
confiscate private property over which the province has juris
diction, such as the moneys in question, belongs to the province.
As has been pointed out, an attempt to establish the justness of 
such legislation before the Court would he out of place since 
its function is merely to determine the legal but not the moral 
validity of the Act.
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For the reasons stated. I am clearly of the opinion that the 
Act in question is one which the province has power to pass.

A number of other objections were taken, none of which, in 
my opinion, is entitled to prevail.

It is argued that this is an Act of a private nature from 
which it follows that if the recitals are not true effect should not 
be given to it, and also that it hinds only the persons named 
and as the construction company is not named it is not bound. 
I cannot conceive on what ground the Court could arrogate to 
itself power to repeal an Act of the legislature which it had 
power to pass on any such ground. If the legislature has been 
misled and done something in consequence it has the power to 
correct the error, and, in my opinion, it alone can correct the 
error. As to the second point, even if we assume the Act to hi- 
a private one, which it is not, it may he noted that the plaintiffs 
make no claim against the construction company and the rail
way company who are parties at their own request. They are 
simply claiming a particular fund in the hank's hands.

The most elementary rule of construction of an Act is that 
effect must he given to the intention of the legislature when it is 
clear from the terms of the Act, and the intention of this Act is 
so clear that it seems impossible to suggest any but the one in 
tention, viz., to appropriate the deposit in the hank. As a mat 
ter of fact, however, the construction company’s claim, if it has 
any, is as an assignee of the railway company and it is, then- 
fore named in the Act under the term “assigns” in sec. 2.

Then it is said that the tille and recitals shew that the in
tention is only to pursue the ordinary legal rights of foreclosure 
for default and the Act should lie so construed. As I have just 
stated, the operative part of the Act shews clearly what the in 
tention is and it is not necessary to resort to the title or recitals 
to suggest something different.

In the Sussex Peerage Case (1843), 11 Cl. & F. 85, at p. 143. 
Chief Justice Tindal says:—

My Lords, the only rule for the construction of Acts of Parliament 
is, that they should be construed according to the intent of the Purlin 
ment which passed the Act. If the words of the statute are in themselves 
precise and unambiguous, then no more can be necessary than to 
expound those words in their natural and ordinary sense. The words 
themselves alone do. in such case, best declare the intention of tin- 
lawgiver. But if any doubt arises from the terms employed by the 
legislature, it has always been held a safe means of collecting the 
intention, to call in aid the ground and cause of making the statute, 
and to have recourse to the preamble, which, according to Chief 
.lustiee Dyer (Stowel v. Lord Zotu'h, Plowden, 369), is “a key to open 
the minds of the makers of the Act, and the mischiefs which they in 
tended to redress.
It is also argued that the moneys in the bank are not the pi« 

ceeds of the sale of bonds but only of one bond because a single
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bond was delivered. If this were a proper construetion the con- ALTA, 
struct ion company, at least, could have no interest to support s c 
in this action for its interest is. as the agreement and assignment 1912
shew, in the proceeds of the sale of bonds. The fact appears. ——
however, to be that the bonds were sold though they have not 1 ,,K^IN0
yet been delivered, but have only been executed, and the ex- tiii: Royal 
pression is, therefore, strictly accurate. Bank.

The learned Judge allowed interest on the deposit at 3* 2 HanëyTc.j. 
per cent., the agreed rate up to the time of the demand ; and at 
5 per cent, after the demand, to which objection is taken. It is 
said that there was no agreement to pay 3VL- per cent, to the 
province. This appears to me to be immaterial. There was an 
agreement to pay 3% per cent, on this money and the books of 
the bank shew that the interest was actually appropriated to the 
account. Even if it could be claimed that the railway company 
only could insist on this interest, the legislature in forfeiting the 
company’s right has given the province all the rights the rail
way company had, including this right to interest, which is 
specifically appropriated. It cannot be said that there was a 
failure of consideration for the bank’s promise to pay interest 
either, even assuming the bank’s promise to have been based on 
the conditions named in the letter of 23rd October, 1909, for 
it did get the deposit, which was what is stipulated for, though 
it may not have been able to keep it as long as it had hoped, but 
this was not anything that the parties could promise and the 
bank must be assumed to have known the province’s right to 
change the conditions of the first Act and to have received the 
deposit on that understanding.

The allowance of interest afterwards is really by way of 
damages or indemnity for the deprivation the bank imposes on 
the province. In my opinion, the rate of 5 per cent, is reason
able and proper for it is the rate which the bonds bear and which 
the province is called on to pay and notice that it would be 
claimed was given. It is suggested that a claim having been 
made by the construction company the bank was justified in 
leaving it to the Courts to decide the rights and should, therefore, 
not be called on to pay a penalty.

There appears to be a complete answer to this in the fact that 
the bank has contested the plaintiffs’ claim at every point. If it 
had left the contest between the plaintiff and the other claimant 
and paid the money into Court it would have freed itself from 
liability in this respect, but, having taken the fight on its own 
shoulders and on its own behalf, it has no right to complain of 
the natural consequences.

On the application of the railway company and the con
struction company to be added as parties no costs were granted 
for the reason stated in the report: It*x V. Bo y a l Bank, 17 W.L.
It. 508, at p. 519, that it was thought to be settled by the Privy
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Council ill Johnson v. Thr King, fHI! 14] AX’. S17. that tin 
ordinary rule ivn* that then* ahouhl la* no rosis as hetween the 
Crown anil a private litigant, and the learned trial Judge made 
no order as to the costs of the action for the same reason.

It appears, however, that in the ease of Kir v. Loritt, |1912' 
AX'. 212, above referred to. the Privy Council gave the costs of 
the appeal to the Crown. Also in an appeal from this Court 
to the Supreme Court of Canada, decided since our decision on 
the application referred to was given : Albirla Kg. Irrigation 
t o. v. 7lir King. 44 Can.SC.lt. 505. costs wen* given against 
The King not merely on the appeal hut in the Court below in 
which no order was made ns to costs hv reason of counsel having 
intimated an agreement that there should Is* no costs. A fur 
tiler examination of the decisions of both the Privy Council and 
the Supreme Court of Canada since Johnson v. Thr King shew, 
that almost invariably ill both Courts costs have been given in 
actions between the Crown and a private litigant as in other 
caaes. The fact stated with reference to the Supreme Court 
case shews that in that ease, at least, costs could not have been 
asked and that the case was dealt with in respect to costs as am 
ordinary case.

A further reference to Johnson V. Thr King, [11104] AX’. 
817, shews that opposition was made to the granting of costs 
and the point was argued.

Apparently, we concluded that the rule stated in that case 
was of wider applieation than was intended and the proper in 
ference from the later eases would appear to la* that if tin* 
point is not raised, as is the case here, costs should go as in 
ordinary cases.

I think, therefore, the appeal should he dismissed with costs

Scott. J. :—I agree with the conclusion reached by the other 
members of this Court that the Act under which the plaintiffs 
claim the fund in question (ch. 10 of 19101 is within the con
stitutional powers of the Legislative Assembly of the province

In my view the fund must lie treated as property within 
the province. Violer the statute, ch. lli of 1909 (which I will 
hereinafter refer to as the Guarantee Act) and the subsequent 
agreement thereunder between the provincial government and 
the railway company the fund was to be deposited in the branch 
of the defendant bank at Edmonton and was to he paid out only 
in the manner provided by that agreement. It was so deposited 
and still remains there.

It was contended on behalf of the defendants that, even if 
it were held that the fund was property within the province, tie* 
bondholders who have an interest in it being without the pro 
vince and the Canada West Construction Company, which claims 
an interest in it. were not subject to the jurisdiction of the
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legislature* and that, in so far as it affects their interests, the 
Act is. therefore, ultra vins. I cannot agree with this con
tention. It would, in my view, lie unreasonable to hold that the 
legislature could not legislate with respect to lands within the 
province in a manner which would affect the interests of the 
owner or others having an interest merely because they were 
without the province and not personally subject to the juris
diction of the legislature, and 1 can draw no material distinc
tion between such a case and the present one. The view I have 
expressed upon this contention is supported by Osler. J. in his 
judgment in Jones v. ('amnia Central Railway Company, 4<i V. 
C.Q.B. LMU. at p. 2”>9, and I cannot find that the view he there 
expressed has ever been questioned.

I am also of opinion that, apart from the question raised by 
the defendant bank, the Act of 1910 was within the competence 
of the Legislative Assembly by reason of its relating solely to a 
matter of a local nature. The railway company was incorpora
ted hv the assembly for the purpose of constructing a railway 
within the province and the fund in question was provided for 
the purpose of constructing that railway, ami the statute deals 
only with that fund.

It was also urged on behalf of the defendants that the Act of 
1910 was ultra vires by reason of its being confiscatory in its 
nature.

In my view the fund in question was the property of the 
railway company. It was the proceeds of the sale made by the 
company of its bonds which, under the Guarantee Act and the 
agreement under it, it was authorized to sell and the only in
terest the province had in the fund was to insure that it should 
be " in the construction of the railway. It was for that
purpose and that purpose alone that the provincial treasurer 
was made the custodian of the fund. He was. therefore, merely 
a trustee thereof and he cannot he said to have held it as pro
vincial treasurer or as moneys of the province. The Act in 
providing that it shall form part of the general revenue fund 
of the province, if effective, effectually deprives tin* railway 
company and its assignees of their interest in the fund and. in 
that respect, it appears to he open to the charge that it is con
fiscatory. With the propriety of such legislation this Court has 
nothing to do and I, therefore, do not express any opinion upon 
the point. Its legal aspect only can be dealt with upon this 
appeal. It appears, however, that the fact that the Act is con
fiscatory does not render it ultra vires. In The Florence Mining 
Co. v. Cobalt Lake . 18 O.L.R. 27Ô, Riddell, J„ in his judgment in 
the Court below at p. 279, and Moss, C.J., in his judgment in the 
Court of Appeal at p. 292, expressed the view that it was com
petent for a provincial legislature to confiscate property within
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its legislative jurisdiction, and the Privy Council in the same 
case (102 L.T.R.) at p. 375 expressed its approval of that view.

1012 it was also urged on behalf of the defendants that the Act
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of 1910 was vitra vires because it was in effect a means of raising 
a revenue for the province which was not authorized by sec. 92 
of the British North America Act, that the only authorized 
means of raising revenue being direct taxation and the issue of
shop and other licenses.

Because the Act provides that the fluid shall form part of the 
revenue fund of the province it does not follow that it is one 
for the purpose of raising a revenue. Its manifest scope and 
object is to protect the province from loss by means of its guar
antee of the bonds of the railway company. The provision that 
it shall form part of the revenue fund does not imply that it 
shall he considered revenue in the ordinary acceptation of the 
term, viz., annual or other periodical receipts. Section 5 of 
The Treasury Department Act (ch. 5 of 1906) provides that 
all revenues whatsoever, however arising, or received, and over 
which the Legislative Assembly has power of appropriation, ex
cepting moneys which may otherwise he specially disposed of by 
the legislature, shall form one general revenue fund to be ap
propriated for the public service of the province. As no other 
provision is made for the disposition of any moneys to which 
the province is entitled 1 think the reasonable construction to 
be placed upon the word “revenue” in that section was in
tended to include all moneys which the province should receive 
from any source whatsoever except as stated in that provision.

It was further contended by the defendant bank that the 
Act of 1910 is ultra vires liecause it is in effect banking legisla
tion, and that it is in direct conflict with the Bank Act 
(R.S.C., ch. 29).

It is true that under sec. 91 of the British North America 
Act the Dominion Parliament has exclusive jurisdiction to 
legislate upon the subject of banks and banking. In my view, 
however, the Act in 1910, if otherwise within the competence of 
the Legislative Assembly, should not be held to be legislation 
respecting hanks or hanking and. therefore, ultra vires merely 
because it indirectly affects a particular hank in respect of one 
particular transaction. Mr. Lefroy, in his work on legislative 
power in Canada, at p. 416, states the following proposition :— 

The true nature and character of the legislation ... its ground 
and design and the primary matter dealt with— its object and scope 
must always be determined in order to ascertain the class of subject 
to which it really belongs and any merely incidental effect it may 
have over other matters does not alter the character of the law.
A number of cases in Canadian Courts cited by the author 

support his proposition, and it appears to be a reasonable de 
duct ion from them. It is applicable to the present case as tie*
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Act only incidentlly affects the interest claimed by the defendant ALTA, 
bank. I have already expressed the opinion that, in dealing s ti
with property within the province the legislature can deal with 1012

the interest of the owner or other person interested therein who 
is outside the province or otherwise not subject to its legislative 1,,ErK,N,i 
jurisdiction. Take, for instance, the ease of the Canada West Tin: iioyai. 
Construction Company which claims, and may have been en- ,{AXK 
titled to, an interest in the fund subject to the claim of defendant «",,..1. 
bank. That company was incorporated under a statute of the 
Dominion, yet it has not contended on this '] nor do 1
think it could successfully contend that the legislature could 
not extinguish that company's interest in the fund, assuming 
that it is property within the province. In my view the de
fendant bank is not in any better position with respect to the 
fund than the construction company. It is true that under 
the Hank Act banks are entitled to exercise certain privileges 
and powers which cannot be interfered with by a provincial 
legislature, such as the taking of security upon personal pro
perty for advances previously made, and it is shewn that the 
assignment of the fund in question was taken by defendant bank 
by way of security. I think, however, that the assignment to 
the defendant bank must be held to have been taken subject to 
the power of the legislature to deal with the privileges and 
powers of the railway company under which company the de
fendant bank claims title to the fund. I think it is clear that 
the legislature might at any time revoke the charter of the rail
way company and thus effectually prevent the construction of 
its railway and as, under the Guarantee Act and the agreement 
thereunder between the railway company and the provincial 
government and also under the terms of the assignment held by 
the defendant bank, the interest of the latter is dependent upon 
the construction of the railway being proceeded with, it would.
I think, necessarily follow in such case that the bank could 
never acquire any interest in the fund. True the legislature 
has not revoked the railway company’s charter but if the Act 
of 1910 is effective the legislature has, I think, effectually pre
vented the construction of the railway by appropriating to the 
province the fund which was provided for its construction. It 
has been held that a provincial legislature cannot do indirectly 
what it cannot do directly and I see no reason why it cannot 
do indirectly what it can do directly.

It was also contended by the appellants that the Act of 1910 
is ineffective as it has not the effect of extinguishing the claims 
of those interested in the fund, they not having been named 
therein.

The defendants, other than the railway company, as assignees 
of that company’s interest in the fund are referred to in the 
Act with sufficient certainty, as it declares that the fund shall be

D3A
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free from the claims of that company and its assigns. The bond
holders are the only other persons interested in the fund. They 
are not parties to the action, and it does not appear that they 
have ever claimed an interest in the fund, and I cannot see that 
it is open to the defendants to contend that the Act is ineffective 
as against their claims merely on the ground that it may be in
effective as to the claims of others.

In my opinion, the learned trial Judge erred in awarding 
the plaintiffs interest on the fund prior to the demand made 
upon the bank therefor alter the passing of tin* Act of 1910. 
There was no agreement between the bank and the government 
as to the payment of interest. There was no agreement between 
the railway company and the bank that the latter should pay 
interest upon the fund at the rate of 3% per cent, per annum, 
but it must be assumed that the bank was aware of the terms 
of the agreement between the railway company and the govern
ment under which the fund was to remain in the bank and avail
able for its use durin? the construction of the railway, and that 
at least a portion of it would so remain until its completion, and 
in my view it would be unfair to hold the bank liable for the 
payment of the interest when the legislature has stepped in 
and deprived the bank of the benefit it had under that agree
ment.

For the reasons I have stated I am of opinion that the judg
ment of the learned trial Judge should he amended by awarding 
to the plaintiffs judgment for six million, fifty-two thousand 
and eighty-three dollars and twenty-six cents, with interest at 
five per cent, from 16th December, 1910.

There should be no costs of the appeal to either party.
Beck, J. :—The Alberta & Great Waterways Railway Com 

pany was incorporated by special Act of the Legislature of 
Alberta, eh. 46 of the year 1909, assented to on the 25th of 
February, 1909. By another special Act of the same legis
lature, ch. 16 of 1909. assented to on the same day, the province 
was authorize ! to guarantee the payment of the principal and 
interest of bonds to be issued by the railway company.

On the 28th October 1909, an agreement was entered into 
between the railway company and the provincial government 
for the construction of the railway.

On the same day a bond to the amount of $7,400,000 was 
issued by the railway company and guaranteed by the provincial 
treasurer on behalf of the province. Also on the same day a 
mortgage to secure the payment of this bond and bonds to be 
substituted for it was made by the railway company to the 
Standard Trusts Company, a company incorporated by an Act 
of the Legislature of Manitoba and having its head office in Win
nipeg in that province.
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The bond was sold and the proceeds, $7,400,000, were paid ALTA, 
to three Canadian hanks as follows:— s.C.

The Royal Bank of Canada. $0,000,000. 1012
The Union Bank of Canada. $1,000,000. Tin l\ix<i
The Dominion Bank, $400,000. r.
The Guarantee Act (sec. 5) provided that all moneys real- 1 "hank A*

ized by sale, pledge or otherwise, of the railway company’s 
guaranteed bonds should be paid directly by the purchaser, sub
scriber, pledger or lender into a bank or banks approved by the 
Lieutenant-Governor in Council to the credit of a special account 
in the name of the treasurer of the province or such other credit 
as the Lieutenant-Governor in Council might direct.

It was in pursuance of this provision of the Guarantee Act 
and of an Order in Council of the 9th November, 1909, that the 
above mentioned payments were made.

The same section of the Act provides in effect that the 
amount from time to time at the credit of the special account 
shall be credited with interest at such times and at such rate 
as may be agreed upon between the company and the bank. 
The company and the bank did, in fact, arrange that the bank 
should charge interest at the rate of five per cent, per annum 
upon all advances and allow interest at the rate of three and a 
half per cent, on the amount of the deposit standing to the 
credit of the account, and this arrangement was made appar
ently without intervention by the government.

The Guarantee Act (sec. 5) gave the railway company the 
choice of two methods for the payment out of the proceeds of 
the bonds, and they chose one which provided for payment as 
follows : “The moneys so paid into the said bank shall . . . 
be paid out to the company from time to time upon the com
pletion (except as to the ballast) of every section of ten miles 
of railway line ... to the satisfaction op the Lieutenant- 
Governor in Council, according to the specifications fixed or to 
be fixed by contract between the government and the company 
and as certified upon the certificate of the engineer appointed 
by the Lieutenant-Governor in Council.”

The bond was sold through the agency of J. I*. Morgan & 
Company at New York on the terms of one quarter of the price 
being paid down and the balance in three equal monthly pay
ments, with interest. These payments were duly made and the 
several amounts to the extent of $6,000,000 and interest were 
ultimately placed to the credit of “The Provincial Treasurer, 
Province of Alberta : Alberta & Great Waterways Railway Co. 
Special Acct.” at the branch office of the Royal Bank, Edmon
ton, as follows :—
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1000
Nov. 4 ..............................................  *1,501,250 00
Dec. 3 .............................................. 1,507.201 62
1010
Jim. 3 .............................................. 1,513,750 00
Feb. 3 .............................................. 1,510,701 64

Making a total of........................... *6.042,283 26
which is the principal sum involved in this action.

On the 0th November, 1000, the Canada West Construction 
Company, Limited, was incorporated by Letters Patent issued 
under The (Dominion) Companies Act, with its chief place 
of business at the city of Winnipeg in the Province of Mani
toba.

On the 22nd November, 1000, the railway company and the 
construction company entered into an agreement whereby the 
construction company agreed to construct the railway, which the 
railway company had by agreement with the provincial govern
ment agreed to build. The consideration for this agreement to 
construct was the agreement of the railway company

(1) to pay to the construction company the entire net pro
ceeds of the guaranteed bond issue of *7.400,(XK), together with 
any cash subsidy that the railway company might receive from 
the Dominion Government ;

(2) to issue in favour of the construction company or its 
nominee fully paid-up stock of the railway company to the ex
tent of *6,950.000;

(3) to pay to the const met ion company or give credit to it in 
respect of any expenses incurred by it in the operation of the 
road during construction ;

(4) to pay to the construction company all revenues of the 
railway company from whatsoever source derived, and all in
terest that the railway company might receive in respect of the 
proeeeds of the bonds while on deposit during eonstruction.

The agreement contained the following clauses :—
The payments of the proceeds of the said bonds shall lie made when 

and as the same are payable to the railway company under the terms 
of the said in-part-recited agreement (that is the railway company * 
agreement with the Province for the construction of the road) and 
Statutes of the Province of Alberta.

For the purpose of more fully elTectuating and carrying out the 
intention of the parties hereto the railway company assigns, tram 
fers and sets over as and when the same shall be earned and payable, 
to the construction company the proceeds of the said bond issue and 
the said cash subsidy, if any. lie paid to the railway company by the 
Government of the Dominion of Canada.
The construction company immediately set about carrying 

out the work of construction ; a Mr. Waddell was engaged as
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chief engineer; a plan and profile of the road with a hook of 
reference were prepared and submitted to the government for 
approval; some surveying of the route and some work of clear
ing it and some grading were done. The plan, profile and hook 
of reference were submitted to the government on the 2.3rd 
February, 1010.

On the 8th March. 1010, the railway company executed a 
separate assignment to the construction company of “when and 
as earned under the terms of the statutes in that behalf and the 
agreement for the construction of the railroad, etc., the pro
ceeds of the $7,400,000 issue of the bonds.” On the same day 
the construction company executed an assignment to the Royal 
Bank of Canada in the following form :—

Know all mi n by tiiksk presents, that we, the Canada West 
Construction Company, Limited, living indebted to the Royal Rank of 
Canada, and contemplating being further indebted to the said hank, 
for advances made to us in the ordinary course of business, have as
signed. transferred and set over, and by these presents do 
assign, transfer, and set over unto the said bank as collateral 
security for the said advances, all the proceeds payable to us as and 
when earned, of the bonds of the seven million four hundred thousand 
dollar (#7.400,000.00) ia*ue of bonds of the Allier ta and Great Water
ways Railway Company, guaranteed by the Province of Alberta, 
which proceeds are payable to us under and by virtue of an assign
ment or assignments from the A Hier ta and Great Waterways Railway 
Company to us.
Notice of those two assignments was given to the government 

and their receipt was acknowledged on the 12th May. 1910.
A session of the provincial legislature opened on the 10th 

February and closed on the 26th May, 1910 (see stats., 1910). 
At this session the action of the government in relation to the 
arrangements with the railway company was severely criticised, 
with the result that the government resigned a day or two be
fore the close of the session.

A second session of the legislature was held the same year 
from the 10th November to the 16th December. At this session 
an Act was passed intituled: “An Act respecting the bonds 
guaranteed for the Alberta & Great Waterways Railway Com
pany, being an Act to specify certain defaults of the railway 
and the consequent, rights of the province,” (eh. 9 of 1910, 
second session) which was assented to on the 16th December, 
1910. This Act reads as follows ;—

Whereas the Allicrta and Great Waterway* Railway Company 
heretofore applied to the legislature of the Province of Alberta to 
guarantee it* bonds, and

Whereas the legislature of the Province of Allierta did by an Act 
passed in the year 11)U9. chapter 10, and intituled an Act to provide 
for an issue of guaranteed securities of the Alberta and Great Water
ways Railway Company (assented to February 25th, 1009), authorize

ALTA.

S. C.
1912

Rank.
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Waterways Railway Company to the extent of seven million four hun
dred thousand dollars ($7,400,000.00), and

Whereas bonds of the railway to the amount of seven million four
The King

Tin: Royal

hundred thousand dollars ($7,400,000.00), have been executed by the 
said company secured by a mortgage in favour of the Standard Trusts 
Company, payment of which bonds the Province of Alberta has guar
anteed, and

Whereas the bonds hereinbefore referred to have been sold, but the 
said company has made default in payment of interest thereon and 
the Province of Allierta has paid the said interest so in default, and

Whereas the said company has made default in the construction 
of its line, and

Whereas certain proceeds of the said bonds (viz., to the amount of 
their par value together with accrued interest) are now lying to the 
credit of the provincial treasurer or otherwise in certain banks as 
follows :—

In the Royal Rank of Canada, $6,000,900.00 and interest ; In the 
Union Rank of Canada, $1,000,000.00 and interest; In the Dominion 
Rank $400,000.00 and interest.

Therefore His Majesty by and with the advice and consent of 
the Legislative Assembly of the Province of Alberta, enacts as fol-

1. The Province of Alberta hereby ratifies and confirms the guar
antee by it of the said bonds and the treasurer of Alberta is hereby 
empowered and instructed to execute a guarantee on behalf of the 
Province of said bonds.

2. The whole of the proceeds of the sale of the said bonds and all 
interest thereon, including such part of the proceeds of said sale as 
is now standing in certain banks in the name of the treasurer or other
wise, as follows, viz.:—

Six million dollars and accrued interest in the Royal Rank of 
Canada ;

One million dollars and accrued interest in the Union Rank of 
Canada ;
Four hundred thousand dollars and accrued interest in the Dom

inion Bank ;
is hereby declared to form part of the general Revenue Fund of the 
Province of Allierta free and clear of any claim thereon or thereto by 
the Alberta and Great Waterways Railway Company, their successors 
or assigns; and. together with all accrued interest thereon, shall, to 
the extent to which they are so held, lie forthwith paid over by the 
banks hereinbefore recited, and by any other person holding any part 
thereof, to the treasurer of the Province, without any set-oil", counter
claim or other deduction whatsoever.

3. Notwithstanding the form of the said bonds and the guarantee 
thereof, the Province of Allierta shall as between itself and the AI 
lier ta and Great Waterways Railway Company be primarily liable 
upon the said bonds to the several holders thereof, and the Province 
shall indemnify and save harmless the railway company and its assets 
and undertaking from any and every claim made under the said bonds 
or any of them.
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On the 16th December a written demand was made by the 
provincial treasurer upon the Royal Bank of Canada as fol
lows :—

I hereby notify you that the statute entitled “An Act respecting 
the bonds guaranteed for the Alberta and Great Waterways Railway 
Company being an Act to specify certain defaults of the railway and 
the consequent rights of the Province,” which was passed by the Legis
lative Assembly of the Province of Alberta at the session thereof which 
ended to-day, has this day received the Royal assent and is now in 
force. I beg to hand you herewith a certified copy of this statute.

And further, take notice that the King represented herein by the 
Province of Alherta and by me as the treasurer of the said Province, 
and I as such Provincial treasurer hereby demand payment from you 
to the undersigned of the sum of six million, forty-two thousand and 
eighty-three 20-100 dollars (#0,042,083.26) amount of deposit; to
gether with accrue»I interest on the sai»l sum of $6,042,083,20 com
puted to date, being the whole of a certain deposit now lying in the 
following account at your Edmonton branch ;

“The Provincial treasurer, Province of Allierta, Alta., and Great 
Waterways Railway Company special account.”

This claim is made in pursuance of all rights, claims and title 
which the Crown holds to said fund in any manner whatsoever, in
cluding the title held by the Crown under the said statute.

A cheque drawn by me on you for the said sum of six million, forty- 
two thousand and eighty-three 26-100 dollars ( $0,042,083.20 ) in fav
our of the Imperial Rank of Canada will be presented to you by the 
said bank and the payment of the same by you will l>e considered by 
me a payment of that amount on account of the sum hereby demanded.

ALTA.

S. C. 
1912

The King

The Royal 
Bask.

On the same day a cheque was presented to the bank in 
accordance with the intimation contained in the foregoing notice. 
Payment was refused, and thereupon a further notice was given 
by the provincial treasurer to the bank as follows :—

Take notice that the King represented herein by the Province of 
Alberta and by me the treasurer of said Provint»1, and I as such 
Provincial treasurer, claim that you have wrongfully refused to 
honour the cheque of the Provincial treasurer drawn in favour of the 
Imperial Rank of Canada, covering certain moneys now lying to 
his credit in your Edmonton branch in the following account:—

“The Provincial treasurer, Province of Alberta, Alta., and Great 
Waterways Railway Company special account.”

And that on demand duly made by the Crown and by me, you have 
wrongfully neglected and refused to pay over the moneys lying to 
the credit of said account an»l the accrued interest thereon or any part 
thereof.

And further, take notice that the Crown ami the Provincial treas
urer will claim against you interest at the rate of 5 per cent, per an
num from this date on the aggregate amount «if principal and interest 
this day owing by you in connection with the above account.

On the same (lav—16th December—this action, an action of 
debt on the statute, was commenced. The claim was for

51—2 D.L.R.
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$6,253.868.01. with interest at 5 per cent, per annum from the 
date of the writ. This amount was calculated as follows:— 

Amt. received by the bank on acct.
of the proceeds of the bond........$6,042,083 26

Interest at 3V*» compounded half 
yearly ......................................... 211.784 75

$6,253,878 01

The Alberta & Great Waterways Railway Company and the 
Great West Construction Company, Limited, were on applica
tion added as parties defendant.

Each of the defendants defended, and the case went to trial 
before Stuart, J., who directed judgment to he entered for the 
plaintiff for the amount claimed with interest at the rates 
claimed. This is an appeal from that lient.

The validity and effectiveness of the last mentioned Act is 
questioned. Primarily the defendants contend that it is in
valid, inasmuch as it attempts to invade rights which are matters 
to which “the exclusive legislative authority of the Parliament 
of Canada extends” by virtue of the British North America Act. 
sec. 91, clause 15. “Banking, the incorporation of banks, and tin- 
issue of paper money,” and the concluding words of that sec
tion: “and any matter coming within any of the classes of sub
jects enumerated in this section shall not be deemed to come with, 
in the class of matters of a local or private nature comprised in 
the enumeration of the classes of subjects by this Act assigned 
exclusively to the legislatures of the provinces.” The Crown, 
on the other hand. ntends that the Act in question is not 
invalid, inasmuch it purports to deal with matters in respect 
of which the leg lire of the province “may exclusively make 
laws” by virtue >f sec. 92, clause 10: “local works and limit i 
takings.” or clause 13: “property and civil rights in the pi • 
vince,” or clause 16 : “generally all matters of a merely local c 
private nature in the province.” In order to appreciate tie- 
force and effect of the arguments founded on these two views it 
seems to be necessary, in the first place, to consider and asci i 
tain the position and rights of the bank in respect of the mon<-> -> 
in their hands. Deposits upon trust are, of course, quite full} 
recognized by the general law of hanking and the Bank Act 
fully recognizes such deposits by expressly dealing with the 
subject. Section 96 is as follows :—

The bank shall not he liound to see to the execution of any trie', 
whether expressed, implied or constructive, to which any deposit made 
under the authority of this Act is subject.

2. Except only in the case of a lawful claim, by some other per--» 
before repayment, the receipt of the person in whose name any i-m-h 
deposit stands, or. if it stands in the names of more than two person*.

6
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tho receipt of a majority of such persons, shall, notwithstanding any ALTA.
trust to which such deposit is then subject, and whether or not
the hunk sought to be charged with such trust, and with which the
deposit has been made, had notice thereof, lie n suilicicnt discharge to
all concerned for the payment of any money payable in respect of j„K ^|NU
such deposit.

3. 'Hie hank shall not he liound to see to the application of the The It or AL 
money paid upon such receipt. Hank.

Independently, apparently, of any such statutory provision 
the House of Lords held iu dray v. Joltnsfon, L.R. I H.L. 1, in 
effect what is there put l»y Lord Westhury as follows:—

A hanker is Iniund to honour an order of his customer with respect 
to the money lielonging to that customer which is in the hands of the 
banker ami it is impossible for the hanker to set up jus Irrtii against 
the order of the customer, or to refuse to honour his drafts, or on any 
other ground than some sufficient one arising from an act of the 
customer himself. Supposing therefore that the banker lieeomes in
cidentally aware that the customer, being in a fiduciary or representa
tive capacity, meditates a breach of trust and draws a cheque for 
that purpose, the hanker, not being interested in the transaction has 
not the right to refuse the payment of the cheque, for if lie did so he 
would !*• making himself a party to an enquiry as between his cus
tomer and third persons, lie w mid lie setting up a supposed jus Irrtii 
ns a reason why he should not jierform his own distinct obligation 
to his customer.

The hank, there seems no doubt, as far as the receipt of the 
moneys is concerned, received them in its ordinary capacity of 
a hank and in an ordinary and recognized course of business. 
The bank liecame debtor to whom ? Who was its customer? 
The answer, it seems to me, is the provincial treasurer; and he 
was a trustee of the moneys upon the trusts indicated by the 
Guarantee Act and the agreement between the railway com
pany and the province—the beneficiaries of the trust being the 
railway company only, unless default on its part occurred, but 
in that event also the province and the trust y as re
presenting the bondholders for, in my opinion, the terms of the 
mortgage in reference to “the mortgaged premises” must lie 
interpreted as intended to include the railway company’s 
“rights” in respect of the proceeds of the lninds.

It is fairly evident that mistakes have occurred in the print
ing of the latter part of see. 5 of the Guarantee Act and that 
there should Is* a period after the word “nominees” in the titli 
line from the end of the section, and that the remainder of the 
section should read as follows:—

Pending the completion of the suid respective lines and terminals, 
the balance at the credit of such special account shall until (not 
“when”) paid out as above provided for, lie deemed part of the mort
gaged premises under said mortgage and shall not he taken to he 
public moneys received by the Province.

2218
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6, and chapter 15, see. 6. of the statutes of the same year.
The result seems to me to be that, dismissing from consider

The King
V.

The Royal 
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ation for the moment any other circumstances, the provincial 
treasurer as the hank’s customer might immediately after the 
deposit have demanded from the bank—whether by cheque or 
not, is unimportant—payment to him of the entire amount of

Beck. J. the deposit. And the contingency of such a demand might have 
arisen had the railway company and the government come to
gether and agreed to rescind their agreement for the construe 
tion of the road and to abandon the project altogether. Did 
anything take place to change this situation? For on behalf of 
the bank it is contended that the moneys in question were not 
“payable on demand” (see sec. 112; scli.D. 4) but either “pa> 
able after notice or upon a fixed day” (xb. 5) or on the terms 
and conditions indicated by the Guarantee Act, and the agree
ment between the railway company and the province, supple
mented perhaps by the agreement between the bank and tin- 
railway company, in whom it is contended the property in the 
moneys lay. And then the argument proceeds that these moneys 
being held by the bank on terms other than that they were 
“payable on demand” and the contract to that effect being 
one which the bank could lawfully make the Provincial Act 
declaring them to lie payable forthwith is ultra vires as in
fringing upon the rights of the bank; jurisdiction over which 
lies exclusively in such a matter as this, with the Dominion 
Parliament. If it were held that these moneys were held by 
the bank upon the last mentioned terms and conditions, a diffi
cult question of law might arise as to what would be the implied 
terms—for some are expressed—of the holding in the event of 
those terms and conditions, instead of being fulfilled, being not 
complied with. I have, however, already indicated my opinion 
that the provincial treasurer was the bank's customer and credi
tor; that it was he and not the bank who was the trustee for 
those having various interests in the moneys ; that as between 
him and the bank the moneys could be withdrawn on demand; 
and that, therefore, if they ceased to be liable to be so withdrawn 
it must have been owing to something occurring subsequent to 
the deposit. It is claimed that such a condition was brought 
about by the assignment of the moneys by the railway company 
to the construction company and by the latter’s assignment to 
the bank, and the fact of the bank making advances to the con
struction company upon the security of those assignments : and 
this being so, the Act in question is an attempt to deprive tin- 
bank of a security which, as an essential of the business of bank
ing, the bank had a right to take. This contention, however, it 
is obvious, it seems to me, finds a complete answer, if it be corn t 
to sav, that the provincial treasurer was alone the customer
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and the creditor of the bank with regard to these moneys, that ALTA, 
he alone was the trustee of them for the railway company, the 
construction company and the government according to their 10l2 
several interests as beneficiaries and that assignees of the bene
ficiaries merely acquired their rights—the right of the bank as ThbKiso 
an assignee, obviously, in no way affecting the i>osition of the TheKuyal 
provincial treasurer except, of course, in substituting another Bask. 
party to whom he was liable to account, namely, the bank, 
whose position in this respect was in no sense peculiarly that 
of a bank, but merely of an ordinary assignee of chose in action 
or contingent claim by a method of assignment not specially 
applicable to banks and a transaction, therefore, subject to the 
legislative authority of the provincial legislature.

An argument against this view was based upon the words 
“Excepting only in the case of a lawful claim” occurring in 
section 9(i and like words occurring in section 95. but lioth de
cisions and the provisions of the Act itself appear not only to 
protect the bank against the claims of beneficiaries, but oblige 
the bank to disregard them leaving such claims to be protected 
by legal proceedings to l>e taken by the beneficiaries against the 
trustee for either an anticipated or actual breach of trust, and, 
it seems to me, therefore, that the lawful claim referred to is 
intended to be one not arising by dealings, which recognize the 
trust, with beneficiaries whose assignee can be in no better posi
tion than they, but a conflicting and paramount claim. It was 
contended, too, that by virtue of the terms of the Guarantee 
Act, inasmuch as it provides for the payment into a bank to be 
named by the railway company and approved by the govern
ment and of the order in council fixing upon a particular bank 
and nothing being provided with regard to payment out there 
was no power in the government to disapprove of this bank 
and so entitle the provincial treasurer to withdraw the 
moneys except on fulfilment of the terms and conditions of 
the agreement between the railway company and the govern
ment.

This, if it he so, appears to me, however, to be matter relat
ing to the terms of the trust and consequently, not affecting the 
bank as the depositary of the moneys though it may effect 
it as the assignee of one of the beneficiaries, but that status is 
not, as is evident a status in any way peculiar to a bank.

Then it is contended that the Act in question is ultra vins, 
because in confiscating the fund in the hands of the bank it 
assumes to declare it ‘‘to form part of the general revenue fund 
of the Province of Alberta” shewing that the Act is one for 
the purpose of raising a revenue, a thing, it is contended, which 
can lie accomplished only in one or other of the methods author
ized or provided by the British North America Act, or the 
Alberta Act, 4 & 5 Edw. VII. (1905). ch. 3.
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It was pointed out that “the Treasury Department Act” 
(ch. 5 of 1906 Albert a ) shews that “revenue” in the expression 
“general revenue fund” has a much wider meaning than per
haps the ordinary use of the word suggests.

Sec. 1(e) says :—
Tlu* expretwion# “public revenue.” “revenue” and “public 

money” respectively mean all revenue anil public moneys arising from 
any source whatever, whether such revenue and such moneys belong 
to tiie Province, or are held by the Province, or collected or held by ofii 
cers of the Province for. or on account of. or in trust for any pro
vinces forming part of the Dominion, or for the Dominion or for the 
imperial Government, or for any other party or person.

Sec. 5 says :—
All revenues whatever, however arising or received, over which the 

Legislative Assembly of the Province has power of appropriation, ex 
cepting moneys which may otherwise be specially disposed of by the 
legislature, shall form one general revenue fund to lie appropriated 
for the public service of the Province.

The chief sources of revenue authorized or provided for by 
the British North America Act or the Alberta Act are :

(1) Subsidies ( Alberta Act, secs. 18, 19, 20) ;
(2) A share of the properties of the former North-West 

Territories (ib. sec. 22) ;
(3) Direct taxation (British North America Act, sec. 92. 

clause 2) ;
(4) Licenses (ib. clause 9).
There are undoubtedly others—the sale of public lands and 

timber in the event, which seems likely, of the province acquir 
ing any (B.N. X. Act (see. 92, clause (5)) ; fees for the incor
poration of companies (ib. clause 11), and also such as may 
at any time arise by reason of provincial legislation authorized 
under the general heads “Local works and undertakings” 
(clause 10), “Property and civil rights” (clause 13) and 
“Matters of a merely local or private nature” (clause 16).

The forfeiture of lands to the province for non-payment of 
taxes, would, 1 fancy, fall under one or other of these classes of 
subjects and afford a source of revenue in the wide sense of 
the term as used in the Act impeached. An instance of such a 
forfeiture will be found in lie C. d" E. Land Co., 2 Alta. L.R. 
446, affirmed sub nom. C. d- E. Land Co. v. Atty.-Gen. of 
Alberta, 32 C.L.T. 91.

The Act in question, if it does not offend against the Bank 
Act—and I have already stated my conclusion that it does not 
—must, in my opinion, fall within the legislative authority of 
the provincial legislature under all or some or one of the 
three headings mentioned and if so, it seems to me there can 
be no legal objection to it merely because in its result it becomes
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a source of revenue* to the province in the wide acceptation of ALTA, 
that term.

One other ground of objection is taken to the validity of the 1912
Act in question, namely, that assuming the Act is properly to xheKinq
be deemed one relating to “local works and undertakings”; ,,
‘‘property and civil rights” or 4‘matters of a merely local or The Royal 
private nature,” each of these classes of subjects are in the BaxKj
British North America Act restricted, the first by implication, b«*,j.
the two others expressly by the words “in the province” and 
though it may be true that much of what is dealt with and 
affected by the Act is within the province, yet in the result it 
would affect if not property at least civil rights existing beyond 
the province, namely, for instance, the rights of the bondholders 
and it is urged that the case of Dobii v. Temporalities Hoard,
7 App. Cas. p. 13ti, is authority for the position that the 
authority of the provincial legislature does not extend to such 
a case. That case, however, was a case where some not merely of 
the civil rights but of the property involved was beyond the 
limits of the province. Where the entire property is within the 
province it seems to me, concurring as I do with the opinion 
of Osler, J., in Jours v. Canada Centrât H. IV. Co., 4G I’.C.R.
250, that the legislative authority of the provincial legislature is 
not excluded, even though civil rights having in law an extra
provincial situs are incidentally also affected.

The only remaining question which it seems to me calls for 
consideration, is the interest at 3Vfc agreed to be allowed by the 
bank.

This was an arrangement made, as 1 have pointed out, not 
with the provincial treasurer, whom l have held to be the 
customer ami the creditor of the bank, but with the construction 
company, a beneficiary under the provincial treasurer. This 
being so, it seems to 111c that it was a transaction not essentially 
relating to banking, nor covered by any provision of the Bank 
Act and that it is, therefore, one subject to the authority of 
the provincial legislature. The Guarantee Act expressly con
templates interest arising on the fund and the Forfeiting Act 
can only refer to interest so arising. The result is, that, in 
my opinion, the Act which is impeached in this action is not 
ultra vins of the provincial legislature and is effective according 
to its purport.

1 cannot, however, refrain from adding in conclusion that I 
have a strong repugnance to the Act on ethical, political and 
economic grounds, and that it is with so much regret that 1 feel 
constrained to come to the conclusion which I have expressed, 
that 1 should lie glad to find the conclusion is wrong.

The result, however, as 1 now view the various questions in
volved, must Ik* that the appeal should lx* dismissed.
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1912 Canada West Construction Company, claim that the statute of 
-—- Alberta of 1910 is ultra vires because :—

The Kino (a) It invaded the field of Dominion legislation, to wit, the 
The Royal Bank Act of Canada, in that it changes a time deposit into a 

Bank. demand deposit, and also it purports to take away from the 
Bimmonî. j. bank a security the bank had on the deposit by way of lien for 

advances made to the Canada West Construction Company. 
Limited, assignees of the Alberta and Great Waterways Rail
way Company, or, in the alternative, it took away from the bank 
a security for advances made to the construction company on the 
security of an assignment to the bank by the construction com
pany of the interest of the company in said moneys when earned 
by them.

(b) That it purports to raise a revenue by a method which is 
not direct taxation.

(c) The Act purports to deal with property and civil rights 
outside of the province, and consequently beyond provincial 
legislative control, and does not, therefore, come within sub-sec. 
16 of see. 92 of the British North America Act as dealing with 
“generally matters of a merely local or private nature within 
the province.”

The general rules of construction for determining whether 
any particular subject of legislation comes within the exclusive 
jurisdiction of Dominion legislation as defined under the heads 
of sec. 91 of the British North America Act or the exclusive 
jurisdiction of provincial legislation under see. 92 or under the 
class of subjects to which the term overlapping of the respective 
Dominion and provincial legislation applies has been defined on 
frequent occasions by the Law Lords of the Privy Council.

The full extent to which Dominion legislation will extend its 
arm is aptly put in Tennant v. Union Bank of Canada, [1894] 
A.C. 31, where it is laid down that “the legislation of the 
Dominion Parliament, so long as it strictly relates to the sub
jects enumerated in sec. 91 of the British North America Act, is 
paramount authority even though it trenches upon the matters 
assigned to provincial legislatures under sec. 92,” while on the 
other hand the plenary powers of the provincial legislatures in 
matters distinctly assigned to the provinces under sec. 92 are 
exemplified in The Attorney-General of Manitoba v. The Mani
toba License Holders Association, [ 1902] A.C. 73.

The last case is a clear exposition of the doctrine that once a 
subject is clearly a matter of a merely local nature in the pro
vince within the meaning of sub-sec. 16 of sec. 92 of the British 
North America Act then the jurisdiction of the provincial legis 
lature is paramount even though in its practical working out 
the provincial legislation must necessarily interfere with matters
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allocated to the Dominion field. The Manitoba Liquor Act 
interfered with Dominion revenue, a subject exclusively re
served to the Dominion under sec. 91 and indirectly, at least, 
interfered with business operations outside the province and also 
with the trade and commerce of the Dominion, although these 
subjects are specifically reserved under sec. 91. Lord Mac- 
naghten in this judgment observes: “Matters which are sub
stantially of local or private interest in a province—matters 
which are of a local or private nature from a provincial point of 
view—are not excluded from the category of matters of a merely 
local or private nature because legislation dealing with them, 
however carefully it may be framed, may or must have an effect 
outside the limits of the province and may or must interfere 
with the sources of Dominion revenue and the industrial pur
suits of persons licensed under Dominion statutes to carry on a 
particular trade. Its primary and essential feature is the sup
pression of the liquor traffic in the province.”

In The Hank of Toronto v. Lambe, 12 A.C. 575, at p. 58fi, the 
same principle is enunciated. The question under review was 
whether a tax imposed by the (Quebec Legislature upon banks 
was ultra vins on the ground that it trespassed upon the Domin
ion field which was, under sub-sec. 15 of see. 91, reserved to the 
Dominion, “banking, incorporation of banks, and the issue of 
paper money.” The general rule is laid down by Lord Hob- 
house as follows:—
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To ascertain whether or not the tax is lawfully imposed it will be 
best to follow the method of inquiry adopted in other cases ; first, 
does it fall within the description of taxation allowed by class 2 of 
section 92, of the Federation Act, viz., “direct taxation within the 
province in order to the raising of a revenue for provincial purposes"; 
secondly, if it does are we compelled by anything in section 91 or the 
other parts of the Act to cut down the full meaning of the words in 
section 92 that they shall not cover this tax. This bank is found 
carrying on business there and on that ground alone it is taxed . . . 
There is no attempt to tux the capital of the bank any more than 
it* profits. The bank itself is directly ordered to pay a sum of money 

Whether the method of assessment is sound or unsound, 
wise or unwise, is a point on which their Lordships have no opinion, 
and are not called on to form one. for as it does not carry the taxa
tion out of the Province it is for the legislature and not for the 
Courts of law to judge of its expediency. ... If they find that 
on the due construction of the Act a legislative power falls within 
section 92 it would be quite wrong of them to deny its existence be
cause by some possibility it may be abused or may limit the range 
which would otherwise be open to the Dominion Parliament.

The general rule of interpretation to 1m* followed was clearly 
set out by Lord Fitzgerald, delivering the opinion of the Board 
in Hodge v. Regina. 9 A.C. 117, namely, that the British North 
America Act conferred powers as plenary and as ample within
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the limits prescribed by sec. 02, as the Imperial Parliament in 
the plenitude of its powers possessed and could bestow.

The examples quoted above illustrate the general rules adop
ted by the Hoard that in order to ascertain to which class a 

The Kino particular legislative Act belongs the true nature and character 
The Royal the Act must first he determined.

Bank. It is not seriously contended that the Acts of the Legislature
Simmons j. °f Alberta, viz., chapters 46 and 16 of 1009 are ultra vires the 

powers of the province. The legislature, in order to encourage 
the building of a railway into the northern part of the province, 
incorporated certain persons as a company with powers to con
struct a line of railway from Edmonton to Fort McMurray, as 
set out in chapter 46. In order to assist the railway company 
in financing the scheme, the legislature enacted chapter 16. pro
viding for the guaranteeing of the bonds of the railway company 
to the extent of $20,000 per mile and $400,000 for terminals 
at Edmonton. These enactments surely come within sub-sec. 
16 of 02, as “matters of merely local or private nature within 
the province.”

Section 20 of ch. 46 goes so far as to provide that the govern
ment may, at its option, purchase the whole undertaking of the 
company, including all its rights, franchises, powers, real and 
personal property, at a fair valuation as a going concern.

The Guarantee Act, being chapter 16 of 1000, provides for 
the absolute control by the Lieutenant-Governor in Council of 
the forms and terms of the bonds and mortgage securing the 
same; for the payment of the proceeds of sale of the bonds to 
be paid into a hank or hanks approved by the Tvieutenant-Gover 
nor in Council to the credit of a special account in the name of 
the provincial treasurer; also, that the balance at the credit of 
the special account shall be credited with interest at such times 
and such rate as may be agreed upon between the company and 
the hank holding the same; it also provides two alternatives as 
to the times and manner of payment out. under sec. 5 either of 
which may be selected at the option of the company.

The appellants, the Royal Hank of Canada, in the course 
of their hanking business, agree to receive a part of the pur 
chose price of these bonds and to pay out the moneys so received 
in accordance with this Act and with the Orders-in-Council is 
sued thereunder by the executive of the province. They do so 
with full knowledge that the company and all rights, powers and 
privileges of the company is the creature of the provincial legis 
lature and liable at any moment to have all its rights, powers, 
franchises, moneys, and even its existence, determined by the 
same power which created it. To assert anything leas, it seems 
to me, would do violence to the rule laid down again and again 
by the Privy Council, namely, that the scheme of legislative 
distribution contemplated that the powers of the Canadian Iegi<

ALTA.
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latures, each in its sphere, are plenary powers of legislation. ALTA. 
“Jurisdiction conceded, the will of the legislature is omnipotent, g ^ 
according to British theory, and knows no superior:” II oil (je v. jqjo 
Regina, 9 A.C. 117. The “jurisdiction conceded” is a mixed 
question of law and fact, and it is the duty of the Courts to Ihe^Kiho 
define the jurisdiction. The claim of the appellants that the Tiik Royal 
legislature, in purporting to deal with the moneys in the hank Bask. 
as a matter solely under provincial jurisdiction, has infringed sinüwmê, j. 
upon the rights and powers conferred upon the lmnk by the 
Bank Act (ch. 29 of 1906) could only occur if (a) the subject 
matter has ceased to he merely local or provincial and has be
come a matter of national concern so as to bring it within federal 
jurisdiction; or (b) that while still a matter of essentially local 
or provincial concern the legislature has by way of incidental 
or ancillary legislation encroached upon the Dominion field.

Book upon it from whatever viewpoint you may, the provin
cial company and the provincial liability cannot be brought with
in (a) as a matter of national concern. The money was obtained 
on the credit of the province, the purpose was the construction of 
a provincial railway, the Act required the money to be deposited 
in the name of the provincial treasurer and to be paid out by 
him only as provided by the Act and the Ordcrs-in-Council 
thereunder. Surely, if any matter could be essentially a matter 
of local or provincial concem, this was one.

The crux of the matter is apparently whether it comes under 
(6) as legislation upon a matter of merely local or provincial 
concern but which incidentally has gone too far and trespassed 
upon the federal jurisdiction. The argument of counsel for the 
appellants was principally directed to the substantiation of this 
contention. It is said that the bank has a lien on the deposit 
for moneys advanced to the construction company, that the bank 
has an assignment by the construction company of these moneys 
to secure their advances—that a time deposit has been turned 
into a demand deposit—that the legislature in seizing upon the 
moneys has deprived the bank of a security for advances made 
by the bank. Section 77 of the Bank Act provides that the bank 
shall have a privileged lien for any debt on the shares of its own 
capital stock and any unpaid dividends of the debtor or person 
liable to the bank. The bank may not retain these shares but 
must sell them within twelve months. Section 78 provides for 
the sale by the bank of stocks, bonds, debentures or securities 
held as collateral securities. Section 96 provides that “the bank 
shall not be bound to see to the execution of any trust, whether 
express, implied or constructive, to which any deposit under 
the authority of the Bank Act may be subject.” Sub-section 2 
of the same section provides that “except only in the cast» of a 
lawful claim by some other person before repayment the receipt 
of the person in whoso name the deposit stands shall be a suf
ficient discharge.”
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tracting; other lawful claims might arise in the case of an execu
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tor or administrator provided for in section 97, and other lawful 
claims might arise out of attachment proceedings or executions 
against the depositor’s funds.

The hanks are the recognized mediums of transmission of
Simmons, J. moneys from one place to another; they are largely the reposi- 

taries of the savings of the people and largely the mediums of 
payment between traders and their customers. The Parliament 
of Canada, in the above sections, have provided that the hank 
shall have special privileges and special immunities in the matter 
of receiving and paying out of the moneys of customers. Parlia
ment has thus recognized that the banks, being the medium of 
circulation of moneys, should be as far as possible untrammeled 
in their transactions, «‘specially in the matter of paying out 
moneys d«*posited by customers. The Federal Parliament did 
not deem it necessary that a banker’s lien on moneys or secur
ities deposited with it should have any special rights or privi
leges. The banker’s lien then is a common law right arising out 
of the law merchant.

In Brandao v. Barnett, 12 Cl. & F. 787, it was held that the 
general lien of a banker is part of the law merchant and is to 
be judicially noticed like the negotiability of bills of exchange. 
It does not arise upon securities deposited with it for a special 
purpose.

In Davies v. Bowshcr, 5 T.R. 481, at p. 591, Lord Kenyon 
says :—

Bankers have a general lien on all securities in their hands for 
their general balance unless there is evidence to shew that any par
ticular security was received under special circumstances which would 
take it out of the common rule.
Falconbridge on Ranks says; “The general lien exists only 

for debts due the bank.”
In Foley v. Hill, 2 H.L.C. 28, the relation of a hanker and 

his customer is defined : “The money paid into the bankers is 
money known by the principal to lie placed there for the pur
pose of being under the control of the banker ; it is then the 
banker's money ; he is known to deal with it as his own 
“he is, of course, answerable for the amount because he has con
tracted, having received that money, to repay to the principal 
an equivalent sum to that paid into his hands.”

There is no doubt but that the position of the provincial 
treasurer was that of trustee for the contingent interest of the 
company in the money as and when earned and also for the 
province which was liable on the guarantee, and also interested in 
seeing that the moneys were used for the purpose provided in 
the Guarantee Act. The Guarantee Act specially provided that
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the money should he paid into a bank designated by Ordcr-in- 
Council. There was plainly a power in the executive to take the 
whole or part of the moneys out of any one particular hank and 
place it in another. There was provision for the contingency 
that the company might not implement its undertakings to con
struct the road, and the right was reserved to both the bond
holders and the province to foreclose upon the works of the com
pany. There was the contingency that the company might go 
into compulsory winding up proceedings. The province, wisely, 
I think, for its own safety against these contingencies provided 
that the money should he deposited in a bank to the credit of 
its own treasurer and subject to the will of its own executive 
as to time and manner of paying out, not inconsistent with the 
Act.

In the face of this the bank proceeded .o enter into an ar
rangement with the construction company, the assignee of the 
railway company, whereby the bank agreed to make advances 
to the construction company and take an assignment of the in
terest of the construction company in these moneys as and when 
earned. The bank does not contend that any of the moneys 
were earned in the sense that any sum ever became due and pay
able out of the fund to the construction company. The appel
lants say, however, that having made this bargain with the con
struction company and having advanced moneys that they be
came ipso facto entitled to a prior lien or equitable claim, even as 
against the province. The logical result of such a contention 
would be that the bank might have advanced to the construction 
company the whole $7,400,000 on the security of their assign
ment and in the event of the construction company making de
fault in their undertaking the bank would step in and say we 
arc entitled to the money as we advanced it on the security of our 
assignment, and if the province does not pay us our money ad
vanced out of the fund in their possession it will be robbing us 
of our security and contravening rights inuring to us under a 
Federal Act and, therefore, the Act of the province is ultra 
vires.

The appellants completely fail to indicate any intention in 
the Bank Act dealing with such a banker’s lien. They insist, 
however, that their assignment from the construction company 
is a security which they are entitled to take under the Bank Act 
—the Bank Act has prohibited the bank from taking certain 
claîwes of securities—this is not in the prohibited class—there
fore. the Bank Act has authorized the taking by the appeal bank 
of such a security. 1 do not for a moment dispute their con
tention that they were within their rights and within the legiti
mate scope of banking business in taking security on what was 
plainly a contingent interest of the construction company. Such 
interests are by law assignable. Their assignment from the con-
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struction company says “and when earned.” while the assign
ment from the railway company to the construction company 
recites : “do assign, transfer and set over, when and as earned, 
under the terms of the statutes in that behalf and the agree
ment for the construction of the railway made,” etc. The 
assignment to the hank cannot transfer anything beyond what 
the assignment from the railway company to the construction 
company contained so far as transferring an interest in the 
moneys.

Tlie appellants are driven back to the statutes of 1900. and 
the agreement therein authorized as the creator and author of 
whatever potentiality attaches to their assignment. But. before 
the appellants are upon firm ground they are driven to asserting 
that the provincial legislature, having created an expectancy 
which if of some value and the property in which has passed 
to the bank by way of collateral security, cannot extinguish its 
own creation, because in so doing it will trespass upon the claims 
of the bank, a creature of Dominion creation and powers.

The fallacy of this contention seems to me to lie in this— 
that the application of such a rule would reduce the powers of 
the provincial legislature to such an extent as to make it a sub
sidiary and dependent institution, subservient on every hand to 
the federal power whenever any provincial legislative Act 
created conditions which brought about any business relations 
or transactions of the provincial subject and the Federal sub
ject. Such a narrow limitation of provincial powers would 
defeat the whole scheme of the Act, which was essentially a divi
sion of legislative jurisdiction.

The appellants claim that a time deposit was changed into 
a demand deposit fails on the same ground. The Guarantee 
Act and the Orders-in-Council issuing thereout fixed the con
ditions of the deposit, and in no manner did the legislature in
dicate that the deposit should remain in any one particular 
bank or be subject to any conditions arising out of contractual 
relations between the company and any bank receiving the de
posit. save that rate of interest was to be such as agreed upon be
tween the bank and the company. It is urged by the appellants 
that Mr. Rutherford, provincial treasurer, and Mr. McLeod, his 
deputy, were parties to the agreement whereby the bank agreed 
to make advances and that these advances were to be made in 
consideration of the bank receiving the deposit. Neither Mr. 
Rutherford or his deputy had any power to alter the conditions 
of the deposit either by way of contractual relation or otherwise. 
Neither could the executive government deal with it except as 
authorized by the statutes.

The plea that the Act of 1910 is ultra vins because it is a 
means of raising a tax by indirect taxation and unauthorized un
der sub-sec. 2 of 92. does not seem to me tenable.
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The Act impugned is essentially a confiscatory Act in the ALTA, 
same sense that it takes away from the railway company and its 
assignee, the construction company, rights and interests created 2912 
by the province and arising directly from the provincial legis
lation of 1909. The statute of the province, as indeed the statu- rue Kino 
tes of all the provinces of Canada, contain legislation in alum- |„K h’oy.m. 
dance of a confiscatory character affecting property and civil Bank. 
rights in the province, with the result that the owner is divested Hi, 
of his ownership and possession, lx>th of which pass to the pro
vince. Having conceded legislative jurisdiction over property 
and civil rights, the plenary power inherent in the provincial 
jurisdiction includes necessarily the lesser power to confiscate.
But. though the confiscated property vests in the province, it 
does not follow that the confiscatory Act comes within sub-sec.
2 of 92 as being direct taxation within the province.

The evidence of ex-Premier Rutherford indicate that the 
legislation of 1909 was the subject of agitation and criticism, 
both within the legislature and with the public, during the ses
sion of 1910—that there had been a general election in the mean
time and that the executive over which lie presided had resigned.

The Act itself, even outside of this seems to indicate clearly 
the intention of the legislature, namely, that the moneys arising 
out of the sale of the railway company bonds, and for which 
the province was liable, should be removed from the control of 
the railway company and its assigns, and that the said com
panies should be divested of all rights and interests therein, and 
the railway company relieved of any liability thereon.

Section .1 of Alberta. 1906—an Act respecting the treasury 
department—recites that all revenues from whatever source aris
ing over which the Legislative Assembly has power of appro
priation, shall form one general revenue fund. The public 
accounts of the province indicate many sources of revenue which 
do not arise out of direct taxation or licenses. These all go into 
the general revenue fund.

The claim of the appellants that the Act affected property 
and civil rights outside the province was not so strongly argued 
before this Court as the claim that the Act infringed upon bank
ing legislation. The debt was incurred by the province through 
its own legislative Act. the money was on deposit in a bank at 
the city of Edmonton, and was there for the purpose of lieing 
paid out in accordance with the statute and Orders-in-Council 
issuing thereunder, and the same reasons which I have indicated 
as applying to the claim that it was banking legislation apply 
here. The different parties whose residence or place of business 
happened to lie outside the province must be presumed to know 
the law and deal with the province with the full knowledge that 
any substantive rights or interests which the province can create 
can lie taken away by the province. The assumption that the
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acts of the legislative Acts cannot be valid so far as affecting the 
rights of extra-territorial persons or companies which said rights 
have arisen out of provincial acts, or contracts, arising thereout, 
made by the province with non-resident persons or companies if 
once assented to would go much farther and would invalidate 
the whole transaction—to wit, the sale of the bonds outside the 
province—the assignment by the railway company, a provincial 
concern, to the construction company, a Dominion concern, and 
the incorporation by the legislature of Mr. Clarke and others, 
non-residents of the province, as a railway company, to carry on 
business in the province.

The appellants say, however, that the Act is invalid because 
the recitals as to default made by the company are untrue. The 
authorities are clear that this Court cannot impugn the recitals 
of fact by the legislature.

Chief Justice Robinson in City of Toronto and Lake Huron 
Ry. Co. v. (’rook.shank. 4 U.C.R. 309, at p. 318, observes : “So far 
as this Act is concerned the legislature stating the fact is conclu
sive.” To impugn the truth of the recitals by the Court would 
be an unwarranted assumption by the Court of legislative juris
diction. The tribunal to deal with this subject so far as passing 
upon the good faith of the recital is the electorate of the pro
vince.

In regard to the question of interest it resolves itself into a 
mixed question of law and fact, viz., did the bank in pursuance 
of an agreement with the construction company credit the prin
cipal moneys deposited with it, with interest from time to time 
so that the interest became n part of the fund which the con
struction company could legally insist as against the bank should 
be paid out to the company in pursuance of the Guarantee Act. 
The Guarantee Act provides “that the balance at the credit of 
the special account shall be credited with interest at such times 
and at. such rate as may be agreed upon between the company 
and the bank holding the same” . . . and that “the balance
if any of the proceeds of such bonds which may remain after tIn
complet ion of the said lines of railway and Edmonton terminals 
shall be paid over to the company or its nominees.” The Act 
of 1910 does not further describe the amount of interest, but 
describes it as “accrued interest.” The Court must decide 
what the amount of “accrued interest” is. The only evidence 
of an agreement between the bank and the construction company 
by which rate of interest and times of credit of same is tin- 
letter of Mr. Neil, the general manager, of October 23rd. 1909. 
to Bertrand R. Clarke, the president of the construction com
pany. The Act, having left the matter of rate of interest and 
times of credit of same to be agreed upon solely by the bank 
and the construction company, Mr. Neil quite properly specified 
what this agreement should be. Mr. McMillan on page 29 of
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the case says: “There were no credits of interest . . . that 
the items under the heading of interest in red ink are an esti
mate of our profits.” . . . and “that there has been nothing 
credited to the account.” This is part of the plaintiff's case, 
and the plaintiff has put in Ex. 5 which is the ledger sheet re
ferred to by the witness. The memorandum at the top of Ex. 5 
is “allow 3Vy per cent.”

The learned trial Judge has not found as a matter of fact 
whether interest was credited to the account in pursuance of 
Mr. Neil’s letter of Octotier 23rd or not. I think a fair inter
pretation of the letter of Mr. Neil, of October 23, 1909, (Ex. 33) 
is this—the hank will pay 31/V/ on the deposits under certain con
ditions stipulated for in the letter. The plaintiff-respondent 
submits Mr. McMillan’s evidence that the hank has not received 
the collateral advantages, and this is one reason why the con
ditions of the deposit have not been carried out. The evidence 
from which it is claimed a different conclusion should lie drawn 
is the fact that the entries in red ink are computations at 
the rate of 31//, which would be credits for interest if the hank 
carried out its part of the agreement. The plaintiff-respondent 
lias made the evidence in this regard of Mr. McMillan and Ex. 
No. 5 as explained by him a part of its case, and it seems to me 
they are hound hv it in the alwence of any contradictory evi-

It appeal’s to he quite consistent with the terms of the Guar
antee Act that the legislature intended that the construction 
company should have the interest on these deposits, while the 
road was under construction for the purpose of retiring a part, 
at least, of the interest which was accruing on the Isolds during 
construction, and not for the pur|Hise of being added to the 
fund which was to Ik* paid out on the ten mile estimates.

Section 5 of the Guarantee Act provides that the account 
may lie dealt with in alternate ways, and the company selected 
the second alternative. The first alternative says :—

The balance at the credit of the special account or account* shall 
lie credited with interest at such time* and at such rate a* may be 
agreed on between the company and the bank holding same, and the 
said balance shall from time to time be paid out to the company or 
its nominee in monthly payments,

while the alternate plan selected by the company says : “The 
moneys so paid into the hank shall he paid out----- .” Then fol
lows the general provision :—

The balance, if any. of the proceed* of *uch bond- which may remain 
after the completion of the said lines of railway and Kdmonton ter
minals shall be paid over to the company or it* nominee*.

The last clause quoted would clearly in a grammatical sense 
apply to either alternative, hut as the last one was selected it 
governs it in regard to the payment out “of the moneys so paid 
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into tin* hank.” The result is that if tin* first alternative of 
payment had been selected by the company, provision was made 
for the payment of the balance (principal and interest) in 
monthly payments, while the second method selected by the com
pany provides only for payment out of “the moneys so paid into 
the bank.” and no provision is made for the payment out of 
interest which may have been added from time to time on tin 
balance, unless it is taken to In* included in the general clause. 
“The balance, if any, of the proceeds of such 1 tonds .... 
the completion of the said respective lines and terminals.”

My conclusion is that the .judgment appealed from should Is* 
allowed in regard to the items of interest from the dates of tin- 
different deposits to the date of passing of the Act of 1910. The 
question of interest subsequent, to that date was in the discretion 
of the trial .fudge ami should not be disturbed.

The result is that there will In* judgment for the plaintiff 
for six million and forty-two thousand and eighty-three dollars 
and twenty-six cents ($6,042,083.26), and interest at 5 per cent, 
thereon from December 16th, 1910.

In accord with judgment of this Court on the interlocutory 
application herein there will lie no costs to the respondents, and 
the appellants having failed on the main part of their appeal 
should have no costs.

Judgment for plaintiffs.

N.B.—An appeal has been taken from the above decision to 
the Judicial Committee of the Privy Council.

BANK OF BRITISH NORTH AMERICA v. HART et al.

Quebec Superior Court. Trial before Saint-Pierre, J. Map 7. 1012.

1. Rills and notes (| VI It—IAS)—Action on ohioinal note—Km < t
of renewal.

When a note i* renewed the fact of Mich renewal doe* not operate 
a* n novation and it i* immaterial whether the holder «ne* on iIn- 
original note or on the renewal note; the remedy on the original in»:.- 
i* merely 8U*|»ended until the maturity of the new one.

[See .\limitation to thi* cane.)
2. Bills ani> notes (III B—64)—Liability ok emkmweb Renewal—

Cancellation ok endossement without authority.
'file fact that the endoraation oil the original note lia* lieen era-1 

after a renewal ha* been given doe* not renult in novation and doe* not 
release *ueh emlorner from liability thereon in the event of non pa.' 
ment of the* renewal, when stieh cancellation ha* l»een made uninfei 
tionally or without the authority of the holder |r.;/.. by an n**i*tant 
manager of a hank noting without instructions).

3. Ht liai and notes (9 III C—73) — Discharge op endorser—Renew \i ■
note—Alteration in time to run.

Where a renewal note endorsed by the *nme endorser a* the earlier 
note is altered by a change in the time it was to run made after i-
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«•mlor*»tion and without the endorser's nuisent, tlie endorser is dis- QUE. 
ehiirged from liability on the earlier note as well as on the renewal ———

//. ./. IIa<jin nml (\ ./. lit mini, for plaintitT.
Lawrence Macfarlanc, for defendants. Bask of

British
Saint Pierre, J.:—V. It. Hurt is the son of his co-defendant, North 

Lewis A. Hart, a well-known notary in Montreal. America

On the 10th of September, 1908. ('. It. Hart who, for the Hart.
sake of brevity, I shall designate as Hart, junior, obtained from —t.—
the Bank of British North America, the present plaintiff, a ' 
loan to the amount of $2,000, upon a note for that amount 
at four months, signed by Hart, senior, payable to his (C. B.
Hart's) order, and endorsed by him.

When this mite became due on the 12th of January, 1909, 
it was renewed by another four months' note for the same 
amount, hut this time signed by Hart, junior, as maker, payable 
to his own order ami endorsed by Hart, senior. This last note 
was again renewed at maturity on the 17th May, 1909, and the 
one given on that date by another liearing date *J0th September 
of the same year.

When this Septcmlicr note was about to liecomc due in 
January. 1910, the following incident took place:—

Hart, junior, the maker of the note, was then living in New 
York City. Knowing that this note was alsmt to mature lie, on 
the 20th January, wrote to his father at Montreal enclosing in 
his letter a renewal note, dated January 24th, 1910, for *2.500, 
together with a cheque for the same amount intended to cover 
the note about to lieomne due. Hart, senior, endorsed this re
newal note, and took it. together with the cheque, to Mr. Elmsly, 
the manager of the bank.

Here, however, Mr. Hart met obstacles in his way which 
apparently he had not anticipated. Mr. Elmsly told him that 
the hank could not consent to any more renewals on the same 
conditions which had liccn accepted in the past, and that some 
means must be resorted to in order to pay the hank's claim aud 
reduce the amount mentioned in those renewed notes. Mr. Elm
sly, However, said that, though he was unwilling to take any 
more renewal note at four , he would this time consent
to accept one at two months, and that if the note now offered 
was altered into a two months’ note, hv striking off the won!
“four" and sulistituting thereto the word “two" upon it. lie 
would discount it.

This, says Mr. Elmsly, was agreed to by Mr. Hart, senior, 
and it was understood that the note would lie at once sent hack 
to Hart, junior, in order that the suggested alterations might he 
made. As Mr. Elmsly was about to write to Hart, junior, in 
reference to some other affairs connected with the bank, he kept 
the note in his possession, and enclosed it in his letter. The
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note came back in due time with the word “four” crossed and 
the word “two” inserted in it and initialled by Hart, junior. 
It was at once put to the credit of the latter, both in his hank 
hook and in the ledger of the hank. The cheque of Ilart, junior, 
which was in Mr. Elmsly’s hands, was then used to cover the 
amount of the September note, and the whole transaction was 
closed.

The September note having become due pending the exchange 
of letters between Mr. Elmsly and Hart, junior, Hart, senior, 
who was the endorser on it, consented to waive protest.

A few days later, after the January note had been received 
and discounted, Mr. Hart, senior, again called at the hank and 
got Mr. Ambrose, the assistant manager, to obliterate his name 
on the hack of the September note, the reason given being that 
as said note had been renewed, his liability as endorser upon it 
was now at an end.

This note, however, remained in the possession of the hank, 
along with the previous renewal notes which had also been re
tained.

When the January note became due, no payment nor renewal 
being offered, it was protested in due course, and a few months 
later, the present action against the two Harts, father and son. 
was taken out for the recovery of the sum of $2,500 with interest 
from the 24th January, 1910, and the costs.

For reasons which will be better understood later on. the 
hank instead of suing upon the January note of 1910, based its 
action upon the previous one, that is upon the September note 
of 1909, at the same time tendering to the defendants the Janu
ary note.

The two defendants, having severed in their defence, I shall 
give in substance the ground set up by each of them.

The plea of Hart, senior, may be condensed as follows :—
He alleged : (1) That he was but a prête-nom for the bank, 

and that he had only acted as its agent. There having been no 
attempt made to substantiate this pretension by proof, I shall 
take no further notice of it; (2) that the September note now 
sued upon had become extinct by the renewal note of the 24th of 
January, 1910; and as proof that “novation” had actually 
taken place, he points to his name as endorser on said September 
note which was erased by the hank ; (3) that in any event this 
September note had been paid off by the cheque of Ilart, junior, 
said payment being shewn by the entry made in his (Hart 
junior’s) hank hook ; (4) that the terms of payment on the 
January note were altered from “four months” to “two 
months” without his consent or knowledge, and that as his 
endorsation of said note had been written prior to said change, 
said endorsation had become null and void, and he in conse
quence had been discharged and was now freed from any li t
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bility, not only on said January mite but also on the September 
note now sued upon as well.

The plea of Hart, junior, is limited to two grounds only: 
He claims fl) that the September note had ltecome extinct by 
the acceptance of the renewal note of the 24th January, 1910; 
and (2) that in any event, said September note was paid by 
his cheque of $2,500, which cheque was charged to him in his 
account at the time of the renewal.

As the reasons urged by Hart, junior, are included in the 
plea of Hart, senior, I shall deal with both pleas together as one.

In the first place I must state that the defendants an» clearly 
in error when they assert that the renewal of a note has the 
effect of extinguishing the old note and of substituting a new 
debt in the place of the old one; in other words, that it creates 
what, is known in law as “novation.” All the text-writers and 
all the precedents agree on this point.

“When a renewal hill is taken,” says Maclaren. On 
Bills and Notes and Cheques, 4th edition, page 338) “the 
original one is not discharged, unless there is a special agree
ment to that effect. . . . The remedy on the original bill is 
suspended until the maturity of the new one; if that is paid or 
discharged, so is the original one. if the new one is dishonoured, 
the original liability revives.”

The acceptance of n renewal note is a conditional payment, and 
while it is current, an action will not lie on the original one.

Murray v. Gastonguay (1880), 13 N.S.R. [1 R. & 0.] 319:—
The receipt of a cheque which ia subsequently dishonoured is not 

a payment and is not a novation of the original debt.
Corporation of Kingsry Falls v. Qiusml (1888), 19 R.L. 470. 
Girouard (On Bills and Notes, p. 213) :—

The acceptance of a renewal note doe* not operate novation and 
discharge, unless there is an express intention to that effect.

When the holder retains the original bill, a renewal operate* no 
novation.

A payment by cheque or bill operates no novation, and the old debt 
is not discharged, if such cheque or bill lie dishonoured.

The intention (to operate novation) is presumed from the surrender 
of the original note.

Maclaren (at page 338) : “The renewal or new bill will oper
ate as a discharge if the parties have so agreed. If the holder 
haa retained the old bill, the presumption will la» that such was 
not the intention of the parties.”

In the present ease, however, the contention of Hart, senior, 
is that the intention of the bank to discharge his endorsation on 
the September note was made manifest by the fact that his 
name on the back of it was erased by one of the officers of the 
hank.
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The answer to this contention is to he found in see. 144 of 
the Act relating to Bills of Exchange, Cheques and Promissory 
Notes (53 V., eh. 33).

This article is in the following terms:—
A coneellation made unintentionally, or under u mistake, or without 

the authority of the holder is inoperative.
Now, we have it in evidence that assuming that said cancel

lation was made by Mr. Ambrose, as pretended by Hart, senior, 
that gentleman had no authority from the bank to do anything 
of the kind, and said cancellation, if made by him, must have 
been the result of a misunderstanding or of some error.

The next reason urged is that the September note now sued 
upon was paid by the cheque given by Hart, junior, and used 
at the time of the renewal to cover up that note.

It is clear that this other contention cannot prevail. The 
evidence shews that after the January note was discounted and 
the proceeds of it were put to the credit of Hart, junior, in his 
bank book and in the ledger of the bank, the cheque was used to 
cover up the old note with the proceeds of the new. This was 
not a payment, it was but the shifting of the sum of $2,500 from 
one side of the ledger sheet, containing tin* account of Hart, 
junior, to the other, and nothing more. It was a mere matter 
of bookkeeping. If the use of the cheque, under the circum
stances here mentioned, may be called a payment it was one for 
the ledger keeper alone, and for nolxidy else in the world.

The last reason urged is a personal one to Hart, senior; he 
alleges that the note after its l>eing signed and endorsed was 
altered so as to road as a note payable at two months instead of 
one payable at four, as originally drawn up, and that such 
change was made without his knowledge and consent.

This pretension of Hart, senior, involves two questions: first, 
one of law; and second, one of fact.

The question of law is the following one :—
Admitting that what Hart, senior, says is well founded in 

fact, could he have lieen sued upon the January note? My 
answer is that he could not.

It has been held in the case of La Banque Ville-Marii \ 
Primcau, 4 Legal News, 19, and L.C.J. 20, and also in that of 
The Quebec Bank v. Ogilvie, 3 Q.R., 200, and 5 L.N., 183:

Tlmt where n promissory note hears on its fnee a manifest alteration 
of date, the holder who hail discounted the notes for the maker could 
not recover from the endorser, without shewing either that the altera 
lion was made liefore the endorsatlon or that it was made with tin- 
endorser's consent.
Section 145 of the Bills of Exchange Act is to the same 

effect.
For the sake of argument, I for the moment, will take it as 

granted that the note in question was actually altered without
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the knowledge and consent of Hart, senior, and this at the time 
when his endorsation was already written on the hack of the 
note. It is clear from the two aliove decisions, as well as from 
the terms of see. 145, that he could not lie held liable on the 
January note.

Could lie lie held liable, however, on the September note 
which preceded it? My answer is equally in the negative, for 
tin- plain reason that a renewal note being a conditional pay
ment, if the endorser is released on the renewal note, then he is 
discharged from any liability for all intents and purposes. 
“Release” t/itoiul the party benefited by it. is < to
“payment,” and it needs no argument to demonstrate that the 
party who had paid is free from any further liability.

I. therefore, have no hesitation in coming to the conclusion 
that if Hart, senior, could not be held liable on the January 
note he could not any more lie held liable on the September one, 
which preceded it.

But now comes the question of fact :—
Is it true that tin* January note was altered without the 

knowledge and consent of Hart, senior, who was tin* endorser of

On this point I have no hesitation whatever in saying that 
not only did he know all about it. but that lie clearly assented to 
its being altered in the manner suggested by Mr. Klmsly.

At the trial of the case I expressed my surprise that the 
action had not been based on the January note, which was the 
last one issued, instead of the September one. The answer was 
that the September note had been chosen in preference in order 
to obviate such difficulties as might he raised by Hart, senior, in 
reference to his pretensions with regard to the alteration of the 
note.

But it is clear to me that this shifting from one note to the 
other changed absolutely nothing in the respective rights of the 
parties, and that if Mr. Hart’s contention is correct as to the 
January note, it is equally so as to the September one.

As I find, however, that the two defendants were in no way 
prejudiced by the election made by the bank with regard to the 
note, which they decided to use as the basis of their action, and 
for the reasons I have given above I hold that they are equally 
liable, whether they were sued on the Septemlier note or on the 
January one.

Judgment, therefore, will go against the two defendants, 
jointly and severally, for the sum of $2,500, with interest from 
the 24th January 1910, h*ss, however, a sum of $316 and interest 
accrued thereon since the 3rd November, 1910, for which a re
traxit was filed at the close of the enquête.

Jmlgmtnl for plaintiffs.

QUE.

s. v. 
1012

Bbitisii

N.B.—See Annotation, page 816.

8258



816 Dominion Law Reports. [2 D.L.R

QUE.

Annotation

Bills and

Effect of 
renewal

Annotation—Bills and notes ( VI B—1581—Effect of renewal on original

A clear and succinct statement of the general rules of law upon the 
question here offered for discussion as established in Canada by the de
cisions of the Courts is found in Falconbridge, Banks and Bills of Ex
change, 576:—

A creditor who takes a bill for a pre-existing debt presumably takes 
it as conditional payment of the debt, the condition being that the bill 
so taken is paid at maturity. If the hill is dishonoured and the requisite 
proceedings on dishonour are taken or waived, then the original debt re
vives. The same principles apply to the renewal of a bill. When a bill 
is given in renewal of a former bill, and the holder retains the former 
bill, the renewal, in the absence of special agreement operates merely 
as a conditional payment of the former bill: Soad v. Bouchard (1880), 10 
L.C.R. 476, 8 R.J.R.Q. 473; cf. Lewis v. Lystrr (1835), 2 C.M. & R. 704; 
Lu miry v. Musgrave ( 1837), 4 Bing. N.C., at p. 15: If the renewal bill 
be paid in due course or otherwise discharged, the original bill is likewise 
discharged : Dillon v. Dimmer (1822), 1 Ring 100; but if the renewal bill 
be dishonoured, then, the liabilities of the parties to the original bill 
(other than a surety who h> been released by the extension of time given 
to the principal) revive, and they may be sued thereon: Ex parte Barclay 
( 1802), 7 Ves. Jr. 597 ; y orris v. Aylett (1809), 2 Camp. 329. Renewing 
a bill or note operates as an extension of the time for paying it. Hence, if 
a bill be renewed without the assent of all parties liable thereon as sure
ties, the parties so liable are discharged : Cf. Oriental v. Overend (1871' 
L.R. 7 Ch. 142; (1874), L.R. 7 H.L. 348; Torrance V. Bank of B..V..I 
(1873), L.R. 5 P.C., at p. 252.

Where the plaintiff deposited money with a banking firm composed 
of two partners and received as an acknowledgment thereof a promissory 
note of the firm for the amount payable one month thereafter and allowed 
the note to stand for six years when he accepted a new note similar in all 
respects except the date and a slight difference in the amount, which note 
was signed in the name of the firm by the surviving partner, the other 
having died in the meantime, there being no introduction of a stranger 
into the contract, or a new term or condition incorporated therein so a- 
to create a novation, and thereafter the surviving partner failed in busi
ness, the plaintiff was entitled to claim against the deceased partner’s 
estate four years after his death, his estate being still unsettled and it not 
ap|>earing that those Interested had been in any way prejudiced by the 
delay, and no proof ln-ing given to an express agreement or of facts and 
conduct on the part of the parties from which an agreement could lx* 
fairly inferred that the plaintiff in taking the new note intended to di- 
charge the deceased partner’s estate: Be Estate at Ives, ex parte Campbell. 
19 X.S.R. (7 R. A O.) 108, 7 C.L.T. 146.

Where a company executed notes which were renewed from time to time 
and were finally consolidated into one note given to the same payees by 
a third party personally, whose business had been carried on in the name 
of the company before its incorporation, and whom the Court found to lx* 
a surety only as to the original debt, the third person’s note was not 
taken in satisfaction of the earlier notes of the company and it operated only 
to suspend the right of action on them during the currency of the renewal 
made by the third party, and therefore such payees were allowed recovery • n
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the original notes signed by the company though they hud made claim
against the estate of the third person, he having died in the meantime. _
applying the rule that, the company being the principal debtor of the Effect of 
notes and the third person a surety only, proof against the surety's estate renewal 
was no bar to an action against the principal debtor : Baldwin Iron and 
Steel Works (Ltd.) v. Dominion Carbide Co., 2 O.W.R. 0.

No recovery can l>e had on a note by the payee against the maker 
thereof in an action begun on the same day on which the note 
having become due, the payee accepted a renewal note for a part thereof 
and agreed to wait until the next morning for the maker to pay the balance 
in cash, the payee still holding the renewal note : .1 luirait V. Gastonguay,\'i 
X.S.B. (1 R. & G.) 319.

In Rockwell v. Wood, 39 X.8.R. 423, in which it was held that there 
was no renewal of the note sued on, the language of Judge Russell would 
seem to indicate that he was of opinion that if a payee of a note which 
with his consent was renewed kept both notes in his jMissession, it would 
be clear that lie did not mean to discharge the original note.

The acceptance of a note in renewal of one previously made is not a 
novation unless there be an expressed intimation to that effect ; if the 
maker of a renewal note intends to effect a novation he should demand 
the return of the original note from the holder thereof: Xoad v. Bouchard, 
10 L.C.R. 470, 8 R.J.U.Q. 473.

For a note given in renewal of an earlier one to operate as a novation, 
a difference between them is necessary: Brown v. Maillowr, 9 L.C.R. 252, 
7 R.J.R.Q. 218; the Court quoted Pothier, Obligation No. 590, Contract 
de change No. 189, to the effect that although it is expressly declared in 
the new instrument that the party intended it to lx* a novation it is 
necessary in order to make it such that it contain something different to 
the original obligation.

Where a note executed by the maker by way of accommodation was 
discounted by the payees who, at its maturity, delivered to the holder by 
way of renewal a note purporting to lx* made by the same maker, which 
note the holder on that faith accepted and delivered up the old note, 
the fact that the renewal note was not signed by the same maker, tin- 
payees having fraudulently substituted for his signature that of another 
person of the same name, did not discharge the maker from his liability 
on the original note: Irwin v. Freeman, 13 Grant 405.

Where a defendant joined in a promissory note, as the payees knew, 
for the accommodation of his co-maker and upon its maturity the latter 
tendered a renewal note purporting U> lx? signed by the defendant, but 
which was in fact forged, which the payees, induced by the fraud of the 
maker, accepted, and gave up the original note stamping it “paid,” the 
plaintiffs nevertheless retained the right to recover in equity from the 
defendant on the original note: Matthews v. March, 5 O.L.R. 540, 2 Com. 
L.R. 399. The same conclusion was reached in almost identical circum
stances in McIntyre v. McGregor, 21 C.L.T.O.C. 25.

A surety on a note is discharged where, without his knowledge or 
consent, the holder accepted a new note in renewal thereof, on the under
standing that he would not proceed on the original note, which he retained,
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unless the new note was not paid at maturity: Hhcpley v. Hurd, 3 0. 
A.R. 540.

Where a woman signed a note in blank, and gave it to her son “to be 
used as he liked," and he filled it up for a specified amount and made it 
payable in three months and signed it and transferred it to the plaintiff 
who was not made aware of the circumstance* under which it had been 
signed, and it was renewed twice by the son alone without his mother's 
signature, the original remaining in the plaintiff's hands, the authority 
given by her to the son as to using the note as he liked did not extend to 
his keeping it afloat without her knowledge and, being only a surety ns to 
the first note, she was discharged by the acceptance of the renewal notes : 
Det'anney v. Broicnlee, 8 O.A.R. 355.

Where a mother made a note at eighteen months in favour of her son, 
and for his accommodation, anil gave it to her son without any restriction 
as to its use and the son transferred the same to the plaintiff and at the 
same time gave the plaintiff his own note of the same date at three months, 
and took from the plaintiff a receipt stating that he had received from 
the mother her note and that it was given only ns collateral security for 
the payment of the son’s note, and stipulating that when the son's note 
was fully paid the mother’s note should be returned, and less than a 
month after the execution of the note a statement of account took place 
between the plaintiff and the son, when the son took up his note by giv
ing the plaintiff another note for a like amount due three months from 
the date of its execution, the true construction of the agreement was that 
the son should have eighteen months, or so much thereof, as the plaintiff 
might choose to give him in which to pay off his own note ; that his note 
might lie renewed from time to time so long ns payment was not ex
tended beyond eighteen months; and that under the circumstances the new 
note could not lie deemed to have been taken as a payment of the original 
note : Healy v. Dolton, 8 O.R. 091.

So indorsers of a note, who give their consent to its renewal, are 
liable on the first note notwithstanding the insolvency of the maker 
thereon : Woodbury v. Garth, 9 L.C.R. 438, 5 R.J.R.Q. 421, affirming 
Garth v. Woodbury, 5 R.J.R.Q. 420.

The company respondents sued on a promissory note signed by the 
appellant and payable to the order of the respondents for value received. 
The respondents admitted that they paid no eash consideration to the 
appellant for this note, but stated that it was given in partial renewal 
of a previous note for a similar amount, which appellant executed in 
favour of one S„ and which was indorsed and transferred to respondents, 
with another of like amount, in settlement of the overdrawn account of 
8., who was their general manager. It was held : (1) Where the con
nection between the first note, for which valid consideration was received, 
and the notes given in renewal thereof is clearly established, want of 
consideration is not a valid defence to an action by the payee against the 
maker on a renewal note in which the latter acknowledges to have re
ceived value. (2) Such connection may be proved, as in this case, by a 
consecutive and uninterrupted series of dates in the payee's books in re
gard to the transaction, together with the probability that the payee
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would not have surrendered a valid note without receiving a valid re
newal. (3) Even in the absence of positive proof that the first note was 
indorsed by S. to the company, the Court may reasonably presume that 
such was the ease from the fact that it was delivered to the company and 
was in the custody of the company’s cashier, together with the fact that 
the note now sued upon was given by the appellant for the value received 
and was payable directly to the company: lions v. Western Loan and 
Trust Co., 11 Que. K.H. 292.

It is well settled that if an original note is voidable for failure of con
sideration, no amount of renewing will cure the defect. unless some new 
consideration is introduced, and that a mere compliance with the maker's 
request to renew does not constitute such consideration: Bullion Mining 
Co. v. Cartwright, 10 O.L.R. 438.

Where certain jK-rsons after they had made and tiled their declaration 
of intention to form a company and before the incorporation was com
pleted. executed notes in the name of the company about to be formed for 
the payment of certain debts contracted after the declaration of such in
tention to incorporate, and the notes after the completion of the incorpora
tion were renewed by other notes signed hv the company and were sur
rendered altogether, the original obligations were novated and paid : It rete
st er V. Chapman. Ill L.C.J. 301.

The indorser of a note is entitled to the lame lit of the extension of 
time given to a maker by a renewal of note: M oisons Haul,- v. Cooke, Q.K. 
27 S.C. 130 (C.K.).

The English decisions upon the questions discussed in this annotation 
are governed by the same principles of law as the Canadian cases.

Primû faeie, the giving of a new instrument in place of an existing 
one, has the effect not of discharging the instrument then existing but of 
lieing a conditional substituting of it. so that if the new instrument is 
duly paid at maturity the first instrument is discharged ; but if not 
then the dormant rights of the first instrument are revived: 2 Halsbury's 
Laws of Eng. 553.

When a bill is given in renewal of a former bill, and the holder re
tains such formal hill, the renewal, in the absence of s|iecial agreement, 
operates merely as a conditional payment thereof. If the renewal hill lie 
paid in due course or otherwise discharged, the original bill is likewise 
discharged; but if the renewal bill be dishonoured, then, subject to the 
preceding rule as to principal and surety, the liabilities of the parties to 
the original bill revive, ami they may lie sued thereon : Chalmers, Bills of 
Exchange, tith ed„ 227. See also Bvles, Bills, 17th ed.. p. 251.

Bills in lieu of which other bills were given if permitted to remain 
with the holder and the latter bills are not paid, may be enforced : Ex 
parte Burclug, 7 Yes. 597.

Where the holder of a bill la-coming due, agrees to receive another bill 
in renewal of it, his remedy on the first is suspended till the second is 
dishonoured, ns well for expenses incurred by non-payment of the first os 
for its amount: Kendrick v. Lomax, 2 Tyr. 438, 2 Ch. & .1. 405, 1 L.J. 
Ex. 145.

To a declaration by an indorsee against the maker of a note for£420, 
the maker ", that after it became due. he gave the plaintiff two

QUE.

Annotation

Bills and

Effect of 
renewal

B-B



820 Dominion Law Reports.

QUE.

Annotation.

Bills and

Effect of 
renewal

12 D.L.R.

Annotation (Continued)— Bills and notes i VI B—1581—Effect of renewal 
on original note.

bills for £210 each, to take up the note, and in lieu thereof; that the de
fendant was a party to the hills, and liable thereon to the plaintiff, ami 
that they were not due, and were outstanding in his hands. The defend
ant gave in evidence a memorandum signed by the pluintiff, stating that 
the defendant had given him two hills for £420; and one of the hills was 
overdue and unpaid at the commencement of the action. It was held 
that it was a question for the jury whether the bills were given in lieu 
of and satisfaction of the note, or only to gain time for payment; if the 
former, it was a defence to the action, although the defendant did not 
prove the latter allegation of the plea; if the latter, it was no defence, 
unless he proved that both the hills were outstanding at the commence
ment of the action: Goldshede v. Cottrell, 2 Mees. & W. 2D, (J L.J. Ex. 20.

The payment of a hill given for the renewal of an earlier hill, and for 
the same sum, doès not prevent the action on the old hill for the recovery 
of interest thereon left unpaid at the time of the renewal: Lumley v. 
.1 tusyrave, 4 Bing. NX'. 0. 5 Scott 230; Lumley v. Hudson, 4 Bing. N.C. 15.

Where the holder of two bills about to fall due agreed with the 
drawer to renew them by bills to he accepted by the drawer of the old 
bills alone, on condition that a certain person guaranteed the new bills, 
and the holder wrote to such person to that effect who replied that he 
guaranteed payment by such drawer of the two bills which the holder in
tended to renew for him, giving their respective amounts and the dates 
on which they were respectively due, and two hills were drawn by the 
holder on the drawer of the old bill, both dated the same day, for amounts 
differing from the former hills but for the same amount in the aggregate, 
and these bills were not met when due, it was held that the true con
struction of the letters between the holder of the original bill and the 
person desired as guarantor did not call for the bills to be renewed in 
the strict sense of that term that the new hills should lie for the same 
amount and between the same parties, hut was that the third person had 
guaranteed the payment of the aggregate amount of the old hills: barber 
v. Mackrell, 2 Bep. 72, 68 L.T.N.S. 29, 41 W.R. 341.

Where the holder of a dishonoured hill agreed to take a portion 
thereof in cash and another bill for the balance and the drawer of the 
old bill accordingly drew another bill upon the same acceptor for tlie 
balance, and, while the new bill was in the hands of the drawer, the ac
ceptor without the knowledge of the drawer altered the date and vitiated 
the bill, the new bill was a nullity, the first was not discharged and the 
drawer was liable upon it: Slutnon v. Cox, 1 Cr. M. & R. 471, 5 Tyr. 
174, 4 L.J. Ex. 7.

Recovery was allowed on a bill of exchange where its holder upon its 
being dishonoured received part payment, and for the residue, took another 
hill of exchange drawn and accepted by persons not parties to the original 
bill, in the absence of a shewing that the first bill was discharged: binliny 
V. Houe, 3 Maule & 8. 362.

Where it was agreed in an action by the payee of the hill against the 
acceptor that the defendant should pay the costs then incurred, give a war 
rant of attorney and renew the hill, and the defendant, though he |>cr 
formed the last two conditions, failed to pay the costs, the plaintiff had a 
right to begin a fresh action on the first bill while the second was outstand
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ing in the hands of an endorsee: Norria v. Aylett, 2 Camp. 3*29 (1809). 
Here the substituted bill was dishonoured when due and was retired by 
the plaintiff before trial and remained unsatisfied in his possession.

Where it appeared that the defendant being indebted to the plaintiffs 
on a bill which was dishonoured gave another bill and also a warrant of 
attorney to confess judgment in case the second hill would not lx1 paid 
when due and agreed to pay the expenses of executing the warrant of at
torney and duly honoured the second bill but failed to pay such ex- 
|>enses, the plaintiff hail no right to sue the defendant on the original 
bill which had been retained by him, since the second hill having been 
paid when due operated as a discharge of the first and altogether ex
tinguished the plaintiff's right to sue thereon: Dillon v. Dimmer, 7 Moore 
4‘27. 1 Bing. 100. 1 L..I. (O.S.) C.P. 3 (18*2). Recovery of the ex
pense of the warrant of attorney, however, was permitted on the com
mon counts of the declaration, the jury having found a general verdict 
for the plaintiffs thereon.

Recovery was denied on a note executed by the defendant to the 
plaintiff where it appeared that upon the note being dishonoured the 
plaintiff agreed to accept one quarter the fact* value of the note to be 
secured by the acceptance of a bill for that amount by the defendant's 
brother, which was accordingly given, it being agreed that the original 
note should remain in the plaintiff's jmssession and revive if the accept
ance was not honoured, and the bill was not paid when due though on 
the following morning the defendant tendered to the plaintiff the amount 
of the bill with the acceptance thereon which the latter refused to accept: 
Howard v. Palmer, 2 Moore ‘274, 8 Taunt. ‘277, 19 R.R. 515.

in an action by the indorsee of a bill against its acceptor, a plea that 
the drawer indorsed to another who indorsed it to a third person in whose 
hands it remained until due, when he being unable to obtain payment of 
it, returned it to his indorser who continued the holder of it until the 
defendant, before the indorsement to the plaintiff, delivered to the holder 
another bill drawn for a greater amount by the same party and ac
cepted by the defendant which the holder of the original bill received in 
discharge and satisfaction thereof, is a sufficient answer to the action, 
although it does not appear that the second bill was payable to order: 
Inn* v. Lyatrr, 2 Cr. M. L R. 704, 4 D.P.C. 377, 1 <lale 380, 1 Tyr. it 
(i. 185.

In Wynne v. Callender, 1 Russ. 293, bills of exchange made in France 
in substitution of earlier bills made in England for a gambling debt were 
ordered to be delivered up as illegal and unenforceable.

Where a note was made without consideration and was renewed from 
time to time for an increased amount at each renewal without any further 
consideration, the last note so renewed was void for want of consideration: 
Edwards v. Chancellor, 52 «I.P. 4.>4.

Where a bill of exchange affected by usury came into the hands of an 
innocent holder who, on being informed of the usury, took a fresh bill 
in lieu of it, drawn up by one of the parties to the original usury ami 
accepted bv a third person for the accommodation of the other party to 
the usury, such holder can not maintain an action against the acceptor 
of the substituted bill: Chupman V. Hlack, 2 B. & Aid. 588.
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But if the payee of a note given for a usurious consideration arrests 
the maker and to procure his liberation a third person joins the maker 
in another note for the amount of the debt, the usury which affected 
the first note cannot lie set up as a defence to the second: Turner v. Hulme, 
4 Esp. N.P.C. 111.

The American cases upon the question of the effect of substituting one 
note or bill of exchange for another, are legion and no attempt to collect 
them all is here made. The great majority of them support the rule that 
the renewal of a note or hill is not a payment of the original instrument 
in the absence of an agreement or an intention on the part of the parties 
to that effect, and that the substitution of one note or bill for another 
will merely suspend the original note or bill until the maturity of that 
given in renewal: Peter v. Beverly, 10 Pet. (N.S.) 532, 0 L. ed„ 522; Lee 
V. Hollister, 5 Fed. 752; Crockett v. Trotter, 1 Stew. & P. (Ala.) 440; 
Anniston Loan ami Trust Co. v. Htirkney, 108 Ala. 140; Triplett V. Man 
sur-Tcbbetts Implement Co., 08 Ark. 230, 82 Am. St. Rep. 284; Daniel v. 
Cordy, 84 Ark. 218; First Xat. Bank v. Xewton, 10 Colo. 102; Gresham v. 
Morrow, 40 (»a. 487; Belleville Savings Bank V. Borman, 124 III. 200; 
Jansen V. Grimshaw, 125 III. 408; Chisholm v. Williams, 128 III. 115; 
Union Xat. Bank v. Post, 03 111. App. 330, allirmed without reference to 
this question, 192 111. 385; Adams v. Squires, 01 III. App. 513; Union Xat. 
Bank v. Post, 04 III. App. 404; Tyler v. Hyde, 80 111. App. 123; Boss v. 
Skinner, 107 111. App. 579; Bailey v. Robinson, 123 111. App. Oil; Steven
son v. Anderson, 30 Ind. 391; Hill V. Sleeter, 58 Ind. 221; Bristol Milling 
and Manufacturing Co. v. Probaseo, 04 Ind. 100; Weston v. Wiley, 78 
Ind. 54; Reeder v. May, 95 Ind. 104; Bank of Commonwealth v. Letcher, 
3 J. J. Marsh (Ky.) 395; Hobson V. Davidson, 8 Mart. O.S. La. 422. 13 
Am. Dec. 294; Woods V. Halsey, 42 La. Ann. 245; Williams v. Xafional 
Bank, 72 Md. 441 ; McMorran V. Murphy, 08 Mich. 240; Miller v. McCarty, 
47 Minn. 321; Keyser v. Hinkle, 127 Mo. App. 02; Reynolds v. Schede, 
131 Mo. App. 1; Hill V. Marry, 49 X.H. 205; Jones v. Rider, 60 N.H. 
452; First Xat. Bank v. White, 00 X.J. Eq. 487 ; Oloott V. Ralhbone, 5
Wend. X.Y. 490; Bates v. Rosekrans, 37 X.Y. 409; Jagger Iron Co. V. Wal
ker, 70 X.Y. 522 ; Weakley v. Bell, 9 Watts Pa. 273; Farmers Xat. Bank 
v. Marshall, 9 Pa. Super. Ct. 021; Xafional Bank v. (hothouse, 17 8.C. 
489; Moses V. Trice, 21 Gratt. 550 ; Boston Xat. Bank v. Hose, 10 Wash.
185; First Xat. Bank v. Fink, 100 Wis. 440; Croker v. Huntzicker, 113
Wis. 181; Lowry V. Milwaukee Xat. Bank. 114 Wis. 311. See also 2 
Daniel, Negotiable Instruments, sec. 1200 et seq.

But the following cases seem to be opposed to this rule and to suppirt 
the proposition that the giving of a renewal note is presumptively the 
payment of the earlier note: Cornwall v. Could, 4 Pick. Mass. 444; Butts 
V. Dean, 2 Mete. (Mass.) 70; House v. Alexander, 2 Mete. (Mass.) 157; 
Citizens Commercial and Savings Bank V. Platt. 135 Mich. 207 ; Hill \ 
Bostick. 10 Yerg. (Tenu.) 410; Viehol v. Bate, lu Yerg. (Tenu.) 429: 
Cable v. Hardin, 07 X.C. 472; Slaymaker v. Gundacker, 10 Serg. & R. 
(Pa.) 75; Draper v. Hitt, 43 Vt. 439.

And in Ward v. Howe, 38 N.H. 35. it was declared that in Massaclm 
setts the law was that it was presumed that a renewal of a note paid it.

But there is a Massachusetts case which seems opposed to this do.1
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trine. In Wootls v. Woods, 127 Mann. 141, where the payee took a note 
for the same amount, signed by additional persons not parties to the old 
note, and retained the old note, it was held that there was no presump
tion of law that the payee received the new note in payment of the first 
note in the absence of an agreement to that effect.

In the following cases an express agreement that the renewal note was 
to extinguish the first note was said to lie necessary in order to give the 
renewal note that effect : (Iri/fin v. Long, 90 Ark. 268; Sa rings Bank v. 
Central Market Co., 122 Cal. 28; Bows! ill v. Bowie, 128 Cal. ôl 1. But 
this is rather un extreme statement of the rule.

The three following cases offer illustrations of circumstances under 
which the old notes will lie held discharged.

Where notes for similar amounts are given in substitution of an earlier 
note or notes for the pur|iose of enabling the holder to sue in a justice 
court and judgments were had on the new notes the original note or notes 
were cancelled and the new ones substituted therefor ; He Dixon, Id Fed. 
109.

Where the payee of a note indorsed the same in blank and placed it 
in the hands of another who in lieu thereof took a note from the maker 
for the principal and interest and surrendered the old note, the old note 
was extinguished ; Yates v. Valentine, 71 111. 04.‘f.

Acceptance of a note of a third person for the full amount due on the 
note of the debtor discharges the old note: Booth v. Smith, 3 Wend (X.Y.) 
66.

The renewal of a note for the payment of which collateral security is 
pledged is not such payment as to discharge the security in the absence 
of an agreement to that effect : Collins v. Dawley, 4 Colo. 138; First 
Xational Bank v. Miner, 9 Colo. App. 361; Partridge v. Williams, 72 Ga. 
807; Williams v. Xational Bank, 72 1ml. 44; Bank of America v. MeXeil, 
10 Bush (Kv.) 34; Aillet \ Woods, 24 l>n. Ann. 193; Buek v. Wood, 83 
Me. 204; Watkins v. Bill, 8 Pick. (Mass.) 322; Pomeroy V. Hire, 16 
Pick. (Mass.) 22; Taft v. Boyd, 13 Allen (Mass.) 84; Dodge V. Kmerson, 
131 (Mass.) 4417; Christian v. .Ycicherry. 61 Mo. 446; Holland Trust Co. 
\. Waddell, 75 Hun (N.Y.) l « * t. Kidder v. Ucllhenny, 81 N.C. 123) 
Barrington V. Skinner, 117 X.C» 47 ; A liston V. Allston, 2 Hill (S.C. ) 362.

Where the holder of a note was fraudulently induced to accept in renewal 
thereof a note upon which the name or name* of parties charged on the old 
note were forged, such parties are not thereby discharged from their liability 
on the old note: Allen v. Sharpe, 37 hid. 67. 10 Am. Hep. 80; l.nringer V. 
First Xational Bank. 81 I ml. 334 ; Sandy Hirer Xational Bank v. Miller, 
82 Me. 137 ; Central Xational Bank V. Copp, 184 Mass. 328; Bass V. 
Wellesley, 102 Mass. 526; Entérine V. O’Brien, 36 Ohio St. 491 ; Hitter V. 
Sing mast it, 73 Pa. 400; West Pltiloilelphia Xational Bank V. Field, 143 
Pa. 473; Second Xational Bank v. Wentzel, 151 Pa. 142 ; Goodrich V. 
Tracey, 43 Vt. 314.

A note given in renewal which was induced by fraud has no effect upon 
the old note: Sawyer v. Wistrell, 9 Allen (Mass.) 39; Miller V. Wood, 21 
Ohio St. 485, 8 Am. Hep. 71; Adams v. Ashman, 203 Pa,. 536.

Thu*, a note given for the personal debt of the maker is not discharged 
hv a note given in renewal executed without authority in the name of a
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partnership to which the maker belonged : Williams v. Gilchrist, 11 X.H.

A renewal bv a usurious note of a note untainted with usury will not 
affect the earlier valid note: Hank• of Malvern v. Ilurtun. 67 Ark. 426; 
Hughes v. Wheeler, 8 Cow. (X.Y.) 77; Winsted Hank v. Webb, 21» X.Y. 
326, 100 Am. Dec. 435 ; Edgell v. Stanford, 6 Vt. 551.

Where a note is renewed without the consent of a party charged 
thereon, such as a surety or endorser, he is discharged from liability on 
the old note: Hailey v. Haldinin, 7 Wend. (X.Y.) 289; Platt v. Stark, 2 
Hilt (X.Y.) .199; Wolf v. Fink, 1 Pa. 435; Maple v. Ilirks. 3 Pa. Law J. 
17; Hill v. Host irk. 10 Yerg. (Tenn.) 410; State Sarings Hank v. Baker, 
93 Va. 510.

Indeed, the rule as to the discharge of a person charged on the former 
note by any change in the contract in the renewal note was carried to such an 
extent in Orutcher v. Kentucky Hank, 4 Litt. ( Ky. ) 430. that a renewal 
rote was held not to be binding on accommodation endorsers on the old 
note where the order of their names as found on the old note was changed 
on the new without their authority.

As to the effect of a surrender or retention of the old note on its being 
renewed the American authorities do not seem in accord. In Hadden v. 
Dooley. 34 C.C.A. 338, 92 Fed. 274, reversed on other grounds, 179 t’.S. 
(146. 45 L. ed. 357. the rule that a mere renewal of a note is not sufficient 
to extinguish the old note, is limited to cases where the original note is 
retained by the holder.

Where a note is surrendered and destroyed and a new note given in 
its place the old note will be no longer in force for any purpose: Wick- 
enhamp v. Wirkenhamp, 77 III. 92.

A new note intended ns payment of an old one will lie given that 
effect even if the old note was not surrendered : Woodbridge v. Skinner, 
15 Conn. 306; French V. French, 84 Iowa 655. 15 L.ILA. 300; First Xational 
Hank v. Getz, 96 Iowa 139; Gardiner v. Levasseur, 28 La. Ann. 679 ; 
Sage V. Walker, 12 Mich. 425; Dixon v. Dixon, 31 Vt. 450, 76 Am. 
Dec. 129.

On the other hand it has been belli that the acceptance by a holder of 
a bill of exchange liefore maturity of another bill with the understanding 
that it was received in payment therefor is not sufficient to establish pay
ment where the old bill was not surrendered: Hright V. Judson, 47 Barb. 
(X.Y.) 29.

Where a bank holding notes for collection surrendered same to the 
maker and accepted other notes from him payable to the bank for the prin
cipal sum and credited the bank of the payee therewith, no credit as to 
lmrrnwed money being given the account of the maker and no cash pass
ing. there was no payment of the earlier notes in the ulisencc of express 
authority from the payee thereof to the bank to take the renewal notes for 
that purpose: Seott V. Gilkey, 153 111. 168.

The surrender of a note and the acceptance by the holder of a new 
note in lieu thereof with new parties extinguishes the old note: Dennis 
v. Williams, 40 Ala. 633 : Horne V. Young. 40 fla. 193; Gresham V. Morroir, 
40 Oa. 487.
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Whether a note given in renewal of nn earlier note, to which the maker 
had a defence, is a subject to such defence, is a question frequently arising, 
and the following cas*1» offer illustration* of its solution.

Where there is a dispute between the maker and payee of a note de
luding on an honest difference of opinion between them as to their re- 
speetive rights, and they agree to a compromise by which among other 
things a renewal of the note is made, no defence valid against the old note 
can Is* urged against the new: Xorthern Liberty Market Co. v. Kelley, 
11.1 U.S. 110; Piper v. Wade, 57 Oa. 22.1; Turner v. Pierson, 03 Ga. 515; 
Tyson v. Woodrouyh, 108 Ga. .108; Compton v. Patterson, 28 S.C. 117.

Though a note given by a married woman was then invalid against 
her on account of her coverture, a note given in renewal thereof after 
the disability had Iw-en removed is valid : Rank of Xetr U a noter v. It rid - 
gets, 08 N.C. 67 ; Brooks v. Merchants' Xational Rank, 123 Pa. .104.

Hut where a note is Ifeeause of its illegality void against the maker 
or invalid against him because of some facts connected with the original 
transaction, its renewal without any additional consideration, and under 
the same promise that induced the original obligation will not make the 
renewal note valid: Bragg v. ChannelI, .1 Ala. 275; Pearson v. Itailey, 23 
Ala. 537 ; Kelly v. Allen. .14 Ala. 66.1; Lair son v. Miller. 44 Ala. 016, 4 
Am. Hep. 147; King v. Perry Ins. Co.. 57 Ala. 118; Seudder v. Thomas, 
35 (ia. .104 ; First Xational Rank v. Black, 108 Ga. 538 ; Safford v. Vail, 
22 III. 327; International Rank V. I an Kirk, .10 III. App. 23; Reekner \. 
Willson, 08 1ml. 533; Tyler v. Anderson, 100 Ind. 185; \ utter v. Storcr, 
48 Me. 163; llill V. Buckminster, 5 Pick. (Maas.) .101 ; llolden v. Cosgrove, 
12 Gray (Mass.) 216; Comings v. Lenly, 114 Mo. 434 ; Exeter Xational 
Hank v. Orchard, .10 Neb. 485; Copp v. Sawyer, 0 X.1I. .180; Cutler v. 
Welsh, 4.1 N.H. 407; Kidder V. Blake, 45 X.H. 530; tiansmon V. Plaisleil, 
51 N.H. 444 ; Xational Rank V. Lewis, 73 X.Y. 524; tieiger v. Cook. 3 
Watts & S. (Pa.) 206; Campbell V. Sloan, 02 l’a. St. 481 ; Sehult v. Brans, 
100 Pa. 025; Mason v. Jordan, 13 R.J. 103. See also 1 Daniel. Negotiable 
Instruments, secs. 205-207.

Thus, where the indorser of a bill of exchange based on a usurious 
consideration and u|hhi which another was acceptor, gives the creditor a 
new bill upon which he is acceptor, in payment of the original debt, 
whereby the original acceptor is discharged, he may, if no other con
sideration has intervened, set up the defence of u*urx : King V. Perry In
surance Co., 57 Ala. 118.
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Hut where the maker of a note invalid against him lieeause of failure 
of consideration or fraudulent misrepresentation, etc., signs a renewal 
thereof with full knowledge of the defence, or with knowledge of circum
stances that should have put him on inquiry, he cannot assert against the 
new note the defence that he had against the old note : Ddbert v. Marquet, 
163 Fed. 802; Cameron V. Hall, 3 Ala. 158; (lee v. Bacon. 0 Ala. 090; 
Cadgett v. Lewis, 54 Fla. 177 ; Hyer v. York Manufactui ing Co., 38 Fla. 
283; Windham v. Doles, 50 Go. 265 ; Montford V. American Cun no Co., 
108 Ga. 12; Hogan V. Rrown. 112 Ga. 662 ; Smith V. Smith. 4 Idaho 1 ; 
Calvert V. Williams, 64 N.C. 108; drier V. Wallace, 7 S.C. 182.

Thus, where a note given for a balance due U|n»u a contract for the 
purchase of personal property was renewed by the maker with the same
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tion based upon the existence of such defects: American Car Co. V. .1 / 
tanta Ht. R. Co., 100 Ga. 254.

But the rule laid down in the cases just cited seems to have been 
repudiated In Wheelcock v. Berkeley, 130 III. 153, in which it was held 
that the giving and acceptance of a subsequent note, in lieu of a prior 
note taken up and cancelled, was not a waiver of the defence that the 
consideration of the prior note was a warranty which had been broken, 
though the maker of the new note at the time of giving it knew of the 
breach of the warranty.

A note given in renewal of another note which was void against the 
maker, is good if sup|>orted by a new and distinct consideration: Tenney 
v. Porter, 61 Ark. 329 ; Hynda v. Hay9, 25 Ind. 31.

No recovery can be had on a renewal note calling for usurious interest, 
even though the original note was not tainted with usury ; Heffner \. 
Brownell, 82 Iowa 104; McDonald V. Beer, 42 Neb. 237 ; Scncea County 
Bank v. Hehermerhorn, 1 Denio (N.Y. ) 133; Le Baron V. Van Brunt, 9 
Daly (N.Y.) 349.

ONT.

BLACK v. TOWNSEND.

Ontario Court of Appeal. I/o**. C.J.O., Meredith. Maclaren, and Magee. 
JJ..A. January 17, 1912.

C. A.
1912 Contracts (§ II A—127)—Signature of two only of the three par 

tier—Construction.
Jan. 17. An agreement of three persons relating to property and dealing 

with matters in which all three were interested, to be binding on 
any one of them must Is» executed by all. and where such a contract 
is signed by two only, the third refusing to sign, and one of the two 
signers proceeds to do what is required of him by the contract. In
can not recover from the other signer for any damages suffered by 
reason of the latter's failure to perform his part.

Appeal by the defendant from tin* lent of Falconbridge,
C.J.K.B., Black v. Townst ud, 2 O.W.X. 127*1. awarding the plain
tiff damages for an alleged breach of contract, the nature of 
which is shewn in the judgment.

The appeal was allowed.

Messrs. R. R. McKeuock, K.(\, and W. .V. Tilley, for tin*
plaintiff.

Messrs. F. E. Hodyim, K.C., and W. R. Wadstrorlh, for tin- 
defendant.

Moss, C.J.O. :—The learned Chief Justice was apparently of 
opinion that the agreement in writing which was signed by tie- 
plaintiff and defendant was binding upon the defendant, and 
that, under the circumstances, he was liable for the damages 
the plaintiff claimed to have suffered by reason of the failure 
of the defendant to perform his part of it. But, when the matter 
is examined in view of the evidence, the agreement, so-called.

12
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does not appear to have been binding upon any of the parties 
to it. Upon its face it was to he an agreement between three 
parties, the defendant, one John A unes, and the plaintiff. It 
related to property and dealt with matters in which all three 
were interested: and it is plain that it could not be carried into 
effect unless all three were parties and became hound to its per
formance. The plaintiff was not hound, and could not he held 
bound by it, nor could he have been compelled to do any act 
towards giving effect to its provisions, until it was executed by 
John Annes; and lie knew, at the time he executed it, that Annes 
had not agreed to its terms, and that it was essential to its 
validity and binding effect as an agreement that Annes should 
agree to its terms and execute it as a party thereto. He knew, 
for he had been so advised by a solicitor, that the defendant had 
not authority from Annes to make such an agreement on his 
behalf—that the power of attorney which the defendant had 
from Annes was not broad enough to cover the agreement, and 
that it was necessary that Annes should act for himself. And 
he was willing to trust the defendant to get Annes to enter 
into the agreement and execute the writing; but in this he was 
mistaken. The defendant seems to have acted in a manner 
far from commendable. He appears to have led the plaintiff 
to suppose that he would do more than he intended to do to
wards inducing Annes to enter into the agreement. But he 
went no further; and the plaintiff did not understand him as 
going beyond an assurance of his belief that Annes would exe
cute the agreement. In the very nature of things, the plaintiff 
could not believe that the defendant could or would force Annes 
to agree. All he could expect was, that the defendant would 
endeavour to persuade Annes to agree. If, in these circum
stances, he chose to proceed as if the agreement was completed, 
he must he treated as having done so at his own risk.

Further, he must have intended that, if Annes did agree ami 
did execute the writing, it was to be returned to him when so 
completed. It was not intended that the defendant should 
retain the writing after it was executed by Annes. And when, 
after the lapse of sufficient time to enable him to receive it 
hack, no word of it came to him, he should have at least con
sidered that he was put upon inquiry as to whether it was ex
ecuted or not. But he allowed months to elapse without in
quiry; and even when, in March, 1907, he met the defendant 
and Annes, he did not bring the matter to the point of ascertain
ing definitely the position of affairs. He appears to have chosen 
to leave the matter at loose ends. Whether the reason of this 
- nduct on his part was, that he considered that what he was 
doing in the way of sending in supplies was something that he 
was obliged to do in any ease in order to maintain his own posi
tion with regard to the properties,. does not appear to be
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material, though the testimony seems to point to that conclu
sion.

The plaintiff has failed to establish liability under the so- 
called agreement in writing or otherwise ; and the action should 
be dismissed.

The appeal must be allowed and the action dismissed, both 
with costs.

Meredith, J.A. :—The judgment in appeal cannot be sup
ported upon the grounds upon which it was put by the trial 
Judge ; the agreement never having been delivered ; never having 
indeed been completed, cannot afford any right of action ; nor is 
one liable in damages for persuading another not to enter into a 
contract, though he may be for inducing another to break an 
existing contract.

Until the agreement was executed by the party of the second 
part to it, it had no force or effect, although signed and sealed by 
the parties of the first and third parts to it; either of whom 
might have withdrawn from it at any time before it was signed 
and sealed by the other party and then delivered; there was no 
question of an escrow; the writing was merely an incompleted 
thing, and one which never could be complete until executed by 
all the parties to it; that is very plain upon its face.

But it was alleged by the plaintiff in his pleadings, and it is 
now contended, that there was a verbal contract between the 
plaintiff and defendant that the defendant would procure the 
execution of the agreement by the party who has not executed 
it and that the plaintiff is entitled to damages from the defendant 
for breach of that contract.

In this respect the plaintiff is not at all aided by any finding 
or adjudication at the trial; if any inference were to be drawn 
from the judgment pronounced at the trial it would rather be 
that, the plaintiff had failed upon his branch of his claim, as. in 
my opinion, he ought.

If all that the plaintiff testified to were to be accepts! as the 
very truth, without exaggeration or suppression. I cannot think 
that either party made, or intended to make, any contract apart 
from or independent of that contained in the writing. Tin- 
plaintiff was plainly not a witness who would fail to make tIn
most of his case in the witness 1k>x; and it is thus, exercising the 
fullest lilierty of speech, that he stated his ease in this respect :

Mr. McKessock: Q. You decided to have Mr. Annes sign him 
selfT A. Yes.

Q. What did you do with the agreement? A. I give Mr. Town 
send one copy and kept the other and asked him to have tlie agré
ment signed by Annes. I also gave him money to make the trip 
to get Annes* signature.

Q. What did he tell you regarding getting Annes" signature! A. 
1 said to Townsend in my own house, the afternoon before he left,
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“Now, Townsend,” or word* V» that effect, “I am going on to s|H»nd 
money on this property, I want to feel that von will trust me and 1 
will trust you. I am doing this on your word of honour that you will 
have Annes sign." I said to him that the power of attorney he had 
was not suflleient for a mining deal of this magnitude and I was 
going hack to Cobalt to my work tliere and I would not likely see 
him for some time. I was sending them from Cobalt into tin* pro
perty by way of Temagami Lake, which would cost me considerable 
money ; it was getting late in the fall, ami for that reason i went on 
with the work so that we could get the property in *ha|*e for the next 
spring.

Q. Did Townsend sav anything in answer to that regarding what 
you might do! A. Yes. Mr. Townsend was standing in my room, at
least, in the room that I use as an ollivc in my house, to the left hand
of my desk, and he waved his arms and said, "there never was a dis
honest Townsend and you can trust me in this matter, I can assure 
you," or words to that effect, “that Annes will sign the agreement; 
you can go on and do all the work you want to." I tisik his word 
of honour and did so.

“I am doing this on your word of honour" and “I took his word of 
honour" arc the key-notes of the situation; ami that again crops out 
unmistakably in his cross-examination in these words;—

Q. “Should the said Hlaek fail to acquire the other interests as
above stated then this agreement shall la» void"; what have you to
sav to that! A. I was probably foolish enough to take Mr. Town
send's word of honour that Annes would sign the agreement and 
went on and did the work.

Q. You knew perfectly well! A. After Mr. Townsend failed to have 
Annes* signature brought to me, I realized that I was up against it.

Q. You knew perfectly well that Townsend could not compel Annes 
to sign this! A. 1 knew perfectly well he could; he has the re
putation of influencing Annes towards doing anything that is rea
sonable. He gave me his word of honour he would have Annes sign, 
in fact he had a power of attorney from Annes which was not broad 
enough for a deal of this kind.

Q. That did not help you! A. No.
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Townsend.

Merrdith, J.A.

I am quite sure that neither party ever thought of making 
any independent collateral agreement. Why should they ! The 
plaintiff was quite satisfied that the defendant hud the power 
to, and would, procure the completion of the writing, the parties 
knew each other and had faith in one another, based upon the 
knowledge and upon other dealings.

Then that which the plaintiff was about to do immediately 
was not work upon the defendant’s property and which would 
benefit him only if the agreement were not completed ; the plain
tiff had an interest in the same lands also and, more than that, 
in acquiring his own interest in them had contracted to do work 
of the same character upon them, and so was oblige! to do it, in 
his own interests, if the agreement in question had never been 
thought of. And it is instructive to observe that the first two 
items of the particulars of his claim in this action are for money

■
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ONT. paid, for work of this character, done before the date of the 
q A agreement in question.
1912 As I understand the evidence, the taking in of the supplies
----- was not due until the month of March, nearly six months after

Black the date of the agreement ; so that the plaintiff had had abun- 
Tow.nsf.nd. dance of time to find out that the agreement had not been and

---- would not be completed ; but it is not an extraordinary thing in
mining camps, or indeed elsewhere, tor men oi the evident capa
bilities of the parties to this action, and especially of the plaintiff, 
to “jolly the thing along” or to “bluff it through.”

One must not let the conduct of the defendant, in inducing 
Amies not to execute the writing, even if he had pledged his 
honour to get it executed hv him, warp his views of the legal 
rights of the parties; one must not forget that the defendant 
had no need to induce A tines not to execute it. that he would have 
been quite within his legal rights, and guilty of no great dis
honour, if he had said the next day, for instance, that on think 
ing it over he was not satisfied with the agreement and that un 
less it was < *d to suit his changed views it must fall to tin- 
ground.

I am quite sure that the plaintiff had no right of action on 
the incomplete writing; and am also of opinion that plaintiff has 
not satisfied the onus of proof of an independent collateral verbal 
agreement which the defendant unequivocally denies and which I 
cannot think that the plaintiff under oath really asserts ; if In 
have any cause of action against the defendant or against the 
Golden Rose Mining Company in trespass or trover, it can be 
better, and should, 1 think, he prosecuted in another action to 
which that company may be a party.

1 would allow this appeal, and dismiss this action.
Maclaren and Magee, JJ.A., concurred in the result.

Appeal allowed.

DOMINION FLOUR MILLS CO. v. MORRIS.

ONT. Ontario Divisional Court. ttoyd, l'.. hatrhford, and Middleton, 77.
- February 17, 1912.

11 C ' 1. Teadeuaik (I II—•«)—Densimv* wo«n.
The claim of any person who seeks to adopt and use exclusively 

p , ns his own a merely descriptive term will not l»e favoured by the
Court, for if a person employing a word or term of well-known mean 
ing and in ordinary use in describe his goods were entitled to appro 
priate it and prevent others from using it lie would acquire a right 
of more value than either a patent or a registered trademark.

| Crllular Clothing Co. V. Ma is ton, [1899] A.C. 326, specially in
ferred to.]

2. Trademark (5 II—9<i)—Pemriitive word—Fraud.
No merely descriptive name should be interdicted as deceptive un 

less in circumstances involving fraud on the part of the user.
[Cellular Clothing Co. V. Maxton, [1899] A.C. 326, applied.]

69
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3. Trademark (8 IV’—17)—“Passing off” casks—Sk.voxhary mkaxixu.
Upon a claim to prevent the pasting oil" of the goods of one manu

facturer for those of another based upon the use by both of the same 
unregistered mark or brand, ex gr. “Gold Medal,” an alleged second
ary meaning said to have hecn acquired in respect of the words of 
the brand for a particular class of good*, ex gr. Hour, must lie sup- C'imixiow
ported by evidence that no other manufacturer in the country was ,<o1 L 1 
making similar goods with the same mark or brand and the claim (1‘
will not be supported even as to a single city or district by shewing Morris 
that a customer at that place asking for that brand of good* would 
have lieen supplied with good* of the plaintilT's manufacture before 
the alleged interference and passing olf complained of. if in fact the 
same mark was living used in other parts of the country by the de
fendants witlmut any intention of passing olf and with equal claim 
with the plaint iff to an iiiihqiemlent right of user.

[Leather Cloth l'«. \. Aw. Leather Cloth Co., II IÎ.L.C. 323; Hatty 
v. Hill 1184)3), 1 II. & M. 21)4; Tallcrman v. Ituirximj Co., [1900]
1 Ch. 1; ami Taylor v. Oillic* (1874), 69 N.Y. 331, specially re
ferred to.J

4. Kvidkxck (Slid—3071—Thadkmakk—Secondary traiik mkaxixu—
OXl'H OF PROOF.

The .mu* i* on the user of a merely descriptive word or term, not 
registered as a trademark, to shew, in his action to prevent sale# of 
nimilar goods by others using the same murk us a “passing olf of their 
gooils a. hi', that the mark a* used h\ him hail acquired a secondary 
technic.il ami superinduced meaning denoting his goods a# distinguished 
from the natural meaning.

Appeal by the plaintiffs from the judgment of Falcoxbridge 
C.J.K.B., dismissing the action, which was brought to restrain the 
defendants from selling flour in bags with the mark “(.«old Medal” 
thereon, which, the plaintiffs alleged, was a mark used by them 
for many years as applied to the flour sold by them and by which 
it was known

117. S. McBrayne, for the plaintiffs. The plaintiffs' business 
has been built up around the name “Gold Medal,” in Hamilton 
and the vicinity, exer since the year 1886, in which it was used by 
their predecessors in title. The plaintiffs’ flour has been asked 
for as ‘‘Gold Medal Flour” in the district mentioned during the 
last twenty-five years, and the name should be recognised as a 
mark applied to their flour by which it is known, and with which 
the defendants have no right to interfere. He referred to Borth- 
wick v. The Evening Post (1888), 37 Ch.D. 449, per Cotton, L.J., 
at p. 461, and per Bowen, L.J., at p. 464, where these learned 
Judges clearly indicate that in such a case as that now before the 
Court, the plaintiffs should succeed, as here there is direct com
petition between the article supplied by the plaintiffs and that 
supplied by the defendants. Reference was also made to the 
following cases: Lee v. Haley (1869), L.R. 5 Ch. 155; North 
Cheshire and Manchester Brewery Co. v. Manchester Brewery Co.,
(1899) A. C. 83; liohinson v. Bogle (1889), 18 O.R. 387; Wheeler 
v. Johnston (1879), L.R. 3 Ir. 284; Crawford v. Shuttoek (1867),
13 Gr. 149; Edelsten v. Edelsten (1863), 1 DeG. J. & S. 185;
Burgess v. Burgess (1853), 3 DeG. M. & G. 896.
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G. Lynch-Staunton, K.C., and W. M. McClemont, for the de
fendants, referred to the following authorities: Lee v. Haley, 
supra, L.R. 5 Chy. 155, at p. 102; National Starch Manufac
turing Co. v. Munn's Patent Maizena and Starch Co., [1894] 
A.C. 275; Robinson v. Bogle, (1889 18 O.R. 387 : Partlo \. 
Todd (1888), 17 (’an. S.C.R. 190; Wheeler v. Johnston, (1879) 
L.R. 3 Ir. 2<4.

February 17. The judgment of the Court was delivered by 
Boyd, C.:—This is a case of alleged passing olT goods by the sale 
of flour in bags impressed with a trade mark (unregistered) which, 
it is said, is used by the defendants to the plaintiffs' detriment. 
The words used which are complained of are “Gold Medal;" and, 
as the mark is not registered, the onus is on the plaintiffs to shew 
that the defendants have been attempting to sell and have been 
selling the bags of flour they deal in as those made by the plaintiffs. 
The plaintiffs are millers, and manufacture this brand of flour 
at Hamilton; the defendants are dealers in flour, wholesale and 
retail, and sell flour manufactured at Caledonia in bags stamped 
with the same words as are found on the plaintiffs’ bags, i.e., 
“Gold Medal."

And next the onus is on the plaintiffs to shew’ that the term 
“Gold Medal " has acquired, as used by the plaintiffs, a secondary 
meaning, denoting their flour only.

The words “Gold Medal" are ordinary words capable of a well- 
understood meaning, and are applicable to articles wdiich have 
gained a prize at some exhibition or competition. They are in 
no way descriptive of flour, nor can they properly be used as a 
trade mark if they are misdeseriptive ami misleading, in this 
sense, that the flour of the plaintiffs never had the “Gold Medal” 
awarded to it.

But, apart from this aspect of the case, suppose a legitimate 
use of the words, it lies upon the plaintiffs to prove that these 
merely descriptive words (implying success at some exhibition) 
have acquired a technical and superinduced meaning distinct 
from the natural one and applicable only to this particular flour. 
That is the proposition to be established, and it must be so by 
convincing evidence. Whereas here it is in evidence that the 
words “Gold Medal" are applied to flour all over the country 
(although the only makers who have heretofore supplied Hamilton 
under that name appear to be the plaintiffs).

The reasons against allowing an exclusive expropriation (so 
to speak) of the words “Gold Medal" to a particular kind of 
flour arc more cogent than in the case of simply descriptive W’ords. 
As to the latter class of words, I quote from Lord Shand: “If a 
person employing a word or term of well-known signification and 
in ordinary use ... is yet able to acquire the right to 
appropriate a word or term in ordinary use in the Knglish language 
to describe his goods, and to shut others out from the use of this
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descriptive term, he would really acquire a right more valuable 
than either a patent or a trade-mark. . . . That being so,
it appears to me that the utmost difficulty should be put in the 
way of any one who seeks to adopt and use exclusively as his own 
a merely descriptive term:” Cellular ('lathing Co. v. Maxton & 
Murray, [1890] A.C. 320, at pp. 330, 310.

The origin of these words “Gold Medal, ” in reference to flour, 
is not as clear as might be in the evidence, but the use did not 
originate with the plaintiffs or their predecessors. It came 
from the United States, and spread since 1880 over many parts 
of Ontario. The evidence would lead me to say that it came to 
be used as a synonym for excellence. It was first applied to flour 
from Ontario wheat ; but afterwards, as the trade developed, 
it came to be applied to a mixture of Ontario and Manitoba wheat. 
It came to mean an excellent blended flour of these components. 
Any good miller would know how to make a good blend—say 40 
parts of Manitoba to 00 parts of Ontario product. Hut there was 
no standard or settled rule; and, as made by the plaintiffs, there 
were from year to year variations depending on the season, the 
yield, and the price. Various grades of the Manitoba wheat 
were used by the plaintiffs and their predecessors, and all sold in 
bags stamped “Ciold Medal;” and so all along in other parts of 
the Province the same blend was sold in bags having impressed 
the same words. In brief, the words were used as a vague euphe
mistic term, serviceable as a sort of catch-word with the public, 
but of no significance as meaning the flour made by the plaintiffs 
any more than that made all over the country (outside of Hamil
ton).

In passing off cases it is not essential that fraud should be 
proved in case it appears that there is an intention to sell one man’s 
goods as and for another’s. The language in Lee v. Haley, L.R. 
5 Ch. 155, cited by the Chief Justice, ap|>cnrs to be open to some 
modification in this respect (see judgment of Lord West bury in 
Leather Cloth Co. v. American Leather Cloth Co. (1803), 4 DeO.l. & 
S. 137, affirmed in the same case (1805), 11 H.L.C. 523). Hut it 
is a matter of almost controlling significance if there is an absence 
of direct evidence to shew that any one has been deceived. I 
would again quote from Lord Shand’s judgment a significant 
sentence which he commends from the judgment of Ixird Kyllachy : 
“I do not myself remember a case in which the use of a merely 
descriptive name has l>een interdicted as deceptive, unless in cir
cumstances which truly involved fraud on the part of the user: 
Cellular Clothing Co. v. Maxton, [1809] A.C. 326 at p. 341.

In the case in hand there is no evidence that any one 
was deceived by the defendants’ use of the words, nor that 
any confusion had arisen or was likely to arise by purchasers 
of flour. Barring the use of the words in common (“Gold 
Medal”) everything else in the defendants’ advertisements and 
labels and bags appealing to the eye is clearly and distinctively

833

ONT.

I). C.
1012

Dominion 
"lock Mills 

Co.

Mokkis

Bord, G.



834 Dominion Law Reports. 12 D.L.R.

0NT different from those used by the plaintiffs. The defendants
D c have made no attempt to deceive the public, or, if they have so
1912 attempted, no attempt has been made to shew it in evidence.
----  The plaintiffs’ trade may be affected by the defendants’ business,

F^oth Mim a ku* no* morc 80 than will arise from fair and ordinary competition. 
° Co. The whole situation is cleared by what is said as to the source

r. of the paper bags which held the flour. These have been prepared 
Mokkis at jjncoin Mills Paper Company’s mills, stamped with the 
Boyd, c. brand “Gold Medal,” as far back as 1885, before the plaintiffs’ 

predecessors were in the field, and these bags were supplied indis
criminately throughout Ontario. The company had a stock 
block with these words on, and various people would buy the bags 
so stamped without any name of flour-maker on. It was con
sidered a stock pattern when so turned out without any name 
beyond “Gold Medal” on. Then, if makers’ names were to be 
put on, the company would arrange and differentiate the print
ing so that one would mit interfere with unother. Supplies of 
bags made up with makers’ names were furnished in this way in 
earlier years to Lake & Bailey, under whom the plaintiffs claim, 
as well as to the defendants in later years. This method of supply
ing and obtaining paper and other bags stamped “Gold Medal" 
takes all the point out of the supposed attempt to interfere illicitly 
with the plaintiffs’ trade. The plaintiffs’ suit is a vain attempt to 
impose a tertiary meaning on “Gold Medal,” importing the par
ticular blend of the plaintiffs’ flour sold at Hamilton, and so exclude 
all competitors selling mixed wheat flour from the benefits of Ham
ilton trade. It is impossible thus to insulate Hamilton by reason 
of a supposed local meaning attaching to the mark “Gold Medal,” 
and thereby give the plaintiffs a monopoly in that place.

The slender evidence to support this fabric is exposed by what 
is said by Lord Davey in a case already quoted from. For in
stance, a dealer in Hamilton says that, before the defendants 
began to sell “Gold Medal,” if he had been asked for that brand, 
he would have sold the plaintiffs’ flour. Naturally so, for the 
obvious reason that the plaintiffs’ “Gold Medal” was then tin- 
only flour under that name sold in Hamilton. Of such kind of 
evidence Lord Davey said: “Unless the gentlemen who give 
evidence of that kind know that there are other manufacturers 
making similar classes of goods, there is no subject of comparison: 
Cellular Clothing Co. v. Maxton, [1809] A.C. 326 at p. 346.

As to the right to use “Gold Medal” by the plaintiffs, it is 
matter for serious consideration. If these words connote the 
same idea as “Prize Medal,” and if there is no foundation in fact 
for their use, the cases of Batty v. Hill (1863), 1 H. & M. 264, 270. 
and Tallcrman v. Dowsing Radiant Heat Co., [1900] 1 Ch. 1, 9, 
go far to shew that the plaintiffs would be outlawed for misrepn - 
sent at ion; but the matter may be left undisposed of on the 
present record. I have assumed everything in favour of the plain
tiffs’ title, going back to 1885.
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The brief sum of the whole is, that the plaintiffs have signally 
failed to prove that the defendants have sought to palm off their 
flour as the flour of the plaintiffs; and the result is, that the 
judgment should be affirmed with costs.

After handing out this judgment, I have found the point 
which was left undecided by us, decided as to “Hold Medal” in 
a New York case: see Taylor v. (lillies (1874), 59 N.Y. 331.

Appeal dismissed u'ilh costs.
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REX v. MATHESON; Ex parte MARTIN. N.B.
Supreme Court of Xeir Brunswick, Barker, Landry, White, Barry, ^

and McKeown, «/./. February 23. 1912. |1IV>
1. Intoxicating liquors (gill—I—91)—Trial or oeuvrer in his ah- —-

SKXL’E—PRESENTE OP OOI'XBEL. Feb. 23.

A magistrate may try a person in hi» absence for selling liquor 
without, a license where he has been duly summoned and is repre
sented by counsel at tin- trial.

2. Summary coxvictiox (gill—30)—Procedure— Sait. m- i.iquor with
OUT Lit"EXSE—AllSEXCE OP AVVl HKD—REPRESENTATION IIY COI N

A conviction will not be quashed on the ground that the magistrate 
did not comply with sub-wee. (a) of 8.'» of the Liquor Li noise Act 
of N.B. 1903 by asking aceuscu as to his formel conviction of a 
similar offence where counsel appearing for accused in the absence uf 
the latter, was interrogated thereto, but made no answer.

[Eë parte Groves, ‘24 N'.B.R. 57, applied.)
3. IX TOXIC ATI XU LIQUORS IglllK—911—SECOND AND HUIINEQUEXT oP-

11 \< i s Mm.i it hi riMi tx proving Liquor Liuexmi \i i (N.B.)
1903.

Offering in evidence Iwfore an accused person was found guilty 
of the subsequent offence on a trial for a second offence of selling 
liquor without a license, of a certificate of his former convictions, is 
not such a violation of sub-sec. (a) of see. 85 of the Liquor License 
Act of N.B. 1903. as will oust a magistrate of jurisdiction, where 
the latter, upon objection to the admission of such certificate, did not 
proceed further with such inquiry until the unused was found guilty 
of the subsequent offence, as such provision of the Liquor Lioen-e Act 
relative to the order of time to be observed by the Court in proving 
the first and second offences is directory only except as to the ques
tions to he put to the accused.

[Bex v. Graves (No. 2), ltf Can. Cr. Cas. 318, 21 O.L.R. 329. fol
lowed.)

This matter came before the Court upon an order absolute 
for certiorari to remove into this Court and an order nisi to 
quash a conviction made by F. F. Matheson, police magistrate of 
the town of Campbellton, Restigouebe county, against Peter 
Martin for having unlawfully sold liquor without a license 
therefor by law required, contrary to the provisions of the 
Liquor License Act, C.S. 1903, ch. 22. The conviction was 
made April 13th, 1911, ami was for a second offence. The 
order for certiorari was granted upon the following grounds:—
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N.B 1. The magistrate had no jurisdiction because lie did not ask the 
accused whether or not he had been previously convicted of an offence

1912 against the Liquor License Act.
2. The magistrate had no jurisdiction to inquire regarding a pre

Hex vious offence and conviction without inquiring first in regard to the

Matheson. second offence.
3. The magistrate having first inquired in regard to the first or 

previous conviction lie had no jurisdiction to inquire into the sub
sequent offence.

Statement The facts are stated in the judgment of the Court de
livered by Landry, J.

P. J. Hughes, shewed cause:—Section 83 (a) of the Liquor 
License Act, C.S. 1903, ch. 22, lays down the procedure for 
entering a conviction for second offence, but the provisions are 
directory only. It is solely a question of procedure at the 
trial. The cases of Ex parte Groves, 24 N.B.R. 57, and Ex 
parte Grieves, 29 N.B.R. 543, decide that it is not necessary 
for the accused to be present in person but it is sufficient if he 
is represented by counsel. Defendant’s counsel was present 
in this case and could have been asked regarding a previous 
conviction.

[Barry, J. :—Rex v. Thompson, [1909] 2 K.B. 614, is contra.]
Hughes:—It is claimed that the magistrate was prejudiced 

because a certificate of conviction of a previous offence was re
ceived in evidence before the magistrate had decided on the 
offence in question but he could not have been prejudiced be
cause the first conviction was made by himself.

[Landry, J.:—The policy of the Act is that subsequent 
offences should he tried without reference* to a previous convic
tion.]

Hughes:—In Reg. v. Brown, 16 O.R. 41, it was held that 
similar provisions in the Canada Temperance Act were directory 
only. The Court will not quash the conviction in any case be
cause it could reduce the conviction to one for a first offence.

Phinney, K.C., in support of the order nisi :—The magistrate 
is to inquire into the subsequent offence only.

[Barker, C.J. :—If a magistrate asked a question and there 
was no answer, would he lose his jurisdiction. In Ontario and 
in Nova Scotia they held this section 85(a) to be imperative : 
Rex v. Nurse, 7 O.L.R. 418, 8 Can. Cr. Cas. 173 ; Reg. v. Edgar. 
15 O.R. 142; Rex v. Graves, 16 Can. Cr. Cas. 318, 21 O.L.R. 329. 
346. The magistrate loses his jurisdiction when he inquires into 
the first offence before the subsequent offence.]

[McKeown, J. :—The only thing done here was to put in 
a certificate of conviction.]

Phinney :—I cite Reg. v. Salter, 20 N.S.R. 206; Reg. v. Porter. 
20 N.S.R. 352; Charnock v. Merchant, [1900] 1 Q.B. 474; Rex
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v. Cootc, 22 O.L.R. 269, 17 Can. Cr. Cas. 211. The sections of 
the Act which cover irregularities in procedure do not affect 
sec. 85 (a) because this matter goes to the jurisdiction.

P. J. Hughes, in reply.
February 23,1912. The judgment of the Court was delivered 

by
Landry, J. :—The question involved in this case is the juris

diction or power of the magistrate to convict of a second offence 
against the Liquor License Act, C.S.X.B. 1903, ch. 22, under 
the following conditions:—

Martin was summoned to answer a charge of a second offence 
of having unlawfully sold liquor without license. On the day 
of the hearing Martin himself was not present, but appeared by 
counsel. The magistrate on opening the case, first received evi
dence to shew that Martin had no license. Then the prosecu
tion offered in evidence a certificate proving that Martin had 
been convicted of a former offence. To this certificate the 
accused’s counsel objected on the ground of irrelevancy, but did 
not suggest the objection that at that stage it was not permis
sible to enter into the proof of the first offence. The magistrate 
proceeded no further with the enquiry into the first offence, but 
went on to hear the evidence on the second offence. Having 
heard all the evidence, and the accused offering no evidence, the 
magistrate found him guilty of the second offence. Then he 
asked the counsel of the accused,—the accused being absent— 
if Martin had previously been convicted as alleged in the infor
mation. Counsel offered no answer as to that. Then the certi
ficate establishing the conviction of the first offence against the 
accused as charged was offered in evidence, and received subject 
to the following objection : “The magistrate has no jurisdic
tion to convict, inasmuch as the provisions of section 85, sub-sec
tion (a) of the Liquor License Act have not been complied with, 
but the magistrate has enquired into the first offence before 
enquiring into the subsequent one, and therefore the magistrate 
has no jurisdiction to convict. The objection was overruled, and 
the accused convicted of the offence as charged.

The further ground of objection was taken on obtaining the 
order that the accused being absent he could not Ik* proceeded 
against.

Sub-section (a) of sec. 85 of the Liquor License Act, C.S. 
N.B. 1903, ch. 22, reads as follows :—

N.B.
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The justices or police magistrate shall, in the first instance, in
quire concerning such subsequent offence only, and if the accused lie 
found guilty thereof, lie shall then, and not before, In* asked whether 
he was no previously convicted, as alleged in the information, and if 
he answers that he was so previously convicted, he may lie sen
tenced accordingly ; but if he denies that he was so previously con-
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N.B. vivtcd, or stumls mute of malice, or does not answer directly to such
questions, the justice or police magistrate shall then inquire con- 
cerning such previous conviction or convictions.

----  This question in several forms lias been before the Courts of
Ukx Ontario, Noxa Scotia and New Brunswick. In Hex v. Nurse

Math ebon. (1904), 7 O.L.K. 418, 8 Can. Cr. Cas. 173, a case which 1 judge
---- from the report was conducted exactly as this one, the Divisional

imhi.iit.j. court unanimously held that the magistrate having, before 
enquiring into the second ofl’cnce, received improper evidence, 
ousted himself of his jurisdiction, and that he could not restore 
such jurisdiction by striking out the wrongly admitted evidence? 
and thereafter proceeding regularly. In Ex /tarit Groves, 24 
N.B.It. 57, under a provision in the Canada Temperance Act, 
worded as this is, it was held that the accused person could be 
proceeded against in his absence from the Court, and that his 
counsel might be asked for him if he was previously convicted 
as charged. The Supreme Court of Nova Scotia in Hegina v. 
Editer, 20 N.S.K. 206, held just the reverse.

The reasons given by Allen, C.J., in Ex parte Grouts, 24 N. 
fi.lt. 57, seem to me quite suflicicnt to support the decision hand
ed down in that case. By that decision then our Court has 
held that the accused need not be present if counsel represents 
him. In the ease before us, he was represented by counsel for 
all purposes, so that point cannot avail him.

There remains to dispose of, the ground taken, that evidence 
having been given touching the first offence before enquiring 
into the second offence, the jurisdiction was ousted and could 
not be restored. Un this point decisions of the Ontario ami 
Nova Scotia Courts prevent my arriving at the conclusion I 
have, with the assurance 1 would feel were it not for those de
cisions.

It is to be observed bere that the wording of the statute in 
which are to be found the words, “heshall then and not before/' 
apply specifically to the question to be asked the accused and 
does not in terms refer to the enquiry into the first offence in 
other respects. It is only by inference and not in positive words 
that the time is fixed for enquiring into the first offence by the 
magistrate. In the case before us neither the accused nor his 
counsel was asked about the first offence before the enquiry 
and finding on the second offence. All that was done, was 
that by mistake or inadvertence, the magistrate admitted in 
evidence a certificate of a conviction for a first offence before 
he heard all the evidence and concluded in the matter of tin- 
second offence. Objection being taken to this course on tin- 
ground of irrelevancy he proceeded no further with tin- 
enquiry as to the first offence till he had concluded the evi
dence and decided as to the second offence. And having don»- 
this he proceeded in the way indicated by the statute having
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no regard to the certificate put in evidence by inadvertence 
and in effect withdrawn as to the first offence. He asked the 
counsel of the accused if the accused hud been previously con
victed for a first offence, and on receiving no reply, proceeded 
to prove the conviction for the first offence by receiving the 
evidence necessary to establish it.

I do not think the mere receiving of a certificate of a 
conviction for a first offence under the conditions of this case, 
virtually withdrawn when an objection is taken to it, not 
acted upon in any way either in the consideration of the second 
offence or in the proving of the first after the second has been 
pronounced upon, affects the jurisdiction of the magistrate. 
What there is in sub-sec. (a) of section 85 before cited as to 
the order of time to he observed by the Court in proving 
the first and second offences outside of the question to he put 
to the accused, seems to me to he directory only. The ques
tion to be addressed to the accused, it is true, must he asked 
after the accused has been found guilty of the second offence, 
“and not before.” That was done in this case. It has been 
held in Ontario (Hex v. Graves, lfi Can. Cr. ('as. 318, 21 O. 
L.R. 329, .'it pp. 346, JIT . that with the words “and not be
fore” struck out of the Act the balance of the sub-section is 
directory only and not imperative. If that is a correct inter
pretation, and I believe it is. that which was done in this case 
and insisted upon as ousting the magistrate of his jurisdiction, 
viz., the receiving of a certificate of a previous conviction before 
the adjudication was hud on the second offence, was not done in 
opposition to an imperative direction in the statute. It there
fore amounted to an irregularity only, and was wholly cured 
by disregarding it afterwards, and by a proper procedure to 
the end thereafter. If the offence as charged, viz., a second 
violation, was not clearly proven, and if there could lu» a 
reasonable question of the guilt of the accused, this Court might 
perhaps in the exercise of its powers set aside the conviction for 
irregularity of proceedings in regard to the certificate; but I 
cannot believe that such irregularity affects the jurisdiction.

The order nisi to quash should be discharged.

N.B

S. C. 
1912
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Order nisi ilisdninji<i.

YOUNGSON v. DOTY et al
Onfurio High Court. Motion hrforr lli* Honour Judge llott, l.ueal Judga ONT.

at (Jodcrich. February 24, 1912. —-
1. Pasties (| II B—list—Phincihai. and aiikxt hotii joixkd as ukkkx- ^.‘5'.^'

DAXT8—RltillT OF PLAIXTirr TO KLKtT.

Under Ontario Rule* lsti and 192 (Von. Rule* «if 1897). an alleged Kvh. 21. 
agent may lie joineil in an action on a contract made by him, 
o*ten*ibly on lielinlf of the |irinvi|ial. for the purpose of claiming
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h gainst the alleged agent alternative relief in case it should be found
that he made the contract on his own behalf.

[ Tate v. Saturai (Ian Vo. ( 1808), 18 P.R. 82, followed; Andrew a v.
Forsythe ( 1904), 7 O.L.R. 188. distinguished.]

Application by the defendant to compel the plaintiff to 
elect which of the two defendants he will proceed against.

The application was refused.
C. Garrow, for plaintiff.
W. Proudfool, K.C., for defendant.

IIolt, L.J. :—The statement of claim has been delivered 
and in it the plaintiff claims relief against the defendant com
pany on a contract made as the plaintiff alleges by the defend
ant, Doty, acting as its agent and by paragraph 7 of the state
ment of claim, claims in the other active relief against the de
fendant Doty in the event of its being found that the con
tract made with the plaintiff was made by the defendant Doty 
alone and on his own behalf and not as agent of the defendant 
company.

It appears that the defendant Doty is the president of the 
defendant company, and that the contract sued on is contained 
in correspondence between the plaintiff and the defendant

In Andrews v. Forsythe (1004), 7 O.L.R. 188, it was held 
that there could not be a joinder and that the plaintiff must 
elect which defendant he would proceed against, but the facts 
in that case are entirely different from those that exist in the 
present case. In the case cited there were two independent 
actions relating to the same subject-matter and no connection 
otherwise between the parties, here there is one action and 
ample connection between the parties. The plaintiff lms a 
single claim but is in doubt as to which of two defendants is 
liable to satisfy it.

In my opinion, Rules 186 and 102,* should, when practicable, 
be given the widest possible application and so avoid the costs 
of two separate actions to decide which of these two defendants 
is liable. It surely must Ik* that this was the intention of the 
framers of the Rules. The case of Tate v. Saturai (las Co. 
(1898), 18 P.R. 82, resembles very closely the present case and 
is a judgment of the Divisional Court approved of by the Court

•Rules 180 and 102 of the Consolidated Rules of Practice, 1807, are 
as follows:—

186. All |H>r*on* may Ik* joined as defendants against whom the right 
to any relief is alleged to exist, whether jointly, severally, or in tie- 
alternative; and, without any amendment, judgment may In* given against 
one or more of the defendants, according to their respective liabilities.

102. Where the plaintiff is in doubt as to the person from whom he i- 
entitled to redress he may join two or more defendants, in order that the 
question ns to which, if any, of them is liable and to what extent, may 
In* determined as between all parties.
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of Appeal and without quoting in full the words of the Chief 
Justice of the Common Pleas Division I refer to those to which 
he gives expression on pages 86, 88, and 8!) of the report (18 
P.R.). From these expressions and what I have been aide to 
gather from the different eases I have referred to, my con
clusion is that the joinder is proper and that the plaintiff 
should not be compelled to elect as to which of the two defen
dants he should proceed against.

Application dismissed with costs to the plaintiff in any 
event.

Motion dismissed.

McConnell v. vanderhoof.

Ontario llifth Court, Falconbridye, CJ.K.B. March fl, 1012.

1. Damages (8 III A—15)—Advertising contract—Breach.
Where n written contract lietween the plaintiff* ami I lie ilefrielnnt* 

hv which the former were to place the hitter's advert i-ing, which con
tained nothing as to the time it was run, though there was a verbal 
contract that it should continue for a year, was unjustifiably cancelled 
by the defendants, the plaint ill's are not entitled to the commission 
which would have been earned on a year’s business, but may recover 
a reasonable allowance for the services rendered by them.

Action by advertising agents against manufacturers of drug
gists' special preparations to recover damages for breach of an 
advertising contract and moneys expended.

There was judgment for the plaintiffs with costs.
Sir George Gibbons, K.C., and G. 8. Gibbons, for the plaintiff. 
W. J. Elliott, for the defendants.
Falconbridgb, C.J.:—The plaintiffs are advertising agents ; 

the defendants are manufacturers of “standard pharmaceutical 
preparations,” which is translated by a witness as meaning 
patent medicines.

The plaintiffs allege that their “client” gets the advantage 
of their expert knowledge, and that it does not cost him, “the 
client,” any more—the newspaper paying the agent a commis
sion averaging twenty per cent.

The plaintiffs and defendants had had some business rela
tions for about two years before August. 1910; but the defend
ants had been doing much or all of their advertising through a 
rival firm (A. McKim Limited) ; and a contract was entered into 
by the defendants with the plaintiffs, dated the 8th or 9th 
August. . . .

The plaintiff McConnell swears that this contract was to run 
for a year; and I find this to be a fact ; but he did not take the 
trouble to make this part of the written contract, which the 
plaintiffs must abide by.

E. S. Vanderhoof swears that the agreement was, that the 
“ads,” as they call them, were to be given the same position or 
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of the same class as with McKim. The defendants, in turn, 
must abide by the writing, which says as good positions as are 
now being given.

The ostensible ground of complaint put forward by the de
fendants is, that they preferred the advertisements to appear as 
reading matter, whereas the plaintiffs inserted them among the 
reading matter, with display headings. The reading matter 
costs more, but the plaintiffs had no interest in this. They got 
their commission, less the five per cent, which they were to allow 
the defendants.

If it is at all material, there is no evidence to shew me which 
form of advertisement is more likely to attract purchasers or 
customers ; nor were any copies of newspapers produced in 
illustration.

Personally, I should rather buy from the man who frankly 
heads his advertisement with the display than from the one who, 
under false pretences, induces the unwary to peruse half a 
column of more or less interesting matter and to come suddenly 
on an announcement of the merits of a patent medicine. Against 
this person one feels a certain amount of resentment.

I find, therefore, that the defendants had no real grievance ; 
but that, coming into touch again with the McKim company 
(whose agent, saying that their interests were identical, pro
mised that McKim would see that the defendants “got through 
the suit”—“would see them through”) unreasonably assumed 
to cancel this contract.

The plaintiffs contend, alternatively, that the contract is to 
last as long as the defendants have any advertising to do. I do 
not so hold; but I think that the defendants ought to have pn 
sen ted their alleged grounds of complaint and asked that they 
be remedied, and, in default of remedy, after a reasonable time, 
proceeded to cancel.

As to damages, the plaintiffs claim the commission which 
they would have earned on the year’s business. This I do not 
allow. All the arrangements are very loose. No newspaper has 
held or tried to hold the plaintiffs on their alleged contracts for 
the year.

But the plaintiffs ought to get a reasonable allowance for 
their personal trouble and expert knowledge in making the 
initial contracts with the newspapers—and otherwise in getting 
matters going. The year’s work would have gone through auto
matically through the medium of the clerical staff in their office.

I am awarding them a modest sum when I give them $250 
for this. The judgment will be for this sum, plus the amount 
paid into Court—w^h costs all through on the High Court sea!**

I refuse the defendants’ application to plead the Statute of 
Frauds. I do not think it would help them.

Judgment for plaintiff.
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VILLAGE OF BRUSSELS ». McKILLOP TELEPHONE SYSTEM; VIL
LAGE OF BLYTH v. McKILLOP TOWNSHIP.

Ontario Court of Appeal, .I/o**. C.J.O., flarroir. Maclaren, Meredith, amt 
Magee, JJ.A., March 0, 1912.

1. Telephones (81—2)—Jurisdiction dr Ontario Railway and Muni
cipal Hoard—Compulsory service—Ontario Telephone Act,
1910.

Notwithstanding the provisions of the Ontario Telephone Act, 1910, 
there is no jurisdiction in the Ontario Railway and Municipal Hoard 
to make an order directing “connection, intercommunication, joint 
operation, reciprocal use and transmission of business,’’ involving the 
expenditure of money upon capital account, by the subscribers to a 
telephone system, constructed and installed under the provisions of 
the Ontario Local Municipal Telephone Act, 19H8.

2. Telephones (8 1—7)—Governmental regulation—Order approved
ry Ontario Municipal Hoard—Procedure to alter or vary.

While the Ontario Railway and Municipal Board may “review, re
wind, change, alter or vary any rule, regulation, order or decision" 
made by it. it should not make an order having the elTect of inter
fering with an agreement entered into between two telephone systems 
or companies to .which the approval of the Hoard had already been 
given, except on a properly framed application for the purjiose, and 
upon due notice to the parties interested to appear and state their 
objections; the Hoard, has no power or jurisdiction to alter or vary 
such approved agreement except upon an application of which due 
notice has been given to the interested parties.

3. Telephones (81—7)—Status of incorporators under Local Muni
cipal Telephone Act. 1008

The construction and installation of a telephone system under the 
provisions of the Ontario “Local Municipal Telephone Act, 1908" by 
an association of individual subscribers, even when operated under 
a certain name. <|<ies not constitute them a corporate body or legal 
entity, and their telephone system ami equipment used in connection 
therewith heroine vested in the municipality in trust for the benefit of 
the subscribers. (Per Moss, C.J.O., and Garrow, J.A.).

Appeals in two separate matters «from orders of the Ontario 
Railway and Municipal Board.

The first appeal was by the McKillop Municipal Telephone 
System from two orders made by the Board.

The first order was made on the 10th March, 1911, on the 
application of the Municipal Corporation of the Village of Brussels, 
who named as respondents “The McKillop Municipal Telephone 
System,” and was as follows:—

Upon the application of the said applicants, and upon hearing 
what was alleged by counsel for the applicants and respondents, 
and for the Bell Telephone Company of Canada, and the Board 
having referred this application for consideration and report to 
its expert, upon consideration of the said expert's report:—

The Board, under and in pursuance of sec. 9 of the Ontario 
Telephone Act, 1910, orders connection, intercommunication, 
joint operation, reciprocal use, and transmission of business be
tween the applicants’ and respondents’ telephone systems or lines.

The Board further orders and directs the applicants to con
struct, build, and maintain a trunk telephone line from their
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switch-board in their central office in the village of Brussels, to a 
point on the gravel road half-way between the village of Brussels 
and the town of Seaforth.

The Board further orders that the applicants shall bear all 
the cost of building, constructing, and maintaining the said trunk 
line, and of equipping and operating the switch-board in the 
central office in the said village of Brussels, and shall allow the 
use of the same and of all their lines to the respondents, or any of 
them, on the basis of a charge of five cents for each call or con
nection.

And it is further ordered that the respondents shall build, 
install, maintain, and operate a switch-board in or adjacent to 
the town of Seaforth, and construct, build, and maintain a trunk 
telephone line therefrom to the above-mentioned point on the 
gravel road, half-way between the town of Seaforth and the 
village of Brussels, being the point up to which the said applicants 
have been hereinbefore directed to construct their line as afore
said.

And it is further ordered that the respondents shall bear and 
pay all the cost of building, constructing, and maintaining the 
said trunk line, and of equipping and operating the said switch
board in a central office in or adjacent to the said town of Seaforth, 
and shall allow the use of the same and of all their lines to the 
applicants, or any of them, on the basis of a charge of five cents 
for each call or connection.

And it is further ordered that, should any person who is not 
a subscriber to either the system of the applicants or the re
spondents, desire to avail himself of the use of the said switch
board and lines, or any of them, then that a charge of twenty 
cents shall be made and collected therefor, together with messenger 
service, if any, which sum or sums shall be paid in to the office 
from which the call originated, and that the said charge of twenty 
cents, exclusive of messenger, shall form a common fund, and be 
divided monthly between the applicants and the respondents, 
equally, share and share alike.

And it is ordered that the said switch-boards and trunk line 
shall be built, constructed, and equipped and the connection 
between the telephone systems and lines of the applicants and 
respondents shall be made and completed, all within the space 
of two months from the date of this order.

And it is further ordered that the terms of this order for 
connection, intercommunication, joint operation, reciprocal use, 
and transmission of business between the systems of the applicants 
and respondents may be superseded with the approval of this 
Board by a mutual agreement in writing to be made by and 
between the applicants and respondents.

The McKillop Municipal Telephone System applied to the 
Board to set aside or vary the order of the 10th March, 1911 ; 
and that application was dismissed by the Board by order made
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on the 5th May, 1911. This was the second order appealed 
against.

The second appeal was by the Municipal Corporation of the 
Township of McKillop from an order of the Board, dated the 
20th June. 1911, made on the application of the Municipal Cor
poration of the Village of Blyth, naming the township corporation 
as respondents, for an order directing connection, intercommuni
cation, etc., between the telephone systems of the applicants and 
the respondents.

The order directed, amongst other things, that the township 
corporation should build, maintain, and operate a switch-board 
in or adjacent to the town of Seaforth, in the county of Huron, 
and should construct, build, and maintain a trunk line from the 
town of Clinton on the main gravel road between that town and 
the village of Blyth to a point on the road distant two and one- 
half miles north of the town of Clinton, being the point up to 
which the village corporation were also ordered and directed to 
construct their portion of the line. The township corporation 
were also ordered to pay all the cost of building, constructing, and 
maintaining the trunk line and of equipping a switch-board and 
a central office in or adjacent to the town of Seaforth, and to allow 
the use of the same and of all their lines to the village corporation 
or any of their subscribers, on payment of a charge of five cents 
for each call or connection.

November 21 and 22,1911. The appeals were heard by Moss, 
C.J.O., G arrow, M acl aren, Meredith, and Magee, JJ.A.

M. K. Cowan, K.C., and H. S. Hays, for the appellants. The 
orders appealed from should be varied or rescinded. The appel
lants are operating municipal telephone systems under the pro
visions of the Local Municipal Telephone Act, 8 Edw. VII. (Ont.) 
ch. 49. but have no switch-board of their own, their switching 
being done by the Bell Telephone Company, under an agreement 
approved by the Ontario Railway and Municipal Board, in 
accordance with the provisions of sec. 10 of the Ontario Telephone 
Act, 1910. By the terms and conditions of the orders appealed 
from, the appellants' systems will be required to terminate their 
agreements and connections with the Bell Telephone Company, 
and so lose the rights and benefits they now enjoy, as well as 
being saddled with great additional expense. We submit that, 
under sec. 6 of 6 Edw. VII. (Ont.) ch. 31, the hearing of this case on 
the 24th February, 1911, in the presence of only one member of 
the Board, was irregular and illegal, and that the Board had no 
power or authority to make any order based upon such a hearing. 
The facts adduced do not disclose the necessity of an order as 
asked for by the respondents. The provisions of sec. 9 of the 
Act of 1910 are not intended to be imperative, requiring the 
Board to make an order in every case applied for. If the phrase
ology of that section appears to be imperative, its spirit is dis-
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cretionary. Such discretion is a judicial and not an arbitrary 
one. We further submit that the Board has no jurisdiction 
whatever to make or to enforce the carrying out of the orders 
appealed from; and, moreover, the appellants have no power or 
authority to raise further moneys for the purpose of reconstructing 
the systems in compliance with the orders of the Board. The 
appellants’ systems are not complete systems, having each one 
central switch-board and main trunk lines running therefrom, 
within the meaning of secs. 8 and 9 of the Act of 1910.

//. D. Gamble, K.C., for the respondents the Corporation of 
the Village of Blyth. The orders appealed from are right, and 
should be affirmed. They do not interfere with any agreement 
between the Bell Telephone Company and the appellants. See 
the Ontario Railway and Municipal Board Act, 1906, sec. 17, 
sub-secs. 2 and 3. Moreover, the appellants do not of necessity 
lose connection with adjacent townships, and they may agree to 
connect their system with that of such townships, under sec. 8 of 
the Act of 1910, or, in case of refusal, connection may be ordered 
by the Board under sec. 9 of the same Act. The language of the 
Act of 1910, sec. 9, is imperative; and the Railway Board has no 
option in the matter of ordering connection; but the terms and 
conditions upon which such connection is brought about are in 
the sole discretion of the Board. Nothing turns upon the fact 
that the agreement between the Bell Telephone Company and the 
appellants was ratified by the Board, when it is observed that, 
by the order ratifying, the Board reserves the right to rescind or 
vary it in any way they may desire. The question of expense of 
building and maintaining the necessary switch-board and other 
appliances for connection between the appellants’ and respondents’ 
systems, be the expense much or little, does not give any right to 
appeal. This expense is only a question of fact, part of the terms 
and conditions imposed upon the appellants, and the Board’s 
decision upon all matters of fact is final and conclusive. See 
sec. 41, sub-sec. 3, of the Ontario Railway and Municipal Board 
Act, 1906. As to the proceedings before the Board on the 24th 
February, 1910, we submit that the appellants have no cause of 
complaint, because, after the order had been made, a rehearing 
of the application was granted them, whereat the whole evidence 
was gone over, and every opportunity was given the appellants 
to present their case fully. As to the objection that there is no 
authority in the statute by which the expense of installing the 
necessary equipment may be provided for in order to comply 
with the order of the Board, we submit that under sec. 11, sub
sec. 16, and sec. 13, sub-sec. 6, of the Act of 1908, the appellants 
may pass the necessary supplementary by-law and levy the cost 
upon the subscribers; but, if these sections do not confer the right, 
then the order of the Board carries with it the necessary authority 
to raise the money, and the Board may, under sec. 20 of the 
Ontario Railway and Municipal Board Act, 1906, build the



2 D.L.R. ] Brussels v. McKillop Telephone. 847

ONT.

C. A.
1912

Village of 
Brussels

McKillop
Telephone

System.

Argument

March 6,1912. Moss, C.J.O.:—These are appeals from orders 
or decisions pronounced by the Ontario Railway and Municipal 
Board. So far as the respondents to the appeals are concerned, 
the matters are separate and distinct ; but substantially the same 
cpiestions are involved; and the appeals, which were heard during 
the same sittings of the Court, may be conveniently dealt with 
together.

The first two in point of time of the orders complained of were 
pronounced upon an application made by the Corporation of 
Brussels, on which they named as respondents “The McKillop 
Municipal Telephone System.” This was not a proper proceed
ing. While it seems that there is an association of individual 
subscribers who for convenience act under that name, it does not 
appear that there is any corporate body or company known to 
the law capable of responding by that name to the application 
made by Brussels to the Board for the orders now in question. 
Having been constructed and installed in 1908, under the pro
visions of the Local Municipal Telephone Act, 1908, the system 
and all works and property acquired, erected, or used in connec
tion therewith, became vested in the Municipality of McKillop 
in trust for the benefit of the subscribers. The opposition to the 
application was made through the municipality; but it may be 
questioned whether, in the form in which the proceedings now 
stand, the orders made could be effectively enforced, if capable 
of enforcement under any circumstances.

But more formidable objections appear when the substantial 
questions between the parties are examined.

The respondents the Corporation of the Village of Brussels, 
as trustees for the subscribers of the local telephone system 
known as the Brussels Morris and Grey Telephone System, made 
application in October, 1910, to the Ontario Railway and Muni
cipal Board for an order for connection, intercommunication, or 
reciprocal use in the transmission of business between the tele
phone systems of the respondents and the appellants. The 
applicants alleged that their system was located in the territory

appellants' portion of the line, construct and establish the neces
sary switch-boards to complete the connection, and assess the 
amount against the appellants; and, what the Board may do 
for the appellants, they may do themselves.

W. M. Sinclair, for the respondents the Corporation of the 
Village of Brussels. The arguments advanced on behalf of Blyth 
apply with equal force to the Brussels case. As to the jurisdiction 
of the Board, see sec. 30 of the Ontario Railway and Municipal 
Board Act, 1900, and sub-sec. 3 of sec. 11 of the Local Municipal 
Telephone Act, 1908. Section 43 of the Ontario Railway and 
Municipal Board Act, 1900, does not allow appeals on questions 
of fact; and, therefore, the appellants have no right to be here.

Hays, in reply.
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immediately adjacent to the appellants’; and that they had been, 
for some months previous to their application, desirous of entering 
into an agreement with the appellants for such connection, inter
communication, or reciprocal use; but the latter had declined to 
do so. Apparently, the application was based upon sec. 0* of the 
Ontario Telephone Act, 1910—10 Edw. VII. ch. 84—which seems 
to be the only enactment that affords any warrant for the applica
tion.

It is very difficult, however, to give any intelligible meaning 
to the language of the section. Read literally, it does not compre
hend this case; on the contrary, it would seem to be providing 
for some case of a company or person, as defined by sec. 2 (c)f of 
the Act, having two or more systems or lines “located in 
territory adjacent to each other.” Doubtless, this was not the 
intention; but, in the present form of the section, the real intention 
is not clearly expressed. The order of the Board dated the 10th 
March, 1911, which directs connection, intercommunication, 
joint operation, reciprocal use, and transmission of business, pur
ports to be made in pursuance of sec. 9; but, as pointed out above, 
that section is halting and uncertain in expression; and, in strict
ness, it does not confer jurisdiction in this particular case.

There still remains the question of jurisdiction dependent 
upon the existence of an agreement between the appellants and 
the Bell Telephone Company, substantially for the purposes 
recognised and authorised by sec. 8Î of the Ontario Telephone 
Act, 1910, and which had been approved of by the Board prior 
to the application by Brussels.

The appellants and the Bell Telephone Company were working 
under this agreement when the orders now in question were made 
by the Board. It is said that there was no intention to interfere

*9. Wherever the telephone «y»terns or lines of any company or person 
are located in territory adjacent to each other and in the event of any 
company or person owning, controlling, or operating one or more of the said 
telephone svstems, refusing or neglecting to enter into an agreement for 
any or all of the purposes mentioned in the next preceding section, the Board 
shall issue an order providing for such connection, intercommunication, 
joint occupation, reciprocal use, or transmission of business upon such terms 
and conditions as it may deem advisable.

t 2. (c) “Company or Person" shall mean any Company, Corporation, 
Municipal Corporat ion, Association, individual or aggregation of individuals 
owning, controlling, or operating a telephone system or lines within the 
Province of Ontario, and not within the legislative authority of the Parlia
ment of Canada.

18. Subject to the approval of the Board every company or jierson shall 
have power to enter into any agreement or agreements with any other 
company or person for the purpose of providing for connection, intercom
munication, joint ojieration, reciprocal use, or transmission of business as 
between the respective systems controlled, owned or ojierated by such 
companies or jiersons, and may make such arrangements as shall be deemed 
advisable for the proper apportionment of expenditures and commissions, 
the division of receipts and profits, or such other adjustments as may be 
necessary under any such agreement.
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with that agreement, and that there is in fact no interference 
with it

But it is obvious that compliance with the order by the appel
lants does seriously alter their relations with the Bell Telephone 
Company. It exposes them to the consequences of a breach of 
the agreement, ami may deprive them of the benefits and advan
tages which they now enjoy under it. And, while the agreement 
remains as an existing agreement sanctioned and approved by 
the Board, the Bell Telephone Company are entitled to assert 
their rights under it and to claim that they should remain undis
turbed and unaffected as long as the agreement stands. The 
Board has undoubted power to rescind the order for good cause, 
but the jurisdiction to do so should be exercised only upon a 
properly framed application for that purpose, to which all those 
who are interested are parties or of which they are properly 
notified.

At present, the agreement is a valid subsisting agreement; 
and, while, upon an application regularly framed and constituted 
as to parties, the Board may determine its true meaning, yet 
while it stands the Board is without power or jurisdiction to 
alter or vary it.

And the important question is, whether the Board has, in 
the present state of the legislation, any power or jurisdiction to 
order the performance of work of construction and connection 
with the Brussels system, involving the expenditure of money 
upon capital account by the subscribers to the appellants' system. 
There are no express provisions covering such a case; and the 
different sections to which we were referred by counsel for the re
spondents fall far short of supplying the necessary machinery 
for imposing or collecting funds to meet the outlay which obedience 
to the orders imposes.

Apart from these latter considerations, however, the want of 
jurisdiction to deal with the application made on behalf of Brussels, 
based upon the other grounds referred to, is sufficient reason for 
allowing the appeal.

There is no difference in substance between the case of Brussels 
and the case of the application by the Corporation of the Village 
of Blyth. Except as to the form of the application with respect 
to the parties respondent, all the objections to the power and 
jurisdiction of the Board apply with the same force as in the 
Brussels case. The order complained of in the Blyth case is to 
the same effect as that pronounced in the Brussels case. The 
appeal is on the same grounds, and the result should be the same.

Both appeals should !>e allowed, and the orders complained 
of be set aside with costs to the appellants in each case.

fîarrow, J.A., concurred.
Maclaren, J.A. (Brussels case):—This is an appeal by the 
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subscribers to the municipal telephone system of the township, 
on leave granted by the Court, from an order of the Ontario 
Railway and Municipal Board of the 10th March, 1911, ordering 
the appellants to build and operate a switch-board in or adjacent 
to the town of Seaforth and a trunk telephone line therefrom to a 
point half-way between Seaforth and Brussels, there to connect 
with the Brussels line to that village; and from an order of the 
said Board of the .5th May, 1911, refusing to vary or rescind the 
order of the 10th March.

The appellants were organised under sec. 11 of the Local Muni
cipal Telephone Act, 1908, 8 Edw. VII. (Ont.) eh. 49, but have no 
switch-board of their own, their switching being done by the 
Bell Telephone Company, in Seaforth, under an agreement which 
was duly approved by the said Board in accordance with the pro
visions of sec. 10 of the Ontario Telephone Act, 1910, 10 Edw. 
VII. ch. 84. Section 11 of this Act provides that no company or 
person owning such a telephone system or lines shall enter into 
any contract, agreement, or arrangement with any other com
pany having authority to construct or operate a telephone system 
or line, restricting competition in the supply of such service, 
unless the same is just and reasonable, and until such contract, 
agreement, or arrangement has been submitted to and received 
the assent of the Board.

The said agreement contained a provision that during its 
continuance the appellants should not connect their telephone 
system with the system of any company or persons operating in 
competition with the Bell Telephone Company, and without the 
consent of the Bell Telephone Company; and it appeared that the 
applicants in this matter operated in opposition to the Bell Tele
phone Company, and that the latter refused the appellants the 
right to connect their system with that of the applicants.

The applicants relied upon a clause in the approval of the 
Board, to the effect that the right of revoking or varying the order 
was reserved; but, in my opinion, such reservation does not confer 
any greater power upon the Board than is found in the Ontario 
Railway and Municipal Board Act, 1906, 6 Edw. VII. ch. 31, sec. 
1C (4), which says that “The Board may review, rescind, change, 
altvr or vary any rule, regulation, order or decision made by it."

By sec. 14 of the Ontario Telephone Act, 1910, it is expressly 
enaettd that the Board shall not have the power “to alter or 
vary a.iy agreement between a municipal corporation and a 
compan>. or between two or more companies or persons.” What 
they cannot do directly, I do not think they can do indirectly or 
by a side w.nd, as is attempted by the orders now appealed from.

The agreement between the McKillop telephone subscribers, 
which must have tx»en found by the Board to have been just 
and reasonable when they gave it their approval, should stand 
until, after proper notice to the parties, they have an opportunity 
of eating their objections to the variance or revocation of such
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approval. So long as such approval stands unchanged and unre
voked, I am of opinion that the Board is without jurisdiction to 
pass such orders as are now in appeal.

I do not consider it necessary at present to consider the other 
matters argued before us, or to express any opinion as to whether 
or not the orders in question would be a compliance with the pro
visions of sec. 9 of the Ontario Telephone Act, 1910, even if the 
above objection did not exist.

In my opinion, the appeal should be allowed.
(Blyth case.) The same objection applies to the order of 

the Ontario Railway and Municipal Board in this case as in the 
Brussels case ; and, for the reasons given therein, I am of opinion 
that the appeal should be allowed and the orders set aside.

Meredith, J.A. (Brussels cast»):—The appellants have a 
local telephone system which satisfies all their needs ; and they 
are naturally opposed to any action which would disturb that 
system or the very satisfactory arrangements made lietween 
them and the Bell Telephone Company, under which the appel
lants’ lines are operated by the company and under which the 
subscribers to the appellants’ system arc also given intercommun
ication with the company’s subscribers; and under which arrange
ments the appellants are bound not to make connection with any 
other system.

Upon an application made by the respondents to the Ontario 
Railway and Municipal Board, which was heard by one member 
of the Board only, an order \ as made requiring the appellants to 
connect their system with that of the respondents, and to give 
intercommunication between the subscribers of each, and, for 
that purpose, to build and operate a trunk line and a switch
board—which would, of course, necessitate providing also a 
room, light, and heat sufficient for the purpose. The order, if 
obeyed, would compel the appellants to break their agreement 
with the Bell Telephone Company and put an end to all their 
rights and benefits under it, obliging them to operate their own 
lines at very considerable continued expense, in addition to the 
very considerable expense of doing the work ordered to be done 
by them ; entirely reversing their policy in the operation of their 
lines and making the operation much more costly, as well as 
depriving them of the benefits of intercommunication with the 
Bell Telephone Company’s subscribers; unless, indeed, that 
company should see fit to make some other agreement with 
them, which neither they nor the Board would gave any power 
to compel.

If the Board had the power to do this injustice, the appel
lants must submit to it, as well as must the Bell Telephone Com
pany, for in that case there would be no right of appeal ; but, if 
the Board had no such power, this Court can and must relieve 
the appellants from it: and the power to make such an order
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ought to be made to appear with very reasonable clearness to be 
upheld in this Court; but I am unable to find, in all the legislation 
upon the subject, sufficient authority to support it.

The first question that strikes the mind, in dealing with the 
case, is: where is the money to come from which must he ex
pended in obeying the order? And it must be borne in mind 
that, if the power exist, there is no limit of the amount which the 
Hoard may thus require to be expended; it may be little in one 
case, but it may be very great m another, and that quite apart 
from any damages any one might be compelled to pay for breach 
of contract such as that involved in this ease. 1 have been unable 
to find any source from which the money which must be paid 
out, if the order in appeal is complied with, is to come; and I 
cannot help thinking that, if the subscribers to such systems 
could be so made personally liable, they might go a long time with
out the advantages of a telephone rather than run the risk of being 
burdened with the cost of doing that which is altogether against 
their wishes, and that which they believe to be their best interests, 
upsetting their whole plan of operation, compiling a breach of 
their contract, with whatever consequences might follow from it, 
as well as requiring them to do that which they have carefully 
provided against—operate their own system. The cost of con
structing and maintaining a system is to be paid by the “init
iating municipality,” and may be recovered from the subscribers 
in the manner provided for in the enactments; but such “cost” 
must, 1 think, under the words of the enactment, as well as the 
reasonableness of the thing, be limited to the construction and 
maintenance of the system as contemplated and desired by the 
subscribers, and which they have |>etitioncd the municipality 
to undertake for them, and not a different system which they do 
not desire, but which some other system endeavours to force 
upon them; and, of course, there is no warrant for compelling the 
municipality to pay without recoupment.

It may very well be that the Hoard would have power to 
order connection and intercommunication where the applicants 
were willing to pay the cost of making the connection and where 
it could be done without inflicting upon any party such injustice 
as the appellants reasonably complain of in this case. 1 can 
find no sufficient authority for an order which has the effect of 
the order made in this case; nor is there any need for it.

There is no good reason why the respondents should not make 
arrangements with the Hell Telephone Company similar to those 
made by the ap|x>llants with that company, arrangements 
which evidently could be made at much less cost and which would 
not only give the respondents all they sought in this application, 
but also intercommunication with the company's subscriliers as 
well ; but that they would not, because, I have no doubt, of some 
feeling against, and concerted opposition to, that company,
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to give effect to which the appellants are to be driven from their 
alliance with it, and compelled, at great cost, to establish switching 
stations and operate their own lines, as well as to lose the benefit 
of intercommunication over the Bell system, and take the conse
quences of a breach of the agreement with the company.

For two other reasons, I am also of opinion that the order 
cannot stand: (1) there was no power in one member of the Board 
to hear the application and make the order; and (2) the applica
tion should have been made against the municipality, not against 
the “system,” which is not a legal entity: and there is still another 
reason, which I shall mention in dealing with the like ease of 
Blyth and McKillop.

The order should, 1 think, be rescinded for want of juris
diction.

(Blyth case.) This case is quite the same os the Brussels 
case, in which 1 have just expressed my opinion, except in these 
respects: (1) the initiating municipality is properly proceeded 
against; and (2) the application was heard, and the order made, 
by the full Board: and, therefore, all that 1 have said in the other 
case;, except in these respects, applies fully to this case: but I 
desire to add a few observations now, applicable alike to each 
case.

The Bell Telephone Company are materially affected by the 
order; and, according to first principles in the administration of 
justice, ought to have been given an opportunity of being heard 
upon the application: they might have desired to oppose it u|xm 
the merits, if the Board had jurisdiction: and they might also 
have desired to contend, and possibly might have been able to 
convince the Board, that the order sought would be one 
substantially affecting rights in them, over which, not being a 
provincial corporation, the Board had no power: see sec. 2 (c) 
of the Ontario Telephone Act, 1010.

This appeal should, therefore, be dealt with in the same 
manner as the other.

Mauee, J.A.:—Looking at the provision for extensions in 
secs. f>, 7, and 11 of the Local Municipal Telephone Act, 1908, 
and the provisions for connection and switch-boards in secs. 10
and li. and the amend mente in 1910 and 1911 by 10 Edn VII. 
ch. 92, secs. 1 and 4, and 1 Geo. V. ch. 50, sec. 2 (13 a., (5), (0)), 
I am inclined to think the council would be entitled to collect 
from the subscribers the additional cost imposed upon it by 
law. It would appear to he one of the risks run by those who 
invoke for their private convenience the authority of the muni
cipality to use the highways for the poles and lines, and break, 
dig, and trench the same, or private property, that they may be 
called upon to submit to mori ««tension and exjwnse and a wider 
connection than they origin contemplated. As the munici-
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pality is, under sec. 10, authorised to enter into agreements for 
connection with other systems, I would think that, under sec. 4 
of the Ontario Telephone Act, 1910, the Hoard would have power 
to order it to do so.

But, for the other reasons stated by my Lord the Chief Justice, 
I agree that the appeals should be allowed.

Appeals allowed.

WALLACE v. EMPLOYERS’ LIABILITY ASSURANCE CORPORATION

Ontario Court of Appeal. Mosh. C.J.O., G arrow. Maclaren, Meredith, and 
Magee, JJ.A. March Ü, 1912.

1. Insurance i 8 VI B—250)—Accident policy—Passenger stepping on 
cab—Double liability—“Ribi.no,” meaning of.

A passenger on a street car who had arrived at his destination and 
descended to the street, when the ear stopped for the purpose on his 
signal, but seeing an approaching motor ear likely to run him down, 
unsuccessfully attempted to get hack on the car then in motion and 
was injured in so doing cannot claim under the double indemnity 
clause of an accident insurance policy limited to accidents while 
“riding as a passenger in or upon a public conveyance."

[Anable v. Fidelity and Casualty Co., 03 At 1. Rep. 92, 73 X.J.L. 
320. and 74 X.J.L. 086, approved.]

Appeal by the defendants from the judgment of Meredith, 
C.J.C.P., 25 O.L.R. 80, in an action upon an accident insurance 
policy, in favour of the plaintiff’s claim for temporary total 
disability and his further claim for double indemnity, upon the 
ground that, when he sustained the accident in respect of which 
he claimed, he was “riding as a passenger" upon a public con
veyance.

X. II'. Rowell, K.C., for the defendants, argued that the 
plaintiff was not “riding as a passenger" when the accident 
occurred. He ha! alighted, and was merely entitled to the rights 
of a person on the public highway. The word “passenger" 
implies an intention to travel, while the plaintiff was at his 
journey’s end, and was on property not controlled by the railway 
company : Booth's Street Railway Law (18921, sec. 32(1; see note 
on p. 445 and case of Creamer v. Went End SI. /(.IV. Co. (1892), 
31 N.E. Repr. 391, there cited ; also Platt v. Forty-Second SI. and 
Grand St. Ferry /(./(, Co. (1874), 2 Hun. (N.Y.) 124. On the 
question of intention, he referred to Am. & Kng. Encyc. of Law, 2nd 
ed., vol. 1, p. 305, and cases there cited, especially Hendrick v. Em
ployers' Liability Assurance Corporation (1894), 02 Fed. Repr. 893. 
He referred particularly to the case of A nahle v. Fidelity and Casu
alty Co. of N.Y. (1900), 03 Atl. Repr. 92, 73 N.J.L. 320, affirmed 
(1907), 74 N.J.L. 080. He also referred to .Etna Life Insurance Co. 
v. Vandecar (1898), 80 Fed. Repr. 282. On the other point in the 
case, the evidence, while somewhat conflicting, shewed that the
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plaintiff was not wholly disabled by the accident, as he assisted 
his wife in looking after the heating of the premises of which 
they jointly had a lease, and in the buying of necessary stores, 
so that he was not entitled to the benefits under the policy arising 
from total disability: Am. & Eng. Encyc. of Law, 2nd ed., vol. 1, 
p. 336, and cases there cited.

D. Urquhart, for the plaintiff, argued that there was ample 
evidence to support the finding of the learned trial Judge that the 
plaintiff's injury wholly incapacitated him from business: Young 
v. Travelers Insurance Co. (1888), 80 Me. 244; Hooper v. Acci
dental Death Insurance Co. (I860), 5 H. <fc N. 546. On the other 
point, reference was made to Theobald v. Hailway Passengers 
Assurance Corporation (1854), 10 Ex. 45, as the earliest case on 
the subject. That case was followed in Poms v. Ontario Accident 
Insurance Co. (1901), 1 O.L.R. 54, and shews that a passenger 
remains a passenger until he has safely landed at his destination. 
The plaintiff could not be said to have alighted safely from the 
car until he had got a foot-hold upon the street which he could 
maintain. Reference was made to the following cases and authori
ties: Nellis on Street Railways, 2nd ed., secs. 260,261; Northrup 
v. Railway Passenger Assurance Co. (1871), 43 N.Y. 516; May on 
Insurance, 4th ed., secs. 521, 524-529 (incl.); Tooley v. Railway 
Passenger Assurance Co. (1873), 2 Ins. L.J. 275.

Rowell, in reply, argued that the cases cited on behalf of the 
respondent were not applicable, and that the A noble case covered 
the whole ground. [Anable v. Fidelity and Casualty Co., 62 Atl. 
Rep. 92, affirmed 74 N.J.L. 686.]

March 6. Maclaren, J.A.:—This is an appeal by the de
fendants from a judgment of Meredith, C.J., without a jury, 
awarding the plaintiff 81,300 for 26 weeks’ total disability from 
injuries received after alighting from a street car in Toronto. 
The defendants had issued a policy in the plaintiff's favour, 
insuring him against injuries for 825 a week for “temporary 
total disability;” the amount to be 850 a week if the injuries 
were sustained “while riding as a passenger in or upon a public 
conveyance.”

The claim was resisted on the ground that the plaintiff's 
illness and disability were caused not by the alleged injury, but 
were due to locomotor ataxia or an aneurism. The trial Judge 
found for the plaintiff on this issue; and, although urged in the 
reasons for appeal, it was abandoned in the argument before us.

Another ground of defence was, that the plaintiff was a com
mercial traveller, but before the accident in question he had ceased 
to be such, and had become the keeper of a boarding-house, and 
had followed this business during the period claimed for. “Tem
porary total disability” is defined in the policy as arising from 
injuries resulting in the “assured being immediately, continuously, 
and wholly disabled, and thereby prevented from transacting
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any and every kind of business pertaining to his occupation.” 
The trial Judge found as a fact that the boarding-house business 
was his wife’s, and not his; and that the trifling assistance he 
gave her was not sufficient to affect his claim. This finding 
seems to be amply justified by the evidence, and the appeal on 
this ground should be dismissed.

The third ground of appeal is more serious. It is contended 
by the defence that, even if the plaintiff were entitled to 825 a 
week, he is not entitled to 850 a week, or the double allowance, 
as his injuries were not sustained while he was “riding as a pas
senger in or upon a public conveyance.”

The word “passenger” had been variously defined, and it 
is difficult to frame a definition that would be of general applica
tion. It usually means one who travels or is carried in a vessel, 
coach, railway or street car, or other public conveyance, entered 
by fare or contract express or implied. The precise time at which 
the traveller becomes a passenger or ceases to be such depends 
upon the facts of the particular ease. If the carrier owns or con
trols the station, platform, or other premises where the journey 
begins or terminates, the relation of carrier and passenger may 
begin sooner and terminate later than in the case of a tram or 
street car, where the carrier has no control over the place of de
parture or arrival. In the present case we have not to determine 
whether the plaintiff had ceased to lie a passenger with reference 
to the Toronto Railway Company when he received the injury 
complained of, but whether at that time he was “riding as a pas
senger in or upon a public conveyance.”

The facts of the case as given by the plaintiff in his evidence 
are quite simple. He was a passenger on an open street car in 
the city of Toronto, which stopped to let him off at the regular 
stopping place, just opposite his home. When he stepped on the 
ground, an automobile going in the same direction was about 
to run him down, and to save himself he tried to get on the street 
car again, which by this time was in motion. He says he reached 
out to catch hold of the handle of the car, and was jerked around, 
and fell between the car and automobile, his l ead striking the 
side of the car as he fell.

We were not referred to any Canadian or English case precisely 
in point; but there are a number of American cases that are 
very similar to the present one.

In Creamer v. West End St. R.W. Co. (1892), 156 Mass. 320. 
a passenger had taken one or two steps from where he touched the 
ground on leaving his car and was struck by another car. The 
Court said: —

\\V are of opinion that he was not a passenger when the accident 
occurred, and that he cea*ed to lie a passenger when lie alighted ujion 
the street from his ear. The street is in no sense a passenger station, 
for the safety of which a street railway company is responsible. When 
a passenger steps from the car upon the street, he become* a traveller 
upon the highway, and terminates his relations and rights as a pas-
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Kengor, and tin* railway company ia not rc»pon»ih!e to him a* a carrier 
for the condition of the street, or for hi# safe passage from the car 
to the sidewalk.

In Platt v. Forty-Second St. and Grand St. Ferry li.li. Co., 2 Hun 
(N.Y.) 124, the plaintiff hud left the company's car ami was pass- Wallace 
ing the horses which had been drawing it, when one of them EMpU)yrR8» 
injured her. It was held that she had ceased to be a passenger i,n ii.trv 
on the ear, and that the liability of the company, if any, was not 
that of a common carrier, but depended upon the principles TIoS
that apply to all persons lawfully using the highway. ----

Anable v. Fidelity and Casualty Co. of AM'., 73 N.J.L. 320 
(1900), was an action on a policy in the same terms as the one in 
this case—providing for double indemnity for an injury “while 
riding as a passenger in or upon a public conveyance.” While 
the train was at a station, the assured stepped cm the 
station platform to buy a paper. The train started, an 1 the as
sured grasped the handrail of one of the cars, but fell, and the last 
car passed over his body, killing him instantly. The trial Judge 
held that the rights of the parties must Ik* ascertained by the 
plain natural meaning of the language used ; that he was not in a 
car nor on a car, nor on any part of a train at the time of the injury ; 
that he was insured not simply as a passenger, but was entitled 
to the double indemnity only if the injury was received while within 
or on the car or other public conveyance, which was considered a 
less hazardous risk than while in the act of getting on or off, 
which might involve a considerable degree of peril. This judg
ment was affirmed and approved unanimously by the appellate 
Court of eleven Judges: 74 N.J.L. 686 (1907).

The reasoning in this last case commends itself to my judgment.
In the present case the plaintiff was not in fact either in or on the 
car when he received the injury. If he had been, he would not 
have been injured. It is common knowledge that the vast 
majority of street car accidents to passengers occur in connection 
with entering or leaving the car, injuries to those in or on the cars 
being limited to the rarer cases of collisions or the car running 
off the track. I do not think that the language of the policy 
should be strained so as to cover a risk which does not come within 
its terms; and a risk for which the proper premium was not paid.

I am further of opinion that the plaintiff was not even a “pas
senger,” within the meaning of the policy, at the time he received 
the injury. He had fully completed the journey for which he 
had entered the car and paid his fare. The car had stopped at 
his request at the very spot at which he desired to alight, and with 
which he was very familiar, as it was almost at his own door.
He had completely separated himsclr from the car and was se
curely landed on the roadway. His subsequent attempt to lay 
hold of the car and get upon its steps was not for the purpose of 
resuming his journey or again Incoming a passenger on the car, 
and was in no way connected with his having been a passenger 
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a short time previously. His position was the same as that of 
any foot-passenger on the street who might find himself in the 
same peril, and might try to take refuge from the deadly auto
mobile. Hut I do not think it is necessary to decide whether, 
at the time of the accident, he was a passenger or not; it is suffi
cient that he was not then “riding as a passenger in or upon a 
public conveyance.”

In my opinion, the plaintiff is entitled only to single and 
not to double indemnity, and the 81,300 awarded him should 
be reduced to $050.

There should be no costs of the appeal.

Meredith, J.A.:—The first question is, whether the plaintiff, 
at the time of his injury, was “riding as a passenger in or upon” 
the street car; and is not the broader one whether, at that time, 
he might be considered merely a passenger as against the railway 
company.

He had been a passenger riding in and upon the street car, 
but had reached his destitution, the car had been stopped to let 
him down, and he had alighted upon the public road, severing 
entirely all actual connection between himself and it; but, being 
put in imminent danger by a rapidly approaching motor car, 
lie caught at the street car again, though it had by that time been 
started again and was in motion; and, in endeavouring to escape 
injury from the motor car by getting upon the street car, fell, or 
was thrown down, coming in contact with the moving cars, 
and so was severely injured. His purpose in trying to get upon 
the street car again was not to resume his journey; that was ended; 
nor was it to begin a new journey; it was solely to escape injury 
by the negligently-driven motor car. It is idle to say that there 
was negligence on the part of the railway company, if that would 
Make any difference; how could their servants foresee and be 
blameable for the misconduct of the driver of the motor car? It 
was at the plaintiff’s instance, and upon his signal, that the street 
car was stopped at this alighting place; an entirely proper place 
to stop for that purpose; the danger was something not foreseen 
by the plaintiff or any one else, because doubtless not apparent 
until the motor car was almost upon him; avoidable, with any 
sort of care on the part of iN driver, up to almost the last moment.

Under these circumstances, it is impossible for me to find 
that the man was “riding in or upon” the street car when he was 
injured; if he had been in or upon the street car, he would not 
have been injured as he was. The case would have been different 
if he had, after alighting, boarded the car again with the intention 
of resuming his journey, or of beginning a new one; but nothing 
like that was the case. Their plain meaning ought to be given 
to plain words, even though the result be different from that 
which one would prefer. And such is the effect of the cases in 
the Courts of the State of New Jersey, which, though very much 
in point, were not referred to at the trial.
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The case, therefore, is not one for “double indemnity” under 
the policy in question, but for single indemnity; and the amount 
of the judgment entered for the plaintiff ought to be reduced 
accordingly.

The appeal upon the other ground fails entirely; there is 
ample evidence to support the finding that the plaintiff's injury 
caused him “temporary total disability,” within the meaning of 
those words contained in the policy.

Moss, C.J.O., G arrow and Magee, JJ.A., concurred.
Appeal allowed in part.

RICE v. GALBRAITH.

Ontario lUvinional Court, I'lute, Latch foul, am I Sutherland, JJ.
March 8. 1912.

1. Brokers (61IU—12)—Real estate agent—Salk iiy owner direct
—AoENT'S PREVIOUS DEALINGS WITH 1‘1'RCIIA8KB.

If a mil estate agent i* employed by tin* owner to sell hi* pro
perty and bring* it to the notice of a prospective purchaser, the owner, 
who subsequently makes the sale himself to tin same purchaser 
without knowing that the purchaser came to him t rough the agent, 
i* liable to pay the agent's commission if there has b *en no revocation 
of the agent's authority, and the contract of employment specified 
no timo limit.

il.oca tom v. Vlough, 17 Man. L.R. (Wifi, doubted ; Wilkinson v. .4/- 
nton, 48 L.J.Q.B. 733, approved; Iturchcll V. domic, [ 101(1] A.C. 
tl 14 ; Stratton v. Yachon, 44 Can. 8.C.R. 303, and Sagar v. Shcffcr, 2 
O.W.X. (171, specially referred to.]

Appeal by the plaintiffs from the judgment of Denton, 
Jun. Co. C.J., dismissing an action in the County Court of the 
County of York for commission on the sale-price of the defendant’s 
land, upon a sale brought about by the efforts of the plaintiffs 
as the defendant’s agents for sale, as they alleged.

G. //. Kilmer, K.C., for the plaintiffs. In the Court below 
the case was decided in favour of the defendant, on the ground 
that he did not know, when he sold to the purchaser, that she 
was the plaintiffs’ client. Assuming the facts, which are not 
open to dispute, that the defendant employed the plaintiffs to 
sell the property, and that the plaintiffs brought it to the notice 
of the purchaser, their right to the commission Is established, 
and is not affected by the fact that, when the defendant sold the 
property, he did not know that the purchaser was the client of the 
plaintiffs: Sager v. Sheffer (1911), 2 O.W.X. 071, and the ease 
there cited of Wilkinson v. Alston (1879), 48 L.J.Q.I3. 733; Bur- 
chell v. Gowrie and Blockhouse Collieries Limited, [1910] A.C. 
014. The learned trial Judge relied on the case of Locators v. 
('lough (1908), 17 Man. L.It. 059; but it is submitted that the 
authorities above cited should be followed in preference to the 
Manitoba case.

J. J. Maclennan, for the defendant, argued that the Manitoba 
ease was absolutely in point, and should l>c followed. The agent, 
in order to be entitled to a commission, must do more than
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merely say that certain premises are for sale—he must be the 
efficient cause, the causa causant, of the transaction: Burchell v. 
Cowrie and Blockhouse Collieries, [1910] A.C. 014, in which ease 
the agent was an active intermediary, and did more than merely 
introduce the purchaser. Locators v. Clough, 17 Man L.R. 659, 
was an unanimous judgment of the Manitoba Court of Appeal, and 
shews that the onus is on the plaintiffs to shew that but for their 
intervention the sale would not have taken place. He also 
referred to Stratton v. Vachon (1911), 44 Can. 8.C.R. 395, per Duff. 
J., at p. 400, where he refers to Lord Atkinson’s judgment in the 
Burchell case, at p. 024.

[Sutherland, J., referred to Singer v. Bussell (1912), 25 
O.L.R. 444.]

Kilmer, in reply, argued that the plaintiffs had rendered valu
able service to the defendant in connection with the sale, and 
referred particularly to the judgment of Cotton, L.J., in Wilkin
son v. Alston, 48 L.J. Q B. 733, at p. 736.

March 8. Clute, J.:—-The action is for a commission on 
the sale of land. The defendant listed the property with the 
plaintiffs, real estate brokers, in Toronto, for sale. It is clearly 
established that the plaintiffs brought the property to the notice 
of Mrs. Rough, who subsequently became the purchaser. The 
house was examined by her at the instance of the plaintiffs. Mrs. 
Rough is under the impression that her attention was first brought 
to the house at the iastance of her brother-in-law, Mr. Blackie; 
but in this, I think, she is mistaken; and the Judge, while not 
deciding the point, seemed also inclined to that view.

Subsequently, another brother-in-lav of hers got in communi
cation with one of the builders, and so with the defendant, Gal
braith, and, acting for Mrs. Rough, finally agreed upon the 
purchase-price, which was $100 less than the defendant had 
instructed the plaintiffs to accept.

Upon the evidence, there can be no reasonable doubt that it 
was through the action of the plaintiffs that the defendant got 
in communication with the purchaser; and so I think it may be 
fairly found upon the evidence that the sale would not have been 
brought about but for the action of the plaintiffs. But it is 
said, and the judgment below proceeds upon this sole ground, 
that the sale was in fact made by the defendant without knowing 
at the time that the attention of the purchaser had been brought 
to the premises by the plaintiffs. Upon this ground the trial 
Judge found for the defendant, following Locators v. Clough, 
17 Man. L.R. 659. The judgment is by the Court of Appeal. 
Phippen, J.A., by whom the judgment of the Court was given, 
says:—

I have no doubt that had the defendant sold with knowledge that 
the property had been introduced to Forrest by the plaintiff*, he 
would be liable for some commission. I cannot, however, hold tliât 
the mere introduction of the property to Forrest without endeavouring
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to negotiate or in fact negotiating a sale is itself an earning of the ONT
agreed conimiasiun. tlie owner effecting a sale on terms less favourable ——
than those expressed in the commission contract, in ignorance of ^ 
the plaintiffs' action, ami under circumstances which did not place 
him upon inquiry. r,cB

I do not take this to be the law. A number of the cases 0alb^ut„
bearing upon this point are referred to in Sager v. Sheffer, 2 O.W.N. ----
671. It has been held sufficient in most cases that the agent lias nut*,J* 
been instrumental in bringing the purchaser and vendor together, 
although the negotiations are subsequently conducted exclusively 
by the parties. “If the relation of buyer and seller is really 
brought about by the act of the agent, he is entitled to commission 
although the actual sale has not been effected by him:’’ Green v.
Bartlett (1803), 14 C.B. N.S. 681, 685; Steere v. Smith (1885),
2 Times L.R. 131. “It is sufficient if the purchaser becomes 
such through the agent's intervention:” Mansell v. Clemente 
(1874), L.R. 9 C.P. 139. Wilkinson v. Alston, 48 L.J. Q.B. 733, 
is a very strong case in the plaintiffs' favour. This was not 
referred to in the Manitoba case |Locators v. Clough, 17 Man.
L.R. 659].

The recent case of Burchell v. Cowrie and Blockhouse Collieries 
Limited, [1910] A.C. 614, was applied in Stratton v. Vuchon, 44 
Can. S.C.R. 395. The last case proceeds upon the ground that the 
agent had brought the owner into relation with the person who 
finally became the purchaser, and was, therefore, entitled to the 
customary commission.

The plaintiffs having brought the parties together and a sale 
having been effected by their intervention, it is not sufficient, 
in my opinion, to disentitle them to a commission to say that 
the vendor had proceeded with his negotiations with the pur
chaser without the knowledge that the agents had been instru
mental in bringing the parties together.

I think this point was involved in the decision in the Wilkinson 
case. After various negotiations, in that case, the sale was finally 
made by the agent writing a letter to a broker reminding him that 
the vessel was for sale. The broker took no notice of this letter, 
and neither the plaintiff nor the defendant was aware that the 
letter was written, but subsequently the broker wrote to the 
defendant, and afterwards disclosed the name of the principal 
for whom he was acting, and the sale was then effected. Bramwell,
L.J., put the case very broadly: “The defendant practically said 
to the plaintiff, ‘If you or White can find me a purchaser, and 
the purchase is completed, 1 will pay you a commission.’ And 
the expression, ‘If you can find a purchaser,’ may be explained 
as meaning, if you can introduce a purchaser to myself, or can 
introduce a purchaser to the premises, or call the premises to the 
notice of the purchaser.”

The decision of the Commission of Appeals, New York, is 
to the same effect, Lloyd v. Matthews (1872), 51 N.Y. 124. There
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the objection was taken that the seller is entitled to know that tin- 
party with whom he is dealing is a customer of the broker, if 
such be the fact. In dealing with this objection, Lott, Ch.J., 
said :—

The sixth proposition is not correct. It is to be understood, in 
the connection in which it is presented, ns declaring that, although 
a party is brought, tlirough the agency and instrumentality of the 
broker, into a negotiation and dealing with the owner, which actually 
results in a sale, yet the broker is not entitled to compensation, un
less it is made known to the owner that the purchaser is his cus
tomer. That is not true. It is sufficient that the purchaser is in 
fact such customer.

With respect, I think the judgment appealed from should be 
set aside and judgment entered for the plaintiffs for the amount 
of their commission, with costs here and below.

Latciiford, J. :—That the defendant employed the plaintiffs 
to sell the property is found as a fact by the learned trial Judge. 
The finding is amply supported by evidence, though denied upon 
oath by Mr. Galbraith. No limit as to time was imposed when 
authority to find a purchaser was given, nor was that authority 
ever revoked. It is satisfactorily established that the property 
was brought to the notice of the purchaser by the plaintiffs. 
They sent her a list of houses, which included the defendant’s, 
and took her to examine his house. The proceedings subsequent 
to the introduction of the property to the purchaser were con
ducted without further intervention hv the plaintiffs; and the 
defendant, when he closed the transaction, was not aware that 
the purchaser had been introduced to the property by the only 
agents with whom he had placed it for sale.

The contract between the defendant and the plaintiffs was 
that he would pay a commission if they would find a purchaser. 
To apply the words of Lord Justice Brett in Wilkinson v. Alston. 
48 L.J. tj.B. 733, they would in point of law fulfil the contract if 
they introduced the property to the notice of the purchaser and 
the latter purchased it in consequence of that introduction, 
though all proceedings subsequent to that introduction wen- 
carried on between the principals without any further interven
tion by the agents. It would Ik» impossible to find authority 
more directly in point. The case does not appear to have been 
cited in Locators v. Clouyh, 17 Man. L.R. 639, nor to the trial 
Judge in this case. It was referred to and followed in Sayt r v 
Slu/fir, 2 O.VV.X. 671, and is in principle and authority to be 
preferred to the decision of the Manitoba Court. See also 
Stratton v. Vachon, 44 Can. S.C.R. 393.

1 think the appeal should be allowed, with costs here and 
below.

Sutherland, J., concurred.
Jiulynunt accordinyly.
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DELYEA v. WHITE PINE LUMBER CO. ONT

Ontario Divisional Court, Falconhridge, C.J.K.B., Itrittun, and D. C.
Middleton, JJ. March 8, 1012. U,|.,

1. Dkatii I IS II A—ti)—Limbering OPERATION#—XEGl.tUENt'K OF Bl'PEK T
i.tte.xuext. March 8.

The death of a servant is due to the negligence of the master 
where, for the purpose of lumbering operations, the servant is fur
nished with a pole and a fellow-servant with an inch board for the 
purpose of supporting a derrick which the servants were engaged in 
raising, during the construction of a “log jammer." of which the 
derrick was a part, and which, in the course of the operation, it 
was necessary to su|mort for a time by placing the pole and the 
board under it upon frozen ground, snow and ice, if the superinten
dent in charge of the work should have known that the board and 
pole were insufficient supports without proper spikes to prevent slip- 
ping, and bv reason of their insufficiency the derrick fell when it came 
on the supports and fatally injured the servant while holding the

2. Damage# 1(1111—187»—Death of ixfam box—Pecuniary loss— 
Reasonable expectation.

Iii an action for the death of a minor servant due to the negligence 
of the master, his father’s and mother's right to recover must lie 
limited in amount to the pecuniary loss which it could Ik* fairly 
and reasonably found they had suffered by their son's death.

[Stephen v. Toronto It. Co.. 11 O.L.R. 11), and London and Western 
Trust Co. v. (Land Trunk It. Co., 22 O.L.R. 202. applied.]

Appeal by the defendants from the judgment of Clute, J., 
in favour of I lie plaintiff, in an action tried at Sudbury without 
a jury.

The appeal was dismissed subject to a reduction of damages. 
The action was brought by the administrator of the estate 

of Frederick Delyea, deceased, under the Workmen's Compen
sation for Injuries Act and Lord Campbell’s Act, to recover 
damages for Frederick Delyea’s death. The deceased was a 
young man sixteen years of age, employed as a teamster at the 
defendants’ lumlier ramp.

A. (i. Brownian, K.C., and ,/. IV. Urffirnan, for the plaintiff. 
It. Mr Kay, K.C., for the defendants.
The judgment of the Court was delivered by Middleton, 

J. :—Tbe defendants desired to construct a machine called a log 
jammer. This machine consists of a heavy sled, to one side of 
which is attached a derrick, consisting of two booms some 
twenty-five feet in length, united at the apex and separated 
about six feet at the base. The lower ends are attached by 
hinges to tile edge of the sled, and the derrick is supported as 
raised by a gin pole hinged at about half height, resting upon the 
ground. The derrick is also, when in use, supported by guy- 
ropes attached to the apex and fastened to trees or other con
venient objects near by. A pulley is attached to the apex, and 
the machine is used for loading and unloading timber. When it 
is desired to move the machine, the derrick is inclined over
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the sled, and there supported by the gin pole, which rests upon 
the opposite side of the sled.

Ruinley, the camp blacksmith, was instructed by the defend
ants to construct the machine. He had no previous experience 
in constructing such a machine, but was directed to copy a 
similar one in use at the camp. There does not appear to have 
been any defect in his work. In completing the construction, 
it was necessary to raise the derrick so that it would be sup
ported by the gin pole. Rumley had the right to call upon 
men working at the camp to assist him in this operation; and, 
when the machine was ready, he called the deceased and others 
to help him. Upon the evidence it is clear that, although the 
deceased might have objected to undertake this work, yet it was 
right and proper that he should respond when called upon by 
Rumley.

I think the learned trial Judge was quite right in holding 
that Rumley, quoad this job, was a person who had superintend
ence intrusted to him, and also was a person to whose orders 
or direction the deceased, at the time of the injury, was bound 
to conform. Once having acceded to Rumley’s request, and 
having undertaken to assist him in raising the derrick, it became 
the duty of the deceased to obey Rumley’s instructions. I do 
not think the fact of Rumley allowing the officious Fournier 
to assume the more prominent part relieved Rumley from the 
responsibility which was justly his.

The men engaged in lifting the free end of the derrick did 
so by stages. It was allowed to rest upon supports while they 
changed their position so as to be able to lift more effectively. 
First a box was used, then a sleigh bunk, and finally the weight 
was supported by a piece of inch board in the hands of Four 
nier and a pole in the bonds of the deceased. These were placed 
under the derrick, near its apex, and rested upon the frozen 
ground, snow and ice. As soon as the weight of the derrick was 
allowed to come upon these two supports, something slipped, 
and tin* derrick fell, striking Delyea u i the head and fatally 
injuring him. The exact cause of the ping cannot be ascer
tained.

The board and pole were quite insufficient for their pur
pose; and it is clear that there was negligence in not providing 
lietter supports. When the derrick came to be lifted on the 
following day, pike poles were used, with proper spikes, so that 
there was no danger of slipping, and the derrick was raised 
without difficulty or danger.

At the time of the accident, a guy rope was not attached to 
the top of the derrick; but the apex of the derrick had not then 
been lifted more than ten or twelve feet, and a guy rope would 
not at that stage of the work have afforded any protection.
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The appeal is based mainly upon the two cases of (larland 
v. City of Toronto, 23 Ont. A.R. 238. and Ferguson v. (Suit Pub
lic School Board, 27 Ont. A.R. 480. These eases are well dis
tinguished in Shea v. John Inglis Co. Limited, 11 O.LR. 124, 
and 12 O.L.R. 80, not cited upon the argument. There it was 
held that the superior servant had been in effect intrusted with 
the superintendence of the whole operation, and that the infant 
plaintiff was bound to conform to his orders ; thus the case was 
brought within the statute. The Court of Appeal accepted MW|,ll'tn" 
the reasons for judgment as given in the Divisional Court by 
Mr. Justice Anglin, where speaking of the cases relied upon, 
he says: “In the former case the injured man was on an equal 
plane with the workman who gave the direction. Neither the 
nature of the work in hand nor any exigency arising in its per
formance required that the other workman should in that case 
direct the labour of the injured man. It was a case of pure 
assumption by a senior workman of an authority which he 
clearly did not possess over his junior. In the latter case the 
direction to bring the mortar, given by the mason, was held 
not to be an order or direction within the meaning of the statute.
It amounted to nothing more than an intimation by one work
man to another that the work of their common employer had 
reached a stage at which the latter was called upon to fulfill 
his own well-defined duty to such employer.”

The case of McManus v. Hay, 9 Ret tie 425, and Brow v. 
Furnival, 23 Rettie 492, afford no assistance. The holding in 
each case was that negligence had not been established. The 
fall of the article there being lifted was, upon the evidence, 
a mere accident and not the result of negligence.

1 have more difficulty with the second branch of the appeal.
The learned Judge has awarded *1,300 damages. The deceased 
was earning *30 a month and his board. His father and mother, 
on whose behalf the action is brought, are people in a humble 
walk of life; the father earning *2 a day and his board. The 
age of these parents is not given ; all that appears is that the 
deceased was the eldest of a family of six.

The amount awarded is almost equivalent to the capitalised 
value of one-half of the young man’s earnings for the lifetime of 
his parents, assuming them to be fifty years of age. Having 
in mind the risks of life, the possibility of the marriage of the 
deceased, and endeavouring to apply the principles laid down 
in Stephens v. Toronto B. Co., 11 O.L.R. 19, and London and 
Western Trusts Co. v. Brand Trunk B. Co., 22 O.L.R. 262.
1 think the damages should be reduced to *950. Subject to this 
the appeal should be dismissed with costs.

1 think we have the right to reduce the damages without 
directing a new trial, the ease having been tried by a Judge and 
not by a jury.

Judgment below varied and appeal dismissed.
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ONT. RICH v. MELANCTHON BOARD OF HEALTH.

1). C. 
mi

Ontario Divisional Court. Hoytl, Latch foul mol Mùbltcton, .1.1.
Match 8. 1012.

March 8.
1. Maxuamvs (8 ID— -'••1—Liability ok hoard ok iikaltii kok mkiikai,

ATTKXUAXCK—PUBLIC 11 HALTII ACT (ONT. 1 —KlvoVKKY.
Although a Hoard of Health appointed under tin» Ontario 1‘nldie 

Health Act, It. 50, 1 Hl»7. eh. 24S. is not constituted a corporation, 
neither the Hoard as a whole nor its members individually are to he 
held liable for the recovery of medical claims ae for a private debt, 
but the remedy is to lie sought against the Hoard as a public body 
by the prerogative writ of mandamus requiring the Hoard to issue an 
order upon the municipality for payment.

| ItuMH v. Toirnahip of l.ontlon, 23 O.L.lt. 74 and Mayor of Sulfonl v. 
I.nlira hire, 2ô Q.B.D. 384. sjiecially referred to.]

2. Maxiiamih (8 Ilf—88f—Writ—Wiikkk it may issue fkom.
The high prerogative writ of mandamus originally confined to the 

King'- 1 tench alone may now Is» issued out of any of the Divisions of 
the High Court of dust ice in Ontario.

| Toronto Public Library Hoard v. City of Toronto (1000), 10 P.R. 
320, approved.]

3. COURT* I 8 11 A—131 )—JVHIHIIICTION OF CofXTY COUBT—Ma.NDAIIVH
To PUIILIp BODY.

While the Consolidated Rules of Practice, 1S07. govern the prae 
tice and procedure in County Courts as well a- in the High Court of 
dustiis and Court of Appeal for Ontario, the Consolidated Rules 
confer no jurisdiction on the County Courts, ami a County Court ha* 
no jurisdiction to entertain an application for the prerogative writ 
of mandamus to a public body to perform a public duly even where 
the amount in dispute, if it could U» treated ns a debt, would Is- 
within County Court jurisdiction.

An appeal by the plaint iff from the judgment of tin* Judge of 
the County Court of the County of DulTerin, dismissing an action 
brought in that Court by a physician to recover $30 for services 
performed under the direction of the Board of Health of the 
Township of Melancthon. The plaintiff sought a personal 
judgment and a mandatory order to enforce it.

IV. //. Harris, for the plaintiff, argued that the Board of 
Health had been properly sued, and cited Bihby v. Davis (1902),
1 O.VV.K. 189, and Boss v. Township of London (1910-11), 20 
O.L.lt. »r)78, 23 O.L.lt. 74. The plaintiff was the duly appointed 
medical health officer of the Board, lie did work on the direction 
of the Board, and should In* paid therefor: Public Health Act, 
lt.S.O. 1897, eh. 248, see. 122.

IV. C. Chisholm, K.C., for the defendants, contended that 
the plaintiff was not properly authorised by the Board of Health. 
The plaintiff should have notified the Board before undertaking 
to do the work himself. Then the Board could have compelled 
the people whose house was cleaned to pay for the disinfection 
thereof. Beside*, the plaintiff's remedy, if any, was by appli
cation for mandamus, and not by action, lie referred to Boss 
\. Township of London, 20 O.L.R. »>78, 23 O.L.lt. 74, and the 
ciihch there cited.

Harris, in reply.
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March 8. Boyd, C.:—This is an unfortunate hit of litigation ONT. 
for the plaintiff. He is entitled to he paid $30 for his medical ()
services, rendered at the instance of the Board of Health, hut ioi»
cannot recover it by this method. The miscarriage is not to he 
wondered at, considering the state of the cases and the vague *'**u 
and rather embarrassing clauses of the Public Health Act— Mii.wmioN 
which invite, and are, I understand, about to receive clarifying |!,,utl"11 
amendments: R.S.O. 1897, ch. 248.

It is now pretty well settled that the members of the Board c.
are not constituted a corporation, though they have been judi
cially spoken of as a quasi-corporation ; and it : ; also settled that 
the Board as a whole is not personally liable nor are the coni|M>nent 
members thereof individually liable to be sued for the recovery 
of medical claims as for a private debt. The remedy is to be 
sought against the Board as a public body, if payment cannot 
be otherwise obtained by seeking the grant of a writ of mandamus 
requiring the Board to issue an order upon the municipality for 
the amount of the claim, in order that payment may be made 
out of the funds applicable thereto.

The writ is the high prerogative writ, so-called, available in 
cases where there is no right of action for the recovery of the 
claim, and relief is to be sought against a public body who fail 
to perform statutory or other public duties imposed upon that 
body, for the benefit of the applicant. This plaintiff by his 
pleading seeks a personal judgment for the amount, and also 
asks for a mandatory order to enforce it, and for that purpose 
sues the body under the name of the Board of Health for
the Township. The personal judgment he cannot get, and for 
this reason he cannot in and by an action get a mandatory order.
Nor could he, in any circumstances, get the mandatory order of the 
character required from an inferior Court, such as the County 
Court. The prerogative writ of mandamus, which is the appropriate 
method of relief, can be issued only by the High Court. Orig
inally confined to the King's Bench alone, it may now be issued 
by any of the Divisions of the High Court, as was explained in 
the case reported in Iff P.lt. 32ff, 332, Toronto Public Library 
Hoard v. City of Toronto (IffUO).

The case of Bibb y v. Paris, 1 O.W.Il. 18ff, which may have 
misled the plaintiff, is not now to be followed in the light of later 
decision^: Sellars v. Village of Dutton (1904), 7 O.L.H. till»: Boss 
v. Township of London, 20 O.L It. f>78, affirmed in appeal, 23 
O.L.R. 74. See also, as to the writ, City of Kingston v. Kingston, 
etc., Electric RAW Co. (18ff7), 28 O.R. 3ffff, and in appeal (18ff8),
25 A.R. 402.

There is an inherent lack of jurisdiction in the County Court 
to deal with this claim; but the matter was not contested on the 
line above indicated on the appeal before us. We are all in the 
dark as to what took place on the trial below ; the only judgment 
given being that the action is dismissed with costs. This curt
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disposal of appealable cases has often been commented upon as 
unfair to the suitors and to the Court of Appeal. When reasons 
are given for the judgment, it enables the dissatisfied litigant to 
judge whether to appeal or not, and these reasons are a 
material assistance to the appellate Court. In brief, when 
reasons for the judgment exist, they should be given; when they 
are not given, it may be that the rule “dc nun appareniibut 
etc., will excuse.

The defendants raised an issue disputing the claim which was 
vexatious and did not take the vital point on which we decide; 
so that, while the appeal is disallowed, we think the proper order 
to make is to dismiss both action and appeal without costs.

This is to be without prejudice to the plaintiff prosecuting 
his claim as he shall be advised—if the municipality does not 
provide means for payment.

Latchford, J.:—I agree.

Middleton, J.:—I agree with my Lord the Chancellor, and 
only desire to add to what he has said, for the purpose of ex
plaining more at length the reason why I think that an action 
for a mandamus or a mandatory order is not the proper or permis
sible remedy. Some confusion has arisen from a failure to keep 
in mind the historical origin of the present jurisdiction of the High 
Court, and by reason of the term “mandamus” being used to 
indicate several distinct things.

The Court of Chancery always had jurisdiction to enforce 
certain rights by means of a mandatory injunction, as well us by 
specific performance. Prior to the Common Law Procedure 
Act, the Courts of Law had no such power.

The Court of King’s Bench, as one of the Crown prerogatives, 
had the right to issue the prerogative writ of mandamus. The 
scope of this writ was very widely different from the mandatory 
order in Equity.

The Common Law Commissioners of 1834 reported in favour 
of an amendment by which the Courts of Law should be given tin- 
same jurisdiction as the Court of Equity to restrain the violation 
of legal rights, in eases in which an injunction might issue for 
that purpose from Courts of Equity. Following this, the ( ommon 
Law Procedure Act of 1854 provided that a plaintiff at law 
might claim a writ of mandamus “commanding the «^-fendant 
to fulfil any duty in the fulfilment of which the plaintiff is person
ally interested.” This writ was to have the same force and effect 
as the peremptory writ issued out of the Queen’s Bench. This 
statute was subsequently enacted here, ami in its present form is 
found as Con. Rules 1081-1083.

One of the cardinal principles governing the issue of the 
prerogative writ was, that it would never lie granted where the 
applicant had some other remedy open to him. After the passing 
of the Common Law Procedure Act, it was suggested that the
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power conferred upon that Court to award a mandamus in an 
action practically superseded and rendered obsolete the peremptory 
writ. In The Queen v. Lamhourn Valley /MV. Co. (1888), 22 
Q.B.D. 403, it was said by Pollock, B., that “since the passing 
of this Act it cannot be said that the plaintiff has no specific 
remedy to enforce the right which he says has been denied to him;" 
and by Manisty, J.:—

In 1H.VI, n remedy which did nut exi*t liefore was given by the 
Legislature, viz., an aetimi of mniidamu<«, which is in fact for a 
decree ordering the performance of the duty which the Court thinks 
ought to lie done, and is a more convenient proceeding than by the 
prerogative writ.
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This view of the effect of the statute has not been generally 
accepted; and in Smith v. Charley District Council, (1897) 1 Q.B. 
532, Kennedy, J., collects the subsequent decisions in which 
it has been commented upon, and adopts as a more accurate 
statement of the law that found in Baxter v. London County Council 
(1890), 03 L.T.R. 707, at p. 771, where Day, J., says: “The true 
and only remedy which the plaintiff has for the purpose of en
forcing the rights which 1 am of opinion he ha* got, is by a pre
rogative writ of mandamus. When I objected that this was a 
matter for mandamus, I was answered that this was an action 
for a mandamus. It is an action for a mandamus based upon the 
Common Law Procedure Act, 1854, and the action for a mandamus 
is simply an attempt to engraft upon the old common law remedy 
a right in the nature of specific performance. When private 
persons had rights one against the other, the Court had power to 
grant a mandamus or direct specific performance, or something 
in the nature of an injunction, to command that the right claimed 
by the one party should 1h* acceded to by the other. But it was 
never contemplated that the action fur a mandamus was to super
sede the prerogative writ of mandamus. In this cast1 no action 
will lie. I am perfectly clear that this is not an action which will 
lie l>etwecn the parties, or a cast» in which a statutable mandamus 
will be applicable, because no action would lie, and a mandamus 
is only granted as ancillary to the action, and for the purpose of 
enforcing the private right in respect of which the private liti
gation had arisen. It was never contemplated that a private 
mandamus should be granted in cases in which a prerogative 
mandamus had, from time whereof memory does not run to 
the contrary, been alone the effective remedy.”

This is quite in accordance with the view taken in other cases 
by other Judges. In (ilossop v. Heston and Isleworth Local Board 
(1879), 12 Ch.D. 102, at p. 122, Brett, L.J.,speaking of the man
damus referred to in the section of the Judicature Act corres
ponding with the Ontario Judicature Act, R.S.O. 1897, eh. 51, 
sec. 58, sub-sec. 9—which provides that “a mandamus or an 
injunction may be granted ... in all eases in which it shall
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appear to the Court to be just and convenient”—says that the 
rase before him

k nut brought within the rule that would enable the Court of Chan
cery to grunt a mandatory injunct ion. It i* Mii<l that, nevertheless, 
the defendants are liable to a mandamus to do their duty. Now, sup
posing they had neglected or refused to do their duty, then I think 
they would have been liable to a mandamus, hut not to a mandamus 
to lie granted by the Chancery Division. It would have been a pre
rogative mandamus, as it is called, to them as a public body to enter 
upon and do their duty. That, as it seems to me. under the Judi
cature Act as it was liefore, is a remedy that can be granted only 
in the Court of Queen’s Bench. I think the mandainvs spoken «if 
in the . . . Judicature Act is not the prerogative mandamus, but 
only a mamlamus which may la* granted to «lirevt the performance 
of some act, of something to be done, which is the result of an action 
where an action will lie.

In the case already quoted, Kennedy, J., deals with the scries 
of cases in which an action for mandamus hud been successfully 
brought against public bodies, by stating that they arc all cases 
where there was a debt ami “in which the relief by mandamus 
might properly be termed ancillary relief.”

The cases in our own Courts dealing with the right of a physi
cian employed by a Local Board of Health, shew that there is 
no debt. The situation is analogous to that existing in The King 
v. Bceston (1790), 3 T.R. 592, where a mandamus was issued 
against the churchwardens and overseers directing payment 
of a sum payable out of certain parish funds, upon a contract 
which the parish overseers had made under a statutory power— 
the churchwardens not being “technically a corporation; but as 
far as concerns the regulation of the poor of the parish they 
stand in pari ratione.” Upon the same principle, it is said in 
Mayor, etc., of Salford v. County Council of Lancashire (1890), 
25 Q.B.D. 384, that an action for mandamus would not lie, because 
there was no debt, and the plaintiffs'only remedy was by the per
emptory writ of mandamus.

Under our practice, the peremptory writ of mandamus having 
been superseded by the simple procedure of Con Rule 1091,t 
the convenience urged in some of the English cases in favour of 
the action of mandamus disappears. Apart from this, the great 
weight of modern authority is in favour of the view I have indicated, 
that the mandamus which may be awarded in an action is either 
in the nature of the old equitable mandatory injunction, or is 
merely ancillary to the enforcement of a legal right for which 
an action might be maintained at law.

Consolidated Rule 1001 of the Ont. C.R. 1897. 1* a» follows: —
11091. Where the High Court bus jurisdiction to issue an order of 

peremptory maintain hk. application therefor may lie made upon altblavit 
to a Judge of the High Court, upon notice in the ordinary manner to any 
l»er*oii who may be affected by the order made.
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It should also be borne in mind that the County Court has no 
jurisdiction to grant a peremptory writ. While the Con. Rules 
govern the practice and procedure in County Court actions, 
they do not confer any jurisdiction upon the County Court. The 
jurisdiction of the County Court must be sought in the County 
Courts Act; and, while the County Court has jurisdiction in Mki.axctimx 
actions for equitable relief, where tin; subject-matter does not Hoarhhk 
exceed $500, and while it has “as regards all causes of action Rhai.tii.
within its jurisdiction . . . power to grant . . . such j.
relief, redress or remedy . . . by the same mode of pro
cedure, and in as full and ample a manner as might and ought 
to be done in the like case before the High Court,"* it has not 
the right to entertain an " ation for the old prerogative writ, 
this being vested in the High Court only.

Action ami appeal dismissed without costs.
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GALLAGHER v. KETCHUM A CO, Limited. QNT
Ontario IHnsional Court, Hu ml. C., I.atrhfonl ami Mi<hlh ton. .hi. ------

March 14, 11112. D.C.

I. Damackh (I III J—203)—Conversion—Trovkr.
Where an automobile was delivered to the defendant# with authority iMareli II. 

to make all repair# thereon at a co#t not to exceed a *|»ecitled #um ami 
they put a greater amount of repairs on it and then converted it to 
their own use they must answer for its value at the time of its con
version and cannot reduce their liability by any increased selling value 
attributable to the unauthorized repair.

[Oreer v. Faulkner, 40 Can. S.C.R. 890. applied.]

Appeal by tin* defendants from the judgment of Britton,
J. , in an action of trover for tin automobile.

The appeal was dismissed with costs.
The judgment appealed from was as follows:—

Britton, .1.:—The plaintiff and one Bannerman had been in 
partnership in an unsuccessful business in real estate. A dis
solution took place on the 7th March, 1911. The dissolution 
agreement was in writing and was witnessed hv the defendant 
Shaver. By this agreement of dissolution the now plaintiff 
assumed the liabilities, estimated at *'170, and she became the 
sole owner of the office furniture and of an automobile—the one 
in question herein. Shaver acted at first in a friendly way for 
the plaintiff and an agreement was made between the plaintiff 
and defendant Shaver that Shaver should get the automobile 
repaired, at a cost of not to exceed *.'100 and then should sell it 
for the best price reasonably obtainable therefor, that he should 
sell the office furniture and should pay all the liabilities of tin- 
late firm of Bannerman & (lallagher, and should repay himself

'County Court# Act. 10 Edw. VII. (Out.) eh. 30, #ec. 28.

4
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out of tin* proceeds of stile of furniture and automobile, and 
pay over balance, if any, to the plaintiff.

The defendant Shaver says that the above was not the 
agreement, but that the real agreement was that the repairs were 
not limited to .$.‘150, but that these repairs should he to the extent 
necessary to put the automobile in a good state of repair and 
the cost of such repairs should be paid out of the proceeds of its 
sale, and that Shaver should in addition to the debts, and repairs, 
be entitled to keep out of the proeeeds the sum of $500 which 
he contended Bannerman owed him.

Shaver was and is connected with a company known as 
“Ketchum & Co., Limited.” and no small part of the business 
of that company is in automobile supplies and repairs. This 
company did the repairs on the automobile in question. After 
the repair-work was commenced Shaver told plaintiff that the 
cost would be considerably more than $550, and the plaintiff 
distinctly told Shaver that she would not be responsible for. nor 
would she authorize any larger expenditure than the $350. A 
dispute also arose in reference to the $300, which Shaver claimed 
that Bannerman owed him, and which he stated the plaintiff 
agreed should he paid out of the proceeds of sale of the auto
mobile. Shaver contends that any agreement he made and that 
all he did was not for himself, but was for the Ketch urn Com
pany, Limited, and on the 21st dune the defendant company 
wrote to the plaintiff claiming $1,342.14 against the automobile. 
The plaintiff consulted Mr. Grant, her solicitor, and he wrote to 
the defendant company requesting particulars of this claim and 
expressly notifying the company not to sell the automobile with
out her express instructions in writing so to do. The defendant 
Shaver wrote again and probably sent in the account amounting 
to $1,411.94. I do not find the letter or a copy of it with the 
exhibits, but plaintiff’s solicitors, Grant and McCarthy, wrote 
again on 15th July, 1911. addressing their letter to Shaver, c 
Ketehum & Co. repudiating the account in detail as furnished 
and demanding a return of the automobile.

On the 17th July, 1911, the defendant Shaver wrote appar
ently on behalf of the company on the company's letter paper, 
in which he asks that the plaintiff ‘‘call at once and pay what 
is against the car with my charges for settling up the affairs in 
connection therewith.” lie promised a bill as soon as the car is 
taken away. In his reply he does not assert any express autli 
ority to sell ear, but claims that it was given him by the plain 
tiff to have repaired, etc.

On the 20th July, 1911, the defendants sold the car to one 
XV. R. Gavin, for $1,398.14. and soon after Gavin got possession 
of the car it was destroyed by fire.

I have no hesitation in accepting the plaintiff's statement of 
this transaction, and in rejecting that of defendant Shaver.
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The correspondence, all of which is in, but to part of which 
I hav< not specially referred, is inconsistent with Shaver's 
evidence.

In the original statement of defence the agreement is set up 
that upon delivery of the ear to Shaver he would have Un
necessary repairs made so as to permit the car to lie sold, thus 
enabling him to liquidate the liabilities of the plaintiff for the 
partnership.

The amended statement of defence states in a somewhat dif
ferent way the position of the defendant Shaver, and in Shaver's 
examination for discovery which was all put in by plaintiff as 
against Shaver, his position is again stated and not quite as 
stated at the trial.

Upon the evidence the defendants are joint tort feasors and 
are liable to the plaintiff.

The defendants of their own wrong put repairs as they 
allege to a much greater amount than $350, but only $350 should 
lie allowed by the plaintiff.

The defendants paid liabilities of plaintiff. .. .$288.19
They realised from furniture ............................  100 00

ONT.
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Balance owed to the defendants....................... 188.19
I assess the damages at $859.95, made up as 

follows :—
Defendants sold for ........................................ $1,398.14
Plaintiff should allow for repairs .. .$350.00
Paid for liability of plaintiff as above. 188.19

----------- 538.19

$859.95
There was evidence that the value of the ear in its condition 

before any repair was $750. One witness put the value at 
considerably less.

The defendants were wrongdoers, even if they had a lien 
for repairs, they did not assume to sell or attempt to realize the 
amount of their lien according to law. No proper notice was 
given to plaintiff, no proper means taken to realize Is-st price.

There will In- judgment for plaintiff against defendants for 
$859.95 with costs. The counterclaim will lie dismissed with 
costs. Thirty days’ stay.

The appeal was heard by Hovn, €., Latciiford and Middle- 
ton, JJ.

W. ('. McCarthy, for the plaintiff.
A. ,/. It h ssi II Snoiv, K.C., for the defendants.
The judgment of the Court was delivered by Middleton, 

J. :—We reserved judgment upon the question of the amount of 
damages.

58—2 U.L.K.
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The defendants were authorized to make repairs to the 
amount of $350 only, and were hound to return the machine 
to the plaintiff when demanded, and had no claim against the 
plaintiff or the machine for more than this sum.

Having converted it to their own use, they must answer for 
its value at the time of the conversion, and cannot reduce the 
liability of any increased selling value attributable to the un
authorized repair. Had they returned it, as was their obligation, 
the amount spent in repairs beyond the sum authorized would 
have been lost to them, and they cannot better their position by 
the further unlawful act of conversion.

Grier v. Faulkner, 14 O.L.R. 360, 16 O.L.R. 123, and 40 Can. 
S.C.R. 399, is in point.

Appeal dismissed with costs.
A ppeal dism issrd.

QUE. GRAND TRUNK RAILWAY CO. v. McSWEEN.

K. K 
1012

March 16.

Quebec Court of Kin p's Bench [Appeal Side), Archambeault, C.J., Lav- 
ergne. Cross, Carroll aiul (Serrais, ././. March 15, 1912.

1. Highway (g II I)—72)—Vbb or street aiainghide track—Railway 
Act of Canada.

A roadway running alongside a railway track used by vehicles and 
pedestrians is a highway within the meaning of the Railway Act of

2. Railways (fi II D—37)— Injuries to person walking along track—
On way to highway.

A railway company will lie liable in damages for injuries suffered 
by a person, who whilst attempting to cross the tracks to reach an 
adjoining roadway or whilst walking along the tracks with this end 
in view is struck by a train moving backwards (or engine backing up) 
when no one has been placed at the forward end of the train to warn 
persona at the crossings or along the tracks.

3. Trespass (g I A—5)—What constitutes—Person walking on track
IN ORDER TO REACH HIGHWAY.

The fact that the |ierson injured was walking on the tracks itself 
and not alongside will not .constitute him a trespasser if his walking 
on the tracks was incidental to a reasonable attempt on his part to 
cross the railway at a crossing regularly used by the public without 
objection or warning on the part of the railway company.

Appeal from a judgment of the Superior Court for the dis 
trict of Beauharnois, Mercier, J„ of April 24th, 1911, condemn 
ing company-appellant to pay plaint iff-respondent the sum of 
$1,190 as damage resulting from being run over by a locomotive 
of the O. T. R.

The appeal was dismissed.
It. G. deLorimier, K.C., for appellant Plaintiff when the 

accident occurred was not on the highway but on the private 
right of way of the company, where he had no business to be 
he was, therefore, a trespasser. No negligence whatsoever has 
been proven against the company, whereas plaintiff contravened
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sec. 408 of the Railway Act. Nor was the farm crossing 
(Dumouchel’s) a highway since no street opened from it: O.T.R. 
v. City of Toronto, 32 Ü.R. 120, 1 Can. Ry. Cas. 82; Roylc v. 
C. N. R., 3 Can. Ry. Cas. 4; Canada Atlantic Ry. and Montreal 
and Ottawa Ry. Co. v. City of Ottawa. 1 Can. Ry. Cas. 298; O. T. 
R. v. City of Toronto, 42 Can. S.C.R. 613. See also R.S.C., eh. 37, 
secs. 255, 295 and 408; Faucher v. North Shore Ry. Co., 12 Q.L. 
R. 88; Roy v. M.8.R., 8 Rev. de Jur. 276; O.T.R. v. Awdmon, 
28 Can. S.C.R. 541; O.T.R. v. Barnett, 12 Can. Ry. Cas. 205, 
27 Times L.R. 359 (P.C.).

L. Codehecq, for respondent :—Plaintiff met with an accident 
and suffered serious damages. Who is to hear the responsibility? 
Plaintiff simply followed the ordinary means of communication 
between the farm he was visiting and Valley field like everybody 
else; he followed the public road. lie acted prudently, ns both 
tracks were occupied, but he could hardly expect a train that 
was standing still to suddenly hack up without warning. Had 
the statute been observed and a look-out man been on duty no 
accident would have occurred : Railway Act, see. 2. par. 11, 
sees. 274 and 276; O.T.R. v. Daoust, R.J.Q. 14 K.B. 548; C.P. 
R. v. Tapp, R.J.Q. 18 K.B. 552; C. V. R. v. Brazeau, R.J.Q. 
19 K.B. 293.

dcLorimier, in reply.

March 15, 1912. The judgment of the majority of the 
Court was delivered by

Archambeavlt, C.J. :—This is an appeal from the decision 
of the Superior Court, district of Beauharnois, of the 24th April, 
1911, condemning company-appellant to pay respondent a sum 
of $1,190 ns damages suffered in an accident under the following 
circumstance? :—

Appellant operates a railway through the city of Valleyfield. 
At the point where the accident happened there are double 
tracks, the main line and a switch. And it is about here that 
the company’s freight is loaded and unloaded. On either side 
of the track a roadway runs alongside, and is used both by 
freight vehicles, other vehicles and pedestrians.

To the north of this roadway and adjoining it there is a 
group of some seven or eight dwellings built on a cross street, 
which the public cannot use as the company has placed a bar
bed-wire fence across its opening where it meets the roadway, 
running alongside the track. So that in order to reach Valley- 
field, only a few yards distant, the inhabitants of “Petit Vil
lage” are obliged to follow a path which runs parallel to the 
aforesaid fence for a little distance and leads to the farm cross
ing known as Dumouchel crossing. Here they can er >ss the 
double tracking and reach the vehicle roadway on the south side
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thereof, and follow the «aine up to the railway station. And 
not only do the inhabitants of the “Petit Village” follow this 
itinerary but also their caterers, grocers, butchers, etc.

The public has never been forbidden to use this road or 
warned against using it.

Now, on the 9th of March, 1909, respondent was crossing back 
from the farm of one Theoret to Valleyfield. On arriving at 
the Dumouchel farm crossing he saw a freight train which was 
stopped, its head turned westward. The rear of the train was 
closest to respondent, who was to the east thereof, and north of 
the tracks. And at the same time he noticed on the south track 
another train moving west rapidly.

So, preferring to walk along the south roadway and being 
under the impression that the train on the north track was stop
ped to allow the train on the south track to run westward and 
that it would thereafter also go west, respondent stepped on the 
north track, ascertained that the train on this track was still 
stopped and started on his way. lie had gone about half an 
arpent, and as the train on the south track was just gone by, he 
was about to step from the north to the south traek when he was 
struck by the rear of the train. It was not a heavy blow as the 
train was moving slowly at the time. Nevertheless, respondent 
was unable to keep his balance, he fell on the track, and in 
spite of his efforts to roll out of danger one of the wheels passed 
over his left foot, which was crushed badly, so much so that it 
had to be amputated. Respondent is infirm for life, his earning 
capacity has been diminished, and the trial Judge has assessed 
these damages at $1,190.

The majority of this Court is of opinion that respondent was 
not a trespasser, as argued by appellant, and that the accident 
occurred in a public highway within the meaning of paragraph 
11 of sec. 2 of ch. .'17 of the Revised Statutes of Canada (Rail 
way Act), reading as follows : “ ‘ Highway* includes any public 
road, street, lane or other public way or communication.” Now. 
according to sec. 276 of the Railway Act of 1906, every time a 
train runs along or over a public highway at rail level within 
the limits of a city, town or village, and is pushed instead of 
drawn by the engine, the company must have at the forward 
end of the train, or on the tender, if the tender be ahead, a 
guard to warn any persons who might Ik* on the tnicks or aland 
to cross the same.

Section 274 of the same Act also requires the constant ring 
ing of the bell and the blowing of the whistle, within 80 rods of 
any crossing. And R.S.Q. 65:14 (1909) contains a disposition 
similar to that of sec. 276 of the Railway Act.

Now, it is established beyond doubt that no one was stationed 
at the forward part of the train on the north track, at the end
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which, when the train was stopped, was apparently the rear end 
as the engine was headed west. If there had been a guard on 
duty this accident would never have happened.

The appellant was elearly at fault. It disobeyed a statutory 
duty imposed hv federal and provincial law, and in view of 
all the facts the amount awarded does not appear excessive, even 
if allowance were for the alleged contributory negligence
of the respondent.

The judgment of the Superior Court should lie confirmed.
La VERONE and Cross, J.J., dissented on the ground that Me- 

Sween was a trespasser, the railway tracks and crossing at the 
spot in question not constituting a public highway.

Apjual dismissal irilli rosis.

ANGLO-AMERICAN INSURANCE CO. v. Lt-BARON.
(Jurbrr Court of hing'n Hcnrh, Appeal Hiilr, Archambeaull. Trrnholmr, 

l.arcrgm-, Cross unit Cart oil, .1.1. March 15, 1912.

1. IKSUIANCI (8 III A—47 I—Ah EITAM K ok APPLICATION—IXMM TRIOS
TO ARRIVAL Ok' POLICY—LIABILITY OF COMPANY.

An application for innuranee wlien duly accepted by an insurance 
company constitutes a valid contract to inaure, and if the property 
covered by hucIi application lie destroyed by lire la-fore the arrival of 
the policy it*elf, the injured will In* entitled to recover the amount of 
the innuranee.

2. Principal and aokxt (f I—3)—•Notice or revocation—Sitficikncy or
—Pcblic notice.

Notice by the company to it* agent cancelling bin agency i* no 
notice to the public that he it no longer their agent and until muoIi 
public notice is given, lie will In* held the regular agent of the com
pany an far an third parties are concerned. (<Jue. C.C. 1730).

This whs an appeal from the judgment of the Superior 
Court for the distriet of St. Francis, Hutchinson, «L, whereby 
appellant company was ordered to pay to plaintiff, respondent, 
the sum of $4,000. the amount of a tire insurance policy.

The appeal was unanimously dismissed with costs.
Messrs. J. E. Martin, K.C., and II. Macdonald, for appel

lant :—Davidson was no longer agent of the company and no 
longer entitled to hind it in any way. Ilis instructions were re
ceived from rescindent and the company declined to issue a 
short term policy as requested. There was no valid contract, hut 
only preliminary negotiations and statements of intention, ('an- 
ning v. Fan/nliar, Hi Q.D.D. 727; Lavcrty, the Insurance Law 
of Canada, pp. 179-180.

C. I). White, for respondent Davidson was still the agent 
of the company as far as renewal business was concerned, and 
in all other respect* was held out to the public as the company's
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Carroll, J. :—This is an appeal from a judgment con
demning the company appellant to pay to respondent a sum of 
$4,000.

Respondent is proprietor of a summer hotel at North Hatley. 
In 1908 and in former years he had insured this property with 
appellant, for a period of three and a half months, to wit, from 
June 1st to September 15th.

In 1908 the company’s agent was one W. A. Davidson, of the 
firm “Martin & Davidson.”

On January 7, 1909, the company notified Davidson that he 
would no longer be their agent, and that he should return them 
his blank forms of receipts, supplies and other documents. On 
the 8th Davidson wrote to the general manager, Harry Blaeh- 
ford, inquiring whether he might renew the contracts then in 
force. On the 9th Blachford answered in the affirmative.

On May 11th Davidson wrote to Blachford as follows :—
I beg to enclose application for $4,000, renewing policy No. 108509, 

G. A. Le Baron, esquire. Kindly let me have this policy as soon as 
possible and greatly oblige.

Blachford answered the next day:—
We are in receipt of your application in the name of G. A. LeBaron, 

for which we thank you, and the policy will Ik? sent to you as soon as 
possible.

On May 30th Davidson went to see LeBaron, and handed 
him the interim receipts of other companies and shewed him 
Blaeliford’s letter. Thereupon LeBaron paid Davidson the 
premium, amounting to $42.

On May 31st Blachford wrote to Davidson that he would 
accept the insurance only on an annual basis of $2.75. This 
letter was received by Davidson on June 2nd only. On June 4th 
Davidson replied that unless the property were insured for three 
months and a half (short term) he would be obliged to place the 
risk in another company.

On June 5th the property is burned.
LeBaron claimed the amount of the insurance. The company 

refused to pay and claimed that the risk had not been accepted,

agent. Respondent’s application was duly accepted by the 
company’s letter of May 12th, which was handed to him by 
Davidson. This letter was an unconditional acceptance and no 
other documents were submitted to respondent. Notice to an 
agent personally is not notice to the world. C.C. 1755. The 
insurance was, therefore, in force and the company must pay.

Marlin, in reply.
The unanimous judgment of the Court was to dismiss the 

appeal.
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that before it had been accepted the object to be insured no 
longer existed ; that the contract was never completed ; that 
Davidson was no longer its agent, and that in the circumstances 
alleged he was acting as agent for the insured.

It is proven that in 1908 Davidson was the company’s agent, 
and that the company gave to the public reasonable cause to be
lieve that he was still their agent in 1909. This impression is 
gathered more especially from the correspondence exchanged 
between the general manager of the company and Davidson on 
the subject of renewal of contracts, and nothing therein contained 
can affect the rights of third parties whom the company allowed 
to believe that their relations with Davidson were the same as 
in former years.

Under the circumstances, was a contract of insurance effected 
between the company and LeBaronf

Davidson forwarded the application the application for in
surance, and although this document has not been filed of record 
there can lie no doubt but that the conditions were identical 
with those of the previous year. The general manager for the 
Province of Quebec acknowledges receipt with thanks and in
forms Davidson that the policy will be forwarded as soon as 
possible. Article 2481, C.C., says: “The acceptance of an appli
cation for insurance constitutes a valid agreement to insure.”

There was. therefore, as between the company and LeRaron a 
valid agreement to insure this property, and payment of the 
premium to Davidson, who must be held the regular agent of 
the company as far as third parties were concerned.

It seems to me that the insurance agreement was completed 
and that subsequent facts unknown to LeRaron cannot affect his 
acquired rights.

Treniiolme, J., concurred on the ground that a valid con
tract of insurance had been formed by the acceptance of the 
application and that the property at the time of the fire was 
duly covered.

Archambeault, J., concurred.
Cross, J.:—Without regard to the authority nr want of 

authority of Davidson to make complete renewal insurance con
tracts on appellant’s behalf, I consider that the transmission by 
him to appellant of respondent’s application and the general 
agent’s answer thereto of the 12th May, 1909, completed an 
insurance contract.

It is true that the mandate to an insurer’s agent or sub
agent is often limited to making the contract in a particular 
form such, for example, as would be shewn by the form of 
interim or renewal premium receipt in use at the time, but I see 
no reason to say that the general agent could not validly insure
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in the way shewn by the application and letter of the 12th May, 
1909, or by mere verbal contract for that matter.

But the appellant says that the contract was not an insur
ance in pressenti, but only an agreement by appellant to become 
an insurer when the terms and conditions would have been 
settled.

Having regard to the authorities upon which article 2481, 
C.C., is founded, and to the nature of the contract itself, I con
sider that the expression “valid agreement to insure” means in 
general an agreement which puts the insurer on the risk imme
diately, though it may he that particular language or particular 
circumstances may establish a different agreement. Here, how
ever, the general agent went so far as to say that the policy 
would be sent as soon as possible. How can it be said that any
thing still remained open for negotiation?

There having, therefore, been a completed insurance con
tract, the remaining question is: Was the contract cancelled ?

What amounted to a valid notice of cancellation or renuncia
tion was sent to Davidson, hut not to the res

While it is shewn that Davidson had been applied to by the 
respondent to “place” the insurance, I consider that he was 
not the agent of the res to destroy it and that a notice
of cancellation or repudiation to Davidson was not a notice to 
the respondent. As regards the respondent, I consider that 
Davidson is to he regarded as having been a contract-broker. 
It is true that Davidson in his letter of the 4th June, 1909, 
assumed that he could change the contract or end it, hut the 
respondent would not be bound by what Davidson might do 
until he had acquiesced in the change.

The respondent had reason to consider the contract in force 
when the fire occurred. I would dismiss the appeal.

In view of the conclusion above expressed it is unnecessary 
to express an opinion upon the agreement made for the appel
lant that Davidson had no authority to make the insurance con
tract in question because it was not a renewal contract, seeing 
that the policy previously in force in the appellant company had 
expired on the lôth September, 1908, but it may be added that 
the application was sent in as a renewal and was accepted. Be
sides it could be called a renewal as well as if not with greater 
propriety than one of a block of six tenements was held to he an 
“adjoining” shop in ('ave v. IIoosell, 28 Times L.R. 184.

I think that the general agent himself in his testimony inad 
vertently speaks of it as a renewal.

Appeal dismissed with eosts.
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MEMORANDUM DECISIONS.
Memoranda of leu important Cases disposed of in superior and appellate Courts 

without written opinions or upon short memorandum decisions and of 
selected Cases decided by local or district Judges,

Masters and Referees.

Re LIESMER AND PH1LP.

Ontario Higl Court. Middleton. J. March 19. 1912.

Deeds (§IIC—33)—Vagueness of Description — Surplus 
Frontage — Apportionment.]—An application by the vendors 
under the Vendors and Purchasers Act. Middleton, J. :— 
The sole question raised upon this application is the adequacy 
of the description contained in a conveyance through 
which the vendors claim title. The land is situated on 
the south side of Wyndham avenue, near Delaney crescent, 
in the city of Toronto, and consists of part of lots 1 and 2 
according to registered plan B 363. Each of these lots accord
ing to the plan, has a frontage of one chain. Upon the 
ground there is found to be an overplus of two feet six inches. 
For the purpose of widening Delaney crescent, the city corpora
tion expropriated 8.4 feet along the westerly side of the lot. The 
Toronto General Trusts Corporation, as owners of the two lots, 
sold the easterly 45 feet and the westerly 25 feet ; which, ac
cording to the measurements on the plan, would leave the trusts 
corporation still the owners of the central 53.6 feet.

When the trusts corporation subsequently conveyed this 
central parcel, the description commenced 45 feet westerly from 
the intersection of the easterly limit of lot 2 with the south limit 
of Wyndham avenue, and proceeded westerly along the south 
limit of Wyndham avenue 54 feet to a point 25 feet easterly 
from the intersection of Wyndham avenue and Delaney crescent.

Upon an actual survey, it is found that the purchasers of 
the 25 feet and the 45 feet have enclosed the amounts granted 
to them respectively, and that between these parcels there is a 
frontage, not of 54 feet, but of 58 feet. The objection is based 
upon this discrepancy.

I think that, upon the facts stated, it is abundantly clear that 
the trusts corporation intended to convey everything between the 
two parcels theretofore conveyed, and that the statement of the 
distance between the two fixed points is erroneous and must he 
rejected ; and, for this reason, the objection to the vendors’ 
title is not well taken.

An order may he made so declaring. No costs. I). C. Ross, 
for the vendors. IT. It. Frost, for the purchaser.
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TREMBLAY v. PIGEON RIVER LUMBER CO.
Ontario llir/h Court. Middleton, ./. March 19, 1912.

Loos and Logging (11—8)—Sorting—Expense of—Appor
tionment—Damages.]—An appeal by the defendants and a 
cross-appeal by the plaintiff from the report of the Local 
Master at Port Arthur; and a motion by the plaintiff for 
judgment ou further directions and costs. The plaintiff’s 
claim in the action and the defendants’ counterclaim arose 
out of an agreement between them, which was not in 
writing. All the claims were referred to the Master for 
inquiry and report. The defendants were the owners of 
logs and pulpwood with which certain ties were mixed. The 
plaintiff was to sort and load the ties ; and he agreed with the 
defendants that the ties should be sorted at their sorting jack 
in the Kam river, and that the expense of sorting should be 
borne in proportion to the quantity of timber sorted. The Mas
ter found that the expense should be shared equally ; and upon 
the argument it was practically conceded that this finding 
could not be interfered with. Shortly after the making of the 
agreement, a freshet swept the mingled mass down the river, 
and carried away the booms of the sorting jack. This jack was 
afterwards replaced, and all the timber that then remained 
above it passed through it, and was sorted. The timber below 
was saved and boomed near the loading jack. The plaintiff 
sorted out of this the ties for which he was responsible, leaving 
the logs and pulpwood mixed. The Master disallowed the plain
tiff’s claim for remuneration for this; and properly so, in tin- 
opinion of the learned Judge. Each party made claim against 
the other for damages for delay ; but. neither claim was, in the 
opinion of the learned Judge, sufficiently supported by the 
evidence. The remaining question was the apportionment of 
the cost of the operation of the sorting jack. Both parties ap
pealed as to the amount allowed to the plaintiff upon this head. 
Upon the evidence, the learned Judge found that the amount 
allowed to the plaintiff by the Master should be increased to 
$712.13, and the plaintiff’s appeal allowed to that extent. Tin- 
defendants’ appeal should be dismissed. The learned Judge 
found fault with the length of the evidence and the manner in 
which it was presented. The action could have been brought 
in the District Court ; and the defendants’ counterclaim was 
exaggerated and without foundation. Judgment for the plain
tiff for the amount found in his favour, with the costs of tIn
action, including the costs of the motion for judgment on further 
directions and of both appeals, upon the County Court scab-, 
and with one-half the costs of the reference, also upon the 
County Court scale; without a set-off of f-osts in favour of tin- 
defendants. C. A. Moss, for the defendants. W. A. Dowler, 
K.C., for the plaintiff.
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RE MILLIGAN SETTLED ESTATES.

Ontario High Court, Sutherland. J. March 19, 1912.

Trusts (12B—48)—Settled Estates Act—Order Authoris
ing Sale of Lands.]—Petition under the Settled Estates Act auth
orising a sale of lands settled by the will of Frederick Milligan, 
deceased. Sutherland, J., said that a clear case seemed to be 
made out for a sale to the proposed purchase* of the real es
tate in question at the price of $28,000, upon the terms set 
forth in his written offer to purchase. An order should, there
fore, be made granting the prayer of the petitioner to that end, 
and authorising the sale. Following the usual practice, the de
posit of $200 and the further cash payment of $2,800 on ac
count of principal moneys, to be made upon completion of the 
sale, should be paid into Court to the credit of this matter and 
subject to the trusts of the will, and the mortgage for the bal
ance of the purchase-money, in the terms of the offer, should 
be made to the Accountant of the Supreme Court, also subject 
thereto. The agent’s charge for commission on the sale, as men
tioned in tl.e offer to purchase, and the costs of the petitioner 
and Official Guardian should be paid out of the corpus. If. 
Cassels, K.C., for the petitioner. F. W. Harcourt, K.C., for 
the infants.

IMRIE v. WILSON.
(Decision No. 1.)

Ontario High i ourt, Cartirright, M.C. March 20, 1912.

Parties I B—«55)—Addition of Plaintiff—Person Inter
ested in Commission t'laimed by Plaintiff — Discovery — Better 
Affidavits of Documents.] — This action was brought by 
Imrie and Graham to recover $1,315.40 as a commission 
on the sale of real estate for the defendant. The 
cause was at issue and all parties had been exan. led for dis
covery, as well as one Stinson, who acted in the matter and 
submitted to lie examined by the defendant “as a party inter
ested in the claim sued for in this action.” In that examina
tion Stinson stated that he was to have a third of any commis
sion recovered by the plaintiffs, and that the defendant agreed 
to this with him. Stinson also said that he was in a quasi
partnership with one Douglas, with whom he would divide any
thing he should get out of this. The defendant moved to have 
Stinson and Douglas made parties, and also to have the plain
tiffs make better affidavits on production and attend for further 
examination, if required so to do. Stinson asserted positively 
that he saw Wilson on more than one occasion—that he was 
recognised by him as an agent for the sale, and that Wilson 
said he would protect him on the commission in question. This 
was confirmed by the plaintiff Graham, who said that Stinson
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was a partner and to share in this commission. The Master 
said that it seemed clear that Stinson was a necessary party to 
prevent Wilson being harassed by another action, and to have 
tile whole of the matters in controversy disposed of in one 
action. But this did not apply to Douglas, who could assert no 
claim against Wilson, hut could look only to Stinson. As to the 
other motion, the Master said that the plaintiffs should make 
further affidavits. Letters seemed to have passed between them 
prior to the bringing of the action. On the examination it was 
objected that these letters were privileged. This, however, 
must be shewn in the affidavits of the plaintiffs themselves. 
They should give the dates of these letters so that it may appear 
whether they were written before action or not. They must 
also conform to the rule laid down in Clergue v. MeKav, 8 O. 
L.R. 478 Both motions were entitled to succeed, and should 
be granted with costs to the defendant in any event. F. Arnoldi, 
K.C., for the defendant. J. R. Roaf, for the plaintiffs.

NEY v. NEY.
Ontario High Court, Cartwright, il.C. March 20, 1912.

Pleading (I IIL—251)—Action btj Wife against Husband 
and Others for Conspiracy — Statement of Claim — De
priving Wife of Consortium of Husband—Motion to Strike out 
l'art of Pleading Containing Substance of Claim — Con. 
Rule 261.]—This action was brought by the plaintiff 
against her husband, her husband’s father, and another defend
ant, Reyburn. The plaintiff alleged a conspiracy of these three 
defendants to break up her home and deprive her of the custody 
of her two infant children. She claimed damages “by reason 
of the misconduct of the defendants and for breaking up the 
domestic relations existing between the plaintiff and the defend
ant John Ney,’’ her husband. The defendants the Keys moved 
to strike out pars. 6, 7, 8, 9, and 10 of the statement of claim as 
embarrassing. The motion was supported by reference to the 
judgment of the Court of Appeal in Weston v. Perry, 1 O.W.X. 
155, following their previous judgment in Lellis v. Lainliert, 24 
A.R. 653. The Master said that these judgments seemed to sup
port the contention that no action would lie by a married woman 
for the loss of the consortium of her husband. Her right to 
support from him in such an event is not taken away. The 
Master, however, felt the difficulty that to give effect to the 
motion would be equivalent to a judgment under Con. Rule 261, 
as the paragraphs attacked were the whole substance of tin- 
plaintiff’s claim; and he thought it would be best, in the in
terests of all parties, either to strike out the paragraphs in ques
tion and give the plaintiff leave to amend as advised or els--
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refer the motion to a Judge in Chambers, who could enlarge it 
into Court and deal with it under Con. Rule 261. The defend
ants to elect within a week which course they prefer. T. N. 
l’helan. for the applicants. W. J. McLartv, for the plaintiff.

RE GOLDFIELDS LIMITED.
Ontario High Court, Sutherland, J. March 23, 1912.

Corporations and Companies (IV C—188)—Refusal to Re
gister — Application for Mandamus Enlarged upon Un
dertaking of Company to Bring Action for Cancellation 
of Certificate Issued to Transferor.]—Application by 
Homer Mason for an order compelling Goldfields Limi
ted, an incorporated mining company, to register a 
transfer of 1,000 shares of their stock from the applicant to 
John Mason and to issue a certificate to John Mason therefor. 
In answer to the application, the company set up (by an affidavit 
of their secretary ) that they had received no value for the shares 
issued to Homer Mason, and had given instructions for the bring
ing of Nil action against him for the return and cancellation of 
the certificates issued to him. The learned Judge, in a written 
opinion, set out the facts at length, and said that, while the com
pany had been dilatory in commencing the action, and while, in 
ordinary circumstances, the applicant would he entitled to an 
order such as hi* asked, yet, in view of the position formerly 
taken by him and the statement now made in the affidavit of the 
company's secretary the order should not at present be made. 
The company offered, on the application, to commence the action 
at once and speed the trial. This should be done; and the pres
ent motion should be disposed of by the Judge at the trial of the 
action. W. A. McMaster, for the applicant. G. II. Kilmer, K.C., 
for the company.

WHITE v. WHITE.
Ontario High Court, Cartwright, M.C. March 27. 1912.

Divorce and Separation (i V B—52)—Interim Alimony— 
Refusal—Order for Payment of Disbursements.]—Motion by the 
plaintiff for an order for interim alimony and disbursements. 
She was left with the care of three children, said to have inheri
ted the delicacy of their father, who was apparently dying of 
consumption, and was being taken care of by his parents. The 
Master said that all attempts at settlement had failed in spite of 
the efforts of the legal advisers of both litigants; and, upon the 
facts as developed on the material, it did not seem that any other 
order could be made than for payment of $40 for interim dis
bursements, so that the case could he tried. This could be paid
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out of the #300 still due on the sale of some property of the de
fendant. The plaintiff appeared to be in possession of more than 
a fifth of the husband’s income—which seemed to prevent any 
further allowance at present. See Lush, Law of Ilushand and 
Wife, 3rd ed., p. 184. Capstiek v. Capstick. 33 L.J.X.S. P. & M. 105, 
shewed that in some cases where the husband had neither property 
nor earning power the Court would not award interim alimony 
pendente lite. Here the husband was not only unable to work, 
hut was being cared for by his parents; while the plaintiff occu
pied the defendant’s store and had whatever income was de
rived from the business which he carried on. It was alleged by 
the defendant’s father that the plaintiff also got $12.50 a month 
as rent of another adjoining store. The affidavit of the plaintiff 
in reply did not meet this directly (if at all). Order made for 
disbursements only. Edward Gillis, for the plaintiff. M. 11. 
Ludwig, K.C., for the defendant.

IMRIE V. WILSON.
(Decision No. 2.)

Ontario H'ujh Court, Cartirrifiht, M.C. March 27. 1912.

Discovery and Inspection (8 1—2)—Production of Docu
ments—Claim of Privilege—Confidential Documents—Prepara
tion for Purpose of Obtaining Solicitor's Advice.]—In obedi
ence to the order made in this action on the 20th 
March, 3 O.W.N. 895, ante p. 883, the plaintiffs tiled a 
further and better affidavit on production. With this the 
defendant was not satisfied, and moved for production of the 
documents set out therein, for which privilege was claimed by 
the plaintiffs. In the new affidavit the plaintiffs stated that they 
objected to produce the documents set forth in the second part 
of the said first schedule, “on the ground that the said corres
pondence between the plaintiffs Imrie and Graham was had after 
consultation with the solicitor acting for us in this action and on 
his instructions, and was for the purpose of obtaining further 
advice and information in relation to the litigation now proceed
ing in this action and in view of such litigation, and was had and 
obtained for the purpose of the facts and information being laid 
before our said solicitor, as our professional adviser, in view of 
this litigation, and to obtain his advice; and the said letters con
tain some of the evidence and names of witnesses: and the said 
letters, with the exception of the original of that dated the 15th 
February, 1912, were on receipt placed in the hands of our 
solicitor for his information and to obtain his advice thereon 
in relation to the now pending litigation in this action : and we 
believe he has still 1ms the same.” The documents referred to 
were letters and copies of letters from one of the plaintiffs to 
another. It was contended that the words quoted were not suffi
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eient to sustain a claim of privilege. It was said that it was dc- 
fective for not stating that the documents were “confidential.” n. v..I. 
The Master said that he could no-t accede to this. In Bray’s 1912
Digest of the Law of Discovery, p. 13, sec. 5U, it is said that the —
true principle is stated by Cotton, L.J., in Southwark Water- Dmsmxs. 
works Co. v. Quick, 3 Q.B.D. 315; and at p. 34 of Bray it is said 
that this case shews that “the true principle is, that, if a docu
ment comes into existence for the purpose of being communicated 
to the solicitor with the object of obtaining his advice or of 
enabling him either to prosecute or defend an action, then it is 
privileged—it need not have been prepared at the instance or 
request of the solicitor, or have been laid before him.” The pres
ent action was begun on the 9th February, and it appeared that 
there was a lis raota as early as the 31st January. The Master 
said that the affidavit seemed to him to be correctly framed. It 
sufficiently stated the facts necessary to shew that the documents 
were confidential, i.e.. protected from discovery. Motion dis
missed with costs to the plaintiffs in any event. F. Arnoldi, K.C., 
for the defendant. J. R. Roaf, for the plaintiffs.

DUNLOP v. CANADA FOUNDRY CO.

Ontario High Court, Tectzcl, J. March 28, 1912.

Master and Servant (5IIB7—175)—Work nun’s Com
pensation for Injuries Act, sec. 3 (5)—Negligence of Fellow- 
servant—Person in Control of Machine upon Tramway—Find
ings of Jury.]—Action by James Dunlop, an infant, for dam
ages for personal injuries sustained by him, while working for 
the defendants in tlieir foundry, by reason of a steel girder 
falling on him and crushing and breaking one of his legs, owing, 
as he alleged, to the negligence of the defendants or their ser
vants. The action was tried with a jury. The learned Judge 
said that, in his opinion, there was no evidence to justify a 
finding of liability at common law; and he also thought that the 
answers of the jury to the questions submitted did not entitle 
the plaintiff to judgment at common law. The jury assessed 
the damages at $1,700 if there was a common law liability, and 
at $1,500 if there was liability only under the Workmen’s Com
pensation for Injuries Act. The answers of the jury to the 5th 
and 6th questions entitled the plaintiff to judgment under the 
Act, because the workman in charge of the hoist was, within the 
ruling in McLaeblin v. Ontario Iron and Steel Co., 20 O.L.R. 
335, a person having the charge or control of an engine or 
machine upon a railway or tramway, within the meaning of 
clause 5 of sec. 3 of the Act, and that the defendants were an
swerable for his negligence. The answers of the jury to ques
tions 9 and 10, finding the defendants’ sub-foreman guilty
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of the negligence therein stated, entitled the plaintiff to judg
ment. Judgment for the plaintiff for $1,500 damages and 
costs. 1. F. I Tell ninth. K.C., and D. Urquhart, for the plaintiff, 
ti. H. Watson, K.C., and B. H. Ardagh, for the defendants.

McNAUGHTON v. MULLOY.
Ontario High Court, Cartirright, April 2. 1912.

Dismissal and Discontinuance (81—2)—Want of Prosecu
tion—Delay—Counterclaim—Terms — Costs.]—This action—to 
wind up a partnership and for payment by the defendant to the 
plaintiff of a promissory note for $500 given in connection there
with—was commenced on the 24th November, 1910. The state
ment of defence was delivered on the 23rd March, 1911. Since 
that time nothing had been done, though there had been admit
tedly three sittings of the High Court at North Bay at which the 
case could have been entered. The defendant now moved to 
dismiss the action for want of prosecution. The defendant sup
ported the motion by his own affidavit, in which he said that 
through the partnership with the plaintiff he had lost all his 
property, and the costs of defending the action were greater 
than he was financially able to sustain. He also said that he 
had made arrangements to remove from Petrolia to a portion of 
the province of Ontario much less accessible, and that he must 
move in the course of the next six weeks. The plaintiff in 
answer said that he had instructed his solicitors to serve notice 
of trial to proceed with is action (presumably for the sittings 
at North Bay on the 20th May next) ; but, in view of the ad
mitted poverty of tin Intendant, he was willing to discontinue 
on payment of his sts. Counsel for the defendant did not 
accede to this disposition of the case—nor did he give a more 
favourable reception to the Master’s suggestion that the plain
tiff* should be allowed to take a dismissal without costs, and 
that the whole question between the parties should end now. 
lie offered to discontinue the counterclaim without costs, but 
pressed for a dismissal of the action with costs. This counter
claim was for completion of an alleged settlement of the part
nership, under which the plaintiff* was to pay the defendant 
$500 cash and surrender the defendant’s note for $500, the 
plaintiff taking the assets and liabilities. The Master said that, 
except in a case where a dismissal would enable a defendant to 
set up the Statute of Limitations, such an order would be in 
effect only for payment of all costs forthwith, instead of giving 
the costs of the motion to dismiss to the defendant in any event, 
or even forthwith, in some cases. [Reference to Finkle v. Lut: 
(1892), 14 P.R. 446; Milloy v. Wellington (1904), 3 O.W.R. 
37.] The best order to make in the interest of both parties.
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in the Master’s opinion, would be to dismiss both the action 
and counterclaim without costs, which order the plaintiff should 
take out. But, if this should not be accepted by the parties 
within a week, an order should go requiring the plaintiff to set 
the case down and proceed to trial at the next sittings; and, in 
default of so doing, the action should stand dismissed without 
further notice. The costs of this motion in that case to be to the 
defendant in any event. Grayson Smith, for the defendant. 
D. Inglis Grant, for the plaintiff.

ONT.
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MORGAN v. GORDON.

Ontario Divisional Court. Mulorl, ('J.Ex.D., Clutc anil Sutherlaml, 
April 2. 1912.

Sale (8 III A—57)—Action for Balance of Price—Evidence 
—Set-off—Damage»—Findings of Trial Judge—Appeal.]—An 
appeal by the defendant from the judgment of the Judge of 
the County Court of the County of Grey, in favour of the plain
tiff. in an action in that Court for the recovery of $152.48. 
the balance due on a sale of poles by the plaintiff to the 
defendant. Clvte, J., who delivered the judgment of 
the Court, said that, on a perusal of the evidence, 
and having regard to the credit given by the trial Judge to the 
evidence of the plaintiff as against the defendant, and taking 
into consideration the surrounding circumstances, there was 
nothing which would justify an interference with the judgment 
pronounced by the trial Judge. The defendant made no de
mand on the plaintiff to replace the rejected poles, nor did he 
send the plaintiff any statement of account, nor make any 
effort to replace the poles when he found those delivered not 
to be up to contract, nor did he give any evidence as to what 
it would cost to replace the poles at Dundalk, where they were 
to be delivered free on board. In short, he made no case which 
could lie sustained in law for a set-off or for damages. Appeal 
dismissed with costs. R. S. Robertson, for the defendant. W. 
II. Wright, for the plaintiff.

RAMSAY v. GRAHAM.
Ontario lliyh Court, Cartirriyht, il.C. April 3, 1912.

Mechanics’ Liens (8 VIII—68>—Dismissal of Proceedings 
to Enforce Lien — Default of Plaintiff in Making Dis
covery — Ilights of Other Lien-holders — Absence of Plain- 
tiff — Opportunity to Proceed.] — A statement of claim 
was tiled under the Mechanics’ Lien Act in December, 
1911, the plaintiff seeking to recover about $500 as 
due to him as a sub-contractor, and to enforce a lien
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therefor. The defendant Graham (the owner) filed her 
statement of defenee on the 2nd January, 1912; and now moved 
for a dismissal of the action and to vacate the certificates of lien 
and lis pendens for the plaintiff’s default in making discovery. 
On the argument it appeared that both the plaintiff and the de
fendant Farrell (the contractor) had left the city of Toronto 
and could not he found. The Master said that the plaintiff was, 
no doubt, in default, and in an ordinary action tin* motion would 
be entitled to prevail, unless the omission was repaired or 
accounted for. Here, however, the rights of others, who might be 
entitled to take the benefit of this proceeding to enforce similar 
claims, might be injuriously affected. It further appeared that on 
the If th January, 1912, an order was made in an action against 
Ramsay (the plaintiff in this action), whereby tin* Sheriff 
of Toronto was ordered to proceed as provided by Con. Rule 
1059. The Master said that it did not seem right to impair that 
order at present. It must, however, be conceded that no party 
to an action can complain of anything done while he is absent 
and not keeping in touch with his solicitor. Here, the action 
could either proceed without the plaintiff or it could not. In the 
latter case, it must be ultimately dismissed. On the other hand, 
if the necessary evidence could be given in the plaintiff’s 
absence, there was no reason why the matter should not be pro
secuted forthwith. The defendant Graham was entitled to have 
the matter disposed of one way or the other. Vnless this was 
done in two weeks, or such further time as might be thought just, 
the action must be dismissed—and with costs. If an appoint
ment should be taken out for trial, the costs of this motion 
should be to the defendant Graham in any event. The Master 
added that, in his experience, to ask a plaintiff in such an action 
to make discovery before service of notice of trial was not usual. 
In the present case, this course was perhaps adopted to obtain 
a dismissal, instead of moving to dismiss for want of prosecu
tion. T. Ilislop, for the defendant Graham. II. E. Rose, K.C., 
for the plaintiff.

MEDLAND v. NAYLOR.

Ontario High Court, Kelly, J. April 4. 1012.

Assignments for Creditors (8 III 13—25)—Intervention by 
Assignee for Benefit of Creditors—Dismissal of Counterclaim— 
Leave to Assignee to Intervene.]^-'The defendants Cross & 
Urquhart on the 19th April, 1911, delivered a counter- 
claim, claiming from the plaintiffs damages for having 
on the 14th February, 1911, issued an injunction order 
against the defendants restraining them until the 23rd 
February, 1911, from moving, sidling, or dealing with
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a certain stock of groceries sold by the defendants 
the Naylors to the defendants Cross & Urquhart; the plain- h. C.J. 
tiffs by the injunction order having undertaken, in the usual 1012
way in such cases, to abide hv any order that the Court might ■
make as to damages. On the 23rd February, 1911, the injune- Decisioss. 
tion was dissolved. On the 19th April, 1911, the plaintiffs 
served notice of discontinuance of their action against all the 
defendants. No other proceedings were taken in the action 
until the 15th February, 1912, when notice of trial of their 
counterclaim was served, on behalf of the defendants Cross &
Urquhart, on the plaintiffs’ solicitor. The defendants Cross &
Urquhart made an assignment for the general benefit of their 
creditors on or about the 5th February, 1912. Application was 
now made by the plaintiffs for an order dismissing the counter
claim, on the ground that the defendants Cross & Urquhart, by 
reason of the assignment made by them, had no longer any cause 
of action against the plaintiffs or any status to continue the 
action. Kelly, J., said that, in his opinion, these defendants, 
since their assignment, had no right to carry on these proceed
ings; and it had been stated that the Assignee declined to take 
any steps to continue them. lie, therefore, ordered that pro
ceedings on the counterclaim should he stayed until further 
order, without costs ; and, if the assignee should not, within 
twenty days after service on him of this order, intervene and 
continue the proceedings in his name, the counterclaim should 
lie dismissed with costs against the defendants Cross & Urqu
hart, including the costs of this application. J. P. MacGregor, 
for the plaintiffs. F. Slattery, for the defendants Cross &
Urquhart.

SCARLETT v. CANADIAN PACIFIC R.W. CO.

Ontario High Court, Cartwright, M.C. April 0, 1012.

Death (SIIB—17)—Two Actions Brought on Account of 
Death of Same Vtrson—Order Staying one—Actions by Mother 
and Widow as Administratrix.]—Two actions were brought 
under the Fatal Accidents Act, 1 Geo. V. ch. 33 (().), to recover 
damages for the death of George Scarlett, who was killed on the 
2nd February, 1912. The first a» tion was brought by the mother, 
on the 15th March. The second action was brought by the widow 
as administratrix, on the 1st April. The defendants moved 
to have one of the actions staved. The Master said that the 
case did not differ in its facts from Mummery v. Grand Trunk 
R. W. Co., 1 O.L.R. 622. There the action of the administratrix 
was allowed to proceed, and the other was stayed. It seemed to 
have been the opinion of Mr. Winchester, then Master in Cham
bers, that any person claiming to he beneficially entitled could 
bring an action immediately after the death if there was no exe-
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cutor or administrator—but that, it* a personal representative 
was appointed, and an action begun within six months of the 
death, then, apart from long delay in commencing such action, 
the first action must usually lie stayed. The Master thought he 
was bound by this decision, with which he agreed. He, there
fore, made an order directing that the second action should pro
ceed, and the first be stayed until further order. Costs of the 
motion to be to the defendants in the second action. It was not a 
case for any costs as between the two plaintiffs. C. W. Living
ston (MacMurchy, Spence, & Walker), for the defendants. W. 
A. Henderson, for the plaintiff in the first action. II. R. Frost, 
for the plaintiff in the second action.

MACDONALD v. SOVEREIGN BANK OF CANADA.
Ontario tli'ili Court, Middleton, J., in Chambers. April 0. 1912.

Depositions ( 81—2 ) —Foreign Com mission — Adm ission— 
Order lief using Commission Affirmed upon Terms.]—An ap
peal by the defendants from the order of the Master in Cham
bers, 3 O.W.N. 849, refusing to direct the issue of a commission 
to Los Angeles to take the evidence of A. E. Webb. The learned 
Master refused the order upon an admission by the plaintiff that 
none of the shares forming the subject-matter of this action were 
transferred from A. E. Webb & Co. to the plaintiff or to any of 
his alleged predecessors in title. The learned Judge said that, 
after hearing counsel for both parties and considering the mater
ial, he was not quite clear that this admission was wide enough 
to protect the defendants. He was, however, convinced that it 
was extremely unlikely that Webb would be able to give any 
evidence which would be in any way material to the matters in 
question in the action. As the plaintiff’s counsel had expressed 
his readiness to submit to any terms that might be deemed proper 
to protect the defendants, if this view should prove erroneous, 
and as the case was to be tried without a jury, the learned Judge 
thought that no inconvenience could be occasioned by the adopt
ion of the course suggested upon the argument, namely, that the 
action should be allowed to proceed to trial without this evidence, 
the plaintiff undertaking, in addition to what he had already 
undertaken, that if, in the opinion of the trial Judge, when the 
facts came to lie developed before him in evidence, Webb could 
give any testimony that would be of any assistance whatever, the 
defendants should tie at liberty then to have a commission for tin- 
purpose of taking his evidence, so that it might be put in before 
judgment. It appeared to the Judge, on the evidence given 
in Stavert v. McMillan. 21 Ü.L.R. 245, and in appeal 24 O.L.R. 
456, that there could be no difficulty in tracing the shares 
held by the plaintiff, and that at the trial it would be 
found that this commission would lie quite useless. If the course
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suggested should he productive of any additional expense at the 
trial, the trial Judge would have ample jurisdiction to deal with 
it. Subject to these variations, the order was affirmed ; costs to 
be in the cause unless otherwise directed by the trial Judge— 
this provision as to costs being made because at the trial it might 
appear that the whole application was misconceived, and in that 
case a variation of this order might be proper. W. J. Boland, for 
the defendants. G. H. Kilmer, K.C., for the plaintiff.

JAMES v. CITY OF TORONTO.

Ontario Uigh Court, Cartwright, J/.C. April 0, 1912.

Jury (8 ID—38)—Action against Municipal Corporation— 

Non-repair of High wag.]—The plaintiff by the statement of 
claim alleged that on the 10th October last he was walking on 
Queen street, Toronto, and, “shortly after passing Bond street, 
the plaintiff came in sudden contact with a hard, slippery mound 
of earth, several inches above the level of the sidewalk, and as a 
result thereof was thrown violently forward, sustaining serious 
and painful injuries.” By the next paragraph, the plaintiff said 
that the injuries complained of were caused by the negligence of 
the defendants in placing the mound of earth on the sidewalk 
and leaving it there, “thus rendering the said sidewalk unsafe 
for travel by pedestrians.” The plaintiff served a jury notice; 
and the defendants moved to strike it out. The Master said that 
he was unable to agree with the argument that the present ease 
was distinguishable from Brown v. City of Toronto, 21 O.L.R. 
230. There it was said by Riddell. J.. at p. 238, in reference to 
Clemens v. Town of Berlin. 7 O.L.R. 33: “If a plaintiff can make 
out a case of wrong-doing on the part of a municipality irres
pective of their duty, common law and statutory, as to highways, 
and allege a cau™* of action not based upon nonrepair of the 
highways, ne may be entitled to hold his jury notice. At all 
events, the case has no application here, where the injury is un
doubtedly due to a defect in the highway itself.” This, the 
Master said, was conclusive; and the jury notice must be struck 
out, with costs to the defendants in any event. C. M. Colquhoun, 
for the defendants. Irving S. Fairty, for the plaintiff.

RICKERT v. BRITTON.

Ontario High Court, Cartwright, M.C. April 11. 1012.

Costs (8 1—14)—Plaintiffs Residing out of Ontario — 

Action by Unincorporated Association and M(tubers—Class 
Action—Addition as Plaintiff of Member lit siding in Ontario.] 
—Motion by the plaintiffs to set aside a præcipe order for secur-

ONT.
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other officials of the United Garment Workers of America, on 
behalf of themselves and all other members of the union, and 
by the union, to restrain the defendants from using the plain-

Decisions.
tiffs’ trade mark. The named plaintiffs were all resident in 
New York—but many members of the union resided and carried 
on business in Ontario, and particularly at London, where the 
defendants resided and carried on business. On the first return 
of the motion, an order was made allowing the plaintiffs to 
amend by adding as a plaintiff A. II. Carroll, another officer of 
this union, who resided at London. Afterwards, the defend
ants obtained leave to have the matter further discussed, it 
having been made to appear that Carroll had not any property 
in the province exigible under execution. The Master said that, 
as a member of the union, Carroll, no doubt, had an interest 
in the action ; and it was not the case of a merely nominal plain
tiff lending his name to enable others, who were the real actors, 
to escape giving security or any later liability for costs. Here, 
if Carroll had been originally made a plaintiff, no order for 
security could have been made : Sykes v. Sykes, 4 U.C.C.P. 645. 
The decision in Metallic Roofing Co. v. Jose, 12 O.L.R. 200, 
shewed that, in the converse ease, where the unions were the 
real defendants, all their property and assets were declared by 
the trial Judge to be “liable to satisfy the claim of the plain
tiffs, against the defendants in the action, for damages and 
costs.” This would seem to be a fortiori where the union is 
plaintiff, as in this case. That judgment was affirmed by the 
Court of Appeal, 14 O.L.R. 156—that part of it was specially 
affirmed. Here the union itself, being a plaintiff, must have 
been so made with the consent of the majority, if not the whole 
body, of the members, who in that case would, therefore, if 
necessary, be held liable for costs, under the recent decision in 
Re Stunner and Town of Beaverton, 3 O.W.N. 333, 613, 25 O.L.R. 
190. 2 D.L.R. 501. Leave to appeal from this was refused : 3 
O.W.N. 715, 2 D.L.R. 501, at p. 510. Order to issue as originally 
made, adding Carroll as a plaintiff, and giving costs of the 
motion to the defendants only in the cause. J. G. O’Donoglme, 
for the plaintiffs. Irving S. Fairty for the defendants.

BATHO v. ZIMMER VACUUM MACHINE CO.
(Decision No. 1.) '

Ontario High Court, Cartwright, M.C. April 11, 1912.

Pleading (§ 11—65)—Particulars—Infringement of Right* 
under Patent for Invention—Postponement until after Discov- 
cry.]—This action was brought by a patentee, charging the 
defendants with manufacturing machines “upon the principle 
of or only colourably differing from the plaintiff’s inventions.” 
The defendants demanded particulars before pleading. Some
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were furnished. They now moved for more definite particulars ONT. 
of the alleged infringements. They said that the particulars h. c.,T. 
given, namely, “All the machines manufactured or sold by the 1912

defendants infringe all the claims in the plaintiffs’ patents.” -—
are too vague. Counsel for the plaintiff cited and relied on the DiaaSnie. 
following authorities as shewing that the particulars already 
given were sufficient at this stage to enable the defendants to 
know what was being complained of and to set up such de
fence as they thought adequate: Frost on Patents, 3rd ed., p.
396, and cases cited; Russell v. Hatfield, 2 Pat. Cas. 144; 
Mandleherg v. Morley, 10 Pat. Cas. 256. The Master said 
that he had examined these cases, and was of opinion that the 
motion was not entitled to prevail at this stage. The order 
should, therefore, be, that no further particulars be ordered at 
this stage; but that, after examination of both parties for dis
covery, the defendants may apply for further particulars, if 
so advised, or the plaintiff may furnish the same if he desires 
so to do. The Master drew attention to what was said by Stir
ling, J., in the Mandleberg case, where the defendants were only 
sellers: “If a manufacturer is attacked for infringing a patent 
by a particular process, he does not want to be told in the shape 
of particulars or otherwise what the process is he is using. Hut 
it is a very different thing with respect to a vendor.” In 
Kleinert Rubber Co. v. Eisman Rubber Co., 12 O.W.R. 60, 
where an order for particulars of breach was made, the facts 
were not set out, nor was it said at what stage the motion was 
made, nor what particulars, if any, had already been given.
It, therefore, seemed better to follow the authorities, which, if 
cited in the Kleinert case, were not referred to in the judgment.
Costs of the motion to l>e in the cause. E. G. Long, for the de
fendants. A. C. McMaster, for the plaintiffs.

UNITED GAS COMPANIES v. FORKS ROAD GAS CO.
Ontario llifih Court. Trial before Kelly, ./. April 11. 1012.

Gas (31—3)—Claim for Cas Supplied by Company to Cus
tomers of another Company—Failure of Proof.]—The plaintiffs 
alleged that a stopcock intended to shut off the flow of natural 
gas from their pipes to the pipes of the defendants, and vice 
versa, was open for many months ending on the 10th March, 
1911, and that during that time gas flowed from their pipes into 
the pipes of the defendants, and supplied the customers of the 
latter. The plaintiffs asked for payment of $750 for the gas 
so alleged to have been supplied to and used by the defendants’ 
customers. At the trial, evidence was given that on the night 
of the 9th March, 1911, when a valve on the plaintiffs’ supply- 
pipe was turned off, the lights in the houses of some of the
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defendants’ customers either went out or were reduced, and that 
on the following morning the stopcock referred to between the 
two sets of pipes was open, and that a fresh mark as if made 
by a wrench was found on it. The stopcock in question was 
situate at or near the line between the highway and the pro
perty of Frank Misener, a member of the defendant company ; 
it was above ground and could have been opened by any one with 
the aid of a wrench. The plaintiffs also contended that, by 
reason of the defendants’ wells (which were only two in num
ber) not having been pumped out for many months, they were 
incapable of supplying the defendants’ customers, and that, 
therefore, the gas used by them must have been gas which Mowed 
from the plaintiffs’ pipes. Frank Misener, in his examination 
for discovery, extracts from which were put in at the trial, said 
that the stopcock between the two sets of pipes was not open 
prior to the morning of the 10th March : that he knew this to be 
the case from his own personal observations; and that this stop
cock was always kept shut. This evidence was uncontradicted. 
The learned Judge said that the plaintiffs had failed to prove 
that the stopcock was open at the time for which the claim was 
made, or that gas flowed from their pipes into the pipes of the 
defendants during that time. Action dismissed with costs. II. 
H. Collier, K.C., for the plaintiffs. W. M. German, K.C., for 
the defendants.

RICE v. MARINE CONSTRUCTION CO.

Ontario High Court, Cartwright, M.C. April 13, 1012.

Venue (II A—15)—Convenience—Place where Property 
in Question Situate — Expense — Witnesses — Bringing Cast 
from Outer County to Toronto.]—In September, 1911, the 
plaintiff bought from the defendants a motor-boat for $1,300, 
which was paid; and the boat was delivered to the plaintiff 
at Burk’s Falls. The plaintiff alleged that this purchase was 
made in reliance on certain representations made by the defen
dants’ officers or agents about the boat, which the plaintiff said 
were untrue, and on a guaranty of efficiency, which had not 
been fulfilled. The plaintiff, therefore, asked: (1) cancellation 
of the sale; l’ repayment of tin- and (8 $800 for i i
pense and loss to him from the defendants’ misrepresentations. 
The defendants denied making the representations, and counter
claimed for the return of a boat-cover lent to the plaintiff at 
the time of the sale, worth $25, and for $50.36 for other things, 
of which $32.86 was still due. The defendants moved to change 
the venue from Parry Sound to Toronto. The plaintiff resided 
in the district of Parry Sound, and the boat in question was 
there also. Parry Sound is distant from Toronto 149 miles. 
The return fare will be $6.55 in May, and the sittings there is
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fixed for the 6th May. The plaintiff had served a jury notice. 
The affidavit in support of the motion was made by the presi
dent of the defendant company. He said that the defendants 
would require seven witnesses, all resident in Toronto, except 
one ai Buffalo, New York, and that it would be very incon
venient to have to take the company’s servants and officers away 
at their busy time. The plaintiff was away in Florida, and was 
not able to send an affidavit, but one was made by his solicitor, 
who stated that several witnesses would be necessary for the 
plaintiff. The Master said that ordinarily the plaintiff’s own 
affidavit should be made in answer to a motion of this char
acter. But, in the circumstances of this case, the solicitor’s affi
davit was not to be rejected. It was unnecessary to refer to any 
of the numerous decisions on motions of this character. They 
establish that the convenience of witnesses and resulting loss 
to the business with which they are connected is no ground for 
a change of venue, except in the case of public officers. See 
Higgins v. Coniagas Reduction Co. and Ontario Power Co., 2 
O.W.N. 953. Here, too, the train service between Toronto and 
Parry Sound is such that an absence of one or perhaps two days 
from Toronto will be all that is necessary. The case being on 
the jury list, if transferred to Toronto, must stand until Sep
tember, unless the jury notice is struck out. A motion to that 
effect can be made to the trial Judge, if the defendants still 
think that a jury at Parry Sound would not be impartial. Other 
cogent reasons against bringing cases to Toronto from the coun
try are to be found in a judgment of Meredith, J., in Saskatche
wan Land and Homestead Co. v. Lead lay, 9 O.L.R. 556. The 
venue was not laid capriciously in being named at the assize 
town of the district where the plaintiff resides, and where the 
boat itself is. in case a view should be thought useful or neces
sary. Motion dismissed ; costs in the cause. A. R. Lewis, K.C., 
for the defendants. C. A. Moss, for the plaintiff.

FULLER v MAYNARD

Ontario Itif/k 1'inirt, t'tirttrrifjhl. I/.C. April I .‘I, 11112.

Pleadings (8IS—149)—Defcnct—Action for Specific /'#r- 
formancc of Contract—Setting up Facts Justifying Termina
tion of Contract—Embarrassment—Irrelevancy.]—In this ac
tion for specific performance, the plaintiff by the statement of 
claim alleged a contract made on the 24th July, 1911, to In- 
completed on the 17th September, 1911, time being of the es
sence of the contract. The time for completion was afterwards 
extended until the 16th October ; and, not being completed on 
the 10th November, the defendant declared the contract at an 
end and refused to accept the tender of money and conveyances

ONT.

H.C.J,
1912

Dkvinionh.



898 Dominion Law Reports. 12 D.L.R.

ONT.

H.C.J.
ISIS

Decisions.

made on that day by the plaintiff in an attempt by him to have 
the transaction carried out. This action was begun the next 
day. The statement of claim was delivered on the 6th February 
and the statement of defence on the 20th March. The plain
tiff moved to strike out paragraphs 13, 14, 15, 16, and 17 of 
the defence, as embarrassing. They set out as facts matters 
which, it was said, explained the situation and shewed why the 
defendant was justified in putting an end to the contract after 
two enlargements of the time originally fixed for completion. 
They alleged the speculative nature of the property and the de
sire of the defendant to take advantage of an active and rising 
market—they also gave the defendant’s reasons for alleging that 
the plaintiff, not being himself the real purchaser, was never in 
a position to carry out the agreement at any time prior to the 
8th November, and was able to procure the money with which 
to make the tender of the 10th November only by assigning the 
benefit of the contract (if any still existed), and that such as
signment was still in force. The Master said that it was only 
in the very plainest cases of embarrassment, which in this sense 
meant irrelevancy, that any part of a pleading, and especially 
of a statement of defence, could be struck out on the application 
of the opposite party : Stratford Gas Co. v. Gordon, 14 P.R. 407, 
and cases cited ; Knowles v. Roberts, 38 Ch. D. at p. 27, where 
Bowen, L.J., said that it is not for the Court to dictate to par
ties how they should frame their case, so long as they do not 
violate any of the rules of pleading laid down by the law. 
Motion dismissed with costs to the defendant in the cause. 
C. Kappele, for the plaintiff. A. J. Russell Snow, K.C., for the 
defendant.

SWAISLAND v. GRAND TRUNK R.W CO.
Ontario High Court. Riddell, J., in Chambers. April 15, 191*2.

Appeal (8 XI—721)—Discovery.]—Leave to appeal to a 
Divisional Court from the order of Middleton, J., 3 O.W.N. 960. 
was granted to the plaintiff; costs of the motion to lie costs in the 
appeal unless otherwise ordered by the appellate Court. W. E. 
Raney. K.C., for the plaintiff. Frank McCarthy, for the defen
dants.

DAY v. CITY OF TORONTO.
Ontario High Court, Cartwright, M.C. April III. 101*2. 

Pleading (§11 -65)—Claim—Particulars — Dama y < l>>i 
Flooding—Origin of Waters—Specific Ground of Claim 
Amendment.]—The plaintiff in this action sought to compel the 
defendants to have ashes and refuse placed by the defendants on 
Ashburnham avenue removed, or to oblige them to construct a
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drain which would relieve his premises from flooding in the 
future. The defendants moved, before pleading, for particu
lars of the statement of claim so as to shew whence came the 
waters which, in paragraph 4, were spoken of “as formerly wont 
to pass the plaintiff’s premises.” The Master said that the 
eases cited—Darby v. Township of Crowland, 38 U.C.R. 338; 
Baggs v. City of Toronto, 23 C.L.J. 7 ; Ostrom v. Sills, 28 S. 
C.R. 48.7—seemed to shew that the defendants were not bound 
to provide drainage for surface water, coming from other per
sons’ land on to that of the plaintiff. It might be different if the 
flow of water from the plaintiff’s own lands was obstructed. 
Under the special facts of this ease, it seems to be in the interests 
of both parties to have the ground of the plaintiff’s claim made 
more specific. This could best be done by amendment of the 
statement of claim. Order directing amendment. Costs in the 
cause. II. Howitt, for the defendants. C. A. Thomson, for the 
plaintiff.
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McKenzie v. elliott.
Ontario Ihrixional Court, Mrrcilith, C.J.C.P., Tcctzrl ami Itiihlrll. ,1,1.

April 10. 191-2.
Contracts (8II D—-188)—Parol Modification of Written 

Agreement—Evidence—Onus—Allowance for Materials — Ser
vices of Architect—Quantum Meruit.]—Appeal by the plaintiff 
from the order of Boyd. (’., 2 O.W.N. 1304, setting aside the re
port of the Master in Ordinary. Meredith, C.J., gave written 
reasons for judgment, in which he said, among other 
things, that the argument of counsel for the plaintiff failed 
to satisfy him (the Chief Justice) that the Chancellor erred in 
his conclusion that the barn was built under the terms of the 
written agreement, as modified by the subsequent verbal arrange
ment by which the size of the barn was reduced by 20 feet, and 
the materials of another barn of the defendant were to be used 
in the construction of the new barn, and an allowance was to 
be made to the defendant for the value of those materials, and 
the services of the architect dispensed with. It was not open to 
question that at one time there existed a contract in writing 
between the parties for the building by the plaintiff of a barn 
for the defendant ; and the onus rested upon the plaintiff to 
establish that it had been, as he contended, entirely abrogated : 
and that onus was not satisfied. The evidence shewed that the 
contract was only changed in some of its terms, and there was 
no ground for the plaintiff’s assertion that in doing the work he 
acted as agent for the defendant. The appeal should be dis
missed with costs ; but, in order to end the litigation, it would be 
well for the parties to adopt the suggestion that $8,000 be 
fixed as the full price of all the work, on the terms mentioned by
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ONT. the Chancellor. Tebtzel, J., concurred. Riddell, J., dissented.
i,~|—, being of opinion that the case turned upon the credibility of

HH2 the parties; and, as the Master believed the plaintiff, and he was
— “the final judge of the credibility of witnesses,” his finding

U*- should not have been reversed : Booth v. Ratté, ‘21 Can. S.C.K.
637, 643; Hall v. Berry, 10 O.W.R. 954; Fawcett v. Winters. 12 
O.R. 232. W. Muloek, for the plaintitï. F. E. Ilodgins, K.C., 
for the defendant.

MOORE FILTER CO. v. O’BRIEN.
Ontario High Court. Cartwright, .1 t.C. April 17. 1912.

Pleading (8 IS—149)—Dtfence—Paient for Invention 
/loyalties—Agreement—Validity of Patent.]—Motion by the 
plaintiffs to strike out paragraphs 3 and 4 of the statement of 
defence in an action to recover royalties under an agreement. 
By the paragraphs attacked, the defendants alleged that they 
were “induced to enter into the agreement by the representation 
of the plaintiffs that they owned and controlled the letters 
patent and the invention and improvements referred to in the 
signed agreement, and that the letters patent were valid and 
subsisting”—all of which representations were untrue (the de
fendants said), as the plaintiffs well knew. By the 5th para
graph want of consideration as rendering the agreement sued 
on void was alleged ; and the defendants counterclaimed to have 
the agreement set aside or declared to be of no force or effect. 
The Master said that, looking at the whole pleading, it was clear 
that the first part of paragraph 3 was unobjectionable. Refer
ence to Duryea v. Kaufman, 21 O.L.R. 161. The plaintiffs 
sought to enforce an agreement which the defendants said they 
were induced to enter into by .untrue representations, and asked 
to have the agreement set aside, on that ground. The allegation 
as to the untruth of the representation that the “letters patent 
were valid and subsisting” was intended to put in issue only 
their actual existence, and not to attack their validity, in the 
usual sense. If necessary, it might be recited in the order that 
the defendants did not attack the validity of the patents in any 
other sense, as this point should be made clear. Motion dis
missed; costs in the cause. D. Urquhart. for the plaintiffs. ( '. 
A. Moss, for the defendant.

KUULA v MOOSE MOUNTAIN LIMITED.
Ontario High Court. Cartwright. 1 t.C. \pril 17. 1012.

Action ($11 B—45)—Parties—Com mon Defendant - Di
li net Claims of Different Plaintiffs for Damages Arising from 
Fire Set out by Defendant—Direction as to Trial—Multiplicity
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of Proceedings—Examinations for Discovery.]—Motion by tin* 
common defendants in the above action and three others, each 
brought by a different plaintiff, for an order consolidating the 
four actions. The actions were brought to recover damages 
alleged to have been suffered by the respective plaintiffs through 
a fire set out by the defendants on their own lands in the town
ship of Hutton, on the 10th July, 1911. The amount of dam
ages claimed was different in each case. No details were given 
of these sums. In each ease negligence was alleged. The plain
tiffs were all represented by the same solicitors. The statement 
of defence in each case was a simple denial of the allegations of 
the statement of claim. The defendants also asked that only 
one of four proposed examinations of their officers for discovery 
be allowed to proceed. The Master said that, unless the decision 
in one of a number of actions, such as those in question, would 
necessarily dispose of the essential cause of action in the others, 
no order could be usefully made to stay the rest. And, unless 
this could be done, the actions could evidently not be consoli
dated. lie referred to Williams v. Township of Raleigh, 14 I Mi. 
50, 53. The Master also said that it was at least doubtful 
whether these four plaintiffs could have united in one action— 
the only thing alleged in common was the fact that a fire or fires 
were negligently set out by the defendants. This, though, 
technicality in issue, was probably not denied, so far as the fact 
of fire being set out was concerned. Hut what would be sufficient 
proof of negligence by one plaintiff might not be so in the case 
of the others—much would depend upon location, direction of 
wind, condition of the plaintiff’s own property, and other cir
cumstances peculiar to each ease. The only direction that 
could usefully he given now was, that the actions should be all 
set down together, so that any evidence common to all (if such 
there were) might not be repeated, as the trial Judge would, no 
doubt, direct. See Carter v. Foley-0’Brieu Co., 3 O.W.N. 888, 
citing thr Raleigh case. As to the examinations for discovery, that 
point, too, was dealt with in Carter v. Foley-0 ’Brien Co., though 
there it was the converse case of a plaintiff wishing to have one 
examination for discovery—to be applicable to all the three 
actions. Neither of the reliefs asked for here could possibly 
have been granted if the plaintiffs had not all been represented 
by the same solicitors. See as to this Conway v. Guelph and 
Goderich R.W. Co., 9 O.W.R. 3fi9, affirmed 420. For the same 
reasons, it did not seem possible to interfere with the examina
tions for discovery. As the plaintiffs’ solicitors were the same, 
it was not to he presumed that, if one examination gave the neces
sary information, they would proceed with the others—espe
cially as these depositions could not be used at the trial. But, 
even if they did. that must be left to the trial Judge or the Tax
ing Officer to deal with. The only way of avoiding more than

ONT
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one examination was for the defendants to make admission of 
such fact or facts ns were common to all the cases. But, apart 
from their own consent, there was no power to control or limit 
the plaintiffs’ proceedings, so long as they were regular. Motion 
dismissed; costs in the cause to the plaintiffs. R. C. II. Oassels, 
for the defendants. II. E. Rose, K.C., for the plaintiffs

LYON v. GILCHRIST.

Ontario High Court, Cartwright, St.C. April 17. 1912.

Action (§11 II—45)—Consolidation—Common Ihfendant— 
Distinct Causes of Action—Direction as to Trial.]—Motion by 
the defendant in two actions brought against him by two differ
ent plaintiffs, husband and wife, for an order consolidating the 
actions. The Master said that the actions were similar, but they 
dealt with different lands and with separate eontracts with the 
defendant. Even if the claims of the plaintiffs arose out of the 
same transaction or series of transactions, they did not involve 
any common question of law or fact, within the meaning of Con. 
Rule 185. As between the husband and the defendant, the 
question was, whether the property he assigned was to be re-, 
assigned on payment of the admitted loan of $190. As between 
the wife and the defendant, the question was, whether her assign
ments were for anything more than a collateral security for the 
$190. Any advantage to the defendant would be gained by 
directing that the actions be set down together and tried to
gether, if the trial Judge should so direct. He would, no doubt, 
take care that any evidence, if such there be, common to both 
actions, should not be repeated. Costs in the cause. Alexander 
MacGregor, for the defendant. W. Douglas, for the plaintiffs.

BATHO v. ZIMMER VACUUM MACHINE CO.
(Decision No. 2.)

Ontario High Court. Miiklleton, ./.. in Chamber*. April 111. Jill*».

Pleading (§ IJ—65) — Claim — Infringement of llights 
under Patent fur Invention — Postponement until of hr Dis
covery.]—An appeal by the defendants from the order of the 
Master in Chambers, 3 O.W.X. 1009. Middleton, J., dismissed 
the appeal with costs to the plaintiff in any event of the action. 
B. G. Long, for the defendants. A. C. Me Master, for the 
plaintiff.

WEBB v. BLACK

Ontario High Court. Thai before Britton, ./, April 111. 1012.

Partnership (I I—3)—Fraud — False Arrest — Sale of 
Rusimss — Judgment — Terms.] - Action for fraudulently
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and wrongfully depriving the plaintiff of his business; for false 
arrest; and to establish a partnership between the plaintiff and 
defendant. The learned Judge finds that there was not a par
ticle of evidence of any fraud on the part of the defendant in 
his business transactions with the plaintiff ; that there was 
no partnership in fact between the parties; and that, although 
technically there was an arrest, no damage resulted to the 
plaintiff therefrom. Upon the defendant consenting, there will 
be judgment directing that, upon payment by the plaintiff or 
his nominee to the defendant, within one week, of the amount 
actually paid by the defendant for machinery, rent, wages, and 
supplies, and the amount of liabilities actually incurred by the 
defendant in connection with the business, and $100 costs of the 
action, the entire business, machinery, stock in trade, and the 
lease of the premises, shall be handed over to the plaintiff or 
his nominee, and the defendant shall have nothing more to do 
with that business on these premises. The amount to be paid is 
found to !"• $2,080.21. In default of payment as above, the 
action to be dismissed with costs, fixed at $100. T. X. Phelan, 
for the plaintiff. A. J. Anderson, for the defendant.

H.C.J.
1912
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WARD v. DICKENSON.

Ontario High Court. Trial before Latch ford, ./. April It). 1912.

Chattel Mortgages ( 5 VI—55)—Power of Sale—Improvid
ent Sacrifice of Goods—Mala Fides—“Mont i/ Lender”—R.8.C. 
10(Hi, ch. 122, st c. 2.1—Action to recover possession of goods 
of the plaintiff taken by the defendant or for damages for their 
conversion. The plaintiff offered the defendant $25 for the 
loan of $100 for three months. The defendant agreed to make 
the loan, and took from the plaintiff a chattel mortgage upon 
the plaintiff’s household effects. He advanced only $45; and 
he sold the goods, which were said to be worth $2,000, for $148. 
The learned Judge said that the defendant, as mortgagee, was 
reckless and improvident in his conduct of the sale. He was 
not liable for the conversion of the goods, because they were 
his under the chattel mortgage. The defendant did not act 
in good faith. He dealt with the plaintiff’s property in such 
a way that her interests were unnecessarily sacrificed, and she 
lost the right she would have had in the large surplus which 
would have been realised had the sale been properly conducted. 
For the damages she thus sustained, the defendant was answer- 
able: Rennie v. Block, 26 Can. 8.C.R. 356.—There was no direct 
evidence that the defendant was a money-lender, within the mean- 
ing of the Act respecting Money Lenders, R.S.C. 1906 ch. 122, 
sec. 2. Upon his examination for discovery he stated that he 
usually charged twelve per cent, upon loans. The learned 
Judge said that he had concluded that the plaintiff was a money
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lender within the meaning of the statute, although lie denied 
making loans unless asked to do so. The fact that the plaintiff 
offered him one hundred per cent, per annum did not justify 
him in accepting it; and his familiarity with the forms used 
by money lenders and his methods of enforcing his security 
supported the conclusion.—The learned Judge estimated the 
plaintiff’s damages at $(>00, and gave judgment for her for 
that sum, with costs, subject to a reference as to damages if 
either party was dissatisfied. Costs of reference, if any, and 
further directions, reserved. T. J. W. O’Connor, for the plain
tiff. John MacGregor, for the defendant.

McCUTCHEON v. PENMAN

itutnriu llijih Court. Trial before Latchfonl, .1. April 10. 1012.

Fraud and Deceit ($ IV—16)—Sale of Vehicle -licliancc on 
Falst lie presentation -- Damages.]—Action for damages for 
fraud and misrepresentation upon the sale of a motor-car by the 
defendants to the plaintiff for $970, which amount the plaintiff 
had paid. The learned Judge found as facts, upon the evidence, 
that the car was not in good running order when sold to the 
plaintiff ; that it had not been overhauled, as represented by the 
defendants; that the plaintiff had no knowledge of motor-cars, 
and relied on the representations of the defendants ; that the 
ear was worthless to the plaintiff; and that he was entitled to 
recover the damages which he had sustained hv reason of the 
false representations. And held, that the plaintiff was entitled 
to test the motor-ear ltefore repudiating the bargain, and did 
not lose his right to recover by his efforts to put the car into 
running order. Judgment for the plaintiff for $970 with 
interest from the date of the purchase and with costs. W. A. 
Henderson, for the plaintiff. F. Arnoldi, K.C., for the de 
fendant. Pink.

BARTLETT v. BARTLETT MINES LIMITED

thitariu llifth Court. Cnrheright. M.C. \pril 20. 1012.

Costs (§ 1—10)—Dischargt of Ortltr — Costs of fine 
id.slms — Salary of Judgment Debtor Paid in Advance.] 
Motion by the garnishees to discharge an order attaching debts 
alleged to lie due by the applicants to the plaintiff, the judgment 
debtor. See 3 O.VV.N. 958. It was conceded that the order must be 
discharged. Hut as to the costs, the Master thought that 
they should not be given to the garnishees, as, if the 
salary of the debtor was not paid in advance, yet there 
was such a variation between the affidavit of C. W. Allen in 
answer to the motion and the full facts of the debtor’s employ
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1111*111 l>y tlie garnishees, as just Hied inquiry. This was the 0NT 
eourw* taken in Wilson v. Fleming, 1 O.L.R. 599, followed in 
Fallis v. Wilson. 13 O.L.R. 595. If a judgment debtor is un-2 
allowed to overdraw his account or is paid in advance, this 
deprives his creditors of a remedy which they might have if he 
was paid in the ordinary way. This was done for his benefit, 
and it would be open to his employers to recoup themselves for 
the expense to which they had been put for his advantage—a 
eourse of which he could not rightly complain. Order dis
charged without costs. The garnishees to have leave to appeal as 
to this, if they wished to do so. J. I). Falconbridge. for the 
garnishees. M. L. Gordon, for the judgment creditors.

CHARLEBOIS v MARTIN
Ihihirio llifill Vinirl. VarUrritjht. tpril 22. 1012.

♦Jrdûment (8 I F—46)—Rule 603—Action on Hills of Ex
change—Defence—Reference under ('on. Rule 607.]—In this ac
tion the plaintiff, as assignee of the Union Bank of Canada, sued 
the defendant for *2.819.28. the sum total of ten bills of ex
change drawn on the defendant by A. II. Dewdnev & Co. be
tween the 4th March and the 14th June, 1907. ami accepted by 
the defendant. A. II. Dewdney & Co. assigned for the benefit 
of their creditors in July, 1907, and so far only a small divi
dend had been paid. The plaintiff moved for summary judg
ment under Con. Rule 603. The defendant was a native of Ger
many, over seventy years of age, with a very imperfect know
ledge of English and very limited powers of expressing himself 
in that language, lie said that he was a working jeweller 
employed by A. II. Dewdney & Co., and that anything lie signed 
was solely for their accommodation and at their request. He 
also thought that he was not incurring fresh liability on each 
occasion, but was only signing a renewal of the previous obli
gation. He admitted his signature to the documents, but said 
that lie was never asked to pay them until the present action 
was brought. He also drew attention to the dividend paid on 
the Dewdney estate, which was not credited on the writ of sum
mons in this action, nor mentioned in the plaintiff’s affidavit : 
see Union Bank of Canada v. Aymer, 3 O.ÂV.N. 773. The de
fendant also alleged that the Union Bank of Canada held other 
securities which, if properly handled, would have paid the 
indebtedness of the Dexvdneys. but which have not been so 
applied, though realised—and he claimed to Is* entitled to an 
account of the proceeds of such securities. The Master said 
that, no doubt, the necessary discovery as to this could lie 
obtained under Con. Rule 441 in an ordinary case; but the 
assignor here being a corporation prevented this being done, jin
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heavy liability was incurred by an elderly foreigner, however 
inexcusable, did not constitute a defence to the action. But, 
for the reasons given in the Aymer case, and the additional 
reason here of the long delay in bringing the action, the de
fendant had shewn facts sufficient to entitle him to have the 
matter investigated; and an order should be made under Con. 
Rule 607 for a reference to the Master in Ordinary. Costs 
in the cause. The fact, if it was a fact, stated in the plaintiff’s 
affidavit in reply, that the defendant was disposing of his prop
erty, was no reason for not allowing him to defend in a proper 
case: Dobic v. Lemon, 12 P.R. at p. 76. On the prima facie 
right of a surety to be allowed to defend, see Lloyds' Banking 
Co. v. Ogle, 1 Ex. D. 262.

HOWIE v. COWAN

fhitario lliyli Court, Sutherland, •/. April 22. 11)12.

Parties (8 11 A—67a)—Numerous Defendants—Representa
tion by Counsel at Trial—Powers of Court—Con. Rule 200— 
Unnecessary Party—Motion to Dismiss—Absence of Consent.] 
—This was an action with reference to the estate of Richard 
P. Smith, deceased. The defendant Cowan was the executor 
of his will, to whom letters probate thereof had been duly 
issued. The plaintiffs, twelve in number, were claiming under 
certain other alleged wills. The defendants were some twen
ty-nine in number. The plaintiff's were specific legatees, and 
tlie defendants specific and residuary legatees. It was admitted 
that, in any event of the action, there would be ï to pay
all the specific legacies and costs. Issue had been joined, and 
the action was expected to go to trial at London at the sittings 
commencing there on the 29th April. The plaintiff's moved for 
an order that, at the trial, the defendants “are to be repre
sented by separate counsel only in so far as they are divided into 
classes, and that each class be represented by its own counsel." 
It was suggested that the motion was made under Con. Rule 200. 
The learned Judge said that he thought it clear that that Rule 
had no application to motions such as this or to an action which 
had reached the stage that this one had. See Ward v. Benson. 
3 O.L.R. 199, for the object and scope of that Rule. No author
ity was cited in support of the motion ; and the learned Judge 
could not sec what power he had to interfere with the rights 
of the defendants as to their representation at the trial by 
counsel. The motion was, he considered, misconceived, and 
must be dismissed with costs.—On the argument, counsel for the 
Presbyterian Church suggested that the church made no «daim

9
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with respect to the legacy mentioned in the will, as it was one 
contingent upon events which did not happen before the death 
of the testator, and expressed a willingness on its behalf to be 
dismissed from the action. Counsel for the plaintiffs was not 
prepared to consent to this; and the learned Judge said that he 
could not make such an order without consent. R. U. 
McPherson, for the plaintiffs. J. II. Moss, K.C., for the ex
ecutor and a number of legatees. II. Cassels, K.C., for the 
Presbyterian Church in Canada. S. G. Crowell, for Catharine 
A. Smith. J. Folinsbee, a specific legatee, in person. Joseph 
Montgomery, for the London and Western Trusts Company.

ONT.

H.C.J.
1912

Decision >

TANNER v. TANNER.

Ontario IIigh Court. Trial before Kelly, ./. ipril 2.‘l. 1012.

Divorce and Separation (8 V C—55)—Cruelty—Desertion 
—Quantum of Allowance.] — An undefended action for 
alimony, tried at Welland. The learned Judge finds 
that the defendant was guilty of cruelty to the plain
tiff ; that he ordered her from his house ; that he made 
no provision for her support or for that of their 
only child, who went with the plaintiff ; that the plaintiff is with
out means of support for herself and child ; and that the de
fendant is possessed of property and means ample for that pur
pose. Judgment for the plaintiff for alimony at the rate of $75 
per month, payable monthly, with leave to apply for an in
crease of the amount if and when the defendant's circumstances 
change. The defendant to pay the costs of the action. G. II. 
Pettit, for the plaintiff.

EMPIRE LIMESTONE CO. v. CARROLL.

Ontario High Court. Trial before Kelly, J. April 25, 1012.

Reformation of Instruments (8 1—1)—Assiynmi nts of 
Lease — Knowledge of Assignees of Mistake — Reforma
tion of Assignments.] — Action to restrain the defen
dants from entering on any part of the south-west 25 
acres of lot 5 in the 1st concession of the township 
of Ilumberstone and from laying railway tracks thereon 
or removing sand or gravel therefrom and from inter
fering with the plaintiffs’ rights under a lease of the 25 acres 
made in 1899 by Annie Benner and her husband to the defend
ant Samuel S. Carroll for a term of fifteen years. In 1902, 
Carroll assigned the lease to K. L. Fuller. In 1905, Annie Ben
ner and her husband conveyed the land to Carroll, making no 
reference to the lease. In 1911, the personal representative of E. 
L. Fuller, who had died in 1909, assigned the lease to the plain-



908 Dominion Law Reports. 12 D.L.R.

ONT.

H. C. J.
ISIS

Decisions.

tiffs. The only covenants in the lease on the part of the lessee 
were to pay rent and not to carry on any business on the premises 
that might he deemed a nuisance. But the lease contained this 
provision : “And the said lessee shall have the privilege of re
moving the whole of the sand hank situate on the northern por
tion of said demised premises, during said term, and for no 
other purposes.” At the south end of the 25 acres, there 
was also a sandhill, the land between the two hills being de
scribed by a witness as a “plateau.” The defendants counter
claimed for reformation of the lease, and, by amendment asked 
for at the trial and allowed, for reformation of the assignments 
of the lease. The learned Judge said that there was no doubt 
that the parties to the lease intended it to be a lease of the 
northerly sandhill only, and that there was a mistake in the lease, 
common to both parties. He also found that Fuller and the 
plaintiffs took their assignments with the knowledge and on 
the understanding that the lease was so limited ; and he was. 
therefore, of opinion that the lease and the assignments should 
be reformed. Judgment dismissing the action with costs, and 
allowing with costs the counterclaim of the defendants. If the 
parties fail to agree on the manner of reforming these docu
ments. there is to be a reference to the Local Master at Welland 
to settle the method. W. M. German, K.C.. for the plaintiffs. II. 
D. Gamble. K.C.. for the defendants.

DAVIDSON v. PETERS COAL CO

Ihtlann llifih Court. Trial hr fair Unlock. ('J.Kr.H. April lft 12.

Explosions and Expi/isivks (6111)—20)— Injury to Ser
vant- Xrgligenrr—Vncovered Hrceptahli—('oust of Injury- 
Xegligenee of Servant—Findings of Fart of Trial Judge.]— 
The plaintiff, whilst in the employment of the defen
dants. was injured by an explosion of blasting powder 
contained in an open pail, and brought this action, 
under the Workmen’s Compensation for Injuries Act. 
for damages because of such injury. The negligence 
charged was in supplying an open pail in which to handle the 
blasting powder. The action was tried before the Chief Justice 
without a jury. He found that the pail was supplied by the de 
fendants of their own motion, and that they were negligent in 
so supplying it : but he was of opinion that the plaintiff had not 
shewn that that negligence was the cause of the injury. In a 
written opinion, he made an exhaustive examination of the evi
dence, and stated his conclusion as follows : From the evidence. I 
entertain no doubt that the plaintiff deposited the pail within 
a foot or two of the fuse in the hole (in quarrying stone), and 
that the sparks from the fuse fell into the pail and thus caused
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the explosion. The plaintiff’s theory that sparks might have 0WTj 
adhered to his sleeve and fallen into the pail, at a distance ir. C. .1. 
from the hole, was not supported by the evidence. The sparks 1012 
would not live long enough. The evidence as to whether the —— 
small sparks would ignite is conflicting. From the practical test decisions. 
made in Court, it is clear that no sparks would keep alive dur
ing the time required to go a distance of two feet from the point 
of ignition. Further, sufficient time did not elapse between the 
ignition of the fuse and the explosion to have allowed immedi
ately of the plaintiff’s clothing being so far consumed as to fall 
away in sparks. There is no evidence whatever to shew that 
the plaintiff’s clothing was set on fire or that any sparks lit upon 
his clothing. There is ample evidence, however, that the sparks 
flew directly from the fuse into the pail. Having regard to the 
plaintiff’s experience as a quarryman, perfectly familiar with 
the danger incident to the use of blasting powder and of fuses, 
it was, 1 think, negligence on his part to have deposited the pail 
within reach of the falling sparks. If he had used proper care, 
he would have placed it at a safe distance, and the accident 
would not have happened. I, therefore, think his own negligence 
was the cause of his injury ; and that, therefore, he is not entitled 
to r(‘cover. This action is, therefore, dismissed without costs.
T. J. Blain. for the plaintiff. A. J. Anderson, for the defendants.

FRASER v. WOODS
Ontario IIi<ili Court, hrllii. •/. April 2.1. 11112.

Reformation of Instruments (5 [—1) — Description 
Boundary Line—Mistake — Evidence—Trespass — Injunction. | 
—The plaintiff, being the owner of two adjoining parcels of 
land in the town of Amherst burg, called respectively “the 
lumber-yard lot” and “the homestead,” sold the former, which 
lay south of the latter, to the defendant Mabel S. It. Woods, 
and executed a conveyance to her by which he intend
ed to convey that parcel, describing it by metes and bounds. 
The defendant Sophronia Bereaford was a mortgagee under 
a mortgage made by her co-defendant. There was a dis
pute as to the northern boundary of the part conveyed. A 
surveyor, acting for the defendants, ran the line, according to 
the description in the deed, about 80 feet to the north of the 
boundary line between the two properties as shewn on the 
ground; and the defendants began to erect a fence on the line 
so marked out. The plaintiff" brought this action to restrain the 
defendants from trespassing, for reformation of the conveyance, 
and other relief. Kelly, J., after reviewing the evidence in 
detail, said that, having in mind that very strong evidence was 
necessary to found a right to rectification of a written instru-
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as to leave no fear or reasonable doubt upon the mind that the 
deed does not embody the final intention of the parties.” He 
referred also the language of Armour, C.J., in Clarke v. Joselin 
(1888), 16 O.R. 68, 78, and concluded his written reasons for 
judgment thus:—After careful consideration of the whole evi
dence, and having regard to all the circumstances surrounding 
the transaction, the conclusion i have come to, and 1 have reach
ed it without any doubt as to its correctness, is, that the deed 
from the plaintiff to the defendant Woods does not embody 
the true description of the property intended by the parties to 
be dealt with. The evidence convinces me, and I find, that 
what the purchaser, through her husband and Davis (solicitor 
for the husband), asked to purchase, and what the plaintiff 
intended to sell and offered to sell for $3,500, and what the 
purchaser intended to purchase for that price, and what the 
defendant Sophronia Beresford intended as security for the 
money advanced to her co-defendant, was the property shewn 
on the ground as the lumber-yard property, the northerly 
boundary of which is the line of the south wall of the barn on 
the plaintiff’s homestead property and its continuation westerly 
to the river. There will, therefore, be judgment declaring that 
the northerly boundary of the land intended to lie sold and 
purchased and intended to be mortgaged to the defendant 
Beresford is the south line of the barn and its continuation 
westerly to the river;; that the conveyance from the plaintiff 
to the defendant Mabel 8. B. Woods be reformed so as to 
carry this into effect; and that the mortgage from the defend 
ant Mabel S. B. Woods to her co-defendant be likewise reformed. 
The injunction restraining the defendant Mabel S. B. Woods, 
her servants, workmen, and agents, from entering on or très 
passing upon or interfering with the plaintiff’s property north 
of that line is made perpetual; the other defendant is like
wise restrained. The plaintiff is entitled to his costs of action 
A. R. Bartlett, for the plaintiff. J. 11. Rodd, for the defendants.

UNITED INJECTOR CO. v. JAMES MORRISON BRASS MANUFACTUR 
INC CO

Ontario llifih Court, Carticriyht, M.C. April *26, 1012.

Pleading (§11—65)—Particulars—Infringement of Pahnt 
Rights—Postponement till after Discovery.]—In an action for 
infringement of patent rights and use of trade marks, the 
defendants moved, before pleading, for particulars of alleg.i 
tions made in the statement of claim. The Master re
ferred to the analogous ease of Batho v. Zimmer Vacuum
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Machine (’«>.. 2 D.L.R. H94. and 2 D.L.K. 902, 8 O W N. Iimmi. 
1152, and said that it seemed sufficient at this stage to 
make an order such as was made in that case. What machines 
the defendants had made and what sales, or whether they had 
made any, must be within the knowledge of the defendants. If 
they had done none of these things, they could safely plead to 
that effect. Then, with the case at issue and discovery made, 
it would be open to them to amend their defence as they might 
see tit. The motion should he dismissed ; costs in the cause. 
The defendants to plead in eight days. Leave reserved to apply 
for further particulars after discovery, if desired. The case 
might be put on the peremptory list two weeks after being set 
down, so as to have a trial before vacation. Grayson Smith, for 
the defendants. Britton Osier, for the plaintiffs.

JAMIESON MEAT CO. v. STEPHENSON
Ontario High Court. Trial before Britton, J. April 30. 1912.

Partnership (81—3)—Failure to Establish—Assignment 
of Interest in Business—Attach by Creditors—Disclaimer 
by Assignee—Judgment—Costs.]—Action against two defend
ants, Stephenson and Spragg, for the price of meat supplied to 
the “Savoy Café” at Cochrane. The plaintiffs alleged and 
attempted to prove that the café was being run or carried on by 
the defendants as partners. Stephenson and Spragg both 
denied that any partnership ever existed between them in this 
café business. The plaintiffs’ claim was admitted by Spragg as 
against the café, and, therefore, against Spragg, as he alone, as 
he contended, carried on the business. The learned Judge said 
that the question was entirely one of fact, and, upon the evi
dence, he must find that the defendant Stephenson was not a 
partner, and that the plaintiffs did not supply meat upon his 
credit.—The plaintiffs also attacked an assignment made by 
Spragg to Stephenson on the 18th January, 1912, purporting, 
in consideration of $1, to assign to Stephenson all Spragg’s 
interest in the restaurant business known as the Savoy Café, 
the stock in trade, furniture, goodwill, etc. The real eonsider- 
ation was, that Stephenson agreed to pay certain liabilities of 
the restaurant. The plaintiffs alleged (by amendment) that the 
assignment was void as a preference to Stephenson. The de
fendant Stephenson said, at the trial, that he would not accept 
the interest of the defendant Spragg in the property mentioned, 
upon the terms under which it was given, and he had no desire 
to prejudice the creditors of Spragg or to prejudice his own 
claim. The learned Judge said that, in regard to this claim, 
the judgment should be, with the consent of Stephenson, that, 
as against, the plaintiffs, as creditors of Spragg, the assignment 
should not be set up or in any way relied on by Stephenson
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or stand in the way of the plaintiffs as execution creditors of 
Spragg in the recovery of the amount of their execution, but 
the defendant Stephenson was not to he prejudiced as to any 
claim he might have against Spragg or as to any securities he 
held other than the assignment. Judgment for the plaintiffs 
against Spragg for $325.60, with costs as if he were sole defend
ant and as upon a judgment by default. Action as against 
Stephenson (otherwise than as above) dismissed with costs. T. 
W. McGarry, K.C., for the plaintiffs. U. E. Buchanan, for the 
defendants.

MacMAHON v. RAILWAY PASSENGERS ASSURANCE CO. (No. 1).
Ontario llifili ('oint. Cartirriftht, I/.r. Mini •*. MM2.

Depositions (§1—2> Motion for Commission— Sugipshd 
Term — Pnmat un Application. | The action was on a 
policy of life assurance. The assured died abroad, very shortly 
after the issue of the policy. The action being at issue, and 
the plaintiff, the sole executor of the deceased, being on his way 
to Europe and expecting to he at the place where the assured 
died, for a month or six weeks from the 20th May instant, and 
supposing that the defendants would probably ask for a com
mission to take evidence as to the death of the assured at the 
place where it occurred, moved for an order directing that, 
‘‘if any commission is applied for and issued to take evidence 
. . . the said commission be executed at some time between 
the 20th day of May and the 30th day of June, 1912.” The 
Master said that no precedent for such an order was cited, 
nor had he found any. The motion seemed premature, and to 
suggest a term that might lie considered if the defendants 
should apply for such a commission ; but, on the argument, 
their counsel was not prepared to say whether they would or 
not. Motion dismissed, with costs to the defendants in any 
event. II. K. Rose, K.C., for the plaintiff. Shirley Denison, 
K.C., for the defendants.

MacMAHON v. RAILWAY PASSENGERS ASSURANCE CO No 2

Ontario lliiili Conrl, ('intmiyht, l/.r. May il, MM2.

Discovery and Inspection (8 1 2)—Action on Life Insur
ance Policy—Issue as to Aye of Assured—Production of Marri
age Certificate—Relevancy—Affidavit on Production.]—In this 
action on a life insurance policy, one of the defences was that 
the age of the assured was incorrectly given. On the examina
tion of the plaintiff for discovery, he was interrogated on this 
point, and was asked to produce the marriage certificate of his 
mother, the assured. No such document was mentioned in the



2 D.L.R.] Memorandum Decisions. 913

plaintiff’s affidavit on production, and his counsel objected to 
these questions ns being an attempt to cross-examine on the 
affidavit on production. The plaintiff did not say whether he 
had it or not ; but stated that ho was informed that the marriage 
took place at Belleville, Ontario, in what year he could not say. 
He stated facts as to his own birth and that of his elder brother, 
which would agree with 1864 as the date of the marriage. He 
further stated that he had no record of his mother’s age, and 
that all his inquiries on the point had been fruitless. He was 
then asked again ns to the marriage certificate, and the objection 
of his counsel was again made and sustained by the examiner. 
The defendants moved for an order requiring the plaintiff to 
answer the questions, and to produce the marriage certificate 
therein referred to, and to make a further affidavit on produc
tion. The Master said that it was to be observed that the 
plaintiff had never admitted that he had at any time any marri
age certificate of his parents. It was. therefore, clear that the 
motion, so far as it asked for a further affidavit, was made too 
soon. (The Master referred to Standard Trading Co. v. Soy- 
hold, 1 O.W.R. 650.) Counsel for the defendants stated that 
he was willing to accept the statement of the plaintiff’s solicitors 
as to whether there was a marriage certificate in existence, and 
if the plaintiff had seen it or had had it in his possession. The 
Master said that the defendants were entitled to this, on the 
ground that the true age of the assured was in issue, and the 
production of the certificate might enable the defendants to 
obtain conclusive evidence on this point. (See Attorney-Gen
eral v. Gaskell, 20 Ch. D. 528, cited in Bray, p. 112.) This was 
the more important as the plaintiff admitted that, a month before 
her death, his mother said, “I am about sixty-four.” One of the 
conditions of the policy was that the assured was on the 11th 
April, 1911, not sixty-two. If the solicitors were not able to give 
this information, there must be further examination before the 
trial. Success having been divided, costs of the motion to be 
costs in the cause. Shirley Denison, K.C., for the defendants. 
II. E. Rose, K.C., for the plaintiff.
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CAMPBELL v. SOVEREIGN BANK OF CANADA
Ontario High Court, Cartwright, M.C. Jtag 1.1. 1012.

Depositions ( § 11—5 ) —Foreign Commission—Terms—Prior 
Examination of Officers of Defendant Bank.]—Motion by the 
defendants for a commission to examine one D. M. Stewart as a 
witness on their behalf at New York. It was stated in the affi
davit in support of the motion that Stewart had agreed to be 
examined at New York, but that he expected to leave that city

59—11. D.L.R.
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for the interior of Alaska early in June. The Master said that 
it could not be argued that Stewart was not a material witness; 
but it was said that the plaintiffs were not prepared to cross- 
examine him effectively; that they wished to examine two of the 
defendants’ officers, Jarvis and Jemmett, for discovery before 
the examination of Stewart, on the principle of the exclusion of 
witnesses at a trial. The defendants were willing that the two 
officers should be examined this week, and offered to produce 
them. The Master said that if the two officers were examined 
early next week, and Stewart the week following, each side 
would have all they could reasonably ask. On this understand
ing, an order was made for the issue of a commission to examine 
Stewart. Costs of the motion and of the commission to lie left 
to the Taxing Officer unless disposed of by the trial Judge. W. 
J. Boland, for the defendants. F. Arnoldi, K.C., and F. Mc
Carthy. for the plaintiffs.

ROGERS v. WOOD
Oulurio High Court, ('artirright, M.C. Mng S. 1912.

Judgment (8 1 F—46)—little 608—Action against Direc
tors of Company for Wages—Companies Act, see. 94—Affidavit 
of Solicitor’s Agent—Claim of Plaintiff.]—Motion by the plain
tiff for summary judgment under Con. Rule 603, as against all 
the defendants except Bennett. The action was against directors 
of a company for wages, the plaintiff having an unsatisfied judg
ment against the company, as in Lee v. Friedman, 20 O.L.R. 49, 
on the effect of 7 Edw. VII. ch. 34, sec. 94 (0.) The Master said 
that the judgment in that case made it plain that the action was 
maintainable in its present form, and that Herman v. Wilson, 
32 O.R. 60, was decided on the pleadings and was not applicable. 
That, however, was not decisive of the present motion, to which 
two objections could be taken. First, the only affidavit in sup
port of the motion was made by a member of the firm of solici
tors who were agents for the plaintiff’s solicitor. This recited the 
proceedings leading up to the present action, and alleged that 
the deponent had knowledge of the matters in question, and 
that the defendants were indebted to the plaintiff as claimed. 
Although this was stated in this positive way, it might he fairly 
assumed that the deponent, as to this last fact, was not speaking 
of his own knowledge. This would ordinarily be known only to 
the plaintiff or his solicitor—but not to that solicitor’s agent. 
For the reasons given in Great West Life Assurance Co. v. 
Shields, 1 O.W.N. 393, the motion should not be granted. It also 
was at least doubtful whether Con. Rule 603 could be applied in 
cases of this kind. The judgment against the company was by



2 D.L.R.] Memorandum Decisions. 915

Î
 default, and was not binding on these defendants, as stated by ONT.

Britton, J., in Lee v. Friedman, 20 O.L.R. at p. 55. It appeared jj (7~j

that these actions had always gone to trial, as, for instance, IH,.,
George v. Strong, 1 O.W.N. 350, as well as the Lee case. There
was no trace of any motion such as the present in such actions. d^:“®>xs
There was a question also as to the position of the plaintiff. His
claim was for $300 out of the total of $826.40. It was alleged
that he was not “a labourer, servant, or apprentice,” but occu-

!
■ pied the position of foreman or contractor. This could not be

disposed of on affidavit evidence. Motion dismissed; costs in 
the cause; the trial to be expedited. Irving S. Fairty, for the 
plaintiff. Charles Henderson, J. M. Ferguson, and W. II. Price, 
for the responding defendants.

CONKLE v. FLANAGAN.
Ontario High Court, Cartwright, J/.f. Mug 1912.

Venue ( 8 11 A—15)—County Court Action—Issues for Trial 
—Evifhncf—Convcnienci—Expense.]—Motion by the defend
ants for an order transferring the action from the County Court 
of the County of Wentworth to the County Court of the County 
of York, in the following circumstances. It was admitted that a 
verbal contract was made in March, 1912, at an interview be
tween the two plaintiffs and the defendant Flanagan, at which 
no one else was present. It was then arranged that a boxing 
entertainment was to be given before the National Sporting 
Association Limited, at Toronto. The only issue was as to the 
amount which the plaintiffs were to receive out of the receipts. 
They claimed one-half of the gross receipts. The defendants 
said that they were to pay only fifty cents for every one who 
attended the entertainment. This sum had been paid. The 
plaintiffs sued for $334.50, alleging that the gross receipts were 
$1,338. This, while formally denied in the statement of defence, 
was not disputed in the two affidavits of the defendant Flanagan 
filed on this motion. The Master said that, whether this was so 
or not, the exact figures could be found on examination of the 
books of the association on discovery; and it should not be 
necessary to give oral evidence at the trial. The main issue was 
on the plaintiffs, who must satisfy the Court of the terms of the 
agreement as they presented them. It was argued that the de
fendants would have to give evidence of the terms on which 
such bouts are usually arranged by the managers of other similar 
associations in Toronto. But such evidence would not be admiss
ible. as the plaintiffs were suing on an express agreement. Con
sidering the short distance between Toronto and Hamilton, and 
the frequent communication, making it possible to have the 
trial at Hamilton, without the witnesses being absent from home

■
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a single night, the Master thought that it was not a ease for 
obliging the plaintiffs to conduct the subsequent proceedings in 
the county of the defendants, instead of in their own. Motion 
dismissed. eosts in the cause. If the trial Judge thinks fit, he 
can apportion the eosts of the witnesses on application to him 
for that purpose. See Rice v. Marine Construction Co., 3 0. 
W.N. 1080, and cases cited. J. G. O’Donoghue, for the defend
ants. A. M. Lewis, for the plaintiffs.

McKinley v. graham.
Ontario Divisional Court, Itoyil. C.. I.atchforil, ami Middleton. ././.

February 7, 1912.

Limitation op Actions (8II J—80)—Action to Enforce 
Charge on Land — Will — Legacy — Executors — Devisee — 
Trust Devolution of Estates Act.] —Appeal by the plaintiff 
from the judgment of Britton, J., 3 O.W.N. 256. J. Shilton, 
for the plaintiff. II. L. Khhels. for the defendants, the executors. 
H. C. Macdonald, for the defendant, Charles Harper, junior. 
The judgment of the Court was delivered by Boyd C. : The 
provisions of this will were considered in April, 1890 (see Har
per v. Graham, in my book of that date), in an action wherein 
the plaintiff was a party and the other beneficiaries and the 
executors. It was then held that the land devised to the son 
William was charged with the payment of $200 per year for 
five years after the death of the testator towards satisfaction 
of the legacies—including that of the plaintiff. These pay
ments for the five years have been made, and the executors 
have administered the personalty, and turned over the other 
land devised to Charles to him in 1891, which was charged with 
an annuity for the life of the widow as a first charge and as a 
second charge any unpaid balance remaining due on the legacies. 
That act of transfer concluded the duties of the executors, and 
thenceforth the devisee Charles took the land subject to the lieu 
for legacies. This lien was, by the terms of the will, exigible at 
the end of the five years from the testator’s death, so far as the 
balance then unpaid was concerned. The land might have 
been resorted to subject to the lien of the widow, and sold, but 
this course was not taken—it may be because it was considered 
that the land would not realise sufficient to pay anything on the 
legacies, if sold subject to the widow’s annuity. But of this 
there is no explanation in the evidence, and all that appears is. 
that from 1894, when the five years expired, until the issue of 
the writ in October, 1907, nothing has been done to relieve the 
plaintiff from the bar imposed on this action to recover the
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legacy charged on the land, which arose at the end of ten years 
from 1894. I sec no other way in which the legal effect of the 
whole transaction can lie viewed, and I see no way in which any 
case of express trust can be raised as against the executors or the 
other defendant. Costs were given below. I would not think it a 
case for costs of this appeal as against Charles, who holds his land 
exempt from the payment of $600, which the testator intended 
should be made. The executors should get costs of appeal.

LAMOUREAUX v. SIMPSON.
Ontario Divisional Court, Ito yd. C.. Sutherland, and Middleton, 77. 

January 12. 1912.
Corporations and Companies (IVC—189)—Transfer of 

Com puny-share—Undertaking to lie-transfer—Sale or Loan of 
Share.]—Appeal by the defendant from the judgment of Brit
ton. J., 3 O.W.N. 212, dismissed with costs. C. J. Holman, 
K.C., for the defendant. I. F. Hellmuth, K.C., and E. II. 
Ambrose, for the plaintiffs.

MARTIN v. CLARKE
Ontario High Court. Co ‘might, M.C. January 13. 1912.

Judgment (8 I F—461—Con. little 603—Action on Covenant 
in Mortgage — llcleam — Delay in Bringing Action.] — 
Motion by the plaintiffs for summary judgment under 
Con. Rule 603, in an action on a covenant in a mortgage made 
on the 20th May. 1889. The action was begun on the 15th June, 
1911. The Master said that from the affidavit of the defend
ant and his cross-examination it appeared that there was no 
defence to the action, unless the release of which the defendant 
spoke (a draft of which was in the plaintiffs’ possession) could 
be produced. At present it was not forthcoming. The defend
ant said that he had not made a thorough search among his old 
papers for it. No payment had been made by the defendant 
since 1901. The release must be produced within a fortnight. 
If this was not done, judgment should go, unless the defendant 
preferred to have the case go to trial in the usual way. This 
second course was only allowed on the ground of the long delay 
in bringing this action and the total silence of the plaintiffs for 
so many years on the matter. The Master did not wish to be 
understood as recommending any further resistance to the 
plaintiffs’ claim. The costs of the motion to be in the cause. 
II. J. Martin, for the plaintiffs. J. Shilton, for the defend
ant.
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Ontario IIi»jh Court, Nntlirrlantl ./. .lanuary III, 11)12.

Hills and Notes (8 1 D—31)—Liability of Male r Wunlc
Dkcihiuxh.

Xott Filled a/t and Used for Unauthorised l,urpose.\ —Action 
on « joint uiul several promissory note made by T. F. 
Chamberlain and W. I\ Chamberlain, the defendants, dated the 
20th June, 1906, ‘ le one year after date, and purporting
to be with interest at 6 per cent. The defendant T. F. Chamber- 
lain, who was the father of bis co-defendant, appeared on the 
note as the first of the two makers. It was admitted by the 
plaintiff that certain payments, amounting in all to $280.95, 
had been made on account by the defendant T. F. Chamberlain 
upon various dates in 1906, 1907, and 1909. It was admitted 
also that the signatures to the note were those of the defendants 
respectively. The defendant T. F. Chamberlain said, in his 
statement of defence, that he joined in the note for the accom
modation of his co-defendant, for whose benefit the money was 
procured, and that the note was given to the plaintiff by his co
defendant. and he claimed over against his co-defendant in ease 
the plaintiff obtained judgment against himself. The defendant 
W. 1\ Chamberlain, in his statement of defence, alleged that, if 
the note in question was given in respect of any indebtedness to 
the plaintiff, it had been paid or discharged ; that the note was not 
given to the plaintiff by him nor signed by him to be given to 
the plaintiff; that the plaintiff was aware, and received the 
note with notice, that it was not intended for her; that there 
was no authority in any person to give it to her ; that the note 
had been altered in a material part after being issued ; that, 
while he and his co-defendant had borrowed money of the 
plaintiff prior to 1898, it had been arranged between them that 
the indebteo, ss should be taken care of by the defendant T. F. 
Chamberlain, who did make payments from time to time on 
account thereof, and who, in the year 1898, with the knowledge 
and consent of the plaintiff, replaced a note previously given 
to her by the defendant \V. I\ Chamberlain, in 1897, and in
dorsed by T. F. Chamberlain, by the latter's own demand note 
for the amount then due; that thereafter he (the defendant W. 
1\ C.) did not make nor authorise to be made any payments on 
account of the said indebtedness, nor did he authorise his co
defendant to complete in favour of the plaintiff the note in 
question herein, which was originally a blank note, given by him 
to his co-defendant for use in their common business, and to be 
used for it alone ; that he was not aware until just before this 
action was commenced that it had ever been used for another 
purpose, or that it had been filled out in the form in which it 
now appeared. He also alleged that his co-defendant was prim
arily liable upon the note, and claimed over against his co-de-

5
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fendant in case the plaintiff succeeded in obtaining a judgment 
against him (the defendant \V. I*. C.) Each of the defendants 
served a third party notice on the other. Sutherland, J.. after 
setting out the faets at length, said :—1 am not at all convinced 
by the evidence that the note sued on was made on the date it 
appears to be. 1 do not credit the testimony of the plaintiff and 
T. F. Chamberalin as to this. I am strongly inclined to believe 
that the note was tilled in after the release between the defend
ants made in in 18ÎW. It is, I think quite clear that whenever 
it was filled in the defendant T. F Chamberalin utilized, with
out the consent of his co-defendant, a blank form of note signed 
by the latter for their business purposes, and which he had no 
authority to use to till in favour of the plaintiff. The defend
ant T. F. Chamlierlain admits that lie made the note and is 
bound by it, but claims over against his co-defendant. I do 
not think the defendant W. I*. Chamberlain is liable upon the 
note sued on, nor at this date with respect to the indebtedness 
existing in 1 S!t8 and evidenced by the note made in that year. 
As to the indebtedness, I think, from the evidence, that the 
Statute of Limitations would apply The plaintitT will have 
judgment for the amount of her claim, with proper interest, 
against defendant T. F. Chamberlain, with costs; and the action 
will be dismissed as against the defendant W. I*. Chamberlain, 
with costs, if the same are asked for. I >. It. Maiden nan. K.C., 
and (\ II. (Mine, for the plaint ill'. (\ A. Moss, for the defend
ant XV. IV (Niamlierhiin. The defendant T. F. (Miamberlain, in 
person.

IH.eism.xN.

BREWER v. GRAND TRUNK RAILWAY CO.

Uniat io liirinional i'oinl, Urinlilh, ( Tntvi anti UiJtllrlon,
January 111. Ill 12.

New Trial (Ml—3)—Hail wan Dratli of Vt nota—A# yli- 
flcarc — Heidi an for darn — A nr Trial. \ An appeal by 
the plaint ill* from the judgment of Mu-orK. C.J.Hx.D., 
dismissing the action, which was brought by Louisa 
Brewer to recover damages for the death of her hus
band, K. S. Brewer, who was killed in a collision 
between two of the defendants’ trains, alleged to have 
been caused by the negligence of the defendants. Mvlovk, C.J., 
was of opinion that there was no evidence of negligence to go 
to the jury. The Court reserved judgment pending the 
decision of the Supreme Court of Canada upon ap
peals from the judgments of the Court of Appeal in McKeand 
v. Canadian Pacific K.W. Co., 2 O.XNVN. S12, and Griffith v. 
Grand Trunk K.W. Co., 2 O.W.N. 1039. The decisions of the 
Court of Appeal having been affirmed, the Court directed that
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0KT* the appeal in this case should he allowed and a new trial had.
H.C.J. upon the ground that there was some evidence for the jury.

1912 Costs of the former trial and of the appeal to the plaintiff in
— any event. E. G. Porter, K.C., for the plaintiff. D. L. Mc-

Decisioxe. Carthy, K.C., for the defendants.
(See Richard Evans & Co. Limited v. Astley, [1911J A.C. 

674.]

STONE LIMITED v. ATKINSON BROTHERS.
Ontario Divitnonal Court. Falcnnhridfic. CJ.K.lt.. Britton, awl l.atchfunl, 

JJ. Januarti 18. 1912.

Appeal (1 VII L—470)—Question of Fact — Finding of 
Trial Judge—Evidence.]—Appeal by the defendants from 
the judgment of Judge Denton, one of the Junior Judges of the 
County Court of the County of York, in favour of the plaintiffs, 
in an action, in that Court, to recover $440, the price of 2,500 
posters designed by the plaiirtiffs and furnished by them to the 
defendants. The Chief Justice said that the defendants* 
counsel very ingeniously endeavoured to take the case 
out of the rule laid down in Bishop v. Bishop, 10 O.W.R, 
177, and to bring it within Beal v. Michigan Central R.R. Co., 
19 O.L.R. 502. He (the Chief Justice) had perused the evi
dence twice with a view of seeing whether the argument that 
the Judge misapprehended the effect of the evidence, or failed 
in any way to appreciate the relation of the facts as he found 
them to the issue which he was trying, was well-founded; and 
was of the opinion that it was not. The trial Judge had found 
distinctly in favour of the testimony adduced by the plaintiffs 
as against that of the defendants in at least two vital particu
lars; and there was no reason for finding fault with his con
clusions. The case fell within the general rule; and the appeal 
should be dismissed.

Latchford, J., agreed.

Britton, J. (dissenting), thought that the trial Judge had 
failed to consider a material part of the evidence given by the de
fendants; and, as against the defendants, had given undue weight 
to the evidence of witnesses called for the plaintiffs, who were 
or had been in the plaintiffs’ employ, and who were interested 
in putting upon the defendants the job in question. It was the 
duty of the Divisional Court to rehear the case. In his opinion, 
the appeal should be allowed and the action dismissed except as 
to the amount paid into Court. In the result the appeal was 
dismissed with costs. P. E. Hodgins. K.C., for the defendants. 
Grayson Smith, for the plaintiffs.
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CRABBE v. CRABBE. ONT
Ontario High Court, Car tu~ right, M.C. January 'Jit, 1912. U

Interpleader (811—20)—Payment into Court — Hi rat un.»
Claims to Monty Due from Sale of Chattels.]—This was au Xf “
action to have it declared that certain land and chattels Dmtuoxs
which had been dealt with by the defendant were the property
of her husband, the plaintiff. The farm in question had been
leased for five years, at a rent of $700 a year, to one Roche,
who had also bought from the defendant and partly paid her
for the chattels. A further payment being due, the plaintiff
served upon Roche a formal notice of his claim, and Roche now
moved for the usual interpleader order. The Master said
that the facts were analogous to those in Trebilcock v. Trebil-
cock. 2 O.W.N. 303. Unless, therefore, the parties could agree
on some different arrangement, an order must be made as in
that case. F. J. Roche, for the applicant. E. W. Boyd, for the
defendant. Johnston (W. Laidlaw), for the plaintiff.

HAMILTON v. VINEBERG
thitario High Court. Suthcrluml. J. January 24. 1912.

Contracts (8 111)4—188)—Extras—Architect — Counter
claims.]—By an agreement in writing, dated the 28th Septem
ber, 1909, the plain tills, builders and contractors, agreed to pro
vide all the materials and perform all the work mentioned in the 
specifications and shewn on the drawings prepared by D. Burn
ham, architect, for the defendant, for the erection and com
pletion of a dwelling-house in Toronto. The plaintiffs’ claim 
in this action was for $1,627.49 for extras, under a written 
order of the architect. The defendant counterclaimed against 
the plaintiffs and D. Burnham, the architect, for damages ; and 
Burnham cross-counterclaimed against the defendant. Certain 
issues of fact were raised upon the claim and counterclaims, 
which the learned Judge found in favour of the plaintiffs and 
Burnham. Judgment for the plaintiffs for $1,627.49, less $174, 
making $1,453.49, with interest from the 26th October, 1910, 
and costs. Counterclaim of the defendant dismissed with costs. 
Judgment for Burnham on his counterclaim against the de
fendant for $60 and costs. E. C. Cattanach, for the plaintiffs 
and Burnham. II. C'assels, K.C., and R. S. Cassels, K.C., for 
the defendant.

McPHIE v TREMBLAY.

Ontario High Court, Kelly, •/. January 25, 1912. 
Assignments for Creditors (8 VII B—61)—Assignment by 

Insolvent Partnership — Assets of Firm — Action by Assignee 
to Make Liable Lands Purchased by Wife of Partner —
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ont. Fraudulent ('onregancc.]—Au action tried at North Hay,
hTcT.7. without a jury. The plaintiff, to whom Houlanger and

I,,).# Tremblay (a firm of which the defendant Peter Trem
blay was a member) made an assignment for the benefit

ms ions ^lc'r creditors on the 3()th May, 1910, alleged that certain 
property purchased by the defendant Evelina Tremblay, wife 
of the defendant Peter Tremblay, was purchased or acquired, 
and buildings erected thereon, out of the funds or assets of the 
insolvent firm, and that such property should be declared a part 
of the firm’s assets. The plaintiff also asked that a conveyance 
of the lands and property in question by the defendants Peter 
Tremblay and Evelina Tremblay to the defendant Rout hier, on 
or about the 27th September, 1910, should be declared fraudu
lent and void as against the creditors of Houlanger and Trem
blay. The learned Judge said that the only evidence offered at 
the trial was that of the defendants Peter Tremblay and Eve
lina Tremblay, both of whom were called by the plaintiff: and 
the evidence shewed, and the learned Judge found, that the 
moneys used in the purchase of the property in question and 
in the erection of the buildings thereon, which the plaintiff al
leged belonged to Houlanger and Tremblay, were the moneys 
of the defendant Evelina Tremblay, and did not belong to 
Boulanger and Tremblay, nor to the defendant Peter Tremblay; 
and the property and buildings formed no part of the assets 
of the insolvent firm. No evidence was offered to substantiate 
the claim that the deed to the defendant Routhier was fraudu
lent and void. Action dismissed with costs. G. A. McGaughey, 
for the plaintiff. G. T. L. Hull, for the defendants.

CHEESEWORTH v. DAVISON.
Ontario lliyh Court, Sutherland. J. January 2."». 1012.

Ontario IHrinional Court, Muloek. C.J.Hr.lt.. Clute, unit Itiibhll. .1.1.
May 7. 1012.

Fraud and Deceit (8 1V—19)—Mining Venture—Brtacli of 
Agreement — It et urn of Money Paid — Damages.]—An ac
tion to recover $600 paid by the plaintiff and certain 
associates of his (of whose claims he had an assignment) 
to the defendant upon an agreement by which the defendant 
was to take up and operate mining claims in Alaska and the 
Klondike district and share the profits with the plaintiff and 
his associates. The plaintiff also asked damages for breach of 
the agreement and for an account ; and (by amendment i dam
ages for misrepresentation and fraud. The agreement was made 
on the 8th May, 1903.* The action was begun in January, 1908. 
Sutherland, J., after stating the facts and reviewing the evi
dence, said that, in the circumstances and upon the evidence 
and documents and after the great lapse of time, it would be 
impossible to find that the contract was not as the parties



intended it, or that the defendant made any false or fraudulent 
representations to induré the plaintiff and his assoeiates to 
enter into it. Action dismissed with costs, subject to certain 
deductions in favour of the plaintiff. W. I). McPherson, K.C., 
for the plaintiff. J. T. White, for the defendant.

May 7. 1ÎH2. Appeal from the decision of Sutherland. J„ 
dismissed hy the Divisional Court.

BERGERON v. CITY OF HULL
(jurtuv Superior Court, IIViV, •/. January Ml. MM2.

Highways (#111—104)—f'hanymi/ ilradt of Strict.]—Sec- 
lions 140 and 157 of defendant’a charter (56 Viet. Que. eh. 52), 
which provides that persons suffering damage through the 
change of level of defendant’s streets or sidewalks shall receive 
compensation to he settled hy arbitrators, does not deprive plain
tiff of his recourse to the ordinary civil tribunals of the pro
vince. nor affect their jurisdiction : Leclerc v. Du fault. Hi Que. 
K.H., p. 1 .‘18 ; Endlich, Interpretation of Statutes, sees. 1Ô1 et seq.

The construction hy the defendant of the sidewalk in ques
tion on a higher level than the old sidewalk, opposite plaintiff’s 
property, and the raising of the level of the street in the same 
vicinity, were found to have damaged plaintiff’s property, and 
to be of the nature of a partial expropriation hy defendant of 
his acquired rights therein.

Judgment was awarded the iff for $350 damages with 
interest from the service of process in the action and costs of 
suit. Messrs. Major and Fortier, for plaintiff. Messrs. Devlin 
and Ste.-Marie, for defendant.

MILLS v. FREEL.
Ontario lliyh Court. Trial before tthhlell, ./. May II. MM2.

Highways (IV A 2—261)—Forent Itoiut Substitut)tl for 
Hoad Allowance - Itifflit ht Portion of Itoad Ailowanct 
in Lint thereof. | — Action for a declaration that the 
plaintiffs were entitled to part of the 1()th concession 
road allowance in the township of East Nissouri, in 
lieu of a forced road taken from the plaintiffs' land, for 
which no compensation was paid to the plaintiff’s or their pre
decessors in title, and for an injunction and other relief. The 
learned Judge said that further consideration had not changed 
his opinion formed at the trial. Action dismissed with costs, 
including all costs over which the trial Judge has control. J. 
M. McEvoy, for the plaintiffs. E. Meredith, K.C., and W. R. 
Meredith, for the defendants.
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ABANDONMENT OK ACTION—
See Dismissal and Discontinuance.

ABATEMENT AND REVIVOR—
Two actions by separate plaintiffs for same «-anse—Actions by 
the mother ami by the widow for damage's under Fatal Accidents

ABUTTING OWNER—
Liability for defect in sidewalk—Defective grating 284

At VEIT ANTE
Of offer generally, see Contract.
Of bills of exchange, see BllJ.s and Notes.

ACCIDENT—
Insurance against, see Insurance.

ACCOUNTING—
Judgment- Quebec practice.....................................  8

ACTION—
Consolidation -Common defendant Distinct causes of action— 
Direction as to trial ............................................................................ 1102

Distinct claims of various plaintiffs—Damage from setting out lire 900

Parties- Common defendant—Distinct claims of different plaintiffs 
for damages arising from fire set out by defendant—Direction as 
to trial—Multiciplieity of proceedings—Examinations for dis
covery ..................................................................................................... 001

Two actions against common defendant—Claim from same cause 
or transaction—Different questions of law and fact Trial together002

ADJOINING OWNERS—
Mill properties—Common tail-race .......................................... 479

Public improvement- Changing grade of street—Damage*.........  490

ADVERSE POSSESSION—
Applicant for Crown lands Actual possession by adverse clamant 277 

ADVERTISING
Contract by advertising agents—Cancellation—Damage* . 841

ADVOCATE- 
See Barrister.

AGENCY -
Authority of agent, see Principal and Agent.

ALIMONY
Quantum of allowance for alimony ......................... 907

885Interim alimony—Refusal—Order for interim disbursement!
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AMENDMENT— .
Of |ilvailing, see P1.KAIHN0.
Of notice of appeal. *ee Appeal.

ANIMALS—
Liability of railway for k horse* on track Failure to prove 
statutory requirements ........................................................................  083

ANSI ’EM ENT
Of marriage, see Divorce ami Separation.

APPEAL—
Changing position on hearing of appeal New theory of claim — 
Amendment .............................................................................................. 101

Conclusion of Court Action undefended .......................................... 5.17

Discovery . .......................................................................................... Hits

Discretion as to granting leave to defend .lodgment by default 343

Discretionary matters — Costs ................................................... 414

Excessive verdict—'Measure of damage—Personal injuries action 174, 183 

Findings of trial Judge Fraud complied with 110

(•ranting leave—Certiorari and prohibition cases—Quebec practice 37

Improper admission of evidence—New trial Waiver of right to 
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Instructions to a jury—Defining character of offence Criminal 
Code sec. 216f .............   5(18

Irregularities < to notice of inscription—Waiver—C.P. (Que.)
ISIS I"''

Jurisdiction of Supreme Court of Canada Final judgment 732

Leave to appeal--.IndiciaI discretion in Court lielow.......................501

Leave to appeal Where no novel principle .......................................601

Non-direction of jury—New trial ............. .............................. .. ■ 650

Question of fact—Finding of trial Judge—Evidence .................. 020

Déduction of damages -Remitting case for new trial.................... 270

Section 71 of the Supreme Court Act—Extension of time .... 732 

Security for costs Discretion ................................................................414

Sufficiency of evidence—Negligence causing death—Fatal Acci
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Sufficiency of verdict ............................................................................ 104

Trial Judge’s discretion—Judgment by default—Leave to defend. 343 

Trial Judge’s discretion—Refusing trial by jury 347
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A I’ll HIT If >N M ENT
Of cost s, see Costs.

ARBITRATION—
Compulsory reference—Stay of action . 101

Enforcement of submission agreement—Stay of action. 102

Knforcing award— Statutory relief for failure to carry out award 
Remedies of land owner................................................................ 28H

Prior participation in the dispute by the arbitrator. II

Proceeding upon arbitrator's personal inspection ...................... II

Submission to arbitration Kxcess of delegated power II

ASSESSMENT- ■
See Taxes.

ASSIGNMENT
Assignment of land contract Kijititie* Right and liabilities of 
parties . ;j.*>4

Interest in land purchase contract ......................................................302

Transfer of an agreement of sale Rights of transferee f»44

ASSIGNMENTS FOR CREDITORS
Assignment by insolvent partnership -Assets of firm- Action by 
assignee to make liable lands purchased by wife of partner—
Fraudulent conveyance........................................................................ 921

Claim of assignor for damages under injunction undertaking 
Intervention by assignee Kim

Intervention by assignee for lienelit of creditors Dismissal of 
counterclaim Leave to assignee to intervene . . MHO

ASSOCIATIONS
Action on behalf of unincorporated association (Milcer* suing on 
behalf of themselves and other mendier*—('la** action. 803

ATTACHMENT
Of debt, see GaMXIHHMKXT.

ATTORNEYS
See Solicitous.

AITTION
Sale of land Real estate broker taking option from owner—
Commission .............................................   .107

Sale improperly conducted Nature of contract with employer Ml

AI TOMOIIII.ES
Contract for repair* Limit of detention for additional and un
authorized repair* Trover and conversant .......................................M71

Misrepresentation on sale of motor car—Damage* 004

Sale—Description in advertisement—Warranty 200
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BAILMENT—
Sale improperly conducted by auctioneer . «4

BANKRUPTCY—
Assignment for lieiielit of creditors, see Ashiiixmkxt for ( "rkiu- 

Acknowledgment of insolvency by company—Evidence................ 1. 2

Winding up of company on insolvency, see Corporation* and 
Com pa men.

BANKS—
Flotation of railway bonds Rights of provincial government un
der guarantee agreement Alberta and Great Waterway* Rail 
way Bonds Act (Alta.)..........................................................................703

Special deposit—Dispute as to terms—Refusal to honour cheque 
of party entitled—Subsequent interest ............................................  703

Special deposit—Provincial legislation ............................................. 702

BARRISTER—
Jurisdiction of bar council—Disbarment................................ Ill

BIMvS AND NOTES—
Accommodation acceptor Leave to surety to defend Motion for 
summary judgment .............................................   005

Action on original note Effect of renewal ....... ..................... 8|o

Discharge of endorser—Renewal of note—Alteration in time to

Effect of renewal on original note . ................................................ 810

Liability of endorser—Renewal -Cancellation of endorsement 
without authority ................................................................................... 810

Liability of maker—Blank note tiled up and used for unauth
orized purpose ...................................................................................... 018

Restrictive indorsement Rights and liabilities of transferee
Fraud ........................................................................................................ -*>"

BILLS OF SALE -
Chattel mortgage or bills of sale a*# security, see ( iiatth. Mort*

BOUNDARIES—
Adjoining owner—Mill properties Common tail-race...Land be
tween two channels ......................................................................

Description of lands—Trespass action—Ascertainment ot hound-

Duty of vendor to disclose location of boundaries 

Surplus frontage Apportionment ....
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BRIDGES—
Channel narrowed by municipal bridge—Overflow of bank* Liu 
bility of municipality ..........................................................................

On highway. see HUMWAYS.

BROKERS—
Commission on sale of land Quantum meruit Option agreement 204

Compensation—K<|ual division of profits on a re sale—Title or 
interest in land ................................................................................... 525

Compensation- Option taken from party from whom commission 
claimed .................................................................................................... 397

Failure to complete transaction- Default of principal Lapse of 
time—Listing properties ...................................................................... 324

Real estate agent Sale by owner direct Agent's previous deal
ings with purchaser ......................................................................... «59

BUILDING CONTRACT 
See Contracts.

BUILDINGS—
Building restrictions by contract—Breach by transferee 544

Damage by lire—Duty to adjoining owner as to unsafe walls . 718 
Fire—Dangerous walls—Owner’s duty .............................................  718

Particulars—Loss claimed against surety upon construction con
tract ........................................................................................................... 340

Safety of floors—Defective joists—Liability ..................... 155

CANCELLATION OF INSTRUMENTS—
Annulment of contract for default, see Coxtkacth.

False representation of law ..........................   148

Of indorsement of note—Lack of authority to cancel....................810

Stock certificate—Shares issued without consideration................. 885

CARRIERS—
Carrying live stock—Liability to caretaker .................................. 114

Construction of special and general orders of Board of Railway 
Commissioners—Erections near track ................................................ 332

Exemption from liability—Special contract -“Carriage of any 
traffic"—Railway Act (Can.) ............................................................. 114

Order of Board of Railway Commissioner*- Erections near track 
—Not retroactive—Special order .....................................  332

Provision in bill of lading for protecting goods against frost—
Onus on connecting carrier ...................................................................  290
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CARRIERS—Continued.

Railway commission—Meaning of “impairing" as to liability— 
Railway Act, R.S.C. 1906, ch. 37, aec. 340 ................................ .. 1W

Regulating railway rates—Freight and passenger tolls—Board of 
Railway Commissioners ........................................................................  532

Unreasonable delay in delivering goods by connecting carrier— 
Presumption as to loss or damage ....................................................  290

CAVEAT—
Under Land Titles Act. see Land Titles Act.

CERTIORARI—
Appeal to Privy Council ........................ ............................................. 37

Staying proceedings attacked 20

CHARITIES AND CHURCHES -
Trust deed of church lands—Extension and division of parish........594

CHATTEL MORTGAGES—
Power of sale—Improvident sacrifice of goods--Mala tides— 
“Money lender”—R.S.V. 190(1, ch. 122, sec. 2............. 993

CHOSE IN ACTION—
Assignment of, see Assignment.

CHOSE JUGÉE—
See Judgment.

CHURCHES—
See Charities and Churches.

COLLATERAL ATTACK—
Judgment of special tribunal .................................. 77

COMBINATIONS—
See Monopoly and Combinations.

COMBINE—
Monopoly—Investigating tribunal ...........   77,78

COMMERCE-
Board of Railway Commissioners—Regulating rates ..................... 532

Regulating railway rates—Freight and passenger charges—Board 
of Railway Commissioners ..................................................................  532

Regulating rate—What Board of Railway Commissioners may 
consider ...................................................................................................... 532

COMMISSION—
To take testimony, see Depositions.

COMPANIES—
See Corporations and Companies.

COMPENSATION (SET-OFF) —
Quebec law—Counterclaim, see Set-off and counterclaim.
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CONDITIONN
AS to conditions in contract* generally, see ('oxtracts.

As to conditions in conveyance of land, see Vovkxaxth axii Con
ditions.

A* to conditions in land contracts, see Vkmmir anu Pi rciianer 
and Specific Perform a xce.

As to sale of goods, see Sale.

CONFLICT OF LAWS—
Wrongful interference with trade Quebec civil law Knglish law 350 

CONSPIRACY—
Admission to college Preliminary examination for professional 
practice ..................................................................................................... 318

Damages for breaking up domestic relations....................................884

CONSTITUTIONAL LAW
Banks and banking—Alberta and (Ireal Waterways Railway 
Bonds Act (Alta.) ............. .................................................... 702

Property and civil rights—Powers of provincial legislature- Non
residents .............  . ................... ................................................... 702

Provincial statute—Confiscation of private rights 700

Revenue fund Statutory assumption of proceed* of guaranteed 
bonds .....................................................................  703

CONTRACTS—
Application to architect for certificate Notice 205

B contract—Architect’s certificate- Finality 204

Building contract—Condition precedent .................. 101

Building contract—Sufficiency of certificate . ... 205

Building contract—Payment—Certificate of enginwr Authority 
to grant final certificate...... 702

Condition—Certificate of performance.......................................... 205

Conditions precedent —Strict compliance ........................ . "02

Consignee refusing to accept delivery floods frozen through neg
ligence of carrier .   200

Construction a* a whole—Civil Code—Quebec article 1041 410
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Extra*—Architect—Counterclaims ...............   021

Fraud of vendor -Rescission of contract—Recovery of deposit by 
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Implied contract or term of contract ................................ 161

Incomplete performance—Architect's deduction 205

4
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CONTRACTS—Contimii <1.
•loint profit agreement with real estate agent Refusal to soil— 
Election to treat as a breach or as a continuing contract............. 323

Land purchase Oiiiim of proving cancellation for default ............. 323

I.ease— Forbearance to bring action—Sufficiency of consideration 417

Misdescription in good faith—Lump sum price ............................ 100
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Rescission for default Regularity of notice ................................ 323

Restricting prices to Is* paid Agreement Limitation as to time 
and place ....................................   734

Sale of Crown license to cut timber Statute of Frauds............. 37

Sale of goods—Agreement for test and demonstration.. 270

Sale of land—Cancellation by vendor upon default 323

Sale of land Deficiency in ipiant'ity................................ . 384

Sale of land Equitable owner Action against tenant. 230

Sale of land—Failure to pay purchase money Rescission . 173

Sale of land—Rescission oil default ...................................................  714

Sale of land -Rights of transferee..................................................... 344

Sale of land—Statute of Frauds Uncertainty as to mode of pay
ment .........................................  034

Sale of land—Stipulation for rescission in default Waiver of ten
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Severability ............................................................... 000

Signature by agent .............................................  00
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license................................................................ 270
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Meeting of creditors—Evidence of insolvency.................................. I
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Officers for purpose of discovery and examination under oath—
Fire warden of railway ...................................................................... 345

Petition for winding-up—R.S.C. 1900, eh. 144 ................................ 1

Power of directors—Acknowledgment of company’s insolvency.. 2
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COSTS—
Alimony action—Interim disbursements .......................................... 885
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eral recourse ............................................................................................ 218
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movable .................................................................................................... 218
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Drainage cases—Transfer of action Reference to drainage referee 619
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Jurisdiction—Equitable relief Time of essence of contract...........  460
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COURTS—( 'ont inunl.
Jurisdiction—Liability of real litigant behind nominal plaint ill"—
Costa .......................................................................................................... 501

Jurisdiction of Ontario High Court of Justice—Board of Rail
way Commissioners .............................................................................. 197

Special tribunals—Combine investigation board ............................ 77
Specific performance—Jurisdiction over contract for land of juris
diction .......................................................................................................  215

COVENANTS AND CONDITIONS—
Breach of covenant to repair—Continuance—Rescission .............  419

Liability of grantee for observance of every condition as well us 
covenant to pay purchase price ......................................................... 544

Personal covenant—Land contract ..................................................... 392

Privilege of renewal of lease ...............................................................  240

Right of grantee to have deed—Failure to observe building re
strictions ................................................................................................... 544

CRIMINAL LAW—
Instruction to jury—Defining character of oll'cnce....................... 508

Prejudice of juror-Declaration after being sworn......................... 599

Second and subsequent offences—Statutory question—-Absence of 
accused......................................................................................................  835

DAMAGES—
Advertising contract — Breach ........ 841

Construction of works—Liquidated damage-* for delay.... .......  090

Conversion—Trover ................................................................................. 871

Death of infant son—Pecuniary loss -Reasonable expectation... 803 

Delay in delivering a dredge—Net earnings for delayed time us 
general damages—Pleading ................................................................. 015

False arrest—Technical arrest without resultant damage.................902
Improvident sacrifice of goods under power of sale—Chattel mort
gage ........................................................................................................... 903
Measure of compensation—Unauthorized dismissal of contractor
doing work.............................................................................. «.............. 090

Measure of damage-Overflow of river—Channel narrowed by 
municipal bridge ............................................................ .................  619

Personal injury—Measure of damages —Excessive verdict .............. 174

Reduction on appeal—Excessive verdict—Remitting case for new 
trial ........................................................................................................... 276

Seller's failure to deliver dredge within stipulated time—Bonus 
paid for speedy delivery of scows 616
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1)AM A< • KS—( 'on I i n uni.
Technical conversion—Return of goods—Relief against damages. 40S 

Unjustifiable rescission by vendor—Land contract—Special dam
age for purchaser’s improvements ....................................................... 714

Wrong information in list of properties for sale—Broker securing 
purchaser—Measure of fixing compensation ....................................  325

DEATH—
Action for damages in causing—Proof of negligence ..................... 019

Liability of employer for negligence causing death of employee, 
see Master and Servant.

Lumbering operations- Negligence of superintendent .................  803

Right of action—Death from intoxication ...................................... 100

Two actions brought on account of death of same person—Order 
staying one—Actions by mother and widow as administratrix.. 891

Whether contract to pay annuity terminates on death of promisor 57

Workmen's compensation- -Course of employment ....................... 090

DEEDS—
Contract of sale—Building restrictions—Right of transferee of 
contract to receive deed ...................................................................... 544

Vagueness of description —Surplus frontage- Apportionment.... 881

“West half”—Lot of irregular shape—Division ......................... 130.143

“West half’’ of an irregular lot with a double frontage—Vague
ness or ambiguity .................................................................................. 130

DEFAMATION—
See Libel and Slander.

DEPOSITIONS—
Foreign commissions Admission—Order refusing commission af 
firmed upon terms ...............................................................................  892

Foreign commission-Criminal case—Cr. Code (1900), sec. 710 .. 113

Foreign commission—Terms—Prior examination of officers of de
fendant bank .......................................................................................... 913

Motion for commission—Suggested term Premature application 912

DESC ENT AND DISTRIBUTION—
Tenancy by the courtesy ......................................................................  295

DESERTION
See Divorce and Separation.

DISCONTINUANCE—
Of action, see Dismissal and Discontinuance.
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DISCOVERY AND INSPECTION
Action on life insurance policy—Issue a- to age of assured -Pro
duction of marriage certificate—Relevancy—Affidavit on produc 
,ion..................  ftl»

Breach of warranty—Appointment of expert by Court 201»

Document identified and marked as un exhibit Use of deposition
at trial ......................................................... mi
Examination and interrogatories in defamation cases.

Examination Application to com|a*l answers ......

Eire warden—Officer of a railway corporation Examination for 
discovery .................................................................................................

Infringement—Postponement of particulars until after discov
ery ..................................................... ................. .............................HIM. 002

Mechanics' lien action—Rights of other lien holders on plaintiff's 
default in making discovery ............................................................ HSU

Officer of a corporation An employee in position of authority to 
whom reports are made ...................................................................... :t4.*>

Patent infringement—Postponement of particulars pending ex
amination for discovery in the action ...........................................  1»lit

Privilege—Correspondence ..................................................................... N.'t.'l

Production of documents—Claim of privilege —Confidential docu
ments—Preparation for purpose of obtaining solicitor’s advice. SHU

Slander Member of council- Question us to general character. 502

Various actions for damages Damage from setting out lire— 
Examination for discovery .......................................................... tUHl,001

DISMISSAL AND DISC X INTI NTAXCE-
Want of prosecution — Delay Counterclaim Terms Cost*, hhh

DIVORCE AND SEPARATION
Annulment of marriage—Jurisdiction ......................................... ... -7H

Cruelty—Desertion—Quantum of allowance for alimony............. 1H»7

Interim alimony—Refusal Order for payment of disbursements. HHÔ 

DRAINS AND SEWERS
Drainage cases- Reference to drainage referee.................. 011»

Drainage scheme—Channel narrowed by municipal bridge Flood
ing of adjacent lands ..................................................... dll»

ECCLESIASTICAL LAW—
See C1IAB1T1K8 AND Cllmeats.
Trust deed of church land -Extension and division of parish 3!»4
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ELECTION S-
Voters’ lists—Conditions precedent to being placed on same— 
Municipal Elections Act (B.C.) ......................................................... 349

ELECTRIC LIGHTS—
Contract to supply -Operation of power plant............................... 425

Electric Light Co.—Use of highway controlled by general statute 120

ELECTRIC RAILWAYS 
See Stbekt Railways.

ELECTRICITY—
Compensation for water power used to operate electric power 
plant .........................................................................................................  425

Generation of light and power—Contract ........................................  425

EMINENT DOMAIN -
Municipality expropriating land tor waterworks — Enforcing 
award ......................................................................................................... 287

EMPLOYERS’ LIABILITY—
See Mabtku and Skbvant.

ESTOPPEL—
Acceptance of rent—Action for possession ......................................  240

Acquiescence of tenant in fixing term .............................................. 417

Contract for work ami lalmur—Penalty for delay—Failure to 
claim on settlement of account—Waiver ........................................  OUO

Effect of seeking cancellation of agreement on right to claim de
molition of a work, in contravention of contract ........... ...............  545

Equitable estoppel--Recital in contract ....................................  354

Insurance- Waiver of proofs of loss ................................................  (155

Notice of mis-statement in prospects—Delay in protesting -Ac
quiescence or ratillcation ..................................................................... 451

Receiving benefits — Acquiescence .................................................... 70»

Silence of a director of company—Informing other directors 
forthwith—Immediate instructions to protect rights...................  tilt)

Words and conduct—Reliance by other party................. .................397

EVIDENCE—
Ambiguity—“West half”--Irregular lot......................................... 130,143

Board of Railway Commissioners—Reducing rates—Opinion as to 
increased business .................................................................................. 633

Breach of warranty—Conflicting evidence as to efficiency of article 
sold—Appointment of expert by Court ............................................ 20»

Collateral oral contract—Test and demonstration ............................. 270

Conversations without prejudice .......................................................  054
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EX' IDKXVE—Continued.
Damages—Opinion evidence ................................................................... Ü15

Damage through negligence of carrier -Payment of part Effect 
of as to other damage .......................................................................  »00

Discharge of mortgage - Presumption from acquiescence—Docu
mentary evidence ...................................................................................  451

Document identified on examination for discovery—Deposition 
put in as evidence without objection............................................... «;kiI

Establishment of falsity of charge—Failure to deny truth of al
legation—Presumption—B.C. Rule 13 ............................................. 35tf

Fraud and conspiracy—Expert testimony .......................... yjy

Inference as to solvency of company........................................... j

Instalment paid—Receipt for same—Previous instalments due 51!) 

Knowledge and notice—Defect in street—Non repair......... . .283,264

Land contract—Cancellation by vendor—Onus of proving cancel
lation ...................................................................................................... . 523

Life insurance—Proof of age of assured ........................................  012

J/ogs and logging—Presumption as to culler's return of measure
ment .........................................................................................................  528

Logs and logging- Scaling—Culler .....................................................  528

Municipal coronations—Notice of defect in sidewalk...................284

New trial—Depositions on first trial -Admissions........................ 282

Notice to produce in general terms ................................................... 318

Parol modification of written agreement—Onus Ituildiug con
tract ........................................................................................................  899

Second and subsequent offences—Illegal sale of liquors Order of 
time in proving ................................................................................... 835

Trademark—Secondary trade meaning—Onus of proof................ 831

Will—Intention of testator—Evidence of draftsman ....................  132

EXAMINATION FOR DISCOVERY—
See Dibcovuiy.

EXECUTION—
Seizure of shares—Notice by sheriff—Service ...................................220

EXECUTORS AND ADMINISTRATORS
Action for damages for accidental death of deceased through neg
ligence—Fatal Accidents Act—Precedence given to action by per
sonal representative .............................................................................  091

Spendthrift trust—Discretion of executors—Death of beneficiary 
—Disposition of residue ...................................................................... 044
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EXPLOSION AND EXPLOSIVES
Injuries from accidental explosions - Absence of negligence 30’1

Injury to servant—Negligence—Uncovered receptacle—Cause of 
injury—Negligence of servant—Findings of fact of trial .Judge IMS

EXPROPRIATION—
Of lands for public purposes, see Eminent Domain.

FALSE ARREST—
Action for damages, see MALICIOUS Prosecution.

FATAL ACCIDENTS ACT—
See Death.

FIRES—
Burning stubble—Negligence ....................................................... . 18

Damages from setting out tire—Distinct claims of various plain
tiffs ........................................................................................................... 000

Dangerous walls—Owner's duty to adjoining owner...................  718

Liability of owner of land—Servants employed to build a cabin
Clearing site by lire................................................................................ 270

FIRE INSURANCE 
See Insurance.

FOREIGN COMMISSION—
Admission as affecting application for foreign commission 802

Depositions—Criminal Case ................................................................. 113

Terms of order—Examination of officers of defendants—Prema
ture application ..................................................................................012.013

FOREIGN CORPORATIONS—
See Corporations and Companies.

FRAUD AND DECEIT—
False representation of law—Cancellation of instrument 148

Mining venture- -Breach of agreement - -Return of money paid—
Damages................................................................  ®*2

Promissorv note—Condition endorsed for holding until due...........  230

Sale of vehicle—Reliance on false representation—Damages 004

Stockholders' right of action—Liability of corporation and its 
officers’ misrepresentation ..................................................................  208

Trademark—Descriptive word ....... • • 830

FRAUD! LENT CONVEYANCES—
Action against debtor’s wife to recover lands purchased in her 
name .    021
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GARNISHMENT—
legacy Share of residuary estate—Unascertained amount . 131

Salary of debtor paid in advance—Refusal of costs on discharging 
garnishees.................................................................................................... 904

GAS—
Claim for gas supplied by company to customers of another com
pany—Failure of proof ........................................................................  81*5

Excavation in street by gas company—Statutory authority Con
sent of municipality ................................  253

HEALTH—
Status of Ifoard of health in Ontario—Manda mu- ................. Niiti

HIGHWAYS—
Abutting owner—Defect in sidewalk Vancouver Incorporation 
Act (11MW)- Relief over ......... *84

Bridges- I'art of highway—Rail wax Act, R.S.V. liHHl, cli. 37. 
sec. 248 ..............................................................................  11*7

Changing grade of street ................................................. 023

Changing grade of street—Public improvements Ihunage» to 
abutting owner ......................................................................................   41*6

Damages from non-repair—Striking out jury notice 893

Defect in sidewalks—Liability for injuries .................................... 511

Defects—Gas company—Opening up drain Statutory authority 
—Liability ................................................................................................  253

Defects—Implied notice of - Failure to report—Negligence 253

Electric light company—Right to erect poles on street 120

Forced road substituted for road allowance- Right to portion of 
road allowance in lieu thereof ......................... 1*23

Liability of abutting owner for injury by defect in sidewalk» 
Vancouver Incorporation Act (11*00*. B.U.... • 284

Notice of defects in sidewalks—Contractor engaged by municipal
ity by the year to build all sidewalks 284

Obstructions in streets and sidewalk—Consent of municipality. 234

Opening in sidewalk—Defective covering Liability <rf munici
pal corporation ............................................................ 283

Road trustees- Limits of liability 311

Telephone company- Incorporating Act—Control by the Railway
Act (Canada 1 ......................................................................................... W"

Use of Street alongside track—Railway Act of Canada 874
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HUSBAND AND WIFE-
Damnges for breaking up domestic relations—Conspiracy ...........  884

Interim alimony—Husband incapacitated from earning—Wife in 
possession of part of other income .................................................  885

Tenancy by the courtesy—British Columbia Statute. 18518.........  ‘295

INDEMNITY—
Third party procedure—Claim by custodian of goods against auc
tioneer for negligence .....................................................  84

INJUNCTION—
By-law—Right of Court to interfere with municipal council ... 244

Damages against plaintiff improperly suing out injunction order 
—Counterclaim for, by defendant .....................................................  890

Telephone line on highway without consent of municipality— 
Trespass .................................................................................................... 197

INSOLVENCY—
Assignment for benefit of creditors, see Assignment fob (rkdi-

Of company—Acknowledgment—Evidence ........................................ 1,2

Winding up of insolvent corporations, see Corporations and 
Companies.

INSTRUCTION TO JURY- 
See Appeal; Trial.

INSURANCE—
Acceptance of application—Loss prior to arrival of policy—Lia
bility of company ................................................................................ 877
Accident policy—Passenger stepping oh car—Double liability— 
“Riding” meaning of ............................................................................ 854

Action by executor on life insurance policy—Motion for foreign 
commission—Anticipated defence ....................................................... 912

Fire insurance agent—Notice by company of cancellation of 
agency — Reasonable publicity ......................................................... 877

Fire insurance—Knowledge of agent—Nature of risk...................  655

Fire policy—Meaning of “railway” .................................................  655

Life insurance policy—Proof of age of assured................................  912

Proofs of loss—Contents—Waiver by insurer ............................... 655

Proofs of loss—Insured's knowledge of time and place of fire... 655 

Proofs of loss—Retention by insurer—Waiver of further proof . 656

Proofs of loss—Statement of interest of insured and others.........  655

Warranties—Title and encumbrances—Transfer as security .... 655 

Warranty—Sole and unconditional ownership ..............................  655
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INTEREST—
Bank account—Special deposit .......................................................... 703

Deposit in bank—Rato after refusal to pay out to party entitled. 703 

INTERPLEADER—
Payment into Court—Rival claims to money due from sale of 
chattel* .................................................................................................. 921

INTOXICATING LIQUORS—
Death caused by intoxication—Civil liability ..................................  100

Offences—Statutory question as to previous conviction -Proceed
ing in absence of accused ....................................................................  833

Second and subsequent offences—Order of time in proving—Liquor 
License Act ( N.B. ) 1903 .......................................................................  835

Trial of offender in hi* absence—Presence of counsel .......................  833

Unlawful sale*—Evidence only of purchase and reimbursement M3

JOINDER—
Of causes of action, see Action.
Of parties, see Paktiks.

JUDGMENT—
Conclusiveness against vendor Prior action dismissed a* against 
equitable owner—Res judicata .......................................................... 240

Con. Rule 003—Action on covenant in mortgage Release—Delay 
in bringing action ..................................................................................  017

Default against one partner- Effect of a* against other partner* 2fl

Directions to tile account—Contestation ........................................ 8

Effect and conclusiveness—Equitable owner ............. ............... 230

Question of set off determined on trial Plea of payment Res 
judicata ............................................................  445

Relief against —Leave to defend after judgment by default.......... 343

Rule 603—Action against directors of company for wages—Com
panies Act, sec. 04—Affidavit of solicitor's agent—Claim of plaintiff 014

Rule 603—Action on bills of exchange—Defence—Reference under 
Con. Rule 007 ........................................................................................ 903

Special tribunals—Collateral attack .......................................  77

Summary judgment for liquidated demand .................................... 52.53

Undefended action—Default judgment Mistake of counsel 557

Undefended action—Re opening case—Terms .............................  557.558

JURISDICTION—
Of Courts, see Covbtr.



944 Dominion Law Reports. [2 D.L.R.

JURY—
Action against munici|iHl corporation—Nonrepair of highway.... 803 

Criminal case— Defining character of defence—Instructions.......... 568

Election of speedy trial under Criminal Code—Effect of order for 
new trial .................................................................................................. 282

Prejudice of juror—Declaration after being sworn...........................669

Refusing jury trial—Action for mandatory injunction 347

Right to jury in civil actions—Injunction........................................ 347

LANDLORD AND TENANT—
Acceptance of rent Recognition of tenancy............. 240

Consideration for lease—Fori tea ranee to bring action. .417

Covenant to repair—Rescission in default ........................................ 410

Covenant to repair—Rescission of lease—Discretion of Court ........ 410

Lease—Notice of exercise of option to renew................................... 417

Renewal of lease ................................................................................... 240

Renewal of lease—Acquiescence in shorter term............................. 417

Renewal provision— Covenant—Personal contract .............................. ‘240

Renewal setting aside—Definiteness .................................................... 240

Right to renew—Perpetual limitation 240

LAND TITLES ACT—
Contract for Torrens title—Damages for breach of agreement 213

LEGACY—
See Wills.

Share of residuary estate—Unascertained amount -Garnishment.. 131

LIBEL AND SLANDER -
Examination ami interrogatories in defamation cases 503

Official capacity of plaintiff—Fitness for office—Examination for 
discoveiv—Questions as to general character....................................  662

LIEN—
Mechanics' lien—Dismissal of proceedings Default of plaintiff 
in making discovery—Rights of other lien holders...........................880

LIFE INSURANCl - 
See I.NBVBANCE.

LIGHT AND POWER - 
See Electricity.

LIMITATION OF ACTIONS—
Action to enforce charge on land — Will — Legacy — Executors 
Devisee—Trust—Devolution of Estates Art .....................................®1®

LIQUIDATION—
Of company, see Corporation* and Companies.
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I.IQVOR Ml'KXSK
See IN TOXIC ATI Ml I.U/IOHs.

LIS PENDENK-
Nominul plaint ill' Ural litigant tost* ;,o|

IXK'AL OPTION
turnin'* again*! lovai option by-laws. *«*v l.vmxu.vnM; I.k/i okk. 

LCMiS AND IXKKilNCi—
Contracta Presumption as to culler's return...................................328

Effect of error in scale—Evidence Scaling in water 5*28

Lumbering operations Negligence of superintendent—Liability of 
master ................................................................. 803

Sorting Expense of Apportionment Damages 882

LIMBER
See Look ami Loom mi.

MALICKH S PltOSEVl TlON
(.'barging theft- -Doubt as to defendant's lielief W ant of probable 
cause Sufficiency of proof ................................................................. 33ft

Effect of advise of counsel before laying charge Want of pro
bable cause................................................................. 35tf

False arrest Technical arrest without damages sustained 902

Omission to plead denial—Admb ion .'1.10

MANDAMVS
Liability of board of health for medical attendance Public
Health Act (Out.) Recovery ................... . 800

Registration of stock transfer—Substantive action for cancella
tion of transferor's certilicate ........ 885

Writ- Where it may issue from . 800

MARRIAOK—
Annulment Physical incapacity Jurisdiction 278

MASTER AND SERVANT—
Common employment Neglect of statutory duty 104

Dangerous machinery—Negligence .... 173

Emergency employment on railway............................................. 183
hijury to employee from explosion of powder Blasting operation 
in quarry ....................................................................................................908

Knowledge of defects or danger by servant Knowledge also of 
statutory duty imposed on master .................................... 332

Liability of master Explosion of dynamite Duty of inspcc
tlon—Negligence of fellow servant . ................. 304
Liability of railway company to brakemnn Standpipe near track 
—Compliance with order of Hoard of Railway Commissioners.. 331
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MASTER AXl) SERVANT—Continual.
Mining—Protection of miners—“Suitable pent ice” ........................... 105

Obeying command of foreman—Engineer—Employers' Liability
Act (B.C.) .............................................................................................  313

Railway employee—Walking on railway tracks—Neglect to look 
and listen ...............................................................................................  588

Railway swing bridge—Negligence........................................................  251

Safety of floors—Defective joists........................................................ 155

Scope of employment—Building a cabin—Clearing the site.......... 279

Swing bridge on railway—Semaphore ami bridge lights................ 251

Wages due by corporation—Action against directors—Personal 
liability by statute .................................................................  914

Workmen's compensation—Course of employment ............................ 090

Workmen's Compensation for Injuries Act, sec. 3 (31—Negli
gence of fellow servant—Person in control of machine* upon 
tramway—Findings of jury.................................................................. 887

MECHANICS' LIEN—
Dismissal of proceedings to enforce lien—Default of plaintiff in 
making discovery—Rights of other lien holders—Absence of plain
tiff—Opportunity to proceed......................................................... 889

MINES—
Authority to mine and explore—Sale of timlier mit authorized... flop

Blasting operations in quarry—Blasting powder kept in open 
pail—Negligence .....................................................................................  908

Protection of miners—Statutory duty........................... .104. 105

Working nn unpatented claim—Joint owners—Default of one— 
Statutory rights ........................................................................ .... 230

MISDIRECTION -
See Appeal; Criminal Law.

MONEY LENDERS—
Rate of interest—Loans subject to the Money lenders’ Act 
(Can.) .....................................................................................................  WI3

MONOPOLY AND COMBINATIONS—
Combination in restraint of competition—Criminal offence under 
code ........................................................................................................... 734

“Combine,” meaning of ........................................................................... 78

Combines Investigation Act.................     ,H

MORTGAGE—
Action on covenant—Delay in bringing action—Claim of release. 91 «

Discharge— Acquiescence by interested party--Discharge of execu
tors ..................................................................    451
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MO RTliA<i K—( 'un I i n uni.
Hypothecation of joint owner holding in trust................................. 8

Purchase with notice—Notice after conveyance but liefore paying 
balance of purchase money................................................................... 519

MOTIONS AND ORDERS—
Affidavit for winding-up order—Information and Itelief.................. 1

MOTOR VEHICLES—
See AUTOMOBILES.

Ml'N ICI PAL CORPORATIONS—
By-laws—Injunction...................................................  244

By-laws regulating “transient trailers*'—Taking orders ..............542

Consent to making of excavation in stn*et—Su|iervi*ion of excava
tion made by gas or water company.. . .........................................  253

Obstructions in streets—Consent of municipality............................ 234

Statute dispensing with jury in certain actions—Damages through 
non repair of highway.....................................  .................................. 803

Statutory duty - Non repair of street -Defence of want of know
ledge—Liability .............................................................................  253

MUNICIPAL ELECTIONS—
Voters' lists—Conditions precedent to placing name on list— 
Municipal Elections Act (B.C.)......................................................  349

NEGLIGENCE—
Burning stubble—Control of fire......................................................... 18

Damage to elevator—Freight steamer unloading............................577

Injury from explosion ....................................................    303

Neglect of statutory duty—Mining Act...............................................104

Personal injuries—Dangerous machinery—Liability........   173

Verdict on one of several grounds of negligence ........................... 589

Vessel improperly moored—Damage—Another vessel turning .... 577 

NEW TRIAL—
Criminal case—Reading defendant's depositions on first trial .. 282

Judgment in undefended action—Merits of defence—Mistake— 
Terms ....................................................................................  558

Railway—Death of person—Negligence—Evidence for jury—New
trial ...............

Non-direction ..........................................................................................  556

NON RESIDENT—
Powers of Provincial LegislaV Property and civil rights.......... 762

Service out of jurisdiction, see Writ and Pbocem.
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NOTICE—
Imputed bv knowledge of officer—Non-repair of highway—Reason
able care ................................................................................................... 254

Sheriff's notice of seizure of company shares..................................... 226

OATH—
Declaration of qua I ideation of voters—Municipal Elections Act 
(B.C.)—Provincial Elections Act (B.C.)...........................................  350

OPTION—
PurchaRc of land—Condition for return of deposit........ 246

PARTICULARS—
Application for particulars Postponement until after discovery. 902

Damages for flooding land- ....................... S!iH

Defence Facts justifying termination of contract...........................897

Action for infringement of patent rights- Postponement of par
ticulars until after discovery.......................................................... 804,902

PARTIES—
Action by owner of gisais against warehousemen—Carrier storing 
goods at destination—Sale for unpaid charges—Third p-rty 
notice .......................   84

Action by unincorporated association—Class action—Officers 
plaintiffs on la-half of themselves and other members................... 89."1

Addition of plaintiff—Person interested in commission claimed by 
plaintiff—Discovery—Better affidavits of documents..................... 88.1

Distinct claims of different plaintiffs—Damages arising from act 
of same defendant Direction as at trial..................................  900.901

Joinder of defendants—Service on non-resident defendant 191

Numerous defendants—Representation by counsel at trial—Powers 
of Court—('on. Rule 200—Unnecessary party—Motion to dismiss 
—Absence of consent ............................................................ 008

Principal and agent Imtli joined as defendant-—Right of plaintiff 
to elect .......................................................................................................838

Qui tarn action- Quebec practice ............. <r,°

Third party procedure Right to "indemnity or relief over" 84

Two actions against common defendant - -Claim from same cause 
or transaction—Different questions of law and fact 902

PARTNERSHIP—
Default judgment against one partner—Subsequent proceedings 
against other partners...

Failure to establish—Assignment of interest in business—Attack 
by creditors—Disclaimer by assignee—Judgment—Costs................

Fraud—False arrest—Sale of business—Judgment—Terms
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PARTNERSHIP—t'uni
Hypothecation by trustee for partnership. A

•Joint profit agreement with real estate agent—Refusal to sell 525

Sale by two of three partners—Partnership real estate—The 
Partnership Act, B.C.................................................... . 327

Two members dissolving—Necessity of notice to other partner 211 

PART PERFORMANCE
See CoXTIACTN ; SPECIFIC PKKKOBMANCK; VkNIMIK a XU Pt KCIIAKKK.

“PASSING OKK”—
Secondary trade meaning—Onus of proof M:tI

PATENTS—
Agreement for license—Construction of................................. 4HM

Agreement for rvyultie*—Pleading invalidity of patent Pimi

Infringement action—Discovery—Particulars HIM. WI2

Particulars of infringement—Discovery. . bit*

PAYMENTS—
Receipt—Instalment with interest—Presumption as to previous 
instalments .   51!»

PENALTY—
Qui tarn action—Parties 5ii

PEREMPTION—
Qui tarn action . 5»

PLEADING—
Action by wife against husband and others for conspiracy—State
ment of claim—Depriving wife of consortium of husband—Motion 
to strike out part of pleading containing »ul»»tanee «if claim—
Con. Rule Sfl................... .............. HH4

Amendment at trial—Cnfounded claim 263

Capacity to sue—Foreign cor|Mirati«m. 27»»

Claim—Infringement of rights umler patent for inventi«m—Post 
ponement of particulars until after discovery ... Wki

Claim—Particulars—Damage by thssling—Origin «if waters— 
Specitb ground of «daim—Amendment *WH

Defence—Action for spetdfic |i«rf«irmance of «‘«intra'd—Setting up 
fa«-ts justifxing termination of «amtraid—Emliarrassment—Irrele 
vanev   *97

Defence—Patent for intention—Royalties—Agreement—Validity 
il

Estop|iel—Words or conduct—Representation «if facts to another 3®7

I .a ml «amt raid—Cancellation by vemlor—Insufficiency of imtice of 
camadlathni . .
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PLEADING—Com t in ual.
Necessity of pleading—Want of notice................................................ 203

Oral contract—Statute of Frauds—Admission in pleading. . .0.14, 036

Particulars—Infringement of patent rights—Postponement till 
after discovery ....................................................................................... 010

Particulars—Infringement of rights under patent for invention— 
Postponement until after discovery................................................. . 804

Special damages—Delay in delivery—Sale of goods.........................  013

Undefended action—Amendment to conform to evidence.................. 537

Special leave—Appeal from dismissal of motion for speedy jmlg-

PLEDGE—
Extinguishment—Misuse of thing pledged.......... ............................... 443

Transfer of corporate shares to secure loan—Undertaking to re
transfer .......................................................................................  017

PRESUMPTIONS—
See Evidence.

PRINCIPAL AND AGENT—
Agent’s authority—Appointment by parol—Contract by deed. 6110

Agent's authority—Ratification—What constitutes......................... 600

Authority to mine—Sale of timber—Rights of principal.............. 600

Fire insurance—Knowledge of agent...................................................  055

Joinder of as defendants—Right of plaintiff to elect...................... 830

Notice of revocation—Sufficiency of—Public notice......................... 877

Statute of Frauds—Signature by agent................................ 00

Warranty of authority—Misrepresentation.............. 38

PRINCIPAL AND SURETY—
Architect taking work over from contractor—Liability of surety 
—Particulars of loss.............................................................................  340

PROCESS—
See Writ and Process.

PRODUCTION OF DOCUMENTS—
See Discovery and Inspection.

PROHIBITION—
Appeal to Privy Council—Prohibition and certiorari cases........... .. 37

Inferior Court—Bar Council................................................................. 16

Investigating tribunal—Regularity........................................................ 77

PROMISSORY NOTE—
See Biixs and Notes.
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PROPERTY AND CIVIL RIGHTS—
See Constitutional Law.

PROXIMATE CAUSE—
Of injury, see Manter and Servant; Xkoi.ioence.

PUBLIC HEALTH—
Status of Itoard* of livalth in Ontario—Mandamus... 866

PUBLIC IMPROVEMENTS—
Expropriation of land, see Eminent Domain.

PUBLIC LANDS—
Rights of applicant as against adverse claimant in possession 277

PUBLIC POLICY—
See Monopoly and Combinations.

PUBLIC SERVICE CORPORATION—
Special legislation—Control by general statute ............................. 120

QUI TAM ACTION—
See Penalty.

RATIFICATION 
Sw Estoppel.

RAILWAYS—
Emergency employment in raising hlwkade- -Personal injury to
temporary employee—Authority of railway conductor..................... 183

Employee walking on railway tracks—Contributory negligence.. 588

Erections near track—Orilers of Railway Commissioners—Limita
tions of distance from railways....................................................... 332

Injuries to |ierson walking along track—On way to highway. . 874

Liability of railways for «lamages—Killing horses on track—Fail
ure to prove statutory requirements................................................... 883

Liability to caretaker ami live stock—Exemption on stock pass 114

Meaning of "railway” in fire insurance policy Distance of in
sured's property from railway .........................................................  655

Regulation of rates—Railway commissioners................ 532

Riding as a passenger —Injury while attempting to return to rail
way car . ................................................................... .. 854

Roadway alongside of railway track—Highway umler Railway 
Act ...... ................................... 874

Swing bridge—Negligent operation  251

REAL ESTATE AGENT—
See Broker.

REKERENCK-
Action against accommodation acceptor—Directing reference at 
instance of surety . .............................. 905
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REFORMATION' OF IXSTIII MKXTS—
Assignment* of lease—Knowledge of assignee* of mistake—Reform
ation of assignment*............................................................................... jm)7

Description—dtoundary line—Mistake—Kvidenee—Trespass—In
junction ................................................................................. dot)

RKS JUDICATA—
See Judgment.

REVERSION—
See Wills,

RIPARIAN RKillTs- 
See WaTEKh.

SALE—
Action for lialance of price—Evidence—Set-oil"—I)image-—Find
ing* of trial Judge—Ap|ieal................  HH»

Hrcacli of warranty—Conflicting evidence as to elliciency of arti
cle sold—Onus of proving breach.......... ................................209

Delay in delivery—Net earning* for delayed time—Opinion evi
dent** as to damages ............................................................................. ill**

Liability of seller for delay in delivering a dredge within stipu
lated time.........................................................  III.'*

Misrepresentation—Action for damage-................................................ 004

Reclaiming projierty—No authority in agent to sell . . ............Illu

Test and demonstration—Collateral contract.................. 270

Warranty—Description—Advertisement—Ouarantee 20»

SECURITY FOR COSTS
Actions hv non-resident*.. ...... . 4I4.HIEI

SEQUESTRATION—
Sequestrator’s costs—Preference   218

SERVICE OF PROCESS 
See Whit and Pbockhh.

SET-OFF AND COUNTERCLAIM—
Claim for damages under injunction .ndertaking—Effect of assign
ment for creditor* by defendant........................................................... 890
Judgment for damages—Counterclaim for damage- II»I

Question determined on trial Reduction by net-off Re- judicata 44.*» 

Sale of good*—Purchaser replacing part of goods rejected HH»

SHIPPING—
Freight steamer unloading—Vessel improperly moored...................  577
Olfenee*—Certificate of service—Incorrect statement in cert ill 
cate of discharge ...................................... ...............................

Offences—False statement of service on application for master's 
certificate................................. ....................
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SLANDER—
See Lima. ami Slaxdkr.

SOLICITORS—
Want of authority of solicitor—Stay of proceeding* 4hi

DisbaAnent— Investigation vommittee 11»

SPECIFIC PER Ft >R M ANTE—
Defence-—Pleading fact* justifying withdrawal from contract 897 

Knforcement against vendor where title incomplete - Damage- "213

Failure a* to time Equitable relief................. ........ 4110

Jurisdiction—Sale of land in another jurisdiction. . 21 5

Misdescription given in good faith—Lump sum price—Purchaser's 
knowledge of true description............................... ................. 1110

Oral contract—Statute of Frauds—Admission in pleading ti.'ltl

Performance pro tauto—Deficiency in quantity 11»»»

Person* entitled to enforce performance—Trilling deficiency 511»

Real property—Notice to complete............ ...................... 714

Right of purchaser to enforce land contract—l’neertainty a* to 
payment ..................................................................................................  ii:<4

Sale of land—Failure to pay purchase money—Refusal to answer 
requisition on title....................................................................................298

Time of essence of contract Equitable relief . 4«I4

STATUTE OF FRAUDS—
See Contracts.

STATUTES—
(leneral and special law*—Consolidation and revision—Amend
ments ......................................................................................... 295

Interpretation—Trade Mark and Design Act (Can.» :I5H

S|ieviul Act referring to prior general Act Amendment <'ou
st ruction ..................................................................................................  12»»

Special lcgi*lation—Public service cor|H«ration—U*er of highway 
—Control by general statute.................................. 120

STAY OF PR» K'EEDINOS—
<ory reference................................................. I ill

Not its* of certiorari—Quebec practice..............   20

Want of authority to plaint iff** solicitor—Motion by defendant 41«1 

STREET RAILWAYS—
Riding a* a passenger—Injury while attempting to return to 
streel car ................................................... 854

51
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SUMMARY CONVICTION—
Liquor license offence—Proceedings in absence of accused................. 835
Procedure—Sale of liquor without license—Absence of accused— 
Representation by counsel ......................................................................... 835

SUMMARY JUDGMENT—
See Judgment. 9

SUMMARY PROCEEDING—
Enforcement of undertaking—Given in Court action........................ 65

SYNDICATE—
Holding syndicate—Corporate shares—Application for shares . 451

TAXATION OK COSTS—
See Costs.

TAXES—
Distraint for hypothecated arrears .........................................................  117

Notice of assessment and taxation—Sufficiency ..................................  117

Recovery by distraint ..................................................................................... 117

Revenue fund—Statutory assumption of proceeds of bonds—

Government guarantee .................................................................................. 7t$3

Tax notice—Demand ..................................................................................... 117

TEL KPHONES—
Governmental regulation—Order approved by Ontario Municipal 
Board—Procedure to alter or vary ............................................................ 843

Jurisdiction of Ontario Railway and Municipal Board—Compul
sory service—Ontario Telephone Act, 1910..............................................  843

Status of incorporator* under local Municipal Telephone Act. 1008. 843

Telephone company—Use of highway Dominion Railway Act . 197

TENANCY BY THE COURTESY—
Descent and distribution—British Columbia Statutes, 1898........... *295

TENDER—
Land contract Vendor declaring same cancelled—Waiver...............523

Trifling deficiency—Specific performance ................................................. 519

THIRD PARTY—
See Pabties.

TIMBER—
Crown license—Timber on Crown lands—Interest in lands............. 37

Forfeiture by non-removal ................. i........................................................ 14

Time for removal—License contract ........................................................ 14

Written authority to mine and explore—Sale of timlicr not auth
orized .....................................................................................................................  001!
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TIME—
Computation—Date of written demand or date of sen-ice—‘'From 
this date" .................................................................................................. 503

Continuance of contract—Indefinite terms -Agreement to pay 
maintenance (so long as I can) ....................................................... 57

Essence of contract Notice fixing time to complete ..................... turn

Essence of contract—Special circumstances to determine length of 
notice ........................................................................................................ 714

Essence of contract—Stipulation—Effect of extension.............4U0.404

Making time of the essence of contract, see Co.xtbavts.

TRADE COMBINE
Combination in restraint of trade—Criminal offence..................... 734
Application of Combines Investigation Act .................................... 7g

TRADE MARK—
Descriptive word ..................................................................................... 830

Descriptive word—Fraud ....................................................................... 830

Essential of infringement—Use calculated to deceive......................359

Infringement—Action by unincorporated association ......................893

Listera ted tooth powder—"Listcrine"—Articles not similar........ 358

Particular application—Same name or mark on different class of 
goods ......................................................................................................... 3.-,9

-Passing off"—Cases—Secondary meaning............................ 831

Right to use trade mark—Particular goods -Ooods belonging to 
same general class ...................................................  359

Statutory effect of registration—Scope of title ................................  358

Trade name—Use by another in a non-competitive line.................380

Use of name of celebrated personage—“Lister" Descriptive word. 359

What amounts to an infringement—Circumstances of trade or 
market to be considered ....................................................................... 359

-TRANSIENT TRADKRS"-
Municipal license—Taking orders from samples—By law....................542

TRESPASS—
Applicant for Crown lands—Actual possession by adverse claimant 277

What constitutes—Person walking along track On way to high
way ........................................................................................................... 874

TRIAL—
Criminal offence Instruction to jury — Defining character of 
offence ............................................................................................ .... 5Ü8

Damages from setting out fire—Concurrent actions of various 
plaintiffs—Directions as to trial ............................................... 900, 901
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TR IAL—Con ti nurd.
Numerous defendants in action--Action between beneficiaries under 
will—Directions as to representation................................................OUll

Personal injury action—Instruction as to negligence 174

Railway employees Contributory negligence Ultimate negligence ASK

Separate actions against common defendant--Causes of action 
from same transaction, but with different legal rights Trial to
gether without consolidation ............................................................... 902

Sufficiency of jury's findings—Negligence action Specific findings 
on one only of several grounds ................................................. 680

TROVER—
Conversion—Machine delivered for repairs—Repairs in excess of 
authorization—Unlawful detention for unauthorized charges . 871

Unauthorized sale by agent Reclaiming property......................... 010

TRUSTS
Individual interest of trustee ............................................................... 70!)

Individual interest of trustee- Receiving lieneftt*—Failure to call 
in outstanding debt—Estoppel ........................................................ 700

Sale of land by trustee of partnership real estate Secret trust 
Rights of partners ..................................................................................  328

«Settled Estates Act—Order authorizing sale of land. 883

Trusts under will—Discretion of executors................. 044

UNDERTAKING
Enforcement of undertaking given under pending litigation.. 55

UNFAIR COMPETITION
Wrongful interference with trade—Conflict of laws 351)

VENDOR AND PURCHASER
Action for cancellation of contract Breach of building restriction 
—Demolition .................................................................................. «544. .545

Assignee of purchaser -Liability ................................................. 892

Assignment of purchaser’s interest—Equitable estoppel against 
vendor—Recital of payment....................................................... 354

Contract for Torrens title- Damages 213

Covenant—Payment of purchase money.................................... 31)2

Deduction for deficiency in quantity .................................. 584

Deficiency in quantity—Performance......................... MM*

Failure to pay purchase money —Rescission 173

Fraud of vendor—Rescission with recovery of deposit 553

Land held under agreement - Sale of a purchaser's rights—Inspec- 
lion of agreement by sub-purchaser -98
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VENDOR AND PURCHASER—twinned.
Liability of assignee of purchase contract—Covenants ami con
ditions .................................................... 344

Objection to title Summary procedure..................................... 77

Offer to purchase- Sufficiency of acceptance . 086

Payment of purchase money — Knowledge of existing encum
brance ...................................................................................... ,510

Refusal to answer requisitions Right of purchaser to withhold 
payments .................................................................................................. 208

Rescission of contract hv vendor Recovery of money paid 714

Rescission of contract by vendor- Recovery of special damages 714 

Rescission Deficiency in quantity of land .184

Right to assign contract—Sale of lands .‘102

Sale of vendor's right of redemption .. .184

Vagueness of description Apportionment of surplus frontage 881

VENUE—
Convenience Place where property in question situate—Expense 
- Witnesses- -Bringing case from outer county to Toronto 806

County Court action Issues for trial Evidence- -Convenience 
Expense ............................................................. 015

VERDICT
Excessive verdict reduced on appeal 276

VOTERS
Conditions precedent to placing name on voters' list Municipal 
Elections Act I B.C.).... :t40

WAIVER
Compliance with judgment as affecting appeal 110

Irregularities in appeal. 108

See Tender.

WAREHOUSEMAN—
Carrier storing goods at destination- Care of goml* 84

WATERS
Damage by Hooding Particulars of pleading 808

Overflow of banks—Channel narrowed by municipal bridge—Lia
bility of municipality .........  610

WILLS—
C lonal gift Authority to make ap|»oiutment during life of 
donee of power ..........   .570

Conditional limitation—Devise of with absolute discretion Death 
of beneficiary—Disposition of residue in hands of executor 644

8
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VVILLS—f 'on t i n ued.
Discretion of executors—Spendthrift trust ...................................... «$44

False representation of invalidity of former will ........................... 148

General bequest—Lapsed portion—Residuary devisee—Partial in
testacy ........................................................................................................ 133

Intention of testator—Evidence of draftsman .................................. 132

Legacies charged on land—Limitation of actions ........................... Olil

Legacy—Postponement of time for payment—Vesting ...................  152

Life estate and reversion- Life tenant heir of remainderman 103

Power of appointment by will—Revocability of same during life 
of testator ............................................................................................ 57«$

WIXDING-VP—
Affidavit for winding-up order, R.S.C. 1000, eh. 144 ..................... 1

The Winding-up Act. R.S.C. 1000, ch. 144—Insolvent company 1

WITNESSES—
Depositions on first trial — Admissibility of evidence against 
accused ................... ..................................................................... . 282

WORDS AND PHRASES—
“Agents for owner” ...................................  94
“All reports and documents” ........................................................... 31 g
“Bridges” ............................................................................................... 197
“Carriage of any traffic” .............................................................  .. 114
“Combine” .......................................................................................... 7gt 734
“Completion” of work ....................................................................... 203
“Conditions” ....................       499
“Consumers” ......................     7g
“Course of employment”....................   090
“Due or owing” .................................................................................... 131
“Electrical horsepower generated and used"....................  423
“Final certificate” .........................................................................7«2. 703
“Final judgment".................................................  732
‘“Gold medal”............................................................... ........ 830. 831
"Half 0# M IM in
“Hypothecate” ....................................................................................... 117
“Impairing, restricting or limiting liability”.................................. 114
"Indemnity or relief over"................................................................. 84
“Inferior Court” ...................................................  19
“Justly due” ......................................................................................... 161
“Leave” and excavation.........................................   284
"LiateratmT
“Listeration" ........................................................   338
“Maintain” and excavation................ .............................. 284
“Mine and explore”........................................... 009
“Modified” .............................................................................................. 409
“More or less,” as to land.................................................................... 190
“Notice in writing" ........................................... 417
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WORDS AND PHRASES-<-oMhwmZ.
“Officer” and corporation.......................................
“Practically a confirmât inn of”............................................... mu
“Pent ice” ........................................................................................... IU4
“Precise date" .............  ’y>:\
“Producers” .......................................................   78
“Property and civil rights" ............................................... . 762
“Railway” ..........................  fl.l.i
“Reasnnalde ground" ..................................................................... 78
“Renewal from year to year”.........    240
“Review, rescind, change, alter or vary"..........   84.1
“Riding ns a passenger”.................................   8.14
“Set apart" as to fund.......................... I.*i2
“So long as I can" ...........................................  .17
“Stated to Is- aide to give information” ................................ 11 :t
"Suitable fault ice" ......................................................................... 16.1
“Taxe»” 117
“To the satisfaction of the architect” ........................................  26.1
"Transient trader”........................................................................... *142
“West half” of lot....................................................... 1.16. 14.1
“Whenever it is made to appear”....................... ... 11.1
“Whilst self-dependent" ................ ‘17

WORK AND LAÜOVR
See CONTRACTS.

W<IRKMEX’S COMPEXSATIC)N 
See Master and Servant.

WRIT AND PROCESS -
Seizure of shares—Change of place of head office—Notice bv 
sheriff Execution Act (Ont.). H Edw. VII. cli. 47 '226

Service of non-resident—Joinder of defendants—Ont. Con. Rule
1


