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PREFACE TO THE FIRST EDITION.

THE greatest civil blessings which any people can en-

joy, are. a wise and just system of Laws, and their enlight-

ened and faithful administration. On these, more than'on

any other political advantages, public prosperity and happi-

ness must depend. But for securing this favorable result,

these two advantages must unite. The first however excel-

lent in itself, and pleasing as a matter of mere contempla-

tion, is, when alone, insufficient for the purpose. It is, in-

deed, by the wise and vigilant application of such a system,

not only that the happy effect is produced, but that the laws

become the most generally known, and most truly appreci-

ated. The inhabitants of this Colony, possess a very fair

portion of the first of those blessings. Although some parts

of our Legal Code will admit of considerable correction and

improvement, yet upon the whole, there is in this branch of

our social system, no very serious ground for dissatisfaction

or complaint. Favored with the chief privileges and advan-

tages of a constitution, long and generally acknowledged to

be one of the best which has ever existed, for securing the

blessing of rational freedom, and enjoying the protection of a

mild and tolerant Government, any general alteration or im-

provement in Legal regulations and establishments is not so

essential, in order to our political prosperity, as a more ex-

tended diffusion of the knowledge of the Laws, now in ex-

istence, and with regard to many of them, a more extensive

and active application. On this last point, especially, it
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PREFACE.

must be admitted, tlicre is, in this Province, a very prevail-

ing and injurious defect, as far as tlie first steps in any crim-

inal procedure, or the summary execution of legislative en-

actments, depend on persons in the Commission of the Peace,

or other local officers. This may be very well accounted for,

and fairly excused, from a variety of circumstances, without

imputing any criminal intention or neglect. The situation

of such Magistrates and Officers in this country, is widely

diflferent in many particulars, from that of the same persons

in much older countries, and especially in our parent State.

In that favored land, a knowledge and observance of the

laws in general, and of the various local regulations, are

perpetuated from one generation to another, so that each

grows up, familiar with their existence and operation. Then,

as to Gentlemen, there, in the Commission of the Peace,

very many of them are persons of liberal or good education,

and of early and extensive information re^perting the laws

in general ; and many others are so wealthy or independent

m their circumstances, as to be able to afford leisure for ac

quiring the requisite knowledge relating to their office, and

for the active discharge of its duties. In this comparatively

infant countiy, our system of jurisprudence is not yet, on

some points, accurately defined or established. Many en

actments are but of recent origin, others are transient or

fluctuating, while the numerous varieties in the description

and characteristics of our population, and its continual in-

crease from different countries, tend, in a great measure, to

prevent any general knowledge or observance of the laws

taking place. ,

With regard to our Magistrates, although in general

selected from the most suitable persons, yet the greater num-

ber, as may reasonably be supposed, are but of ordinary

education and attainments, and nearly all, from necessity,

\-
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beiug actively engaged in private avocations, they have but

little leisure for the acquisition of any particular knowledge

of the laws. Moreover, with most of them, the means for

obtaining that knowledge are extremely limited. The Eng-

lish Works on the office of a Justice of the Peace, are, in

general, voluminous and expensive, and can but rarely be

procured in this country ; and, comparatively, but a small

part of them are of any practical use to our Magistrates, es-

pecially with reference to any Provincial enactments. No

Publication for their general information and guidance has

yet been afforded in the Colony. The work by Mr. Mur-

doch, although valuable and generally useful, has evidently,

not been designed to be one of that description. It is chiefly

an exhibition of our Statutes in general. Now, as a very

considerable part of the authority and duties of Justices of

the Peace arises out of the Common and Statute law of Eng-

land, and as Precedents or Forms for their use, are of essen-

tial importanc3, it follows, that a work of that nature can-

not form a complete and universal guide for the discharge of

the almost endless variety of their duties. Then, as to the

Provincial Statutes, but few of our Magistrates possess all

the volumes containing them. Some have but one volume,

others two, but are deficient of the rest ; and indeed, as to

the first volume, it can but rarely be procured. Besides, it

must candidly be admitted, that on several subjects, in whicu

the duties of Justices are involved, our Statutes are in such

a defective state, that it requires the close application of a

person skilled and exercised in legal investigations, to re-

concile or rightly understand them. It cannot therefore

reasonably be expected, ihat plain persons, of ordinary at-

tainments, and actively engaged in private pursuits, should

either be fitted, or will afford time, for such an unprofitable

and unpleasant occupation.

Owing to these unfavorable circumstances', many of our

'I
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Magistrates remain generally uninformed as to the nature and

extent of their authority, and the due and ertbctive discharge

of tlieir duties, and, in consequence, very frequently when

applied to, delay or decline to act, from a want of informa-

tion as to their powers, or through a fear of erring, or from

being at a loss in what manner to proceed. Also, on many

occasions, when they commence an exercise of their autho-

rity, on meeting with embarrassments and difficulties, they

feel compelled or induced, from the same causes, to stop

short of its full and effectual exertion.

The concurrence of these disadvantages and evils, pre-

vents any general diffusion of the knowledge of the penal

part of our laws ; while a disregard or contempt for the au-

thority of Magistrates, is engendered and perpetuated, so

that the daring violator of social regulations, or the rights of

individuals, often proceeds in his course of transgression,

without the fear or infliction of penal consequences.

Considering all these unfavourable circumstances, it

fleems highly important and requisite, that some work should

be afforded for the special information and guidance of our

Magistrates
;

particularly, as the sphere of their duties is

continually increasing.

The present publication is intended to answer that pur-

pose. It was designed, and would have been executed some

years ago, but it was postponed, from a desire that the pro-

posed revision and consolidation of the Provincial Statutes

should previously take place. It is much to be regretted,

that this most desirable object has not yet been accomplished

although two Legislative Enactments have at different pe-

riods been made foi the purpose.

A digression may be excused, for the purpose of re-

marking that this measure seems particularly requisite with

reference to some of the higher branches of our Criminal

Code, i
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Code, in which tlie severity of the punishment appears dis-

proportioned to tho otfcncc. These instances of the kind

maybe mentioned, in which death is adjndc»ed in every case

of maliciously burning a cock of hay, or stack of straw or

wood, breaking down a dyke or bank of a river, whereby

lands are overflowed, or personating bail. In none of these

cases, is it in the least degree probable, or even imagined by

any one, that such punishment will ever take place. Sucli

enactments, therefore, cannot be said to avail, even for the

purpose of intimidation or restraint ; although they may of-

ten give rise to invidious and unjust reflections on the whole

of our Criminal Code. Such a revision would doubtless also

lead to a more full discovery and a remedy o( this important

defect in many of our Statutes, that although it is directed

that the penalties thereby imposed shall be recovered beforo

Justices, no final process whatever is mentioned or referred

to, for enforcing the payment, or inflicting any other punish-

ment. It being clear, that in cases of this kind, no sucli

process can be issued, such enactments are, in effect, little

else than nugatory. :
i •

. .-ivfv:^

As there is still no prospect of such a general revisioiT

of our Statutes, it has been thought best, that the publica-

tion of the present Work should no longer be delayed, and,

accordingly, it is now most respectfully offered for public

inspection and use.

The plan of it, is simply this ;—It professes to combine

the common and Statute law of England, with all our own

Legislative Enactments, relating, or in any way referring to

the office and duties of a Justice of the Peace in this Pro-

vince.

With reference to the execution of. the Work, it is pro-

per, that on some parts of it, brief information should]^here

be afforded. In the first place, it must be observed, that it

vn

1 1
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is aluiost exclusivciy intended for ti>e use of Magistrates,

when required to act out of Sesaiona. It was tliouglit un-

necessary to treat of tlieir proceedings when convened in

General Sessions, by reason that Gentlemen selected from

the legal profession, are now presiding in those Courts, where,

in general, the Magistrates of the nnost ability and intelli-

gence are assemblcil, and wiierc reference can always be had,

to some of the valuable English Publications which treat of

the proceedings in Sessions, as well as to the whole of the

Provincial Statutes ; and also, ns time and facilities are there

afforded for the full and deliberate consideration of every

matter. Moreover, it was thought desirable, to confine the

Work within the most moderate compass, consistent with all

needful information to Magistrates. On some points, how-

ever, proceedings in the Sessions are treated of.

Wit'i regard to the Provinciil Statutes which concern

the duties of Magistrates, it has been deemed sufficient to

recite only such of them, or such parts thereof, as are now

in force. It may tiicrefore be taken for granted, that every

enactment of that nature, which is not set forth in this work,

has either been expressly or virtually repealed, or entirely

altered, or annulled.

Neither has it been thought requisite, except in two or

three instances, to recite or mention any Acts which are

merely of a local description.
'

'

'

^'-y^

The duration of a Statute, as to being/)cr/?e/wa?or only

temporary, is almost invariably noted at the close of its re-

cital.
'•' •'

'
'

'

'

' ' •"••• -''-<'^'^'»'-'

In general where any subject has been found to branch

out in a number of parts, such an order of treating it has

been adopted, and such divisions have been made, that all

the enactments and information relating to each part, or

having a bearing upon it, are brought together under one

view ; so that the reader may be saved the trouble of refer-

ence to any othfir division or Title.
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For every principle and position which is stated, the

authority is given, and with regard to the Provincial Enact-

ments, especially, wherever there has appeared to be reason,

for doubt or uncertainty as to their intention or construction

or the proceedings to be had under them, the same have

been noticed ; and in such cases, liie author has but sel-

dom felt himself at liberty to express any decided opinion.

With reference to instructions for the guidance of Jus-

tices, and as to Precedents or Forms, in order to keep the

work within the most moderate and convenient limits, in-

stead of setting them forth, particularly, and in nearly the

«ame words, under a great variety of Titles, it was thought

sufficient, on a number of subjects, to refer to the general

instructions and Forms given under certain comprehensive

Titles ; and which will be found to apply and serve in all

cases of the same general class. This has been done, es^

pecially, with regard to Informations or Complaints, Writs

of Summons, Warrants and Commitments.

Finally, it is thought no presumption to say, that the

fullest reliance may safely be yielded, as to accuracy with

respect to recitals and references, and particularly, as to all

the Provincial Enactments being set forth, which are requisite

to be recited or mentioned. The author feels, that on these

points, he has no cause for anxiety or apprehension. He

has, again and again, carefully and minutely examined and

collated the several Provincial Acts, having any relation or

reference to the office or duties of a Justice of the Peace
;

and having, for many years, been extensively and actively

engaged in tho discharge of those duties, and also, having

for some time had this work in contemplation, he has felt

the more encouraged in proceeding to its completion, and in

giving it publicity.

As it was not in his power to obtain any assistance from

IX
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friend?, by suggestion or otherwise, he lias, on that score,

no acknowledgments to offer. Whatever may be the defects

of this work, he alone must bear the blame of them, while

the knowledge that it is found useful, which he trusts will

be the case, will yield him very high and enduring gratifica-

tion.

Halifax, Novr., 1837.

ii

.
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tONCERNINO

THE SECOND EDITION,

XI

ALL tiie first copies of tliis Work having for some time

been disposed of, and a second Edition being very generally

called for, it has accordingly been prepared by the same

hand, and is now submitted for public use. In compiling

and arranging it, the utmost care and attention have been

given, in order to make it as correct and useful as possible.

All the enactments, contained in the first Edition, which

have since been repealed or altered, have been omitted, or

the alterations noticed in the manner which appeared requi-

site ; and all the various Statutes and enactments which have

since been passed, relating to the office and duties of a Jus-

tice of the Peace, and also of the other principal county as

well as township officers, have been carefully collated, and

are introduced into this Edition under the appropriate Titles
;

and the whole is brought down to the end of the Ses-

sion of the General Assembly in 1845. The several new

Titles and Forms, which were requisite, have been added,

and a desire having been expressed by several gentlemen in

the Commission of the Peace, that in this second Edition,

ample and explicit information should be afforded with re-

gard to their proceedings in the General Sessions, attention
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has been carefully given to this subject ; and under the Title,

" Sessions," an endeavour has accordingly been made, to

afford all the requisite information and directions for their

guidance in the discharge of their various powers and duties^

while convened in that Court. On the whole, a sanguine

liope is entertained, that the present Edition will prove evea

more satisfactory and useful than the first.

Halifax, 12th February, 1846.

,i
•f :'
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INTRODUCTION,
CONSISTING OF TWO PARTS

CORTAIKINO,

I. Certain Abbrtjviations m\dti use dr in tAis Work.

II. Some General Rules to be observed in the Con-

struction OF Statutes or Acts of Parliament.

I. Certain Abbreviations made use of in this Work.

IN order to keep the Book within a limited compass,

the following abbreviations are made use of :—

^

1. The word Justice is always to be understood to Juatico.

mean Justice of the Peace, when not otherwise expressed.

2. The words one Justice shall be understood to sig- One Justice,

nify one or more Justices, so that what is directed to be done

by one, shall not be intended thereby to exclude others from

joining with him.

3. In like manner, two Justices, when not otherwise Two Justices,

expressed, shall be understood to signify two Justices or

more,

4. So also a conviction on the oath of one witness, *-*"® VVitness.

shall be understood to denote one witness or more.

5. And two witnesses, shall denote two or more ioit-
'^'^° Witnes-
ses.

nesses.

6. The Justices in Sessions shall signify the said Majority.

Justices, or the major part of them.

1. The word Sessions shall d'cnole the General Sea- Sessions.

sions, if not otherwise expressed.

8. The word tvarrant shall always signify, warrant ^
under hand and seal, where not expressed otherwise.

9. The word Overseer shall be understood to mean
Overseer of the Poor, where not expressed otherwise.

G

I

Overseer.
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Poor

Tenaltv.

Overplus

INTRODUCTION.

10. Where a penalty, or part thereof, is expressed to

be given to the poor, that shall always be understood to de-

note, the poor of the township where the offence was com-

mitted, if not otherwise limited.

11. Where a penalty is to bo recovered before the

Justices of the Peace, it is thought indispensable, to insert

particularly the manner of recovering the same ; but where

it is to be sued for in any of Her Majesty's Courts of Record

,

it is judged not necessary to set forth the special method of

procedure there ; and generally, where it is expressed, that

a person shall do, or not do such a thing, on pain of such a

sum, without more, it shall be understood, that such penalty

is not recoverable before Justices of the Peace, but only in

the Supreme Court.

12. In all c:.ses of distress and sale, it shall be un-

derstood that the overplus must be returned to the owner,

after the sum or sums to be thereout deducted, shall be sa-

tisfied and paid.
'

; .':
'

13, Lands shall be understood to stand for lands, tene-

ments, and hereditaments. . , i

ninnk spnces. 14. In the blank spaces for the names in the prece-

dents, instead of inserting initial letters arbitrarily, it is thought

it may be some help to the memory, that A. O., siiall sig-

nify the ofTender, A. I., the informer, A. W., the witness,

A. M., the Justice of the Peace, and the like.

15. Also for brevity's sake, sums of money and other

numbers are sometimes expressed by figures, and not in

words at length ; but it is to be remembered, that in the

forms of warrants, convictions, and other proceedings be-

fore the Justices, they ought to be expressed in words at

length, and not in figures.

16. Where a Statute is said to be in force until such a

day, month, and year, &c., it shall always be understood to

im[)ly, andfrom thence to the end of the then next Session

of the Legislature. ... ... .-. im i^^ .••
; i< -u

17. In reference to Statutes, it is judged sufficient for

the understanding thereof, to quote those passed in the Pro-

vincial Legislature, in the following manner, viz :

32 G. 2, c. 13. <§.. 18. 1 V. 17. To signify, the fro-

imids.

Figures

Continuance
cf Stnlules.

Ciliijjt of Sta

tules

\
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vinclal Slatute mado in the thirty second year of the reign

of KingG^ rge the Second, Chapter the Thirteenth, Section

the Eigliteenth ; and contained in the First Volume of the

Provincial Statutes, at page seventeen. Ail Statutes not so ' > '

,

designated are to be considered, English Statutes. ...

In order to keep the work within the smallest compass, Abbreviations

consistent with all due information and reference, it is judg-
,

cd not to be needful to prefix a table explanatory of the ab-

breviations in the names of books and cases cited as autho-

rities, or occasionally noticed ; especially, as all such arc

cither of such long standing, and well known authority, or of

such modern date, and so frequently referred to, that the

abbreviations arc [)erfectly familiar to every gentleman of

the lav/ ; and with regard to the gentlemen in the Commis-

sion of the Peace, for whose use the work is chiefly designed,

with but very few exceptions, they do not possess the means

of referring to such books and cases, and therefore, to them,

such a table would be useless. ,

i

jl

11. SoMC General Rules to be ouserved in the

CONSTRUCTION OF STATUTES Oil AcTS OF PARLIA-

MENT.

Id in words at

To avoid the very frequent repetition of the same ob-

servations, it is thought proper to premise the following ge-

neral Rules, to be observed in the construction of Statutes or

Acts of Parliament.

1

.

Regularly, a Statute in the affirmative doth not re- How far an nf-

peal a precedent affirmative Statute. ]lRep.6l, But if
fi'-^ti^'^. !«•

' ^ * penis an Biiir-

the latter be contrary to the former, it amounts to a repeal nmiive Sia-

of the former. I Ld. Raym. 160.

2. A Statute made in the affirmative, without any ne- Mow far an af-

gative expressed or implied, doth not take away the common tJiTaitTr- tli*

law ; and therefore the party may waive his benefit by such c"mmon law.

Statute, and take his remedy by the common law. 2 Inst.

200.

3. By repealing of a repealing Statute, the first Sta- Repealing
^

tute is revived. Readings upon the Statutes Pari. If an tute.

Act of Parliament be revived, all Acts explanatory of that

, I ,
i

; 1
•

/ ,.
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Act SO revived, are revived also. 2 Burr. 747. If a Sta-

tute expire, and afterwards be revived again by another Sta-

tute, the law derives its force from the first. 4 T. R. 109.

4. Regularly, where an Act of Parliament gives a

power or interest to one person certain, by this express de-

signation of one, all others are excluded. 11 Hep. 50, 64.

5. In all cases where Justices may take examinations,

or other accusation or proof, though the Statute doth not

expressly set down that it shall be upon oath, yet it shall be

intended that it shall be upon oath. Dalt. c. 115.

6. Generally, it is holden, that where a Statute ap-

points a thing to be done by one or more Justices, without

giving any appeal to the Sessions ; there, the Justices in

Sessions nrmy do that thing : but where an appeal is given to

the Sessions, the Justice in Sessions cannot proceed origin

ally therein, because that method would take away the pow-

er of appealing.

How far an 7. Where a Statute makes a new oftencc, which was
indictment

i_-i • i i ,

will lie where "O way prohibited by the common law, and appoints a par-

S'o7 prose-
^'^"'^''" "tanner of proceeding against the oflender, as by a

cution is np- commitment, or action of debt, or information, without
pointed- . . ... . , i , i • i

mentioning an indictment ; it seems to be settled at this day,

that it will not maintain an indictment, because the men-

tioning the other methods of proceeding only, seems impli-

edly to exclude that of indictment : yet it has been adjudg-

ed, that if such Statute gave a recovery by action of debt,

bill, plaint, information, or otherwise, it authorises a pro-

ceeding by way of Indictment. 2 Haw. c. 25. Sec. 4.

And if there be a prohibitory clause in the Act, the of-

fender may be indicted upon the prohibitory clause, notwith-

standing the penalty ; but otherwise it is where the Act is

not prohibitory, but only inflicts the forfeiture, and specifics

the remedy. 2 Hale, 171, \ Burr. 543.

But where the offence was antecedently punishable by

a common law proceeding, and a Statute prescribes a parti-

cular remedy by a summary proceeding ; there, either method

may be pursued, and the prosecutor is at liberty to proceed

either at common law, or in the method prescribed by the

Statute; because in that case the sanction is cumulative, and

doth not exclude the common law proceeding. 2 Burr. 803.

ill
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8. But every contempt of a Statute is indictable, where Whrm no

no other punishment is limited. 1 Haw. c. "22, •^^ 5. nrosucuiion is

9. And wheresoever an Act of Parliament doth gene- "ppomted-

rally prohibit any thincf, the party grieved shall not only have Wherothe

his action for his private relief, but the oflcnder shall be
',na'!"be p'rosp-

punished at the King's suit, for tiie contempt of the law.— cted both i»y

, _ . , ^.» 'fie King und
2 InsL 163. *

,i,e p„rty

.10. All actions, indictments, or informations, on penal S^'^ved.

Statutes, for any forfeiture limited to the King, shall be in what limo

brought within two years after the off<3nce committed ; if li- shaln)e,"o"i

mited to the King and prosecutor, then within one year ; and P''""' Snuutos

't( it is n»t sued for within that one year, then the King may
sue for the same within two years, after the expiration of that

one year; and not otherwise.-—3 1 El. c. 5, 4- S. That is

to say, unless where it is otherwise directed by subsequent

Statutes.

11. TI>e preamble or rehearsal of a Statute is deemed Preumbh?.

true ; and therefore good arguments may be drawn from the

preamble.— 1 Inst. 11. But the preamble shall not restrain

the operation of the enacting part ; as where the preamble

recites only a particular inconvenience, this shall not hinder

a subsequent enacting clause from being understood in that

more general sense which the words would otherwise and of

themselves import, so as to take in other inconveniences of

the like kind, althotigh not specified in the preamble. 8 Mod.

144. 1 P. Wm. 320.

1-2. Where a Statute directs the doing of a thing, for " May do"

the sake of justice, or the public good, the word may is the how tVbe"if»-

same as the word shall ; as where the Statute of the 13 ^' d«rgiood.

14 CVi. 2, c. 12, enacts that the Overseers may make a rate

to reimburse the constables, this is construed they shall ; for

they are compellable so to do. 2 Salk. 609.

13. Where a Statute directs d penalty to be recovered Court of Ke-

rn any Court of Record ; this shall not be intended of the
'^^"^'

Quarter Sessions, unless it be specially named in such Sta-

tute ; but only of the superior Courts of Record. 6 Rep. 19,

20. 2 Hale, 29, 30.
. ,

14. It is a general rule in the construction of Statutes, iiigiier things

that where things of an inferior degree are first mentioned, """"i«-'"«^»^'J>

m

M^

M

m
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memioned. quciit vvords. 2 Hep. 46. 2 Hawk. c. 21 , ^ 1^24.

Power to con- ^^' Where a Statute gives powcr to the Justices, to
vcno lilts par- requlro any person to do a thing, as to take the Oaths, the

law impliedly gives them power to issue their precept to have

the body before them ; for when the law grants any thing to

any one, that also is granted, without which the thing itself

cannot bo
; and it is against the office of the Justices, and

the authority given them by the law, that they shall go and
seek the parlies. l!2 Rep. 130, 131.

16. Where a Statute gives power to the Justices of

the Peace, to hear and determine an offence in a summary
way, it is necessarily implied and supposed, Jis a part of na-

tural justice, that the party be first cited, and have opportu-

nity to be heard and answer for himself. 1 Haw. c. 64, >§. GO.

Two Justices I^' Where an Act of Parliament gives power to two
t.i buboth to. Justices, finally to hear and determine an offence, it is ne-

cessarily supposed that they shall be both together, or which

is the same thing in other words, that they shall hold a Spe-

cial Sessions for that purpose. And the like is, when they

are to do any other judicial act, as to make an order of bas-

tardy, or adjudge the settlement of a poor person. 1 Burn's

Intr. 24. - ,

18. Wlieie a Statute appoints a conviction to be on

the oath of one witness, this ought not to be by the single

oath of the informer; for if the same person shall be allowed

to be both prosecutor and witness, it would induce profligate

persons to commit perjury for the sake of reward. 2 Ld.

Raym., 1545.

19. Where a Statute directs, that a person shall be

convicted of an offence upon the oath of one or more loit-

nesseSy and says nothing of the confession of the party
;
yet

if the offender shall before the Justice confess the offence,

he may be convicted upon such confession ; for confession

is stronger evidence than the oat li of witnesses. Dalt. 109,

26-2. 1 Str. 546.

20. Where an Act of Parliament gives power to the

Justices of the Peace, to take order in any matter according

to their discretions ; this shall be understood, according to

^nlnrmwr's
uaih.

ontession.

Discretionary

power.
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the rules of reason, law, and justice, and not by private opi-

nions. 5 Rep. 100. 8 How. St. Tr. 55.

21. It may be laiu down as an invariable rule, that f, „ , .. _

the lawfavors liberty ; so that in the construction of a penal of penal Sin-

tut 6M
Statute, where the interpretation is dubious, that sense must

be pursued, (all other things being equal,) which is more

beneficial to the subject, or the party suffering. Thus,

where an Act directs, that the Justices shall commit an of-

fender to prison for twelve months, the Justices may not alter

the words and commit him for a year ; for in this respect

tivelve months and one year, are not the same : but the

months must be computed at twenty-eight days to the month,

and not as calender months, unless it be so expressed in the

Act.

22. In all cases, civil and criminal, wherein an oath QunUers and

shall be required, the so'':.nn affirmation of Quakers or Moravians af-

Moravians shall be allowed instead of such anoatli. By the

4 Vic. c. 4. Sec. 23, Sess. 1841.

23. To say that a person shaWforfeit generally, or that Forfeiture,

he shall/or/ei7 to the King, is all one, for the King shall

have every forfeiture not otherwise limited. 1 1 Rsp. 60.

Except where a forfeiture is given inlieu ofproperty

and interest, for there it shall go to the party injured. 1

Roll. Rep. 90.

For wheresoever a Statute gives a forfeiture or penalty,

against him who wrongfully detains or dispossesses another

of his duty or interest; in that case, he that hath the wrong

shall have the forfeiture or penalty, and shall have an action

for the same, upon the Statute, and the King shall not have

the forfeiture in that case. 1 Inst., 159.

24. It is said that wheresoever a Justice of the Peace whoro n now.

is empowered by anv Statute, to bind a person over, or to «" ofcommit-

, . ,
'

. • .1 • I I I • ment is im-
cause liim to do a certam thmg, and such person, bemg piled.

in his presence, shall refuse to be bound, or to do such thing,

the Justice may commit him to the gaol, to remain there until

he shall comply. 2 TIaiv. c. 16, »§. 2.

25. Wiien a Statute appoints imprisonment, but limits Imprigonmen

no time when ; it shall be immediately. 8 Rep. 119.
when.
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•iO. Wlion a Slntuto appoints imprLsonmont, bill limil^-

no time how loni,' ; llie prisruior in sncli case; must remain at

the discretion of the Court. Dalt. 410.

27. Wherever a Statute makes any otrencc/eioni/, it

incidentally gives it all the pr(»perties of felony at common

law. 1 Iluw. c. 3d, ^ IS.

28. Therefore, an Act of Parliament that makes an

offenco felony, doth consccpiently introduce the punisliment

of concealing, that is misprision of felony ; and every of-

fence made felony by Act of Parliament, includes misprision.

1 Hale, 708.

29. An Act making a new felony, extends not to in-

fants under 14 years of age ; but if they be of that age, it

binds them. 1 Hale, 706. 1 Rms. 8.

30. An olTence shall never be made felony, by the

construction of any doubtful and ambiguous words of a Sta-

tute ; but in every such case, it shall amount unto no more

than a high misdemeanor, punishable by imprisonment, or

the like. 1 Haio. c. 40, «§, 2.

31. All felonies by the Common Law have the benefit

of clergy; therefore where a Statute enacts a felony, and

says, the offender shall suffer death, clergy lies notwithstand-

ing, and is never ousted without express words. 3 Inst. 73.

2 Haiu. c. 33, «§, 24.

32. Saving of dower, in a Statute making an offence

felony, is superfluous ; for by the 1 Ed. 6, c. 12, *§. 17, dower

is not lost by the felony of the husband.

33. Upon an indictment or other criminal prosecution,

no damages can be given to the party grieved, but it is every

day's practice in the Court of King's Bench, to induce de-

fendants to make satisfaction to the prosecutors, by intimat-

ing an inclination on that account to mitigate the fine due to

the King. 2 Haw. c. 25, <^ 3.

34. Where a Statute gives treble damages ; the Jus-

tices are not to assess the damages, and then treble them
;

but the Jury ought to find the damages, and then the Justices

are to treble them. C7'o. Car. 449.

35. In all cases where a Justice is required by any

Statute to issue a warrant of distress for the levying of any

penalty inflicted, or any sum of money directed by such Sta-

."'
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isonment, or

ve the benefit

ttitc to be paid, it will be proper for such Justice granting

the warrant, therein to order and direct the goods distrained,

to be sold within a certain time limited in such warrant, if no

particular time for the sale is specified in such Statute, (so as

such time limited in the warrant, be not less than four days

nor more than eight days, unless such penalty or sum of mo-

ney, togclhcr with reasonable charges of taking and keeping

the distress, be sooner paid. And the officer making such

distress, may deduct the reasonable charges of taking, kcc[)-

ing, and selling the said distress; and the overplus (if any,)

shall bo returned to Ihe owner.

'.)G. An Act inflicting a penalty for a second offence, Second of

must always be understood, after conviction and judgment

for the first offence ; and the second olFenco must be com-

mitted after the first conviction, and judgment thereupon

given ; for it doth not appear to be an offence, nntil judg-

ment by proceeding of law be given against the offender.

And the indictment for a second oflfencc, must recite

the record of the Inst conviction ; and upon tiie evidence'

the rccoi'd of the first conviction must be proved ; but thr;

mutter of the first conviction, shall never be rc-e.xamined.

but must stand for granted. I Burns, Introdu. '2fi-7.

1X1. By the 10 G. 4, c. 26. 4 V. 49. "The Clerk Date of com'

of His Majesty'sCouncil in General Assembly, shall endorse,
a"statute*."

in Knglish, on every Act of the General Assembly, the date,

month, and year, when t!ie same shall have passed ; and

such endorsement shall be taken to be a part of such Act,

and to be the date of its commencement, when no othe»-

rommonrcmrnt sliall be therein provided." rerpeliioL
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THE

JUSTICE OF THE PEACE, &;c.

ABDUCTION.
The following enactments have been made by the 4 Vict,

c. 6, Sess. 1841, with regard to offences coming under the

above title
—" Sec. 18. Where a Woman shall have any

interest, legal, or equitable, present, or future, absolute, con-

ditional, or contingent, in any real or personal Estate, or

shall be an heiress presumptive, or next of kin to any one

,

having such interest, if any person shall, from moti.Y£&_Qff

lucre, take away or detain her, against her will, with intent

to marry or defile, or cause her to be married or defiled by

any other person ; such oflfender, and every person counsel-

ling, aiding, or abetting him, shall be guilty of felony, and
be imprisoned for life, or not less than one year, as the

Court shall award.

Sec. 19. Every person who shall unlawfully take, or

cause to be taken, any unmarried girl under the age of six-

teen years, out of the possession and against the will of her

father or mother, or of any other person having the kwful

I

care or charge of her, shall be guilty of a misdemeanor, and
be punished by fine or imprisonment, or by both.

Sec. 20. If any person shall, maliciously, either by force

I

or fraud, lead or take away, or decoy, or entice away, or

detain any child under the age of ten years, with intent to

deprive the parent or parents, or any other person, having

the lawful care or charge of such child, of the iX)Ssession of

such child, or with intent to steal any article upon or about

the person of such child, to whomsoever such article may be-

long ; or if any person shall with such intent as aforesaid, re-

ceive or harbor any such child, knowing the same to have

been by force or fraud, led, taken, decoyed, enticed away, or

I
detained as heroin before mentioned ; every such oflfender,

1

M

m
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and every person counselling, aiding, or abetting such oflen-

der, shall be guilty of felony, and be imprisoned for any term

not exceeding seven years ; Provided, that no person claimin^^

to be the father of an illegitimate child, or to have any right

to the possession of such child, shall be liable to be prosecuted

by virtue hereof, on account of his getting possession of such

child, or taking such child out of the possession of the mother,

or any other person having the lawful charge thereof. Per-

petual.

As the offences mentioned in Sec. 1 8 &. 20 of this Act,

are declared to be felonies, the j^roeeedings before Justices

on information for any of such offences will be the same as

in other felonies; and upon a complaint under Sec. 19, al-

though the offence mentioned therein is declared to be only

a misdemeanor, yet similar proceedings must lake place, as

the Sessions now have no power in such case ; but the pjirly

must be committed or bailed, to answer in the Supreme
Court, into which the papers must be certified and sent.

—

The proceedings in every case will be found sufficiently ex-

plained, and the Forms given under the respective Titles

—

Information—Warrant—Examination—Bail— Commitment.
The offence should be stated in all the Forms, as nearly as

may be done, in the precise words of the Act. The follow-

ing will serve for a form of Information in each case, to be

filled up according to the facts. •; rjr . / i I <'ii-

County of ) The information and complaint of A—

—

5 I ^^ th^ Township of in the said Coun-

ty, yeoman, made on Oath, before me A M , Es-

quire, one of Her Majesty's Justices of the Peace for the

said County of on the day of in the year of

our Lord one thousand eight hundred and
The said informant deposeth and saith, that on the

day of in the year aforesaid, at in the County

aforesaid, A O late of in the said County of

did [here state the offence, according to the facts of

the case, mentioning names, age, relationship, and other par-

ticulars, according to the terms of the Act, and as near as

may be done in the words declaring the offence ;] And
hereupon he the said A I prayeth that justice may
be done in the premises.

1-

Before me, A- M- J. P.

The Warrant may be according to the general Form,

given under the Title Warrant, filling it up according to the

facts stated in the Information.
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ABSENTEES.
By tlic 5 G. 3, C. 5. 1 V. 110. Non resident proprie-

tors of lands -are made liable to pay their proportion of all

county and town rates, and to perforin labour on the high-

ways, in the counties and townships wherein their lands are

situated.

Oidy the first clause of the above statute, which declares

the liability of proj)rictors, is now in force ; the other clauses,

which respect tlie eid'orcement of such liability, being virtually

repealed by the 33 G. 3, C. 6, 1 V. 317, made in amend-
ment, by which it is provided, that,—" Where no person

shall appear to pay such rates, or perform such labour, and

no goods of the proprietor can be found within the County,

whereon to levy, to satisfy such rates, or the fine for tlie

non performance of such labour, the collector of rates, or the

surveyor of highways, shall rej)ort the same to the next

Spring Sessions, and such lands, by order of the Sessions,

may be let by the Clerk of the Peace for one year, to pay

the same, with the expenses ; and if no person can be found

to take them on lease, representation is to be made to the

Supreme Court, by the Clerk of the Peace, and that Court,

after causing reasonable means to be used to ascertain and
notify the proprietor, may direct a sale of a part, or the

whole of such lands, to satisfy such rates or fine, and ex-

jjenses, and a deed of conveyance thereof shall be executed

by the Clerk of the Peace. If there be any surplus from

such lease or sale, after paying such rates or fine with ex-

penses, the same is to be paid to the proprietor, if known, or

otherwise paid into the County Treasury, and if not claimed

within 3 years, to be at the disposal of the Sessions, for pub-

lic purposes. Collectors, Surveyors, and Clerks of the Peace,

neglecting their duty herein, to forfeit 40 shillings, to be

applied for relief of the Poor." Perpetual.

It appears desirable for many reasons, that this statute

should be universally and strictly carried into effect
;
particu-

larly, as this would enforce only a just contribution to pub-

lic charges, from such non resident proprietors, and would

have a tendency to induce them to take more prompt and

ell'ectual means for the sale or improvement of their lands.

It is not thought requisite to insert any forms under this

title, as the leases and conveyances will be nearly the same
as in ordinary cases, with only the difVerence of briefly reci-

ting tliG liability and neglect of payment, advertisement to
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let or sell, mean^ used to notify the proprietor, and such

other requisites as are prescribed in the statute. The en-

forcement of payment by distress and sale, where goods, &-c.,

of the proprietor are found within the County, will be the

same as in other cases of non payment of rates or fines, for

which, respectively, see Titles—Rates—and Highways.

-©-

ACCESSARY.
I. Of Accessaries in general.

11. Of Accessaries before the Fact.

UI. Of Accessaries after the Fact and Receivers.

IV. How Accessaries and Receivers are to be pro-

ceeded against.

I. Of Accessaries in general.

Accessary, is he that is not the chief actor, but one that

is concerned in the felony, by commandment, aid, or re-

ceipt.

In high treason, there are no Accessaries, neither be-

fore nor after; for the consenters. aiders, abettors, and
knowing receivers and comforters of traitors, are all princi-

pals. So in cases that are criminal, but not capital, as in

petit larceny, and trespass, there are no Accessaries ; for

the Accessaries before, are in the same degree as principals

;

and Accessaries <^ter, by receiving the offenders, cannot be

in law under any penalties as Accessaries, unless the statutes

that induce those penalties do expressly extend to receivers

or comforters, as some do. 1 Hale, 613. Note. By 4 Vict.

C. 7, Sec. 12, the distinction between grand and petit lar-

ceny is abolished, and therefore there may be Accessaries in

every larceny, whatever may be the value of the property

stolen.

Accessaries This title of Accessary, refers chiefly to capital felonies,

only in Capi- whether by the common law, or by statute.

Concerning which L. Coke observes generally, that vvhcM

an offence is felony, cither by the common law, or by statute,

all Accessaries, both before and after, are incidentally inclu-

ded.

—

Co. Inst. 3—59.

And Mr. Hawkins says, I take it to be settled at this day,

that in all cases, where a statute makes any offence treason,

or felony, it involves the receiver of the offender in the same
guilt with himself, in the same manner as in treason or fe-

tal Felonies.

In Felonies

by Statute.



ACCESSARY.

loiiy at common law, unless tiiere be an express provision to

the contrary. 2 Hmu. c. 29, -§> 14.

The word command, is to be considered as compre-

hending all those who incite, procure, sot on, or stir up, any

other to do the fact. 2 East's. P. C. 641.

o

II. Of Accessaries before the fact.

!S, neither be-

prs, cannot be

An Accessary before the fact committed, is he that

being absent at the time of the felony committed, doth yet

procure, counsel, command, or abet another to commit a

felony. For if he be present, he is not an accessary but a

principal. 1 Burn's, 2.

So if divers come to commit an unlawful act, and be

present at the time of the felony committed, though one of

tiiem only doth it, they are all principals.

—

Hale's Sum.
'215. So if one present move the other to strike ; or if one
present did nothing, but yet came to assist the party if need-

ful ; or if one hold the party while the felon strikes him ; or

if one present deliver his weapon to t^e other that strikes

:

for they are present, aiding, abetting, or comforting.

—

Hale's

Sum. 216. So if several persons set out together, or in

small parties, upon one common design, be it murder or

other felony, or for any other purpose unlawful in itself, and
each taketh the part assigned him, some to commit the fact,

and others to watch at proper stations to prevent a surj)rise,

or to favour, if need be, the escape of those, who are more
immediately engaged. They are all, provided the fact be

committed, in the eye of the law, present at it ; and there-

fore are all principals. Fost. 350. But if one came casu-

ally, not of the confederacy, though he hindered not the

felony, he is neither principal nor Accessary, although he

apprehend not the felon ; but for his negligence he is punish-

able by fine and imprisonment. Hale's Sum. 216. 2 Haw.
c. 29, ^ 10.

As to Accessaries some diversities are to be noted ; as,

( 1 .) When tlie principal doth not accomplish the fact,

altogether in the same sort, as it ivas before hand agreed

between him and the Accessary ; and therefore if one com-
mand another to lay hold upon a third person, and he lays

hold upon him and robs hhn, the person commanding is not

Accessary to the robbery. Dalt. c. 161, p. 369. But if

the command had been to beat him, and the party command-
ed doth kill him, or beat him so that he dieth thereof, the

person commanding shall be accessary to the murder for it

is a hazard in beating a man, that lie may die thereul. Id.
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(•i.) lie Ihiil comnKintls or coiniscls omj evil or un-

lnwful act to Iw (/();»(',* .H/ntIi tte odjudficd uvtrssarji to oil

tluil sliotl fnsuc upon the some eril act, Itui not to any otficr

illstinrt thlnv^—As if otir coiniiiiiiKl aimllirr to stcnl ii liorHc,

iind he st(<nls an ox ; or to burn siicli n oru^'s lious<<, nn<l li(>

burns llu' lions(> oriinothcr; \\\rsv mo ollior Iclonics tliun Ik;

<'(>ininini(I(Ml to \\o flono, inid tluMclon^ ho slnill not be lul-

judp'd nrf(>ss;MT to tlicin. Dalt. c. 1(51, p. .'{(it).

(.'I.) Ihil if a pci'fion coniniit tliv samo felon i/, irhirlt

another (lid counsel or command to he done, Ihonyji he dotli

it at another time, or in anotlier place, or in anottter .sort

than uHts commanded or connselled, yet here, sach person

co)}imantnni; or connsellini!;, shifll he accessitry. As il" Ik;

doth «'onns( I to kill » iniin by poisrm, nn<l ho kills hini with

n daf?,u^>r ; or to kill him om^ day, and ho kills hint on anotlior

day ; in these, and tho liko cases, \\v. shall be necessary to

the murder. Id.

(1.) TJiose offences irhlch in the construction of law

are sadden and unprenndifaled, cannot have any accessa-

ries before. As killini; a man by misadventure, in his own
derence, or manslanj;ht(M'. 1 Hale, (5 1 (5.

(r».) It sei>ms to bi> li'enerally a,i;;reed, that he who bare-

ly conceals a felony which he knows to be intended, is

i^ailty only of a misprision of felony, and shall not be ad-

Judged an accessary. iJ Han^k. e. 'viJ), «§« i-i;!.

Hy thi^ '1 Vic, c. 4, sec. 1-1, " Kvery piMson who shall

counsel, procure, or command any othir person to conunit

any lelony, whether tlu> same be a felcny at cojnmon law, or

by virtue of any statute or statutes, made or to b(^ made, shall

be deemed ijuilty «>f felony, and may be indicted and con-

victed, either as an n<'cessary before the fact to tlu^ principal

felony, toiijt^ther with the principal felon, or aft(>r the convic-

ti<Mi of the principal felon ; or may be indicttMJ and convicted

of a substantive felony ; whetluT tlu^ principal felon shall or

shall not have been previously c«>nvicted, or shall or shall not

bo anienable to justice ; and in case the |>rincipal felony shall

have be(Mi conunitted within the body of any coimty, and the

otVence of counsellinij, procminjj. or commandin<jf, shall have

been committed within the body of any other County, the last

{Mentioned ollenco may be eiu]uired of, tried, and punished in

either of such counties ; Provided that no person who shall bo

once duly tried for any such otVeiice, shall be lial)le to bo

again indicted or triyd for tho same otVonce. Verpclual.

* To inrito niid soliiit aiioilu'r lo coiniiiil a rritini is a iiiisdt'iiioain)!,

ulllioiigli no act ho done in tiMiscijucucu oi'sucli ii.cilcmciil and s-uhcjlalion
—Rex CS. ll>'J,'ri,it:. 'J i^/.v.' O. ' "
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III. Or Ar«:r.ssAniRs avtkh tiik Fact, and llF.rr.rvKRs.

/tcccssun'i/ a/hr Ihe /ad, is inhere a pcrstm Itiioivin^

the felony to tie conunillcil t)if another, relieres, tonif'orls,

or asNiHts the J'elon.

Il is lU'ccssiiry lliiit, the receiver hnvt! Fiotic(! of (he felo-

ny, either e\|)i-ess or implied ; anil it nnisl Ix; laid in the in-

die.lnient, that th(! reeeivcir knew that tht^ |)(Tson received l>y

liiin had eoniniitied the |)rinei|)al felony, '•i, llanK, v.. )i\).

This odenee, holds only in lhos(! felonies, when! hy the

law jiid^nient of death refj;idarly ou^dit to ensm; ; and ihen;-

fore onyht not in petit larcxMiy. I //((/(!, (i I H. l)nl<!ns wluiie

it is otherwise provid(Ml by statute.

It sfM'rns if a |)ersfm <lo barely rerciive, comfort, or con-

ceal an ollender guilty of (ini/ common trcsiniss or inferior

erinw of the like nature, thoni^h he kiuivv him to have been

guilty, and that ther<! is a warrant out a<^ainst him, (which

hy reason of such conc(!ahnent. cannot bo excjcuted,) y(!t In;

is n«)t an accu'ssary to the oilence ; but. |)(;rhaps in Huch case,

he may Uo indictabN; for ii contempt, of the law, in irmd<;rint^

the du(! course of justice! ; and if the act of such r(M',<!iver

amount to a rescue, or to tlu; obstructing an oHic«!r of juslic^e

in the: (;.\(;cution of his duty, or the like, h(! would undoubt-

edly be indictable for it, as for a misdcnujanor. 2 Haw. c.

iiiJ), ^ 4.

H(!voral thiui^a arc to In; consid(;red in explication of the

words " relieve, conifort, or assist thefdoii'^ :

(I.) (ieiu>rally any assistaiu^e whatsoever ^iven to one
known to be a lelon, in order to hind(M' his bein^ apprehended
or trie<l, or sulferiuf; the punishment to which he is condemn-
ed, is sulHcient to make a jierstMi accessary to the felony ; as

where one assists him with a horse to ride away with, or with

nion(!y or victuals to su{)port him in his escape. 2 Haw., e.

("2.) liut if a man know that a person haili corinnitted

a felony, but doth not discover it, tiiis doth not make him an
accessary, l)ut it is a misprision of felony, for which he may be

indicted, and upon his conviction lined and imprisoned. 1

Hale, ()I8.

(3.) Also, if a man see another commit a felony, but

consents not, nor yot takes care to apprehend him, or to levy

hue and cry after him, or uj)on hue and cry levied doth not

pursue him ; this is a nes^lect punishable by fine and imprison-

ment, but it doth not make him an accessary. 1 Hale, 618.

(4.J In like manner, if one commit a felony, and come

>^l

Mr
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to a person's house, before he bo nrrested, nnd such person

sutler him lo escape without arrest, knowii;;; him to have eoni-

uiiited a felony, this doth not make him an accessary ; hut if

lie take money o( the felon to sufl'er him to escape, or if he

shut the fore door of his house, whereby the pursuers are

deceived, and the felon hath opportunity to escape, he makes
hims( If an accessary. I Hale, 619.

(5.) Whosoever rescues a felon from an arrest for the

I'elonv, or voluntarily suffers him to escape, is an accessary to

the felony. 2 Haw. c. 29, <§. 27.

(6.) But if a felon be in prison, he that relieves him
with necessary meat, drink, or clothes, for the sustentation of

life, is not accessary. 1 Hale, 620. So if he be bailed out,

it is lawful to relieve and maintain him. 7c?.

(7.) But if a felon be in gaol, for a man to convey in-

struments to him to break prison to make an escape ; or to

bribe the gaoler to let him escape, makes the party an acces-

sary. 1 Hale, 621.

(8.) The sending a letter in favour of a felon, or advi-

sing to labour witnesses not to appear, makes no jv^cessary,

but it is a high contempt. Hale's iSum. 219.

(9.) A man may be accessary to an accessary, by the

receiving of him, knowing him to be an accessary to felony.

I Hale, 622.

(10.) If a man have goods stolen, and he receive his

goods again, simply without any contract to favour the felon

in his prosecution, this is lawful, but if he receive them upon
agreement not to prosecute, or to pri secute faintly, this is

theftbote, punishable by imprisonment and fine ; but yet it

makes him not an accessary ; but if he takes money of him to

favour him, whereby he escapes, this makes him an accessary.

1 Hale, 619.

(11.) It seems agreed that ilie law hath such a regard

to that duty, love and tenderness which a wife owes to her

husband, as not to make her an accessary to felony, by any
receipt given to her husband. Yet if she be any way guilty

of procuring her husband to commit it, it seems to make her

an accessary before the fact, in the same manner as if she had
been sole. But no other relation besides that of a wife to her

husband, will exempt the receiver of a felon from being an

accessary to the felony ; from whence it follows, that if a

master receive a servant, or a servant a master, or a brother a

brother, or even a husband a wife, they are accessaries in the

same manner as if they had been mere strangers to one ano-

ther. 2 Haw. c. 29, <§. 34.

(12.) But if the wife alone, the husband being ignorant

of it, d<|
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of it, do receive any other person, being a felon, tlic wife i>i

accessary, and not the husband. 1 Hale, 6'21.

( I ').) But if the husband and wife both receive a felon,

knowingly, it shall b(; adjudged only the act of the husband,

and the wife shall be ac(iuitted. Id.

By the 4 Vic. c. 7, sec. 45, Session, 1841. If any person

sliall receive any chattel, money, valuable security, or other

property whatsoever, the stealing or taking whereof shall

amount to a felony, either at common law or by this At%
such person, knowing tlie same to have been feloniously stolen,

or taken, shall be guilty of felony, and may be indicted and
convicted, either as an accessary after the fact, or for a sub-

stantive felony ; and in the latter case, whether the principal

felon shall or shall not have been previously convicted, or shall

or shall not be amenable to justice ; and every such receiver,

shall be liable to be imprisoned for a term not exceeding seven

years. Provided that no such person shall be prosecuted a

second time for the same oflence.

—

Fei'petuai. For further

information as to receivers of stolen property, see Title

—

Larceny.

IV. How Accessaries and Receivers are to be pro-

ceeded AGAINST.

By 3 Ed. I. C. 15. Those who are accused of the re-

ceipt offelons, or of commandment orforce, oi' of aid in

felony done, shall be bailable ; but this seems to be only

where it stands indifferent whether the party be guilty or in-

nocent ; for if there be strong presumptions of guilt, it seein-

eth that he is not bailable. 2 Hawk. c. 15, sec. 53.

Where a felony is committed in one county, and a per-

son is accessary after the fact in another county, the offence

of such accessary may be enquired of, and tried, in either

county—Provided, that no such person shall be prosecuted a

second time for the same offence. 4 Vic. c. 4, sec. 15, Sess.

1841. And by sec. 16 of the same act, if a principal offen-

der be convicted of a felony, the accessary either before or

after the fact may be preceded against in the same manner,

as if such principal felon had been attainted thereof, notwith-

standing such principal felon shall die, or be pardoned, or

otherwise delivered before attainder.

—

Perpetual.

It is now agreed that the principal, though not convict- Principal

ed. or pardoned, may be examined as a witness against tlic
v^^^„e''^,*

rocoiver. -i East. P. C. 782, 3. 2 Leach. 418. I Burns,

For i)recfidonts and other matters relating to the pro-

9

2
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n
}'

1

H



10 ACCESSARY.

(ioedinga against Accessaries, aee respectively, Titles—War-
rant—Arrest—Exnminiition—Bail—C\»inniitnient.

ACTIONS, Hce JUSTICES OF THE PEACE.

ADULTERY, see iVlARRIA(JE.

h AFFRAY.
1. What is an Akfrav.

ii. how far it mav be suppresskd by a privatk

Person.

III. How FAR BY A CoNSTABLE.
IV. How FAR BY A JuSTICK OF THE PeACE.

V. Ppnishment of an Affray.

I. What is an Affray.

' 'm

' .iuii'' '^

iMj:

An Affray is a public offence to the terror of the

King's subjects ; so called, because it affrights and makes
men afraid. 3 Co. fast. 158.

There may be an Assault which will not amount to an

Affray, as where it happens in a private place, out of the

hearing or seeing of any except the parties concerned ; in

which case it cannot be said to be to the terror of the people.
Words do Also, it is said, that no quarrelsome or threatening words
not amount , ,, ^ ^ a- j .i ^ ^-c i

to an Affray, ^hall amount to an attray ; and that no one can justify laying

his hands on those who shall barely quarrel with angry words,

without coming to blows
;
yet it seems that the constable

may at the request of the party threatened, carry the person

who threatens to beat him before a Justice, in order to find

sureties. 1 Haxo. c. 63, <§. 1 &. 2. 1 Burns, 25.

It is a very high offence to challenge another, either by

word or letter to fight a duel ; or to be the messenger of such

a challenge ; or even barely to endeavour to provoke another

to send a challenge, or to fight ; as by dispersing letters to that

purpose full of reflections, and insinuating a desire to fight.

1 Bums, 25.

In some cases there may be an affray where there is no ac-

tual violence ; as where a man arms himself with dangerou.s

and unusual weapons, in such a manner as will naturally

cause a terror to the people, which i.< said to have been al-

Challengs to

fight.

Affray where
no actual

violence.
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BY A PRIVATK

its and makea

arniB.

ways nn offence at tho common law, and is strictly prohibited

l)y statute ; for by 2 Kd. 3, C. I), it is enacted, ' That no

taan of what condition soever, except the Kind's servants, in

his presence, and his ministers in executing their office, and
such as be in their rompany assisting tliem, and also upon a

cry made for arnm to keej) the peace, shall come before the

King's Justices, or other of the King's Ministers doing their

office, with forct* an<l arms ; nor bring any force in atVray of

j)ettce ; nor go, nor ride armed by night or day, in fairs or

markets, or in tin presence of the King's Justices, or other

Ministers, or elsewhere ; upon pain to forfeit their armour

to the King, and their boclies to |)rison, at the King's plea-

sure. And the King's Justices, in their presence, Shcrift's,

and other Ministers, in iheir bailiwi(;ks, Lords of Franchises,

and their liailitls in the same, and Mayors and BailifTs of

Cities and Boroughs within tlu» same, and borough holders,

Constables, and Wardens of the Peace, within their Wards,
shall have power to execute this Act." Td. '25.

It is holden upon the words of exc(>ption in the above Wearing of

statute, that no p(>rson is within the intention of this statute,

who arms himself to suppress dangerous riott^rs, rebels, or

(!netnies, and endeavours to suppress or resist such disturbers

of the peace and quiet of the realm. Also, that no wearing

of arms is within the meaning of this statute, unless it be ac-

com[)anied with such circumstaru;es as are apt to terrify the /»

people ; consequently, that persons of quality are in no dan-

ger of offisnding against this statute by wearing common wea-

pons, or having their usual number of attendants with them,
[

for their ornament or defence. Id. 26.

A man cannot excuse the wearing of armour in public,

by alleging that such a or>e threatened him, and that he

wears it for the safety of his person from his assault ; bui no
one shall incur the penalty of the said statute, for assembling

his neighbours and friends in his own house, against those

who threaten to do him any violence therein ; because a

man's house is as his castle. Id. 26.

It is holden that any Justice of the Peace, or other per-

son who is empowered to ex«;cute this statute, may proceed

therein ex officio, and if he find any person in arms contrary

to the form of the statute, he may seizc^ the arms, and com-
mit the offender to prison, and that he ought also to make a

record of the whole proceeding, and certify the same into

the Exchequer. Id. 26.

m

.r^"^

II. Of suppressing it by v private Person.

It seems agreed, that any one who sees others tightin«j,
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may lawfully part them ; and also stay them till the heat be

over, and then deliver them to the Constable, to be carried

before a Justice, to find sureties for the Peace. 1 Haw. c.

6, -^ 11. {Burns, '26.

And the law doth encourtige him hereunto ; for if he

receive any harm by the affrayers, he shall have his remedy

by law against them, and if the affrayers receive hurt by en-

deavouring only to part them, the standers by may justify the

same ; and the aflfrayers have no remedy by law. But if

either of the parties be slain, or wounded, or so stricken that

he falls down for dead, in that case the standers by ought to

apprehend the party so slaying, wounding, or striking ; or

to endeavour the same by hue and cry ; or else for his escape

they shall be fined and imprisoned. 3 Inst. 158. 1 Burns,

96.

III. How FAR BV A Constable.

A Constable is not only empowered to part an affray

which happens in his presence, but is bound to use his best

endeavours to this purpose ; and also to demand the assist-

ance of others, which if they refuse to give him, they arc

punishable by fine and imprisonment. And if he sees per-

sons either actually engaged in an affray, or upon the very

point of entering upon one ; as where a person shall threaten

to kill, wound, or beat another, he may either carry the of-

fender before a Justice to find sureties for the peace, or he

may imprison him of his own authority for a reasonable time,

until the heat shall be over ; and also afterwards detain him till

he find such surety by obligation : But it seems, that he has

no power to imprison such an offender in any other manner,

or for any other purpose : And it is said, that he ought not

to lay hands on those who barely contend with hot words,

without any threats of personal hurt, but can only command
them, under pain of imprisonment, to avoid fighting. 1

Burns, 27.

Also, if an assault be made upon him, he may not only

defend himself, but also imprison the oflfender in the same
manner as if he were no way a party. And if an affray be

in a house, the Constable may break open the doors to pre-

serve the peace ; and if aflfrayers fly to a house, and he fol-

low with fresh suit, he may break open the doors to take

them. But it is said, that a Constable hath no power to ar-

rest a man for an aflfray done out of his own view, without u

Warrant from a Justice, unless a felony were done, or likely

to be done. Id. 21.
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IV. IIuVV FAR BY A JuSTICK OF TllK 1'eACE.

There is no doubt but that a Justice of the Peace may
and must do all such things to the aforesaid purpose, whicli

a private man or constable is eithei enabled or required by

the law to do : But it is said, that he cannot without a war-

rant authorize the arrest of any person for an affray out of

his own view
;
yet it seems clear, that in such case, he may

make his warrant to bring the offender before him, in order

to compel him to find sureties for the peace. And a Justice

has a greater power over one who has dangerously wounded
another in an affray, than either a private person or a Con-

stable ; for there does not seem to be any good authority,

that these have any power at all to take sureties of such an

offender ; but it seems certain, that a Justice has a discre-

tionary power either to commit him, or to bail him, till the

year and day be past. But it is said, that he ought to be

very cautious how he takes bail, if the wound be dangerous
;

for that if the party die, and the offender appear not, he is

in danger of being severely fined, if he shall appear upon

the whole circumstances of the case to liave been too favour-

able. 1 Burns, 27, 28.

:4

m

iM

V. Punishment of an Affray.

All Affrays in general are punishable by fine and im-

prisonment. 1 Burns, 23.

Warrant to Apprehend Affrayers.

of

County
To each and every of the Constables,

of the Township of in the

I said County
;
greeting

;

Whereas A. I. of the township of in the

said County, yeoman, hath this day made Oath before me,

A M , Esquire, one of Her Majesty's Justices of

the Peace for the said County, tliat on the day of

, in the year of our Lord One Thousand Eight Hun-
dred and , A. O. of the Township of , in the

said County, yeoman, and B. O. of the township of
,

in the said County, yeoman, at the said township of •

in the County aforesaid, in a tumultuous manner, made
an affray, wherein the person of the said A. I. was bea-

ten and abused by them the said A. O. and B. O., with-

out any lawful or sufficient provocation given to them, or to
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cither of them, by liim the said A. I. Tliese are therefore

to coinmaiul you forthwith to apprehend the said A. O. and

B. O., and bring them before me, or some other of Her said

Majesty's Justices of the Peace for the said County, to an-

swer the premises ; and to find sureties as well for their per-

sonal appearance at tlie next General Sessions of the Peace,

to be holden for the said County, then and there to answer

to an indictment to be preferred against them by the said A.

I. for the said offence, as also for their keeping the peace in

the mean time, towards Her said Majesty and all Her liege

people, and especially towards him the said A. I. Hereof

fail not, as you will answer the contrary at your peril. Gi-

ven under my hand and seal at , in the said County,

the day of , in the year .

A M , J. P.

?
'

1

1

APPEALS, see respectively, Titles POOR, and RATES.

APPRENTICES, see SERVANTS.

ARREST.
This title is to be understood of Arrests in Criminal

cases only, and not in Civil cases.

In law, an arrest doth signify the restraint of a man's

person, depriviii<4 him of his own will and liberty, and bind-

ing him to become obedient to the will of the law ; and it

may be called the beginning of imprisonment. Lamb, 95.

1 Burns, 169.

Concerning which will be shewn,

1. Who may or may not be arrksted.

II. For what causes of suspicion an Arrest
MAY HE.

HI. By whom an arrest shall be made.

IV. The manner of an Arrest.

V. What is to be done after the Arrest.

I. Who may or may not be Arrested.

Generally a member of Parliament shall have the privi-

lege of Parliament for himself and his servants, to be freed
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and RATES.

in Criminal

from arrests ; but for treason, felony, and hrcacli of the

peace, there can be no privilege. 1 Black Com., 145. 1

Burns, 170.

Bodies Corporate, acting in a way that would render

an individual liable to arrest, cease to retain of course their

corporate character, and become individually responsible.

—

1 Burns, 170.

In tlie case of Rex vs. Woodham, 2 Sh. 8-28, upon a

motion for an information against the defendant, who was a

Justice of the Peace, it was holden, that a j)erson in execu-

tion in the King's Bench prison, may be there charged cri-

minally by the warrant of a Justice of the Peace ; but that

no such Justice can take a prisoner of this Court out of the

custody of the Court, and send hini to the County gaol.

—

Id. 170.

By statutes 50, Ed. 3, C. 5, and I Rich. 2, C. 15.— in rimrrij

None shall arrest Priests, or their Clerks, or other persons of Yards. ,

holy Church, whilst they attend to divine service, in Church- y'V

es, Church yards, or other places dedicated to God ; on pain

of imprisonment and ransom at the King's will ; and he shall

also make satisfaction to the parties arrested. Jd. 170.

Also by Stat. 29, C. 2, c. 7, >§> 6, "'A warrant executed On Simdays.

against any person whatsoever, on the Lord's day, is void
; ^

and the persons serving the same, shall answer damages, as ^^
if they had done the same without warrant ; except in cases I

of treason, felony, or breach of the peace. Id. 170.

II. For what causes of suspicion an Arrest may be.

By the statute of 34 Ed. 3, C. 1. Power is given to

the Justices of the Peace to arrest all those, whom they find

hy indictment, or by suspicion, and to put them in prison.

The causes of suspicion which are generally agreed to CnnsM of

justify the arrest of an innocent person for felony, are these '^"^P"^""''-

that follow

:

(1.) The common fame of the country ; but it seems

that it ought to appear upon evidence, in an action brought

for such arrest, that such fame had some probable ground.

(2.) Being found in such circumstances, as induce a
strong presumption of guilt ; as coming out of a house where-

in murder has been committed, with a bloody knife in one's

hand ; or being found in possession of any part of goods sto-

len, without being able to give a probable account of coming
honestly by them.

(3.) The behaving one's self in such a manner as be-

trays a consciousness of guilt ; as where a man accused of

>;

M

m

't

^:S
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I

Hv n Peace
Odicer.

'

frloiiy, on hoaiing that a warrant is taken out against iiini,

(lotli abscond. I Burns, 170.

(4.) The being found in company with one known to

be an offender, at the time of the offence ; or generally at

other times, keeping company with persons of scandalous re-

putation. Id.

(5.) The living an idle, vagrant, and disorderly life,

without having any visible means to support it. 2 Haw. c.

12, ^ 10, 11. A woman walking up and down the streets

to pick up men, a night-walker may be apprehended. Per
Lawrence, J. Lawrence vs. Hedger. 3 Taunt, 15.

(6,) The be' ig pursued by hue and cry. For if a

felony is done, and one is pursued upon hue and cry, that

is not of ill fame, suspicious, unknown, nor indicted, he may
be attached and imprisoned by the law of the land. 1

Burns, 171.

(7.) But generally no such cause of suspicion as any

of tlie above mentioned, will justify an arrest, where in truth

no such crime hath been committed ; unless it be in the case

of hue and cry. Id. 171.

(8.) In the case of Samuel vs. Payne and others

—

Doug. 359,—it was determined that a peace officer may
justify an arrest on a reasonable charge of felony, without a

warrant, although it should afterwards appear that the man is

innocent, or even that no felony was in fact committed ; but

that a private individual in such a case cannot.

If a peace officer, of his own head, takes a person into

custody on suspicion, he must prove that there was such a

crime committed ; but if he receives a person into custody,

on a charge preferred by another of felony, or breach of the

peace, there he is to be considered a mere conduit ; and if

no felony or breach of the peace was committed, the person

who preferred the charge alone is answerable. Per L. El-

lenb. Hobbs vs. Branscomb and others, sittings after T.

T., 53 G. 3. 3 Camp. 420. 1 Burns, 172.

III. By WHOiM THE Arrest shall be made.

' !|

'

Arrest wiili- 1^*1 Justice see a felony or other breach of the peace coni-

out warrant, mitted in his presence, he may in his own person apprehend

the offender ; and he may also, by word of mouth, command
any one to arrest another who shall be guilty of any felony or

actual breach of the peace in his presence : and such command
is a good warrant without writing. 2 Hale, 8(j. 1 Burns,

173.

And all persons who are present when a felony is commit-
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is conunit-

ted, or a dano^erous wound given, are bound to apprcliond

the offender, on pain of beinj^ fined and imprisoned tor their

neglect, unless they were under age at the time. Also eve-

ry private person is hound to assist an officer demanding his

help for the taking of a felon, or the suppressing of an atiVay.

1 Burns, 173. '

A Constable may, ex officio, arrest a breaker of the

peace in his view, and keep him in his house or in the stocks,

till he can take him before a Justice ; or any person wliatso-

ever, if an affray be made to the breach of the King's peace,

may, without any warrant from a Magistrate, restrain any of

the offenders, to the end the King's peace may be kept ; but

after the affray is ended, they cannot be arrested without

an express Warrant. Id.

All peace officers, and also private persons, may arrest

any man about to commit a felony, or treason, or any act

which would manifestly endanger another's life, and detain

him until the intent be presumed to have ceased. 2 Hawk,
c. 12, «§< 19.

By the 4 Vic. C 7, Sess. 1841, relating to robbery,

hurglary, and larceny, sec. 54. Any person found commit-

ting any offence punishable either upon indictment, or upon
summary conviction, by virtue of the Act, may be immedi-

ately apprehended without a warrant, by any peace officer,

or by the ow ner of the property on or with respect to which

the offence was conrmiitted, or by his servant, or by any per-

son authorised by him, and forthwith taken before some
neighbouring Justice of the Peace, to be dealt with accord-

ing to law. And any person to whom any property shall be

ofiered to be sold, pawned, or deUvered, if he shall have

reasonable cause to suspect that any offence punishable un-

der the Act has been committed, on or with respect to such

property, is hereby authorised, and, if in his power, is re-

quired to apprehend and forthwith to carry before a Justice

of the Peace the party offering the same, together with sUch

property, to be dealt with according to law. Perpetual.

So much concerning an Arrest without a Warrant ; next

follows, arresting with such Warrant.

The Warrant is, ordinarily, directed to the Sheriff or

Constable, and they are indictable and subject thereupon to

a fine and imprisonment, if they neglect or refuse it.

The Sherifl'may command any of his sworn and known
Officers to execute it, without writing any precept.

But every other person to whom it is directed, must per-

sonally execute it ; yet it seems that any one may lawfully

assist him. Id. 174.

a

Arrest by
Warrant.

Jt.a

^;1

m
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If a Warrant be generally directed to all Constables, no
one can execute it out of his own precinct ; for in such case

it shall be taken respectively to each of them within their se-

veral districts, and not to one of them to execute it within

the district of another : but if it be directed to a particular

Constable, hy name, he may execute it any where within the

jurisdiction of the Justice, but is not compellable to execute
it out of his own constablewick. Id. w <

The Justice may direct the Warrant to a private person

if he pleavse, and it is good ; but such person is not compella-

ble to execute it, unless he be a proper officer. Id.

But by the Justices oath of office, the Warrant ought

not to be directed to the party, but to some indifferent per-

son to execute it.

If a Warrant be directed to two or more jointly, yet

any one of them alone may execute it. Id. 174.

IV. The manner of an Arrest.

Arrest bv
night.

In another
County.

The Officer to whom a Warrant is directed and delivered,

ought with all speed and secrecy to find out the party ; and
then to execute the Warrant. 1 Bums, 174.

It is certainly an offence of a very high nature, to oppose

one who lawfully endeavours to arrest another for treason or

felony ; and it seems that a person, who so opposes an arrest

for treason, whereof he knows the party to have been guilty,

is thereby guilty of the treason ; and that he who so oppo-

ses an arrest for felony, is an accessary to the felony. Id.

An arrest in the night is good both at the suit of the

King and of the subject ; else the party may escape. Id.

By the 54 G. 3, C. 15, 1 V. 122. " A Warrant issued

by a Justice in one County, may on proof on Oath being

made of his hand writing, be endorsed by a Justice in another

County, into which the offender has escaped ; and the Con-
stables and all others to whom such Warrant 'vas originally

directed, may arrest tb*? offender in such latter Co^mty where
the Warrant was indorsed, and carry him before tlie Justice

who endorsed it, or some other Justice in such latter County,

if the offence be bailable, to find bail ; or else shall carry him

back again before a Justice in the County from whence the

Warrant did first issue. Perpetual. -j »

In the case of Mayhew vs. Parker, 8 T. R. 110., it was

determined, that a Warrant to arrest the party, to the end

that he may become bound to appear at the next Sessions,

&c., means the next Sessions after the arrest, and not after

the date of the Warrant ; therefore the officer executing it



ARREST. 19

11 Constables, no

for in such case

1 within their se-

?xecute it within

d to a particular

where within the

lable to execute

a private person

is not compella-

3r. Id,

Warrant ought

! indifferent per-

nore jointly, yet

174. '

EST.

ed and delivered,

t the party ; and

4.

nature, to oppose

ler for treason or

apposes an arrest

ave been guilty,

e who so oppo-

le felony. Id.

the suit of the

r escape. Id.

. Warrant issued

on Oath being

ustice in another

I ; and the Con-

t 'vas originally

r Coimty where

fore tlie Justice

h latter County,

le shall carry him

om whence the

R. 110., it was

irty, to the end

next Sessions,

1,9^, and not after

leer executing it
I

Titking thn

power of tli«

County.

Br

may justify an arrest, after the Sessions next ensuing the

date of the Warrant. I Burns, 174.

Any Justice or the SherifTmay take of the County any

number that he shall think meet, to pursue, arrest, and im-

prison traitors, murderers, robbers, and other felons ; or such

as do break, or go about to break or disturb the King's

peace ; and every person above the age of fifteen years, and

able to travel, being required, ought to assist, and aid them,

on pain of fine and imprisonment. But it is not justifiable

for a Justice, Sheriff, or other officer, to assemble the posse

comitatus, or raise a jbower or assembly of people upon their

own heads, without just cause. Id.

As to the case of breaking open doors, in order to appre- -

hend offenders, it is to be observed, that the law doth never
°'**'"

allow of such extremities but in cases of necessity ; and there-

fore no one can justify breaking open another's door to make
an arrest, unless he first signify to those in the house, the

cause of his coming, and request them to give him admit-

tance. Id. 175.

No precise form of words is required in a case of this

kind. It is sufficient that the party hath notice, that the of-

ficer cometh not as a mere trespasser, but claiming to act

under a proper authority, provided that the officer has a legal

warrant. Id. n'v.i-

But where a person authorized to arrest another, who is

sheltered in a house, is denied quietly to enter into it, in

order to take him, it seems generally to be agreed, that he

may justify breaking open the doors in the following in-

stances ;

(1.) Upon a Capias pjrounded on an indictment for

any crime whatsoever, or upon a Capias from the Chancery
or King's Bench, to compel a man to find sureties for the

j)eace or good behaviour, or even upon a Warrant from a

Justice of the Peace, for such purpose. Id. . .

(2.) When one known to have committed a treason or

felony, or to have given another a dangerous wound, is pur-

sued either with or without a warrant, by a Constable or

private person ; but where one lies under a probable suspi-

cion only, and is not indicted, it seems the better opinion at

this day, that no one can justify the breaking open doors in

order to apprehend him. Id.

But upon a Warrant for probable cause of suspicion of

felony, the person to whom such Warrant is directed, may
hreak open doors to take the person suspected, if upon de-

mand he will not surrender himself ; as well as if there had
been an express and positive charge against him ; and so

'm

m
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(says Mr. Hawkins) hatli the common practice obtained, nc.i-

withstanding the contrary opinion of Lord Coke, for in such

case, the process is for the king, and therefore a iion oniittas

is implied. Id.

And as he may break open such person's own house, so

much more may be break open the house of another to take

him ; for so the Sheriff may do upon civil process : But

then he must at his peril see that the felon be there ; for if

the felon be not there, he is a trespasser to the stranger whose

house it is. Id.

It is but a thing permitted to pritate jjersons to arrest

for suspicion ; and they are not punishable if they omit it,

but in case of a Constable, he is punishable if he omit il

upon complaint. Id. 176.

An4 in general, an Officer upon any Warrant from a

Justice, either for the peace or good behaviour, or in any

case where the King is party, may by force break open a

man's house, to arrest the offender. Id.

(3.) On a Warrant to search for stolen goods, the

doors may be broke open, if the goods are there ; and if

they are not there, the Constable seems indemnified, but

he that made the suggestion is punishable. 2 Hale, 151.

—

1 Burns, 17S.

(4.) Also doors may be broke open where forcible

entry or detainer is found by inquisition before Justices of

the Peace, or appears on their view. 1 Burns, 176.

(5.) Also on the Warrant of a Justice of the Peace,

for the levying of a forfeiture in execution of a judgment, or

conviction for it, grounded on any statute which gives the

whole or any part of such forfeiture to the King. Id.

(6.) Where an affray is made in a house in the view

or hearing of the Constable, he may break open the doors to

take them. Id.

(7.) If there be disorderly drinking or noise in a house

at an unseasonable time of night, especially in inns, taverns,

or alehouses, the Constable or his watch demanding en-

trance, and being refused, may break open the doors to see

and suppress the disorder. Id.

(8.) Wherever a person is lawfully arrested for any

cause, and afterwards escapes and shelters himself in an

house, the doors may be broke open. Id.

(9.) But upon a general Warrant, without expressing

any felony, or treason, or surety of the Peace, the Officer

cannot break open a door. Id. m >;, ^ >« •» )<{> n

(10.) In a civil suit, the Officer cannot justify the

breaking open ap outward door or window, in order to exe-



AllIlEriT. 21

cute process. If he doth, he is a trcs|)asscr. IJiit if he finds

the outward door open, and enters that way ; or if the door

he oi)ened to him from vviihin, and he enters, Jio may break

())K}n inward doors, if lie finds that necessary, in order to

execute his process. For-* man's house is his Castle, for

safety and repose to himself and iiis family ; but if a stran-

ger, who is not of the family, upon pursuit takes refuge in

the house of another, this rule doth not extend to him, it is

not his castle, he cannot claim the benefit of sanctuary there-

in. And it is always to be remembered, that this rule must

be confined to the case of arrest upon Civil suits only. For

where a felony hath been committed, or a dangerous wound
given ; or even where a minister of justice comes armed with

process founded on a breach of the peace, the party's own
liouse is no sanctuary for him. Id.

(11.) Finally, in all these cases, if an Officer to serve

any warrant, enter into a house, the doors being open, and
then the doors are locked upon him, he may break them
open, in order to regain his liberty. Id. 177.

If there be a Warrant against a person for a trespass or Killing in

breach of the peace, and he fly and will not yield to the ar- ilic arrest

rest ; or being taken, make his escape ; if the Officer kill
" I'"'"""

him, it is murder. Id.

But if such person, either upon the attempt to arrest, or

after the arrest, assault the Officer, to the intent to make his

escape from him ; and the Officer standing upon his guard,

kill him, this is no felony, for he is not bound to go back to

the wall, as in common cases of se defendendo, for the law

is his protection. Id. >
; i. v

. ,

A person sworn and commonly known and acting with-

in his own precinct, need not show his Warrant, but lie

ought to acquaint the party with the substance of it. Id. 178.

An Officer gives sufficient notice what he is, when he

saith to the party, / arrest you in the King's name, and
in such case the party at his peril ought to obey him,

though he knows him not to be an Officer ; and if he have

no lawful warrant, the party giievcd may have his action of

false imprisonment. Id.

But if he act out of his precinct, or be not sworn and
commonly known, he must shew his Warrant if demanded.
Otherwise the party may make resistance, and needs not to

obey it. In no case however is a Constable required to part

with the Warrant out of his own possession ; for that is his

justification. Id.

But if the Constable have no warrant, but doth it by vir-

tue of his office as a Constable, it is sullic/KMit to notify thai

lie is Constable ; or that he arrests in the King's iiume. Id.

/

Shewing the

Wucraiil.

.rW
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No arrosl liy

words only.

Retnkiiig iit-

tvr arrciit.

lly n privato

{turHOii.

13v a Consta-
ble.

By nil Oflicnr

by Warrant.

Bare words will iiut make an arrest wiliiDiit laying huld

on lliti person, or otherwise confining liini. Rut if an OHi-

cer come into a room, and tell the jmrty he arrests him, and

lock the door, this is an arrest ; lor he is in custody of tin;

OlHcer. Id. 179.

It hath been holdcn, that if a Constable after he hath

arrested the party by force of a Warrant, suffer him to go at

large, ui)on his promise to come again and find sureties, he

cannot afterwards arrest him by force of the same Warrant

:

However, if the party return and put himself again under the

custody of the Constable, it seems it may be probably ar-

gued, that tlic Constable may lawfully detain him, and bring

him before the Justice in pursuance of such Warrant. Id.

But if the party arrested do escape, the Officer upon

fresh suit may take him agJiin, and again so often as he

escapes ; although he were out of view, or that he shall fly

into another town or county. Id.

V. What is to be done afteii the Arrest.

When a private person hath arrested a felon, or one

susj)ected of felony, he should with as much speed as con-

veniently he can, carry him immediately to a Justice of the

Peace, or deliver him to a Constable ; who may either carry

him to gaol, or to a Justice. And if a Constable hath ar-

rested affrayers, or persons drinking in an ale-house disor-

derly, at an unseasonable time of night, lie may imprison

them till the heat of their passion or intemperance is over,

though he deliver them afterwards ; or till he can bring them
before a Justice. 1 Burns, 179.

If the arrest be by virtue of a Warrant, and the direc-

tion of the Warrant be to bring the party before the Justice,

who granted it, specially ; then the Officer is bound to bring

him before the same Justice ; but if the Warrant be to bring

him before any Justice of the County, then it is in the elec-

tion of the Officer to bring hun before what Justice he thinks

fit; and not in the election of the prisoner. 1 Burns, 179.

But if the time be unseasonable, as in or near the night,

whereby he cannot attend the Justice ; or if there be danger

of a present rescue, or if the party be sick, he may secure

him in the stocks, or in an house till the ne.\;t day, or such

time as it may be reasonable to bring him. 1 Burns, 180.

And when he hath brought hiin to the Justice, yet he

is in law still in his custody, till the Justice discharge, or bail,

or commit hiin. [d.

But the Constable is not obliged to return the Warrant
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ASSAULT AND BATTERY.
F. What is an Assaii.t.

II. WUAT IS A BaTTKKV.

in. In what cases thky may bf. ji'stified.

IV. How PlJNIiHRD.

I. What is an Assault.

An Assault is an tittempt or ofler with force and vio-

lence to do a bodily hurt to another, as by striking at him
with or without a weapon, though the party striking misses

liis aim, so drawing a sword, throwing a bottle or glass with

intent to wound or strike
;
presenting a gun at a person with-

in the distance to which the gun will carry ; or pointing a
pitchfork at a person standing within reach ; holding up
one's fist at him in a threatening or insulting manner, or witli

.such other circumstances as denote at the time an intention

(coupled with a present ability) of using actual violence a-

gainst his p( rson. No words whatsoever can amount to an

Assault. 1 Haw. c. 62, *§. 1. 1 Burns, 181.

,
. f . ,•, II. What is a Battery. . . .,

A Battery, in the legal acceptation of the term, means
not merely to strike forcibly with the hand, or a stick, or

the like ; but includes every touching (however trifling) of

another's person, in an angry or revengeful, rude, or inso-

lent manner, as thrusting or pushing him in anger, holding

him by the arm, spitting in his face, jostling him out of the

way, pushing another man against him, throwing a squib at

him, striking a horse upon which he is riding, whereby he is

thrown, or the like. 1 Bums, 181. Arch. C. P. 241.

III. In what cases they may be justified.

It is a good defence, to prove that the alleged Battery By mijad-

happened by misadventure ; as where a horse ran away with ^'"'""*

his rider, and ran against a man ; also where a soldier in

h

^Tii

l«

he Warrant I his ranks, discharged his gun, and a man unexpectedly
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By pnrent or

riiaiitor, &c.

((«l|i*i -

Previoni As-
sault.

Pervant or

Tenant.

pnssoil holoro liiin n\ tin' tiino, ninl wns hurt l)y it. So it i<

n t?<)<Ml <l<'t'rnc(! that the allr^fMl huttory wns merely an ami-

rnl)l(! contest ; as that he wrestled with the prosecutor for a

wtit!;er ; or that it happened hy act'ident, whilst the defen-

dant was enj^a^ed in some s|)ort or ^anu^ which wtis neither

unlawful nor dangerous. Also the correction of a child hy

his parent, of a servant or scholar hy his master, and the

punishment of a criminal hy tlu» prop«'r oUhmt may be justi-

fied
; provided the correction he moderate in the niaim(>r,

the instrument, and tlu; ((uiuitity of it ; or that th(> criminal

he punished in the manner appointed hy law. Also if a man
force a sword from one who otters to kill another ; or f^ently

lay his han<ls on another, and thereby stay him from ineitinif

a do^ agjiinst a third person ; or if a man fiij;ht w itjj or beat

one who attempts to kill any stranj^er ; or if he even threaten

to kill one who puts him in fear of death in such a placo

where he cannot safely fly from him ; or if one imprison tho.se

whom he sees fij^hting till the heat is over ; in all these ca-

ses the party may justify the Assault and Battery. Arch.

C. P. 24i>. I Burns, 182.

It is a justification even of a womiding or maim, to prove

that the prosecutor assaulted or beat the defendant first, and

that the defendant committed the alleged battery merely in

his own defence ; if he prove an assault merely, as for in-

stance, that the prosecutor lifted up his staff and offered to

strike him ; it is sufficient to justify the defendant's striking;

him, for he need not in such a case stay till the other has

actually struck him. So a husband may justify a battery in

defence of his wife, a wife in defence of her husband, a pa-

rent in defence of his child, a child in defence of h's parent,

a master in defence of his servant, and a servant in defence

of his master. But in all these cases, the battery must Iw

such only as was necessary to the defence of the party or his

relation ; for if it were excessive, if it were greater than was

necessary for mere defence the prior assault will be no jus-

tification. It is not every trifling assault that will justify a

grievous and immediate mayhem ; such as cutting off a log

or hand, or biting off a joint of a man's finger, unless it

happened accidentally, without any cruel or maligiiuiil in-

tention, or after the blood was heated in the scuflfle ; but il

must appear that the assault was in some degree propor-

tionable to the mayhem. Also it will be a sufficient answer

to this defence, to prove that the first assault was justifia-

ble. Arch. C. P. 242. 1 Burns, 182, 183.

It is said that a servant may not justify beating another

in defence of his master's son : though he were commanded
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to do so by the mn«tor ; noithor can a tenant justify boating

luiiotlior in (lelVnce of \\w landlord. 1 Hums, 18*2.

A ntdn nitiy justify u lialtory committed in defence uf l'oi«eision.

Ills posMCrfsion ; us for instance, to remove the prosecutor

lout of his close or house, or to prevent him from entering

it; to restrain him from taking or d(!Stroying his goods, &c.,

from taking or rescuing cattle, il-c, in his custody upon a

ilislress ; from disturbing him of his highway ; or from turn-

ing an ancient water course from his mill, or the like. In

the case of a trespass in law merely, without actual force,

llic; owner of tlu; close, house, «tc., nuist first requ(>st the

I

trespasser to depart, before he can justify laying his hand on

liiai for the pur|)ose of removing him ; and even if he refuse,

[lie can only justify so much force as is necessary to remove
liiai. But if the trespasser use force, then the owner may
[oppose force to force, and in such a case if ho be assaulteul

I

or beaten, he may justify even a wounding or mayhem in

self defence;, as above mentioned. In answer, however, to

ii justification in defence of his possession, the other party

I

may prove that the Battery was excessive; or may justify

llic alleged trespass on the defendant's possession, by pro-

ving that he had a right of way over the close, or the like.

Arch. C. P. 24;3. I Burns, 1 83.

It is a good defence that the defendant, as an Officer of OfTicor of

Justice arrested the prosecutor by virtue of a certain writ or
•'"^"*^^'-

process, which is the Battery complained of. A SherifV's

Officer however, can only justify laying his hand upon a man
la order to arrest him upon a writ or j)rocess ; unless he re-

sist or an attempt be made to rescue him ; and even then ho

c;hi justify no greater degree of force than was necessary in

order to secure his prisoner. Antl the same as to Oflicers

of Justice, and persons actinji in their aid, arresting on sus-

picion of felony without warrant. So a man may justify

laying his hand upon another to prevent him from fighting,

or committing a breach of the peace, or to prevent !iim from

rescuing goods taken in execution, or the like—yet even in

these cases he nmst not use more force than is requisite to

restrain the other party ; otherwise he cannot avail himself

of the threatened breach of the |)eacc, &-c., as a justification.

Arch. C. P. 243. .-,

IV. How PUNISHKD.
.Ii

There is no doubt but that the wrong doer is subject

both to an action at the suit of the party, wherein he sludl

render damages, and also to an indictment, wherein he shall

1
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m

be fined, according to tlie heinonsncss of the offence. Ami I

tlie Court in which tlie action is brought, will not compel the

party injured to make his election to pursue either the one I

or the other. 1 Bums, 183, 4.

It is an aggravation of the ofTence, on account of the

person on whom, or the place where the same is committed:

As where a man Assaults or threatens another for suing him

;

a Counsel or Attorney for being employed against him, a

Juror for his verdict, or a Gaoler, Constable, or other minis-

terial Officer, for keeping him in custody and properly exe-

cuting his duty. Id. 184.

The punishment usually inflicted upon persons con-

1

victed of Assaults and Batteries is fine and imprisonment,
|

and the finding of sureties to keep the peace. Id. 184.

In cases where the oilbncc more immediately aftects

the individual, the defendant i. ometimes permitted by the I

Court, even after conviction, to speak with the prosecutor

before any judgment is pronounced, and if the prosecutor

declares himself satisfied, a trivial punishment is inflicted.— I

1 Burns, 185.

By the Provincial Statute of the 4 Vict. C. 3, Session

1841, indictments for Assaults and Butteries can no longor

be found in the General Sessions, nor trials for the same by

jury take place in that Court, but those ofl'ences are to he

tried and determined in a summary way, before two Justices.

The following are the enactments on the subject, by that

statute :

Sec. 13. Any two Justices of the Peace, for any Coun-

ty, shall have full j>ower and authority to hear and deter-

mine in a summary way, all complaints that may be made

before them for common Assaults and Batteries ; and the

offender, upon conviction thereof, shall forfeit and pay such

fine as to the said Justices shall seem meet, not exceeding

Two Pounds, and costs if awarded, which fine, when re-

ceived, shall be paid by the Justices, to the County Treasu-

rer, to be accounted for by him to the Sessions ; and the

Justices shall, before the Meeting of the (ieneral Sessions,

file with the Clerk of the Peace the receipt of the County

Treasurer for such fine.

Sec. 14. If the fine imposed by the Justices, with the

costs, when awarded, shall not be paid immediately after the

conviction, or within such period as the Justices at the time

of the conviction shall ai)point, the same shall be levied by

Warrant of distress and sale of the oftender's goods and chat-

tels, if the Justices shall see fit ; or it shall be lawful for the

Justices to commit the ottender or off'enders to gaol for any

,/!J
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ixjriod not exceeding thirty days, unless the fine and costs

1
8hail be sooner paid.

Sec. 15. If the Justices, upon hearing any complaint

for an Assault and Battery, shall deem the offence not to be

proved, or so trifling as not to merit any punishment, they

shall accordingly dismiss the complaint ; and shall forthwith

make out a Certilicate under their hands, stating the fact of

such dismissul ; and shall deliver such Certificate o the party

so acquitted.

Sec. 16. The Justices may give costs to cither com-

plainant or defendant, or compel each party to pay his own

I

costs, as they shall see fit, but no further or greater costs

than is by law provided.

Sec. 17. In case any such offence charged before the

said Justices shall be accompanied by circumstances of ag-

gravation ; or if, upon investigating any such complaint, it

shall api^ear to the Justices, that the offender or offenders

deserve a higher >ine, or greater punishment than is herein

iHjfore prescribed, it shall be lawful for the Justices to bind

such offender or offenders by recognisance, to appear at the

next Supreme Court ; and also to bind the prosecutor or

prosecutors and witnesses, if necessary, to ap|)ear and pro-

secute.

Sec. 1 8. Provided, that the prosecution of every such

offence shall be commenced within three Calendar Months

after the commission of such oflence, and not otherwise.

Sec. 19. If any person, against whom any such com-
plaint shall be made, shall have obtained such Certificate as

aforesaid, or, having been convicted, shall have paid the

whole amount a<ljudged to be paid under such conviction,

or shall have suffered the punishment awarded for the non-

payment of the amount of the said conviction, in every such

case he or they shall be released from all further, or other

criniinal proceedings for the same cause.

See. '20. The Justices shall cause every such convic-

tion to be drawn up m the form prescribed by the Act of

the Asse'nbly, for the general form of a Conviction before a

Magistiate ; or in any other form of words to the same ef-

fect, as the case may require : Provided, that no such con-

viction shall be questioned for want of form, and no warrant

of commitment shall be held void by reason of any defect

therein, so as it be therein alleged that the party has been
convicted, and there shall have been a gootl and valid convic-

iion in point of fact to authorise the same ; and so as the

ttrni or liinit of the iniprisonnjcnt be therein mentioned.

Sec. '^1. All such Convictions shall be returned and

' Ml

•'t

r|

I'ri

\t,
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r Pfn

filed by the said Justices, in tlic Office of the Clerk ol' llioi

Peace for the County in which such conviction shall be had,

on or before the first day of the term next ensuing the date

of the said convictions, respectively. Perpetual.

)>.'.,,, Affidavit of an Assault, &,c. ; .

County of ) The information and complaint of A— I—
,|

5 ^^ » i" ^he said County of
,
yeoman,

made on Oath this day of , in the year of our I

Lord one thousand eight hundred and , before us, A—
M— and A— R— , Esquires, two of Her Majesty's Justi-

day of

ces of the Peace in and for the said County.

The said deponent saith, that on the

in the year aforesaid, at in the County aforesaid, A—

I

O— of , in the said County, butcher, violently assaulted
|

him this deponent, and did

And hereupon the said deponent prayeth a Warrant of

us the said Justices, to issue against the said A-

compel him to answer unto the said complaint.

A-

A M , J. P. -: . VV, "i ... U. '
,

A— R—, J. P.

O— , to

I—.

>j.-(

'

Warrant for an Assault, &,c.

County of > To each and every of the Constables of the
]

5 Township of , in the said County of

(Seal.)

Whereas complaint hath been made before us, A—

I

M— , and A— R—, two of Her Majesty's Justices of tlic

Peace in and for the said County, upon the Oath of A—
I— , of , in the said County, yeoman, that A— O— ,

|

of , in the same County, butcher, did on the day

of , in this present year of our Lord, violently assault
]

him the said A— I— , and did

at , in the County aforesaid : These are therefore, in

Her said Majesty's name, to command you forthwith to ap-

prehend the said A— O— , and to bring him before us, to

answer unto the said complaint, and to be further dealt with

according to law. i;:ft! {j!,*;jol!i( n. )! >.li >«i ii ^u ••

(liven under our hands and seals, the day of .

in the year ofour Lord one thousand eiglit hundred and .

A— M— , J. P.

- M' M I ')! R— , J. P.
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violently assault

Although the Act requires that the complaint shall be Direcuonu.

heard and determined before two Justices, yet where they

cannot with convenience be immediately got together to re-

ceive the complaint, and issue the Warrant ; or whore the

oft'cnder is about to abscond, or get out of the way, it would

seem that any one Justice may take the Affidavit, and issue

the Warrant in his own name only, and one of the nearest

Justices may be notified to be present at the time appointed

lor trial, as the complaint must be tried and determined be-

fore the two Justices when they are together. When the

parties are before the Justices on the day of trial, the defen-

dant may, in the first instance, be asked by the Justices

whether he admits or denies the charge ; and the whole of

;/3 subsequent proceedings, on the trial, will be similar to

those in Summary Actions for the recovery of debts before

Justices, with this exception, however, that on trials for As-

sault and Battery, the complainant or his wife may be sworn

and examined as a witness, the prosecution being on the part

of the Crown, and the complainant not being entitled to any

part of the fine which may be imposed. As to the proceed-

ings on such trials for debts, see the directions given under

the Title ^^nmmary Trials. If, on the hearing of the whole

case, the Jr u.^s are of opinion, according to the terms of

tlie Act, i * 5 complaint has not been proved, or that it

is so triflint- as not to merit any punishment, they may dis-

miss it, and in such case must grant the required Certificate,

which may be in the following form :

—

i: >.; .
•

County of > We, A— M— , and A— R— , Esquires, two
^ of Her Majesty's Justices of the Peace, in and

for the fcaid County, do hereby certify, that a certain com-
plaint having on this day been heard before us, made by

A— I— , of , in the said County, yeoman, against

A— O— , of , in the same County, laborer, for an As-

sault and Battery, charged to have been committed by the

said A— O— , upon the said A— I— , on the -

—

>- day of

, in the year of our Lord , at , in the said

County : We do consider and adjudge, that the said com-
plaint has not been proved, [or, that the said offence is of

such a trifling nature as not to merit any punishment—as the

case may be.]

Given under our hands at , in the said County,

(ijis day of , in the year aforesaid.

A— M— , J. P.

:' ''. "if- < .:'!• ' .:
'

:

' .
: A— R— , J. P.

Ml' I

.,1

.11
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Diroc.iionti. In cases where the offence has been accompanied witli

circumstances of aggravation, or where it appears to the Jus-

tices that the offender is deserving of a higher fine or pu-

nishment than by the terms of the Act they are empowered
to inflict, tliey must, in pursuance of the clause in that res-

|)ect, require the offender to be bound with sureties, by Re-

cognizance, to appear at the next term of the Supreme
Court to be held in the County, and in the mean time to

keep the peace. If he refuses or fails to produce such sure-

ties, and to be so bound, tiie justices must immediately com-

mit him to the gaol, by a written commitment, to be detained

there until he do so. If he produce the sureties, the Justi-

ces must bind them all in Recognizance, according to the first

form hereafter given, in such sums, respectively, as in his

discretion he shall think fit, and then must discharge the

party. The Justices must also bind over the complainant,

but without sureties, to appear, &c., according to the se-

cond form, and must make a minute of the respective Re-

cognizances, and give it in to the Clerk of the Crown, at or

before the next term of the Supreme Court in the County.

The duty of the Justices is then fulfilled, and it will not be

lawful for them at any time after to make or sanction any

compromise between the parties, but they must appear at

the Supreme Court, as they were bound. In such cases, in

general, thus sent into that Court, the offender may be bound
in £20, and each of his sureties in £10, but in extremely

aggravated or enormous cases, the sums should be greater.

The Justices need not write out the forms of the respective

Recognizances ; but they must repeat them over to the par-

ties, respectively, as they stand before them, and the par-

ties must express their consent

Acknowledgement op Recognizance by Party charged,
- AND HIS Sureties. . .

' You A— O— do acknowledge to owe to our Lady the

duecn, the sum of £20, and you B—O— , and you C— O—

,

do severally acknowledge to owe to our Lady the Queen, the

sum of £10 of lawful money of this* Province, to be made
and levied of your goods and chattels, lands and tenements,

respectively, to the use of our Lady the Queen, her heirs

and successors, if you A— O— shall make default in the

following condition. The condition is, tliat if you A—O

—

shall personally appear at the next term of the Supreme
Court, to Ue held in and for this County, to answer to this

complaint of an Assault and Battery cummittcd by you A

—
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— , on A— I— , and shall abide the judgment of the Court

thereupon ; and in the mean time shall keep the peace, and

he of good behaviour towards Her Majesty, and all her liege

people, and especially towards the said A— I— ; then this

Recognizance to be void, otherwise shall remain in full force.

Are you all content.

:•' j I .

Acknowledgement of Recognizance by Complainant.

You A— I— do acknowledge to owe to our Lady the

Queen, the sum of £ 10 of lawful money of this Province, to

be made and levied of your goods and chattels, lands and

tenements, to the use of our Lady the Queen, her heirs and

successors, if default shall be made in the following condi-

tion. The condition is, that if you A— I— shall person-

ally appear at the next term of the Supreme Court, to be

held in and for this County, and shall there prefer a bill of

indictment, and give evidence thereon, before the Grand

Jury, touching this your complaint of an Assault and Battery

committed on you by A— O— , and shall also give evidence

before any Jury which shall pass upon the trial of such in-

dictment ; then this Recognizance shall be void ; otherwise

shall remain in full force. Are you content.

Minute op Recognizances. ;

ARTY charged,

the Queen, the

leen, her heirs

The King,

vs.

A— O— for an
Assault, &c.,

on A— I—

.

A—O—, bound in £20, and B—O—

,

of , yeoman, and C— O— , of ,

^butcher, in £ 10 each, for appearance, &c.,

of A— O— , at next Supreme Court, to an-

swer, &c. Taken day of

-

184

A— I— bound in £10, to appear and give evidence,

&c., at next term of the Supreme Court, &c. Taken
day of , 184 . Before us,

:

i
A— M—, J. p.

A— R—, J. P.

The Justices should also keep a similar minute of Re-
cognizance, from which to make up a regular record, in case

the parties bound should not appear, or should otherwise

fail in the condition, and the Recognizance be estreated; or

that for any other reason, the Justices might be required to

make up such a record. For the form of such recoru, and
also of a Commitment, see respectively. Titles—Bail, and
Commitment ; and for the form of a Conviction by Justices,

soo Title—Conviction.
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1. Of Bail in genrral.

II. For what Offences Justices of the Peace
CANNOT Bail.

III. For what Offences two or more Justices may

Bail in their discretion. 'au
IV. In what cases one Justice mav Bail in his

discretion.

V. In what cases a Justice ought to Bail.

VI. Of the Recognizance of Bail. •
! .'

'• ' w ; I I. Of Bail in general.

This Title is only to be understood of Bail in Criminal

Ortences. s • -.:.i < ;; i, ;;;

Bail, signifies the delivery of a man out of Custody, up-

on the undertaking of one or more persons for him, that he

shall appear at a day limited, to answer and be justified by

the Law. And as Bail is a Custody, the Bail may retake

the prisoner, if they doubt he will fly, and detain him and

bring him before a Justice ; and the Justice ought to commit

the prisoner, in discharge of the Bail, or put him to finil

new Sureties. 1 Hale's Sum-., 96. 1 Burns, 'iOO.

If a person be brought before a Justice, and it appear

that no felony is committed, he may discharge him ; but il"

a felony be committed, though it do not appear that the

party accused is guilty, yet he cannot be discharged, but

must be committed, or bailed. I Burns, 200.

By the declaration of rights, 1 Will., Sess. 2. c. 2, ex-

cessive Bail ought not to be required. 1 Burns, 207.

To refuse Bail where the party ougiit to be bailed, (the

party offering the same.) is a misdemeanour, punisiiable not

only by the suit of the party, but also by indictment. Id.

Admitting Bail, where it ought not, is punishable by

the Judges of Assize, by fine, or punishable as a negligent

escape at common law. Id.

A Justice committed a man on suspicion of stealing a

Marc, and bound over the owner to i)rosecute. Afterwards,

upon examining two other persons, he admitted the party to

bail. The prosecutor appeared at the Assizes, and a bill was

found, but the party accused did not appear—and tlie

Court granted an information against the Justice, declariiit^

they should not have bailed the man thenjselves. Rex vs.

Clarke. 2 Str. 121(1. t. . . : ,,'; ... .-.
, , ,,!.i,,

, ., ' .it, :
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Those who on their examination own themselves guilty Party fonfen-

|f a felony alleged against them, and are charged in their singnotbail-

iittimus with the felony so confessed, seem to be excluded

l-om Bail ; for Bail is only proper where it stands indiffer-

whether the party be guilty or innocent of the accusa-

ion against him. 1 Bums, 205.

If a Justice take insufficient surety, and the party ap- InHufficiency

3ar not, he is fineable by the Judge of Assize. But if the ^''''aii.

risoner appear thereupon, the Justice is safe. 1 Burns, 204.

If a person who has power to take Bail, be so far nn-

3sed upon, as tC) sutfer a prisoner to be bailed by insuffi-

lent persons, it in said, that either he, or any other person

[ho hath power to Bail him, may require the party to find

letter sureties, and to enter into a new Recognizance with

lein ; and may commit him on his refusal ; for that insuffi-

ient sureties are no sureties. Id. 205. un ..w!o n ,»i

And the person who is to take the Bail, may examine

[lem on their Oaths, concerning their sufficiency. Id.

No person ought in any case to be bailed for felony, by Numbar of

fcss than two Sureties. The only sure way of proceeding in sureties and

lis case, is to take care, that every one of the Bail, be of
^"°"" •

)ility sufficient to answer the sum in which they are bound

;

[hich ought never to be less than £40 for a Capital Crime,

fit may be as much higher, as the Justices in discretion shall

link fit to require, upon consideration of the ability and
jality of the prisoner, and the nature of the oflfence. Id.

Although a person be committed to be detained with-

it Bail or mainprize, yet if the oflence be by law bailable,

that hath power of bailing, may Bail him. Id.

A married woman cannot be received as Bail. 2 Haw.
C. c. 15, <§> 84. Nor a person under the age of 21 years.

fet. on Bail, 510.

All persons who neglect to offer Bail for offences which
re bailable, must be committed. 1 Burns, 552.

For what Offences Justices of the Peace can-

.sj . ,..(.,, NOT Bail. ;
•' • ; •,.11.

iccessaries before the Fact, in all cases of Cj-imes punish-

able with death. 1 ' h:>!S \iiV -v.^ •'«!

fuggery, see this Title. >• \«'. .'> •,.

furglary, with intent to Murder, or accompanied with

personal injury, undci Sec. 9 of Stat. 4 Vic. c. 7.

See Title,—Bui^lary.

Commitments, by the Superior Courts, or on process for

contempts to such Courts. S Edto. I, c. 15. 'i Hawk.
c. 15, >§. n & G4. 1 Burns. 202.

1 M

Married wo-
nienand mi-

nors.

f ^''fijl

"4
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Confession of Crime.—Those who on their cxaminatiool

?' own themselves guilty of a felony alleged against them]

I seem to be excluded from Bail ; for Bail is only propeJ

where it stands indifterent whether the party be guiltj

or innocent of the accusation against him. 2 Hawk, f\

15,<^40. Pet. on Bail, 490.

Duelling, where death ensues. Pet. on Bail, 491.

Dykes and banks of Rivers, breaking down, &.c. Tliii

offence is felony without benefit of Clei|^, by the

& 7 G. 3, c. 1. 1 Vol. 122. Perpetual.

Escapes, or Prison breaking. 2 Co. Ins. 188. Pet.

Bail, 491. .: • i; .;mW' vh;

Larceny, or Stealing at Fires. - This is punishable witlj

death by the 2 G. 3, c. 5, 1 vol. 81. Perpetual.

Note. There would seem to have been an oversiglii|

here also, during the late revisions and alterations i

r:. our Criminal Code, in not reducing the punishnienj

for this offence from death, to imprisonment. So sooJ

/. as this alteration in the punishment takes place, ttiel

;i offence will be bailable by two Justices, in their disj

«' cretion. ;<

Manour, or person taken with the Stolen Goods upon hn
In this case the person standeth not indifferent whej

*! ther he be guilty or no, being taken with the thing sto

h. len, as it were in his hand. 2 Co. Inst. 188, 1 Bum\
\ 202. Pet. on Bail, 493. t .i.v:?<; *,;. ;;i /

Manslaughter. It seems agreed that Justices of the PeaceJ

, . who have power to bail a man for a light suspicion of|

Homicide, cannot Bail any such person for Manslaugli-

, V ter, or even excusable Homicide, if it manifestly ap

pear that he was guilty of the fact, let it be ever so plaiJ

that it cannot amount lo Murder. 2 Haw. c. 15, 4 34]

1 Bums, 202.

Murder. 2 Co. Inst. 186. 3 East's. P. C. 163. Pet.

Bail, 494.
-/ Note. Neither can Justices Bail Accessaries to Murdej

before the fact, nor even on charges of being mere]

ly Accessary after the fact, unless in cases of doubt

-jI light suspicion as to the party being such Accessary]

See Title, Wounding, under this division ; and, Al\

tempts to Murder, under the succeeding division.

Offences Manifest. Tliis seems to be understood of infe]

rior crimes of an enormous nature under the degree ol

felony, as dangerous riots savouring of high treasonl

exorbitant rescues, misprision of treason, and such lik(|

.y heinous offences
;
yet it seems to be in a great measiirf
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left to discretion to judge in what cases their crime, is

so Hagrant and enormous that they ought not to have
the benefit of Bail. 2 Haw. c. 15, <§. 45, I Burns,
203.

^oisoning, dangerous to life, with intent to Murder. By
Sec. 8, of the 4 Vic. c, 6, Sess. 1841. See Title-
Poisoning,

lape, and Carnal Kmnvledge of Girh under 10 t/ears^

These offences are puniahul)!© with death by 4 Vic.

c. 6, Sess. 18-il. See Title—Rape.

ibery, with Wounding. See Title—Robbery. .''^*

\ildbbing dangerously, Sfc. This is punishable with death,

by 4 Vic. ch. G, sec. 8, Sess. 1841. See Title

—

Murder.

Treason. See Title—Treason. .i)
pnnatural Crime. See Title—Buggery.

^Vmnding dangerously, wUh intent to Murdet\ By 4

Vice. 6, Sess. 1841. See Title—xMurdcr.

III. Foil WHAT Offences two or more Justices mat
>.! • > Bail, in their discretion. » '^^ .

.- '

.)•., i

ibdudion, or taking away Women or Children. See Title

—Abduction.

iccessari^s, in all cases not punishable with death. See
Title—Accessaries.

Irson, or burning liuilding-s. Ships, ^c. By 4 Vic. c. 5,

Sess. 1841. All the offences mentioned in this Sta-

tute are, it would seem, bailable by two Justices, in

tlicir discretion ; except the offence specified in the

4th clause thereof, which is a capital felony. As to all

those offences, see Title—Burning. Note. It will be

most advisable, however, for the Justices only to

Bail in such cases under the Statute, where, upon ex-

amination, it appears that the charge against the party

is doubtful, or the suspicion light ; and not to Bail wliere)

the charge or suspicion is Strang.

Ittempt to Murder, where no bodily injury is done. By
sec. 9, of 4 Vic. c. 6. See Title—Murder. -

:
.-

?ati personating. See clause at the end of this Title. ')>»'

ligamy. See Title—^^Marriage.

iuggery. Threats of accusation of this Crime, witli in-

tent to obtain any property. Sec that Title.

hirglary, without personal vt^jury, fyc. See Title—Bur-

glary. :.:t. I,i'> 'Vii.Xii.v-;)) v'Hi!'. i..:)t!t

Uarnal Knowledge of Girls between 10 and 12 years. By

'
¥t

f

^ 1
' t-

Mk
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.1 Sec. 16, of 4 Vic. c. G. Nolo. It is to Ix; undersUxMl

!,i that in these cases there is the consent of the feniiilc.

,vu for if any force or compulsion is used, tlie ()ffcnce is a

Rape, and not bailable by Justices. See Title—Kajw.

Cheat. See this Title. Awty .^v^V ^^^ ?.M,n'vv^*^^• li*.**^

Coin, counterfeiting, impairing and uttering of, &fc.false-

ly. See Title—Coin.

Concealment qf birth of Child. See tliis Title.
*-

Conspiracy, to injure third persons, or the Community. 1

Bums, 566. Pet. on Bail, 498. ( .t'.< •• ,'

Demanding Property, Sfc, tvith menacats or force. See

Title—Larceny. ^
..

Embezzlement. See Title—Larceny*: .
' ; i ' } f'

False Pretences, obtaining Money, fyc, by. See Title-

Cheat, .tfo-iivn J —f»il t ?••>'"• .lur "

Forgery. Sec this Title. V* » iuwi*.

Larceny, or Theft. See Title—Larceny, .vl- i','^»V>!i<v

Maiming. See Title—Maim. ;* .»
'

Miscarriage of Women, procunng of, Sfc. See Title—

Miscarriage.

Notes Treasury, Stealing, Counterfeiling, or Uttering of,

^c. See Title—Treasury Notes.

Personating others falsely. See Title—Cheat. a* -

Pledging Goods, Bills, ^c. See division, Factors, &,c.,

under Title—Larceny.

Receivers of Felons, knowing them to be such. 3 Ediv.

1, c. 15. These are Accessaries after the fact. 2

i Hale, 134. ] Burns, 20i. i' !i/ n-' ..f*'>;-i

Receivers of Stolen Property. Note. This only applies to

.,,, cases where the original offence is punishable by indid

H. ment, either as a felony, or misdemeanor. In cases of

>< such Receivers, under the Stat. 4 Vic. c. 7, Sess. 1841

Hi who are punishable in a Summary manner before Jus

-< tices of the Peace, no Bail is required, See division

Receivers, under Title-^Larceny.

Rescues exorbitant. 2 Hawk. q. 15^ sec. 45. 1 Burns

203. '-' <ii.»'-i>i-<ii-- t,\ '»••<•;(
:

Reivards to help to Stolen Property. See division, Re-

wards, &c., under Title—Larceny.

Robbery, without Wounding. See Title—Robbery.

Shooting at a Person. See division, Attempts to Murder,

M &c., under Title—Homicide. •hj'ntir .«is__

Note. This only applies to cases where no bodily injury

is done ; for if there is a wounding, with an intent to

Murder, Justices cannot discharge on Bail.

Suspicion light. But if the presumption be strong, or tlic

.M
il !|r :i[

-1" drfiim."
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c feinulc.

fence is a
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Ruim;.

Sf c.false-

unity. 1

rce. See

;e Title-

. •<.'>

;c Title-
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3 Edw.

fact. 2

applies to

by indid

[n cases of

less. 1841,

\efore Jus-

|c division,

1 Burns

|ision, Re-

3ry.

Murder,

lily injury

intent to

lig, or tlicl

defamation great, the Justices may refuse to Bail tliein.

Hale'a Sum. 10*2. And they must also be of good fame.

2 Inst. 190.

NoTK. This vvotild seem only to relate to Felonies, for

in all cases of indictable Misdvmeanars, Justices ought

to bail, although the presumption be strong.

Threatening, with intent to extort Property. See Title

—

Threats, with intent to extort, <fcc.

Woods, maliciously setting fire to, on reserved and un-

granted land. By 14 and 15 G. 3, c. 3, 1 vol. 18-1.

Perpetual.

Wrecks, stealingfrom, fyc. See Title—Wrecks. ''

It seems to be a good general rule, that so far as any
jwrsons are judges of any crime, so fur they have the power
of bailing a person indicted before them of such crime, /i

Hawk. c. 13, sec. 54. 1 Bua-ns, 205.

IV. In what cases one Justice may Bail in his

Discretion.
.

Affray. 1 Hawk. P. C. c. 63, sec. 20. Pet. on Hail,

497. But if a person have dangerously wounded ano-

ther, the Justice ought to be very cautious how he takes

Bail, until the day and year be past ; for if the party

die, and the offender do not appear, the Justice is in

danger of- being severely fined. 1 Burns, 202. Pet.

on Bail, 497. !"jii' >;;.<!* i > iv.u\i m; > ivi -•

Assault, with intent to commit felony. Ala Assaults with

intent to commit an unnatural crime ; or to commit a

rape ; or any other felony. 1 Bums, 204.

Cheat. In all cases of cheating, or false pretences, which

do not amount to felonies, but are only misdemeanors,
one Justice may Bail, in his discretion. As obtaining

money by false pretences, such offences relating to the

Coin as are declared to be only misdemeanors ; and
other cases of misdemeanors. See Title—Cheat.

Compounding Felonies. 1 Hawk. P. C. c. 59. sec. 5.

Pet. on Bail, 498.

Embezzlements, which do not amount to felonies but are

declared to be only misdemeanors. See division, Re-
ceivers, under Title—Larceny. . i *

Incest. By 32 G. 2, c. 17, 1 vol. 25. Perpetual,

Indecencies. Pet. on Bail, 498. ' •

Larceny or Stealing, in all cases where the offence is decla-

red to be only a Misdemeanor. See Oivisidn—Mit;-

demeanor, under Title—Larceny. - cf f -^ •

Ml'
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N(»TK.—It would socin, that in ordor to iho Hailing of per-

«onH cliurged with such Misdemeanors, there is no neces-

sity that they Uo of good reputation
;
yet if HUch per-

MMiH be taken with the Htolen articles upon them, or

confess the fact, or their crime be otherwise open and

manifest, it seems they ought not to be bailed ; but if

there be any colour of prolmbility for their innocence,

it seems most agreeable to the law, in ail cases of Mis-

demeanors, to Bail them. See 2 Hawk. c. 15, sec. 50.

I Burns, '204.

Verjury, and procuring IVitnesses to commU Perjury.—
By .'}2Geo. 2, c. 20, 1 vol. 30, 31. Perpetw'U. Pet.

on Bail, 498.

Iteccivera of Money or Property, (fee, the stealing or taking of

which is declared to be only a Misdemeanor. In all

such cases the Receiver cannot be guilty of a feloHy,

but of a Misdemeanor only, and therefore may bo bail-

ed by one Justice.

Riot. 2 Hatok. c. 47, <§. 8. 5 Burns, 14.
'

'

Trespasses, for which one ought not to lose life or member.
3 Ed. I, c. 15. But it seems reasonable to qualify the

generality of this expression with this limitation,—that

such accusation ought to be either on a light suspicion,

or else that the offence be inconsiderable ; or that it be

not excluded from Bail by some special Act of Parlia-

ment. 2 Hawk. c. 15, <§• 45. 1 Burns, 204.

Note.—The Trespasses here mentioned are not to be un-

derstood to mean or include mere Trespasses of a Civil

! nature, to the lands or goods of an individual, under any

law or statute relating to Trespasses, as this Title of

Bail does not relate to any Civil, but only to Criminal

cases.

PVoundirg. But if a person have dangerously wounded
another, or wounded him with intent to murder, or to

maim, disfigure, or do some grievous bodily harm, one

Justice cannot Bail the party, but he may be bailed by
ttuo Justices, in their discretion, except only where

t there is an intent to Murder ; in which case, even two
Justices cannot Bail, when there is any wounding or

bodily injury dangerous to Ufe. 1 Burns, 202. See

—Wounding, under the two preceding divisions of this

Title.

One Justice alone cannot set at large on Bail, a person

arrested on a charge of felony, or suspicion thereof, but he

nmst commit him, unless he is bailed by two Justices, or

by the Court of sisessions. 1 Burns. 206. Note of Ed.
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V. In what cases a JrsTicr. oroHT to Bail.

ao

Blasphemy. By ',V2 (ieo. 2, c. 20, I vol. 28. Perpetual.

Pet. on Bail, 499.

Cattle. Maliciously killing or maiming ; by 4 <&: 5 Geo. 4,

c. 4, 3 vol. 181. Perpetual. • •
! : < •

Contagious Diseases. By the 2 W. 4, c. 14, 4 vol. 149,

respecting Contagious Diseases, jwrsons infringing any
of the provisions of the Act, or any oi-tlers of a Board

of Health, are declared guilty of a Misdemeanor.

—

Temporary, being continuedfor 3 years by G Vic, c.

53, Sess. 1843.

I^bel. It is now clearly settled that a Magistrate has the

power of apprehending and of requiring Bail from a Li-

M beller ; and in default of its being given, of committing

t.i him. Bull vs. Conant, 1 B. & B., 548. Pet. on bail,

499.

Vagrancy. By the 14 & 15 Geo. 3, c. 5, 1 vol 187. All

idle and wandering and disorderly persons, and com-
mon beggars, may be apprehended by any Conftablo

or other person, or upon the Warrant of a Justice and
'(

• may be required by a Justice to find one responsible

housekeeper to be bound for their appearance before

ii the Justice for final examination at a future day; and
: < on default of finding such surety, the Justice may com-

mit any such person to a prison, or House of Cor; c

;i
; tion, for a time not exceeding fourteen days. Perpe-
• tual. See the Statute.

Persons apprehended for small misdemeanors must bt Small Mis-^

bailed, unless they be excluded from it by some special Act *'«'»"""»»"•

of Parliament. 2 Hale, 127. Chitty on C. L., 1 vol. LHi.

By 5 Vic. c. 20, 4. 8, Sess. 1 842. If any person shall Personating

before any Court, Judge, or other person, lawfully authorized "'

'

to take any Recognizance or Bail, acknowledge any Recog-

nizance or Bail in the name of any other person, not privy

or consenting to the same, whether such Rfcognizance or .

Bail in either case be or be not filed, every '^.h otfender

shall be guilty of felony ; and, being convicted, shall be lia-

ble to be imprisoned for any term not exceeding four years.

Perpetual.

Note.—This offence is bailable '
y two Justices in their

discretion. The Stat. 11, G. 3, c. 3, 1 vol. 166, which im-

posed death for tiiis offence, h virtually repealed by the above

clause. . .. - ,

%^
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Directions.

..'.> u ! . BAIL,) 'Uii

i / VI. Of the Recognizance of Bail. ^

Wheresoever Justices have power to bind over arty

Man to appear at the Assizes, or Sessions, or to take Sure-

ties for any matter or cause, they may take a Recognizance.

But they can take no Recognizance but only of such matters

as concern their office ; and if they do, it seemeth to be void.

5 Burns, 6.
'

Although the jurisdiction of Justices is confined to the li-

mits of their own County
;
yet it is said, that Recognizances

voluntarily taken before them in any otlier place are valid.

'2 Hawk, c 37 Pet on Bail 511.

Every Obligation and Recognizance taken by Justices of

the Peace must be made to our Lord tJte King, on pain of

imprisonment of any person that shall take it otherwise. It

must also contain the name, place of abode, and trade or cal-

ling, both oT principal and sureties, and tlie sums in which

they are bound. And the condition is either indorsed or un-

derwritten, or contained within the body of it ; upon the per-

fomiance of which the Recognizance shall be void. 5

Burns, 7.

When the parties are to enter into Recognizance, call them
by their names, thus ;

—" You A. O. acknowledge to owe to

our Sovereign Lady the Queen the sum of , and you

A. B. and you C, D. do severally acknowledge to owe to our

said Lady the Queen, the sum of , to be levied of

your respective goods and chattels, lands and tenements, for

the use of our said Lady the Queen, her heirs and successors

;

if default shall be made in the condition following, that is to

say ;—if you the said A. O. shall personally appear at the

next Sitting of the Supreme Court of this Province, (or at

the next General Sessions of the Pefice, as the case may be,)

to be holden in and for this County, then and there to answer

to our Sovereign Lady the Queen for and concerning

(ac-

cording as the case may be,) whereof you A. O. stand charg-

ed before us. Her Majesty's Justices of the Peace for this

County ; and to do and receive what shall by the Court bo

then and there enjoined you, and shall not depart the Court

without licence, then this Rec(^nizance shall be void ; other-

wise shall remain in force."

This Recognizance of Bail may be thus verbally taken,

and the Record of it may be made uj) at any time afterwards,

according to the Form hereafter given. The Justices should

make a minute of names, dale, t^c, from which to make up
such Record. The |)arties bound need not at any time sign

the llecj
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the Recognizance, yei it is a matter of Record presently, so

soon as it is taken and acknowledged ; although it be not
made up. »S'ce 5 Burn's, 7.

And when it is made up, if the Justices sliall only sub-

scribe their names to it, without their Seals, this is well

enough ; and tliat may be in either of these sorts, Acknow-
ledged b^ore us. J— P— , R— P— ; or only to subscribe

their names. Dalt. c. 116. 5 Burn's, 8.

The Justices of the Peace, who shall let to Bail any Certifying

person charged with felony, nmst certify such Bailment ; and Builment,&c.

all Recognizances taken touching such charge, to the Su-
preme Court, at its next Sitting in the County.

Previous therefore to such Sitting of the said Court, the

Justices should in every such case make up and sign the

Record of Recognizance, according to the form hereafter

given ; and at or before the mctJting of the Court, should

give it in to the Cleik of the Crown, or his J)eputy, in the

County, together with all Recognizances of Witnesses, and
all examinations taken before them, touching the charge ; or,

if tlie Recognizance has been taken for appearance at the

Sessions, the Justices should in like manner make up the

Record, and hand it in, with all other Recognizances, and
all examinations, to the Clerk of the Peace, at or before the

next meeting of the Sessions.

Justices should certify their Recognizances for keeping

the peace, to the next Sessions, that the party may b«^ call-

ed ; and if he make default, the default shall be •ecorded

;

and tlie Recognizance, with the Record of the default, shall be
sent and certified into the Supreme Court. See 5 Burn's, 8.

It should seem, that Justices of the Peace in the Gene-
ral Sessions, should have the power of judging what Recog-
nizances, certified there, concerning offences cognizable in

that Court, should be estreated. Id.

The Recognizances taken by Justices in one County,

upon a backed Warrant, may be by them certified into ano-

ther County. Pet. on Bail, 511.

The conditions of Recognizances, in a variety of cases,

are interspersed under their proper Titles.

Form of Rfxognizancg with Sureties.

County of )

^ Be it Remembered, that on the day of

, in the year of the Reign of our Sovereign Lady
Queen Victoria, of the United Kingdom of Great Britain

and Ireland, (iucen, defender of the Faith. A— O— of

6
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, in the County aforesaid, labourer, and A— S— of

, in the County aforesaid, tailor, and B— S— of
,

in the County aforesaid, carpenter, personally came before

us, A— M— and A— R— , two of Her said Majesty's

Justices of the Peace in and for the said County, and seve-

rally and respectively acknowledged themselves to be indebt-

ed to our said Lady the Queen, that is to say, the said A

—

O— the sum of pounds, and the said A— B— and

C— D— each, the sum of pounds, separately, and of

good and lawful money of this Province of Nova Scotia ; to

be made and levied of their goods and chattels, lands and
tenements, respectively, to the use of our said Lady the

Queen, her heirs and successors, if the said A— O— shall

make default in the condition hereunder written. Taken
and acknowledged, the day and year above written. Be-

fore us,

A— M— , J. P.

A— R— , J. P.

The Condition of this Recognizance is such, that if the

above bound A— O—, shall personally appear before Her
Majesty's Justices of the Supreme Court, for the said Pro-

vince, at the next Sitting of the &aid Court, (or, if at the

Sessions,—" before the Justices of our said Lady the Queen,
assigned to keep the peace within the said County, at the

next General Sessions of the Peace,") to be holden in and

for the said County, then and there to answer to our said

Lady the Queen, for and concerning

(according as the case

may be), whereof the said A— O— stands charged before

us the said Justices, and to do and receive what shall by the

Court, be then and there enjoined him ; and shall not de-

part the Court without licence, then the above written Re-
cognizance shall be void. •' " . .

If the party had been finally committed to prison on

the charge, and was held under such commitment at the

time of the bail being given, there should issue a Writ for

his deliverance, in the following form : ^ ,.

MCounty of) •" '" -

5 A— M—, and A— R— , Esquires, two of

[Seal.] Her Majesty's Justices of the Peace in and for

[Seal.] the said County of . To the Keeper of

—Her Majesty's Gaol at , in the said County, greeting:

Forasmuch as A— O— of , in the said County, labour-

er, hath, before us, found sufficient Sureties to appear be-

fore H(
next siti

said Coi|

Queen,

(for the

your saij

Lady thj

your saij

you fort

him thei

pain thaj

Seals, aj

the year
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fore Her Majesty's Supreme Court for tiiis Province, at the

next sitting of the said Court, to be holden in and for the

said County, then and there to answer to our said Lady the

Uueen, for and concerning
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-[according as the case may be]

(for the suspicion whereof he was taken and committed to

your said gaol.) We command you, on behalf of our said

Lady the Q,ueen, that if the said A— O— do remain in

your said gaol, for the said Cause, and for none other, then

you forbear to detain him any longer ; but tiat you deliver

him thence, and sutler him to go at large, and that upon the

pain that will theieon ensue.—Given under our hands and
Seals, at in the said County, the day of , in

the year of our Lord-

A_ M— , J. P.

A— R— , J. P.

,., r\

BANKS OF RIVERS, see RIVERS.

BASTARDS.
'1,'

L
II.

IIL

IV.

Who shall be deemej> a BASTARn. "

Of Securing the maintenance of Bastards.

Of the punishment of a Woman for making
A false accusation concerning Bastardy.

Murdering a Bastard Child.

I. Who shall be deemed a Bastard. '•

If a cl;ild be begotten, whilst th^ parents are single, and
Ihcy will endeavour to make an early r(;|)Jiration for the of-

fence, by marrying in a few months after ; our law is so in-

dulgent, as not to bastardize the child, if it be born though

not begotten in lawful wedlock. 1 Black. Com. 456.

If a woman great with child, marry, it is the child of the

husband ; for when they testify their consent by a public

marriage, before the birth of the child, it is a public acknow-
ledgment, that the child is his ; for at that time the child

is one with the mother ; and therefore in taking the mother
he takes the child with her. 1 Burn's, 242.

The child of a nnrried woman may be born a bastard,

and if so, shall be within tiio remedial law concerning bas-

•

?JK.f
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44 BASTARDS.

Evidence of
Parents as to

Legitimacy
or otherwiie.

Divorce and
voluntary
lepiiration.

Time of
Birth.

i:
I mi

tards. Even though the husband and wife are both in one

country, if there be sufficient proof that he had no access to

her, then the child will be a bastard. 1 Burn's, 239.

The wife may be a witness to the fact of her inconti-

nence, but not to the fact of the non-access of her husband.

Id.

A father has been permitted to give evidence to bas-

tardise the son, by disproving of marriage, and there are

many other cases in which it has been decided, that the pa-

rents may be called as witnesses ivith respect to the legiti-

macy of their issue ; and if they may be called to prove that

they are legitimate children, there is no reason why they should

be considered as incompetent when called upon to prove that

the children are illegitimate. But in all these cases, such

testimony is open to great observation. R^x. vs. Brandey,

6, T. R. 330. 1 Burn's, 24'2.

Note. It is to be understood, however, that a parent

who is a party in the cause, cannot be admitted as a wit-

ness.

Where a woman is separated from her husband by a

divorce d mensa et thora, the children she has during the

separation are bastards : for a due obedience to the sentence

shall be intended, unless the contrary be shewn ; but if a

husband and wife, without sentence, do part, and live sepa-

rate, the children shall be taken to be legitimate, and so

'^eemed till the contrary be proved, for access shall be in-

tended. 1 Burn's, 242.

The law hath appointed no exact certain time for the

birtli of legitimate issue by the widow, after the death of her

husband. A child born forty weeks and nine days after tlie

death of the husband, has been allowed to be legitimate.

1 Burn's, 243.

II. Of Securing the Maintenance of Bastakds.

1. Securing the reputed Father, and of the Band of
Indemnity.

2. Of the order of Filiation and Maintenance.

3. Of the right of the Father or Mother to the t ustody

oftJie Child.

1. Securing the reputed Father, and of the Bond of

^
Indemnity.

By the 32 G. 2, c. 19. 1 V. 27, it is enacted, '• that

if any woman shall be delivered of a bastard child, which
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Band of

I ustody

\Bond of

Id, •• that

Id, which

shall be chargeable or likely to be chargeable to the Province,

she having declared to the midwife, or other persons assist-

ing her at the time of delivery, who the father of such child

was ; and shall have at some time before, declared herself

to he with child, and that such child is likely to be borne a

bastard, and to be chargeable to any jjlace within the Pro-

vince ; and shall in either of such cases, upon examination

to be taken in writing, upon oath, before one Justice of the

Peace, near where such place shall lie, charge any person

with having gotten her with child ; it shall and may be law-

ful for such Justice, upon application made to him by the

Overseers of the Poor of such place, or any one of them ; or

some substantial householder of such place, to issue out his

Warrant to apprehend such person so charged as aforesaid,

and to bring him before him, or some other of His Majesty's

Justices, and to commit such person to gaol, or the house

of correction, unless he give security to indemnify such

place from the supporting or maintaining such child or chil-

dren ; and shall enter into Recognizance, with sufficient se-

curity, for his appearance at the next Quarter Sessions,

where he shall be continued on Recognizance till the woman
is delivered of such child or children. Provided, that if such

woman shall die or be married, before she be delivered ; or

miscarry of such child or children, or shall appear not to

have been with child at the time of her examination, such

])erson shall be discharged from his Recognizance at the next

Sessions, or immediately released out of custody if commit-
ted." Perpetual.

This clause of the Statut i, is nearly the same with the

first and second Sections of the English Statute, 6 G. 2, c.

31, but it is rather obscurely worded, in respect to its being

intended to apply as well to a case after, as to one before the

birth of the child ; but upon the whole it would soem to in-

clude both.

The appearance of the woman before the Justice, for

the purpose of examination, where it is before the birth of

the child, cannot be compelled, but must be entirely volun-

tary, as appears from a case ( ited in 1 Burn's, 246, in which
it was said by the Court, that, '• the child cannot be illegi-

timate before it is born, there being always a possibility

that it may be born in lawful wedlock." Consequently in

such case, the application for the warrant against the reputed

lather cannot be made ; nor the warrant be issued, until

such voluntary examination of the woman has been taken.

A constable haying a warnmt to apprehend the reputed

fatlicr of a bastard child, should execute it innncdiatcly ; and

m^M:-:i:
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if he sljjili willingly or negligently suffer him to escape, he

may be lu»and over to the Sessions, and there indicted, fined

and impnsoned ; and under the influence thereof, be coni-

polled to make satisfaction to the prosecutors. 1 Burn's, 243.

A private soldier may be apprehended on a charge of

l>astardy ; and if he refuses to give the security to indemnify

the place, and to enter into Recognizance to appear at the

Sessions as by law required, he may be committed to gaol

until he do so, lar the charge is of a criminal nature. Id. 244.

When the party is before the Justice, on the Warrant,

the Justice is not authorized to enter into any investigation

of the merits of the case, but his duty is immediately to re-

quire of the party to find a surety or sureties to be bound with

him in a bond to indemnify the township or place, from the

maintenance of the child, and also to enter into a Recogni-

zance with one surety or more for his appearance at the next

General Sessions in the County. If he produces such sure-

ties, (of the suflftciency of which the Justice in his discre-

tion must judge,) the bond of indemnification and the Re-

cognizance, must be forthwith entered into, after the forms

hereafter given, and the party be discharged : but if he fails

to find them, he must be sent to gaol with a written commit-

ment ; and be there detained until such securities are given.

The bond to indemnify, may be left with the Overseers of the

Poor ; and the Justice must before or at the commencement
of the next Sessions, make out the record of the Recogni-

zance, or a minute thereof, and hand it into the Clerk of

the Peace, so that the party may be called thereon.

It may be considered doubtful, whether the taking of a

bond under the foregoing clause of the Statute, or an order

made by the Justices under the second clause of it, which

will be hereafter set forth, is most convenient for the town-

ship. The suing upon a bond is both tedious and expensive,

but then a bond will bind a man's executors ; whereas the

course of carrying an order into execution, is very short and

easy ; but when the man dies, the order dieth with him. Sec

1 Burn's, 247.

In an action on a bond to maintain a bastard child, no

more can be recovered than the money actually expended
;

nor more than the whole penalty of the bond ; and the Court

will stay proceedings in an action on such a bond, on pay-

ment of the penalty and costs. 1 Burn's, 247.

Under the foregoing Statute, the Overseers of the Poor

can only take security to indemnify the township or place ;

they cannot take security by notes of hand or otiierwise, for

a sum of money in gross, payable at all events. Id. 248.
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But a voluntary bond, given by the putative fatiior of

a bastard child, to the Overseers, conditioned for the pay-

ment *' of a specified sum every three months, for so l«)ng,

and until a certain bastard child should be deemed capable

of providing for herself," has been decided to be valid ; and

a recovery been had upon it ; the Court declaring, that it

was not contrary to the general policy of the law ; being

nothing more than a voluntary obligation for the maintenance

of the child. 1 M. Sf Sel. 310. Burn's, 248.

And in a case reported in 4 Taun. 498, the Court of C.

P. decided, that a bond conditioned for payment to the

Overseers of a parish, of a certain weekly sum, so long as a

certain bastard child shall continue chargeable, is not illegal,

cr contrary to public policy. 1 Burn's, 249.

The Overseers do not need an order of Justices for

maintenance of the child, to enable them to recover upon a

bond given to indemnify the place. Id. 249.

To entitle Overseers to recover on a bond, it must ap-

pear that the expense was not incurred voluntarily, but in

discharge of a legal obligation to defray it. Id. 250.

2. Of the Order of Filiation and Maintenance.

If security hath not been given to indemnify the Place,

the next thing in the course of proceeding, is the order of

filiation and maintenance, to be made by the Justices : but if

a bond of indemnification hath been given, such order is not

requisite. See 1 Burn's, 250.

By Section 2, of the 32 G. 2, c. 19, before cited, it

is enacted, " that any two Justices of the Peace, near the

place where any bastard child siiall be born, upon complaint

made by the Overseers of the Poor, or any one of them, or

of some substantial householder, upon due examination of

the cause and circumstances, shall and may, by tiieir discre-

tion, make an order for the relief of such place or children
;

and for keeping such bastard child, and that said mother or

reputed father of such child or children, shall find suflTicient

security, that such child shall not become burthensome or

chargeable to any place in said Province ; or pay the sum of

twenty pounds ; which shall be paid into the hands of the

Overseers of the Poor, for the support of such child or chil-

dren, or other town uses. And if after the said order made
by said Justices, and by them subscribed, and directed to

the Overseers of the Poor, any of said persons, viz : either

the father or mother, upon notice thereof, shall not for his

or her part, observe and perform said order, then such

., I.
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party making default, to he committed to gaol, or house of

correction, for the space of six months ; except he or they

shall give sufficient security to perform said order, or else

personally appear at the next Quarter Sessions, and abide

by such order as shall be made at said Sessions in that behalf;

and if no order shall be made at said Sessions, then to abide

by the first order." Perpetual.

As there is no power given to the Sessions either under

this Statute, or any other Statute of this Province, to make
an original order in case of bastardy, they cannot make such

original order ; but it must bo made by two Justices, pursu-

ant to the above Section of the Act. See 1 Burn's, '253.

It is therefore easy to imagine for what jnirpose the reputed

father is required by the first section of the Statute to enter

into recognizance for his appearance at the next Sessions in

addition to giving the bond of indemnification.

There is no time limited for the proceeding of the Jus-

tices in this matter, so that the order may be made at any

time after the birth of the child. It has been decided that if

the father run away and return, though 14 years after, yet an

order to fix the child on him is good ; for there is no Statute

of limitations in these cases. 1 Burn's, 254.

Previous to making the order, the Justices nmst proceed

as in all other like cases, by giving the party accused, an

opportunity of being heard in his defence ; an'^i therefore he

should be summoned to appear before them for the purpose.

Rex vs. Cotton. 1 Sess. Cas. 179. In this case it was said

by one of the Judges—" no man in an office can be supposed

to be so ignorant as not to know, that it is against natural jus-

tice to convict a man without a summons ; the examination

ought to be so made, that the truth may appear ; and this

must be, by examining both sides, otherwise it is partial."

1 Burn's, ^254.

The Summons to appear may be by a third Justice. Id.

255.

Although the putative father should be summoned lo

appear, previously to an order being made upon him, his

presence during the mother's examination before the Justices,

is not necessary to the validity of such order. Id.

If a person charged with a bastard child, is under any

incapacity of attending, by illness or otherwise, the Justices

may and ought to receive evidence on his behalf, but not

otherwise. Id.

The examination of the mother before the two Justices,

previous to making the order, must take place when the Jus-

tices are in the presence of each other. A separate exaniina-
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lion iKjfore cacii one, or an examination by one, and a report

thereof made by him to the other, will not suffice. Id. ''260.

The mother may be examined on Oath, concerning the

reputed father, and of the time and other circumstances
;

for the matter and the trial thereof, chiefly depend upon the

examination and testimony of the mother. Id.

The examination of a pregnant woman, taken by a

Justice under the first clause of the Statute, is evidence suffi-

cient to authorise the two Justices to make an order of filiation

oil the putative father, titough the woman be dead ; for the

examination having been taken before a Magistrate in the

course of a judicial proceeding, is certainly admissible evi-

dence, like the depositions taken under 1 &. 2 P. & M.
c. 13 ; and not being contradicted by any other evidence, it

geems to be conclusive. Id. 255.

The sex of the bastard child, and its name, and also

the township or place wherein it was born, must all be ex-

pressly set forth in the order. Id. 262.

Not only the township or place where the child was born, Extent oftlio

is to be indenmified from the charge of its maintenance ; but

every other part of thvj Province, by tlie express terms of the

Statute ; and therefore, the order, and the security to bo

given by the father or mother, that it shall not become
chargeable, must be to that effect.

Either the father or mother, however, may avoid any

order being made, or the giving such security, by paying in- ''.;
;

to the hands of the Overseer s of the poor, twenty poundti for

the support of the child, according to the option given by the

Statute.

It has been decided, that an order of filiation upon the Form and

putative father of a bastard child, stating that the child " is
JJ-'jJI'^'q^^^

likely to become chargeable" is sufficient, without shewing

that it was actually chargeable. Rex vs. Ilartington—
Upper quarter 4M. ^ S. 559.

There must be an express adjudication by the Justices,

as to who is the reputed father, otherwise the order will be

quashed for such defect. The Court of K. B. quashed an
order of bastardy which only stated, " Whereas it hath appear-

ed to us," &,c. without an express adjudication, that the

person charged, was the putative father. 1 Burn^s, 263.

But the Justices cannot adjudge a person not to be the pu-

tative father. Id.

An order for maintenance of a bastard, directing that a

certain sum in gross shall be paid upon sight of the order,

land after that, so much weekly, is good ; for by the Statute,

ihe Justices arc to make an order for the relief of the place
' .7
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n

or child ; and this may be only indemnifying the place for

money laid out, before the reputed father was found. Also,

jf an order directs a sum to be paid towards the lying in, and

maintenance ; it seems to be enough, without stating that

the sum was expended by the Overseers. Id. '264.

The Statute directs, that the order shall require security

to be given, that '' the child shall not become burthensoine

or cliargeable to any place in the Province," without any

limitation as to time ; therefore, an order that so much

money shall be paid weekly, or otherwise, until the child

Mhall be of a certain age ; or until it can get its living bv

working, will not be good ; but the order must be according

to the above express terms of the Statute. See 1 Burn's,

264.

The order must be for maintenance only, and cannot

be for payment of a sum for putting out the child an appren-

tice, or the like. Id.

By the express words of the Statute, it will be seen,

that the party charged in the order with the maintenance of

the child, if failing to comply with it, after receiving notice

thereof, shall be committed to gaol, or the house of correc-

tion, for six months: except he or she shall give security tol

perform such order, or to appear at the next Sessions and

abide by such order as shall there be made ; or if no order is

made at the Sessions, then to abide by the first order.

By virtue of this clause of the Statute, if the mother of
o I le o ler

^^^ bastard child marries before an order is made, by wliicli

she is charged for the maintenance of the child, she may be

committed for disobeying it ; because it is for a criminal of-

fence, in disobeying the order of the Justices ; and her hus-

band need not be summoned with her. See 1 Bunt's, 255,

The Justices have authority to commit a soldier in ac-

tual service, for disobeying an order of bastardy, for he is

not protected against such commitment by the Mutiny Act.

Rex. V8. Archer, 2 T. R. 270. 1 Bum's 265.

Until default shall be made the Justices have no power

to commit or to require sureties for performance of the order,

or for appearing at the Sessions. 1 Bum's, 258. But, as

has been seen in the second clause of the Provincial Statute

already cited, the Justices are authorized in and by the order

of filiation, to require the reputed father or the mother to find

sufficient security that the child shall not become charge-

able to any place in the Province. This security it would

seem, should be by Recognizance, according to the form

No. 10, hereafter given.
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KOUM OK AN OllDEK OV FlMATION AND MaINTENANCK.

To the Overseers of the Poor of the Townrship of
,

County of ) The Order of A— M— and A— R—

,

5 Es(iuircs, two of Her Majesty's Justices of

the Peace in and for the said County, made the day

of in the year one thousand eic^ht hundred and

concerning a (fe) male bastard child, lately born in the

township of , in the said County, of the body of A

—

S— , single woman.
Whereas it hath been duly made to appear unto us tlte

said Justices, as well upon the complaint of the Overseers

of the poor of the said township of , as upon the Oath

of tlie said A— S— , that the said A— S— , on the

(lay of last past, was delivered of a (fe) male bastard

child, at in the township of , in the said County ;

and that the said bastard child, is now chargeable to the said

township

that A

—

of and
F— of-

likely so to continue ; and further

in the said County, yeoman, did

beget the said bastard child on the body of her the said A

—

S— . And whereas the said A— F— has appeared be-

fore us, in pursuance of our summons for that purpose, but

has not shewn any sufficient cause, wliy he the said A

—

p— sliall not be the reputed father of the said bastard child,

[or,—And whereas it has been duly proved to us upon Oath,

that the said A— F— has been duly summoned to appear

before us the said Justices, to the end that we might examine

into the cause and circumstances of the premises; and
whereas the said A— F— has neglected to appear before us,

according to the said summons ;] we therefore upon exami-

nation of the cause and circumstances of the premises, as

well upon the Oath of the said A— S— , as otherwise, do
hereby adjudge him the said A— F— to be the reputed father

of the said bastard child.

And thereupon we do order, as well for the better relief

of the said township of , as for the sustentation and re-

lief of the said bastard child, that the said A— F—, shall

and do forthwith, upon notice of this our order, pay or cause

to be paid, to the said Overseers of the poor of the said town-

ship of , or to some or one of them, the sum of
,

for and towards the reasonable charges and cxpences incident

to the said birth, and for and towards the maintenance of the

said bastard child, to the time of making this our order.

And we do also hereby further order, that the said A

—

F— shall likewise pay or cause to be paid, to the Overseers

of the poor of the said township of for the time being,

IVl.J
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DirectioDf.

or to one or some of tlicm, the sum of

every week, from the present time, for

Appeal from
the order of

Filiation.

, weekly, and

and towards tin;

keeping, sustcntation, and maintenance of tiic tiaid bantard.

child, for and during so long a time as the said bastard child

shall be chargeable to the said township of . And wc; do

also further order, that the said A— F— shall forthwith Hnd

one sufficient surety, and be bound with him, to our Lady

the Queen, in a recognizance, himself in the sum of

pounds, and the said surety in the sum of pounds ; con.

ditioned that the said bastaril child shall not become burthen-

some or chargeable to any place in this Province ; or olso

that the said A— F— shall pay into the hands of the Over-

seers of the poor of the said township, the sum of twenty

pounds, for the support of the said bastard ciiild, pursuant to|

the Statute in such case provided. Given under our hands

and seals the day and year first above written.

[Seal.] A— M—,J. P.

[Seal.] A— R—, J. P.

The above Order is made against the reputed father.

but by the express terms of the Statute, it may be made

upon the mother, if the Justices in their discretion see fit to

do so under circumstances ; as where the reputed fathi^r is
|

absent, or the mother refuses to disclose who is tlie father;

or for other cause.

A copy of the order should be left with the Overseers I

of the poor, and another copy, as a notice, should be given

to the party on whom it is made ; and if at any tune after,

such party shall fail in complying with the same, the Over-

1

seers may make information and complaint thereof before any

one Justice or more ; and cause such party to be summoned I

to ap{)ear before such Justice or Justices, to answer to the

premisi'i ; and if upon the hearing of the matter, it appears I

that tue said party has made such default, then such party

must forthwith fmd sufficient security to the satisfaction of I

the Justice or Justices, by entering into a recognizance with

one party or more, according to the form hereafter given, to

observe and perform the said order made by them ; or else

personally to appear at the next General Sessions, and abide

by such order as shall there be made : and if no order shall I

be made at the Sessions, then to abide by the first order. If

the party fails to find such security, the Justice or Justices

shall forthwith commit him or her to the common gaol, or

house of correction, for six months, as the Statute prescribes,

By the last clause of the aforesaid Statute, it is provided—" That if any person shall think himself wrongfully cliargcd.

or if tlie person charging him, be a womim of ill fame, or a
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common wliorc ; in such cases, upon giving security to abide

the judgmerjt of the Court, he may appeal from the order of

the Justices to the next Sessions, when the whole cause ma
Ikj heard and tried by such Court, on the verdict of a Jury."

I'erpetual.

If therefore, the party adjudged in the order to It the Dirertiom.

reputed father, makes known to the Justices, that h"' so ap-

peals, they are bound to allow it; and tiie party must give

the security ; which should be by entering into a recogni-

zance before the Justices, with one surety or more, in such

r("sp<>ctivc sums as the Justices shall name, and accordmg t«)

the form hereafter given.

At or before the next Sessions, the Justices must de-

liver in to the Clerk of the Peace, the said order made by

them, together with a record of such rcfoMnizance, on np-

jK-al, or a minute thereof; and all other |>a|)c'rs in their hands

relating to the matter.

After such appeal made, and the requisite security given,

it would seem, that no proceedings under the order can take

place against the reputed father, thereby charged, until after

the appeal is determined.

Note—By the 4 Vic. c. 3, Sec. 5 & 6, Sess. 1841, the

power of trying by Jury in tlie Sessions has been taken away
in all cases, and all trials reqiiired to be had by Jury in cases

where parties are bomid over to the Sessions, are now to take

place in the Supreme Court ; and all parties are to be bound
to appear there. Therefore, where the party appealing as

above, appears in the Sessions, and still desires such trial by

Jury, the Sessions must bind him over with a surety or sure-

tics, for his appearance at the next term of the Su[)reme

Court in the County, and must certify the recognizance, and
scud it into the Supreme Court, in the usual form, as in

other cases, with all the other papers relating to the cause.

3. Of the light of the Father or Mother to the custody of
the Child.

Whetheji the Overseers shall have the sole application

of the money, and ordering of the child ; or the reputed

father may take the child from the parish and provide for it

himself, hath been doubted, and seems not yet to have been
fully settled. In the case of Newland vs. Osman, T. 27, G.

2, it was indeed held by the Court, with the exception of

one Judge, who doubted, that the putative father may take

his child and maintain it himself ; and that this has always

been given as a reason why ordtjrs for the maintenance of



61

^

«•;.»

BASTARDS.

such cliildron luiist not Ihj limited to any ccrtr.in lime. I

Bum's, '256.

The Motlier is entitled to the custody of her illof:fitimalo

chihl, in preference to the father, though lie may be better

able to educate it. Id. 257.

III. Of thk Pmnishmrnt of a Woman voii makinc. a

Falsk Accusation conckuning Bastaudy.

Thr ad Section of the aforesaid Stat. 32, G. 2, c. IJ),

1 V. 2H, enacts,—'' That in case any woman shall accuse or

charge any man with havinjj; gotten her with child, thousjii

the woman l>c not with cliild ; or that the child he, not real-

ly liis ; but apjwars to be only a contrivance to defame the

person, or cheat him of his money ; that in such case, the

said woman shall be sent to the hotise of correction, there to

Im^ whipped, and remain for the space of six months."

Perpetual.

NoTK. As the Statute does not mention any mode of

proceedinjif against the woman, in order to her conviction for

this oH'cnce, It may probably seem doubtful, whether under

any of the proceedings against the |»arty wrongfully charf,.;(l,

her guilt niay be so established, as to authorize her being

immediately punished, as the Statute prescribes ; or if a

criminal prosecution for the ofience should take place against

her. It is judged, that the latter course is the one to Im^

pursued ; and that it should be by indictment ; on the trial

of which, ail the evidence with regard to the oflcnce may
directly appear.

IV. MriioKRiNo A Bastard Child.

By ^ 5 of the :32 G. 2, c. 13, IV. 16, it was declared,—
*' That the mother of a bastard child, concealing its death,

.•should sufier death as in case of miirdcr, unless she could

prove by one witness, that the child was born dead." B>it

the said Section is repealed by the 53 G. 3, c. 11, 2 V.

108, by which it if enacted, that *' The trials ofwomen chang-

ed with the murder of any issue of their bodies, male or fe-

male, which b( ing born alive, would by law be bastard, shall

thereafter proceed and begov(!rncd by such and the like rules

of evidence, and of presujnption, as are by law used and al-

lowed Jo take place in othtr trials of murder ; and as if the

said Section of the said Act had never been made. Provided

always, that it shall and may be lawful for the Jury by whose;

verdict any prisoner charged with such murder as aforesaid

shnll be

(lencre,

male or

tard ; ai
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slinll be acquitted, to find, in case it shall so nj^poar in ovi-

(lonre, that the prisoner was delivered of issue ol' her body,

mule or female, which if born alive, would have been bas-

tard ; and that she did by secret burying, or otherwise, en-

deavour to conceal the birth thereof;—and thereujwn, it

shall be lawful for the Court before which such prisoner shall

have been tried, to adjudge that the said prisoner shall be

connnitted to the coinnjon guol, or house of correction, for

any time not exceeding two years." Ptrpdual. See also

Title, Concealment of Birth, Sfc.

This last mentioned Statute, extends to all cases of con-

cealment of the birth ; whether the child be born alive or

otiierwise. See I Burn's, i^68.

No. 1.

VoLUNTAiiY Examination of a Woman with ciih.d of a

Bastard.

County

"M
The voluntary examination of A— S— of

in the said County, single woman, taken

upon oath, before me A— M— , one of Her Majesty's Justi-

ces of the I'eace in and for the said County, the — day
of in the year of our Lord :

Who on her oath declares, that she is now with child
;

and that such child is likely to be born a bastard ; and to be

chargeable to the township of in the said County, and
that A— F— of in the said County, labourer, ilid g<'t

her with child.

Taken and signed the day and year
^

above written before me, > A— S—

.

A~ M— , J. P. )

No. 2.

FiXAMINATION AKTKR TIIK BlRTH

'Si *

frU

! it

'Hir«W » '•'i

.
• -j^

County of ) The examination of A— S— of in the

5 said County, single woman, taken upon oath

before me A— M— , one of Her Majesty's Justices of the

Peace in and for the said County, this day of

the year of our Lord

in

at

Who saith, that on the

in the township of

day of now last past,

in the County aforesaid,

the said A— S— was delivered of a (male) bastard child
;

and that the said bastard child is likely to become chargea-

-fcis

i)

'f'**ij
^

' Hi
/V.C
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l)lo to the said Township of , and tliat A— F— of

in the saitl county, labourer, did get her with chihl of the

Kaid bastard child.

Taken and signed the day and year

above written, before me, 5- A— S—

.

A. M., J. P.

No. 3.

Waurant for Appukiiendino the Reputed Father
BEFORE the BlRTH.

County of ) To each and every of the Constables of tiie

5 Township of in the said County.

[Seal.l

Whereas A— S— of in the said County, single

woman, hath by her voluntary examination, taken in writing,

u])on oath, before me A— M— , one of Her Majesty's Jus-

tices of the Peace, in and for the said County, this prescMit

day, declared herself to be with child ; and that the said

child is likely to be born a bastard ; and to be chargeable

to the township of in the said County ; and that A

—

F— of in the said County, labourer, did get her with

child : And wh-^reas O— P— one of the Overseers of the

poor of the said Township of , in order to indenniify

the said Township in the premises, hath applied to me, to

issue out my warrant for the apprehending of the said A— F—

,

I do therefore hereby command you, immediately to appre-

hend the said A— F— , and to bring him before me, or some
other of Her Majesty's Justices of the Peace for the said

County, to find security to indemnify the said Townsliip

of from the supporting of such bastard cliild : and to

enter into recognizance with sufficient security for his appear-

ance at the next Ciencral Sessions in the said county, to be

there dealt with according to law. (liven under my hand
and seal, the day of m the year of our Lord.

A— M— , J. P.

No. 4.

The like after the Birth.

County of ) To each and every of the Constables of tiic

5 township of , in the said County.
[Seal.]

Whereas A— S— of in the said county, single
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examination taking in writing, uponwoman, liatli by lier

oath, before me, A— M— , one of Her Majesty's Justices

of tlie Peace in and for the said county, declared, that on

the day of now last past at in the township

of in the county aforesaid, she the suid A— S— was

delivered of a (male) bastard child ; and !:?, Mie said bas-

tard child, is likely to become chargeable, (or is actually

chargeable) to the said township of , and hath charged

A— F— of in the said county, labourer, with having

gotten her with child of the said bastard child ; and whereas

— P— one of the Overseers of the Poor of the township

of aforesaid, in order to indemnify the said township in

the premises, hath applied to me, to issue my warrant for the

apprehension of the said A— F— ; I do tliereforc hereby com-
mand you, immediately to apprehend the said A— F— and

to bring him before me, or some other of Her Majesty's Jus-

tices of the Peace for the said county, to find security to in-

demnify the said township of from the supporting of

such bastard child ; and to enter into a recognizance with

sufficient security for his appearance at the next Genercal Ses-

sions in the said county, to be there dealt with according to

law. Given under my hand and seal, the day of

ill the year of our Lord.

A. M., J. P.

No. 5.

Commitment therfatpon.

County of To \— B— one of ihe Constables of the

township of in the s.^id County.

Whereas A— 3— of in tiie said county, single

woman, in hervoluntary exauiination, taken in writing upon
oath the day of , in the year of our Lord one

thousand eight liundred and , before me A— M— one

of Her Majesty's Justices of the Peace in and for the said

county, hatli declared herself to be with child, and that the

said child is likely to be born a bastard, and to be chargeable

to the said township of ; and hath charged A— F

—

of in the said county, labourer, with having gotten her

I

with child, of the said child, [or if it is after the birth, then

say
; whereas A— S— of single woman, in her exanii-

nation, taken in writing upon oath before me A— M— one

of Her Majesty's Juricos of the Pepce in and for the said

county, hath declared that on the day of in the

|vear ol' our Lord , at in the township of , in

8

a

*.;

.'^ V,
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the county aforesaid, she the said A— S— was delivered of

a (male) bastard child ; and that the said bastard child is

likely to become chargeable to the said township of ,

and hath charged A— F— of in the said county, la-

bourer, with having gotten her with child of the said bastard

child ;] and whereas the said A— F— being now personally

present before me, being brought by my warrant, upon aj)-

plication for that purpose to me made, by O— R— one of

the Overseers of the Poor of the said township, hath refused

to give security to indemnify the said townshij) ; and hath

also refused to enter into a recc^iizance with sufficient secu-

rity, upon condition to appear at the next General Sessions

of the Peace to be holdcn for the said county, contrary to the

Statute in such case provided ; These are therefore to com-

mand you the said Constable, to take and convey the said

A— F— to the common gjiol at , in the said county,

and to deliver him to the keeper thereof, tc^ether with this

warrant : And I do hereby command you the said keeper ol

the said comn.on gaol, to receive the said A— F— into your

custody in the said common gaol, and him there safely to

keep, until he shall give such security, and enter into such

recognizance, as aforesaid ; or be otherwise lawfully deliver-

ed from thence. (liven under my hand and seal at

the day of in the year of our Lord .

A— M_, J. P.

No. 6.

Bond to Indemnify the Township.

Know oil men by these presents, that we A— F— of

the townshij) of in the county of labourer, and

B— C— and 1)— E— of the township of in the said

county, yeomen, are held and firmly lK>und unto O— P—
and U— S— Overseers of the Poor of the said towiisliip

of in tiie said county, in trust for the inhabitants of the

said township of , in — |)ounds of lawfid money ol

the Province of Nova Scotia, to be paid to tho said O— P—
and II— S— , or their certain Attorney, their Kxtcutors

Administrators, or Assigns ; to which payment well and

truly to be made, we bind ourselves, and each of us, jointly

and severally, and our, and each and every of our heirs.

Executors, and Administrators, firmly by these presents.

Sealed with our seals, and dated the day of in

year of our Lord, one thou.sand eight hundred and .

The
A— S—
said, singl

tion, take
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The condition of this obligation is such, that whereas

A— S— of the township of in the county afore-

said, single woman, hath in and by her vohuitary examina-

tion, taken in writing and upon oath, before A— M—

,

Esquire, one of Her Majesty's Justices of the Peace in and

for the said county of , declared that she is with chihl,

and that the said child is likely to be born a bastard ; and

to be chargeable to the said township of ; and that the

above bounden A— F— did get her with child
;

[If it is

after the birth, then say, instead of the foregoing. The
condition of this obligaf'on is such, that whereas, A— S—

>

of tlic township of in the county aforesaid, single wo-

man, in her examination taken in writing upon oath before

\— M— , Esquire, one of Her Majesty's Justices of the

Peace, in and for the said county, hath declared, that on

the day of now last past, at in the said

township of in the county aforesaid, she the saitl

A— S— was delivered of a (male) bastard child ; and that

the said bastard child is likely to l>econie chargeable to the

said township of , and hath charged the above bound

A— F— vvith having gotten her with child of the said Imvs-

lard child ;] If therefore the said A— F— , B— C— and
1)— I']—- , or any, oreithci of them, their, or any or either

of their heirs, executors, or administrators, do and shall,

from time to time, and at all times hereafter, fully and clear-

ly indemnify, and save harn..ess, as well the above imnied

Overseers of the Poor of the said township of , and

tlicir successors for the time being, as also, all and singular

the other inhabitants of the said township of
, which

now are, or hereafter shall be, for the time being, of and
from all manner of costs, taxes, rates, assessments, and

charges whatsoever, for or by reason of the birth, etlucation,

and maintenance of the said child ; and of and from all ac-

tions, suits, troubles, and other charges and <iemands what-

soever, touching or concerning the same, then this present

obligation to be void ; otherwise of force.

Signed, sealed and delivead ^ A— F—

,

[Seal.]

in the presence of > B— C—

,

|Seal.]

A— W—

,

) D— E—

,

[Seal.l

B_ VV—

,
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No. 7.

Recognizanck for the rkputkd Fatheu to appear at

THE NEXT Sessions, pursuant to the Stat, in that
CASE Provided.

County of ) Be it Remembered, that on the —— day

5 of , in the year of our Lord ono thousaml

eight hundred and , A— F— of the township of

in the county aforesaid, labourer, ami A— B— of — in

the county aforesaid, yeoman, personally came before mo
A— M— , Esquire, one of Her Majesty's Justices of tlio

Peace for the said county of , and acknowledged them-

selves to owe to our Lady the Gtueen, that is to say, the

said A— F— , the sum of • pounds, and the said A

—

B— the simi of pounds, of lawful money of the Pro-

vince of Nova Scotia, to be made and levied of their goods

and chattels, lands and tenements, respectively, to the use

of our said Lady the Queen, her heirs and successors, if the

said A— F— shall make default in the condition under

written.

Whereas A— S— of the township of in the coun-

ty of , single woman, hath in and by her voluntary ex-

amination, taken in writing, and upon oath, before A

—

M— , one of Iler Majesty's Justices of the Peace in and for

the said county of , declared that she is with child, and

that the said child is likely to be born a bastard, and to b(

chargeable to the said township of ., and that the above

bounden A— F— did get her with child ; The condition oi

this Recognizance is such, that if the above bounden A—
F— , do and shall appear at the next General Sessions of the

Peace to be holden in and for the said county, and sliall

abide and perform such order or determination in the said

premises, as shall be then and there made, in pursuance of

the Statute of this Province, in that case provided concern-

ing bastard children ; then this Recognizance to be void

;

otherwise of force.

Acknowledged before me, A— M— , J. P.

[If it is after the birth then sjiy. Where* « A— S— ol

the township of , in the said county, single woman, in

and by her examination, taken in writing, upon oath, before

me A— M— , one of Her Majesty's Justices of the Peace in

and for the said county, hath decl('..i!d, that on the

day of , in the year of our Lord one tiiousand eight
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PPEAR AT

IN THAT
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3fore A
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lild, and

id to h(
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iidition oi

iiden A
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MIS of the

md shall

the said

suanco of

concern-

be void

;

. P.

- S— of

oinan, in

h, before

Peace ill

the

Iiimihed an<l , at in the to\viishi|) of in the

county aforesaid, she the said A— S— was dehvered of a

(male) bastard child ; and that the said bastard child is likely

to become chargeable to the said township of ; and hath

charged the above bound A— F— with having gotten lior

with child of the said bastard child ; the condition of this

Recognizance is such, that if the above bound A— F— , do

and shall appear at the next General Sessions of the Peace to

jje liolden in and for the said county, and shall abide and
[HJrforin such order or delerinination in the said premises, as

shall be then and there made, in pursuance of the Statute of

tliis Province in that case provided concerning bastard chil-

dren ; then this Recognizance to be void ; otherwise of force.

Acknowledged before nie, A— M—, J. P.

No. 8.

Warrant of two Justices, af^ainst the Mother, tvith a iSuni-

mons for the reputed Father, to make the Order of
Filiation and Maintenance ; pursuant to tlic Statute

of the Province in that ixiae provided.

County of ^ To A— li— one of the Constables of the

5 Township of , in the said County.

I

Seal.
J

[Seal.]

Whkrras information hath been made unto us, A

—

M— , and A— R— , two of Her Majesty's Justices of the

Peace in and for the said county, and bolh of us residing

ucnv the place where the bastard child hereinafter mentioned
was born, as well upon the conijilaint of the Overseers of the

Poor of the said township, [or if complaint is by a house-

holder, then siiy, as well upon the complaint of (J— II— , a
luhstantial householder,] as on the oath of A— S— of

in the said county, single woman, that on the day
of , in the year of our Lord one thousand eight Iinndred

and , she the sai<l A— S— was delivered ofa (male) bas-

tard child, at in the said township of and that A—
F— in the townshij) of in the said county, tailor, is the

father of the said bastard child ; and that the said bastard

child is now living and chargeable, [or likely to become
ciiurgeablej to the said township <»f : These are there-

\ n

if*-*

Ind eiirlii fore to coiniuand vou to bring the saiil A— S— befoie iiS.
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in the said county, on the .

— in the forenoon of the same

at the house of in—
(lay of at the hour of

clay, to be hy us further examined touching the premises

;

and that you give notice thereof unto the said A— F— thut

he may Hkewise be at the time and place aforesaid to make
his lawful defence : to the end that upon the examination of

the cause and circumstances, we may take such order there-

in as to right doth appertain. And what you shall do in the

execution hereof, you are to make known unto us, at the

time and place aforesaid. Given under our hands and seals

the day of in the year of our Lord .

A— M— , J. P.

A— R— , J. P.

No. 9.

Warrant of txoo Justices against the Mother, for the pur-

jiosc of making the Order of Filiation and Mainte-

nance, where she has not declared on Oath, who is tlic

FatJier.

County of

[Seal.]

[Seal.]

To A— B-

township of —
one of the Constables of the

- in the said County.

Whereas information hath been made unto us, A—
M— , and A— R— , two of Her Majesty's Justices of the

Peace in and for the said county, and both of us residing

near the place where the bastard child hereinafter mentioned

was born, upon the complaint of the Overseers of the Poor of

the said township of
,
[or, if by a householder, say, upon

tlic complaint of G— H— a substantial householder,] that

on or about the day of , in the year of our Lord

A— S— of inone thousand eight hundred and
the said county, single woman, was delivered of a (male)

bastard child, at in the said township of and that

the said bastard child, is now living, and chargeable, (or

likely to become chargeable to the said township of :

These are therefore to command you to bring the said A—
S— , before us, at the house of in , in the said

— , at the hour of— in thecounty, on the day of •

forenoon of the same day, to be by us examined, touching

the premises ; to the end that upon examination of the cause

and circumstances, wo may take such order therein, as to

right doth

tiou liercol

place afore

the

eight hund

Recognizai

not becon

Province

Filiation

County of

\

eight hundrt
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yeoman, per

Esquires, tw
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;
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before us, hat

gotten lier wit

we the said J

circumstances,
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child ; the con
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I riglit (loth np|>ertain. And what you siiall do in tlie cxorii-

tion hereof, you are to make known unto us, at the time and
place aforesaid. Given under our hands and seals, at

,

I the

the same

premises

;

F— that

I to make
lination of

der there-

do in the

IS, at the

and seals

j! p.

J. P.

r the pur-

I Maintc-

who is the

les of the

us, A—
;cs of tlic

residing

nentioned

10 Poor of

say, upon

er,] that

our Lord

)f in

a (male)

- and that

cable, (or

of :

said A—
1 the said

— in the

touching

the cause

ui. as to

the day of

eight hundred and
in the year of our Lord one thousand

A-

A-

M— , J. P.

11—, J. P.

No. 10.

Recognizance of the reputed Fatfier, that the Child shall

not become burthensome or chargeable to any Place in the

Province, as required in the Statute, and the Order of
Filiation.

County of ) Be it Remembkued, that on the day

^ of , in the year of our Lord one thousand

eight hundred and , A. F. of in the county afore-

said, labourer, and A. B. of in the county aforesaid,

yeoman, personally came before us, A. M. and A. R.,

Esquires, two of the Justices of our Lady the Queen a^^signed

to keep the peace in the said county, and acknowledged
themselves to owe to our said Lady the Queen ; that is to

say, the said A. F. the sum of forty pounds, and the said

A. S. the sum of twenty pounds, of lawful money of the

Province of Nova Scotia, to be made and levied of their

goods and chattels, lands and tenements, respectively, to the

use of our said Lady the Queen, her heirs and successors,

if the said A. F. shall make default in the condition under

written.

Whereas A. S. of—- in the county of , single

woman, was on the day of , in the year of our

Lord one thousand eight hundred and , at in the

township of in tlie said county, delivered of a (male)

bastard child ; which said bastard child, is likely to become
chargeable to the said township of ; And wheieas she

the said A. S. in and by her examination, taken upon oath

before us, hath charged the above bound A. F. with having

gotten lier with child of the said bastard child ; and whereas

we the said Justices on due examination of the cause and
circumstances, pursuant to the Statute in such case provided,

have, by our order, made on the day of in the

year aforesaid, among other things, adjudged the above

bound A. F. to be the reputed father of the said bastard

child
; the condition of this Re^gnizance is such, thai if the

f>T4V)::

1:1,

CM

m

i
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jihovo hound A. F., do niul slmll liorraftor prevent and keep

liio said bastard cliild from lnM'oininj.r burthcnsonie or cliari;!'-

i\\)\c f) any place in the said Provi<ice oi Nova Scotia, tlioii

this Ileco<j[Mizaiice to he void, otliurwise of force,

Ac'kiiow lodged before us,

A. M., J. V.

A. R., J. P.

No. U.

Bccognizaiicc of the reputed Father, ichei'e he appeals to

the next Sessions against the Order of Filiation.

Counly of ) Bi: it RKMKMcnuKo, that on the dav

5 of in the year of our Lord one thousand

eii?ht hundred and . A. F. of in the county afore-

said, hihourer, and A. B. of in the county aforesaiil,

yeoman, personally came before us A. M. and A. R„
Esquires, two of the Justices of our Lady the Queen assign-

ed to keep the peace in the said county, and acknowledged

themselves to owe to our said Lady the Queen ; that is tosav,

the said A. F. the sum of forty pounds, and the said A.

B. the sum of tvveijty pounds, of lawful money of the Pro-

vince of Nova Scotia, to be made and levied of their goods

and chattels, lands aiul tenements, resj)ectively, to the use of

our said T^ady the Queen, her heirs and successors, if the

said A. F. shall make default in tiie condition under written.

Whereas, by an order under the hands and seals of us

the said Justices, duly made, on the day of in

the year aforesaid, it is adjudged by us the said Justices,

thai lie the said A. F., is the re|)uted fathei of a male bas-

tard child, born at in the said county, on the day

of in the year one thousand eight hundred and
,

of the body of A. S. of in the said county, single wo-

man : And whereas the said A. F. hath appealed against

the said order, to the next General Sessions of the Peace, lo

be iiolden in and for the said county, pursuant to t!ie StaUilc

in such case provided : Th.e condition of this Recogni/auco

is such, that if the said A. F. shall well and truly abide and

perform the judgmtnt of the said Court of General Sessions,

in the pren)iscs ; then this recognizance to be void ; other-

wise of force.

Acknowledged before us.

t
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(lay
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he said A.

of the Pro-
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o llie use of
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seals of us
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day
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Sessions,
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t. P.

Ll. P.

No. 1-2.

Jiiformation of the nef^led or refusal of the rqmted Father

or the Mother of a Bastard child, to perfoi'm the Order

fm' Maintenance.

[I'ounty of } Tub information and complaint of A. O., one

^ of the Overseers of the Poor of the township

|of in the said county, made on oath before me A. S.,

joiie of Iler Majesty's Justices of the Peace for the said coun-

Itv, the day of in the year of our Lord one tliou-

\mi\ ci^ht liundred and . Who, on his oath aforesaid,

ivs, that by an order under the hands and seals of A. M.

ind A. II., two of Her Majesty's Justices of the Peace in

uid for the said county, A. F. of in the county afore-

|iai(l, labourer, is adjudged to be the reputed father of a

(male) bastard child, born of the body of A. S., single wo-

mn, in the township of in the .said county ; and that

i,niin8t the said order no appeal hath been preferred, [or,

|liat the said order was upon appeal confirmed by the Court

)f General Sessions, held in and for the said county, on the

day of last.] And that in and by the said order,

|t is ordered, that the said A. F. shall pay the sum of

)r and towards , and that the said bastard child is now
iving within the said township of ; and that he the said

F. has had due notice of the said order, and that the sum
If due by the said A. F. under and by the said order,

las not yet been paid, and that demand of payment thereof

[asbeen made upon the said A. F., but that he the said A.

has refused to pay the same : whereby the .said sum
If is now due and owing from the said A. F. to the

[Iverseers of the Poor of the said township of , on the

iccount aforesaid.

And thereupon, he the said A. O. prays me the said

ustice, that the said A. F. may be brought before me the

kid Justice, to answer the premises ; and to make his de-

fiice thereto ; and that justice may be done in the premises.

Before me, A. T., J. P.

No. 13.

Summons thereon.

punty of > To each and every of the Constables of the

5 township of in the said county.

eal.l

Whereas information and complaint upon oath have
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1^
Ml f^'i

been made before me A. T. one of Her Majesty's Justices

of the Peace for the said county, by A. O. one of the Over-

seers of the Poor of the township of in the said county,

that, by an order under the hands and seals of A. M. and A.

R., two of Her T«Iajesty's Justices of the Peace in and for

the said county, A. F. of in the county of , la-

bourer, is adjudged to be the reputed father of a (male) bas-

tard child, born of the body of A. S., single woman, in the

township of , in the said county of ; and that

against the said order no appeal hath been preferred, [or,— I

and that the said order was upon appeal confirmed by the

Court of General Sessions, holden in and for the said county
|

of , on the day of last,] and that in and by

the said order, it is ordered, that he the said A. F., shall 1

[setting out the order ;] and further, that the said bastard

child is now living within the said township of ; and

that the said A. F. has had due notice of the said order ; and

that the sum of , due by the said A. F. under and by|

the said order, has not l>een paid ; and that demand of pay-

ment thereof has been made upon the said A. F., but that

the said A. F. hath refused to pay the same ; whereby the

said sum of , is now due and owing from the said A.

F., to the Overseers of the Poor of the said township of

on the account aforesaid ; And thereupon, he the said A

C, prays me the said Justice, that the said A. F. may M
brought before me, to answer the premises, and to make his[

defence thereto. Now, I do therefore hereby command you,

that immediately, you duly summon, by leaving with hinn

copy of this my order, the said A. F., to appear before ni(

the said Ju stice, at in the township of in the saii

county, on the day of next, at the hour of —
the forenoon, to answer the said complaint, and to be fur]

ther dealt withal according to law. Herein fail you notj

Given under my hand and seal, the day of in th?

year of our Lord one thousand eight hundred and
A. T., J. P.

No. 14. •
' .. ••.

Recognizance of the reputed Father or the Mother, for per\

formance of the Order of Maintenance, orfor appearand

at the next General Sessions ; and to abide by the Ord(\

which may be there made ; on Judgment being gitfj

against the party, on theforegoing Summons.

County of > Be it Remembered, that on the .

) of in the year of our Lord one thousanj

oath of

townshi]
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of
,

the hear

made to

said ord<

by the si

townsliif
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ajesty's Justices

me of the Over-

the said county,

f A. M. and A.

Peace in and for

nty of -, la-

• of a (male) bas-

;le woman, in the

. ; and that

preferred, [or,—

jonfirmed by the

>r the said county

id that in and by

A. F., shall

the said bastard
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lie said order ;
and

F. under and by
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d A. F., but that

ime ;
whereby the
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from the said A,
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n, he the said A,

aid A. F. may l)e

and to make his

eby command you

eaving with him a

appear before me

of in the said

the hour of — in

int, and to be fur

rein fail you not

day of in th(

red and

A. T., J. P.

F.

of

of in the county

in the county afore-

le Mother, for pr

orfor appearaw

abide by the Orrfi

ment being gwt>

iummons.

m. on the —

—

ord one thousaoj

eight hmidred and , A.

aforesaid, labourer, and A. B,

md, yeoman, personally came before me A. T., one of Her
Majesty's Justices of the Peace for the said county, and ac-

knowledged themselves to owe to our Sovereign Lady the

Queen ; that is to say, the said A. F. the sum of forty

pounds, and the said A. B. the sum of twenty pounds of

lawful money of the Province of Nova Scotia, to be made
and levied of their goods and chattels, lands and tenements,

respectively, to the use of our said Lady the Queen, her heirs

and successors, if the said A. F. shall make default in the

condition under written.

Whereas, by an order duly made under the hands and
seals of A. M. and A. R., two of Her Majesty'is Justices of

the Peace for the said county, the said A. F. is adjudged

to be the reputed father of a (male) bastard child, born of the

body of A. S., single woman, in the township of , in

the said county ; and it is therein and thereby ordered, that

the said A. F., shall pay the sum of , for and towards

. And whereas, on the information and complaint on
oath of A. O., one of the Overseers of the Poor of the said

township of , the said A. F. has been duly summoned
to appear before me, to answer for his not paying the sum
of , due by him upon the said order ; and whereas, on
the hearing of the said complaint before me, it has been

made to appear, that the said A. F. had due notice of the

aid order, and that the sum of is due under the same,

by the said A. F. to the Ove».:sers of the Poor of the said

township of , and that payment of the said sum has been

duly demanded of the said A. F., but that he has neglected

and refused to pay the same ; whereby he the said A. F.

has failed to observe and perform the said order ; of which

default, the said A. F. has been duly convicted by and be-

fore me : The condition of this Recognizance is such, that

if the above bounden A. F., do and shall, in all things, well

and truly observe and j)erform the said order of the said Jus-

tices, then this Recognizance to be void ; otherwise of force.

[Or, if by the option and desire of the party, the con-

dition is for his appearance at the next Sessions, and to abide

by the order which may be there made, then say]—The
condition of this Recognizance is such, that if the said A.

F. shall personally appear at the next General Sessions of the

Peace, to be holdcn for the said county, and shall well and
truly abide by and perform such order as shall be there made
m that behalf: or if no such order shall be made at the said

t^essions, then if the said A. F. shall well and truly abide

. -H^t
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by and perform the said above mentioned order of the said

Justices, then this Recognizance to be void ; otherwise of

force.

Acknowledged before me,
'

, A. T., J. P.

I -7) No. 15.

M^i

Commiinient, where the Party convicted of not complying

with the Order for maintenance, has neglected and re-

fused to give theforegoing Securityfor the performance

of the Order, orfor Appearance at the iikssions.

County of ) To A.

5 ship of—
[Seal.] Keeper of

C. one of the Constables of the towii-

—, in the said County ; and to the

the Common Gaol at , in the

said County.

Whereas information and complaint upon oath, have

been made before me, A. T., one of Her Majesty's Justices

of the Peace for the said county, by A. O. one of the Over-

seers of the Poor of the township of in the said county,

that by an order under the hands and seals of A. M. and A.

R., two of Her Majesty's Justices of the Peace for the said

county, A. F. of in the county of , labourer, is

adjudged to be the reputed father of a (male) bastard child,

born of the body of A. S., single woman, in the township

of in the said county of , and that against the said

order, no appeal hath been preferred. [Or,—and that the

said order was upon appeal confirmed by the Court of Gene-

ral Sessions, holden in and for the said county, on the

day of last.] And that in and by the said order, it is

ordered, that he the said A. F. shall pay the sum of
,

for and towards ; and further that the said bastard child

is now living within the said township of , and that the

said A. F., has had due notice of the said order, and that

the sum of due by the said A. F. under and by the

said order, has not been paid, and that demand of payment

thereof has been made upon the said A. F., but that he hath

refused to pay the same ; whereby the said sum of , is

now due and owing from the said A. F. to the Overseers of

the Poor of the said township of , on the account afore-

said ; and thereupon, he the said A. O. hath prayed me,

that the said A. F. might be brought before me, to answer

the premises, and to make his defence thereto : and whereas

the said A. F. having been thereupon duly summoned, now

appears before me the said Justice, [or, doth not appear be-
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order of the said

)id; otherwise of

fore mc,l to answer untv the said complaint, and to be fur-

ther dealt with according lO Law ; and it appeareth unto nic

tlie said Justice, as well on the oatii of the said A. O., as

otherwise, that the said sum of , is now due and owir^

from the said A. F. to the Overseers of the Poor of the said

township of , on the account aforesaid. But the said

A . F., being called upon by me the said Justice, to show

cause v;hy the said sum is so unpaid, doth not show to me any

reasonable or sufficient cause for the same, I the said Justice

do therefore order and adjudge, that he the said A. F. is

guilty of the offence aforesaid. And whereas the said'^A. F.,

has neglected and refused to give security to perform the

said order, or for his personal appearance at the next Gene-

ral Sessions for the said county, and to abide by such order

as might be there made in that behalf, pursuant to the Sta-

tute in such case provided ; I the said Justice, do therefore

hereby further order and adjudge, that for his offence afore-

said, of not paying the said sum of due under and by

the said order, he the said A. F. be committed, and he is

accordingly by me, hereby committed to the common gaol of

the said county, at , to be there detained in custody

for the siiacc of six months ; or until he the said A. F. shall

give the said security touching the said order, pursuant to the

said Statute ; or shall be thence delivered by due course of

Law. And I do hereby charge and command you the said

constable, forthwith to take and convey the said A. F. to the

said common gaol of the said county, at , and there de-

liver him to the keeper thereof, together with this precept.

And I do also hereby comr and you the said keeper of the

said common gaol, to receive the said A. F. into your cus-

tody, in the said gaol, and him there safely to keep and de-

tain for the space of six months ; or until he shall give the

said security, pursuant to the Statute aforesaid, or shall be

thence delivered by due course of Law. Given under my
hand and seal, the day of—
hundred and .

' ^

i f

one thousand eight

A. T., J. P,

Note.—By the Provincial Act already cited, which is

similar to the English Statute, of the 18 Eliz. c. 3, the pay-

ment of money due upon an Order of Maintenance cannot

be immediately enforced against the party by whom it has

been adjudged to be due ; but he can only be required to

give security for the performance of the Order, or for his ap-

pearance at the Sessions, and to abide by any Order which
may be there made ; or in default of giving such security,

may be committed to gaol, or the house of correction, for six
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months. This defect in the said Enghsh Statute, as to im-

mediately enforcing tlie payment of the money due under

an Order, has been remedied by the 49 G. 3, c. 68, and it

is highly expedient, to avoid delay and expense, that a sim-

ilar amendment should be enacted in this Province. >

-S

BATTERY, see ASSAULT.

BEEF AND PORK.
.

I I. Weighing of Beef. * •

Inj: ;" ft i

By the 10 G. 4, c. 17. 4 V. 47. '' The Grand Jury for

each County, at the first General Sessions, annually, shall

nominate five or more persons in each township, out of

/ whom the Court shall appoint two or more, to inspect and

/ weigh beef sold to any butcher at a stated price, by the

pound or hundred weight, and slaughtered by him, within

\ tiie township where sold. And by Sec. 4, any butcher who
shall not employ one of such Inspectors, to inspect and

weigh the beef of all cattle purchased and slaughtered by

him as aforesaid, shall forfeit for every head of such cattle,

twenty shillings, to be recovered before one Justice ; ono

half of such penalty to go to the party prosecuting, and the

other half to the poor of the township where the penalty is

recovered." Temporary Act.

The following amendments have been made to the before

recited Act, by the 2 Vic. c. 11. Sess. 1839, Sec. 2. Five-

ry such Inspector and Weigher shall be sworn to the faith-

ful and impartial discharge of his duty, in the same man-

ner as ether Town Officers are sw^orn.

Sec. 3. No such Inspector shall on any pretence, in in-

specting and weighing beef as directed by the first mention-

ed Act, deduct from any quarter of beef, more than what

shall be a fair and reasonable allowance for any bruises which

may have been sustained by the cattle from which such beef

shall be made, and shall appear to be injurious to the beef

;

under a penalty not cteneding five pounds, nor less than

two pounds. i
-

. f' s.

Sec. 4. Every penalty imposed by this Act, or by the

first mentioned Act, shall be sued for and recovered in like

manner, and by the same means, as if such penalty were a
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private and individual debt, due to the person who will sue

for the same, before one Justice of the Peace for the county

wherein the offence, for which the penalty hath been impo-

sed, was committed, and shall be applied, one half to the

person suing for the same, and the other half to the poor of

the township or place where the offence was committed.

Annual.
The following amendments to the foregoing Acts have

been enacted, by the 4 Vic. c. 107, Sess. 1841. Sec. 2
&, 3. Such Inspectors and Weighers shall no longer be ap-

pointed by the Grand Jury and Sessions, but the Lieutenant

Governor or Commander in Chief may nominate and appoint

in any township or place where it shall be required, any two

or more persons to be inspectors and weighers of beef, which

persons, when so appointed, shall have, use, and exersise

the same powers and authorities, and be liable to the same
duties, provisions, and penalties, and be entitled to the same

fees and emoluments, as any person or persons appointed

for the inspecting and weighing of beef, under the before men-
tioned Acts hereby amended. Annual.

The amending Act first mentioned, having provided

that every penalty shall be sued for and recovered in the same
manner as if the same were a private debt, the proceedings

and forms in all such cases will be the same as are prescribed

for the recovery of small debts, before a Justice or Justices,

and will be found set forth under the Title—Summary Trials.

II. Inspection of Beef and Pork for Exportation.

By the II Geo. 4, c. 6. 4 Vol. 76, "The Grand Jury

annually, at the General Sessions, when the town officers are

appointed, shall nominate four persons in each township, out

of whom the Court shall appoint two, to be Inspectors and
re-packers of beef and pork intended for exportation." By
Sec. 12.—On Inspector stating on oath, before any Justice,

his suspicion that any beef or pork not inspected, is shipped

on board any vessel for exportation, assigning the causes of

his suspicion, the Justice, if he thinks the suspicion well

founded, shall issue his warrant to such Inspector, to enter

on board such vessel, and to make search for such beef or

pork and if any such shall be found, the Justice on applica-

tion by such Inspector shall issue his warrant directed to the

Sheriff, his Deputy, or any Constable, to enter on board such

vessel and to cause such beef or pork to be re-landed, and
delivered to the owner thereof, upon his paying all reasonable

and lawful expences for the said warrant, search and re-land-

71
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ing. Every person obstructing the Inspector in making such

search, or in re-landing such beef or pork, shall forfeit lifty

pounds ; to be recovered on the oath of the Inspector, and to

i>e paid to the Overseers of the Poor of the township where

the offence was connnitted. Perpetual.

The following amendments have been made to the fore-

going Act, by the 2 Vic. c. 10. Sess. 1841, Sec. 1.—It shall

be lawful to use for hoops on any barrel or half barrel, in which

beef or pork is to be packed or re-packed, as well ash, oak or

hickory, as also yellow birch, or maple hoops : Provided,

that in every other particular, such barrel or half barrel be

conformable to the said Act hereby amended. Pei'petual.

Sec. 2. All beef and pork packed or re-packed, in bar-

rels or half barrels, for sale, whether intended for exporta-

tion, or for home consumption, shall be insjjected and brand-

ed in the same manner as is directed by the said Act with

respect to beef and pork for exportation ; and all the rules,

regulations, enactments, allowances, penalties and forfeitures,

in and by the said Act enacted, provided, imposed and made
applicable to beef and pork packed or re-packed for expor-

tation, shall apply and are hereby provided, enacted, imposed

and made applicable to all beef and pork packed and re-

packed in barrels or half barrels, for sale, whether for con-

sumption in this Province, or for exportation. Perpetual.

Note. All the penalties and forfeitures imposed by the

two foregoing Acts relating to the inspection of beefand pork,

are to be sued for and recovered in tiie Supreme Court.

No. 1.

Form of Affidavit of Inspector under the first mentioned

Statute, stating his Suspicion that Beef or Pork is

Shipped icithout being Inspected.

County of ) Personally appeared before me A. M., one of

^ Her Majesty's Justices of the Peace for the said

county of , A. I. of the township of , in the said

county, one of the Inspectors for the said township, of salted

beef and pork intended for exportation ; who being by me
duly sworn, on this day of in the year of our Lord

one thousand eight hundred and , deposeth and saith,

that &c. (here state the fact of the offence of shipment with-

out inspection, or the causes of suspicion that the offence has

been committed.) A. I.

Sworn before me, .*:"i *.'

. : -
. A. M., J. P. :.-;—•- ..- . •

'•
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" !'•':
" JVarrant on the foregoing Affidavit.

rounty of > To A. I. one of the Inspectors for the

5 township of in the said county, for the in-

[Seal.] spcction of salted beef and pork, intended for ex-

portation.

Whereas on the — day of , in the year of our

Lord one thousand eight hundred and , information

and complaint on oath have been made before me A. M.,

one of Her Majesty's Justices of the Peace for the said

county, by you the said A. I., stating that, [here re-

cite the fact of tjje oftence, or causes of suspicion as stated

ill the affidavit ;] These are therefore in the name of our

Lady the Queen, to authorize and require you the said A.

I., willi necessary and pro|)er assistants, to enter in the day

time, on board of the said vessel, called the , and
there diligently to search for, and wake discovery of any

salted beef or pork shipped on board of the said vessel, for

exportation out of this Province ; and if any of the same
shall be found upon such search, that you make it known to

me, together with your doings hereon, that I may further

cause to be done thereupon, what is by law required in that

behalf. Given under my hand and seal, at in the said

county, the — day of , in the year of our Lord 18

A. M., J. P.

No. 3.

Warrnntfor entering a Vessel having on board Uninspec-

ted Beef or Pork for exportation, and causing the

same to be re-landed.

County of ) To the Sheriff of the said County of
,

5 or his deputy
;

(or to E. C, one of the Con-
stables of the township of in the said county, and to

each and every other of the Constables in and throughout

the said county, respectively.)

[Seal.] ^:^-;-'' -- -• -^--^.'^--'o :

Whereas it has been made to appear to me, A. M.,

one of Her Majesty's Justices of the Peace for the said

county, on the information of A. I, one of the Inspectors

for the said township, of salted beef and pork intended for

exportation from this Province, under and by virtue of a
search warrant, directed by me to the said A. I., that

barrels of salted beef, which have not been inspected as by

10

J! U {.'

IP
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law provided and directed, are now on board of the ship or

vessel, called the , now lying in the port of in

the said county, and whereof E. M. is master, and which

beef is shipped on l)oard of the said vessel for exportation

from this Province, contrary to tho Statute in such case pro-

vided ; These are therefore to authorise and require you,

with necessary and proper assistants, forthwith to enter on

board of the said vessel, and to cause the said barrels

of uninspected beef to be re-landed from the said vessel,

and to be delivered to the owner or owners thereof, upon

his or their paying all reasonable and lawful expenses of the

aforesaid search warrant, directed by me to the said A. 1.,

and also all reasonable and lawful expenses of making the

said search, and of the re-landing of the said barrels of beef

as herein commanded. Herein fail not. Given under my

hand and seal at in the said county, the — day of

, in the year of our Lord
A. M., J. P.

i ''s'j

BILLETING.
By the 35 Geo. 3, c. 4. 1 V. 350.—Any one Justice

inhabiting in or near any town or place, may quarter and bil-

let the officers and soldiers in His Majesty's Service, when

marching from one district to another, in inns, taverns and

alehouses ; and where there shall not be found room in such

houses, then in the houses of persons selling spirituous liquors

by retail ; on the officer or non-commissioned officer com-

manding the regiment, or detachment, producing to such Jus-

tice the order of the Officer commanding His Majesty's For-

ces within this Province, directing such march. And if any

such person to whom any such billet is directed and presented

shall refuse to quarter and billet the officers and soldiers he

is therein directed to receive, he shall forfeit five pounds for

each offence, to be recovered in any Court of Record. Per-

petual.

By the 48 G. 3, c. 2. 2 V. 44.—Whenever any regiment

or detachment of His Majesty's Forces, or of the Militia, shall

be ordered to march from one district of the Province to an-

other, it shall be lawful for the Justices of the Peace inhab-

1

iting in or near any town or place, at or through which such

forces shall arrive, or pass, to quarter and billet the officers

and soldiers of such forces, in inns, taverns and ale-houses

;

and where there shall not be sufficient room therein, then to

' iiuiMflimiitiin
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therein, then to

quarter the remainder of them in the houses of persons selling

spirituous li(]|uor8 by retail, and of those who have within one

month previous to the marching of such forces, kept an inn,

tavern or ale-house. And by Sec. 4,—In places where there

may not be a sufficient number of public inns, taverns, and
licensed shops, whereon to billet the whole of any detachment

of soldiers or militia that may be on their march, it shall be

lawful to billet a part of such detachment, on other house-

keepers, in the discretion of the Magistrates giving billets for

the same.

Sec. 5 & 6. Any two Justices for the county where

any march of the regular or of the militia forces is to com-
mence, or for the county through which, or to which, any

such march is to be continued, upon the application of the

commanding officer of such forces, and a route signed by the

Governor or Commander in Chief, shall order a suitable num-
ber of horses, carts and waggons, to be furnished for convey-

ing upon such route, the baggage of such forces ; and shall

also determine what i^ersons shall provide the same. If any

person shall refuse or neglect to furnish such horses, carts, or

waggons, upon any such order of two Justices, without a rea-

sonable excuse to be allowed by them, on complaint by such

Justices or either of them, to the next Court of General Ses-

sions for the county, the Court shall order the party com-
plained of, to be brought before them, and shall hear and de-

termine such complaint ; and if such party shall be convicted

of wilfully disobeying such order, he shall forfeit and pay forty

shillings, to be levied by distress and sale of his goods and
chattels, and to be paid to the officer commanding the militia

of the county, to be applied to the services thereafter in the

Statute mentioned. Annual. - . , ,

Note.—The first Statute above recited, is a perpetual

one, and it has never been actually repealed, but as the lat-

ter Statute embraces nearly all the provisions of the first, and

also contains many further regulations on the subject, it may
probably seem doubtful, whether the first is still in force ; or

whether it is not virtually repealed, or superseded by the lat-

ter. It is to be observed, however, that the two Statutes

differ in the following, among other particulars, viz.—that the

first relates only to the regular forces, and contains a penalty

for refusing to quarter troops as directed ; while the latter

Statute relates to both descriptions of force, but does not im-

pose any penalty for refusing to receive troops under a billet.

The duty of Justices under the last recited Statute, is

so clearly set forth in the Statute itself, that no directioiis on
the subject need here be given.

: , i;v;
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BILLETING.

" By the 6 Vice. 85. Sess. ISV),— It is enacted that no

charge shall be made against, nor any monies drawn from th(

Treasury under the before recited Acts, or any of them, foi

the billeting of soldiers in search of deserters from Her Mu-

jcsty's Forces, or for any other charges than for the cxpenct.s

of the billeting of such forces, or of the militia, when on their

inarch from one part of the Province to another. iVo/ limiled.

m-

BILLS AND NOTES.
By the 1 & 2 G. 4, c. 38. 3 V. 115. The issue niir

circulation of bills, notes or undertakings, payable to bearer,

or otherwise, negotiable for a less sum than twenty-six shil.

lings (except Treasury notes, or notes or engagements be-

tween debtor and creditor,) are prohibited, under the penalty

of twenty shillings for each such bill, note, or undertaking,

so issued or circulated ; such penalty to be recovered by any

person in a summary way, before two Justices, and to be le-

vied by execution in the usual form ; one half of such pen-

alty to be paid to the informer, and the other half to the poor

of the town or place in which the oflence has been commit-

ted. By Sec. 5.—The sum due on any such bill, or note,

may be recovered by the holder thereof, from the person li-

able to the payment of the same by suit in a summary man-

ner before one Justice. Perpetual.

The form of an Information to recover penalties under

the above mentioned Statute, can readily be framed from

the general form which will be found under the Title,—In-

formation ; and as the proceedings for the recovery of such

penalties, as well as for the sum due on any such bill, or

note, are to be in a summary manner, as in cases of debt,

the forms of Summons and Execution in both cases, will be

similar to those which will be found under the Title,—Sum-

mary Trials. In the body of the Summons, however, it

should be stated, for what sum, and on what account the

party is sued. The person who informed and sued, cannot

be a witness to prove the offence, being entitled to a part of

the penalty.

By the 4 Will. 4, c. 24, 4 V. 274, " Any person who

shall forge or counterfeit any such bank bill, or note, as may

be issued under the Statute, or who shall alter the same, so

that it shall appear to be of greater value than when origin-

ally issued ; or who shall knowingly offer, or pass in pay-

ment, any such forged, counterfeited or altered bank bill, or

l!l!;/^i^
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he imprisoned for u term not exceeding seven years, in the

Bridewell, an<l be there kept at hard labour ; and shnll pay

all charges of prosecution. Hy Wee. 10, stealing, or attempt- Htenling.

ing to steal any such bank bill, or note, is declared to be

the sanjc oftence as stealing, or attempting to steal money to

die same amount as is expressed on the face of such bill or

note. Perpetual.

These enactments it would seem, are virtually repealed

by the Act of the 4 Vic. c. 7. Sess. 1811, with regard to

Stealing Bills, Notes, and other papers ; and the 5 Vic. c.

'JO, Scss. 184!2, as to /or/^iw^ the same, and utteriiig them,

knowing them to be forged. The following is the enact-

ment on the subjert by the first mentioned ytatute. Sec. 14.

If any person shall steal any Bill, Note, Warrant, Order,

or other security whatsoever for money, or for paymer\t of

money, whether of this Province, or of Great Britain, or of

Ireland, or of any foreign state, every such oIKender shall

be deemed guilty of felony of the same nature, and in the

same «legree, and punishable in the same manner, as if he

had stolen any chattel of the like value with the nioiiey due
on the security stolen, or secured thereby, and remaining

unsatisfied. Perpetual.

By the aforesaid 5 Vic. c. 20, Sess. 1842, *' If any Forging, nt-

person shall forge, or alter, or shall offer, utter, dispose of, tcring, &c.

or put off, knowing the same to be forged or altered, any
Exchequer Bill, or Exchequer Debenture, or any Note or

Bill of Exchange, of the Governor and Company of the

Bank of England, commonly called a Bank Note, a Bank
Bill of Exchange, or a Bank Post Bill, or any indorsement

on, or assignment of any such Note, or Bill, or any Note
ciilled a Province or Treasury Note, or any other undertak-

ing or security for the payment of money out of the public

funds of this Province ; any Bank Note of any incorporated

Comjmny, or of any person or persons, legally issuable in

Nova Scotia, or elsewhere ; any Bank check, or any Bill of

Exchange, or any Promissory Note, for the payment of

money, or any indorsement on, or assignment of, any Bill

of Exchange or Promissory Note for the payment of money,
or any acceptance of any Bill of Exchange, with intent in

any of the cases aforesaid to defraud any person whatever,

every such offender shall be guilty of felony ; and be liable

to be imprisoned for any term not exceeding four years.

Sec. 10. If any person shall without lawful excuse,

the proof whereof shall lie upoii the party accused, pur-

chase, or receive from any other person, or liave in his cus-

4

if

4 K.
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tody or possession, Hiiy torged Province or Treasury Note,

Bank Note, Bank Bill of Exchange, or Bank Post Bill, or

blank Treasury Note, or blank Bank Note, or blank Bank
Bill of Exchange, or blank Post Bill, knowing the same re-

spectively to be forged, every such offender shall be guilty

of felony ; and be liable to be imprisoned for any term not

exceeding four years.

Sec, IG. Provides, that in all cases where any of the

offences aforesaid has bnen committed, with regard to any

Bill, Note, or other paj)er aforesaid, made, or purporting to

have been made, in any country out of the Province, or in

whatever language or languages ; every person so offending,

and all aiders and abettors, shall be i)unishable under the

Act in the same manner as if the writing or matter had pur-

ported to be made, or had been made within the Province

;

and also further provides, that where any of the offences

aforesaid has been committed, with regard to any Bill, Note,

or other paper for the payment of money only, or for tlio

payment of money, together with some other purpose, and

made payable, or purporting to be made payable, in any

place whatever out of the Province, and in whatever lan-

guage or languages, and whether under seal or otherwise,

every person so offending, and all persons aiding and abet-

ting such person, shall be deemed offenders within the

meaning of the Act, and be punished in the same marnier

as if the money had been payable, or had purported to be

payable in this Province. Perpetual.

The informations taken by the Justice under any of

these Statutes, must be upon oath. For directions as to

the course of proceeding on any such information, and for

the forms, see, respectively. Titles,—Jnformatioti, Warrant,

Examination, Bail, and Commitment ; also Titles,—Forge-

:ry and Larceny.

BISCUIT, See BREAD.

BLASPHEMY AND PROFANENESS.

iiiiy'

Mlf. :.

1 |«;i

.J

Bv the 32 G. 2, c. 20. I V. 28, persons who shall

wilfully blaspheme the Holy Name of God, or deny, curse,

or reproach the true God, his creation or government of the

world ; or deny, curse, or reproach the canonical Scriptures,
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lersons who shall

or deny, curse.

)vernment of the

)nical Scriptures,

in the books of the Old and Now Testament, shall, on con- -

viction at the Court of Assize or Sessions of the I'eace, bo /
set twice in the pillory, for one hour each tin»e ; or be impri- /

soned for three months at the discretion of the Court. Ver-

petual.

BREAD.
By the 3 G. 3, c. 3. 1 V. 87.—Flour, biscuit and ship riour and

bread shall be sold, bartered or exchanged, only by weight, iirvni\ to bo

and every person who shall sell, barter or exchange the same
*vei„li7only

ill any other manner, shall forfeit the article, and shall also

forfeit the sum of twenty shillings for every hundred weight,

and so in j)roportion for a less quantity of the same, wiiich

has been so sold, bartered or exchanged ; such penalty with

costs of prosecution, to be recovered on the oath of one wit-

ness, before any two Justices for the county. The article

forfeited shall be applied to the use of the poor of the town

or place where the offence was connnitted, and the penally

recovered shall go to the jierson who informed and sued for

the same. Provided that all prosecutions shall be conunenced

within ten days after the offence was committed.

Note.—If the penalty adjudged is not paid on convic-

tion, it is conceived that neither a warrant of distress against

the goods of the offender, nor any prjcess against his body

can be issued, as no final process of any kind is directed or

authorised by the Statute.

By the 36 G. 3, c. 8. 1 V. 371, made perpetual by 48 A«Mze of

G. 3, c. 2iJ. 2 V. 22.—" General or Special Sessions may set
"'*'"''•

the assize of bread, made and offered for sale, in the maimer
prescribed in the Statute ; and in any place where such as-

size is established, no person shall make for sale, or sell,

or expose for sale, any sort of bread, other than wlieaten

bread, and such other sorts of bread as in such place shall by
the Court lie publicly allowed to be made or sold, under a
|)enalty of not more than twenty shillings, nor less than five

shillings, to be recovered before any Justice or Justices.

Sec. 8 & 9. When the Justices in Sessions shall order

and allow bread to be made for sale, mixed of different kinds

of flour or meal, the bakers shall conform to the regulations

made and published by such Justices, under a penalty not

exceeding twenty shillings, nor less than five shillings, in the

discretion of the Justice before whom the party shall be con.'

victed.

I ,
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Sec. 10. Bread for .sale shall be well made, without any

damaged or musty ingredients ; on pain, that every person,

(other than a journeyman or servant) who shall offend, shall,

on conviction before one Justice, forfeit not more than three

pounds, nor less than forty shillings ; or be committed to the

house of correction, or the county jail and be there kept at

hard labour, for not less than seven days, nor more than four-

teen days, at the discretion of the Justice, and every jour-

neyman and servant, knowingly offending therein, shall, on

the like conviction, forfeit not more than forty shillings, nor

less than twenty shillings ; or be committed as aforesaid.

And the Justice before whom any offender shall be convic-

ted, shall, out of the money forfeited, cause the offender's

name and offence to be published in some Newspaper.

Sec. 11. Persons making, selling or offering for sale,

bread of less weight than the assize established, on conviction

shall forfeit not more than five shillings, nor less than one

shilling, for every ounce deficient in a loaf, and for any de-

ficiency less than an ounce, not less than a sixpence, nor more

thun two shillings and sixpence, according as any Justice be-

fore wliom any such deficient bread shall be brought, shall see

fit to order ; so as such bread be weighed before such Jus-

tice, within twenty-four hours after it was baked, or sold, or

exposed for sale ; unless the party against whom the com-

plaint has been made, can make out to the satisfaction of the

Justice, that the deficiency arose wholly from some unavoid-

able accident in baking, or otherwise, or was occasioned by

some accident, contrivance, or confederacy.

Sec. 1 2. Bread for sale shall be marked with the initial

letters of the baker's name, and of the quality of the flour,

under a penalty of not less than five shillings, nor more than

twenty shillings, in the discretion of the Justice before whom
the offender shall be convicted.

Sec. 13 &. 1 4. Clerks of the Market, Justices of the

Peace, or Constables authorized by warrant of a Justice, may,

in the day time, enter any house, shop, or other place belong-

ing to any baker or seller of bread, and search for, weigh and

try any bread, and if any of the same on trial by such Jus-

lice, or Clerk of the Market, or on proof by one credible

witness, l)efore any Justice, shall be found deficient in weight,

or not truly marked, or deficient in due working, or baking.

or in the goodness of the stuff, or mixed with improper or

undue proportions of flour or meal, or with any ingredients

not allowed by the Act, such bread may be seized and dis-

posed of to poor persons, as the Justice may see fit ; and any

person obstructing sucli search or seizure, shall forfeit not less
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see fit ; and any

ill forfeit not less

than twenty, nor more than forty shillings. Provided, that

if any baker shall make it appear to the Justice, that the of-

fence for which he paid the penalty, was occasioned by his

journeyman, or servant, the Justice shall issue his warrant to

bring such offender before iiim, and on being convicted the

Justice shall order what sum he shall pay, by way of recom-

pense ; and on his failing to pay the same, the Justice shall

commit him to the house of correction, or other prison, there

to be kept to hard labour, for any time not exceeding one
month, unless payment be sooner made.

Sec. 17. One Justice, or more, may hear and deter- He.iring

mine in a summary way, offences against the true intent of Oflencen.

the Act ; and for that purpose, may summon the party ac-

cused, and on his not appearing, or offering sufficient ex-

cuse therefor, may on affidavit of offence, issue a Warrant

to apprehend him, and whether he is arrested or not, the

Justice may proceed to examine witnesses as to the offence,

and either convict or acquit, and on conviction of the party,

if the money forfeited shall not be paid within twenty-four

hours after conviction, the Justice shall issue a warrant of

distress against his goods and chattels ; and if within five

days after levying thereof, the money forfeited shall not be

paid, the goods seized shall be appraised and sold ; and out

of the proceeds, the penalty, and all charges shall be de-

ducted, rendering any overplus to the owner ; and for want

of distress the party convicted shall be committed to the

county jail, or house of correction, for not less than seven

days, nor more than twenty-one days, unless the penalty

and charges shall be paid, before the expiration of the term

of commitment, half of such penalties to go to the informer,

and the other half to be paid by the Justice, into the Ses-

sions, to be there disposed of, for better carrying the Act
into execution.

Sec. 19. Justices and others sued for my thing done Pleading

under authority of the Act, may plead the general issue, J?"''."
."""^

,
, . _,,

•'
. , ^^ .' /J * II ^ • limitation of

and give the special matter m evidence, and on judgment in

their favour, shall have treble costs. No person to be con-

victed for any offence against the Act, unless the prosecu-

tion for the same be commenced within three days after the

offence committed. Perpetual.

For the Forms required under this Title, see respectively,

I Titles,—Information, Summons, Warrant, Conviction, Dis-

tress, Commitment,— the forms under which Titles may be

[readily altered or filled up, so as to answer. ., .

11

pruaecutions.

m:

.»'• '.?t'
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BRICKS.
,.u Cm'-

By the 32 G. 3, c. 4. 1 V. ^>rh>, " 7MI Bricks for K\h,

shall be inspected by the olficors appointcfl for that purpiiso,

and those who shall refuse to ac<:ept of the oHieo, or who
shall be guilty of any netiflect or misbehaviour, in the excru-

tion of the duties thereof, sliall forfeit and pay for the uso

of the poor in the town wherein they reside, a sum not e.v-

ceedinrr three pounds, to be recovered before any two Justi-

ces of tlie Peace for the Countv.

The above Statute is repealed as to tlie size of bricks.

by the 5G G. 3, c. 21. 2 V. 209, which enacts, that all

bricks made in this Province for sale, or sold therein, shall

be of the size and dimensions following, that is to say : thcso

of the larger size shall be nine inches in length, four inches

and three-eigliths of an inch in width, and two inches and

one half in thickness ; and those of the smaller size, shall he

eight inches and one quarter in length, four inches in width.

and two inches in thickness. And all bricks sold or ofrcncl

for sale, shall be inspected by one of the ofliccrs appointed

for that purpose ; and all such bricks of any other or differ-

ent dimensions than is above provided, shall be seized by

the said inspector, unless their actual size and dimension.s,

shall have been declared by the owner or seller thereof, and

he shall have sold or offered them for sale, as and for bricks

of such their actual size and dimen.sions ; and ull bricks in-

spected as aforesaid, that shall not be well burnt, or be

otherwise good and merchantable, sliall be seized by the in-

spector, unless the same siiall have been sold or offered for

sale, as inferior or refuse bricks.

Sec. 4. The Inspector shall receive from the Seller,

nine pence for every thousand bricks inspected, and so in

proportion for any smaller number.

Sec. 5. If the number of bricks si'izcd, do not e.\cecd

two thousand, the offender may be convicted before one Jus-

tice of the Peace, upon the oath of one witness or more

;

and upon such conviction, the bricks so seized shall be ad-

judged forfeited ; and the person convicted, shall be adjudi,^-

ed to pay the costs of prosecution ; one half of the forfeiture

shall go to the inspector who made the seizure, for his trouble.

and expense of storage and prosecution, and the other hall"

to the use of the poor of the county where the conviction

shall take place. Perpetual.

For the Forms required, see, respectively. Titles—hi-

formation, Summons, Conviction.
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BRIDEWELL, Sec

V Ml III

By the 'i'-i, G. 2. c. 1, Sec. '2. I V. 41, (which relates Wlmt ptrsous

only to the town of Halifax.) it is provided, that the Justices "'i'y ^^ com-

of the Peace in their (Jeneral Sessions, or any one Justice
"""** '

out of Court, may send and commit to the House of Correc-

tion, to be ke[)t, j:,^overncd and punished, according to the

rules and orders thereof, all disorderly and idle persons, and
such as shall be found beg<»ing or practising any unlawful

gauie«, or pretending to fortune telling, connnon dmnkards,
persons of lewd behaviour, vagabonds, runaways, stubborn

servants, and children, and persons who notoriously mispend
(heir time, to the neglect and prejudice of their own or their

lannly's support; u\yon due conviction of any of the said of-

fences or dii5orders. Fcrpclucd.

By the :J2, (1. ;J, c. 5. I V. 293, The Justices of the Providing

Peace and (Jrand Juries of the several counties and districts, Work-housos

ill their General Sessions, when they shall think necessary,

may provide proper buildings, or aj)propriate a certain part

of the county or district jail as a workhouse, or house of cor-

rection ; and the Justices in their Sessions, or any one Jus-

tice out of Court, may commit thereto, all persons of the

descriptions mentioned in the above second clause of the

above Stat. 33, G. 2, c, 1 , which clause, is hereby extend-

ed to the whole Province. The Justices in Sessions, shall

appoint keepers of the said workhouses, and shall nomi-

nate three of their Bench to have the inspection of such

workhouses, one of whom, in rotation., shall visit the same,

at least once in every month, to see that such persons as

shall be committed theieto, bo kept diligently at work, and

to rectify any abuses that may be found in the management
thereof, in concurrence with the other Justices ; and such

Justice, shall rc{iort the same without delay to the Justices in

their Sessions. The term for which persons shall be com-

mitted to such workhouses, shall be, until the meeting of

the next General Sessions of the Peace, or until otherwise

discharged by law. Provided however, that it shall be law-

ful for the Justices appointed as aforesaid, to visit such

workhouses, or for any other two Justices of the Peace for

the County, at any time to discharge any person committed

to the same, if they shall think it tit imd proper so to do.

Fcrpetual.

By the 5G G. 3, c. G. 1 V. 201, the Court before whom Pwii.lnnent

any person shall be convicted of any clergvable felony, lar- 'JorClerpyablc

ccny, ' ' '- '- '
'' *- ' *'''""

i-r.W

of receiving stolen good: ,, knowing them to be stolen
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84 BRIDEWELL, &c.

or other lesser criminal oftbnce, may sentence tlie ofTendcr

to be put and kept to hard labour in the house of correction

at Halifax, or elsewhere, or upon the highways or other

public works in the Province, for any time not exceeding

seven years. Perpetual.

Note.—The power given in this Act of sending to the

Bridewell at Halifax, offenders convicted in any other parts

of the Province than Halifax, may be considered to be vir-

tually taken away by the 7 Vic. c. 3. Sess. 1844, establisli-

ing the Provincial Penitentiary, by which Act convicted

criminal oflbnders, in all parts of the Province, may be re-

moved to such Penitentiary.

For general directions as to the proceedings under the two

first Statutes above recited ; and for the Forms required, see

Titles,—Information, Warrant, Conviction, Commitment.

BRIDGES.
By the 5 W. 4, c. 13, 4 V. 385, Presentments may be

made, and confirmed in the General Sessions, or, on neglect

of presentments, amercements may be made, for the pay-

ment of all such sums of money as may be necessary to be

raised, or expences that may have arisen, for the building or

repairing of Bridges within the county or district. Tempo-
rary.

As to trotting or galloping over bridges, see Title,

—

Carriages.

By the Common Law, Counties are chargeable with

the repair of public bridges. 1 Burn^s, 367.

BUGGERY.
By the 4 V. c. 6, Sec. 14, Sess, 1841, Persons who

shall be convicted of the detestable sin of Buggery with

mankind, or beast, shall suffer death.

The Forms and the proceedings by the Justice, will be

the same as in other cases of felony, or of assault, &.c., for

which, see respectively, Titles,—Information, Warrant, Ex-

amination, Commitment. Justices cannot discharge a party

on bail for this offence, but must commit them to prison,

but two Justices may admit to bail a person who it appears

on trial before them, made tho assault, with intent to com-

mit the offence. See Title,-*-Assault and Battery.
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BUOYS, sec NAVIGATION.

BURGLARY.
in breaking andBurglary is a felony at common law,

entering the mansion house of another, in the night, with

intent to commit some felony, within the same, whether the

felonious intent be executed or not. Hale's Sum. 79. 1

Burn's, 393.

To constitute a breaking, the entrance must be obtain- Breaking.

ed either by fraud, conspiracy, threat, or force. If the

I door Oi* a mansion house stand open, and the thief enter,

[or if the window of the house be open, and a thief with a

hook or other engine, draweth out some of the goods of the

I owner, there is no burglary in either case ; because there is

no actual breaking of the house. But if the thief breaks the

glass of a window, and with a hook, or other engine, draws

out some of the goods of the owner, it is burglary. 3 Inst.

164. 1 Burn's, 394.

And Lord Hale says, these Acts amount to an actual

I breaking, viz : opening the casement, or breaking the glass

Iwindow, picking open the lock of a door, or pulling back

the lock, or the leaf of a window, or unlatching the door

Ithat is only latched, so entering by the chimney, is a break-

ling, for it is as much closed as the nature of things will per-

Imit. I Burn's, 394.

If a thief enter a dwelling house in the night, through

outer door being left open, or by an open window, and
I when within the house, he turn the key, or unlatch a cham-
jber door, with intent to commit a felony, this is burglary.

\ld. 395.

It is deemed an entry, when the thief breaks the house, and Entry.

Ihis body, or any part thereof, as his foot, or his arm, is

Iwithin any part of the house. So if one put a gun into a
Iwindow, which he hath broken, (though the hand be not in,)

lor into a hole of the house which he hath made, with intent

jto murder, or kill, this is an entry, and breaking of the house

;

Dul if he doth barely break the house without any such en-

pry, this is no burglary. Id. 397.

If divers come in the night to do a burglary, and one
pf them break and enter, the rest of them standing to watch
pt a distance, it is burglary in all. Id. 399.

The mansion-house, not only includes the dwelling- What build'

Mm
- 'Hi
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Wliiit hIoiII

}li? (l>'C'IIM!tl

Dircetioiis.

iiij{.^ Mdiision lioiiso, hut ulso tho out-liousts, US barn, stable, cow-bouse,
II. MIS.; Ill-

(livirv-briist!, if tboy be parcel of the iiic.ssu!i;^(', tliou-'b tlicv

are not luulcr t!ie same root, or joimiij^ ccmtiguoiis to it. Iil,

It is not iice{\ssary to make it Innglary, tliat any i)er,soii

bo actually in t!ie house at the very time of the oU'ence com-

milled. Jd, 400.

There can be no burglary in the day time, but only in

tlK! ni.'.5!it ; and therefore if there be day ligiit enough begun

or left, either by the li-^ht of t!ie sun or twilight, whereby

the eouiilcinance of a person nuiy be reasonably discerned, it

is no burglary ; but this does not extend to moon light. Id.

405.

They are burglars who break any house in the night, al-

tliough they tnkc nothing away. /:/. 40G.

Wy the 4 Vic, c. 7, Sec. 9, Sess. 1341, Whosoever
shall bargiariously br(;ak and enter into any dwelling house,

and shall aKsauk witli intent to murder any person beinj,'

therein, or shall stab, cut, wound, beat or strike any sueli

person, shall be guilty of felony, and beiiig convicted lh(;rcol

shall sutler deatji.

Sec. ] 0. AVliosocver sliall be convicted of tlie crime ol

burglary, shall be liable at the discretion of the Court to be

imprisoned for the term of tlie natural life of the oilender, or

for any term not lesstiian one }ear. rerpelual.

Tlie Justice before whom a j);nty cliurged with burglary

is brought, must proceed to examine eonceniing the ollencc,

according to the directio:is contained under the Title,—E.\-|

amination ; arid if the higlier ofTence, with ixu assault, itc, is

proved, although it docs not appear th.at the person charged

is the party who is guilty, yet the Justice cannot disciiarjrc

him, on bail, or ol'icrwise, but must commit him to jail, to

take his trial ; for which sec Title—Commitment. I' or the

oHence in tiie last recited clause, and which is punishable

with imprisojiment, two Justices may or may not bail the I

party, in their discretion, according to the circumstances ol
j

the case. For further information, and as to Forms in case

of bailing, see Title,—Bail. V . ,

. •'-'M\' jvA \o \;;ir .•;•.• 'lit j

No. 1.
*.•.•

-Xi. !• •iJ..

Form of Information of Burglary..
1} :>i\ >' '•

County of ^ The Information and complaint of A. I. ofj

3 5 i" t'^^ ^^^'^ County of yeoman, niadel

on oath the day of , in the year of our Lord oiiel

thouRand eight hundred and before me A. M.. Esquircj

one of Her Maic-itv's Justices of the Peace for the said couutv.l
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lUIIlGLARV.

Tho said d(>ponont saith. that in I ho niiht of fho —
(liiV of , in the ytnir aforesai<l, tlu^ duelling house of him

tlic said A. I., at aforesaid, in the county aforesaid,

was feloniously and burglariously broken o[)en, and the fol-

lowing articles, namely, of tho value of -, and

__ of the value of , of tlic goods and chattels

of him, the said A. I., were feloniously and burglariously

stolen, taken, and carried away from thence ; and that ho

hath just cause to suspect, and doth suspect, that A. O.,

]ate of in the county of labourer, did break into

the said dwelling house, and steal and carry away the said

'foods.

:•,.
, , ^.,.i A. I. .,.

Sworn before me, . .

I,,,,
A. M., J. P.'

;
,,

!

',
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r,,t. t-

;lary.

ilaint of A. I. ot

veouian, made

of our Lord one

A.M.. F^q^if'^'

ir the said county.

- .'in'M '(!''

.i

No. '2.

Warrant to Apprehend, a Burglar

County of > To each and every of tho Constables rcspec-

5 ^'^'*2Jy? ^^^ the several Townships of the said Coun-

[Seal.] ty of

Forasmuch as A. I. of in the county of

j

yeoman, hath this day made information and complaint upon

oath before me, A. M., Esquire, one of Her Majesty's Jus-

Itices of the Peace for the said county, that in the night of

[the day of , in the year aforesaid, the dwelling

I

house of him the said A. 1., at in the county aforesaid,

was feloniously and burglariously broken open, and

of the value of , and of the value of ,

of the goods and chattels of him the said A. I., were felonious-

ly and burglariously stolen, taken, and carried away from

theuce ; and that he hath just cause to susj^ect, and doth sus-

pect, that A. O., late of , in the county of labourer,

(lid commit the said burglary and felony : These are therefore

in Her said Majesty's name, to command you, that immedi-

ately upon sight liereof, you do apprehend the said A. O.
land bring him before me, to answer the premises, and to be

jfurther dealt withal according to law. Herein fail you not.

Given under my hand and seal, the day of in the

Ivear of our Lord one thousand ciirht hundred and
.^ >v, »*,. -• i{„.!^ A. M., J. P.

If there was an Assault, or any personal injury commit-
Ited at the time of the burglary, it must be stated in the Infor-

m
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BURGLARY.

mntion and Warrant, and they must in all cases be fdlc<l up,

as nearly as may be, according to the facts.

For a Form of Commitment, see Title,—Commitment.

y

BURNING.
Malicidi'sly and voluntarily burning the house of ano-

ther, by night or by day, is felony at the common law. 1

Burn's, 413.

By the Statute 4 Vic. c. 5, Sess. 1841,—The following

enactments have been made with regard to burning or des-

troying buildings, ships, and certain other kinds of pro)x;rty,

Sec. 2. Whosoever shall unlawfully and maliciously set

fire to any dwelling-house, any person being therein, shall be

guilty of felony ; and being convicted thereof, shall be liable,

at the discretion of the C^urt, to be imprisoned for the term

of the natural life of the offender, or for any term not less

than seven years.

Sec. 3. Whosoever shall unlawfully and maliciously

set fire to any church, or chapel, or to any chapel for the re-

ligious worship of persons dissenting from the United Church

of England and Ireland ; or shall unlawfully and mahciously

set fire to any public building, or shall unlawfully or malici-

ously set fire to any house, stable, coach-house, out-house,

ware-house, office, shop, mill, malt-house, barn or granary, or

to any building, or erection used in carrying on any trade or

manufacture, or any branch thereof, whether the same or

any of them, respectively, shall then be in the possession of

the offender, or in the possession of any other person, with

intent thereby to injure or defraud any person, shall be guilty

of felony ; and being convicted thereof, shall be liable to be

imprisoned for any term not exceeding fourteen years.

Sec. 4. Whosoever shall unlawfully and maliciously

set fire to, cast away, or in anywise destroy any ship, boat,

or vessel, whereby the life of any person shall be destroyed,

shall be guilty of felony, and being convicted thereof sball

suffer death.

Sec. 5. Whosoever shall unlawfully and maliciously

set fire to, cast away, or in anywise destroy, any ship or ves-

sel, either with intent to murder any person, or whereby the

life of any person shall be endangered, shall be guilty of fel-

ony ; and being convicted thereof, shall be liable, at the dis-

cretion of the Court, to be imprisoned for the term of the na-

tural life of the offender, or for any term not less than seven

years.
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Sec. 7. Whosoever shall unlawfully and maliciously

set fire to, or in anywise destroy any ship, or vessel, whether

tlie same be complete, or in an unfinished state, or shall un-

lawfully and maliciously set fire to, cast away, or in anywise

destroy any ship or vessel, with intent thereby to prejudice

any owner, or part owner of such ship or vessel, or of any

f!;oods on board the same, or any person that hath underwrit-

ten, or shall underwrite any policy of insurance upon such

ship or vessel, or on the freijjfht thereof, or upon any goods

onboard the same, shall be guilty of felony, and be liable to

I

be imprisoned for any term not exceeding fourteen years.

Sec. 10. Whosoever shall unlawfully and maliciously

[set fire to any mine of coal, or cannel coal, shall be guilty of

felony, and be liable, at the discretion of the Court, to be

j

impriaoned for the natural life of the offender, or for any term

I

not less than one year.

Sec. 11. Whosoever shall unlawfully and maliciously

[set fire to any stack of corn, grain, pulse, tares, straw, han-

lin, stubble, hay, turf, peat, coals, charcoal, or wood, or any

pile of wood, shall be guilty of felony ; and be liable to be

imprisoned for any term not exceeding fourteen years.

Sec. 1?. In case of every felony punishable under this

[Act, every principal in the second degree, and every acces-

sary before the fact, shall be punishable in the same manner
as ihe principal in the first degree is by this Act punishable

;

and every accessary after the fact, of any felony punishable

under this Act, shall, on conviction, be liable to be imprison-

|ed for any term not exceeding three years. Perpetual.

When a party is brought before a Justice or Justices

[charged with any offence under the above Statute, he must

be examined concerning it, according to the directions con-

tained under the Title, Examination. On a charge of the

ofl'ence mentioned in Sec. 4, which is punishable with deatii,

Justices of the Peace cannot admit the party to bail, if it ap-

pears on examination, that the offence was committed, al-

though it should appear doubtful if the person so charged is

the party guilty ; but they must commit him to prison. On
la charge of any of the other offences, being punishable with

limprisonment only, <iyo Justices may bail or commit, in their

discretion, according to the circumstances of the case. In

lali cases, the Examinations and Recognizances must be cer-

Ititied and sent in to the Supreme Court, at its next Sitting

|in the county.

For the Forms required on any of the said charges of

IBurning, or setting on fire, see Titles,—Information, War-
|rant, Bail, Commitment, the Forms given under which Ti-

A A>

•/

Directions.
ii m
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BURNING.

ties rcBpectively, may be readily altered or filled up, to as to
|

answer in any such cases.

By the Commission of the Peace, any Justice inayl

cause to come before him, all those who, to any of the peo.

pie concerning the firing of their houses, have used threats,

to find sufficient security for the peace, or their good be-

haviour towards the King and his jjeople ; and if they shulll

refuse to find such security, may cause them to be safely kepi
|

in the King's prisons, until they shall find security.

The Forms in the case of threats of Burning, w'\\\hi-\

found under the Title,—Surety for the Gtwd Behaviour.

-»-

CARRIAGES.
Bvthe33, G. 2. c. 11. IV. 53, The Justices of ihel

Peace in their General Sessions for the county of Halifax,
[

shall every year, in the months of March and September, re-

gulate the fares and rates for the carriage of wood, barrels,!

hogsheads, and other wares and merchandize in the townl

of Halifax, and its suburbs ; and shall cause a table of suclil

rates to be posted up in the most public places therein ; an<i|

if any carman, or owner of trucks or carts, or other carl

riage, shall ask, demand, or receive, any clher or greater!

rates than is allowed by such table, he shall forfeit the surol

of twenty shillings ; to be recovered on the oath of the pro-l

secutor, before any Justice of the Peace for that county ; tol

be levied by warrant of distress. And by Sec. 3, the Justif

ces of the Peace at the Quarter Sessions held in the severall

other counties, are also empowered and required every yearl

in the months of March and September, to regulate the fare?!

and rates of carriages for the several towns in each of the!

said counties, in like manner, and with the same penalties;!

and to be recovered as is before directed. One half of tkl

fines and forfeitures shall be paid to the prosecutor, andm
other half be applied to and for mending and repairing tliej

streets of the town where the offence was committed. Perl

pettud.

Note.—As the last clause of the above Act, directil

the rates of carriages to be established in the Quarter Ses-

sions in the months of March and September, and there are!

no Sessions held quarterly in any of those Counties of th^

Province to which that clause relates ; and as the genen

half yearly Sessions in but few places, if any, meet in thosi

months; and as the clause imposes a penalty and musi
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illed up, so as to

/

I

therefore be construed strictly, it would seem, that under

I
these circumstances it cannot be carried into effect.

By the 4 G. 4, c. 23. 3 V. 166, the following regula- Ruici for dri-

Itions are enacted concerning the driving of carriages. Sec. ''"iCtrriiiei

2. Every person who shall hei, nfter drive any truck, sled,

or wheel carriage, used for the carnage of goods within the

town of Halifax, or any town within this Provuice, shall not

on any pretence whatever, drive svvdtftr than a slow or easy

trot; and shall at all times la' n care to ktad his horse or /

horses with a halter, or to guide them with proper

I
reins.

Sec. 3. Every person driving any chaise, sleigh, or other

[carriage whatsoever, within any town in this Province, shall

I
drive the same in a moderate and careful manner.

Sec. 4. Persons driving sleighs or sleds in any of the

[streets or highways within the Province, shall have affixed

to the harness used for the purpose of drawing each such

sleigh or sled, at the least two good open bells, or four round

I
bells, such as are commonly used on sleighs.

Sec. 5. All sleds used for the carriage of loads upon
lany of the roads, shall not be less than four feet wide from

I outside to outside of the runners.

Sec. 6, It shall not be lawful to drive upon any of the

I

roads, any load of hay or straw of a greater width than twelve

feet ; nor shall it be lawful for persons returning with sleds,

to suffer pointed stakes to remain standing, or carry frames,

|or projecting pieces outside of the sled.

Sec. 7. Every person who in summer or winter shall

[drive any gig, chaise, carriage, waggon, cart, truck, sleigh or

[sled, on any street in the Town of Halifax, or on any public

road or highway, shall always leave the centre of such street

I

or road on his right hand side.

Sec. 8. When the driver of any carriage, sleigh or sled,

I

on any of said streets or public roads, attempts to pass ano-

ther carriage, sleigh or sled, having its head in the same di-

rection, such driver shall take care to pass on the right side

of such carriage, sleigh, or sled, so as to leave a sufficient way
open on his left hand, for the carriage, sleigh or sled which
he is so about to pass ; and all carriages, sleighs, and sleds,

at all times, both in the night and in the day, shall be obliged

to keep on the side of the road appointed and established by
[this Act.

Sec. 9. Whenever any carriage, waggon, cart, truck, Carriage!

[sleigh, or sled, shall at any time stop, or be suffered to stand •*°PP'"Ki *^c

loaded, or unloaded, on any of the said streets of Halifax, or

public road, such carriage, waggon, cart, truck, sleigh, or

^'^ilm
tm
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sled, shall not be placed nearer to the centre of such street or

road than eighteen inches.

Sec. 10. Every person offending against any of the

regulations of this Act, shall upon conviction on the oath of

one credible witness, before any one of His Majesty's Justl-

ces of the Peace, forfeit and pay for each and every offence,

the sum of ten shillings ; and in case of refusal or neglect to

pay, the same shall be levied by warrant of distress on the

goods and chattels of such offender ; and for want thereof,

such offender shall be committed by such Justice to the Coun-

ty jail, for a period not exceeding forty-eight hours.

Sec. 11. All prosecutions under the Act shall be com-

menced in forty-eight hours after the committing of the of-

fence.

Sec. 12. All monies arising from fines under the pro-

visions of the Act, shall be paid into the hands of the Treasurer

of the county wherein it was recovered ; and be applied to

the repair of highways in such county. Temporary.

The following amendments have been made to the fore-

going Act, by the 5 Vic. c. 35, Sess. 1842. Sec. 2. Nothing

in the said Act shall extend to any place or places within the

limits of the City of Halifax. Sec. 3. Every person who

shall hereafter trot or gallop any horse, mare, gelding, mule

or ass, or ox, bull, cow, or steer, over any bridge within or

partly within this Province, of greater length than twenty-

five feet, shall forfeit and pay ten shillings, to be recovered

and applied as directed in the foregoing Act. Temporary.

By the 4, G. 4 c. 30. 3 V. 170. It shall not be lawful for

the driver of any loaded waggon or cart, to cause the same

to be drawn upon any of the public roads of this Province,

with any one or more of the wheels thereof locked or chain-

ed, to prevent it from turning, unless such driver shall cause

to be placed under such wheel or wheels an iron shoe not less

than five inches in width, and sixteen inches in. length ; or a

wooden shoe of the same length, and eight inches wide, con-

nected with a chain to some part of such waggon or cart in

such way, that such wheel or wheels so chained or locked,

shall be borne up and drawn upon said shoe. Any person

who shall drive any waggon or cart on any of the said roads

contrary to the foregoing regulation ; or who shall place and

leave on any of the said roads any stones, sticks, or other ob-

structions, shall be subject to a fine of ten shillings, to be re-

covered on the oath of one credible witness, before any one

of His Majesty's Justices of the Peace for the county or town

wherein the offence was committed ; which sum if not paid,

shall be levied by warrant from such Justice of tiiC Peace,
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from off the goods and chattels of tlic olVondor ; mid for want

thereof, he shall be committed to the jail of such county, for

the space of twenty four hours. And all monies arising from

fines under the provisions of this Act, shall be applied for the

repair of the roads in the county wherein the same shall be

received. Perpetual.

The regulations prescribed, and the offences mentioned Diiectiona.

in the foregoing Statutes, are so clearly stated - \d defined

therein, that no particular or extended observations need here

be made as to the proceedings before Justices tv: 'idling any
of those offences. It will be sufficient to say, that the pro-

ceedings must be the same as in other general cases for the

recovery of penalties, or the punishment of the offenders ; that

is, by taking the information in writing, summoning the party

charged, hearing the complaint, issuing a warrant of distress,

or other final process, as directed by the Statute ; as to all

which, and other requisite proceedings, and the Forms re-

quired, directions will be found respectively under the Titles,

—Information, Summons, Conviction, Distress, Commitment.

CATTLE.
!o I. Infected Cattle.

By the 19 G. 3, c. 2. 1 V. 213.—The Justices of the

Peace are empowered and directed to make regulations for

the preventing the going at large of infected horses, mares,

geldings and cattle ; and the spreading of distempers among
them, in manner as shall be most agreeable to the circum-

stances of such county or the townships therein ; and any

person who shall transgress such regulations so made, shall

be subject to a fine not excceding~ten pounds, to be recov-

ered on complaint or infornKition, before any two of His Ma-
jesty's Justices of the Peace for the county wherein the of-

fence shall be committed, or before the Justices in the Ses-

sions held for such county or township ; and be levied on non

payment thereof, by warrant of distress and sale of the offen-

ders goods and chattels, and applied for the township where-

in the offence was committed. Perpetual

II. Maliciously Killing or Maiming Cattle.

By the 4 &. 5 G. 4, c. 4. 3 V. 181. Persons convicted

in His Majesty's Supreme Court, or General or Quarter

V.f

1 rig

If!
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Sessions of the Peace, of maliciously, unlawfully, and wil-

lingly killing, maiming, wounding, or otherwise hurting any
horse, mare, gelding, ox, bull, cow, steer, heifer, sheep,

or other cattle, shall suffer such punishment by imprison-

ment or public whipping, as such court shall in their discre-

tion adjudge. Provided always, that nothing herein ron-

taincd shall subject any person to be punished or imprisoned

under the directions of this clause, who shall be proceeded
against for damages by the party aggrieved ; nor shall any
[>erson who shall have been punished or imprisoned under
the directions of this clause, be liable to any suit or action

at the instance of the party aggrieved, but such punishment
or imprisonment shall be forever a bar to any such action or

suit. Perpetual.

Note.—No trial by jury can now take place in the Gene-
ral Sessions, and the punishment of public whipping has

been abolished in all cases.

III. Cruel Treatment of Cattle.

hM

Difi.'ctinns.

By 6 G. 4, c, 22. 3 V. 213, Any person o wning or

having the charge of horses, sheep, or other cattle, who
shall wantonly and cruelly maim, wound, or otherwise hurt

any of the same, shall upon conviction before any one ma-

gistrate, by any one or more witnesses, forfeit for each of-

fence a sum not exceeding three pounds, nor less than five

shillings ; and on non-payment thereof, be committed to the

gaol, or house of correction, for a time not exceeding twen-

ty days, at the discretion of the magistrate—one half of the

sum forfeited shall be paid to the prosecutor, and the other

half for the use of the poor of the parish in which the offence

was committed. Perpetual.

The proceedings by the Justice, on a complaint under

the Statute relating to infected cattle, and likewise under

the foregoing one for the cruel treatment of cattle, will be

the same as in other prosecutions before him for the recovery

of penalties ; as to which proceedings, with the Forms requir-

ed, see respectively, Titles,—Information, Summons, Con-

viction, Distress, Commitment. With regard to the offence

of killing or maiming cattle, it will be observed, that prose-

cutions for the same must, by the terms of the Statute, be in

the Supreme Court or in the Sessions, but any one Justice

may receive complaints of such offence, on oath, and issue

his warrant for the arrest of the party charged, and on his

being brought before him, he need not take any written ex-

aminations as in case of felony, but if sufficient bail to liis
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satisfaction be offered, he must take sucii bail for the appear-

ance of the party, to answer to the complaint at the next

term of the Supreme Court, or of the Sessions ; and there-

upon discharge the prisoner ; or if such bail is not produced,

the Justice must commit the prisoner to gaol.

For directions as to bailing, and for the Forms required,

see respectively. Titles,—Information, Warrant, Bail, Com-
mitment.

CHEAT.
Of Cheats punishable by public prosecuticm there are

two kinds ;—by the Common Law, and by the Statute.

L By the Common Law.

Cheats which are punishable by the Common Law, may
in general be described to be, deceitful practices, in defraud-

ing or endeavouring to defraud another of his known right,

by means of some artful device, contrary to the plain rules of

common honesty ; as by playing with false dice ; or by caus-

ing an illiterate person to execute a deed to his prejudice, by
reading it over to him in words different from those in which
it was written ; or by persuading a woman to execute writ-

ings to another, as her trustee, upon an intended marriage,

which in truth contained no such thing, but only a warrant

of Attorney to confess a judgment ; or by suppressing a will

;

and such like.

It seems to be the better opinion, that the deceitful re-

ceiving of money from one man to the use of another, upon
a false pretence of having a message and order to that pur-

pose, is not punishable by a criminal prosecution, because it

is accompanied with no manner of artful contrivance, but

only depends on a bare naked lie.

As there are frauds which may be relieved civilly, and
not punished criminally, so there are other frauds which in a

special case may not be helped civilly, and yet shall be pun-
ished criminally ; thus if a minor go about the town, and
pretending to be of age, defraud many persons by taking

credit for considerable quantities of goods, and then insist

on his nonage, the persons injured cannot recover the value

of their goods, but they may indict and punish him for a
common cheat.

The distinction which as it seems will solve almost all Distinction

m^- 'I

'IV 7
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as to piiMir

iiirence and
private injury

cases of this kind, was taken in a cas*? where the defendant

was indicted and convicted for seihng beer short of the due
and just measure, to wit, sixteen gallons, as and for eighteen.

Upon a motion in arrest of judgment, it was said by the Court,

" This is only an inconvenience and injury to a private per-

son, arising from his own negligence and carelessness in not

measuring the liquor upon receiving it. Offences that are in-

dictable, must be such as aftect the public, as if a man use

false weights and measures, and sell by them to all, or to

many of his customers ; or use them in the general course of

his dealing ; so if there be any conspiracy to cheat. But in

the present case, it is only a non performance of his contract,

for whicii the other may bring his action. So the selling an

unsound horse, for a sound one, is not indictable. The dis-

tinction to be attended to in all cases of this kind, is this ; that

in such impositions or deceits where common prudence may
guard persons against their suffering from them, the offence

is not indictable, but where false weights and measures are

used, or false tokens produced, or such methods taken to

cheat and deceive as people cannot by any ordinary care or

prudence be guarded against, there it is an offence indictable.

'

The distinction therefore is this ; if a person sell by false

weights, though only to one person, it is an indictable offence;

but if without false weights, he sell to many persons a less

quantity than he pretends to sell, it is not indictable.

All frauds affecting the Crown and the public at large,

are indictable, though, arising out of a particular transaction,

or contract with the party.

The punishment for a cheat at common law is, generally.

fine and imprisonment. 1 Burn's, 467 to 410.

:!

II. Br Statute.

By the 32 G. 2, c. 20. IV. 31. " If any person or

persons shall falsely and deceitfully obtain or get into his, her

or their hands or possession, any money, goods, chattels,

jewels, or other things, of any other person or persons, by co-

lour and means of any privy false token, or counterfeit letter,

made in another man's name, to a special friend or acquain-

tance, for the obtaining of money, goods, chattels, jewels, or

other things, and shall be thereof convicted in any Court ot

Oyer and Terminer, Court of Assize and General Gaol Deli-

very, or Quarter Sessions of the Peace, every such offender

shall suffer such punishment by imprisonment, sitting upon

the pillory, public wiiipping, or hard labour in the house of

correction, as such Court where the offender shall be con-

victed, shall in their discretion adjudge." Perpetual.
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A person endeavouring by a counterfeit letter to defraud

lanother of goods, and being apprehended on suspicion of

Isuch fraud, before he hatli got the goods into his possession,

Isecms not to be within this Statute. See 1 Burn's, 470.

By the Stat. 4 Vic. c. 7, Sec. 44, Sess. 1841. If any

^rson shall, by any false pretence, obtain from any other

hKTson, any chattel, money, or valuable security, with in-

Ipnt to cheat or defraud any person of the same, every such

ptlender shall be guilty of a misdemeanor ; and shall be lia-

ble to be imprisoned for any term not exceeding seven years
;

Provided, that if upon the trial of any person indicted for

lucli misdemeanor, it shall be proved, that he obtained the

broperty in question in any such manner as to amount in

jaw to larceny, he shall not, by reason tiiereof, be entitled

|o be acquitted of such misdemeanor ; and no such indict-

(lent shall be rcmoveable by certiorari ; and no person tried

ibr such misdemeanor shall be liable to be afterwards prose-

luted for larceny, upon the same facts. Perpetual.

By the 5 Vic. c. 20, Sec. 5, Sess. 1842. If any per-

il shall falsely and deceitfully personate any owner of any

are or interest, of, or in any stock, annuity, or other pub-

rfund, which now is. or hereafter may be, transferable or

yable at the Bank of England, or at the South Sea House,

rat the Treasury, or Office of the Treasurer of this Pro-

iince ; or any owner of any share or interest of or in the

pital stock of any body corporate, company, or society,

tiich now is, or hereafter may be established by Charter,

ir Act of Parliament, or Act of the General Assembly of

Ills Province ; or any owner of any dividend, payable in

ect of any such share or interest as aforesaid, and shall

lorohy endeavor to transfer any share or interest belonging

any such owner, or thereby endeavor to receive any mo-
V due to any such owner, as if such offender were the

e and lawful owner, every such offender shall be guilty

felony ; and shall be liable to be imprisoned for any term

t exceeding four years. Perpetual.

For the course of proceeding on taking an Information

r any of the foregoing offences, and as to Bail or Commit-
nt for the same, see those Titles, respectively. ;- >• WimI^

The following form of a Warrant may be made to serve

any case under either of the two first mentioned Statutes,

J it may also readily be filled up so as to answer on »
iiirge as aforesaid, for falsely personating another. m

Hi
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CHEAT.

H arrantfor a Cheat; on eit^'r of theforegoing Statvtes.

County of ^
To A. C, one of the Constables of the]

5 township of , in the said county.

[Seal] III ' .

'

.
' •: '

Whereas complaint hatli been made unto me A. M,

Esquire, one of Her Majesty's Justices of the Peace in and!

for the said county, upon the oaths of A. I. and A. K.,

of , in the said county, yeomen, that on the — day oil

, in the year of our Lord , A. O. of , in the I

said county, yeoman, did by a false privy token, [or coun-

terfeit letter,] [or false pretence, or as the case may be,]

that is to say, by [here particularise the offence,] falsely and!

deceitfully obtain, and get into his hands and possession!

from C. I., of , trader, certain goods and chattels of|

him the said C I., that is to say, [here mention the things,]

contrary to the Statute in that case made : These are there-

fore to command you, upon sight hereof, forthwith to ap-

prehend the said A. O., and bring him before me, to ani

swer mntO' the said complaint, and further *o be dealt witlial|

according to law. Given under my hand and seal, at —
in the said county, the day of , in the year aforej

said. A. M., J. P.

r flfl.

GHIMNIES, see FIREWARDS.
li

'
' f •(( ' M

i *.

iu CLERK OF THE PEACE.
- TffE Custos Rotulorum shall appoint an able and suffi]

cient person, residing in the county or division, to executfl

the office erf Clerk of the Peace, by himself or his sufficienl

deputy, (to be allowed of by the said Custos Rotulorum,'

and to take and receive the fees, profits, and perquisite^

thereof, for so long time only, as such Clerk of the Peac

shall well demean himself in the said office. Ijng. SH\

1 W. c. 21, «§. 5. 1 Burn's, 503.

The Custos Rotulorum shall not sell the place of Clerlj

of the Peace, or take any bond or other assurance to receivj

any reward, fee, or profit for such apiioiii ment, on ,/ai|

that each of them shall be disabled to hold his office, an(j

forfeit double the value of the thing given.

By Eng. Stat. 1. W. 3, c. 21. Every Clerk of

Peace, before
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CLERK OF THE PEACE.

J
Statutes.

)les of the

Peace, before entering upon the execution of his office, shall

in open Sessions take the oath following :—I, A. B. do

swear, that I have not, nor will pay any sum or sums of mo-

ney, or other reward whatsoever, nor given any bond, or other

insurance to pay any money, fee or profit, directly or indi-

rectly, to any person or persons whomsoever, for such nom-
ination and appointment ; so help me God.

. ._ The several duties of the Clerk of the Peace, with other
^

;!!V^H matters relating to the office, under various Statutes of the

Province, may for convenience be arranged under the follow-

ing heads :

—

me A. M.,

ace in and

and A. K,,

lay of

in the

I, [or coun-

je may be,]

I

falsely and

possession,

chattels of

the things,]

je are there-

iwith to ap-

me, to an-

dealt withal

sal, at—

,

e year afore-

. J. P.

.' f,'

Fees, &,c.

CE.

)le andM
to executfl

his sufficienj

Rotulorum,!

By the 28 G. 3, c. 1.5. 1 V. 261, The following fees

ire allowed for the Clerk of the Peace :

—

Drawing an Indictment if found,—two shillings and
iixpence.

Every Trial and Judgment,—two shillings and sixpence.

Every Submission,—two shillings and sixpence. ^ -

Concordatum fee,—one shilling and sixpence.

Every Petition and proceedings thereon,—two shillings

nd sixpence.

Every cause continued by traverse, or otherwise,—one

^billing.

Every Presentment proceeded on, to be paid by the

delinquent,—three shillings and four pence.

Certificate of Administering the State Oaths,—one
[liilling. ^

, ;i,;:.
,-;.

Warrant from the Court,—one shilling. ;> ..

Every Recognizance,—each person, one shilling. ; >

Discharging a Recognizance,—one shilling.

By the 2 W. 4, c. 3, <§ 13. 4 V. 114. Every person

Mio shall take out any tavern licence, shop licence, or gen-

[ral licence, shall pay to the Clerk of the Peace, the fee of

Ive shillings, in full for his services in and about the grant-

P^''*l'J^'%gsuch licence. Perpetual.
)f the Pea(

By the 5 W. 4, c. 13, Sec. 1. 4 V. 385. There shall

^^S' Be raised by presentment in the Sessions in each county and

fC\ rlB'*''^^*'
^^^^ annual sum, not less than twenty pounds, as

^ "all be deemed necessary for paying the Clerk of the Peace
r such of his services in that office for which no provision

otherwise made. Temporary.

lace
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By the 23 G. 3, c. 1. 1 V. 230. All Clerks of the
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100 CLKRK OF THK rEACi;.

Peace, shall once in every six months, certify under tlic

seals of their respective Courts, into the office of the (.'hrk

of the Supreme Court at Halifax, an account, stating tlicn

in, the several fines, penalties, and forfeitures adjudged

the King in their respective Courts, together with the naniei

of the persons who shall be adjudged to pay the same
; ani

in case the same shall have been adjudged within the saii

six months, then such Clerks of the Peace shall certify th

same as aforesaid. And in case any Clerk of the Pcaci

shall neglect to make a return in the manner aforesaid cren

six months, he shall forfeit and pay for every neglect iIk

sum of five pounds, to be recovered on inforination by iim

person whatsoever, in His Majesty's Supreme Court at Ua

lifax. Perpetual.

LiCKNCES.

By the 2 W. I, c. 3. Sec. 9 A. 12. 1 V. 1 IS. CH
of the Peace must certify on all licences for the sale of spirit

uous liquors, that security has been given therefor as

scribed by the Statute ; and they shall register in a bool

and keep a correct list of all licences granted in every yeai

with the names, additions, and residences of the parties

fenced, and a memorandum of the house or shop for wliid

such licence is granted ; and the several dates thereof, wi

an account of the bonds or securities given previous to lal

ing out such licences, and the amounts of the licence di

payable on every such licence, and the respective times wli

the same are payable, and paid or received, and such bfvi

shall be exhibited to the Justices in Session, and to

Grand Juries whensoever they shall require the same

Perpetual. ;
'

. *

MARRIAGKS.

mi

By the 35 G. 3, c. 2. 1 V. 348. Certificates of Ma|

riages solemnized by virtue of the Statute, shall be filed wit

the Clerk of the Peace for the County where such Marriag

take place, who shall within three days record every .suq

certificate, under the penalty of five pounds for every n^

lect ; to be recovered in any Court of Record ; one half i

the use of the poor of the township wherein the oftence vi

committed, and the remainder to the person proseculiij

therefor. Perpetual.
.^ , ,

%|
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CLERK or TllK WAV]:.

:\K IIi:tuuns, &c.

By the 39 G. 3, c. 10. 1 V. 409. Clerks of the Peace

shall on every day of the holding of a Court of General or

Uuarter Sessions of the Peace, enter in a book, the names
of every Justice of the Peace who shall attend at such

Court, and assist in the business thereof ; and if any sucii

Justice shall leave the Court before the business of the day

shall be completed, or without obtaining the consent of the

major part of the magistrates then sitting, his name shall not

be entered in the said book for that day, but shall be omit-

ted as though he had totally absented himself from such

meeting. And the said Clerks of the Peace shall on the

first day of the sitting of the Supreme Court, in the respect-

ive counties next after any General or Quarter Session.s,

return into the said Supreme Court, lists of all such magis-

trates as have wholly neglected to attend at such preceding

Sessions. And if any Clerk of the Peace shall neglect to

make such return, he shall forfeit and pay a fine of five

pounds for every such neglect. Nothing in the Act to ex-

tend to the Members of His Majesty's Council, the Justices

of the Courts of Common Pleas, or to Justices throughout

the Province. Peiyetual.

m

COALS AND COAL MINES
.1/ ''.'.' I. Measuring Coals.

By the 32 G. 3, c. 4. I V. 291. The Sessions in the

several counties shall appoint Measurers of Coal, and every

person so appointed, who shall refuse to accept of such

office, or shall be guilty of any neglect or misbehaviour in

the execution of the duties thereof, shall forfeit and pay for

the use of the poor in the town wherein he resides, a sum
not exceeding three pounds ; to be recovered before any
two Justices of the Peace for the county. And by the 56
G. 3, c. 4. 2 V. 200, Every Measurer of Coal who shall

undertake to attend the measurement thereof, from more
than one vessel at one and the same time, shall forfeit for

every such oftence, forty shillings ; to be recovered before

any one Justice, by warrant of distress ; and to be applied

for county purposes. Such Measurer shall be allowed six

pence per chaldron, to be paid by the seller of the article.

PerpeluoL .>. .. ; •
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102 COALS AND COAL MINES.

11. Sktting Fire to Coal Min»:s.

By the 4 Vic. c. 5. Sec. 10, Sess. 1841. It is enacted,

that |)er9ons convicted of unlawfully and maliciously setting

Hre to any mine of coal, or cannel coal, shall be guilty of

felony, and be liable, at the discretion of the Court, to bo

imprisoned for life, or for any term not less than one year.

Perpetual.
Directions. Directions for the recovery of penalties under the Sta-

tutes relating to the measuring of coals, and also the Forms
which may be made to answer, will be found, respectively,

under the Titles,—Information, Summons, Conviction, Dis-

tress. The duty and proceedings of the Justice, on an In-

formation for setting fire to coal mines, will be the same as

in all other cases of felony, and %vill be found set forth un-

der the Titles,—Information, Warrant, Examination, Bail,

Commitment. A party charged with this latter offence, may
or may not be bailed by two Justices of tlie Peace, in their

discretion, according to the facts of the case.

• The Examinations taken, must be sent into the Supreme
Court, as in other cases of felonies. See Titlo,—Bail, for

further information.

-®-

COIN
By the Statute of the 5 Vic, c. 21. Sess. 1842. All

previous enactments against forginj^ or counterfeiting coin,

or buying or uttering false coin, have been expressly or vir-

tually repealed ; and the following provisions have been

made on the subject.

Sec. 1. Every person who shall falsely make or coun-

terfeit any coin, resembling or intended to resemble, or pass

for any of the Queen's, or for any foreign gold, silver, or

copper coin, current in this Province, shall be guilty of felo-

ny, and be liable to be imprisoned for any term not exceed-

ing four years ; and such offence shall be deemed to be

complete, although the coin so made or counterfeited shall

not be in a fit state to be uttered, or the counterfeiting there-

of shall not be finished.

Sec. 2. If any person shall gild, or silver, or shall

with any wash or materials, wash, colour, or case over, any

coin whatsoever, intended to resemble or pass for any of the

Queen's or for any foreign gold or silver coin, current in

this Province, or shall gild or silver, or shall, with any wash

ver com ; eve

pay, or put o



COIN. lo;;

or materials, wnsh, colour, or case over, any piecn of «ii r

or copper, or of coarse gold or silver ; or of any metal, . >r

mixture of metals, being ofa fit size and figure, to be coined,

and with intent that the same shall be coined into false nmi
counterfeit coin, intended to resemble or pass for any of the

Queen's, or for any foreign gold or silver coin, current in

this Province ; or if any person shall gild, wasii, colour, or

case over, any of such current silver coin, or file or alter

such coin, with intent to make the same resemble, or pass

for any such current ^old coin ; or shall gild, or silver, or

wash, colour, or case over, any copper coin current in this

Province ; or file or alter any such coin, with intent to make
the same resemble or pass for any such current gold or sil-

ver coin ; every such offender shall be guilty of felony, and
he liable to be imprisoned for any term not exceeding four

years.

Sec. 3. Every person who shall impair, diminish, or

lighten any of the Queen's, or any foreign gold or silver

coin, current in this Province, with intent to inako such im-

paired coin pass for such current gold or silver coin, shall l>e

guilty of felony ; and be liable to be imprisoned for any

term not exceeding four years.

Sec. 4. Every person who shall buy, sell, receive,

pay, or put ofT, or offer to do so, any false or counterfeit

coin, resembling or intended to resemble, or pass for, any

gold or silver, or copper coin, current in the Province, at or

for a lower rate or value than the same by its denomination

imports, or was coined or counterfeited for ; or shall import

into this Province any false or counterfeit coin, resembling,

or intended to resemble, or pass for, any gold or silver or

copper coin, current as aforesaid, knowing the same to be

false or counterfeit, shall be guilty of felony ; and be liable

to be imprisoned for any term not exceeding four years.

Sec. 5. Every person who shall tender, utter, or put

off any false or counterfeit coin, resembling or intended to

resemble, or pass for, any gold, silver or copper coin, cur-

rent in this Province, knowing the same to be false or coun-

terfeit, or shall have in his custody or possession, three or

more pieces of any such false or counterfeit coin, knowing

the same to be false or counterfeit, and with intent to utter

and put off the same, shall be guilty of a misdemeanor ; and

be liable to be imprisoned for any term not exceeding four

years. '<•'.. . , ;• . i
,

- ..•:' ; ' b-rn;; i >

Sec. G. Every person who shall knowingly and with-

out lawful authority, (the proof of which authority shall lie

on the party accused,) make, or mend, or begin to do so,

%0
#1
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101 COIN.

mi

or buy or soil, or sliall knowin</ly and witlioiit lawful oxruso.

(tlic proof of which oxcuwi shall lie on the party aecu8e<l.)

have in his custody or possession, any instrument, tool, or

(engine, adapted and intended for counterfeiting of any

f?old, silver, or copper coin, current in this Province, shall

hv. guilty of felony ; and bo liable to bo imprisoned for any

term not exceeding four years.

Sec. 7. When any gold or silver coin shall be tender-

ed to any person, who shall suspect the same to be dimin-

ished, otherwise than by reasonable wearing, or to be coun-

terfeit, it shall be lawfid for sucli person to cut, break, or

deface such piece or pieces ; and if any piece so broken,

defaced, or cut, shall apj)ear to be diminished, otherwise

than by reasonable wearing, or to be counterfeit, the person

tendering the same shall bear the loss thereof ; but if the

same be of duo woiglit, and apjxuir to be lawful coin, the

person cutting, breaking, or defacing the same, is hereby

required to receive the same, at the rate it was coined for

;

and if any dispute shall arise whether the piece so cut, bro-

ken, or defaced, be diminished in manner aforesaid, or coun-

terfeited, it shall be heard and fully determined in a summary
manner, by any Justice of the Peace, who is hereby empow-
ered to examine upon oath, as well the parties, as any other

person, in order to the decision of such dispute.

Sec. 8. If any person shall find or discover in any

place, or in the possession of a;iy p(,>rson, without lawful ex-

cuse, any false or counterfeit coin, resembling, or intended

to resemble, or pass for, any gold, silver, or copper coin

current in this Province, or any instrument, tool, or engine,

intended for the counterfeiting of any such coin, he shall

seize and carry the same before some Justice of the Peace,

and when it shall be proved on the oath of a credible witness,

before any Justice, that there is reasonable cause to suspect,

that any person has been concerned in counterfeiting any

gold, silver, or copper coin, current as aforesaid, or has in

his custody or possession, any such counterfeit coin, or any

such instrument, tool, or engine, it shall be lawful for such

Justice, by warrant under his hand, to cause any place be-

longing to, or in the occupation, or under the control of such

susj^ected person, to be searched, either in the day or night;

and if any such counterfeit coin, or any such instrument, tool,

or engine, shall be found on such search, the same shall be

seized and carried before the said Justice, or some other Jus-

tice, who shall cause the same to be secured, for the pur-

pose of being produced in evidence against any person who
may bo prosecuted for an oftenoe against this Act ; and after
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kinjj «o prodiicfid, or not hoing roquirod to ho produced,

ilio sumo simll be (lclivore<l to the Secretary of the Province,

or i)erHon autlmri/iul by him to receive the siunc. Perpetual.

The course of proceediiip;, by a Juslice or Justices, upon

aiiv char}^e under the forej^oiiijj; Statute, will be the same

as in other cases of felonies not capital, and will be found,

tof^ether with the refjuisite Forms, under the respective Ti-

tles,—Information, Warrant, Examination, Bail, Commit-
ment. With rotrard to the Warrant to search, mentioned in

the clause last recit' d, the Form first given, tinder the Title,

Warrant, may re«iily be filled up, so as to serve in any

such case.

-«

COMMITMENT.
I. Who may be Committko.

)per coin

n, or any

Thekk is no doubt but that persons apprehended for of- Pemonanot

fences which are not bailable, and also all persons who neg- l)^!!!!!*!" or

lect to offer bail for offences which are bailable, must be b^ji
'" '"^

coinmitted. And it is said, that wheresoever a Justice is em-
powered by any Statute to bind a person over, or to cause

liim to do a certain thing, and such person, being in his pre-

|sence, shall refuse to be bound, or to do such thing, the Jus-

tice may commit him to the gaol, to remain there till he shall

romply.

If a person be brought before a Justice, expressly charg- Charged with

od with felony upon oath, the Justice cannot (lischarge him, '^'•^"y "" *""

but must bail or commit him. But if he be charged with sus-

|picion only of felony, yet if there be no felony at all proved
to be committed, or if the fact charged as a felony, be in

[truth no felony in point of law, the Justice may discharge

him
; as if a man be charged with felony for stealing a parcel

of the freehold, or for carrying away what was delivered to

tiim, and such like, for which, though there may be cause to

bind him over, as for a trespass, the Justice may discharge

liim as to felony, because it is not felony. But if a man be

killed by another, though it be by misadventure, or in self-

defence, (which is not properly felony,) yet the Justice

ought not to discharge him, or in making an assault upon a

Minister of Justice in execution of his office, (which 13

not at all felony.) for he must undergo his trial for it, and
therefore he must be committed, oral least bailed. But
commitment by the Justices of the Peace, almost in all |y«>' p«y'"g

kases, (except for the peace, good behaviour, felony, cr

14
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Diflcrcnt

County.

In whoiie

llama.

Namo.

Oath.

Cause.

COMMITMENT.

higher offences) is, but to retain the party until he liath nmde

fine to the King ; and therefore if he otler to pay it, or iiiul

sureties by Recognizance to pay it, he ought not to be coni-

initted, but to be tiehveietl presently. 1 Hani's, 55ii-3.

II. To What Place.

All felons shall be comntitted to the common gaol, and

not elsewhere. But Justices, by particular Statutes, muy

conunit other oHenders to the house of correction, to the

stocks, or other custody.

(lenerally, if a man connnit felony in one county, and

be arrestetl for the sann.' in anolhcrcoimty, lu» shall be com-

mitted to gaol in that <ounty whev(; he is taken. Vet if lie

escape, and be taken on fresh suit in another coimty, he may

be carried back to the county where he was (jrsl taken. 1

Burn's, 553.

III. Thk Form ok tuk Commitment.

It must be in writing, either in the namo of the Kin^;,

and only tested by the person who makes it ; r)r it may Ix'

made by such person in his own name, expressing his ollicc.

or authority, and nnist be direct(>d to the gaoler or keeper ol

the prison. But a Magistrate may by word, order an ollcn-

der to be detained in custody, mitil he can make out liis

warrant of conunitment. .So a Magistrate, in the case of ii

breach of the IVace within his view, may instantly order tlio

offender to be taktMi into custody.

It should contain the namo and surname of the party

committed, if known ; and it is safes but not ab.solutely ne-

cessary, to set fortii that the party is charged upon oath.

It ought to contain the canst;, as for tp ason, or felony,

or suspicion thereof; otherwise if it contain no cause at nil,

if the prisoner escape, tt is no offence at all. And it ap-

pcarcth that a warrant or mittinms, '' to answer to such tliinffs

as shall be ol)jected against him," is utterly against liiw.

Also it ought to contain the certainty of the cause ; and tlien-

fore if it be for fidony, it ought not to he giinerally for ftlony,

but it must contain the special nature of the felony, brielly,

as for felony " for the death of J. S., or for burglary" in

brealiing the house of J. S. to the (md that the party may

know for what he suffers, and how he may r(;gain his liberty.

It must have an apt conclusion ; as if it bo for felony, " to

detain him till he be thence deliv<»red by law," or " by order

of law," or " by due course of law." But when a man b
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TiniH and
riiiiti.

coinmiHeU for contninary in rct'usiiin; to «Io soinothing which

lie ought to do, the rornlnsion ought to be, " until ho com-

j)lv rtnd peiforni the thing re(|uiicd, ' for he is entitled to be

(lisehhrged inimediiitcily upon t\w |)erformnne«; of his duty.

It must be under sejil ; without this, the eommitinent is un- S«nl

lawful, the giioler is liable Co false imprisonnien*, and the

wilful escape by the gjioler, or breach of prison by the felon,

jnnkes no felony. Rut this must not l>e intended of a com-
initnu^nt by the Sessions, or other court of record ; for there

(lie record itself, or a ineniorial thereof, which may at any

time l»e enl(!red of record, are a sufficient warrant, without

any warrant under seal.

Tt should also set forth the time and place at which it is

made.

Where ii Statute a|>))oinls imprisonment, but limits no
time how long, in such (*use the prisoner must remain at the

(liscrelioii of the (V>urt.

A Wiirriinl of cdiiimitnient in execution afier a convic- AuiliDriiy

lion, must show before- whom the conviction was, as lik«>-

\vis(^ the authority of the person committing. 1 fiuins,

554 to r)5().

IV. Char(;rs of thk C'ommitmknt.

By the H vV', 1), ii. ;{, c. Z. I V. I 17. All persons com-
mitted to the common gaol within any county, by any Jus-

lice or JiiMliccs of the IVace, for any oilcnce or misdi'inea-

iior, hiiviiig means or ability thtTcunto, shall bear their own
iciisoiiabh* charges for so conveying them to llu; said gJiol,

iumI die charges also of sm-ji as sh.all be appointed to guard

lliciTi to such gaol, and shall so guard them thither; and if

Hiiy such ptMsons so to be commiltcNl, shall lel'use at the time

of their connuitment to«lefiay tlu; said charges, ami shall not

lltoii pay «a" bear tja; same, then such .luslirc or Justices of

llic IVac(! shall and may by writing under his or their liaiul

and seal, or hands and seals, give warrant to the consinble

or constables of the town or phu'c- where su<-h persons shall

bn dwelling, or from whence they shall be eolnmiitud as

uforesaid, or wli<;re they shall have any goods, \Md»in the

county, town, or place, to sell such, and so much of the

fi;oo«ls an<l chattels ol'the said persons s«> to be committed, as

by the discretion of the said Justice or Justices, .shall satisfy

and pay the charge of <'onv<iying them to ga<»l ; the appraise-

ment to be mnd*^ by four of the honest inhabitants <d the

lovvn or place where such g<M)ds or chatt«'ls shall remain aiul

1)0 ; and the overplus of the money whit:h shall be nia«ic

« >.,;

•• '"^^ Mr-

r 11
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COMMITMENT.

thereof, shall be delivered to the party to whom the said goods

shall belong. And if the said persons so to be committed as

aforesaid, shall not have, or be known to have any goods or

chattels which may be sold for the purpose aforesaid, with-

in the county, town, or place, then the said Justice or Jus-

tices, on application by any constable or other officer who
so conveyed such persons to gaol, shall upon oath examine

into and ascertain the reasonable expences to be allowed such

constable or other officer, and shall forthwith, without fee

or reward, by warrant under his or their hand and seal, or

hands and seals, order the Treasurer of the county to pay the

same, which the said Treasurer is hereby required to do, as

soon as he receives such warrant ; and any sum so paid shall

be allowed in his accounts. And in counties where no Trea-

surer shall have been chosen, or iu case such Treasurer shall

not have any money in his hands to pay the sum so ordered,

then the sanie shall be paid out of the public treasury of the

Province. Perpetual.

By the 5 W. 4. c. 13. 4 V. 385. Money may be

raised by presentment in the Sessions, to defray the expense

of conveying persons accused of any treason or other criminal

offence, to the county or district gaol, being the distance of

three miles or upwards, and so as the same do not exceed six

pence per mile. Temporary.

V. Commitment Discharged.

It seems that a person legally committed for a crime,

certainly appearing to have been done by some one or other,

cannot be lawfully discharged by any one but the King, till

he be acquitted on his trial, or have an ignoramus found by

the grand Jury, or none to prosecute him on a proclamation

for that purpose. 1 Burn's, 558.

. . . ;. ,
Form of Co'mmihnent. ,

County of > A. M., Esquire, one of the Justices of out

5 Lady the Queen assigned to keep the peace in the

[Seal.] said county, and also to hear and determine divers

felonies, trespasses and other misdemeanors in the said county

committed ; To the keeper of the common gaol at • in the

said county ; these are in Her Majesty's name to charge and

command you, that you receive into your said gaol the body

of A. O. late of in the said county, yeoman, taken by

A. C, one of the constables of the township of in the

said county, ?nd by him brought before me for suspicion of

mi'r
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felony, that is to say, for stealing of tlio value of

-, the property of A. L, and that you safely keep the

said A. O. in your said gaol, until he shall thence be deliver-

ed by due course of law. And herein fail you not. Given

under my hand and seal, at in the said county, the

day of , in the year of our Lord
A. M., J. P.

Warrant qf Commitment in General.

County of ^ A. M. Esquire, one of the Justices of our Lady

) the Queen assigned to keep the peace with-

[Seal.] in the said county ; To A. C. one of the Consta-

Ibles of the township of in the taid county, and to the

I

keeper of the common gaol at in the said county.

These are to command you the said Constable, in Her Majes-

ty's name, forthwith to convey and deliver into the custody

I

of the said keeper of the said gaol, the body of A. O., charg-

ed upon the oath of A. L of — in the said county, yeo-

man, before me, with [here specify the offence]. And
you the said keeper are hereby required to receive the said A.

0, into your custody in the said gaol, and him there safely

to keep, [here set forth the time,] or until he shall be thence

delivered oy due course of law. Herein fail you not. Given

under my hand and seal at , the day of , in the

I
year of our Lord .

A. M., J. P.

Commitment of a Person for further Examination.

County of > A. M., Esquire, one of the Justices of our

Lady the Queen assigned to keep the peace

I

[Seal.] within the said county ; To A. C. one of the

Constables of the township of in the said county, and to

[the keeper of the common gaol at in the said county.

[These are to command you the said constable, in her said

jesty's name, forthwith to convey and deliver into the cus-

Itody of the said keeper of the said common gaol, the body of

A. 0., charged this day before me the said Justice, on the

[oath of A. L, on suspicion of having in the night of the

of instant, at the township of in the said

Icounty, burglariously broken and entered the dwelling house

lofthe said A. L, (or as the case may be,) but inasmuch as A.
|W., a material and necessary witness against the said A. O.,

for the burglary and felony aforesaid, resides at
,
(or as

Itire case may be,) a distance of miles from the said
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I' ,lr

dw'olling house of the naid A. I., (or as the case may be,)

and he the said A. I. hath not been able to procure the at-

tendance of the said A. W., but will use his bent endeavour

so to do, on the day of in^ttant. You the said

keeper are hereby required to receive the said A. O. into

your custody, in the said common gaol, until next, the

day of instant, when you are hereby required to

bring the said A. O. at in the said county, before me,

or before such others of Her Majesty's Justices of the Peace

for the said comity as shall be then and there present, to be

re-examined, and furtheir dealt with according to law. Here-

in fail you not. Given under my hand and seal, at -,

the day of , in the year of our Lord *

fVarranf of Dintres.'i for Expenses on a Commitment to

(faol, by a Justice or Justices, pursuant to P. »S'. 8^-

9, G. 3. a 2. I r. 147.

County of ) To A. C
Ihip of

one of the Constables of the Town-

in l!ic said County.

[Seal.l

WiiKiir.As by warrant under the hand and seal of me A.

M., one of Her Majesty's Justices of the Peace in and for the

said county of , bearing date the day of in

the year of our Lord one thousand eight hundred and
,

A. O., late of in the said county, labourer, was com-

mitted to the conmion gaol of the said county, for
,
[here

state the oflbnce or misdemeanor] he the said A. O. having

means or ability to bear his own reasonable charges for so

conveying or sending him to the said gaol, and the charges

of those appointed to guard him thither ; And whereas A,

D. one of the constables of the township of in the said

county, (who in obedience to such warrant, conveyed the

said A. O. to the said common gaol of the said county,) liatli

made oath, before mc the said Justice, that the said A. 0.

refused at the time of his commitment and sending to the said

gaol, to defray the said charges of conveying him as aforesaid

;

and did not then pay, nor hath since paid the same, which I

said charges amount to the sum of .

These are therefore to command you, to sell such and I

so much of the goods and chattels of the said A. O., as shalll

satisfy and pay the said sum of — - being the charges ofl

such his conveying to the said gaol, the appraisement to bel

* The timo of the (totainer must be reasonable. The usual prarliwi

is slated to be, to commit from three to three (Jays. 1 Chitt. Crim. I 74
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made by four of the honest inhabitants of the township where

such goods and chattels shall be ; and I do hereby order and

direct the goods and chattels so to be distrained, to be sold and

disposed of at the expiration of four days frou) the time of

taking such distress, unless the said sum of for which

such distress shall be made, together with the reasonable

charges of taking and keeping such distress, shall be sooner

))aid, returning the over|)lus upon demand to him the said

A. O., the reasonable charges of taking, kee|)ing, and sell-

ing such distress, being fii-!t deducted. And if suflicient

distress cannot be found of the goods an<l chattels of the said

A. O., whereon to levy the said sum of , that then you

certify the same to me, together with this warrant. Given

under my hand and seal, at in the said county, the

-— day of , in the year of our Lord one thousand

eight hundred and
A. M., J. P.

Ordei' on Treasurer of the County, to reimburse Expences

of conveying a Prisoner to Gaol, where Goods, Sfc,

belonging to him cannot be found lohercon to levy a

Warrant of Distressfor the same.—?nirsuant to the 8

^ 9 G. 3, c. 2. 1 V. HI.

To the Treasurer of the County of

r was com- County of > Whereas application hath been this day made
5 to me, one of Her Majesty's Justices of the

[Seal.] Peace in and for the said county, by A. 1). one

of the constables of the township of in the said county,

to allow the reasonable expences of his conveying A. O. to

the common gaol at in the county aforesaid, who was
by me committed to the said gaol for [here state the of-

fence,] it having been duly made appear to me the said Jus-

tice, that the said A. O. hath not money nor goods within

the said county, sufficient to bear the charges of himself and
those who conveyed him to the said gaol ; and I having upon

I

oath, examined into the expences thereof, and made due
enquiry into the premises, do hereby ascertain and allow the

I

reasonable expences thereof, at the sum of , which 1

hereby order and require yoti the Treasurer of the said coun-
jty, forthwith to pay the said A. 1). Gi\en under my hand

I

and seal, at , this day of , in the year of our

Lord one thousand eight hundred and

^Mi

uM

i<- M

P *f"r

A. M., J. P.
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COMMON.
By Iho 10 G. 3, c. 4. 1 V. 160. The General Sessions

in the several counties, shall from time to time, affix and

settle such regulations as they may think most proper and

convenient to be observed and followed by the inhabitants

in the several townships within such county, in regard to

the Common belonging to the same. And any person who

shall transgress any such rules and regulations, or shall neg-

lect or refuse to obey the same, shall forfeit and pay a fine

not exceeding forty shillings, for every such offence ; and in

case such offender shall refuse or neglect to pay the fine,

then it shall be lawful for any two Justices of the Peace to

grant a warrant of distress for levying the same in the usual

manner ; one half to be to the person complaining, and the

other half for the use of the poor of the township where the

offence was committed, and in default of such distress, to

commit such offender for any space not exceeding ten days.

Fei'petual.

The course of proceeding by Justices under the fore-

going Statute, with the Forms retjuired, will be the same

as in similar cases for the recovery of penalties before them,

and may be found under tlie respective Titles,—Information,

Summons, Distress, Commitment.

Conoorning
final process.

COMMON FIELDS.
I. Of TiiKiR Lines amd Boundaries.

By the 5 G. 3, c. 1. 1 V. 107. Every proprietor of

lands lying unfenced, or in any common field, shall once in

two years, on six days notice given him, his agent, or ai-

torney, by the next proprietor or proprietors adjoining, run

the lines, and make and keep up the boundaries of such

lands, or common fields, by stones or other sufficient marks;

and every party so neglecting and refusing, shall forfeit the

sum of twenty shillings, one half of which shall be to the

party complaining, and the other half to the Overseers of the

Poor, for the use of the poor of said township ; and to be

heard and determined before any one of His Majesty's Jus-

tices of the Peace witliin the same county. Perpetual.

Note, [t may be remarked, as well with regard to the

foregoing enactment, as all other similar instances of Sta-
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tutes imposing fines or penalties, recoverable before Justices

of the Peace, witiiout mentioning any mode by which the

payment thereof shall be enforced, that it appears very doubt-

ful, what final process, or course of proceeding, should be

adopted to compel such payment. It would seem clear, that

in an; such case, a warrant of distress, in nature of an exe-

cution against the goods of the party convicted, cannot be

issued. As it is laid down however, and will be found un-

der the Title—" Commitment," that " wheresoever a Jus-

tice is empowered by any Statute to cause a person to do a

certain thing, and such person being in his presence, shall

refuse to do such thing, the Justice may commit him to the

gaol till he shall comply,"—and as warrants of commitment

ill execution, after convictions before Justices, are frequent-

ly spoken of without any particular restrictions or references,

it would seem, that in proceedings under the foregoing en-

actment, and in all similar cases as above mentioned, where

the party complained of is before the Justice at the time of

his conviction, and on his being informed of the fine imposed

on him, and required to pay it, he shall refuse to do so, he

may be forthwith committed to gaol, until he shall comply.

Such commitment, as in other cases, must be in writing, un-

der the hand and seal of the Justice, and it must state the

particular cause of commitment, as " for refusing to pay the

said fine of " and it must also state that the party " be

detained in the said gaol, until he shall pay the said fine of

." For other directions as to proceedings under the

foregoing clause of the above Statute, and for the Forms re-

quired, see the general directions and Forms in similar cases,

ijiven under the respective Titles,—Information, Summons,
Conviction, Commitment.

II. Of Boundary Fknces of adjoining Lands.

By the 8 G. 4, c. '26. 4 V. 13. The proprietor of any

[

field adjoining to any Common Field enclosed and improved,

in case his part of the fence dividing his land from such Com-
mon Field, shall become deficient, or out of repair, shall im-

mediately repair such deficiency, and make the same a good
and sufficient legal fence ; and in case he shall neglect so to

do, within the space of three days after notice given him, it

shall and may be lawful for any one of the Fence Viewers,

upon application being made to him in such case, forthwith

to cause such deficient fence to be built up and repaired, if

in his judgment the same be insufficient ; and the person that

[of right ought to repair and maintain the sanie, shall pay

15
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double the costs ond charges expended for the closing tlioro-

of, and in case of refusal, such Fence Vicwermay recover

the same by action on the case, according to the value, in

manner aforesaid. Provided always, that no Fence Viewer

shall be allowed more than three shillings per day in his ac-

count, for his own trouble and time expended herein. And

if any Fencr? Viewer, when notified, shall neglect his duty

herein, he shall forfeit two pounds for each oftence, to ho

recovered on due proof before any Justice of the Peace lor

the County or District in which such lands lie, one half to the

person who shall prosecute for the same, and the other hall

to the poor of the township or place where the offence was

committed. Perpetual.

Note. By the words,—" by action on the case, accord-

ing to the value, in manner aforesaid," used in the above

enactment, it is not easy to discover precisely what is intend-

ed. It is indeed sufficiently obvious, that a reference is there-

by made to some mode previously prescribed in the Statute,

for the recovery of a penalty or sum of money. There are,

however, two several penalties, imposed by two previous

clauses of the Act, one often pounds to be recovered by bill,

plaint, or information, in any Court of Record ; and the other

of not more than five pounds, nor less than three pounds,

recoverable before two Justices of the Peace. Now, which

of these modes of recovery is referred to in the words above

cited, is quite a matter of doubt and uncertainty. On the

one hand, it can scarcely be supposed, that the Legislature

intended that a few shillings expended by a Fence Viewer in

making or repairing part of a boundary fence, should be re-

covered by bill, plaint, or information, in the Supreme or

Inferior Court ; and on the other hand, to a lawyer, or any

other person at all conversant with the nature and denonii-

naticHis of different actions at law, it would appear a very

strange thing, that an action oil the case for the recovery ol
|

any sum whatever, should be prosecuted in a summary man-

ner before Justices of the Peace. This instance is one among I

several others which might be mentioned, of the very unskil-|

ful and ambiguous wording of many of our Provincial Sta-

tutes ; and they indicate most clearly, how expedient it is, I

that more skill and attention should be employed, than are

usually afforded, about the first penning of our Statutes, or!

during their passage through the Legislature.
f For directions, and the Forms in prosecutions for the I

recovery of the penalty imposed by the foregoing enactment,

on a Fence Viewer neglecting his duty, see respectively,

Titles,—Information, Summons, Conviction, Commitmeiit,|
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HI. Regulations by Piiopuietors.

By the 10 G. 4, c. 97. 4 V. 50. The pioiirietors of M,,king rcgn-

any Coiniiion Field may meet at some place in the township lutions

wherein such field is situated, and make such regulations as

may from time to time appear to them necessary and expedi-

ent, respecting the ordering, fencing, and improving of such

field, and the keeping the fences thereof in repair, and mak-
ing and repairing roads in and across the same ; and such re-

•jiilations shall be entered in a book, and be signed by the

Chairman of the Meeting. The said book and the proof of

tlio entry made therein shall be good evidence of such regu-

lations, in any Court, or wheresoever the proof of such regu-

lations may be necessary.

Sec. 3. The said proprietors shall, annually, at one

of the said meetings, appoint from among themselves, a com-
mittee of not less than three nor more than five persons, to

carry into effect for the year then ensuing, the regulations

made as aforesaid.

Sec. 4 & 5. Whenever the said committee shall find ABscssmenis

it necessary to :^aise money for carrying into effect any of the •'""^ recovery

said regulations, they shall assess the amount to be raised on " '^'"*'*"

the several proprietors or occupiers of such Common Field,

by an even and equal rate, according to the quantity and
quality of the land held in such field, by each proprietor or

occupier ; and shall, by an instrument in writing under their

hands, appoint a collector to collect the sums so assessed

;

and upon the neglect or refusal of any proprietor or occupier,

to pay the amount wherewith he has been rated, after due
notice given of such assessment, the said collector shall have

power to sue for and recover the same with costs from such

proprietor or occupier, before any one or two Justices of the

Peace, or before any Court of Record, according to the

amounts of such rates, in the same manner as debts under

and above three pounds are now by law recoverable.

Sec. 6. The said committee may include in any sum
assessed by them as aforesaid, for every member of such com-
mittee, the sum of five shillings for each day in which he
shall be actually occupied and employed in carrying into ef-

fect the aforesaid regulationa. Temporary.
By the 2 W. 4, c. 62. 4 V. 190. The regulations

made at any meeting of the proprietors of a common field, of

which meeting due notice has been given, shall be good and
binding, if the same have been passed with the assent of such

number of the proprietors present, whose rights and shares

in such field, when added together, amount to niore than
\'\X

'i » 1 1

',*
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ono half of the land owned in sncli field hy the proprietors

then present at such meeting, althouj^li such ri^^hts and shares

do not amount to one half of the land contained in such field.

Annual.
The proceedings and Forms requisite for the recovery

of the rates mentioned in the foregoing Statute, will be founil

under the Title,—Summary Trials.

'
: ' IV. Marking Cattle.

f\
*i!' ml * '

I ill 1,'t

il;ii^'

• By the 8 G. 4, c. 26. 4 V. 1-2. Every brand or mark

adopted by the proprietors of any Common Field, in and by

their regulations concerning such Common Field, or other-

wise, for the purpose of branding or marking the horses, or

cattle, turned or to be turned into such Common Field, he-

fore the same shall be used for that purpose, shall be entered

by such proprietors in a book to be kept by the Town Clerk ol"

the township or seUlement wherein such field may be situate,

who shall receive for so recording the said mark or brand, the

sum of one shilling.

Sec. 2. Provided always, that such Town Clerk, after

entry of any such brand or mark, shall not so enter any other

brand or mark similar thereto, under penalty often pounds;

to be recovered by any person who will sue for the same, by

bill, plaint, or information in any Court of Record ; to be ap-

plied, one half to the use of the person who shall sue for the

same, and the other half to the use of the poor of the town-

ship, parish, or settlement in which the office of such Town

Clerk may be situate.

Sec. 3. If any proprietor or proprietors of any Common
Field, or any person or persons by him or them, or any of

them, duly authorised or appointed, shall brand or mark any

horse, ox, or cow, or other cattle whatsoever, for the purpose

of turning them or any of them into any Common Field, with

any brand or mark not duly entered or recorded by the Town

Clerk, in manner aforesaid ; or if any person or persons shall

imitate, counterfeit, or use any such brand or mark, so en-

tered and recorded as aforesaid, for the purpose of branding

or marking a horse, ox, cow, or any other beast of the des-

cription aforesaid, except such* person or persons as may be

authorised and entitled so to do, under and by virtue of the

regulations of the proprietors of the Common Field, so hav-

ing adopted and entered such brand or mark with the Town

Clerk as aforesaid, every person so offending, or being acces-

sary thereto, on conviction thereof, before any two Justices

of the Peace for the county or district wherein the offence
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was committed, slmll, at the option of sncli .liisticos, be ad-

itulgerl either to be committed to the common gaol of such

county or district, for ji term not exceeding three months, nor

less tlian one month, and bo accordingly committed, by war-

rant und(!r the hands and seals of the said Justices ; or shall

be adjudged to forfeit and pay a sum not excec^ling five

pounds, nor less than three pounds, with costs of suit; to be

levied by warrant of distress and sale of the offenders goods

(ind chattels, and to be paid, after deducting such costs, to

the Overseers of the Poor, for the use of the poor of the

township, parish, or settlement, wherein such offence shall

have been committed. Vcrpclual.

The proceedings before Justices, under this last clause,

will be the same as in like casr s, and, together with the re-

quisite Forms, which may readily be filled up so as to serve,

are set forth respectively, imder the Titles,—Information,

Warrant, Conviction, Commitment and Distress. It will be

observed, that two modes of punishment are mentioned, either

of which the Justices, in their discretion, may impose, but

they cannot adjudge both. If they impose that of a fine, it

would seem, that in default of distress, they cannot commit

the party, as no such power is, in that event, given to them

by the Statute.

-m-

CONCEALMENT OF BIRTH.

Bv the Statute 4 Vic. c. 6, Sec. 13, Sess. 1841. If

any woman shall be delivered of a child, and shall, by secret

burying or otherwise disposing of the dead body of the said

child, endeavour to conceal the birth thereof, she shall be

f![uilty of a misdemeanor ; and being convicted thereof, shall

be liable to be imprisoned for any term not exceeding two
years ; and it shall not be necessary to prove whether the

child died before, at, or after its birth ; Provided always, that

if any woman tried for the murder of her child, shall be ac-

quitted thereof, it shall be lawful for the jury by whose ver-

dict she shall be acquitted, to find, in case it shall so appear

in evidence, that she was delivered of a cijild, and that she

d by secret burying, or otherwise disposing of the dead

I

body of such child, endeavour to conceal the birth thereof,

and thereupon the Court may pass such sentence as if she

had been convicted upon an indictment for the concealment

I

uf the birth. Perpetual.
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The pi'ococdiiitfs before a Justice on ii cliarj^e of this na-

ture, will he the siime hh Id otiier cases of misdemeanor, and

will be foiUid described under the respective Titles,— Infor-

mation, Warrant, lixamination, Bail, Commitment. Twu
Justices may bail fur this ulicncu.

CONFESSION, see EVIDENCE and EXAM IN ATI ON.

:!*i

i
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CONSPIRACY.
C()NsiMR,vcY, is when two or more combine together, to

execute some act for the purpose of injurinij; a third |)risoii,

as by indirect means to impoverish luni, or falsc^ly and mali-

ciously to charge him with being the reputed father of a has-

tard child ; or to maintain one another in a matter, whellur

it be true or false. Every confederacy to injure individuals,

or to do acts which are unlawful or prejudicial to the com.

munity, is a conspiracy. Thus, journeymen confederating

and refusing to work, unless for certain wages, may be in-

dicted for a cons])iracy, and the offence consists in the con-

spiring, and not in the refusal, for all conspiracies are illegal,

although the subject matter of them may be lawful. A bare

conspiracy to do a lawful act, to an unlawful end, is a crime,

though no act be done in c/)nse{]uence thereof. 1 Burn's, 567,

A conspiracy being a trespass, and tending to a brearli

of the peace, is cognizable by the General Sessions. M.

569.

Combination ^7 the 56 G. 3. C. 27. 2 V. 215. All contracts, cove-

to raise wuge« nants, and agreements, entered into by or between any jour-

neymen, manufacturers, or other workmen, or persons, for

obtaining an advance of wages of them or any of therfl, or any

other journeymen, manufacturers, or workmen, or other per-

sons in any manufacture, trade, or business ; or for lessening,'

or altering their, or any of their usual hours, or tunc of work-

ing ; or for decreasing the quantity of work ; or tor prevent-

ing or hindering any person from employing whomsoever he

shall think proper to employ in his manufacture, trade or bus-
j

iness ; or for controlling or any way aftecting any person car-

rying on any manufacture, trade or business, in the conduct
j

or management thereof, shall be illegal, null and void, to al

intents and j)urposes whatsoever ; and every journeyman. I

woikinaw or other person, who shall be lawfully convicted ol
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ontoiinj? into, or hoiiijj; concornod in ontoring into nny snrli

illegal contract, covenant or jigrecnicnt, upon liis own con-

fession, or the oath of ono crcilibli! witness or more, before

any two or more Justices of the Peace lor the coinitv, town,

or place where the otience shall be jonunittiul, within three

calendar months after the olVen»;e was conunitteil, shall by

order of s>ich Justices, be connnitted to and conlined in tlu*

rnmmon jj^ol within their jurisdiction, for any tinu^ not ex-

ceodini; three; months, or at the discrcition of such Justices,

shall b(; committed to some house of correction within the

same jurisdiction, there to be kept to liar<l labour for any time

not exceeding two months.

Sec. .'J. Every journeyman, workman, or otiusr person,

who shall enter into any combination to obtain an advance of

wages, or to lessen or alter the hours or duration of the time

of working, or to decrease the quantity of work, or for any
other purpose contrary to the Act ; or wjio shall by giving

money, or by persuasion, solicitation, or intimidation, or any

other means, directly, or indirectly, erjdeavour to pnsvent any

unhired or unemployed journeyman, or workman, or other

person in any manufacture, trade, or business, or any other

jierson wanting employment in such manufacture, trade or bu-

siness, from hiring himself to any manufacturer or tradesman,

or person conducting any manufacture, trade or business ; or

wlio shall, for the purpose of obtaining an advance of wages,

or for any other purj>ose contrary to the provisions of the Act,

by any means wliatsoever, directly or indirectly decoy, per-

suade, solicit, intimidate, influence, or prevail, or attempt or

endeavour to prevail on any journeyman, or workman, or per-

son liired or employed, or to be hired or employed in any such

manufacture, trade or business, to quit his work or service ;

or who shall hinder or proven;, or attempt to hinder or pre-

vent any manufacturer, or tradesman, or other person from

employing in his or her manufacture, trade, or business, such

journeyman, workman, and other persons, as he or she shall

think proper ; or who, being hired or employed, shall refuse

to work with any other journeyman, or workman employed

or hired to work therein, and who shall be lawfully convicted

of any of the said oti'ences, upon his own confession, or the

oath of one credible witness or more, before any two or more
Justices of the Peace for the county, town, or place where
such olfence shall be committed, within three calendar months
next after the offence was committed, shall, by order of such

Justices, be committed to and confined in the common gaol

within his or their jurisdiction, for any time not exceeding

three months ; or otherwise be committed to some house of

i> r

:>"'
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corroction within tli(? saino jurisdiction, thoro to ho kept to

hard hibour, for iiny tiin(^ not excecdin<i; two months.

ContrnctsAr. Scc. 4. All contracts, associations, aufreenionts, covo-
innoiij: Master

,^,^,,^3 ^,„^ on'Miijcnionts. in writinL', or not, entered into he-

r«-«iiiaie Wa- twocn niiislcr tradesmen, or niannlacturers, or any otiier pcr-

•;• sons, for the pnrposn of reiifiilatini^ the wages of worktnen, or

for addin;^; to or altorinj.? the usual hours of work, or for iiu^rcas-

uvj, the (juantity of work, or for re^nlatiiif^ or fixing the price

to he paid for any work done, or article made by such niastcr

tradesm(Mi or manufacturers, or other persons, whereby thoir

customers, or others who n'.ay deal with them, may he atlecrtcMl,

shall be ilhjgal and void ; and (ncry master tradesman, niaii-

ufacturcM", or other j)erson. being thereof convictcul by tlie

oath of one witness, before two Justices, within twelve cal-

endar months, shall forfeit and jmy for each and every otleuco,

twenty pounds ; one half to tl " informer, and the other hall"

to the poor; and if the same 1.-. not immediately paid, with

costs of prosecution, such Justices shall levy the same by war-

rant of distress, with the costs attending the distress and sale

;

and for want of sulHcient distress, such Justices shall conunit

the ortbnder or oli'end(Ts to the common gaol or house ot'

correction, for any time not exceeding three, or less than two

calendar months. Perpeluttl.

Such directions as are re<juisite, and also the Forms,

which may readily be made to serve for proceedings under

the above Statute, will be found. res|)ectively, under the

Titles.—Information, Sunnnons. Conviction, Distress, Coiu-

mitmeut. ;

SI

CONSTABLES.
Boiind looxe. It has alwavs been hohlen, that the Constable is the

ciiic Wiirraiitp pjopcr ollicer to a Justice of the Peace, an(i bound to exe-

cute iiis warrants : and therefore it hath been resolved, thai

where a Statute authorises a Justice of the Peace to convict

a man of a crime, and to levy the ptiually by warrant of (lis-

lr(\ss, without saying to whom such warrant shall be directed,

or by whom it shall be c;xecnted, the constabh; is the j)ro|)er

orticer to servo such warrant, and may be indicted for dis-

obeying it. * (•:... . .1; I

Ni)t ff) nnrt In no caso is a constable required to i)art with the war-

with Wurnint jant out of his own possession, for that is liis justification.

Shcwin» ^ C'onstablo if he be sworn, and connnoniy known to

Waniiii. be an oflirer, atid act within his own precinct, need mil
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xUo the Forms,

)ceedinpfs under

vely, undtT tlio

I, Distress, Com-

Nonstable is tlio

id hound toexo-

n resolved, that

l'ea(;e to convict

V warrant of (lis-

hall he direclod.

jle is the pro|»er

ndicted for dis-

trt with the war-

justification,

nonly known to

ciiM't. need not

shew his warrant to the party, notwithstanding ho demand
llic aigiit of it ; but constables, and all other persons wiiat->

soever making an arrest, ought to ac<piaint the party with

tlio substanc(> of their warrants. And all private persons to

whom such warrants shall bo directed, and even otticers if

ihey be not sworn, and commonly known, and even these

if they act out of their own precincts, must shew their war-

rants if demanded. And it is certainly expedient, that

whenever an arrest be inudo by virtue of a warrant, the

warrant (if demanded at least,) should be produced.

—

\\ Burn's, 578-9.

Inasmuch as the oflicc of Constable is wholly ministc- Appointing

Irial, and no way judicial, it seems that he may appoint a •^"i'"') •

|(lo|)Uty to execute a warrant directed to him, when by rea-

son of sickness, absence, or otherwise, ho cannot <lo it

lliinisolf ;
ycit it doth not seem to be settled that lie can make

|a deputy, without some special cause. /(/. 574.

By the 54 (i. 3, c. 15. 2 V. l!^!!^. No action shall bo Anion

brought against any Constable, or other officer, or against "j^".

i"*'

^°"

laiiy person acting by his order, and in his aid, for any thing
'

Idoiio hy him in obedience to any warrant under the hand

|aiid seal of any Justice of the Peace, until demand lias been

iiiulo and left at the usual place of his abode, of tlio perusal

land coi)y of such warrant, and the same has been refused

Ifor six days after such demand ; and if after such demand
land compliance therewith, any action shall be brought

Wiiinst any such Constable or other officer, or against any
pch person acting in his aid, for any such caust; us afore-

|said, without making the Justice who signed or sealed tho

jsaidwarrant, defendant, on producing or proving such war-

[n;iit, at the trial of s-jch action, the jury sludl give their ver-

Idict for the tlefendant, notwithstanding any defect of juris-

Idielion in such Justice. And if sue;]! action be brought

i'tintly against such Justice, and the Constable, or other

jotlicer, or |)ersons acting in his or their aid as aforesaid,

len, on proof of such warrant, the Jury shall find for such

iConslahle or other ollicer, and j)ersons so acting as afore-

pid, noivvithstan<ling such defect of jurisdiction.

Sec. 10. No action shall be brought against any Con-
|stal)lo, or other ollicer or jhtsoii acting as aforesaid, unless

Itliosanie shall be commenced within six ciden«lar months af-

jter tlic act complained of shall have been coimiiitted. Per-
''

fflml, ,...,,.,_«,

For the fees of a Constable, se<i Title,—Fees.

Concerning the ex<x;ution of a warrant by a C-onstable,

|i<co Titles,—Arrest, and Warrant.
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I. Quarantine. '•' ••
I ..,.-U:i'

Bt the 2 W. 4, c. 13, <§. 7. 4 V. 138. Masters of

vessels on board of which any infectious disease shall appear.
|

on their arrival at the place to which they shall be appointed

to repair, shall report their case to one of the officers named
|

in the Act, or to some Justice of tlie Peace, who shall forth-

with give notice thereof to the local Board of Health, or to
|

the Governor, or His Majesty^s Council.

Sec. 17. A Justice of the Peace, on application made I

to him, shall issue his warrant for apprel>endingany person
[

who shall have quitted any vessel liable to perform quaran-

tine, or who shall have escaped from quarantine, arHJ fori

conveying such person to the vessel from which lie or she

shall have come on shore, or to any vessel performing qua-

rantine, or lazaret, from which he or she shall have es(3aped;|

or for the confining of any such person in any f?»;ch place of
[

safe custody, (not being a public gaol,) and under such re-

strictions as to having any communication with any other per-

sons, as may, in the discretion of such Ju.stice of the Peace,

(calling to his aid, if he sliall think fit, any medical persoii,)!

appear to be proper, until such person can be safely convey-

ed to some place appointed for the performance of quaran-

tine, or until directions can be obtained from the Board ofl

Health, or His Majesty's Council, as to the difiposal of am

such person; and to make any further order, or grant any

j

further warrant that may be necessary in that behalf.

Sec. 21. Upon proof made before a Justice of tliel

Peace, by the oaths of the master or other person havins;!

charge of a vessel under quarantine, and of three or morpl

persons belonging thereto, or by the oaths of two or morel

credible witnesses, that such vessel, and all and every suclil

person and persons respectively, have duly performed qua-

rantine, and that the vessel and all and every person audi

persons are free from infection, then and in the said respefj

tive cases, such Justice of the Peace shall give a certiHca'tj

thereof.

Sec. 31. All offences committed against any of tlie|

provisions of the Act, for which no specific penalty, forfei-

ture, or punishment, is therein provided, shall be tried, lieardl

and determined, before any three Justices of the Peace ol|

the county or place, where such oftence or disoi)edient;e sli

happen ; and the offender on conviction tiiereof, shall belia-j
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idingany person

ble to sucli I'orfeiture or penalty, not exceeding the sum of

one hundred pounds, or to such imprisonment not exceeding

twelve months for any one offence, as shall in the discretion

of the three Justices who heard and determined the same, be

1
judged proper ; and such forfeiture and penalty shall be paid,

one moiety to the person prosecuting for the same, and the

remainder to His Majesty, to be applied as the proceeds of

I

other penalties and forfeitures are by the Act directed to be

applied. Annual.
By the 3 W. 4, c. 67. 4 V. 241, made in amendment Recovery of

j

of the above mentioned Act, it is provided, tliat all fines, penalties.

penalties, and forfeitures, imposed or incurred by or under

j

ilie said above mentioned Act, when the whole amount there-

I

of shall not exceed live pounds in the whole, shall and n ay

prosecuted, recovered, levied, and paid, before and by

[order of any two Justices of the Peace for the county or dis-

I
irict where the offence was committed. Annual.

The Forms of the Information and Warrant required Directions.

j

under the before recited 7th clause of the aforesaid Statute

respecting Quarantine, may readily be framed from the words

of tijc clause. The information should be taken in the form

I

of an affidavit, made by the person giving the information,

in which should be stated briefly, the fact of the person com-

l)lained f f h 'jr'g quitted the vessel, or the place of quaran-

Itine, aD(' , .; names, times, and places, and other ma-
terial circi: .stances, as the case may be. This affidavit

must be briefly recited in the body of the warrant, the mere-

ly formal part of which will be the same as in ordinary cases

j

for the arrest of a party, and will be found under the Title,

—Warrant. Sucli directions as are requisite, and also the

Forms, which may readily be made to serve for prosecutions

under th.i before recited 31st. Section of the same Statute,

[and also under the foregoing Act 3 W. 4, made in amend-
ment thereof, will be found under the respective Titles,—In-

formation, Summons, Conviction, Commitment.

vUi

'*m '-^

:?> II. Health Wardens.

By the 2 W. 4, c 14. 4 V. 148. Justices in Ses-

I sions, in every other county or district except Hahfax, may
nominate and appoint from time to time, such and so many
jiersons as may be necessary, to fill the office of Health

I

Wardens, within the several towns of tlie Province, except

alifax, who shall act gratuitously, and be sworn to the due

|)erforiuauce of their office, pursuant to the Act. Teniim-

Appointmpnt.

\2-
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*

*''";!:. III. Regulations. (Lc. by Sessions. '" •

.if;;?

By the 5 W. 4, c. 18. 4 V. 405. If, on any occasion.

at any towns or places distant from Halifax, any infectious

disease or distemper shall have been introduced, or there

shall appear imminent danger of the introduction or spread-

ing thereof, before the directions of the Governor, or His

Majesty's Council thereon, can be transmitted to such town

or place, then, if there is no Board of Health in such town

or place, it shall be lawful for the Justices of the Peace for

the county, in Special Sessions assembled, by any order or

orders then and there to be made, to establish all such rules

and regulations as to such Justices may appear necessary or

expedient, as well for preventing as far as possible the intro.

duction into this Province, or spreading within the same, of I

any such infectious disease or distemper, as also for the relief

of any persons suffering under, or likely to afflicted by any

such disease, and likewise for declaring and bringing into|

immediate and full operation, all such parts of the regula-

tions in the " Act more effectually to provide against the in-

troduction of infectious or contagious diseases, and the spread-

ing thereof in this Province," and in this Act, as such emer-l

gency shall require to be put in force in such town or place

;

and likewise for enforcing the performance of quarantine,
|

according to the provisions of the Statute therefor ; and more-

over for appointing officers and persons to execute the said I

regulations, so far as may appear requisite ; and the said

Justices in Session shall forthwith cause copies of all such

orders to be transmitted to the Governor, or in his absence
I

to His Majesty's Council ; and the same orders, until the

Governor, or His Majesty's Council, shall alter or annul the

same, shall continue to be in force.

Consulting See. 5. In all towns and places where there shall be I

riiysicians. ^q Board of Health, except in the town of Halifax, it shall

be lawful for the Justices in Special Sessions, to appoint such

number as may be deemed requisite, of consulting physicians,
j

whose duty it shall be, in case of any alarm of any contagi-

ous or other dangerous disease or distemper occurring, or
j

likely to occur in any such town or place, to give to the said

Justices all such professioned advice and information as they
|

may request, with a view to the prevention of the said dis-

eases, and at all convenient times to assist such Justices with

their counsel and advice, in all matters that relate to the I

health of the inhabitants. .j !. i-: iu s ;

Rcnicving in- gee. 6. In places where no Boards of Health, or

iectcd persons
jjealtji Wardens are appointed, any three Justices in Gene-
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ral or Sjjecial Session assembled, shall have power to remove

or cause to be removed from any dwelling house, or other

place within the jurisdiction of the said Justices, or from any

ship or vessel coming near to or within the same, any person

or persons sick with any contagious or infectious disease, to

any hospital, house, or place, proper for the reception of

such sick and exposed persons. Provided it shall be certifi-

ed unto the said Justices in Sessions, in some writing to be

signed and attested to by any two or more physicians of the

town or place, or if only one, then by that one physician,

that in their or his opinion, such removal is necessary or ex-

pedient for the safety of the inhabitants ; and in case any per-

son sick with such contagious or infectious disease, in any
house or place within such jurisdiction, cannot, in the opi-

nion of such physicians, be removed, then the said Justices

in Session shall have power to cause such house to be vaca-

ted by the removal of the other occupants thereof, or to cause

any house or tenement contiguous thereto, to be vacated, by

the removal of the occupants thereof, for such time as the

physicians consulted by the said Justices in Session, shall

think expedient, and the safety of the inhabitants of the place

may require. Temporary. . :

1
1^ IV. Recovery of Penalties. ; :>

By the 5 W. 4, c. 17, <§» 30. 4 V. 402. Concerning

nuisances, it is enacted, that it shall be lawful for any Board

of Health, or Health Wardens, appointed and acting under

the Act, " more effectually to provide against the introduc-

tion of infectious or contagious diseases," to limit and res-

train to any sum under ten pounds, but not below ten shil-

lings, the amount to be prosecuted for, in respect of any of

the several penalties imposed by or incurred under the said

last mentioned Act, for the offences to which such Act has

reference, and all penalties thus limited, shall and may be

sued for and recovered before any one Justice of the Peace

of the county or place wherein the penalty shall be incurred,

and all larger penalties shall be sued for and recovered in any
Court of Record in the same county.

Sec. 31. All such limited penalties under the said last

mentioned Act, shall be sued for and recovered in the name
and on the information of any Health Inspector within whose
limits the offence shall have been committed, or as a debt

due to him, as the case may be ; and if there be no Health

inspector, then in the name of the Clerk of the Pea-^ c of the

county or district, unless His Majesty's Attorney or Solicitor

125
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General think proper to prosecute at the suit of the Crown,

and give notice accordingly ; and in all cases where the pro-

secution shall be in the name of the Health Inspector, or

Clerk of the Peace, he shall be deemed the ofHcial prosecutor,

and shall, as shall any Health Warden, be and be deemed

a competent witness in such prosecution or suit, and shall re-

cover costs of suit from the defendant, if judgment be given

for the penalty or sum prosecuted for, but shall not be liable

to jiay to the defendant any costs, if the judgment pass in

favour of the defendant ; and all monies to be recovered by

any such suit or prosecution, shall be paid into the hands of

the Treasurer for the town, or for the county as the case

may be, and shall be appropriated towards defraying the ex-

penses there to be incurred in and about the enforcing and

carrying into effect this Act, and the Acts therein recited.

Appeals. Sec. 33. If any appeal shall be entered against the

judgment of a Court of Summary Jurisdiction, or any Jus-

tice of the Peace, given for any sum of money sued for by

any Clerk of the Peace, or Health Inspector, either as u

penalty, or as a debt due to him, under the provisions of

the said Act, " more etfectually to provide against the intro-

duction of infectious or contagious diseases," or of this Act,

and such appeal be not duly prosecuted at the first sitting of

the Court to which the appeal is prayed, then on such fle-

fault being certified by the Clerk thereof, execution shall be

forthwith issued from the Court, or by the Justice by wiioni

the judgment was rendered. Temporary.
Directions. As it is provided in the above recited 30th and 31st

Sections of the aforesaid Statute, 5 W. 4, c. 17, that the

limited penalties therein mentioned, incurred under the

aforesaid Act, " to provide against the introduction of infec-

tious diseases," may be sued for before one Justice of the

Peace, by a Health Inspector, or Clerk of the Peace, as a

debt due to him, the proceedings and the forms of Summons
and Execution requisite for the recovery of such limited pen-

alties, will be the same as in cases for the recovery of pri-

vate debts before a sinj^le Justice, and will be found uiuk^r

the Title,—Summary Trials,

[,;-!|llH jl;,.

III 'Mi

CONVICTION. ii-

The power of a Justice of the Peace to convict an

oHender in a sununary way, without a trial by jury, is in

restraint of the common law, and in abundance of instances



30th and 31st

c. 17, that the

CONVICTION.

a tacit repeal of that famous clause jn the Great Charter,

that a man shall be tried by his equals ; which also was the

common law of the land long before the Great Charter, even

from time immemorial, beyond the date of histories and re-

cords. Therefore, generally, nothing shall be presumed in

favour of this branch of the office of a Justice of the Peace,

but the intendment will be against it. For which reason,

where this special power is given to a Justice of the Peace

by Act of Parliament, it nmst appear that he hath strictly

pursued it, otherwise the common law will break in upon
liim and level all his proceedings. So that where a trial by

jury is dispensed withal, yet he must proceed nevertheless

according to the course of the common law in tri*^.'/: by ju-

ries, and consider himself only as constituted 'n the place

both of judge and jury. Therefore there mus. be an infor-

mation or charge against a person ; then he '.nust be sum-

moned or have notice of such charge, and have an opportu-

nity to make his defence ; and the evidence against him

must be such as the conunon law approves of, unless the

Statute directeth otherwise ; then if the person is found

guilty, there must be a conviction, judgment, and execu-

tion, all according to the course of the common law, direct-

ed and influenced by the special authority given by Statute.

1 Burn's, 586.

The Justice must also take and preserve minutes of all

the proceedings before him, from which, when a removal of

the same to a Superior Court is required by a writ of certio-

rari, he must make and send up a record thereof, according

to the form set forth in the Statute hereinafter mentioned.

The difficulty of drawing up a conviction in due form, hath

induced the Provincial Legislature in the Statute alluded to,

being 5 W. 4, c. 2. 4 V. 353, to frame and prescribe

a general Form of a Record of Conviction, to be used in all

cases where no particular Form for the record thereof shall

have been directed. In here treating further of this subject,

the Form of Record prescribed in the said Statute will first

be set forth, and then the several essential parts of it will be

separately exhibited, and the law establishing and explaining

them, respectively, will be stated and applied. It is proper,

however, to observe here, that iii cases where a Justice is

authorised to convict of an offence on his own view, or in

his own hearing, the said Statute does not apply, and the

Form of Record therein prescribed will not suit, and indeed

cannot be followed in any such case, but a more brief though

sufficiently comprehensive Form is to be used ; as in cases

under tlie Statutes against drunkenness, profane swearing.
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nnd performing ordinary labor, or usin^ sports on the Lord's

<lay ; wiiich brief Forms will be found, respectively, under

the Titles of those last mentioned otFences. In all instances,

however, where a Justice is not authorised to convict on \\\i

own view, or in his own hearing, the Form of Record set

forth in the said Statute nmst, according to the direction

therein contained, be strictly adhered to, either literally, or

at least in words to the same effect.

By the aforesaid Statute it is enacted, that,—In all cases

wherein a conviction shall have taken place, and no particu-

lar Form for the Record thereof shall have been directed,

the Justice or Justices, or other person or persons duly au-

thorised to proceed summarily therein, and before whom the

oflfender or offenders shall have been convicted, shall and

may cause the Record of such Conviction to be drawn up

in the manner and form following, or in any words to the

same effect, mutatis mutandis, that is to say :

County of
}

[or as the case may be,] ^ Be it Remembered that on

the — day of , in the year of our Lord , at

in the county of , A. B., of in the county of
,

labourer, [or as the case may be,] personally came before

me [or before us, &,c.] C. D., one [or more as the case may

be,] of His Majesty's Justices of the Peace for the said
,

and informed me [or us, &-c.] that E. F. of , in the

county of , on the — day of , at in the said

, did [here set forth the fact for which the information

is laid,] contrary to the form of the Statute in such case

made and provided ; whereupon the said E. F., after being

duly summoned to answer the said charge, appeared before

me, [or ns, &c.] on the — uay of in the said
,

and having heard the charge contained in the said informa-

tion, declared he was not guilty of the said offence, [or as

the case may happen to be,] did not appear before me, [or

us, &c.] pursuant to the said sunmions, [or did neglect and

refuse to make any defence against the said charge,] where-

upon I [or we, &c. or, nevertheless I, or we, &c..] the said

Justice [or Justices,] did proceed to examine into the truth

of the charge contained in the said information, and on the

— day of aforesaid, at aforesaid, one credible

witness, to wit, A. W. of in the county of , upon

his oath deposeth and saith, [if E. F., be present, say in the

presence of the said E. F.,] that within months, [or

as the case may be], next before the said information was

made before me, [or us, Sz,c.,] the said Justice, by the said
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A. li., to wit, on the — day of , in the year , the

said E. F., at in the said county of
,

[here state

llic evidence, and as nearly as possible in the words used by

the witness, and if more than one witness be examined, state

the evidence given by each,] [or if the defendant confess,

instead of stating the evidence, sayj—and the said E. F.

acknowledged and voluntarily confessed the same to be true
;

therefore it manifestly appeareth to me, [or us, &,c.,] that

the said E. F. is guilty of the offence charged upon him in

the said information, I [or we, &-c.,] do hereby convict him
of the offence aforesaid, and do declare and adjudge, that

the said E. F. hath forfeited the sum of , of lawful mo-
ney of Nova Scotia, for the ofll'ence aforesaid, [with the sum
of ,] costs in this behalf, [if any allowed,] to be levied,

collected, and distributed, [or paid,] [as the case may be,]

according to the form of the Statute in that case made and
provided. Given under my hand, [or our hands,] and seal,

[or seals,] the day of , in the year of our Lord

Sec. 2. In all cases where any Justice or Justices, or Appeal,

others, shall by virtue of any Statute, fix, impose, or order

payment of any fine, penalty, or sum of money, upon or

against any person or persons whomsoever, he or they may
appeal against the decision to the then next Supreme Court,

or Court of Common Pleas, to be holden in the county or

district where such decision took place ; and such appeal

shall be granted by such Justice, or Justices, or others, upoL
the party appealing entering into a bond, with sufficient

surety, in treble the amount of such fine, penalty, or sum of

money, (including the costs attending the conviction, or or-

der for payment thereof, if any there be,) in the name or

names of, and payable to the party or parties prosecuting,

and conditioned for the due prosecution of SHch appeal, and
the abiding of the judgment thereupon, by the party or par-

ties so appealing, (for which bond the Justice or Justices, or

other persons granting such appeal, and whose duty it shall

be to prepare such bond, upon the demanding of such ap-

peal, shall receive and take the sum of two shillings and six

|)ence and no more,) and such Justice or Justices, or other

persons, shall thereupon, on or before the first day of the

term of the Court to which such appeal shall be had, send
to the said Court such bond, and his minutes of judgment
and proceedings, and other papers in the matter of such ap-

peal, without its being necessary in such stage of the cause,

to make up a formal record of such conviction ; and such fur-

17
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thor proceedings and judgment shall be thereupon had and

given, as is or are now used, had or given, in and upon ap-

peals from the judgments of Justices of the Peace, in civil

cases, and with the like costs as are allowed in such cnsps;

and the judgment thereupon shall be final and conclusivo,

and execution thereupon may issue in the same manr.er, and

to the same cft'ect as in civil cases ; and when an appeal shall

have been had agiinst any judgment or conviction, in either

a civil or criminal case, and no j)r<K^eeding therein be had

during the next ensuing term of the Court a])()ealed to, either

by entry of the cause tlutre, or otherwise, it shall be lawfid

for the Justice or Justices having given such judgment, or

ordered such conviction, to issue his or their execution or

warrant against the party so having appealed, in the snine

maimer as if no such appeal had been taken. Vcrpetual.

Be it Remembered, that on the — day of ] The

day and year of exhibiting the information nnist be specified,

as well that it may appear to be subsequent to the ofiencc,

and prior to all other proceedings, as in order to ascertain

that the prosecution is within the time limited by Statute.

1 Bui-n's , 590.

A. B.y of ^c. Sfc] Thenameof the informer should

be set forth, that it may afterwards appear that the witness

is not the same person ; since many Statutes give a part of

the penalty to the informer, and in such cases the infonncr

cannot be a witness. Id. ^

That E. F. of fyc] It is no objection that the offend-

er appears to be a married woman, for a married woman may

be convicted on a penal Statute, without joining her hus-

band. Id. 593.

On the— day of ] The time of committing the

offence must be stated, that it may appear that the prosecu-

tion is commenced in due time ; and also that the party may

be enabled to defend himself against a second charge. Bui

the offence need not be proved precisely on the day on which

it is laid to have been committed, though it must be proved

to have been committed within the time limited for the pro-

secution. The time of committing the offence must also he

stated in that part of the Conviction in which the evidence is

set forth, the year as well as the day. Id. 592.

At SfC. did Sfc] Here must be stated an exact

description of the offence, which in order to give the Justice

a jurisdiction, must appear to be within both the letter aiid

spirit of the Statute that creates it, and which must be so

exactly described, that the defendant may know what charge

he is to answer. And the quantity of the offence is more es-
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|)Oti;illy necessary to be slunvn, in cases wlicrc it is tlio luea-

siiic of the penalty or damages to be given by the Justice.

Thus a conviction on the Sliit. 13 Khz. c. 7, *^ 1, lor vnt-

tiug down trees, was (juaslK^d, because it did not mention

the number of the trees. /(/. 5i)l.

A summary conviction for any otlencc created by Sta- Nf<»Btiv« of

tute, must negative every exception conUiined in tlic clause exf<>|>tit»n8.

creating the offence ; and a defect in omitting so to do, is

not aided by a proviso in the Statute, that •' no conviction

for any oU'ence in the Act, sliall be set aside for want of form,

or through the mistake of any fact, circumstance, or other
^

matter, providcil the material facts alleged were proved,"

for this in eflect recjuires all material I'acts to be alleged, and

it is a material fact, that the defendant did not come within

the exception in the enacting clause. But where a Statute

constitutes an act to be an offence generally, and in a subse-

quent clause makes a proviso in favour of particular cases,

there the proviso is a matter of defence or excuse, which

need not be noticed in the information. Id. 594.

If a subsequent Statute make any exception to a former

one, it is incumbent on the defendant to shew by way of de-

fence, that he comes within such exception. So where ne-

gatives arc descriptive of the offence, they must be set forth
;

for what comes by way of proviso in a Statute, must be in-

sisted on by way of defence, by the party accused ; but

where exceptions are in the enacting part of a Law, it nmst

appear in the charge, that the defendant docs not fall within

any of them. Id.

In general it is sufficient for the Justices in the descrip-

tion of the offence, to pursue the words of the Statute, bet

that is not always sufficient, it may be necessary to go far-

ther. It was so determined, upon a conviction of a person,

for robbing an orchard, which the Court held not suffici-

ent ; but it ought to have appeared of what and how the or-

chard was robbed, that they might judge whether it were a

robbery within the meaning of the 43 Eliz. c. 7. Id. 595.

Whereupon the said E. F., after being duly summoned, The party to

^c] The party ought to be heard, and for that purj)ose bn •ummoned

ought to be summoned in fiict ; and if the Justices proceed

against a person, without summoning him, it will be a mis-

demeanor in them, for which an information will lie. But
though justice requires that a party should be duly summon-
ed, and fully heard before he is condemned, yet if he be sta-

ted to be present at the time of the proceedings, and to have

heard all the witnesses, and not to have asked for any fur-

ther lime to bring forward his defence, if he had any, this at

all times has been deented sufficient. /i7. 595.

m
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Time for ap-

pearance aad
(lefcnca.

Pleading to

the charge.

Convicting
the party in

his abience.

Naming Wit-
n«sa.

letting nut

ths evidence.

The dofcndant should have a rcnsoimbic time allowod

him for making his defence. A conviction upon defuuU of

appearance, where the stmimons was to appear innnediately

upon the receipt of it, was held bad. The summons should

be, to aj)pear at a certain time and place, and tliese must

be such as to atlbrd the defendant the reasonable means of

complying with the summons, and of being fairly heard.

The service of the summons should be proved upon oath, and

it seems that such service should in general be a personal one.

Id. 596.

The summons may be directed either to the party charg-

ed, requiring him to appear, or to some third person, requir-

ing him to summon the party. Id. 595.

The summons must not be for appearance on an impos-

sible day. In one case it was stated, that the defendant was

summoned to appear ; and did appear, on Tuesday the ITtli

day of April, 1802, &c. In fact the 17th of April fell on a

Friday, and it being objected, that the time of the summons

being impossible, it was the same as if there had been no

summons, the court quashed the conviction on this ground.

saying, " there could be no such day, and therefore ho could

not appear thereupon ; and when the day is not set forth, his

appearance on another day cannot be intended." Id. 595.

And having heard the charge, 8fc.] The information

must be read to the defendant, who should be apprised of

the charge against him, and put to plead thereto, that is, cither

to confess or deny it, before the Justice proceeds to hear

evidence in its support. Id. 597.

Whereupon I or We, ^c. did proceed to examine, ^c]

It was formerly doubted, whether the Justice having summon-

ed the defendant, might, if he did not appear, proceed lo

hear the evidence and convict him, in cases where the Sta-

tuie does not expressly give such a power ; but now it seems

perfectly settled, that a party who does not appear after regu-

lar notice, may be convicted in his absence. Id. 596.

One credible Witness, to wit, A. TV. of fyc] It is re-

quisite to name the witness, that he may appear to be a dif-

ferent person from the informer ; as the Statutes generally

give the latter a share of the penalty, and therefore he can-

not be a witness, excepting wliere the Act shall specially so

direct. Id. 597.

Upon his oath deposeth and saith in the presence of the

said E. F.] It is fully settled that in all convictions, the

evidence must be set out particularly, not merely the result

of it ; and that sufficient proof must appear upon the face of

the record to sustain every material part of the charge, and



133

The oTidcncs
may be statpd

in the words
of ha Act.

^CONVICTION.

!o warrant tho adjudication. The evidence must be set out,

ill order that the superior court may jud^e wliether the Jus-

lices have done right. It is recognised as a known di^tiiic-

lion between orders and convictions, that in the form(!r, it

is allowed to state the result only of the evidence, but this

would undoubtedly be bad in a conviction. A conviction for

taking pilchards, contrary to the form of the Statute, waa
(|iiashed, and the reason assigned was, because the witness

swore generally, that the defendant was guilty of the premi-

ses ; for that is taking the law upon himself. Likewise, a

conviction on the Candle Act was set aside, because the evi-

dence was not set out, it being only alleged that the otienco

msfully and duly proved. Id. 598.

If a conviction state in the words of the Statute, the

deposition of the witness to the fact, it is sufficient ; but if

the Magistrate endeavour to shelter himself from detection,

by merely stating the fact of the offence in the 'erms of the

Statute, as if it were the legal effect of the evi'wnce, when
the evidence itself would not warrant the conclusion, he sub-

jects himself to a criminal information, u|)on a pro|>cr c'd^2 lai i

before the Court. Id. 599.

Wiiere the informer is permitted to be a witness, he must

be sworn and examined in the defendant's presence, (if ap-

pearing,) even though he were sworn whe!i the informs' t'or;

was taken. And therefore it is not sufficient in such a case.

to read over the informant's deposition, in the presence oS'

the defendant. Id.

It should appear that the fact was proved to have beon

committed in some place within the jurisdiction of the Ma-
gistrate. Id.

If the defendant when put on his defence, sets up a claim

of right to the thing he is accused of taking, or destroying,

and there is any pretence or colour for such right, the Jus-

tice ought to acquit hiin. Id.

It is sufficient in convictions, if there were such evi-

dence before the Magistrate, as in an action -ild be suffi-

Icient to be left to a jury. He is the sole judj;,t; ol the weight

of the evidence, and the Court will not examine whether or

not he has drawn a right conclusion from ^kj evidence. But
if no evidence appear on the conviction j support a material

part of the information, the Court wiL quash the conviction.

\li. 600.

And the said E. F. acknowledged, &fc.] In general Confession,

if the defendant confess the offence, it is needless to go into

the proof of it. But this is to be understood of a confession

lothc full extent of a good and sufficient information; for

Eviu "e to

b iven in

pr scnce of
defendant.

Defence.

Consideration
of evidence.
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AJjudirulinii.

Punisliincnt.

Costs.

where either the confession does not come up to the chaiui

in the informiition, or is made upon an insullicient infoniui-

tion, it will not supply the wiuit of evidence in the one case,

or of a sufficient charge in the other. 1 Jhmi's, 597.

Though a Statute only empowers the .Tustice to convict

upon the oath of one or more witnesses, yet he may convict

upon the confession of the party alone. Id.

That the said E. F. halh forfeited, ^c.\ ICven in cases

where the punishment is fixed by Statute, there must be an

express adjudication of the forfeiture. A convi(;tion is in the

nature of a verdict and judgment, and therefore must be pre-

cise and certain. 1 Burn's, 601.

If imprisonment be adjudged, not for any certain periul,

but generally till the payment of a fine or the performance ol

some other act, the condition must be distinctly expressed,

and such as is authorised by Statute. If it be till payment,

the sum must be fixed. Thus a conviction and comn)itnieiit

for a forcible entry, " there to remain till they shall have paid

a fine to the Kiny," the Justices not having assessed any'rn

fine, was held to be irrogidar. So under a StJitute vvhidi

empowered the magistrate to commit until the penalty and

charges were paid, a commitment for nine months, or until

the sum of £15, " together with charges previous to and at-

tending the conviction sliall be paid," was held to be bad,

for want of ascertaining the exact sun), by the j)ayment of

which the defendant might be released. Id.

With the sum of costs in this behaJf] When an

Act gives power to a Magistrate, on a summary conviction,

to award the reasonable charges of taking a distress, he must

ascertain the amount in the conviction ; and an adjudication

that the defendant shall pay the reasonable charges of the

levy, is bad. Id. 603.

Given under my hand and seal, S^c] A conviction

must be under the hand and seal of the Magistrate, and it is

laid down that he ought to give the defendant a copy of the

conviction if he demands it, as it is a record. Id. 603.

Note. From the enactment, however, in the before

recited Provincial Statute, that,—On an appeal the Justice

must send up to the Court " his minutes of judgment and

proceedings, and other papers in the matter of such appeal,

without its being necessary in such stage of the cause to make

up a formal record of the conviction," it would seem that lie

will not be bound to furnish to the defendant a copy of sucli

record, milcss where he may be recjuired to do so in sonic

course of legal proceedings.

It is laid down, that in all cases a Justice of tlic lVaa|
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nut^lit to return n conviction l)y him to the Sessions, wliether

tliu party ai)pcal or not, or whether an aj>peal is or is not

(fiven ; that the Crown may not bo deprived of its share of

forfeitures. I 13urn\<i, 6():3.

The requisite Forms of Information, Summons, War- nircctions.

rant of Distress, and Commitment ; will be found under those

Tides respectively ; and where an execution is recpiired pur-

suant to the provision of the before recited Statute, the form

of such execution will be similar to that issued on judgments

oiisnnnnary trials before a Justice, for the recovery of debts ;
i

and will be found under the Title,—Summary Trials.

Form of the Bond to be given by a Defendant on his

Appeal from a Conviction.

Know all Men by these Presents, that we, E. F. of

, in the county of , yeoman, and G. II. of

ill the same county, . are jointly and severally, held

and firmly bound unto A. B. of , in the county afore-

said, labourer, in the sum of , of lawful money of the

Province of Nova Scotia, [this sum must be treble the

amount of the sum which E. F. lias by the conviction been

adjudged to pay,] to be paid to t|ie said A. B. or his exe-

cutors, administrators, or assigns, for which payme- t to be

well and truly made, we bind ourselves, and each ol us by

himself, our and each and every of our heirs, executors, and
administrators, firmly by these presents, sealed with our

seals, and dated the — day of , in the year of our

Lord one thousand eight hundred and
Whereas on the — day of in the year aforesaid,

the above bounden E. F. was, on the information of the

said A. B., convicted by and before C. D., one of Her
Majesty's Justices of the Peace for the county of , of

the oticnce of , and was for the said oficncc, thereupon

).)

adjudged by the said Justice, to pay the sum of
,
pur-

suant to the Statute in such case provided, together with

the sum of for costs on the said prosecution
; fif any

such were adjudged]. And whereas the said E. F. hath

appealed against the said conviction, to the Court at

the next ensuing term of the said Court, to be held in and
tor the said county.

Now the condition of tliis obligation is such, that if

the above bonndon E. F. shall at and during tiie said next

onsuing term of the said Court, to be holden in and
tiic IVnui Bfor ^i^, ^,^^^^^ County, duly prosecute his suitl appeal, and
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shall abide tiio jiidi^nent of the said Court thereupon, then

this obligation to be void, otherwise to remain in full force

and virtue.

Signed, Sealed, and delivered ( E. F. [Seal.]

G. H. [Seal.]in the presence of,

Note. With regard to convictions by Justices on

summary j)roceedings before them in certain cases of steal-

ing, and of receiving stolen property, see Title,—Larceny.

CORONER.
Notice of

Duatli.

Durying.

Swearing and
Cliarge.

View.

Inquiry as lo

tliu Deatii.

• p| ;;.1m

When it happens that any person comes to an unnatii-

ral death, the township shall give notice thereof to the Cor-

oner. Otherwise if the body be interred before he come,

the township shall be amerced. It is a matter indictable to

bury a man that dies a violent death before the Coroner's in-

quest have sat upon him. 1 Burn's, 633.

A Coroner's inquisition ought to show upon the face of

it, of what place the party who took it was Coroner, and that

it was taken by the oath of " iionest and lawful men." Id.

The Jury appearing, is to be sworn and charged by the

Coroner, to enquire, upon the view of the body, how tho

party came by his death. For he can take inquisition of

death, only upon view of the body, and not otherwise ; there-

fore if the body be interred before he come, he must dig it

up. And this he may do lawfully, within any convenient

time, as in fourteen days. Id.

If the body cannot be viewed, the Coroner can do

nothing, but the Justice of the Peace shall enquire thereof.

Id.

The Jury being sworn, and the body upon view, the

Coroner shall enquire upon the oaths of them, in this man-

ner ; viz.—If they know where the person was slain ; whe-

ther it were in any house, field, bed, tavern, or company;!

who are culpable either of the act, or of the force ; and who

were present, either men or women, and of what age soever]

they hf% if they can speak or have any discretion ; and \m
many soever be found culpable, they shall be taken and fie

livered to the Sheriff, and shall be committed to the gaol

Id. 634.

If a per.son be found slain in a field, or in the woods

first it is to be enquired, whether he were slain in the saiiu!

place or not ; and if he were brought and laid there, they
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should do so much as they can to follow their steps that

brought the body thither. It shall also be enquired, if the

(lead person were known, or else a stranger, and where he

lay the night before. Id.

Also, all wounds ought to be viewed, the length, breadth,

and deepness ; and with what weapons ; and in what part of

the body the wound or hurt is ; and how many wounds there

ue ; and who gave the wound ; and how many be culpable.

And they must hear evidence on all hands. sT it be offered to

them, and as well on the part of the person acci sed, as against

him, and that upon oath. Id.

If any be foinid culpable of the murder, the Coroner.

shall immediately go to his house, and shall enquire what
goods he hath, and how much land he hath, and what it is

worth. And when they have thus enquired upon every thing,

they shall cause all the land, corn, and goods, to be valued

in like manner as if they should be sold immediately. Id.

He also shall enquire, whether the persons found guilty

fled ; for which flight they forfeit goods and chattels. Id.

Immediately upon these things being enquired, the bo-

dies of such persons being dead or slain, shall be buried. Id,

635. >

The Coroner ought also to enquire of the death of all Death in

persons who die in prison, that it may be known whether p^'so"-

they died by violence or any unreasonable hardships ; for if

j

a prisoner by the duress of the gaoler come to an untimely

I

death, it is murder in the gaoler, and the law implies malice

I ill respect of the cruelty. And this inquest upon prisoners

puglit to consist of a party Jury, that is, six of the prisoners,

I (if so many there be,) and six of the next vill or parish, not

I

prisoners. Id,

If in any instance of violent death, the Coroner and Jury Inquisition

believe an individual to be guilty of manslaughter, or murder, °?
J^^"'**

^y

lliey are bound to frame their niquisition, containmg the re-

I

suit of their enquiries, and to return it to the next assizes.

\ll

When a Coroner's jury have found that a party has mur-
nlcred the deceased, the Coroner may issue his warrant to

apprehend him, and may commit him to prison ; he has also

1

power to sunnnon witnesses, and bind over persons to pro-

lute and give evidence. Id.

By the 9 G. 4, c. 16. 4 V. 3i2. Every Coroner shall Provincial

I . • . • •/• 1 1
• . 1

• r J Statute.
return every mqmsition by lum taken on view ot any deceas-

|«1 person, before the next sitting of the Supreme Court in

1 county or district wherein such Coroners shall have ju-

[risdiction, to the Clerk of the Crown, or his deputy for such

18

violence.
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county ©• district, who shall thereupon file the same, and

Without fee or reward give to such Coroner a certificate of

such inquisitions having been so returned and filed with him

;

and therein state the day and year when such inquisition was

taken, and when returned and filed as aforesaid ; and upon

such certificate of the Clerk of the Crown, or any one of his

deputies, being filed with the Secretary of the Province, it

shall be lawful for the Governor or Commander-in-chief, bv

warrant under his hand and seal, to direct that there be paid

to any such Coroner, for each and every such inquisition so

taken, returned and filed as aforesaid, the sum of fifty sliil-

lings out of the Treasury of the Province.

Sec. 2. The said sum of fifty shillings shall be in full

of all demands against the Province, for and on accoinit of

such inquest to be made by any Coroner under this or any

former Act or Acts whatsoever. And the said Coroner shall

apply twelve shillings thereof to pay the Jury's fees, ar.H two

shillings and sixpence to pay the Constables fees ; and if

there be any further necessary or extraordinary charge attend-

ing such inquest, or the burial of the body of the deceased

person or persons, such charge shall be defrayed by the coun-

ty or district wherein such inquest was taken. Provided,

that an account of items be rendered by the Coroner taking

such inquest, to the Court of General Sessions of the Peace,

and approved of by the Grand Jury in the usual manner.

Sec. 3. When any Coroner, in any county, district,

town or place, shall be called upon and required to hold any

inquisition on any person deceased, when by law. such in-

quisition shall be necessary, such Coroner shall forthwith,

either personally summon and require a Jury of the inliabi-

tants of the county, town, or place where such inquisition is

held, to attend him on such inquisition ; or shall make cjt

and deliver to some Constable or Constables of the county,

town, or place wherein such Coroner has jurisdiction, a war-

rant or precept, commanding such Constable or Constable?,
j

to summon a Jury to attend such inquisition at a certain lime

and place therein to be appointed, and such Jurors shall at-

tend accordingly.

Sec. 4. It shall and may be lawful for any Coroner to
j

proceed to hold and take any inquisition, on view of any de-

ceased person, on Sunday, where he shall deem it proper
|

and requisite. Perpetual.

The Coroner ought to execute his ofl^ice in person, and|

not by deputy, for he is a judicial officer. 1 Burn's^ 636.
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The Coronei''s Precept to Summon a Jury.

County of } To A. B., one of the Constables of the town-

) ship of in the said county.

[Seal.] / ... ...

By virtue ofmy office, these are in Her Majesty's name
to require and command you, immediately upon sight here-

of, to summon and warn twelve good and lawful men of the

said township of , to be and appear before me A. C,
gentleman. Coroner of the said county of , at in

the township aforesaid, on the — day of , at— of the

clock in the — noon, then and there to enquire of, do, and
execute, all such things as on Her Majesty's behalf shall be

lawfully given them in charge, touching the death of A. D.

And be you then there to certify what you shall have done in

die premises, and further to do and execute what in behalf

of our said Lady the Queen shall be then and there enjoined

you. Given under my hand and seal, the — day of
,

ill the year of our Lord one thousand eight hundred and .

)..;' r 1 , : ;, . A. C .<

t

T/ie Jurors' Oath on the Coroner's Inquest.

You shall diligently en<^uire, and true presentment make,

on the behalf our Sovereign Lady the Q,uecn, how, and in

what manner, A. D., [or a person unknown, as the case

may be,] here lying dead, came to his death, and of such

other matters relating to the same, as shall be lawfully re-

quired of you, according to your evidence : so help you God.
After tlie foreman is sworn, tlie rest may be sworn three

or four togetlier : as follows

—

Such oath as A. F., the foreman of this inquest, hath

for his part taken, you, and every of you, shall well and truly

observe and keep on your parts, respectively : so help you

God. ,. '.< fi .I

, ; i,.i IVitness's Oath.
i ,; ,,

The evidence which you shall give to this inquest, on the

behalf of ofir Sovereign Lady the Q,ueen, touching the death

of A. D., shall be the truth, the whole truth, and nothing

but the truth, so help you God.

..
,

./:

Inquisition of Murder. .'

County of } An inquisition, indented, taken at in

) the county of aforesaid, the — day of

1 ii

I'
i'
'
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; .n the year of the reign of our Sovereign I.adv

Queen Victoria, and in the year of our Lord one thou-

sand eight hundred and , before me, A. C, gentle-

man, 'Coroner of our said Lady the Queen for the county

aforesaid, upon the view of the body of A. D. then and there

lying dead, upon the oaths of A. B., C. D., E. F., &,c.,

[naming all the twelve Jurors,] good and lawful men of the

township of , in the county aforesaid, who being sworn

and charged to enquire on the part of our said Lady the

Queen, when, where, how and after what manner, the said

A. D., came to his death, do say upon their oath, that one

A. M., late of in the county aforesaid, yeoman, not

having the fear of God before his eyes, but being moved and

seduced by the instigation of the devil, on the — day of

, in the said — year of the reign of our said Lady the

Queen, and in the year of our Lord aforesaid, at the hour of

— in the said day, with force and arms, at in the coun-

ty aforesaid, in and upon the aforesaid A. D., then and there

being in the peace of God and of our said Lady the Queen,

feloniously, voluntarily, and of his mahce forethought, made

an assault ; and ti.'^t the aforesaid A. M., then and there,

with a certain of the value of , which he the said

A. M. then and there held in his right hand, the aforesaid

A. D., in and upon the left side'of the said A. D. [then and

there violently, feloniously, voluntarily, and of his malice

forethought, did strike, and then and there gave to the said

A. D. with the aforesaid, in and upon the said left side

of the said A. D.,] one mortal wound, of the breadth of—
inches, and of the depth of— inches, of which said mortal

wound, the aforesaid A. D. then and there instantly died

;

and so the said A. M., then and there feloniously killed and

murdered, the said A. D., against the peace of our said Lady

the Queen, her crown and dignity. And moreover, the Jurors

aforesaid, upon their oath aforesaid, do say, that the said

A. M., at the time of the committing of the felony and mur-

der aforesaid, had goods and chattels contained in the inven-

tory to this inquisition annexed, which remain in the custody

of B. C, [or had not, nor as yet hi'th any goods or chattels,

lands or tenements, within the count)' aforesaid, or elsewhere

to the knowledge of the said Juiurs.] In witness whereof,

as well the aforesaid Coroner, as the Jurors aforesaid, have to

this Inquisition put their seals, on the day and year, and at

the place first above mentioned.

A. C, Coroner. [Seal.]

A. B., [Seal.] C. I)., |Seal.|

•''• ••' E. v., [Seal.] G. II.. [tSeal.j

V&.C. «i.c.j Jurors.
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Note. All the Jurors must sign and seal the Inquisi-

tion.

n\

An Inquisition on one Drmoned by Accident,

[Same as before to the words—do say upon their oath,]

that the said A. D., on the — da^ of in the year of

our Lord aforesaid, at the township aforesaid, in the said

county, being in a boat upon the river , accidentally,

casually, and by misfortune, he the said A. D. fell out of

the said boat into the water of the said river, and was in the

water of the said river then and there suffocated, and drown-

ed; of which said suffocation and drowning, he the said A.

D. then and there instantly died : And so the Jurors afore-

said, do say, that the said A. D., in manner and by the

means aforesaid, accidentally, casually, and by misfortune,

came to his death, and not otherwise. In witness, &c. [as

before.]
, .

An Inquisition where one dies a Natural Death.

[Same as before to the words—do say upon their oath,]

that the said A. D., on the — day of , in the year afore-

said, at the township of in the county aforesaid, to wit,

in a certain place called , was found dead : that he had

no marks of violence appearing on his body, and died by the

visitation of God, in a natural way, and not otherwise. In

witness, &.c. [as before.]

An Inquisition on one for Cutting his Throat.

[Same as before to the words—do say upon their oath,]

that the said A. D., not having the fear of God before his

eyes, but being moved and seduced by the instigation of the

devil, at aforesaid, in the county aforesaid, in and up-

on himself, then and there being in the peace of God and
of the said Lady the Queen, feloniously, voluntarily, and of

his malice aforethought, made an assault : and that the afore-

said A. D., then and there with a certain knife of the value

of , which he the said A. D. then and there held in his

right hand, himself upon his throat then and there felonious-

ly, voluntarily, and of his malice aforethought did strike, and
gave to himself then and there with the knife aforesaid, upon
his throat aforesaid, one mortal wound of the breadth of —
inches, and the depth of— inch, of which said mortal wound,
the said A. D., at aforesaid, in the county aforesaid.

I*'
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languislied, and languisliing lived from the said — day ol

, in the year aforesaid, to the — day of in tlie

same year ; and that the said A. J)., on the — day of

aforesuid, in the year aforesaid, at aforesaid, in the

county aforesaid, of that nnortal wound died : And so the

Jurors aforesaid, upon their oath aforesaid, say, that the said

A. D., tlien and there in manner and form aforesaid, as a

felon of himself, feloniously, voluntarily, and of his malice

aforethought, himself killed and murdered ; against the peace

of our said Lady the Queen, her crown and dignity. In wit.

ness &<c. [as before.]
;

-m-

CORRECTION, HOUSE OF, see BRIDEWELL, cU.

COSTS, sec FEES.

COUNTY CHARGES, sec RATES.

CRIMINAL OFFENDERS, see COMMITMENT.

-®-

DEBTORS ABSCONDING, &c.

By the 1 «& 2 G. 4, c. 18. 3 V. 109. It shall not be

lawful for any person to sue out any process under the second

Section of the Act 1 G. 3, c. 8, of which this is in amend-

ment, unless the person applying for the said process, shall

previous to the issuing thereof, make an affidavit before one

of the Judges of the Court from which such process simil be

required ; or in the absence of all the Judges of the said

Court, before some one of His Majesty's Justices ofthe Peace,

that the defendant is justly indebted to the plaintiff, in a sum

to be specifically mentioned and set forth in the said affida-

vit ; which affidavit shall be filed in the office of the Clerk of

the Court from whence the writ shall issue ; and the sum

specified in such affidavit, shall be endorsed on the back of

the said writ, in words at length, and signed by the Judge

or Justice of the Peace before whom such affidavit shall be

made ; and shall also make oath, that he verily believes that

the person or persons, whom he is about to summon, is the

Factor, Agent, or Trustee, of such absent or absconding

jjerson, or that he hath goods, effects, or credits of such ab-

sent person in his possession, or under his management and

controul. Ferj^etual.
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DESERTERS.
I. From Navy.

By the 32 0.2, c. 12. IV. 14, made perpetual by

the 34 G. 2, c. 1. 1 V. 56. If any person shall entice .iny

seaman or marine to desert ; or harUonr, conceal, or assist

any deserter from any ship of war, knowing him to be sucli,

the person so ofiendmg, shall forfeit the sum of twenty

pounds, on conviction by one or more credible witness, be-

fore any three Justices of Peace, (quorum unus) for the use

of His Majesty's Government, to be levied by distress, and

for want of such distress, the person so offending, shall be

committed to His Majesty's gaol, there to remain without

bail or mainprize, for the space of six months ; or till such

time as the said line shall be paid. Perpetual.

Note. For the law as to searching for deserters from

the Navy, and respecting the selling or receiving the slop

clothes of seamen or marines, see Title,—Navy.

II. From Army.

Bt the 35 G. 3, c. 5. 1 V. 350. If any person shall

harbour, conceal, or assist any deserter from His Majesty's

service, knowing him to be such, the person so offending

shall forfeit the sum of five pounds ; and upon conviction by

the oath of one or more credible witness, or witnesses, be-

fore any two Justices of the Peace, the said penalty shall be

levied by warrant under the hands of the said Justices, by
distress and sale of the goods and chattels of the offender

;

one half of the said penalty to be paid to the informer by
whose means such deserter shall be apprehended, and the

other half to be paid to the officer to whom sucli deserter or

soldier did belong. And in case the offender so convicted

shall not have sufficient goods and chattels whereon distress

may be ma4e, to the value of such penalty, or shall not pay
such penalty within four days after such conviction, then

such Justices may by warrant under their hands and seals,

commit such offender to the common gaol, there to remain

without bail or mainprize, for three months ; or cause such

offender to be publicly whipped, at the discretion of such

Justices. Provided, that no commission officer shall break

open any house to search for deserters, without a warrant

from a Justice or Justices of the Peace, (which warrant

I!'
'
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such Justice or Justices are empowered to grant,) obtained

upon oath made of a desertion from the regiment to which

such deserters belong, and that there is reason to believe that

such deserter or deserters be concealed in the dwelling or

outhouse in which it is proposed to search for him or them,

and into wiiich he the said officer has been refused admit-

tance. And by the 43 G. 3, c. 1. 1 V. 467, made in amend-

ment of the foregoing Act, it is declared, that any person

harbouring a deserter, knowing him to be such, shall, instead

of the penalty of five pounds, prescribed by the above recited

Act, be liable to the penalty of twenty pounds ; to be recov-

ered by the ways and means, and aj)plied to the purposes

directed in and by the said Act. By Stat. 4 &. 5 G. 4, c. .'M.

3 V. 193, made in further amendment of the said first reci-

ted Act, it is provided, that it shall be lawful for the said Jus-

tices before whom any conviction shall be had against any

offender under the said Act, to commit such offender to the

common gaol after conviction, and before the expiration of

the said four days after conviction ; unless such offender shall

enter into recognizances with two sureties, for his personal

appearance before the said Justices, at the expiration of the

said four days mentioned in the said Act. Perpetual.

By the 41 G. 3, c. 4. 1 V. 436. If any person jhall

directly or indirectly, persuade, entice, or procure, or en-

deavour to encourage, persuade, entice, or procure any soldier

to desert, it shall be lawful ior the commanding officer of the

regiment, company, or party to which such soldier shall be-

long, at his option to cause the person so offending, to be

prosecuted by information in the Supreme Court, or before

two Justices of the Peace, according to the nature and cir-

cu I J stances of the case ; and every person, who on the oath

of one or more credible witness, or witnesses, on a prosecu-

tion before such Justices, shall be convicted by them, of any

or either of the foregoing offences, shall forfeit and pay for

each offence five pounds ; the same to be paid and applied

for the use of the poor of the town or district where the of-

fence was committed ; and such offender shall by such Jus-

tices be committed to gaol until he or she shall pay and dis-

charge the said penalty of five pounds^ together with the cost

of prosecution ; and if such offender shall not pay the penalty

or penalties recovered against him, within ten days after such

conviction, the said Justices shall cause such offender to be

publicly whipped and discharged from gaol. Perpetual.

By the 43 G. 3, c. 1. 1 V. 467. It shall be lawful

for the Sheriff of the county, or his deputy, or for any Con-

stable of the town or place where any person who may be

HI. EXPEN

nnprisonment
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reasonably suspected to he a deserter shall he found, or for

any officer, or soldier in ilis Majesty's service, to apprehend,

or cause such suspected person to he apprehended ; and to

bring, or cause him to be brought before any Justice of the

Peace living in or near such town or place, who shall ex-

amine such suspected person ; and if by his confession, or

the testimony of one or more witness or witnesses, upon
oath ; or by the knowledge of such Justice, it shall appear,

that such suspected person is a listed soldier, and ought to

be with the troop, or company to which he belongs, such

Justice shall forthwith cause him to be conveyed to the gaol

of the county, or the house of correction, in such town or

place where he was apprehended, and shall transmit an ac-

count thereof to the Governor, or to the commanding officer

of the district, to the end that such person may be removed,

and proceeded against according to law. Perpetual.

in. EXPENCES OF APPRrHENDINO, MAINTAINING, AND
CONVEYING Deserters.

145
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By the 41 G. 3, c. 4. 1 V. 436. The Governor may
order payment out of the Treasury, of the reasonable charges

incurred by Magistrates in apprehending, securing, and
maintaining deserters from the Army, or Navy, and trans-

mitting them to the corps or ship to which they belong, in

case such charges cannot be recovered upon due application

to such corps or ship. Perpetual.

By the 43 G. 3. c. 1, <§. 2. IV. 468. The Sheriff of

the county, the keeper of every gaol, house of correction, or

prison, in which any deserter from the army shall be confin-

ed, shall receive the full subsistence of such deserter, during

the time he shall continue in his custody, for the mainte-

nance of such deserter ; but shall not be entitled to any fee

or reward, on account of tiie imprisonment of such deserter

;

and the keeper of every gaol, house of correction, or other

prison, shall receive and confine such deserter while on the

road from the place where he was apprehended, to the place

to which he is to be conveyed, either by warrant of the Jus-

tice by whom he was examined, and committed, or by order

of the Governor or commanding officer of the district ; and
shall not be entitled to any fee or reward on account of the

imprisonment of such deserter. Perpetual.
., ,

Note. It is to be observed that this last mentioned
Statute only relates to deserters from the Armv.

. ,. ,
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F(yrm o/" Information io obtain a H'mrant to break open

a House to search for a Deserter.

County of) The informntion anil romplaint of A. [.,

5 Lieutenant in Flor Majesty's — Rrjipmeni of

Foot, made on oath this — day of , in the year of our

Lord one thousand eif^ht hundred and , Ixjfore nie, A.

M., one of Her Majesty's Jusiic(?s of the l*eacf3 for the stijd

County.
' The said A. L deposeth and saith, that on the — duy

of , in the year aforesaid, A. I>., a private soldier in the

said — regiment, and belonging to a detachment of tfjo siiid

regiment, stationed at in the said county of
, de-

serted from the said detachment at aforesaid, and that

he the said A. L, hath good reason to believe, and doth be-

lieve, that the said A. D. is now concealed in the dwellin<r

house of A. O., yeoman, at in the said county, and

that ho the said A. I. hath made application at the said

dwelling house to be admitted therein, to search there for tlie

said A. D., but he hath been refused such admittance into

the said dwelling house.

And hereupon the said A. L roquireth a warrant of

me the said Justice, authorising tlic breaking open and enter-

ing of the said dwelling house, and tfie making search there-

in after the said A. D. A. I.

Before me, A. M., J. P. .

' -

••"

> 1 I'

Form of a Search Warrant thereon.

County of To A. C,
township of

one of the Constables of the

- in the said county, and to

[Seal.] each and every of the other Constables of the

sair. township.

Whereas it appears to me A. M., Esquire, one of Her

Majesty's Justices assigned to keep the peace in the said

county, by the information on oath of A. I., a Lieutenant in

Her Majesty's — Regiment of Foot, tlat on the — day of

, in this present year of our Lord one thousand eight

hundred and , A. D., a private soldier in the said regi-

ment, and belonging to a detachment of the said regiment

stationed at in the said county of , deserted from

the said detachment at aforesaid, and that he the said

A. L hath good reason to believe and doth believe, that the

said A. D. is now concealed in the dwelling house of A. 0.,

yeoman, at in the said county ; and that he the said

A. L, hath made application at the said dwelling house, to

iiig house ; tl
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1)0 ;ulinittc»i therein, to seurcl» tlicrc lor the said A. I)., hut

that he hatii heeii refused such adiiiittuDGcinto the said dwelU

iiig house ; these are therefore in the name of our said ' •

y

the Uueen, to authorise and recjuire you, with necessary uid

proper assistants, to enter in thechiy time into the saiddwell-

in^ liousc of tJie said A. O., at aforesaid, n n\ theni , , -,

diligently to search for the said A. I)., and if ii(>on such

Hoarch, you shall find the said A. D., that you itnaiediately
'

apprehend him, and bring him before me, or some other of

lier Majesty's Justices of the Peace for the said county, to

Im^ dealt with according to law. Herein fail you not. Given

under my hand and seal, at in the said county, the —
day of , in the year aforesaid.

,

.

A M I P^ i»()j<')jn'.Kj (uji ''
)v r ' / I

•"•• ••"•> •'• * •
, ,

,

For directions as to other proceedings by Justices, by Directiom.

virtue of the Statutes recited under this Title ; and for the

Forms required, sec the general directions, and the common
Forms which may be made to serve, contained res,)ectively,

under the Titles,—Information, Summons, Conviction, Dis-

tress^ lleQQgiuzance, Commitinent.
1 I.

-«-
i:i

I ;>> Ui|». ..h DISTRESS.
.^^\

This Title relates only to that distress which is autho-

rized for the levying of fines or penalties, imposed for oH'en-

ces against Statutes which direct or sanction that mode of re-

covering them, under warrants from Justices of the Peace.

It is not to be understood to have any reference whatever to

Distresses for rent, in which case, as the law qow stands in

this Province, Justices of the Peace have no authority to

act.

It has been solemnly resolved that these words in an Act

ot Parliament,—" to be levied by distress," must be under-

stood of " distress and sale." 1 Burn's, 730.

Where distress is made by virtue of a warrant of a Jus- Distraining nt

lice, in nature of an execution, and the value of the goods several times,

distrained shall not be found to be the full amount of the sura

to be levied, distress may again be made for the residue of

such sum. And the distinction seems to be this, that where
there is an entire sum to Ijc levied, it shall not be split, and
distress made for j>art of it at one time, and part at another,

and so toties quoties for several times ; for that is great oi>
pression ; but if distress is made for the whole sum, and only

>€
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DISTRESS.

a mistake is made as to the value of the goods seized, (which

may be of very uncertain or even imaginary value, as pic-

tures, jewels, racehorses, and the like,) there is no reason

why the whcle sum should not be levied by making a further

seizure. Id. 704.

It may be laid down as a general rule, that fill chattels

personal are liable to bo distrained, unless particularly pro-

tected or exempted. The tools, utensils, or instruments of

a man's trade, or profession, as the axe of the cjirpenter, or

the book of a scholar, a loom, implements of husbandry,

beasts of the plough, and sheep, and many other things, al-

though under certain circumstances privileged from distrciis

for rent, yet they are all liable to be taken, where a distress

is given in the nature of an execution, by any particular Sta-

tute. Id. 706.

Furnaces, cauldrons, or other things fixed to the free-

hold, or the doors or windows of a house, or the like, can-

not be distrained. Id. 706.

In cases of distress for the levying of penalties, a part

or the whole of which is given to the King, doors or gaics,

in case they are locked up, or shut, may be broken open
;

but where no part of a penalty is given to the King, it seems

there is no power to break them open to make the distress.

Id. 731.

Note. Distresses should be reasonable, and not loo

great, and the goods taken should be sold within not less than

four, r.or more than eight days after seizure, upon due pub-

lic notice given of the time and place of sale.

In cases wherein no power is specially given to Justices

to ascertain th^' charges of taking, keeping, and selling iho

distress, it seems that the officer executing the warrant, simll

be the sole judge thereof in the first instance ; and afterwards,

if the owner of the goods distrained shall be dissatisfied, the

reasonableness thereof shall be determined by a Judge and

Jury, upon an action brotight : but in several Statutes this

power of ascertaining the charges of distress, and sale, is given

to the Justices, and in all such cases they should ascertain

and fix such charges. Sec 1 Burn's, 73 1

.

General Form of a fVarrant of Distressfor levying a

Penalty.

ir:^-

County of } To A . C, one of the Constables of the Town-

j^ ship of , in the said County, and to carhol

[Seal.] the other Constables of the said Township.
Whereas, on the — day of , ui the year of our

'If ^
/-sua



Lord one thousand cii][lit hundred and

uy

A. O., of

in the said county of
,
yeoman, was duly convicte*! be-

fore me A. M., one of Her Majesty's Justices of the Peace

for the said county, of the oftence of , [here state parti-

cularly the offence of which the party was convicted, and as

nearly as may be in the words of the Statute declaring it,| at

• in the county aforesaid, contrary to the Statute in such

case provided, whereby the said A. O. hath forfeited, and

hath by me on the said conviction been adjudged to pay the

sum of , pursuant to the Statute in such case provided,

[and ifcosts are allowed, say— ] besides the costs and expen-

ses attending the said conviction, which costs and expenses I

have ascertained and assessed at the sum of . And
whereas the said A. O. hath due notice of the said conviction,

but hath hitherto altogether neglected and refused to pay,

and hath not yet paid the said several sums of and ,

or any part thereof, respectively ; These are therefore in

Her Majesty's name to command you to distrain the goods and

chattels of the said A. O., and on the goods and chattels sf>

distrained, to levy the said several sums of and , and

if within the space of six days next after such distress by you

made, the said several sums of and , together with

the distress. the reasonable charges of taking and keeping the said distress,

shall not be paid, that then you do sell the said goods and

chattels so by you distrained, and out of the money arising

by such sale, that you do pay the sum of , being one
— of the said penalty of to , and the residue of

the said penalty, and also the said sum of , being the

costs and expenses aforesaid, to A. 1. of in the said

county, yeoman, who informed me of the said oflbnce, [or,

as the appropriation of the penalty and costs, (if any,) may be

directed by the Statute,] returning to him the said A. O., the

overplus on demand ; the reasonable charges of taking, keep-

ing, and selling the said distress being first deducted. And
you are hereby commanded to certify to me the sjiid Justice,

on the — day of now next ensuing, what you shal! have

done by virtue of this my warrant. Given undeir sny hand
and seal at , in the said county, this — day of in

tiic year aforesaid.

A. M., J. P.

Iklurn to be Indorsed on the fi'arrant where no iioodfi

can be found.

County of ^ 1, A. C, the within named Constable, do

5 hereby certify A. M., Ds<iuirc, one of Her Mu-

llfit :

'§f

.F.^

,/^ tip
1 >
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in the said county, yeoman,

jcsty*s Justices of tlic Peace for the said county, that by vir-

tue of tliis warrant, I have made diligent search for the goods

and chattels of the within mentioned A. O., and that I can

find no sufficient goods and chattels of him the said A. 0.,

whereon to levy the within mentioned sums. Witness my

hand the — day of , in the year within mentioned.

A. C.

Sworn before me the

day and year aforesaid,

A. M., J. P.

Commitment for want of Oistt'ess.

County of } To A. C, one of the Constables of the

5 township of , in the sjiid county, and to

[Seal.] the keeper of Her Majesty's gaol at in

the said county.

Whereas A. O., of —
was on the — day of , in the year of our Lord one

thousand eight hundred and , duly convicted before

me A. M., Esquire, one of Her Majesty's Justices of the

Peace for the said county, of the otience of
,
[here

state the oflfence particularly, as set forth in the Statute and

warrant of distress,] against the for:;, of the Statute in that

case made and provided, whereby the said A. O. hath for-

feited, and I did on such conviction adju<lge him to forfeit

and pay the sum of , besides the costs and exj)eii(xs

attending the said conviction, which costs and expences I

have ascertained and assessed at tiie sum of
,

purs;ii-

ant to the Statute in such case provided ; and whereas the

said A. O. hath had due notice of the said conviction, hut
j

hath neglected and refused to )3ay an<l hath not yet paid the

said several sums, or any part thereof; And whereas on the

— day of in the year aforesaid, I did issue my warrant
j

to A. C, one of the constables of the said township of

to levy the said several sums by distress and sale of the. gowls I

and chattels of the said A. O. ; And whereas it appears to

me, as well upon the oath of the said constable, as otherwise,

that he the said constable hath used his l)est endeavours to

levy the said several sums, on the goods and chattels of the

said A. O. as aforesaid, but that no suflicient distress casi he]

found whereon to levy the same, 'i'herefore I do horehyi

command you the said A. C, to apprehend tha said A. 0.,

and him safely to convey to the said common gaol, and tode-

liver him to the keeper thereof aforesaid, together with this I

jneoept : And I do hereby conuiiand you the said keeper ol
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Witness my
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the gaol aforosnid, to receive into your rtistody in the said

•.raol, him the said A. O., and him there safely to keep until

the said several sums shall be paid. [Or, if a time of impris-

onment is limited i)y the Statute, say—for the sjMice of

from the time of this commitment, unless the said several

sums shall be sooner paid,—or otherwise accordini? to the di-

rections of the Statute concerning]; the offence.] Given under

my hand and seal the — d ly of , in the year aforesaid.

A. M., J. P.

If the conviction took place before two Justices or more, oirpctionii.

the warrant of distress and commitment must be filled up
arcordinj^ly, and be si<^ned and sealed by both or all of them.

Jnsticcs, must in every case, carefully examine whether the

Statute which directs the levying by a warrant of distress,

provides also, that where no goods can be found, the ofiend-

or shall be committed to prison ; and if to be committed,

whether for a limited period, or imtil payment shall bo made
;

for imless imprisonment is authorized by the express or im-

plied terms of the Statute, it cannot take place as a matter

of course, for want of distress. In every case, the mode
directed by tlie Statute of levyinf;; the penalty, or carrying

into effect the punishment imposed, ntust be strictly observ-

jfd. and accordiuij^ to the course prescribed by the Statute.

$1

1 ^^^:

BOGS.
Bv the 3-1 (}..*{, c. '2. 1 Vol. 331. Kvery person who Dofrs going

I

shall keeji .i dog which hath been known to kill, or accus- "^ '"'g«

toinerl to worry sheep, or Inmbs, after notice thereof, shall

forfeit ii:u\ pay ten shillings to the owner of every sheep or

lamb so killed ; and shall also forfeit and pay three pounds,

for every offence, to be recovered before any Justice of the

county where the offence was conmiitted, one half thereof

for the use of the township or place where the offence was

I

commit led, and the other half to the person or jjcrsons

irosecuting for tin; same. Perpetttal.

By the 4 Vic. c. 15, Sess. 1841. It shall be lawful for

llhe Court of General Sessions for any County, to make such
tujps, orders, and regulations, respecting dogs going at

lari^te, and for pr'wenting their going at large, as shall from
jtime to time be considered necessary and proper ; and the

pid rules, orders, and regulations, from time to time to al-

ller. and change ; and to affix any penalty for breach there-
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Mad Dogs.

DOGS.

of, not exceeding two pounds ; and the penalty, so imposed,

shall be recovered before any Justice of the Peace for the

county where the offence was committed ; and if upon con-

viction upon the oath of any one or more credible witness, or

witnesses, the party offending shall not pay the penalty ad-

judged, he shall be forthwith committed to the county gaol;

to be there imprisoned for one day for every five shillings of

the penalty : Provided always, that so soon as such penally

be paid, the offender shall be discharged from imprisonineiit.

Temporary.
By the 3 W. 4, c. 71. 4 V. 244. " It shall be lawful

for the Justices at any of their General or Special Sessions,

or for any two Justices, whereof one shall be a Judge of the

Court of Common Pleas, to meet together for the purposes of

the Ac!,>and to make, ordain, and put in execution, all such

rules, orders, and regulations, as they shall deem necessary

or expedient to adopt, as well for preventing the going at

large of dogs or other animals, by whose bite the disease,

called " canine madness," may be occasioned, as for pre-

venting the occurrence or progress of the said disease ; and

also to order and ordain, that all dogs or other animals af-

fected by, or labouring under the said disease, or exhibiliiif;

any of the symptoms attending canine madness, or by whoso

bite the sanie may probably Ik; communicated to any persons

or animals, shall be forthwith destroyed, whenever they shall

be found running at large ; and further, to give sucii orders

and dirf^ctions as to such Justices sliall seem necessary or

prudent, against the hai)peiung of accidents from the bite of

any such diseased animal ; and to prohibit the sale of the

flesh of any animal which died in consequence of having been

bitten by any dog or animal labouring under, or affected bv

the symptoms attending canine madness. And the Justicts

by whom such orders or regulations shall be made, or other

the Justices in General or Special Sessions, may change, al-

ter, or icvokc the same, or any part thereof, and muke other

orders and regulations for the purposes of the Act, and inay

enforce obedience thereto, respectively, by any penalty or

penalties, not exceeding ten pounds for any one oflence, as

in such orders or regulations, respectively, sliall be expressed.

Sec. 3. Constables, and other persons are authori.xed

to kill dogs or other animals in a rabid state, or liable to com-

municate by their bite the said disease ; m\d wiiich sliall ho

found going at large, contrary to any auch order;, or regula-

tions ; or to secure and confine them safely.

Sec. 4. Penalties imposed by sucti orders or regula-

tions, mav be sued for, recovered and levied as del)ts, in lli^
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Directions.

name of any pfison who will sue for the ^me, before any

two Justices of the county where the oft'ence was committed
;

and shall be applied to the benefit of the poor therein. Tem-
porary.

Bv the Statute 2 Vic. c. 39. Sess. 1839. It is enact- Rabid or

cd. that it shall be lawful for the Courts of Sessions in the ""'"'y ^"g"-

different counties of the Province, to make such rules and
res^ulations as may be necessary, to prevent damages arising

from unruly, malicious, or rabid dogs ; and to affix a penal-

ty for the breach of any such regulation, not exceeding forty

shillings ; to be recovered, on conviction, before any one

Justice of the Peace ; and levied by warrant of distress on

the oftenders goods and chattels ; and in case there be no
goods and chattels, or not sufficient to satisfy said warrant,

then such olVendcr shall be committed to the county gaol, for

such time as the said regulations shall provide, not exceeding

rin[ht days. This was an Annual Act, but it has been made
Perpetual by the 5 Vic. c. 4-2. Sess. 1842.

The following directions seem proper, as to proceed-

ings by Justices under the foregoing Statutes. For recovery

of the ten shillings, given under the first recited Statute, to

the owner of a sheep killed by a dog, the proceedings should

be the same as in cases for the recovery of small debts ; for

which, see Title.—Summary Trials ; and for recovery of

the penalty of £3, for t!:e same otience, the proceedings,

until after conviction, will be the same as in other cases for

the recovery of penalties ; and for which see, respectively,

Titles,—Information, Summons, Conviction. This Statute,

like several others of our Provincial Acts, does not direct

;iuy final process for the levying or enforcing payment of the

|.enalty, and therefore it is in a great measure nugatory or

ineftectual, by reason, that after a conviction under it, the

Justice is not authorised cither to issue a warrant of distress,

or to commit the oftendcr to prison, for obtaining the [)enalty.

it may here be remarked concerning all such Statutes, that

ill sutinnary convictions by Justices, they cannot proceed any

further, or in any other manner, than is authorised or direc-

ted by the Statutes, respectively, under which they are act-

ing
; and consequently, that they cannot in any such case,

either issue a warrant of distress, or conunit the party con-

victed to prison, to obtain the penalty, unless they are au-

thorised to do 30 by tiie terms of the Statute.

The course of proceedinc^s under the before recited Act
ofthc4Vic. c. 15. Sess. 1841, and under the last mcntion-

od Act of the 2 Vic. c. 3. Sess. 1839, for any breach of the

regulations or orders made pursuant to the same respectively,

20

(>

i,
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will be the same as in other cases for the recovery of penal-

ties for breaches of regulations, made in Sessions, or by

Justices, and will bo found set forth under tlie respective

Titles.—Information, Summons, Distress, Commitment.

With regard to the before recited Act of the 3 W. 4,

c. 7 1 , respecting mad dc^, as it provides, that the penal-

ties imposed shall be recovered "as debts," it would seem

that the proceedings and Forms will be the same as in cases

of debt between private parties, and which will be found

under the Title,—Summary Trials.

DOWER.
By the 11 Geo. 3, c. 6. 1 Vol. 167. Where a sale

of lands or tenements shall be made by a husband and his

wife, before the deed shall be sufficient to bar the wife from

her Dower, she shall be examined by a Justice of the Peace,

and if, before him, she shall declare, that she hath freely

and without compulsion from her husband, signed such deed,

and therein assigned her right of Dower, the Justice shall

certify such acknowledgments on the deed, which shall for-

ever bar her from the recoverv of her Dower to the lands so

conveyed. Perpetual.

DRUNKENNESS.
Bt the 32 G. 2, c. 20. 1 V. 29. Every person who

shall by view of any Justice of the P(;ace, or confession ol

the party, or oath of one credible witness before any such

Justice, be convicted of drunkenness, shall forfeit and pay for

the use of the poor of the town where such oflence is com-

mitted, the sum of five shillings, to be levied, on neglect or

refusal to pay the same, by warrant of distress and sale of the

offenders goods; and the said sum, when paid or levied,

shall be delivered to the Overseers of the Poor, for the use

of the poor as aforesaid ; and for want o^" such distress, such

offender shall be set in the stocks for any nme not exceeding

three hours, at the discretion of the Justice or Justices be-

fore whom such offender shall be convicted ; and upon a

second conviction of drunkenness, in like manner as afore-

said, every such offender shall, over and above the penalty

aforesaid, be bound with two sureties in the sum of ten

i!.|,
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pounds, with condition for the good behaviour ; and for want
of such sureties, such offender shall be committed to the

common gaol, until he shall find the same
;
provided that

every such offence be |)roved or prosecuted within ten day«
after it was committed. The Justices siiall register all the

convictions made before them of drunkenness, and shall cer-

tify the same to the next Quarter Sessions, to bo kept upon
record by the Clerks of the Peace, to be seen without fee.

And if any action shall be brought against a Justice for any
proceedings on the said offence, in pursuance of this Act, he

may plead the general issue, and give the special matter in

evidence ; and if the phiintifi' shall be nonsuit, or a verdict

shall be found for the Justice, he shall have treble costs.

Perpetual.

Form of Infoiinaiion on Drunkenness.

County of) Tiik information of A. I., of in the

5 county aforesaid, yeoman, exhibited before me,

A. M., Esquire, one of Her Majesty's Justices of the Peace

for the said county, the — day of , in the year one

thousand eight hundred and , who on his oath saith.

That A. O., .^f in the county aforesaid, labourer,

nn the— day of in the year aforesaid, at the township

of in the said county, was drunk, contrary to the Sta-

tute in such case made : and thereupon, he the said A. I.,

prayeth that the said A. O., may forfeit the sufk? of five shil-

lings, to the use of the poor of the said township, as by the

said Statute is required. A. I.

Before me, A. M., J. P.

Summons thereupon.

County of > To A. C, one of the Constables of tho

5 township of in the said county.

(Seal.]

FoHASMUcH as information upon oath hath been made
before me, A. M., Esquire, onr- of Her Majesty's* Justices

of the Peace for the said county, that A. O., of in the

said county, labourer, on the— day of , in the year one

thousand eight hundred and , at the township of

in the county aforesaid, labourer, was drunk, contrary to the

Statute in such case made : These are therefore to require

you to summon the said A. O., to appear before me, at

ill the said county, on tlic — day of aforesaid, to an-

swer unto the said information, and to show cause why the

155
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penalty of five sliillings should not be levied on the goods ol

him the said A. O., lor the said ottcnce ; and be you tli«ii

there to certify what you shall have done in the prcnus<>s.

Given under my hand and seal, the — day of , in ihc

year aforesaid.

A. M., J. P.

For a Form of Conviction, see the i^enend form under

the Title,—Conviction. If the Justice convicts on his own

view, the Information and Summons arc needless, and the

Form may oe thus :

—

County of }

hundred and
of aforesaid,

Bk it Remembered, tluit on the — day ol

, in the year of our liOrd one thousand ci<r|ii

-, at the township of , in the couiiiv

I, A. M., Esquire, one of Her Majcstys

Justices of the PcRce ff>r the said county, personally saw one

A. O., of the township of , in the said county, labourer.

drunk, contrary to the Form of the Statute in that case made

and provided : Whereupon it is considered and adjudged bv

me the said Justice, that the said A. O., be convictefl, and

he is by me, accordingly, hereby convicted of the oft'encii of

being drunk, upon my own view as aforesaid, according to

the form of the Statute in that case made and provided:

And I do hereby adjudge, that the said A. C)., for the said

offence, hath forfeited the sum of five shillings, to be paid

and distributed as the law directs. In witness whereof, I

the said Justice, to this present conviction have set,my hand

and seal, the day and year above written.

[Seal.] A. M., J. P.

Note. By the English Statute on this subject, to which

ours is in general similar, it is provided, that if the party

does not pay the penalty to the Church Wardens, within one

week after conviction, a warrant of distress shall issue ; and

there, accordingly, the practice is, after conviction, to send

out a warrant to the Church Wardens, to demand the penal-

ty, and if on the expiration of the week, it is returned unsa-

tisfied, the warrant of distress is issued. As our Statute does

not allow any time after conviction for making payment, it

would seem, that a similar warrant to the Overseers of the

Poor to deiaand payment, is not requisite. However, as in

our Statute the words '* on neglect or refusal to pay," seem

to imply that some notice of the conviction should be given

to the party, or some demand of the penal tv made upon him,

before issuing the warrant of distress, it will probably, in the

rase of his not

the best and S!
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ni^c of liis not being present at the lime of the conviclioii. be

the best and safest course, to send out a warrant in the fol-

lowing form to the Ovorseers of the Poor. If, however, iho

Justice convicts on his own view, or, if where tlie proceeding

is by information, the party is present at the time of the con-

viction, the Justice will of course inform him of his being

convictc*!, and will require payment of the penalty, and in

Mh such cases, the warrant to the Overseers will lie uniie-

fcssary, but on neglect of immediate |)ayment after convic-

lioii, the warrant of distress may issue,

IVarnmt to the Overseers of tha Poor, to demand the

Penalty, in the case of the Offender not being present

at the time of the Conviction.

County of
}

To the Overseers of tlic Poor of the town-

5 ship of , in the said county.

[Scai.j

Forasmuch as A. O., of the township of , in the

said county, labourer, is convicted before me A. M., Esquire,

one of Her Majesty's Justices of the Peace for the said

county, for that he the said A. O., on the — day of
,

ill tiie year of our Lord one thousand eight hundred and
, at the township of , in the said county, was

drunk, contrary to the Statute in such case made ; whereby

he hath forfeited the sum of five shillings, to the use of the

poor of the said township : These are therefore to re(piirc

you to demand and receive of and from him the said A. O.,

the said sum of five shillings, to be by you accounted for,

to llie use aforesaid : And if he shall refuse or neglect to

pay the same, on such demand made, that then you certify

to me such refusal and neglect, to the end that such pro-

ceeding may be had thereupon, as to justice doth appertain.

Given under my hand and seal, the — day of , in the

year above written. A. M., J. P.

If the penalty is not paid on demand, the Overseer

must return the above VVarRint to the Justice, with a certili-

cate or aftidavit thereon of non ixiymeiit.

Warrant to levy the Penalty of Drunkenness, on non-

payment.

County of ^ To A. C„ one of the Constables of the

5 township of , in the said county.

[Seal.
I

VVhlklao a. O., of the lown&hip of , in the

.67 m
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county t\rorcsaitl, labourer, was on the — day of —— , in

the year of our Lord one thoi;«and eight hundred and .,

jonvictcd, before me A. M., one of Her Majesty's Justices

of the Peace for the said couniy, for that he the said A. (.).,

on the — day of •- , in the year aforesaid, was drunk,

lit the township of , in the county aforesaid, by whicli

he liath forfeited the sum of five shillina^s : And whereas it

duly a|)|)ears to me the said Justice, that the said sunt ol

five sliillings hath been duly demanded of and from the .suid

A. O., but that lie the said A. O. imtli neglected to pay

the same, and that the same i«! not yet paid : These an;

therefore to command you forthwith to levy the said sum.

by distraining the goods of him the said A. O. ; And il

within the space of six days next after such distress by you

taken, the said sum, together with reasonable charges for

taking and keeping the said distress, shall not be paid, that

then you do pell the said goods so by you distrained as afore-

said, and out of the money arising by such sale, that you

do pay the said sum of five shillings to the Overseers of the

Poor of the said township of , for the use of the |)oor

of the said township, rendering to him the said A. O., the

overplus upon demand, the necessary charges of taking,

keeping, and selling the said distress being first deducted.

And if the said A. O. be not able to \my the said «um of

five shillings, and sufficient distress cannot be found where-

on to levy the said sum, that you certify the same to me,

together with the return of this warrant. Given under my

haiid and seal, this — day of , in the year above

written. A. M., J. P.

Commitment

Ik i-

R
'-:' it '

i'M

Certificate by the Constable of want of Distress, to be

indorsed on the fVafrant.

t'oiinty of A. C, one of the Constables of the town-

5 ship of , in the said county, inaketh oath

thiij — dry of , in the year within written, before me

the Justice withia mentioned, that he hath made diligent

search for, but doth not know of nor can find any goods of

the within 'nentioned A. O., whereon to levy the within

sjim of fi' shillings. A. C.

Before nie the said Justice,

'^^l\
.i
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Commitment to the Stocks for Dnnikenue/at, on inahilitii

to pay the Penalty.

County of > To A. C, one of the Constables of the

5 township of in tiie said county.

[Seal.]

Whkreas a. O., of the township of , in tho

said county, labourer, was on the — day of in the

vear of our Lord one thousand ei^ht hundred and
,

ionvicted before nic A. M., one of Her Majesty's Justices

of the Peace for the said County, for that he the snid A. ().,

on the — day of , in the year aforesaid, was 'Irunk,

at the township of in the said county, whereby he

hath forfeited the sum of five shilHngs. And whereas it du-

ly appears 'o me, that the said A. O. is not able to pay

the said sum of five shillings : These are therefore to require

vou in Her Majesty's name, to set him the said A. O. in

the stocks, there to remain for the space of — hour. Given
under my hand and seal, the — day of , in the year

above written. A. M., J. P.

DUTIES, see REVKNI'E.

>»

• :# i
IS

ili 'I. Vf

DYKES.
Br the 6 A- 7 G. 3, c. 1. 1 V. 122. Persons who

shall be lawfully convicted of unlawfully and maliciously

breaking down, or cutting down, the bank or banks of any
river, or any sea bank or dykes, whereby any lands shall be

overflowed, or damaged, shall be adjudged guilty of felony,

and shall suffer death as in cases of felony, without benefit

of clergy.

Sec. 2. If any person shall unlawfully cut off, draw
up, or remove and carry away any piles, or other materials

which are driven into the ground, and used for the securing

aiiv marsh lands, or sea walls, banks or dykes, in order to pro-

vent the lands lying within the same from being overflowed

I

and damaged, it shall be lawful for any two Justices of the

I

Peace residing near the place where the offence was commit-
ted, and they are required, upon complaint or information

upon oath of such offence, to summon the party complained

I

of, or to issue their warrant to apprehend and bring before

I".

t

£5)^
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160 DYKES.

ihem the person so accused, complained of, or suspected,

and upon liis or her appearance, or neglect to appear, to pro-

ceed to examine the matter of fact with which he or she is

charged, and upon due proof thereof made, either by his or

her confession, or upon the oath of one credible witness or

more, to convict such offender ; and every |)erson offendint;

herein, and so convicted, shall forfeit and pay the sum of

twenty pounds ; one half thereof to the informer, and the

other half to the Overseers, of and for the use of the poor of

the township or place wherein such offence was committed

;

the same to be levied by distress and sale of the offenders

goods and chattels, together with the charges of such distress

and sale, rendering the overplus (ifany be,) to the owner or

owners thereof; and for want of sufficient distress, the said

Justices are required to commit the person or persons con-

victed as aforesaid, to the house of correction, or common
gaol of the county, town, or place where the offence was

committed, there to remain and be kept at hard labour for

the space of six months. Perpetual.

Dirpfiinns. With regard to the offence described in the first clause

of the foregoing Act,—of cutting or breaking down dykes or

banks, the course of proceeding by a Justice, on complaint

thereof made before him, will be the same as in other cases of

felony ; that is,—by taking the information on oath, issuing

his warrant, examining witnesses in presence of the party

charged, taking his examination, and committing him to gaol,

and binding over witnesses in recognizance to appear at the

Supreme Court ; for directions on all which, and other points

of duty on the occasion, and for the Forms requisite, see res-

pectively, Titles,—Information, Warrant, Examination, Com-

mitment. As this offence is a capital felony. Justices of the

Peace cannot admit to bail a party charged with it, but must

commit him to gaol, to take his trial in the Supreme Court,

The course of proceeding by the two Justices under the

second clause of the Act, is very clearly jjointedout therein;

and for more particular directions concerning the same, and

for the Forms required, reference must be had to the respec-

tive Titles,—Information, Summons, Warrant, Conviction,

Distress, Commitment. ;. ^ . ^; ' * i: i-i

I'V'

Mv 'V<UJ

EELS, see FISH.

EMBEZZLEMENT, see LARCENY.
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In or(ier to make an escape, there must bean actual ar-

rest; and ilt.^refore, if an officer having a warrant to arrest a
man, see him- shut up in a house, and challenge him as his

prisoner, but never actually have him in his custody, and the

party get free, the officer cannot be charged with an escape.

[Burn's, 752.

It seems to be a good general rule, that wherever any

person hath another lawfully in his custody, whether upon an
arrest made by himself, or another, he is guilty of an escape,

if he suffer him to go at large before he hath discharged him-

self of him, by delivering him over to some other vyho by law

,

ought to have tho custody of him. Id,

It is an escape in some cases, to suffer a prisoner to h^ve

greater liberty than by law he ought to have, as to admit a

|)erson to bail, who by law ought not to be bailed, but to be

kept in close custody. So if a gaoler or other officer shall

license his prisoner to go abroad for a time, and to cornp,

I

again ; this is jui , ^^f^(;t^pe, ,^yet^ .tljpiig;)} i^v^ pris9ii9i:j,^eturn

again. Id.'
,

,."•''..':
'-i'' v.V'.... '.

"i','
,.^.';^ ,',. ".',..,...:

If an officer hath arrested a man by virtue of a warrant, Retaking.

|an4 tlien taketh his promise that he will come again, and so

letteth him go, the officer cannot afterwards take him a^n'
[by force of his former warrant, because he consented to hjq.

I

going, fiut if the party return, and put himself agqiin under
custody of the officer, it seems that itmay probably be argued,

that the officer may lawfully detain him, and bring hun

I

before the Justice, in pursuance of the warrant. But if the

party arrested} had escaped of his own wrong, without the

consent of the officer, upon fresh pursuit, the officer may take

him again and again, as often as he escapes, although he

were out of view, or shall fly into another town or coUiity, and
may bring him before the Justice, upon whose warrant he was
first arrested. And it. is said generally; in some,books, that

an officer who hath negligently suffered a prisoner to escape,

may retake him wherever he finds him, without mentioning
any fresh pursuit ; and indeed, since the liberty gained by the

prisoner is wholly owing to his own wrong, there seems to

be no reason he should take any manner of advantage from
lit. Id. 753. •-,

Wherever a person is lawfully arrested for any cause, Bieaking

I

and afterwards escapes and shelters himself in a house, the open doors.

doors may be broken open to take him, on a refusal of ad-

Imittance. Id. 754.

<^ 1-

P"
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It seems to be f^enerally agreed, that a voluntary escape

Miiffered by an officer, amounts to the same kind of crime,

and is punishable in the same degree as the offence of which

the party was guilty, and for which he was in custody, wlie-

ther it be treason, felony, or trespass. And for a negligent

escape of a criminal, actually in his custody, the officer is

punishable by fine and imprisonment, according to the qua-

lity of the offence. Id. 755.

/'. )• V

VJJi. 7'-/'/; 'ii '. ui ., ':;•! .;, ;. 'Ul

Warrant to Apiyrehend a Person for Escaping from the

» - House of Correction,

.' I
<

'

ii:: Id-

County of > To A. C, one of the Constables of the

) Township of in the said County.

FoRAsiwiTCH as I. H., keeper of the house of correction

at—— , in the county aforesaid, hath this day made informa-

tion and complaint before me, A.M., Esquire, one of Her

Majesty's Justices of the Peace in and for the said county of—— , that A. O., hath unlawfully and wilfully escaped from the

house of correction, at aforesaid, and from and out of the

custody of him the said I. H., the keeper thereof, before the

expiration of a certain term for which he the said A. O. was

oraerled to be imprisoned and kept to hard labour therein.

These are therefore to command you the said constable, forth-

with to apprehend and bring before me, or Some other of

Her Majesty's Justices of the Peace for the said county, the

body of the said A. O., to answer unto the said complaint,

and to be further dealt with according to law. Herein fail

you not. Given under my hand and seal, this — day of

in the year of our Lord one thousand eight hundred and

c*. .'« ..isi fhjj,v»ji i7 '}H't'.U i-".!i.' . .'•'II, :'.m; '» ;;Uii;v.i »?;in, ;.U!i-Ui

The foregoing Form, with the slight alterations which

are obviously requisite, will also serve in cases of escape

from a gaol.

<v. !^:.jtv.j:. ',.'1 Ati ,:',>.:o -I ly./p t..i' t); ^;.if//(,» vHouvf '^: vjiio-

'Oil ll~;[I.|

.' .-ii!.-. ,;a
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Of Evidenck in Gkneual. ^
! ; f

Of Admissions ano Presumptions. '• •i'

Of Written Evioence.

Of the Evidence of Witnesses. •"'"•'

Of the Manner of Oivino Evidence. hv

Of Process to cause Witnessbs to appear.

'h Or Evidence in General; • ^vIu tea -f

It is a general rule in all cases, civil and criminal, that Tlie best

the best evidence must be given of which the nature of the «v>«^«n«j •«

thing is capable. The true meaning of this rule is, not that
*^^""^

Courts of Law require the strongest possible assurance of the

matter in questicm, but that no evidence shall be given, which

from the nature of the thing, supposes still greater evidence

behind, in the party's possession or power ; for such evidence

is altogether insufficient, and proves nothing, but carries

with it a presumption contrary to the intention for which it is

produced. Thus, if a party offer a copy of a deed or will,

where he is able to produce the original, this raises a pre-

Mimption that there is something in the deed or will, which,

if produced, would make against the party, and therefore the

copy in such a case is not evidence. But if he prove the

original deed or will to be in the hands of the adverse party,

who refuses to produc ; it, although he has received a regu-

lar notice for that purpose, or that the original has been lost,

or destroyed, without his default, no such presumption can

reasonably be made ; and a copy will be admitted, because

then sufth copy is the best evidence that can be produced.

\ Buttles, 766. .-'.i':'i.! ;-t'i i'» i^li .'iu;':'!U'i><v;.J ^u rioi'.- u! iw>

If a deed is attested by sefveral subscribihg witnessies,

the executi<Mi may be proved by one of them : or if none of

these witnesses can be produced, proof of the signature of

one witness shall be sufficient. Id. 766. ^><i*^ -^ loom

'ill The common law does not require any certain number Number of

of witnesses for the trial of any crime whatever. And before Witnenaci!.

a Justice of the Peace in divers cases, one witness is suffici-

ent to convict an offender, tlie same being directtxl by spedial

Statutes. Id. 767. >:''"'^ >'' •'» ^^nUi^l mov^ ncii.t5a:nifi

' ' By P. S. 32 G. 2, c IL 1 V. 9. Wills of land shall

be attested by three witnesses at the least

An offence need not be proved precisely on the day on Time,
which it is laid to have bueu cumnNtted, but wher« a thiie is

1
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Place.

tv..-l ..ill

..,,.

limited for any prosecution, it must be proved that the of-

fence was committed within such limited time. 1 Burii's,

592.

It must be proved that the offence complained of was

committed within the jurisdiction of the Court or Justice be-

fore whom it is tried, and where any part of a penalty sought

to be recovered, is given to the township where the offence

was con^mitted, it must bo proved that such otTertcc took

place within the township stated in the indictment or other

proceedings. In each of such cases, if such requisite proof

is not given, the defendant must be acquitted. 1 Burri's,

592. Arch. C. P. 63.

Where a guilty knowledge upon the part of a defendant

is to be proved, the prosecutor is allowed to give in evidence

other instances of h«s having committed the same offence for

which he is now prosecuted. And nearly the same rule ap-

plies where it is requisite for the prosecutor to prove malice

upon the part of the defendant, as former menaces, or ex-

pressions of vindictive feeling by the defendant against the

prosecutor. Arch. C. P. 70, 71. : > uiiiigju v:«ii "v

The subject of evidence may now be considered in a

more enlarged and particular manner, and it may be classed

under three heads ; Admissions or Confessions, Presump-

tions, and Proofs. Each of these in order will here be

treated of»ut fnu; ./.runi '.ms ^y-nr^jr. •tifm\'mu>jf JvyuHHri'

. 1 JiilS'•111 7/

"^ ni

IL Or Admissions and Pre8umptions4> ?• jf

Of Admissions in Criminal Cases, r:,u ".r

. ->i!U i

Hi. ...^/l^

,nit,li ^^-^

The admission or confession of a fact by the defendant,

renders it unnecessary for the prosecutor to prove it. This

Uaiiii^'jion or confession is of four kinds. 1. Where the de-

fendant in open court, confesses that he is guilty of the of-

fence with which he is charged. After thisa trial is unneces-

sary, :an4 the' Court have nothing to do but to award judg-

ment. 2. Where the defendant upon an indictment for a

misdemeanor yidds himself to the King's mercy, and desires

to submit to a small fine, which submission the Court may

accept Qtf^ if they think fit, without puttipc: the defendant to

H dkect cOE Session. 3. Where the defenaant upon his ex-

amination before Jui::tices of the Peace, dn a charge of any

offenice> admits either his guilt, or any fact which may tend

to prove it at the trial. This examination must not be upon

oath ; if it be, the Court will not allow it to be given in evi-

dence. Whfere one of three prisoners stated in the presence

cd the house

W
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and hearing of the others, in his examination before tlic ^hl-

gistrate, that he and one of the others committed the felony,

and this was not contradicted by the other, still it was held

that this could not be given in evidence against the other.

But in all other cases, what is said in the prisoner's presence

and hearing, relative to a fact within his knowledge, and

which he assents to, or does not contradict, is equivalent to

an admission of the fact, and may be given in evidence against

him ; what weight such admissions by implication should have

with a jury, is another matter* 4. Where the defendant

makes an admission or confession of his guilt, or of any fact

which may tend to the proof of it to any other person. ' • • - ">

All these several species of confession, to be of effect, Contossion

must be voluntary. And in the case of a confession before I"""*'
^^ ^"*

a magistrate, or other person, it it appear that the defendant

was induced to make it, by any promise of favour, or by

menaces, or undue terror, it shall not be received in evidence

against him. So if the promise or menace, &c. take place

previously to the prisoners being brought before the Magis-

trate, and the confession be before the Magistrate, the Court

will in general refuse to admit the confession to be given in

evidence, unless it appear that the prisoner was undeceived

by the Magistrate, and cautioned by him not to expect the

favour, or not to regard the menaces held out to him. But

if it be a free and voluntary confession, it is receivable in evi- 'yime of con-

dence against him, whether it be made at the moment he is fession.

apprehended, or while those who have him in custody are

conducting him to the magistrate, or even after he has enter-

ed the house of the magistrate for the pur|)ose of undergoing

examination. Arch. C. P. 75—6. 1 Burn's, 562.

Although confessions improperly obtained, cannot be re-

ceived in evidence, yet if in consequence of such confessions,

any facts arise, such facts may be given in evidence. Thus, t^" • •

ifin consequence of an extorted confession, stolen goods be

found, although proof cannot be admitted of the prisoner's

acknowle(%ment of having stolen, or put them tliere, yet the

fact of the witness having been directed by the prisoner where
to find the goods, and his having found them in the place

described by the prisoner, may be given in evidence^ d
Burn's, 563.

Where a prisoner has been once induced to confess, Tiinnts or ,-

upon a promise or threat, he may afterwards suppose it will
^''"'""»«'*-

not be of any use to deny what he has said, and therefore any
subsequent confession c( thd same or like facts, be the dis-

tance of time what it may, cannot be admitted as evidence
against him. As to what shall be considered as a threat or -,' i^u*

<i

'$
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ProYing Con-
fe.odions.

protni^c, it has been held, that a confession induced by say*

ing, *' Unless you give me a more (satisfactory account, I will

take you before a Magistrate," cannot be received in evidence,

So also saying to the prisoner, " It would be woree for him

if he did not confesa," or that " It would be better for him if

he did," is sufficient to exclude the confession. A confes-

sion induced by saying " Tell me whore the things are, and!

will be favourable to you," cannot be given in evident-*.

Nor where the prosecutor had said, that *« He only wanted

his money, and if the prison<.'r gave htm that, he might go tu

the devil if he pleased." Id. 564.

Admissions or confessions to other persons than Magis-

trates, if in writing, are proved as any other written instru-

ment ; if not in writing, are proved by parol evidence of some

person who heard them. In all cases the whole of the con-

fession should be given in evidence ; for it is a general rule,

that the whole of the account which a party gives of a trans-

action, must be taken together, and his admission of a fact

disadvantageous to himself, shall not be received, without re-

ceiving at th^ same time, his contemporaneous assertion of a

fact favorable to him, not merely as evidence that he made

such assertion, but admissible evidence of the matter thus al-

leged by him in his discharge. Also, it may be necessary to

observe, that a man's confession is only evidence against

himself, and not against his accomplices. Arch. C. P. 78.

Admissions in Civil Cases, n-'^i •xs'iii

Oath.

Deed.

Notice in

Gazette.

Receipt.

: :., An admission of a fact by either party, renders it unne-

cessary for his adversary to prove it. The highest species ol

admission, is, that which api3ears upon record, and it is con-

clusive against the party making it. The admission of a

party upon oath, is of course evidence against him, as for

instance, his answer to a bill in equity or his affidavit. A

deed, in which any admission is made by a party to it, may

be given in evidence against him, or any person claiming

under him. Also when one deed is recited in another, this

is an admission of the recited deed by all parties to the deed

reciting it, and may be given in evidence as such against

them, and all persons claiming under them. So a notice

that a partnership is dissolved, signed by the parties, for the

purpose of being inserted in a Gazette, was holden to be

sufficient evidence of the dissolution, for all purposes against

the parties signing it, although the partnership was constitut-

ed by deed, and consequently nmst have been dissolved by

deed. So a jmrty's receipt is good evidence as an ackiiow-
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leflgment of a payment ; although it is not conchisivp evi-

dence, if it can be shewn that it originated in some imposi-

tion practised upon the party who gave it. Where the

plaintiff entered an account in writing, of goods and casi)

furnished to the defendant from time to time, each page of

which was authenticated by the defendant's acknowledgment
in writing of the receipt of the contents, it was holden, that

although such an acknowledgment in writing, could not be

given in evidence per se, in respect of the cash items

amounting to above 4U shillings in each page, for want of

receipt stamps, yet that it was competent to the plaintiH' to

prove that upon calling over each article to the defendant,

he admitted that he had received the same ; and that the

witness might refresh his memory by referring to the ac-

counts. Arch, on PL ^ Ev. 344-5.

Note. As no stamps are required in this Province, the

written acknowledgments in the foregoing case, on the de-

fendant's hand writing to them being proved, would be

good evidence here of the whole of the account, for cash

as well as goods.

In an action on a bill of exchange, evidence being

given of an admission by the plaintifl' that he bad no inte-

rest whatever in the suit, the plaintiff was nonsuited. An
acknowledgment of the debt by the defendant, may be

given in evidence, and it is in general conclusive. But in

all the before-mentioned cases, the whole of the account

which a party gives of a transaction must be taken together

;

and his admission of a fact disadvantageous to himself, shall

not be received without'receiving at the same time, his con-

temporaneous assertion of a fact favorable to him, not mere-

ly as evidence that he made such counter claim, but as ad-

missible evidence of the matter he thus alleged in h-i dis-

charge. Arch, on PI. if Ev. 346. ;

There are also admissions by implication. If an usser- Confessions
lion be made in the presence of a party, relative to a fact Uy implica-

within his knowledge, and he assent to it, or do not contra- '"*"•

diet it, it may fairly be deemed equivalent to his admission

of the matter asserted. So if notice to quit be personally

served on the tenant in possession, and he make no objec-

tion to it, this is an implied admission that the tenancy com-
menced at the season of the year when the notice to quit

expired. Too much reliance however should not be placed

on admissions by words, or by implication ; they may have
originated in a lapse of memory, or a foolish boasting in the

one case, or from inadvertence in the other ; and it would
be wrong therefore, to conclude the parties by them. Those

,.:f" i

iY \i.ii^
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Whose con-
CcsHioti is evi-

dunca.

I'urlnuri.

Agent.

Wife.

in writiiii^ arc of a higher nature, and if by deed or record,

or upon oath, they are con< lusivc. And it i» no matter, whe-

ther tlio party who make» the admissions, be the person ac-

tnally interested or not ; it is sutficient if he be a party to the

suit. Thus, a defendant may give in evidence, the declara-

tions or admissions of the plaintifi'in the suit, to defeat tho

action, although such plaintitf a])|)car to be only a trustee for

a third person. On tlie other hand, the admifsions of the

person actually interested, are evidence, although ho be not

a party to tho suit. Thus, in an action by the master of a

ship for freight, the declarations of the owner, for whose be-

neHt the action is brought, are evidence for the defendant.

The admissions of one of two partners, are evidence against

both. So where two jointly sue or are sued, the affidavit of

one may be received in evidence against botli ; against the

one who made it as conclusive evidence, and against the

other, as evidence to be left to the jury. And not only the

admission of a man or his partner, but also in some cases the

admission of his known and accredited agent, is evidence

against him. Thus, letters written by an agent in making a

contract, and which form part of the thing done, are admis-

sible in evidence against the principal. So, if A. refer B.

for information ui^n a particular subject to C, what C. says

concerning it, when applied toby B. or his agent, has been

holden to be evidence for B. in an action against A. But

the letters of an agent to his principal, in which he is render-

ing him an account of business he has done for him, cannot

be given in evidence against the principal. Even the admis-

sions of a wife, in cases where she is to be considered the

agent of her husband, is evidence against him. Thus, where

it appeared that she used to transact the business at hotne,

and purchased the articles used in the trade, her admission

as to the state of tho accounts between her husband and the

plaintiff, who supplied her with goods to be used in the trade,

were holden to be evidence against the husband. But it is

only where she can be considered as acting as his agent, that

her admissions can affect him : therefore in an action by the

husband, for wages due to the wife, her admission of the re-

ceipt of the money is not evidence against him. In all other

cases, however, the general rule is,—that the declarations or

admissions of third' persons are not evidence ; they should be

called as witnesses. Arch, on Fl. S^ Ev. 346-7.

J lu i'Aiii-.h'n, lUiU Presumptions, < ?.qiji « n< iit4*<m;i.

'lU

-Mf A Presumption is, where some facts being proved.
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another follows as a natural or very prolmhie ronclusion from

tliem. Presumptions at „ of three kinds : violent presump-

tions,

—

probable presumptions,—and light or rash presump-

tions, which last, however, have no weij^ht or validity at all.

if a landlord give a receipt for the rent last due, it is fair to

presume from this fact, that all former rent duo by the tenant,

lias been paid. This is a probable presumption : for a man
in supposed to receive first for debts of the longest standing.

But if the receipt be in full of all demands, this fact induces

a violent presumption that there are no other debts outstand-

ing, and if the acquittance be under seal, the presumption

cannot even be rebutted by evidence on the other side, be-

cause the deed is an estoppel. A right may be presumed

from continued acts of ownership, or length of possession.

If a man be abroad for seven years, or upwards, without being

heard of, the presumption is that he is dead ; and on the

oilier hand, if it appear that a man was alive within seven

years, the presumption is that he is still alive. The intention Intention,

with which an act is done, must necessarily be the subject

of presumption, and must be presumed either from the nature

of the act itself, or from other facts and circumstances con-

nected with it. It shall not however be presumed that a man
has any notice or knowledge of the contents of a deed, merely

from the fact of his having attested the execution of it by

another person. So a loan of money from A. to B. cannot

be presumed, from the bare fact that A. delivered a sum of

money to B. which he had borrowed of another ; for where

money is paid, the presumption is that it is paid in liquida-

tion of an antecedent debt, and not by way of loan. Arch.
oil PL ^ Ev. 348 to 353.

On an indictment for larceny, proof that a part of the Cirnimsinn-

stolen goods have been found upon the person of the prisoner,
''"' ''^

"
""*^®"

or in his house or possession, is presumptive evidence against

him of his having stolen them, so as to call upon him for his

defence ; and may be sufficient to convict him, if no facts

appear in evidence to repel that presumption. The goods
are sometimes found in the prisoner's house before his appre-

hension, frequently found afterwards ; and there can be no
objection to proofof their being found at one time or the other.

This kind of evidence is frcciuently strengthened materially

by other circumstances, as by proof that about the time of the

oll'ence, the prisoner was near the spot from which the goods
were taken, or that he gave some false account resj)ecting

the goods on being charged with the crime, or ondoavoured
to conceal them, or perhaps tried to prevent an inspection

;

or by some other proof ofsuspicious circumstances in his be-

r2-2
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Iiavionr. On the other Iiand, tlio iufcronro nrisincf from the

mem fart of possession, will he niucli \veakene<l, if any rori-

sidemble time has elapsed Imtween the loss of the pro|)orty

and the finding of it again ; or if the property was from Iih

nature, likely to pass in the interval through many hands;

cspeeially where the prisoner betrayed no appearanee of |riiilt

at the time of his apprehension. So it is of a deed of f(!oH'.

ment, if all the witnesses to the deed be dead ; then violent

presumption, which stands for a proof,—is continual and

quiet possession. Also, the deed may receive credit from a

comparingof seals, writing, and the like. 1 Hum's, TOO-T.

.1' 'i; II. Or Written Evidence.

' '
• Ads of Parliament.

(rENERAL Acts of Parliament are not, correctly spenk-

ing, the subject of proof in any Court of Justice, for bein^f

the law of the land, they are supposed to be known to

every man, and are binding upon every subject, and judges

are bound to take judicial notice of their contents. Hut

private Acts of Parliament, not concerning the public, but

which relate only to particular classes of men, or to certain

individuals, are not considered as laws, but facts, and

therefore must be proved like other records which concern

private rights. 1 Bum's, 768.

- • ' ' Of Records. • -' <
'i.i.

'iti

Records are the memorials of the proceedings of thfi

Legislature, and of the King's Courts of Justice, and they

are considered of such authority, that no evidence is allowed

to contradict them. But copies of them must be proved by

witnesses, and then are good evidence ; but a copy of a

copy is no evidence. Copies of records may be under seal,

and not under seal. Those under seal, are called exempli-

fications, which are of two kinds ; under the great or broad

seal, and under the seal of some other Court, and they are

both good evidence. Such copies of records as are not un-

der seal, must be sworn copies, or office copies. The

sworn copy should contain the whole of the record. An

office copy, authenticated by a person appointed for that

purpose, is good evidence of the contents of the original,

without any proof of its being an examined copy. But where

the officer of the Court is only entrusted with the copy of

records, and is not authorised to make out a copy, he has
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iiu more iiulliorily t'ur liint pur[)use limn ucuinniun )H::rM)n, aiut

iho co|>y imiHt l)u proved in a strict and regular mode. CopicM i

ol' records are to be proved us oilier Iruiiscripts, by a witness

who bus compared tbe copy, lino for line, witb tbe original,

ur who lias examined tbe copy wbile anotber person read tbe

original. And it ougbt to appear tbat tbe original came from

the proper place of deposit, or out of tbe bands of tbe olficcr

ill wbosj custody tbe records were kept. 1 JJurn's, 769.

By tbe 5^1 (i. 3, c. 5^. I V. '222. Tbe transcript or

copy of any vote or proceedings of His Majesty's Council, re-

lating to titles of lands, attested as a true copy, and signed

by tbe Clerk of tbe Council, sbull be received as legal evi- '•

deuce in any Courts witbin tbe Province. Perpetual.

No verdict sliall be given in evidenct, but between tbose Verdict,

who wore parties or privies to it, because otberwise a man
would be bound by u decision wbo bad not tbe liberty to cross

ixaniinc. And a verdict will not be admitted in evidence

without likewise producing a copy of the judgment founded

upon it, because it may bappcn tbat tbe judgment was ar-

rested upon a new trial granted. But tliis rule dotb not bold

ill the case of a verdict on an issue directed out of Chancery.

Id. 769.

A judgment by tbe Sessions, discharging an order of re- Jtidgment.

iiioval, (not for defect of form, but upon tbe merits,) is con-

clusive, as between tbe contending parisbes, tbat the setde-

iiient of tbe pauper was not in tbe appellant parisb at tbe

lime of tbe removal, but it is binding only on these parishes,

not on a third parisb. An order of removal executed, and
not appealed against, is conclusive of the pauper's settlement

at the time of the order, even as betwc^m third parishes, who
were not parties to that order. And a judgment by the Ses-

sions, confirming an order of removal, is conclusive upon
the appellant parish, as to all the world, and may bo given

in evidence against them by a third parisb, on any subsequent

appeal. Here it may be observed, that tbe i^arty against

whom tbe judgment was pronounced, bad an opportunity of

discharging themselves, by proving tbe liability on a third

parish. Id. 769.

And note, whenever a matter comes to be tried in a col-

lateral way, the decree, sentence, or judgment of any Court

ecclesiastical, or civil, having competent jurisdiction, is con-

clusive evidence of such matter ; and in case the determina-

tion is final in tbe Court of which it is a decree, sentence, or

judgment, such decree, sentence, or judgment, will be con-

clusive in any other Court, having concurrent jurisdiction.

Wll'

.».
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in Chancery.

AfTidavitB.

Depositions
of Witnesses.

Conviction.

iMii. There are also public matters that arc not records, as

transactions in Chancery, and of these copies may be given

in evidence. A bill in Chancery will not Jje evidence, ex-

cept to shew that such a bill did exist, and that certain facts

were in issue between the parties, in order to introduce the

answer, or the depositions of witnesses. It is not to be ad-

mitted as evidence in Courts of law, to prove any facts either

alleged or denied n the bill. Answers in Chancery, are con-

fessions on oath, and therefore strong evidence against the

party who makes them. When an answer is read, all the

parts must be taken together, connected and entire. Id. 770.

A mere voluntary affidavit may be read against the jjcr-

son who made it, and it must be proved to be sworn. But if

it be only proved to be signed by the party, it will be evi-

dence as a mere writing. But if it were an affidavit in any

cause, then proof of the cause depending, and the using of

the affidavit, would perhaps be evidence upon an indictment

for perjury. The copy of a voluntary affidavit cannot be

given in evidence. Id. 770.

Depositions of witnesses in a suit in Chancery, may be

read when the witness is dead, but not when the witness is

living ; for whilst the witness is living, they are not the Ijest

evidence the nature of the thing is capable of. Also, when

a witness cannot be found after strict enquiry, his deposition

may be read. Or if it be proved that a witness was subpoe-

naed and fell sick by the ivay, the deposition is the best

evidence that can be had. But if the witness is in a state to

be produced, his deposition cannot be received. It is a ge-

neral rule, that a deposition cannot be given in evidence

against any person who was not party to the suit ; and the

reason is,—because he had not liberty to cross examine the

witness. F^r this reason, depositions in Chancery shall not

be read for or against the defendant, upon an information or

an indictment, for the King was no party to the suit. Yet

this rule admits of some exceptions, as particularly in all cases

where hearsay and reputation are evidence ; and in such case,

depositions are admissible in evidence, in a suit between other

parties, provided they have not been made after the suit was

commenced. But if the question at issue is precisely th<i

same in both suits, the depositions in the former suit cannot

be admitted. Id. 770.

A deposition taken in a cause between other parties,

will be admitted to be read, to contradict what the same

witness swears at a trial. Id. 771. >M>'iii4i^Ht?..UnHjj:'

A conviction in a Court of criminal jurisdiction, is con-

clusive evidence oi tiie fact, il it comes colluterully in con-
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Iroversy in a Court of civil jurisdiction
;
yet nn ac^uittni in

such Court is no proof of the reverse. A copy of a con*

Diction for killing game, was agreed to be evidence, in bar

of an action brought for the same oftence, and the defendant

18 entitled to such copy. /rf. 771. ,, ^*; i,- ;/,,,(,

A copy of the probate of a will is good evidence, fy"!]""'
"'^

"

where the will itself is of chattels : for there the probate is an

original taken by authorit) , and of a public nature ; but the

probate of a will, devising real property, is not evidence of

the contents of the will, even though the original is proved

to be lost. In a case where it was proved that a will of Innds

had been lost, parol evidence of its contents was thereupon

received from a witness who heard it read over before the

testator's family on the day of his funeral. The probate of

a will is not conclusive evidence of its validity, on an indict-

ment for forgery of the will. An examined copy of the pro-

bate of a will is evidence of the person there named being

executor, as the probate is un original, taken by authority,

and of a public nature, but a copy of the will would not be

evidence of that fact. Id. 77 1

.

Generally, wherever an original is of a public nature, Copies «)f

and would be evidence if produced, an immediate sworn copy ''«c«'"i»-

thereof will be evidence, as a copy of a bargain and sale ; of

a deed inroUed, and the like ; but where an original is of a

private nature, a copy is not evidence, unless the original is

lost or destroyed. Id. 772.

On a warrant to a Constable, to distrain goods by vir- VVtirroni.

tue of an Act of Parliament, the Constable makes distress,

and keeps the warrant : a copy of the warrant in this case

will be good evidence. Id. 773.

If upon collateral issue it is to be proved that such an oifirers of

one was Justice of the Peace, baronet, or the like, common Justice, Ac
reputation is sufficient proof, without shewing the commis-
sion, or letters patent of the creation. And in the case of all

Peace Officers, Justices of the Peace, Constables, &c., it is

sufficient to prove that they actc<l in these characters, with-

out producing their appointments. On an indictment for

disolwying an order of Justices for diverting a road, it was
held unnecessary to produce the commission of the peace, to

prove the persons to be Magistrates who signed the order.

Id. 773.

An inquisition, post mortem, is evidence, but not con-
clusive. Id. 773. ' .<)rr M

The entry of the names and titles of persons in a Church cimrdi Uook.

Book, either for marriages or births, is evidence ; but not con-

clusive, of tlie marriage or birlii of any persons, unless the

4
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identity of the purson, (by sucli entries intended) is fully

proved, and also strengthened with circumstances, as, coha-

bitation, the allowance of the parties themselves, and the like.

Hut a day book from whence the register is made up, was not

allowed as evidence to contradict the latter, in a question of

legitimacy : for though it was insisted that one was the origi-

nal entry, the other was the only register, and there caiuiot

be two registers in one parish, /d 773.

An entry of the receipt of money by the officers of a

township, from the officers of another township, of a propor-

tion of Church rates, made in a parish book, is evidence to

charge the latter officers with the same proportions in future

;

and another entry explaining tlie proportion made on the same

page, is also admissible evidence ; and the first point upon

the principle that by such entry the officers charged them-

selves with the receipt of money. Id. 773. " <Lni l ^^>? !i,

The Gazette published under the sanction and controul

of Government, is sufficient evidence of any act of State so

announced, but not of any private matters contained therein,

or done by, or to the King, otherwise than in his regal capa-

city. The King's proclamations, addresses from the people

to the Crown, and the like, may be proved in this manner,

without a production of the proclamations or addresses them-

selves. Upon the same principle, the Articles of War, as

printed by the King's Printer, are allowed to be evidence of

such Articles. Jr/. 773-4. .;;/;tn, !,

An ancient Map will be received as evidence, where il

has accompanied possession, and agreed with the boundaries

as adjusted by ancient purchases. If two manors are in the

hands of the same person, and a map is made by him, and

afterwards one of the manors is conveyed to another person,

and then at a distant time, disputes arise as to the boundaries,

the map so taken will be evidence ; but if the person under

whose direction the map was taken, was possessed of only

one manor, the map so taken, is not evidence against the

rights of persons not parties to the making of it. JifiTTS.

it has been determined, that where a pregnant woman

died after examination, but before an order of filiation, such

examination taken under the Statute 6 G. 2, c. 31, was ad-

missible evidence, on an application to the Quarter Sessions

to make an order of filiation on the putative father ; and that,

if not contradicted, it ought to be considered as conclusive.

Id, 776.

Note. The like examination taken under our Provin-

cial Statute concerning bastards, will of course, it is presum-

ed, be evidence under similar circumstances. < r ..>.
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The general rule respecting the admissihility of doposi- RuIp ns to

tions after the death of the witness, is, that they are not evi- tl«'posiiions of

dence, unless they have been taken judicially, and unless the
vv^f,"eases.

party whose interests would be affected by them, had an op-

portunity of being present, and cross-examining the deponent.

It is therefore now clearly established, that the ex-parte ex-

amination of a pauper, concerning his settlement, taken on

oath before a Magistrate, is not admissible upon a question of

settlement, as evidence against the appellant parish. The
objection is, that such examination is obtained at the instance , .

,<-

of Overseers, whose parish would be benofitt«jd by the remo- '

val, and behind the backs of the appellants, who received no

notice of the proceeding, and had not the benefit of a cross

examination. Id. 777. vitifcM-n! hlmxi- i >>(- • ^
'»

As to the examinations taken before Justices of the Peace,

under the Provincial Statute relating to persons brought be-

fore them under charges of felony, see Title—Examination.

l! h><\. Deeds. yr;'." !"

I

In cases where writings have been lost by burning of

lioiises, by rebellion, or when robbers have destroyed them,

or the like, the law in such cases of necessity allows tb.em

lobe proved by witnesses. 1 Burn's, 111. ;.'»,.

By the 12 G. 3 c. 5. 1 V. 174. The registry or record

of any deed which has been lost, shall be allowed to be good

evidence in any Court of law or equity, upon proof being

made of the loss of the original. Perpetual.

If a man destroy a thing that is designed to be evidence

against him, a small matter will supply it; and therefore

the defendant having torn his own note signed by him, a

copy sworn was admitted to be good evidence to prove it.

So also where a person indicted for forging a note, which
he afterwards got possession of and swallowed

;
parol evi-

dence was permitted to be given of the contents of the note,

and being destroyed, no notice was given to produce it.

Where the defendant himself has the deed which concerns
^^^^_

the lands in question, and refuses (after notice) to produce adverse party

it, a copy thereof will be permitted to be given in evidence,

on its being proved to be a true copy. And if the party has

no copy, he may produce an abstract, nay even give parol

fividence of the contents ; because in such case it may be
impossible to give better evidence. In civil causes, the Court
will sometimes oblige parties to produce evidence, which may
prove against themselves, or leave the refusal to do it, (after

proper notice,) as a strong presumption to the Jury. But in

M

Deed in p«a-

Beasion of the
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a criminal or penal cause, the defendant (it has been said.)

is never forcetJ to produce any evidence, though he should

hold it in his hands in Court. However, it has since been

solemnly decided, that there is no difference in this respect

between criminal and civil cases ; that in both, parol evi-

dence may be given of the contents of a pai>er in the defend-

ant's possession, on his refusing to produce it, after notice,

for that purpose, and that a notice given to the defendant's

agent or attorney is sufficient. Id. 111.

Where the deed has been destroyed by fire, a copy may

be read in evidence : and if the party have no copy he may

read an abstract, or may give parol evidence of the contents.

Id*
Every deed should regularly have the seal of the party,

but where an indenture was offered in evidence, the seals be-

ing torn off, and it being proved to have been done by a lit-

tle boy, it was allowed to be read. To prove the taking of

an oath, a certificate was produced that had only a small

piece of wax upon it, and the Judge said, if it were sealed,

though the seal were broken off, yet it may be read, and he

added, that he had seen an adniinistration given in evidence,

after the seal broken oft'; and so of wills and deeds. Seal-

ing is essential to a deed, but it is not material with what seal

it is sealed. Any number of parties may use the same seal,

but must make distinct and separate prints. Id. 778.

Ifa deed be in existence, and in the power of the party,

its execution must be proved by a subscribing witness ; to

which rule however, there are some exceptions. If a deed

be thirty years old, it may be given in evidence without any

proof of the execution of it ; however, there ought to be some

account given of the deed, where found, &c., and if there

be any blemish in the deed, by rasure or interlineation, the

deed ought to be proved, though it were above thirty years

old, by the witnesses if living, and if they are dead, by prov-

ing the hands of the witnesses, or at least one of them, and

also the hand of the party, in order to encounter the pre-

sumption, arising from the blemishes of the deed ; and this

ought more especially to be done, if the deed imports a

fraud. There is no fixed rule upon this point, but a deed

has often been allowed as evidence where it was but twenty-

five years old. It is now settled, that the production of an

instrument at the trial in pursuance of a notice, will not su-

persede the necessity of proving it by one of the subscribing

* See bcforp, respecting the Copy of a Deed from the Registry, where

the Original is lost. '>. !;'>",• m! ;^'j»i ;:tm',i^ ;; i'U i '(•.>(« i^'t'

ing, but it nil
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witnt OS, as in ordinary cases ; and this is the case uitli re-

gard to wills as well as deeds. A witness need not have

seen the instrument actually executed, for if the obliger of a

bond sign a bond, and then tell a certain jierson that he had

signed it, and sealed it, and bid him witness it, which he

(liics, that is a sufficient proof of due execution. The sub-

scribing witness alone is competent to prove the execution,

because he may be able to state the time of the execution,

and some circumstances of the transaction which may be

material, and unknown to other persons. Subscribing wit-

nesses are not requisite to a deed. If there be none, the

hand writing of the party may be proved. If the subscrib-

ing witness be dead, it is sufficient to prove his hand writ-

ing, but it must also be proved that he is dead. In an ac-

tion on a promissory note, the subscribing witness being

(lead, proof of his hand writing, and that the defendant

was present when the note was prepared, is sulficient, with-

out proving the hand writing of the defendant. Q,uere, if

proof of subscribing witness's hand writing alone would

have been sufficient. Id. 779.

According to the Statute of bigamy, the presumption

of the duration of life, with respect to persons of whom no
account can be given, seems to end at the expiration of

seven years from the time when they were last known to be

hving. Id. 780.

Where a subscribing witness is absent in a foreign Proof of hand

country, his hand writing may be proved. So if he be out ^"""^,"* *

of the jurisdiction of the Court, so as not to be amenable to

its process, strict proof is required of diligent search after an
attesting witness, and without finding him, before his hand
writing can be proved. If a witness be absconding from

his creditors, his hand writing may be proved. So if by

some criminal act committed by him subsequently to the ex-

ecution of the deed, he become incompetent as a witness

in a court of justice. So if he become incompetent, by in-

terest subsequently accrued. In cases where there is no Hand writing

subscribing witness on the deed, or where the subscribing ^^'^ party,

witness denies having any knowledge of the execution,

(which is the same thing as if there were no witness at all,)

and the same in the case of a promissory note—or where
the name of a fictitious person is inserted—or where the

attesting witness was interested at the time of the execution

of the deed, and continues so at the time of the trial—or

where the person who has put his name as a subscribing wit-

ness, did so without the knowledge or consent of the par-

ties. In these cases, the execution may be proved by prov-

23
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\nf^ the hand writing of tlie party to the deed; or by any

person present at the execution, though he is not indorsed

as a witness. Or by proof of an admission of the party l»im-

self, tliat he executed tliat deed. And proof of the parly's

hand writing, is a sufficient ground for presuming that the

deed was as it purports to be, sealed and deUvered. To
Calling attest- prove a deed, the attesting witness must be called, though it

ing VVitricss.
^^ ^^^ ^^^^^ directed to try a question as to the date, not the

existence of the deed. And even if the deed be cancelled,

the subscribing witness must be called to prove the execution.

The declaration of a person, who having set his name as sub-

scribing witness to a bond, in his dying moments begged par-

don of heaven for having been concerned in forging the bond,

has been admitted as evidence of the forgery. And the like

evidence has been admitted in the case of a forged will. Id.

780.

A subscribing witness to any instrument, is compellable

to give evidence respecting it ; for the person by subscribing

his name, undertakes to give evidence at a proper time and

in a proper manner, /d. 781. : ;: , >.

Evidence relative to the Contents of Deeds.

Fraud.

Evidence may be received to explain deeds where there

is a latent ambiguity. By a latent ambiguity is intended, thai

which does not appear upon the face of the instrument, where

every thing seems right and clear : but the meaning being

rendered uncertain by the proof of some fact, the law permits

the removal of the doubt by the like evidence. As where

there was a devise to her cousin I. C, ar.d there were two

of that name, evidence was admitted to show which of the

two was meant. So where from the terms of the deed, its

intent as to its nature is equivocal : for instance, whether it

is to enure as a contract of apprenticeship, or only as an

agreement to be a mere servant, evidence is admissible to

show the intent of the parties, and that some act was done

further than that stated in the deed, though forming apart

of the same transaction. But parol evidence cannot be ad-

mitted to contradict the terms of a deed ; as in case of a lease,

to shew that the lessee is to pay a given sum to a ground land-

lord ; the lease only stipulating for payment of a sum certain

to the lessor. In cases of fraud, it is different ; as where the

party is imposed upon at the time of making the deed ;
where

one sum is fraudulently substituted for another, and where

part of the real consideration is omitted ; there parol evidence

of the fact may be received. A party may prove other con-
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sidcrations tluin those ex[)ressed in the deed. Although pare

evidence cannot be admitted to vary a written contract, yet

it may be shewn whether a contracting party is agent or prin-

cipal, and for this purpose the broker is a competent witness.

W. 781. ,

Entries.

The other division of that class of evidence relative to

private writings, consists of entries in books, memoranda, and
some particular cases, which are allowed, from their own pe-

culiar nature, to be received as evidence, as inscriptions, al-

manacks, &,c.

" By the 11 G. 3, c. 10. 1 V. 168. No tradesman, or Trad^smnn's

handicraftsman, or his executors or administrators, shall be

allowed to give his shop book in evidence in an action for

money due for wares delivered, or for work done, above two
years l>efore the action brought, except he or they shall have
obtained a bill of debt, or obligation of the debtor for the

debt, or shall have brought against the debtor, his executors

or administrators, some action for the said debt, wares, or

work done, within two years next after the same wares deli-

vered, money due for wares delivered, or work done. Pro-

vided, that nothing contained in the Act shall extend to mu-
tual trading between merchant and merchant, merchant and
tradesman, or between tradesman and tradesman." Perpe-

tual.

But though the Statute says that the shop book shall not

be evidence after the two years, yet it is not of itself evidence

within the two years, except under particular circumstances.

[Burn's, 182.

A man's book of accounts is no evidence for the owner
of the book, but for the adverse party ; for his book cannot

be of better credit than his oath, which would not serve in

his own case. Id.

There are however cases in which entries made in books
by the agents of persons, who formerly stood in the situation

ill which the parties calling for the evidence stand, are ad-

mitted as evidence to prove what those agents would have

proved, had they been living at the time of trial. And the

rule which determines the admissibility of such evidence, is,

—that the persons making such entries, must by making them,

charge themselves with a debt, or discharge others of a debt

due to themselves ; in other words, the entry must be against

their own interest. Thus, to prove the fact of a surrender

of an interest in an estate, the books of the attorney since

Entries

Bool<s.

Ill
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deceased, who had made an entry of having prepared the

writings, and of the charge for the sanne, as due to hiniBelf,

and then an entry that they were paid, were determined liy

the Court to liave been properly admitted in evidence. So,

to prove the real time of executinga lease to have been differ-

ent from its actual date, an attorney's entry of charges by

himself for making the lease, and of payment of tiiose charges,

was admitted as good evidence. In these cases, the entries-

were admitted upon the ground that there was a total absence

of interest in the persons making them to pervert the fact

;

and at the same time a competency in them to know it. So

a written memorandum by a deceased man-midwife, stating

that he had delivered a woman of a child on a certain

day, and referring to his ledger, in which a charge for his at-

tendance was marked as paid, was thought by the Court of

K. B. to have been properly received in evidence, upon an

issue as to the child's age. On a question whether a testator

at the time of making his will, was of full age, a written

memorandum by his deceased father, stating the time of liis

birth, has been admitted to be good evidence. It is said in-

deed to have long been an established principle of evidence,

that if a party who has knowledge of the fact, make an entry

of it, whereby he charges himself, or discharges another upon

whom he would otherwise have a claim, such entry is admis-

sible evidence of the fact, because it is against his own inter-

est. 1 Burn's, 782-3.

But entries by a third person, deceased, in his books of

receipts of rent from his tenant for a particular estate, are

not admissible to prove the identity of the land, in a cause

between two others. Evidence of this kind, can only be ad-

mitted to restrain, not to advance the interest of the party

who makes it. What a man does in his closet, ought not to

affect the rights of third persons. The general rule is, that

a man cannot make evidence for himself. Id. 784.

The examination of an almanack, that such a day of the

month was Sunday, is sufficient. A copy of an inscription

on a grave stone, has been allowed to be given in evidence :

and recitals in family deeds, engravings on rings, old pedi-

grees hung up in a family mansion, and the like, are all of

them admissible, upon the principle that they are the natural

effusions of a party who must know the truth, and who speaks

upon an occasion when his mind stands in an even position,

without any temptation to exceed or fall short of the truth.

Id. 784.
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Handwriting.
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As relating to the evidence of written inHtrumciils, the

morfc of proving the handwritijigof an individual is now pro-

per to be considered. In general cases the witness should

have gained his knowledge from having seen the party write,

but under some circumstances that is not necessary ; as where

the handwriting to be proved is of a person residing abroad
;

one who has frequently received letters from him in a course

of correspondence, will be admitted to prove it, though he

has never seen him write. It is not necessary that a witness

should swear that the writing intended to be given in evidence,

is actually the handwriting ofany particular individual, but his

belief that it is such, is sutlicient. This belief must be found-

ed upon rational grounds ; either he must have seen the in-

dividual in question often write his name, or have received

letters froin him in a course of correspondence, not having

actually seen him write. But he is to form his opinion merely

and only from looking at the handwriting in question. It seems siniiiiiudu of

to be generally holden since the reversal of the attainder of imnd wriiing.

Algernon Sidney, that similitude of hands is not evidence in

any criminal case, whether capital or not capital. The true

distinction seems to have been taken in a case where the de-

fendant being indicted for publishing a written libel, a per-

son from the Post OUicc, who had never seen him write, be-

ing called as a witness, the learned Judge permitted the wit-

ness to give general evidence that the writing appeared to be

in a feigned hand ; but when the witness was asked, whe-
ther, on comparing such handwriting with papers i)roved by
others to be the genuine handwriting of the defendant, he

could say it was the disguised hand of the same person, his

lordship rejected the evidence attemj)ted to be introduced by

such examination, because it arose only from comparison of

hands. 1 Burn's, 784-5.

•*''•' 111. Of the Evidence of Witnesses.

>

Previously to admitting a witness to be sworn, it is in.ompcien-

often necessary to examine him upon what is termed the *")

voir (lire, which is done for the purpose of ascertaining,

whether there be any objection in law to his being admitted
as a witness upon the case before the Court : and such an
objection is valid for that purpose, when it appears in the

course of the examination, that the witness is incompetent
to give evidence, by reason of some civil disability, or by
reason of his being directly interested in the event ol the

;.4 m
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Exceptions to

II WitllC8ti.

Iliifiband and
Wife.

Want of

ere lion.

dis*

cnusc al issue. Dut if it is discovered duriii'* any part nl'tlic

trial, that a witness is interested, his evidence will be struck

out. And upon this examination of a witness as to his situii-

tion, he may be asked any (}uestions concerning instruments

he has executed, &.C., without producing those instruments.

It is a rule, that when the objection to the competency of a

witness, arises from his answer to a question on the vair din,

that he may in the same way do away the objection, and

restore himself by parol ; but if the fact appears in any other

way, as if li)e witness is proved by other evidence to have

been a bankrupt, in such case it is necessary to answer the

objection by the best evidence, that is, by production of the

cortiKcate itself. It is to be observed, that there be many
circumstances that disable a juror, that are not sufficient ex-

ceptions against a witness. Thus, the exception of kindred

is a good cause of challenge against a juror, but not against

a witness ; therefore the father may be a competent wilne.ss

for or against his son, or the son for or against his father.

These, and the like exceptions, may be to the credit or cre-

dibility of the witness, but are not exceptions against his

competency. It may here be observed, that the exceptions

to a witness are of two kinds.— 1st. To the credit of the

witness, which do not at all disable him from being sworn,

but yet may blemish the credibility of his testimony ; and in

such case, the witness is to be allowed, but the credit of his

testimony is left to the jury. 2nd. To the competency of

the witness, which excludes him from giving his testimony

;

and of these exceptions the Court is the judge. Id. 786.

Husband and wife cannot be admitted to be witnesses

for each other, because their interests are absolutely the

same ; nor against each other, because contrary to the legal

policy of marriages. However there are some exceptions to

this rule, and among these, are cases where from necessity

a wife de jure, may be a witness against her husband, for a

personal tort done to herself. On an indictment against him

for beating her, she has been admitted to give evidence

against him. So also for his assisting to commit a rape upon

her. The wife is always allowed to exhibit articles of the

peace against her husband, and the Court will not receive

affidavits on the part of the husband, to contradict the truth

of the articles exhibited against him, and prevent his giving

surety. On the trial of a man for the murder of his wife,

her dying declarations are evidence against him. Id. 787.

Want of discretion is a good exception against a wit-

ness ; on which account alone, it seems that an infant may

be excepted against. But if an infant be of the age of four-
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\oon years, he is, as to tliis purpose, of the age of disrreliori

to 1)0 sworn as a witness ; ami even if un<ler that age, yet if

it appear that lie hath a conij)etent diseretion, he may be

sworn. And in many cases an infant of tender years may
be examined, where the exigence of the case recpiires it ;

which possibly being fortified with concurrent evidences,

may be of some weight : especially in cases of such crimes

as are practised upon children. In one case it has been

agreed by all the Judges, that children of any age may bo

o.vaniincfl on oath, if capable of distinguishing between good

and evil ; but that they cannot be examined in any case

without oath. Id. 789.

Lunatics and other persons who are subject to tempo- Lunntici.

rary fits of insanity, may be witnesses in their lucid inter-

vals, if they have sufl^iciently recovered their understandings.

And a person deaf and dumb, is not on that account incom-

petent, but if he has sufficient understanding, may give evi-

dence by signs, with the assistance of an interpreter. Infi- infidein,

dels cannot be witnesses ; that is, such who profess no reli-

gion that can bind their consciences to speak truth. But

when any person professes a religion that will be a tie upon
him, he shall be admitted as a witness, and sworn accord-

ing to the ceremonies of his own religion ; for it would be

ridiculous to swear a person upon the Holy Evangelists, who
did not believe those writings to be sacred. Thus, Jews are

always sworn upon the Old Testament ; Mahometans on the

Koran. A Scotch covenanter is permitted to swear by hold-

ing up his hand. For oaths are to be administered to all

persons, according to their own opinions, and as it most af-

fects their consciences. The particular opinions of a man
professing the christian religion, are not to be examined
into, but he is merely to be asked if he believes in God, the

obligation of an oath, and a future state of rewards and pun-

ishments. But a person who has no idea of the being of a

God, or a future state, is not admissible. Id. 790.

By the 33 G. 2, c. 2. 1 V. 48. Quakers, shall instead (iuakerji.

of an oath in the usual form, be permitted to make their

solemn declaration, or affirmation, in these words, to wit :

" I, A. B., do solemnly, sincerely, and truly declare

and affirm," which solemn affirmation shall be of the same
force and effect as if such Quakers had taken an oath in the

usual form. Provided, however, that no Quaker, or reput-

ed Quaker, shall be admitted to give evidence in any crimi-

nal causes by such solemn declaration or affirmation—and
provided also, that no persons shall be deemed Quakers

,

within the intention of the Act, unless they shall affirm, in

!l|ii
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Juil^ii or

Jurur.

Arroinpliro.

Conviction of
felony, &c.

tliP form Ijoforo diroftcd lliat tliry arc Qimkors, nnd have

l)Con so for one year then last past. Perpclnal.

It will Im» ol)M('rvo(l, that tlio alVirtnatioii allowed l)y tliis

Act, only relates to civil <auses. In criminal ciuist^s, no

Cluaker Hhall be allowed to ^'ivc evidence except npon oatli.

It Bceins ni^reed, that it is no excejUion n^inst a p(T-

son's giving? evidence either for or against a |)risoner, thai he

is one of the jiidi^es or jurors who ar(? to try him. Hut vvIuto

a juror is called upon to ^ive his evidence, he ou^ht to ^ivo

it upon oath, openly in Court, and not be examined private-

ly by his companions. 1 Burns, 790.

It is no exception ajjfainst a witness, that he hath confes-

sed himself guilty of the same crime, if he hath not been in-

dicted for it. Although however, an accomplice is a compe-

tent and admissible witness, yet if there be no other evidenro

to corroborate his testimony, neither Juries nor Judges in-

cline to convict a prisoner upon it. For he that declares him-

self guilty of an infamous crime, and wants only an attainder

of it to render him totally incompetent, deserves only little

credit. And the hopes he may have of earning his own par-

don, or of being excused from prosecution and i)unishmcnt,

by giving such testimony, is a further reason for suspectintr

his testimony. The practice therefore, is to advise the Jury

to regard the evidence of an accomplice, only so far as he

may be confirmed in some part of his testimony by unim-

peachable testimony. It is not necessary that he should be

confirmed in every circumstance which he details in evidence,

for there would be no occasion to use him at all as a witness,

if his narrative could be completely proved by other evidence

free from all suspicion. Nor need it a[)pear from the con-

firmatory evidence, that he speaks truth with respect to all

the prisoners, or with respect to the share which each had in

the transaction. But if the Jury are satisried that he speaks

truth in those parts in which they see unimpeachable testi-

mony brought to confirm him, that is ground for them to be-

lieve that he also speaks truly with regard to the other prison-

ers, as to whom there may be no confirmation. Also it hath

often been adjudged, that such of the defendants in an infor-

mation against whom no evidence is given, tnay be witnesses

for the others. It hath been also adjudged, that where three

persons are sued in three several actions on the Statute, for

a supposed perjury in their evidence concerning the same

thing, they may be good witnesses in such actions for one ano-

ther. It is no good exception against a witness, that he is an

alien. It seems agreed that an attainder, judgment, or con-

viction of treason, felony, piracy, premunire, perjury, or
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forf^ery, and in conspiracy, at tho suit of the King ; and

also jutlf^iuent for any lieinous crime to stand on the pillory,

nr to be v\liip|)od or branded, are good causes of exception

against a witness, while they continue in force.

NoTK. Tho fMirty vvho would take advantage of this

exception, must liav(« n ropy ,;f ;he record of conviction

ready to produce in Court ; for until tho judgment upon the

verdict be regularly 'ntered, the witness is not deprived of

his legal privileges. If il be objected against receiving a per-

son's testimony, that he 1ms been convicted of felony, and
lis punishment is unexpired, such objection must be suppor-

ted by the production of the record ; and no admission by

the party himself will be sufficient. A person convicted of

felony, who is admitted to his clergy, and burnt in the hand,

is thereby re-enabled to be a witness, for the burning in the

llmul operates as a Statute pardon. But a mere allowance

nf clergy, without an actual burning in the hand, or a par-

don of that punishment, does not restore the party to his

oredit. The King's pardon of treason, or felony, after con-

|viction, or attainder, restores the party to his credit. A

j

party convicted and whipped for petit larceny, shall not be

allowed to be a witness. It is established as a rule, that

i( is the crime that creates the infamy, and not the punish-

1
nmt of it. 1 Burn's, 79*2.

By the last clause of the 4 Vic. c. 4, Sess. 1841. Af-

I
ter a recital that there are certain misdemeanors which ren-

der the parties convicted thereof, incompetent witnesses
;

and that it is expedient to restore their competency, after

I

having undergone their punishment; it is enacted,—" That
wliere any oflender hath been, or shall be convicted of any

such misdemeanor, except perjury or subornation of per-

jury; and hath endured, or shall endure the punishment to

whicli he hath been, or shall be adjudged for the same, he

shall not, after the punishment so endured, be deemed
hobo, by reason of such misdemeanor, an incompetent wit-

ness in any Court, or proceeding, civil or criminal." Per-

The remaining objection to the admissibility of a wit-
^^^^

8, is the fact of his being interested ; respecting which it cy*froni*Inte

Iseems an uncontested rule in all cases, that it is a good ex- rest,

ception against a witness, that he is either to be a gainer or

mer by the event of the cause, whether such advantage be

Idirectand immediate, or consequential only. In many cri-

minal cases, however, from the necessity of the thing, inter-

hsted persons are allowed as witnesses. As where the owner

Iprosecutes an indictment of felony for stolen goodsj he is

24
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concerned in interest, for he will be entitled to rostiliuinn,

and vet his evidence is admitted. Id. 192.

Persons rated for the support of the poor, are nicoin-

petent to give evidence for their township or settlement ; in

appeals against orders of removal, on the ground that tlicy

are directly and immediately interested in the event of tlic

proceeding by which the maintenance of the pauper and the

costs of the appeal might be fixed upon their township, and

have the effect of increasing their proportion of the rates.

Id. 703. ,,..

;. Note. In this Province, persons rated, or liable to h
rated for the support of the poor, are thereby incompeteni,

on the like ground of interest, to give evidence in any suit

or appeal concerning such rates in their own townslii|).

In England it is provided by Statute, that persons rated,

or liable to be rated to any rates, shall not thereby Iw

incompetent to be witnesses on any question concernint;

such rates, or the settlement or removal of any poor in

their township, or the boundaries of such township, or

respecting bastards, or parish officers, or their accounts in

such township. As this Statute does not extend here, such

persons in this Province, cannot in the cases therein mention-

ed, be admitted as witnesses for their own township, except

as to county or district rates, with regard to which, it is in-

deed provided by the 5 W. 4, c. 13. 4 V. 389, that "per-

sons rated, or liable to be rated to such rates, shall not there-

by be incompetent to be witnesses in any question concern-

ing such rates, under the Act." It is obvious, that a similar

provision to that just cited from the English Statute, is re-

quired in this Province. Before that Statute, however, it

had been decided, (and it may therefore be considered even

at present as a rule in this Province,) that inhabitants are
|

not incompetent as witnesses, merely for having rateable pro-

perty in the parish, if it does not appear that such property

was actually rated at the time of the appeal ; and this, al-

though it was omitted in the rate for the very purpose of in-

1

troducing their evidence. The Court held that in order to
|

disqualify a witness, there must be an actual existing interest

at the time, not merely one that is expectant and contingent;

and that by taking the witness off the rate, his immediate in-

terest was so far taken away, that it could not render him I

incompetent, whatever objections might still be made against
|

his credibility. 1 Bum's, 793.

The owner of an estate, occupied by his lessee, has a I

permanent interest in it, which disqualifies him from being 3
j

witness to disburthen such estate from the payment of a rate.
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In a case between two parishes, the declarations of a rated

inhabitant of either parish, concerning the facts in issue, are

admissible in eviilence, not only against liirnself, but also

against the other rated inhabitants of liis parish. And it is

not necessary, in order to make such declarations evidence,

that he should fust be called as a witness, and refuse to be

examined. All the rated inhabitants are parties to an appeal,

and therefore their declarations are evidence. Id. 794.

It has been decided, that if the defendant and plaintiff IMninfifT a

be willing, the defendant may have the plaintifTas a witness. Witnoss.

One commoner m^iy be a witness for another claiming com-

mon, because in effect it charges himself. A trustee may be Tmstea.

a witness, if he have released his trust, but not if he have

conveyed it over. If a trustee takes a beneficial interest, he

is incompetent, but without such an interest trustees and ex-

ecutors are competent witnesses. An fieir at law may be a Heir ai l«w.

witness concerning the title to the land ; but the remainder-

man cannot, for he hath a present interest ; but the heirship

is a mere contingency. Wheie the rights of a corporation

are at issue, a member thereof may give evidence upon the

same, if he have not, as a private individual, a particular in-

terest in the question at issue. A person cannot be a wit-

ness, if he believes himself interested, whether he is or is not

interested by strictness in law. But a mere obligation in ho-

nour, is no objection to the competency of a witness. A pro- ProsecuiiT.

secutor has been admitted to be a witness, on an indictment

for an assault, although he had laid a wager that he should

convict the defendant ; and the reason seems to be, not be-

cause the witness !iad made the wager at a time when public

justice became interested in his testimony, but because it

would be against public policy to allow a witness by any

such gratuitous act, to exclude himself from giving evidence;

and there seems to be another reason for admitting the wit-

ness, since the wager would now probably be considered ab-

solutely void, as tending to produce an improper bias on the

mind of the witness, and therefore as directly prejudicial to

the administration of justice. It is no objection to a witness,

that he hopes or expects a benefit. It is necessary to observe, Expectatinn

that as an exception to the general rule, that persons imme- °* b«nefi'-

(liately interested in the event of the cause, cannot be wit-

nesses for that party whose claim if established will advance

their own interest,— there is a class of cases, determining

that where a person is equally interested either in the event

of a verdict for the plaintiff, or defendant, he is a good wit- Agent.

ncss. As for example, where one is entrusted by A. to pay

money to li. and ilocs not j)ay it accordingly ; and then U.

u #
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Evidence
contrary to

interest.

Attorney.

brings an action against A. for the amount, the agent is a

good witness to prove no payment, inasmuch as he acknow-

ledges the receipt of the money from A., and thereby ren-

ders himself Hable to A. Persons who become interested i«

the common course of business, and who alone can possibly

have knowledge of a fact, may be called as witneuaes to prove

it, as persons who have been agents employed to pay money,

may prove such payment. So an agent may prove the terms

of a contract, though he be to derive a profit from it. And

this upon the ground of necessity. If such evidence were

not admitted, the facts would be incapable of proof. Where

a person made himself a party in interest, after a plaintitl"

or defendant has an interest in his testimony, he may not by

this deprive the plaintiff or defendant of the benefit of his

testimony. Upon the whole, with respect to interest, a man

who is interested in the event of a suit, is objectionable only

when he comes to prove a fact consistent with his interest,

for if the evidence he is to give be contrary to his interest,

he is the best possible witness that can be called, and no ob-

jection can be made to him by the party in the cause. And

again, the Judges have in a variety of cases resolved, that

these questions of interest shall, as far as possible, go to the

credit, rather than the competency of the witness. Id.

795-6. ^

Some persons also are privileged by reason of their pe-

culiar relationship to the party in the cause, from being com-

pelled to give evidence. Thus, an attorney ought not to be

examined against his client, because he is obliged to keep

his secrets ; but of his own knowledge before retainer, that

is before he was addressed in his professional character, he

may be examined as a witness, if served with a subpcena.

This privilege only extends to prevent the disclosure of facts

communicated confidentially to the witness, in the character

of attorney ; and therefore it has been decided, that an at-

torney may be examined as to the contents of a written no-

tice which he had received in the course of the cause, call-

ing upon him to produce papers in the hands of his clients,

for by such disclosure there could be no breach of confidence.

This is the privilege of the client, and not of the attorney.

But it is confined to the three cases of counsel, solicitors and

attornies, when acting in their respective characters. It

does not extend to the case of an agent or steward, nor of a

conveyancer, nor of course to the case of medical persons.

> Ti!:s».u;';
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IV. Of examining fVitnesscs, and of the mode of en-

quiring into their Credibility.

189

The several objections before enumerated, may be rais-

ed either by an examination of a witness upon the voir dire,

(of which sufficient has been said already,) or by an exami-

nation after the witness has been sworn. Witnesses are al-

lowed to refresh their memories by looking at memoranda
made under certain circumstances. A witness may refresh

his memory by any book or paper, provided he can after-

wards swear to the fact from his own recollection, but if he

cannot swear to the fact from recollection, any farther than

as finding it entered in a book or paper, then the original

book or paper must be produced ; for he shall not be allow-

ed to give evidence from a copy or extract from it. A wit-

ness may refresh his memory, by looking at memoranda or

entries which he did not make himself, but which he regular-

ly examined from time to time, while the entries were fresh

In his recollection, and which he always found accurate.

—

I Burn's, 797.

Note. It appears to have been considered formerly

in England, that a witness was not compellable to answer

any question which might subject him to a civil action, or

lend to charge himself with a debt, but by a Statute passed

there im the 46 G. 3, the law is declared otherwise ; but as

that Statute is not expressly extended to the Colonies, it

may probably be considered, that in this Province a witness

is not compellable to answer such a question. On a ques-

tion of settlement, a rated parishioner is not compellable by

the adverse parish to give evidence, as he is directly inte-

rested as party to the appeal.

It is a general rule, that a witness shall not be asked Qnestioning

any question, the answering to which might oblige him to " yij^'""*"

"

accuse himself of a crime ; and that his credit is to be im-

peached only by general accounts of his character and repu-

tation, and not by proofs of particular crimes, whereof he
never was convicted. But a witness may be asked whether
he has not been in the pillory for perjury. A man shall not

be permitted to swear that he was suborned and perjured.

And Lord Coke says, a witness alleging his own infamy or

turpitude is not to be heard. A witness cannot be asked a
question which has a direct and immediate effect to disgrace

or degrade him. On an indictment for a rape, the woman
is not obliged to answer, whether on some former occasion

she had not a criminal connexion with other men, or with

particular individuals, nor is evidence of such criminal inter-

cc'irse admissible. Id. 103-[),
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(ciucDtiniis tn

try credibiiity

lieidiiig

question!).

It is not competent on cross examination to question

the witness concerning a. fact wholly irrelevant to the matter

in issue, if answered affirmatively, for the purpose of dis-

crediting him if he answered in the negative, by calliiig

other witnesses to disprove what he said. U[)on cross ex-

amination to try the credit of a witness, only general (|ues-

tions can be put, and he cannot be asked as to any collate-

ral and independent fact, merely with a view to contradict

him afterwards by calling another witness. If the witness

answers such an irrelevant question before it is disallowed,

or withdrawn, his answer is conclusive. Witnesses cannr*.

be called to contradict him. It would be irrelevant to ask a

witness in cross examination, whether he had not attempted

to dissuade another witness from attending the trial. A
witness may object to answer a question, which he thinks

will tend to his crimination, though the answer would not

lead to an immediate conclusion of guilt. Where a witness

swears to a particular fact, a letter written by him contra-

dicting in effect his testimony upon that point, may be given

in evidence to impeach his credit. A witness may be ex-

amined as to what he has formerly sworn in an affidavit

:

but the affidavit, or an office copy of it, must be first read

in Court. Id. 800-1.

Leading questions, that is, such as instruct a witness

how to answer on material points, are not allowed on the

examination in chief. Questions however which are intend-

ed merely as introductory, and which, whether answered in

the affirmative or negative, would not be conclusive on any

of the points of the cause, are not liable to the objection of

leading. For example, if two defendants are charged as

partners, a witness may be properly asked, whether the one

defendant has interfered in the business of the other. This

is not a leading question, for though he may have interfered.

it will not follow that he has by this alone made himself lia-

ble as a partner. Or if a witness called to prove the part-

nership of the plaintiffs, is not able at the moment to speciiy

the several names of the partners, a number of names con-

taining those of the partners among others, may be suggest-

ed to the witness for the assistance of his memory. In a

criminal prosecution it is proper, and the common practice

is to direct the attention of the witness to the person of the

prisoner, and ask him, rvhether that is the man of whom ho

has been speaking. A witness swore to a particular circum-

stance, as i>art of the contents of a letter, whicii he also

swore was lost. Another witness who had heard the letter

read, was permitted to be examined to the particular tirciini-
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stance by i\ leading question, for the puiposo of denying its

forming part of tiiose contents
;
provided the witness's mem-

ory had been first cxliausted by general question's as to the

contents of the letter. In one r^se, the defendants intend-

ing to impeach the credit of a witness for the plaintiff', by

sliewing such witness to be of an infamous character, were
prohibited from asking, whctiier from what their own wit-

ness had seen pass at Bow street, at which place the plain-

tifl's witness liad been before the Magistrates tliere, lie would

believe him on his oath ? They were permitted to put this

question,—" Have you the means of knowing what the ge-

neral character of this witness was ? and from such general

character, would you believe him on his oath ? For then it

would be open to the plaintiff, to ask as to the means of

knowing the witness's character. Where the character of a

witness has not been attacked, no evidence can be admitted

in support of it. But evidence of the conduct of deceased

witnesses, when it has been attacked, may be received to

attach credit to their testimony, or to destroy its effect. Id.

801-2.

It often happens that the character of subscribing wit-

nesses to deeds, and other written instruments, is the sub-

ject of enquiry ; and upon this point, the following cases

liave occurred. If tiie subscribing witnesses to a will be

dead, evidence given of what was said by one of them, be-

ing tlien in bed of the illness of which he died, thereby im-

peaching the validity of the will, inasmuch as he declared it

was a forgery, was admitted, and afterwards decided to have

been rightly admitted. Such evidence being given, not to

prove the forgery, but to impeach the credit of the subscrib-

ing witness. And evidence of the character of the subscrib-

ing witnesses may be admitted, if an imputation be cast upon
the will. And upon the authority of the preceding case,

evidence was admitted, that the subscribing witness to a
bond, had in his last moments begged pardon of heaven for

having been concerned in forging it. These decisions were

upon the principle, that if the subscribing witness could

have been produced upon the trial, to prove his handwriting,

as he might have been cross-examined, so a party may prove

his declaration of the fact, in contradiction to the presump-
tion of a due execution of the bond, from the proof of his

handwriting as a subscribing witness. It has been agreed Evidence on
that the evidence given by a witness at one trial, cannot, in a former trial,

the ordinary course of justice, be made use of against a de-

fendant on the death of such witness, at another trial. But
it hath been admitted, that in order to shew a variance in the

k.
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pvidonco, a doposition t;
' ^n by a witness boforo a Justice of

the Peace, may at the prisoner's desire be read at the trial,

in order to take off the credit of the witness, by shewing a

variance between such depositions and the evidence given in

Court. And for the sanne reason, itsecms agreed, tliat where

a witness at one trial, varies from his own evidence at ano-

ther trial, in relation to the same matter, such variance may
also be given in evidence to invalidate his testimony at the se-

cond trial. But nothing shall be admitted as evidence of what

was do \e at ano her trial, till the record of that trial be produ-

ced. When a witness has been once sworn to give evidence,

the other party may cross examine him, though he gave no

evidence for the ppHy that called him. If a witness is called

(^ontiadintory on the part of the plaintiff, who swears what is palpably false,

ll'.eiam'^sidc!
'^ ^^'^^^'^ ^^ extremely hard (said Lord Ellenborough,) if the

plaintift''s case should be for that reason sacrificed. Tiie

party is not to set up so much ofa witness's testimony as makes

for him, and to reject or disprove such part as is of a contrary

tendency. But if a witness is called and gives evidence

against the party calling him, he may be contradicted by other

witnesses on the same side ; and in this manner his evidence

may be entirely repudiated. But a party shall never be per-

mitted to discredit, by general evidence, his own witness,

for that would be to enable him to destroy the witness if he

spoke against him, and to make him a good witness if he

spoke for him, with the means of destroying his credit if he

spoke against him. The meaning of the rule, is, that a party

cannot prove his own witness to be of such a general bad

character as would make him unworthy of credit. If he knew

the infamy of his character, he was practising a fraud upon

the Court, in producing him as a witness. But if a witness

unexpectedly give evidence against the party that called him,

another witness may be called to prove those facts otherwise

;

as where the question was, whether the defendant's servant

who had been employed to sell a horse, had warranted him

sound, he swore on being called by the plaintiff, that he had

not given any warranty, and Lord Ellenborough allowed the

plaintiff to call another witness to prove, that at the time of

the sale he had expressly warranted its soundness. There

can be no rule of law, said Lord Ellenborough, by which the

truth on such an occasion is to be shut out, and justice per-

verted. Objections to disqualify a witn<^ss, such as questions

of interest, or description, should b' taken in the first in-

stance, before his examination in chief is gone into. Id.

802-3.

Hearsay and In general, that which another asserts must be by oath

ff putulion.
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in a Court of Justice, and no one will be permitted to come
into such Court and say, upon his oath, that he heard such

an one declare certain facts to have occurred, but he who
makes the declaration must himself repeat it upon his oath.

And this is that which is termed hearsay evidence, viz. the

deposing on oath that certain facts are, which facts are only

known to the deponent by the relation of some other person.

On enquiring into the truth of facts which happened a long

time ago, the Courts have varied from the strict rules of evi-

dence applicable to modern facts of the same description, on

account of the great difficulty of proving those remote facts

in the ordinary manner, by living witnesses. On this prin-

ciple, hearsay and reputation, (which latter is the hearsay of

those who may be supposed to have known the fact handed
down from one to another,) have been admitted as evidence

in cases of pedigree. Thus, declarations of deceased mem-
bers of the family, are admissible evidence to prove relation-

ship, as who was a person's grandfather, or whom he mar-

ried, or how many children he had ; or as to the time of a

marriage, or of the birth of a child, and the like ; of which it

cannot be reasonably presumed that better evidence is to be

procured. But hearsay evidence by a pauper, of the decla-

rations of his deceased putative father, as to the birth place

of the pauper, is not admissible. The declarations of de-

ceased parents, as to whether they were married, or whether

the person in question was born before or after marriage, are

evidence. So in questions about a right of way, reputation,

that is, what old people deceased have said upon the subject,

is good evidence. So, whether a particular piece of land be

parcel of an estate, may be proved by declarations made by

a deceased tenant, while in possession. Proof by one of a

family, that a particular person had many years before gone
abroad, and was supposed to have died there, and that the

witness had not heard in the family of his having married,

was considered by the Court of King's Bench good prima
fuck evidence of the person's death without lawful issue.

There are cases in which a person has been presumed to be

still living, though not heard of for some time. But this pre-

sumption would not be made, in contravention of another

presumption or principle of law, by which every person is

supposed not to have acted illegally, until the contrary is

proved. The law presumes the continuance of life, but it

also presumes against the commission of crimes, and that

even in civil cases, until the contrary be proved. A general

right may be proved by traditionary evidence, a particular

fact cannot. Traditionary reputation is evide :e of boundary

25
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ParticB in a
suit being

WitnoRScM.

lietwcon two parislics, and this, aUhoiiu'li the .'.eceasod r.lil

persons, whose declarations respecting it are given in evi-

dence, were parisliioners. But not so as to a boundary be-

tween two estates.

Declarations made by persons after a suit commenced,

are not admissible as evidence oi' reputation. Id. 804-5.

In civil cases, a plaintifl' in a cause cannot be a witness

for himself, nor can the defendant. But in all criminal pro-

secutions the prosecutor may give evidence in support of the

charge against the prisoner. In cases of informations for pen-

alties, the informer, who is the real prosecutor, cannot be a

witness, unless the Statute which imposes the {cnalty, |)er-

mit it by special provision. Id. 806.

In prosecutions which subject the party to corporal

punishment, he is permitted to call witnesses to his general

character ; but in actions or informations for penalties, tijongh

founded on the fraudulent conduct of the defendant, siicli

evidence cannot be admitted. Id,

V. Of the Manner of giving Evidence.

Removal of
Witnesses.

Affirmativo

to be proveJ.

He who affirms the matter in issue, whether plainlitfor

defendant, ought to begin to give evidence. The evidence

both for and against a prisoner ought to be upon oath. A
prisoner cannot insist upon the removal out of Court of tlie

witnesses for the Crown, during the examination of each

other, as a right. It is a favour which the Court may and

does grant sometimes. In cases of life, no evidence is to be

given against a prisoner, but in his presence.

In every issue, the affirmative is to be proved. A nega-

tive cannot regularly be proved, and therefore it is sufficient

to deny what is affirmed, until it be proved. But when the

affirmative is proved, the other side may ccMitest it with op-

posite proofs, for this is not properly the proof of a negative,

but the proof of some proposition totally inconsistent with

what is affirmed, as if the defendant be charged with a tres-

pass, he need only make a general denial of the fact ; and if

the fact be proved, then he may prove a proposition incon-

sistent with the charge, as tliat he was at another place at the

time, or the like. But to this rule there is an exception of

such cases where the law presumes the affirmative contained

in the issue. Therefore, in an information against Lord Ha-

lifax, for refusing to deliver up the rolls of the Auditor of the

Exchequer, the Court put the plaintiff upon proving the ne-

gative ; namely, that he did not deliver them ; for a person

shall be presumed duly to execute his office, till the contrary

appear.
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A wifiicss shall not be cross-cxamiiieil lill he has gone
through tlic evidence for the party on whose side he was pro-

duced. Id. 807.

VI. Of Phocess to calsk Witnesses to Api-kak.

VVim

The compulsory means to bring in witnesses, are of

two kinds. 1. By process ofsubpccna issued in the King's

name, by the Justices or others where the trial is to be.

t Which is the more ordinary and more effectuar means,

(ill criminal cases), the Justices that take the examination of

llio person accused, and the information of the witnesses,

may at that time, or at any time after, and before the trial,

bind over the witnesses to appear at the Court, and in case

of their refusal, either to come, or to be bound over, may
commit them for their contempt in such refusal. No wit-

ness is bound to appear in civil cases, unless his reasonable
J*''

expenses for going to and returning from the trial, be ten-

dered him at the lime of sending the subpoena ; nor if he

appears, is he bound to give evidence till such charges are

actually paid or tendered. Only four witnesses can regular-

ly be included in one writ of subpcena for the appearance of

witnesses at the Sessions. In order to save expense, it is

settled, that leaving a ticket containing the substance of the

writ, will be as etiectual as the writ itself; but the writ

ought to be shewn. The lorit or ticket should be served

personally on the tuitness, and in reasonable time before

the day of trial, that he may suffer the less inconvenience

from his attendance on the Court. If a witness who has

l)een duly served with the writ, and has had a tender of the

reasonable expenses, omit to attend at the trial without a

sufficient cause, he is liable to be proceeded against in one

of three ways. 1st, By attachment, for a contempt of the

process of the Court. '2d, By a special action on the case,

for damages at common law. 3d, By an action on the Sta-

tute in that behalf, for the penalty of ten pounds, and also

for the further recompense recoverable under that Statute.

But the more usual way is to proceed by attachment. And
in order to ground this summary way of proceeding, it is not

only necessary to show an ill motive in the witness, or negli-

gence or inattention to the process of the Court, but also to

prove that the witness was personally served ; and that his

reasonable expenses were paid or tendered at the time of the

service of the subpcnna. In criminal cases, if a w itness has

been bound over and do not appear, hs shall forfeit his recog-

nizance. In case lie do appear, he is entitled to his expensoss
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in certain cases ; for which sec Title—Witnesses. I Burn's,

808-9.

Subpana to give Evidence.

County of > Victoria, by the grace of God, of the United

5 Kingdom of Great Britain and Ireland, Queen,

[Seal.] Defender of the Faith.

To A. B., C. D., E. F., and G. H., greeting : We
command you and every of you, that all business being liiij

aside, and all excuses whatsoever ceasing, you do in your

proper persons, appear before our Justices assigned to keep

the peace in our said county of , and also to hear and

determine divers felonies, trespasses, and other misdemea-

nors in the said county committed, at the General Sessions

of the peace to be holden at , in and for the said coun-

ty, on the — day of , at the hour of ten o'clock in the

forenoon of the same day, to testify the truth and give evi-

dence on behalf of A. I., against A. O., in a case of .

And this you are in nowise to oriit, nor any of you to omit,

on pain of one hundred pounds. Witness A. P., Esquire,

the — day of , in the — year of our reign.

A. D., C. P.

A Subpcena Ticket.

By virtue of Her Majesty's writ of subpcena, to you di-

rected, and herewith shewn to you, you are personally lo

be before Her Majesty's Justices of the Peace for the county

of , at the General Sessions of the Peace to be holden

for the said county at in the said county, on the

— day of next, to testify the truth, and to give evi-

dence on behalf of A. I.; against A. O., in a case of .

And this you are not to omit upon pain of one hundred

pounds. Dated this — day of , in the year of our Lord

I !• By the Court. A. D., C. P.

For the Form of a Recognizance to appear and gire

evidence, see Title,—Recognizance.

Note. By the 25 G. 3, c. 2. 1 V. 239. Where a

witness lives five miles or upwards, from the place where the

trial is to be had before any Court, or Justice, such witness

may be summoned to attend, by any one Justice ; as to which

Statute more at large, with the Form of 'Summon» tisercin
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pvcn, sec Title,— VVilncBses. Further iiifon ivluu. , aiul i-

rcctions with regard to witiiesscH in prosccutic is o<" a | lal

nature, and also in civil suits before Justices, w ith the I'Vi wxh

to be used for rejjuiring their attendance in such cases, will

iilsu be found under the same Title.

« "

EXAMINATION.
Whrn a party arrested for felony, is brought to a Jus-

tice of tlic Peace, he must either discharge, or commit, or

bail him. If he Ix) charged with suspicion only of felony,

vet if there be no felony at all proved to be committed, or if

the fact charged as a felony, be in truth no felony in point

of law, the Justice may discharge him ; as if a man be

charged with felony for stealing a parcel of the freehold, or

for carrying away what was delivered him, and such like
;

lor which though there may be cause to bind him over for

a trespass, the Justice may discharge him as to felony, be-

cause it is not felony. 1 BurrCs, 810.

The Justices of the Peace before whom any person Exmninntions

shall be brought, for any murder, manslaughter, or felony, mumbe tnken

or for suspicion thereof, must take the examination of such

prisoner, and information of those that bring him, of the

fact and circumstance thereof ; and the same, or as much
thereof as shall be material to prove the fact, shall put in

writing ; and the same shall certify, together with the bail-

ment of the prisoner, (in case the crime whereof such prison-

er is charged is bailable,) at the next Sessions of Oyer and
Terminer, or Gaol delivery, to be holden within the limits of

their commission. And the said Justices must also bind by

recognizance, or obligation, all such persons as declare any

thing material to prove such murder, manslaughter, or felo-

ny against the prisoner, to appear at the next Sessions of

Oyer and Terminer, or Gaol delivery, to be holden within

the county where the trial of such murder, manslaughter, or

felony shall be ; then and there to give evidence against thd

prisoner; and the said Justices shall also certify the said

bonds or recognizances taken before them, in like manner
as the examination of the prisoner and the witnesses are be-

fore directed to be certified.

The clause in the late Provincial Statute of the 8 Geo.

3, c. 3, which authorized and directed the taking and certi-

fying of Examinations and Recognizances in the manner
here mentioned, was re})caled by the <! Vic. c. 6, Sess.

<«
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Mannnr of

exuniining.

1^11; ami, lliioii-j!!! jui ovcrni^jht, ns is prcsuinci), lias imi

Immmi rc-oimctcd. 'V\w said clansu was aliuoHt literally a ro

cnaclincnt of tin; I'ln<j;li8li Statute I Sl '2 Phil. &. M. on tlic

snbjocf, which Statute may now l)c considered to be in ford;

in this Province, and therefore Justices are still bound tt> tiiki;

und certify such riXaniinalions and Recogni/.uiices in liio

manner already directed.

The inforniations of the accusers or witnesses, taken

\nuler this Statute, must be upon oath, but the examinations

of the prisoners must l>e taken without oath. And these ex-

aminations may be read in evidence against the prisoner, and

so may the informations of witnesses taken uj)on oath, if

they arc dead, or not able to travel by reason of sickness,

or other casualty ; for they arc Judges of record, and tJK!

Statute enables and requires them to take these examinations;

but then oath is to be made in Court, by the Justice or his

Clerk, that these examinations and informations were duly

taken. I Bwrn's, 81 'i.

The before mentioned Statute, speaks only of felonies.

It does not yet appear to have been expressly decided, whe-

ther examinations taken before Justices of the Peace, in

cases of misdemeanors, can be read in evidence ; but from

the language of Judges in several cases, it may be said, that

the only conclusion yet warranted, is, that the deposition ol

a witness, taken ex parte, before a magistrate, on an exami-

nation for a miidemeanor, cannot be read in evidence on the

trial of the party for such misdemeanor, though the defend-

ant be dead, beyond sea, or kept out of the way by procure-

ment of the defendant. Id. 81'2.

No hopes or threats are to be held out to a prisoner to

induce him to make any confession or statement ; neither is

he to be sworn ; nor to be examined in the manner of a wit-

ness ; but he is merely to be asked what he has to say, and

his voluntary statement, (if he makes any,) is to be taken

down exactly as he makes it. In a case where the magis-

trate examined the prisoner, though not sworn in the man-

ner of examining a witness, the Judge said on the trial,

—

" I think I am not at liberty to suffer this examination to be

read. No matter whether a prisoner be sworn or not. An

examination of itself imposes an obligation to speak the truth.

If a prisoner will confess, let him do so voluntarily. Ask

him what he has to say ? But it is irregular in a Magistrate,

to examine a prisoner in the same manner as a witness is ex-

amined. I must reject this examination." The prisoner was

acquitted. Id. 814.

If by some reasonable occastun the Justice cannot, at
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tho rotiini of tlio wnrnnt, tako tlio exaniiimlion, lio inny l>v

worii ot iiioutli (DtniimiKl the cniiHtablc or uiiy otiicr pnsoii

to iloJain ill custody tlu; prisoner, till tho next <lay, und tlii'ii

to bring hitn lu-iorc! the Justice lor fnrtlier c.xaniinntion.

But the time of dctniner, nniHt be no lonj^cr thnn is necessary

for such purpose. It wus holdcn that a party could not be

(Ictumcd sixteen days, and it was Kuid, that three days is n

roasonable time. The usual practice is stated to be frouk three

(liivs to three days, by u uritten mittinuis. If the oflender

iij)o I ins exuinination before the Justice, shall confess the Suliprriliins

inn icr, it shall not be amiss that he subscribe his name, or examinmion.

mark to it. But it has been determined by a majority of the

Judges, that a written examination, contauiinga confession of

tjic prisoner's guilt, is admissible in evidence, although it was

not signed either by the magistrate or the prisoner. Id. 81(i.

In a case of murder it was solemnly decided, on full

consideration, that the deposition of the deceased was admis-

sible in evidence, although not wholly taken in the presence

of the prisoner, but the party in his presence, having however

been resworn, and the depotsition repeated and signed in the

prisoner's presence ; for he had an opportunity of cross ex-

amining. Id. 815.

The Justice must take the examinations not only of them

that bring the prisoner, but also of other witnesses whom he

may cause to apix-ar before him, in pursuance of his sum-

mons for that purpose. And such examinations must be upon

oath ; therefore the atfirniation of a (Quaker cannot be taken.

It is not essential to the validity of tlie deposition of a deceas-

ed witness, that it should be signed by him. On an indict-

ment for a rape, all the Judges concurred in opinion, that the

deposition of a girl deceased, on whose person the crime had

been perpetrated, taken on oath by the committing magis-

trate, had been properly admitted in evidence at the trial
;

though such deposition was not signed by the deceased. It

seems just and right, that the Justices who take information conifvinp
against a felon, or person suspected of felony, should take Kxuminaiions

and certify, as well such information, proof and evidence, as

goeth to the acquittal or clearing of the prisoner, as such as

makes against the prisoner : for such information, evidence,

or proof so taken, is only to inform the King and his Justices

of gaol-delivery of the truth of the matter. Id. 817.

For petty larcenies and small felonies, the offenders may
be tried at the Sessions of tlw Peace, and therefore tho ex-

aminations and informations in such cases should be sent

there, by the Justices who took them. Examiiiatioiis taken
by Justices of the peit^^e in one county, may be by them cer-

wmu %i-

:-h'



200 RXAMTNATION.

Rerognizanoo
of VViinosses.

lified into another county, and there read and given in evi-

dence against the prisoner. Id.

U any witness against a prisoner, shall refuse to be bound

in recognizance to appearand give evidence on the trial, the

Justice may commit him to gaol, to be detained there uniii

he complies. But a Justice is not authorized by law to ooii\.

niit a witness, willing to enter into a recognizance for his ap-

pearance to give evidence against an olfender, merely because

such witness is unable to find a surety to join him in such re-

cognizance ; nor ought the Justice to require such surety.

The party's own recognizance, (at the peril of commitment,)

is all that ought to be re(]uired. The practice of committing

witnesses, unable to find sureties for their appearance, is

clearly repugnant to every principle of the English law. But

a Justice may commit a married woman, who is a material

witness upon a charge of felony brought before him, and who

refuses to appear at the Sessions to give evidence, or to iind

sureties for her appearance. Id. 817.

Note. As married women, and persons under the age

of twenty-one years, cannot themselves be bound in recog-

nizance, they must, in cases of this kind, find a surety to be

bound for them.

The party grieved ought to be bound not only to give evi-

dence, but also to prefer a bill of indictment against the pri-

soner. 1 Burn's, 819.

The Examine

The Examination of a Person charged with Felony.

County of) The examination of A. O., of , in

5 the county of , labourer, taken before nio

A. M., Esquire, one of Her Majesty's Justices of the Peace,

acting in and for the said county of
,

[or if the case is

bailable say, taken before us A. M., and A. P., Esquires,

two of Her Majesty's Justices of the Peace acting in and for

the said county,] the day of , in the year of our

Lord one thousand eight hundred and
The said A. O. being charged before mc, [or us] the

said Justice, [or Justices,] on the oath of A. I. of
,

in the said county, yeoman, witii feloniously stealing, at the

township of , in the said county, on the — day of

in the year aforesaid, one silver spoon of the value of ten

shillings, the property of the said A. I. \

Upon his examination now taken before me, [or us] saith

Taken before me, [or us] the day
and year first above mentioned.

A. M., J. P.

A. 0.



I'XAMINATION. 201

It is recoinmonded, that the Justice, or his Clerk, do take

the examinations of persons accused, in the first person, and

ill tlic identical words and expressions used by the prisoner.

The Examination of a JVitness against a Person charged

with Felony.

County o(} Thk examination of A. I. of -, in the

^ county of
,
yeoman, taken on oath, this

— day of , in the year of our Lord one thousand eight

hundred and , before me A. M., Esquire, one of Her
Majesty's Justices of the Peace, acting in and for the said

county of , in the presence and hearing of A. O.,

charged this day before me the said Justice, with felonious-

ly stealing, at the township of in the said county, on

the day of in the year aforesaid ; one silver spoon,

of the value of ten shillings, the property of the said A. I.

This deponent saith, that the silver spoon now produc-

ed, is the property of him this deponent, and that on the

day of tiiis present month of , in the year afore-

said, the said silver spoon was stolen and carried away from

the dwelling liouse of the deponent, at aforesaid, and
that on the day of this present month, he saw the said

silver spoon, now produced, in the possession of the prison-

er A. O., or las the case may be.]

Taken and Sworn before me [or us] ^ A. I.

the day and year first above mentioned.

A. M., J. P.

I -I

The plain and obvious meaning of the words spoken by
the witness, ought to be taken down, and not merely the

result of the evidence. 1 Bui'n's, 819.

For information as to whether a prisoner may or may
not be let to bail, and whether by one Justice or two, and
for the proceedings therein, reference must be had to the

Title.—Bail.

For the Forms of Recognizance of the party complain-

ing,—of the Witnesses, aiMl of the prisoner, (where it is a
bailable offence,) see Title,—Recognizance ; and for the

Form of a Summons for a witness, see Title,—Witnesses.

Further information as to the giving examinations in evi-

dence, will be found under the Title,—Evidence. . .

It'
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RXECUTION, see Titles,—SUMMARY TRIALS, and
-«- TRESPASSES. / - ..
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EXHIBITIONS, PUBLIC.
The following enactments have been made with re2:nr{l

to Pubhc Exhibitions, by the Act of the 5 Vic. c. 40, Sess.

18-42.

Sec. 1. No person or persons shall hereafter hold aiiv

shew, play, or public exhibition, in any county of the Pro-

vince, without having i)reviously obtained a license therefor,

in manner hereinafter directed.

Sec. 2. The Clerk of the Licenses in any county of tlio

Province, with the consent of at least two Justices of tlie

peace for such county, shall, and he is hereby empowered, to

gram a license to any person or persons, for holding any such

shew, play, or public exhibition, within such county, upon

such person or persons paying the sum of twenty-five shillings,

for each and every day for which such License is granted, to

be expressed therein ; which License shall not have any force

or effect, except in the county in which the same has been

so granted.

Sec. 3. In the absence of the Clerk of the Licenses, or

his residence at a distance of more than five miles from the

place in any county in which such siiew, play or public exhi-

bition shall be first intended to be held, it shall be lavvfiil for

any two Justices of the peace for such county, to grant any

such License, under and subject to the payments, restrictions,

and regulations aforesaid ; and the said Justices shall, within

at least thirty days after any such liicense shall have been so

granted, make return thereof to the Clerk of the Licenses,

and at the same time pay over the amount of duties by them

received therefor.

Sec. 4. The Clerk of the Licenses, or Justices of the

peace, granting any such License, shall be entitled to demand

and receive for every such License, a fee of two shillings and

sixpence, to his or their own use, in addition to the duties

payable therefor.

Sec. 5. Any person or persons holding any such shew,

play, or public exhibition, without previously obtaining such

License as aforesaid, shall forfeit and pay a penalty of five

pounds, for each and every day such shew, play, or public

exhibition shall be so held, to be imix)sed by any two Justices

of the peace in the county where the offence shall have been

committed ; either on their own view, or on the oath of any

one or more credible witness or witnesses ; and if such person

c»" persons so offending, shall refuse or neglect to pay such pe-

nalt}, together with any costs attendant thereon, then it shall



EXIIIBITIOMS, PUBLIC.

and may he lawful tor such Justices to levy the same by war-

rant of tlistress, on the goods and chattels of the person or

persons so otlending, and such Justices shall pay over to the

Clerk of the Licenses in the county, all such penalties so re-

ceived by them, within thirty days at least after the receipt

tlicreof.

Sec. 6. The Clerk of the Licenses in every county,

shall within at least ten days before every sitting of the Ge-

neral Sessions of the peace in such county, pay over to the

County Treasurer, all monies received by him under this Act,

other than his fee for granting any such License as aforesaid ;

and all monies, so paid over, shall be appropriated and

applied by the Justices in their General Sessions of the Peace

for such county, in the making, opening, and repairing the

public roads, making or repairing bridges, or establishing fer-

ries throughout the said county.

Sec. 7. Provided, that nothing herein contained shall

extend to the City of Hahfax. Perpetual.

The proceedings for the recovery of the penalty of five

pounds, imposed by this Statute, will be the same as in other

cases of a like nature for the recovery of penalties before

Justices, and will be found respectively, under the Titles,

—

hiformation. Summons, Distress.

. ^

EXTORTION.
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ExTouTJON in a large sense, signifies any oppression

under colour of rigi.t ; but in a strict sense it signifies the

taking of money by any officer, by colour of his office, either

where none at all is due, or not so much is due, or where it

is not yet due. And by the Statute of the 3 Ed. I. c, 26,

(which is only in affirmance of the common law,) *' No She-

rift*, nor other the King's officer, shall take any reward to do
his office, but shall be paid of that which they take, of the

King ; and he that so doth, shall yield twice as much, and
shall be punished at the King's pleasure." Under these

words of the Statute. " No Sheriff nor other the King's

Officer," are understood, escheators, coroners, bailiffs, gaolers,

and other inferior officers of the King, whose offices were

instituted before the making of this Act, which do any way
concern the administration or execution of justice, or the

toimnon good of the subject, or for the King's service. Al-

so, the Justices of tlie Peace, whose office was instituted

after this Act, are bound by tlieir oath of office, to take no-

^

I

i
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thing for their oflicc of Justice of the Peace, to be done, hin

of the King, and fees accustomed, and costs Hmited by Sta-

tute." (See the oath of a Justice of the Peace, under the

Title,—Justices.) And generally, ino public officer shall

take any other fees or rewards for doing any thing relating lo

his office, than some Statute in force gives him, or else as

hath been antiently and accustomably taken ; and if he do

otherwise, he is guilty of extortion. The officers mentioned

and intended in the foregoing Statute, can at this day take

no more for doing their office, tlian hath been since allowed

to them, by authority of parliament. All ])rescriptions which

have been contrary to this Statute, and to the common law

in affir'^ance of which it is made, have been always holden

to be void. It has been resolved, that a promise to pay

them money for doing of a thing, which the law will not suf-

fer them to take any thing for, is merely void. At the com-

mon law, this offence of extortion, is severely punishable at

the King's suit, by fine and imprisonment ; and also by a re-

moval from the office, in the execution whereof it was com-

mitted. And this Statute doth add a greater penalty than

the common law did give ; for hereby the plaintiff shall re-

cover his double damages. 2 Burn's, 368-9.

Note. The fees of Justices of the Peace in this Pro-

vince, are, in nearly every case, regulated by several Pro-

vincial Statutes ; and penalties are therein imposed upon those

who shall exact or take any greater or other fees for the ser-

vices mentioned, than are thereby allowed ; for which see

Title,—Fees.

FALSE TOKENS.—See CHEAT.

FEES.

By the 28 G. 3, c. 15. 1 V. 259. No officer, or other

person or persons whatsoever, for any service or services by

him or them to be done and performed, in their respective

offices herein after mentioned, for any fee, perquisite, or

other reward, shall exact, d'^mand, or receive, any greater

or other fee or fees, sum or sums of money, than is or are

hereinafter set down, allowed and established for the same,

that is to say: "'t;. i -^ - ^^
. -r > >o-- :,p-=
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Issuing Writ or Sutnmons,—two shillings and sixpence.

Subpoena,—sixpence.

Judgment,—one shilling. '

Execution,—one shilling.

Every Bond or Recognizance,—one shilling.

Every Affidavit in writing,—one shilling.

Sending Process to Inferior or other Courts,—one shil-

Warrant in Trespass, Assault in Battery, on Conviction

of the Offender,—one shilling. - • /

Acknowledging Instrument or Deed,— one shilling.

Every Examination in Assault in Battery, on Convic-

tion of the Offender,—two shillings and sixpence.

Note. This Table of the Fees of Justices has been alter-

ed as to cases for the recovery oi' debts, by the 5 Vic. c. iJ3,

Sess. 1842, for which see Title,—Summary Trials ; but the

said Table remains in force as to all other suits and services.
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I i " • • Constables' Fees.

Attending a Jury in each Cause,—cne shilling.

Serving every Warrant or Summons,—one shilling.

Summoning a Jury, by Warrant from Coroner, and at-

tendance per day,—two shillings and sixpence.

Travelling per mile, the same as the Sheriff,—three

pence. [See at the end of this Title.]

Witnesses' Fees.

' mm
< •!-{

m

For attendance per day at Court,—two shillings and
sixpence.

Travel per mile,—three pence.

Sec. 6. If any officer or person whomsoever, shall ex-

act or take any greater or other fees, in respect of any of the

services before mentioned, than are ascertained or allowed

as aforesaid, he or they so offending, shall for each offence,

forfeit the sum of ten pounds ; one half thereof to the use

of the King, towards the support of the Government of the

Province, and the other half to any one who shall sue for the

same to effect ; to be recovered in any Court of Record,
with full costs of suit ; and the party so offending, shall fur-

ther pay double the amount of the excessive fees taken, to

the party aggrieved. Provided, that all actions and prose-

cutions for the forfeitures and penalties incurred under the

•!!*
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Act, shall he cominonccil in the County where the ofTcncc

was cominiited ; and within six months from the time ol

coHimitting the same. Perpetual.

By the I Vic. Cii. 61, Sess. 16:38. The lees of a Con-

stable, or other officer, for travel to execute any writ or pro-

cess whatsoever, issued by a Justice or Justices of tiie Peace.

in any action for a debt, or for other matters for which an

action can he brought before such Justice or Justices, and

whereon fees of travel are now allowed, shall be as follows

:

Three |)cnce for every mile such Constable or other olficer

shall necessarily travel from the office from which such writ

was issued, to the place where he shall serve or execute the

same, and no more. Peiyetual. See Title,—Sumnmiv
Trials. —m—

FERRIES-
By the 7 W. 4, c. 11, Sess. 1837. Justices in General

or Special Sessions are empowered to establish and regulate

ferries over rivers, bays, or creeks, and to appoint and li-

cense ferrymen to attend the same, at such rates of ferriage

as such Justices shall establish ; and persons so appointed,

who shall refuse or neglect to comply with the regulations bo

made, or shall take more than the established rates of fer-

riage, shall, for each offence, be fined by the Justices in

their Sessions, in any sum not exceeding forty shillings.

Sec. iJ. When any ferry is so established, and a fer-

ryman appointed, if any other person not so licensed shall

ferry or carry over the river, bay, or creek where such ferry

is so established, any person, or any description of cattle.

or any kind of carriage, for iiire, unless by desire or consent

of the said ferryman, or on his neglect or refusal to give due

attendance, such person shall forfeit and pay a fine not ex-

ceeding twenty shillings nor less than five shillings, to any

person who tvill prosecute for the same ; to be recovered on

complaint before any two Justices of the peace of the Coun-

ty, together with the costs of prosecution, to be levied by a

warrant of distress from such Justices, against the goods

and chattels of the offender ; and it shall be directed in and

by such warrant, that if no goods and chattels of such offend-

er, sufiicient to satisfy such fine and costs, can be found

whereon to levy, that then the said offender be committed

to the common gaol of the county, for any number of days

not exceeding ten nor less than five, unless he shall sooner
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pav such (ino ami coi^ls. Providf^d, that ii' any such tVnv-

iiiau shall nof^lect or refuse to give attendance pursuant to

tlu; regulations made for that jmrpose, in every such case,

any other person or persons may supply his j)lace until ano-

ther ferryman be appointed, and may receive payment for

the same, as the proper ferryman might do if present.

Sec. 3. Every licensed ferryman shall keep a good

boat, or boats, vessel, or vessels, in good repair, suitable for

the ferry, and shall give ready attendance on passengers, on

all occasions, according to the regulations established, and

for every neglect in keeping such boat or boats, vessel or ves-

sels, or in giving such attendance, he shall forfeit a sum not

exceeding forty shillings, nor less than ten shillings, to be

recovered with costs of prosecution by whoever shall sue for

the same, before any two Justices of the Peace, in the same
manner as aforesaid, (and shall be further liable in an action

on the case for all such damages as any person shall sustain

by such neglect.)

Sec. 5. Repeals the only previous Act for establishing

and regulating ferries. Perpetual.

For directions as to the course of proceeding for recovery

of any of the f-^es mentioned in the foregoing Statute, and
for the Forms required, until after conviction, see, respec-

tively, Titles,—Information, Summons, Conviction.

The following will serve as a Form A the Warrant, di-

rected to follow a conviction under the foregoing Statute.
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County of the

m the yea

, A, ^,f

To A. C, one of the Constables of

township of in the said county.

[Seal.]

jSeal.j Wjikreas, on the — day of

of our Lord one thousand eight hundred and
of in the said county, yeoman, on the complaint and
prosecution of A. F., a licensed ferryman, was duly convic-

ted before us, A. M., and A. R., Esquires, two of Her
Majesty's Justices of the Peace for the said county, for that

he the said A. O., on the— day of , in the year of our

Lord one thousand eight hundred and , for a certain

sum as hire paid to him the said A. O., and without his being

hcensed as a ferryman, and without the consent and desire

of the said A. F., did ferry and carry over a certain river

called , at in the said county, a certain person

named A. T., at which part of the said river there was then a
ferry duly established, and of which the said A. F., was then

and there the duly licensed and established ferryman, and

h
I
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which saiJ A. F., was tlien and thero ready and willing as

such ferryinuii to ferry and carry tho said A. T., over llip

said river ; contrary to the Statute in such case made and

provi<led ; And whereas he the said A. O., on his said con-

viction, was by us the said Justices, for liis said oflence, ad-

judged to pay the suni of , besides the costs of his pro-

secution before us for his said otience, pursuant to the Sta-

tute in such case provided ; which costs we have ascertained

and assessed at the sum of ; And whereas the said A.

O., hath hitherto neglected and refused to pay and hath not

yet paid the said several sums, or any part thereof ; These

are therefore to command you to distrain the goods and chat-

tels of the said A. O., and on the goods and chattels so dis-

trained, to levy the said several sums, and if within the space

of five days next after such distress made, the said sums, to-

gether with the reasonable charges of taking and keeping the

said distress, to be by us allowed, shall not be paid, that then

you do sell the said goods, and out of the money arising by

such sale, that you do pay the said sum of to the said

A. F., and the said sum of , the costs aforesaid, to us

the said Justices, to be applied and disposed of as by law

provided, returning to him the said A. O., the overplus (if

any) on demand, the reasonable charges of taking, keeping,

and selling the said distress, being first deducted. And if

no goods or chattels of the said A. O., sufficient to satisfy the

said fine and costs, can be found by you whereon to levy for

payment of the same. We further command you, that you

thereupon take the body of the said A. O., and commit him

to the common gaol of the said county, at to be held

and detained in the said gaol, for the space of— days, un-

less he shall sooner pay the said fine and costs ; and for so

doing this shall be your sufficient warrant. Herein fail not.

Given under our hands and seals at , the dav

of , ill the year aforesaid.

A. M., J. P.
- A. Jl., J. P,

' If the Conviction is for any offence of the Ferryman,

the Warrant must of course be filled up accordingly, stating

such offence as nearly as may be in the words of the Act.

FINES, see—CLERK OF THE PEACE, and

JUSTICES OF THE PEACE. - --
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lillllilX.

Bv the 2 G. 3, r. 5, 1 V. 80. The Justices in Sessions Fin

ntlFahfax are authorized to appoint Firevvards for the town of '"'

llalinix ; and any person disobeying the orders of such Fire-

wards at the time of fires, may within two days after such

disobedience, be informed against, and prosecuted for the

same, before two Justices ; and on conviction shall forfeit

and pay forty shillings, to be levied and distributed by the

ilirer.tion of such Justices, among the poor most distressed

hv the fire ; and in case of inability to satisfy the fine, the

oifeiider shall suffer ten days imprisonment.

Sec. 3. Two Magistrates, orFirewards, may order any fulling down

house to be pulled down (o stop a fire ; and upon the owners '""**'*"' "^''*

ofhoiises so pulled down niaking application as soon as may
be, to the first Justice in the commission of the peace for the

town and county, or in his absence to the next named in such

cnmnission, such Justice siiall call a special Session of Jus-

tices, which Court on being satisfied by such proof as shall

he brought, of the justice of the claims made, shall issue an

order for a valuation of the damages so sustained, to bo made
bv two or more indifterent persons, who shall make a return

of their proceedings upon oath, into the said Court by the

day fixed, whereupon the Court shall appoint two or more
assessors, who shall tax the houses of the inhabitants that

liave not been burnt, at such rates as they shall think just, in

proportion to the value of the houses that are to be taxed,

lor paying the said damages, and the charges of valuation,

taxation, and collection, together with the other fees of the

Court, to be settled before the making such assessment ; and

the said assessors shall report their proceedings to the Court,

also upon oath. And the said Court shall thereupon issue

an order for collecting the monies so taxed, and in case of

non-payment, the same shall be levied by warrant of distress, •

to be obtained from any one of the said Justices, upon ap-

plication to him by the collector or collectors of the said tax.

And as soon as the assessments are so collected, the Court

shall order payment to be made to the parties claiming, ac-

cording to the report made and approved of the said damages
;

as also the payment of such other charges as aforesaid. Pro-

vided, that if the house where the fire began shall be pulled

down, no satisfaction shall be made for such house.

Sect 5. Persons who shall rob, plunder, purloin, em
bezzle, or convey away, or conceal any goods or oflects of

the distressed inhabitants, whose houses are on fire, or en-

27
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Returning
ladders,

liookH, iVc.

after fircg.

Engine Men.

Sweeping
Chimnies.

clangored thoreby and put upon romovin^ their p;oods
; ami

shall not restore and give notice to the owners, if known, or

bring the goods into such public place as shall be appointed

by the Governor and Council, within two days next alter

proclamation made for tl:at purpose, shall u[)on conviction,

suffer death as in cases of felony, withotit benefit of clergy.

Perpetual.

By the 2ii G. 3, c. 4. 1 V. 227. Within twenty four

hours after the extinguishing of any fue, the ladders, fire-

hooks, b&gs, axes, saws, and buckets belonging to the fire-

wards, shall be delivered at the appointed place of their de-

posit ; and if after the said twenty four hours, any of the

said articles shall be found in the possession of any person, he

or she shall forfeit and pay a fine of forty shillings, to be

levied by warrant of distress and sale of the offenders goods,

before any one Ju.stice of the Peace, the said fine to be paid

into the hands of the Fiieward to whom the said articles he-

longed, and to be applied for the purpose of repairing the

said ladders, fire-hooks, axes, buckets, bags and saws.

The amount of the cost of purchasing ladders, fire-hooks,

axes, b''ckets, bags, and saws, shall be levied on the iiilui-

bitants of the town and suburbs of Halifax, by assessment,

in the same manner as is provided for levying monies for the

support of the poor, and shall also be recovered accordingly.

PerpeluoL

By the 23 G. 3, c. 6. I V. 234. Engine men shall

be appointed in Halifax, one of whom shall have the powei

of a Fireward, to command necessary assistance in taking the

Engine to and from the place of fire ; and any person refus-

ing to obey such orders shall be subject to the same fines as

imposed by the aforesaid Act of the 2 G. 3. c. 5. Expences

of repairs of the Engine, shall be levied by assessment, un-

der the order and direction of the Grand Jury and Justices in

Sessions at Halifax. Perpetual.

By the 28 G. 3, c. 8. 1 V. 257. The Firewardsat

Halifax, shall appoint and license ChimneySweepers, and make

regulations for sweeping chimneys once a month at farthest.

And if a fire shall happen in any house, or chimney, so as to

occasion alarm or danger, unless the occupant of such house

shall make it appear that the chimney or chimnies of such

house, have been swept according to such regulations, by

some licensed sweeper, such occupant shall forfeit and pay

a fine of forty shillings, to be recovered on the complaint of

any one of the Firewards, before any Justice of the Peace for

the county, and to be levied by warrant of distress on the

offenders goods and chattels ; and for want thereof, on his
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Removing
or altering

Ciiininies.

liody; and to be pnid into llio lisiiids of siicli Fircvvard, to he

by him applied to the repair of llie Fire Engines, or Water
Buckets, or such other uses as the safety of tlie town from

fire may require. And any Fireward neglecting to give infor-

mation, or to make complaint in such case, shall forfeit and

pay five pounds to the use of the poor of the town, to be re-

covered before the Justices in Sessions for the county, on the

complaint of any inhabitant of the town, being a freeholder

or housekeeper.

Sec. 3. It shall be lawful for any three of the fire-

wards, on view of any chimney, stove pipe, or smoke fun-

nel in said town, which they may deem to be dangerous and

insufficiently built, or secured, to prevent the risk of fire, to

order the same to be removed, altered, or repaired, as they
'

'

may direct, within twenty four hours, or such other reason-

able time as they may allow. And if the occupant of the

house or building in which the same is placed, shall neglect to

remove, repair, or secure the same as directed, such Fire-

wards shall apply to any one Justice and three Freeholders

within the town, to examine the same. And in case such

Justice and B'reeholders shall agree in opinion with said Fire-

wards, that such chimney, stove-pipe, or funnel, is likely to

endanger the town, or any building ; and the owner or occu-

pant of the house, or building where the same shall be plac-

ed, shall not then eve to such Firevvards, sufficient security

to alter, repair, or remove the same, as they shall direct,

such Justice shall order the same to be immediately removed

or prostrated as a common nuisance ; and shall issue a war-

rant of distress to seize and sell at public auction, so much of

the goods and chattels of such owner or occupant, as shall be

sufficient to defray the expense of the removal, or prostration

of such nuisance. '
•

Sec. 4. The Sessions at Halifax may make assess-

ments from time to time on the inhabitants, for the purchase

and repair of fire engines. Perpetual.

By the 30 G. 3, c. 1, 1 V. '277. The fin- of 40 shil-

lings imposed by the foregoing Statute, on persons neglect-

ing to sweep their chimnies, is reduced to ten shilliiigs ; the

same to be recovered and applied as directed by the said

foregoing Statute. And all the clauses and things contain- Sheiburne.

ed in all the foregoing Acts, and in this Act, are extended
,, „

to the town of Sheiburne, in the same manner as if the said

town had been named therein.

By the 31 G. 3, c. 8, 1 V. 286. Engine men at Hali-

fax are exempted from working on the highways, or serving

as jurors or constables. Perpetual.

.'I
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Windsor.
Anrinpoli*,

Lunenburg.

Livorpool.

Engine Men
and Firewiirds

Implements
for Firemen
in llalifux.

Constables
attending at

fires.

By the m it. 3, c. 7, I V. 018. The before rrrii,,!

Act of '2 (i. .3, c. 5, and nlso the foregoing several Acts ol

the ii'.], 28, and .'U) G. 8, are e.\ten<led to the towns ol

Windsor, Annapohs, and Lunenburg. Provided, thai it

shall be lawful for the Justices in Sessions, to aK.sif'n the

limits within which the inhabitants of the said towns shall ho

liable to nnake good losses sustained and recoverable under

the said Act of 2 (). '.i, c. 5. Vcrpetual.

By the 41 G. Jj, c. I. 1 V. 4;J5. The before rcriied

Act of 2 G. 3, c. 5, and also all the other foregoing Acts.

are extended to the town of Liver[)ool, in as ample a inun-

ner as if the said town had been named therein. Pcrpehuil.

By the 47 G. 3, c. 15. 2 V. 11. Additional Kripic

men and Firewards may be appointed in Halifax, and Engine

men in the towns of Annapolis, Windsor, Shelburne, Liv-

erpool, and Lunetiburg, are exempted from working on the

highways. Perpetual.

By the 52 G. 3, c. 13. 2 V. 90. The Justices in fe-

sions at Halifax, on application of the Firewards, may order

such number of hooks, chains, ropes, ladders, a.xes, and

saws to be provided, as the Justices may deem expedient;

and may order the cost of providing the same, and keepini:

them in repair, to be assessed and levied in the same man.

ner as the poor rates. The Sessions shall appoint Firemen,

who shall have charge of the said hooks, chains, ropes, hid-

ders, axes, and saws, and shall be exempted from workini:

on the highways ; and one of whom, to be named by the

Sessions, shall have the authority of a Fireward, to order

assistance for conveying the said implements to and from a

fire ; and any person refusing to obey any such order, shall

be subject to the same tiiii
,

[of 40 shillings] as is imposed

by the aforesaid Act of 2 G. 3, c. 5, for refusing to obey

the orders of a Fireward. Persons who shall have in their

possession, any of the said implements belonging to the

Firemen, and shall neglect to return them within tweniy-

four hours after a fire, or shall be found using them, except

at the time of the lire, or on the alarm thereof, shall be

subject to the same penalty [of 40 shillings] as is provided

for a similar oflfence, m nnd by the before recited Act of the

22 G. 3, c. 4, and to be recovered and applied as therein

directed. And every Constable at Halifax, who at a time

of fire, or the alarm thereof, shall refuse or neglect to obey

the orders of any Fireward, shall, upon conviction tn^rcot

before one Justice, forfeit a fine not less than five shillings,

nor more than twenty shiUings ; and every such Constable,

if called on by the Justices in Special Sessions, after any

I

I
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firo, or ahimi llicreof, shall prove by ccriilicato from one or

more of tiie Firewarils, that he duly attended and did hid

duty at such fire, or sliall shew to the satisfaction of such

Justices that he had a sufiicient eausn which prevented hini

frouj so atteiidin^ ; and if he shall nojj^lect to produce such

rcrtilicate, or excuse, he shall for every such neglect be lia-

ble to the same tine of not less than five shillings nor more

than tvv(!nty shillings. And the Clerk of the I'eacc shall

read this clause to the Constables. Two Fire Hells shall be I'ire Dull«.

provided and paid for, in the manner directed in the first

clause of this Act, and the Sessions shall make regulations

for prevening boys and others from utmecessarily ringing

them, or injuring them ; and shall impose a fine not ex-

ceeding twenty shillings for each such oti'ence. The [)arents

of children under age, and the masters of apprentices, trans-

pressing such regulations, shall be liable to the payment of

such fine, which shall be levied on their goods and chattels.

Licensed chimney sweepers, shall give bonds to perform the chimney

duty, and on failing to comply with the regulations in that s^wtiperg.

behalf made by the Firewards, and approved of by the Ses-

sions, shall, for each ofVence, forfeit a fine of not less than

five shillings, nor more than twenty shillings ; to be reco-

vered before one Justice, on the oath of one credible wit-

ness; and if the person so convicted, shall not have sufiici-

ent goods whereon dist»*e .s may be made to the value of the

fine imposed, or shall not pay the same within ten days after

conviction, then the Justice may, by warrant, commit feucli

ofiender to the gaol, or house of correction, for a term rot

exceeding ten days. Perpetual.

By the 58 G. 3, c. 33. 3 V. 38. No person at the time Pulling down

of a fire in Halifax, shall break open the doors or windows I'ons's. <!"«>"

of any building, or attempt to pull the same down, or order

others to do so, unless orders for so doing shall have been

first given, either by the owner of the house, or by at least

four Fiiewards, or Magistrates ; and any person so doing,

shall, for each oflence, forfeit a fine of forty shillings, to be

recovered as is directed in and by the second section of the

aforesaid Act of 2 G. 3, c. 5, and the person so oflending,

shall be answerable to the owner of such building, for the

damages done to the same. And the town of Halifax shall

not be liable for any damage done by pulling down, or injuring

any building at the time of fire, unless orders for so doing shall

have been given by at least four Magistrates or Firewards.

No compensation shall be allowed from the town of Halifax

for a house pulled down after it has taken fire. Perpetual.

By the 60 G. 3, c. 7. 3 V. 66. Buildings in Halifax,

Wi':- i!
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Aminpolis,
Windsor,
Lunenburg,
Liverpool.

Darlmouth.

Yannoiitli

rictou.

of slonc or brick, covered with tile, slate, tin, or sheet iron,

shall not be assessed for more than one fourth of their value,

towards paying for any building which has been pulled down
at the time of fire. And all stone and brick buildings, cover-

ed with shingles, shall, in such case, be assepsed for one

half of their value. •!:;'> .; •« .'. »,,.•.

Sec. 4. The before recited Act of 52 G. 3, c. 13, Is

extended to the towns of Annapolis, Windsor, Lunenburg,

and Liverpool. Perpetual.

By the 1 & 2 G. 4, c. 32. 3 V. 114. The before re-

cited Act of 2 G. 3, c. 5, with all the other foregoing Acts,

in addition to, or amendment thereof, are fully extended to

the town of Dartmouth. Perpetual.

By the 3 G. 4, c. 4. 3 V. 122. The before recited

Acts, of 2G. 3, c. 5, and of 52 G. 3, c. 13, are extended

to the town of Yarmou ^. Perpetual.

By the 4 G. 4, c. ^4. 3 V. 167. The before recited

Acts of 2 G. 3, c. 5 ; 22 G. 3, c. 4 ; and 28 G. 3, c. 8 ; also,

1st and 2nd Sections of 30 G. 3, c. 1, and 1st, 2nd and 3rd

Sections of 60 G. 3, c. 7, are extended to the town of Picton.

Perpetual.

By the 5 W. 4, c. 12. 4 V. 380, Which relates only

to the town of Halifax, sundry regulations are established,

for preventing fires, and for the more speedily and eftectually

extinguishing the same, by enforcing the attendance and as-

sistance of the inhabitants on such occasions, with further

enactments concerning Firewards, Engine Men, and Con-

stables ; and imposing penalties for breaches of the provisions

of the Act. Perpetual.

For information as to the course of proceedings for the

recovery of the fines, directed in the several foregoing Sta-

tutes to be recovered before a Justice or Justices, and for the

Forms requisite in such cases, see, respectively, Titles,

—

Information, Summons, Conviction, Distress, Commitment.

-u-

FIREWORKS- 'fi »:'

By the 2 G. 3, c. 4. 1 V. 79. Persons who shall

make, or cause to be made, or shall give, sell, or utter any

squibs, rockets, serpents, or other fireworks, or any moulds

or instruments for making the same, and persons who shall

throw, or fire, or be aiding and assisting in throwing or firing

of the same, into any public street, house, shop, highway,
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passages, or water ; or who shall j>ermit any squibs, or other

fireworks to be thrown or fired from their houses, shops,

lodgings, or habitations, or in any place thereto belonging,

or adjoining to any public street, road, or passage, or any
other place, shall, each and every of them, for each and every

of such oftences, on conviction thereof before any one Jus-

tice of the peace, where the offence was committed, by the

confession of the party, or on the oath of one credible wit-

ness, forfeit and pay the sum of forty shillings : such forfei-

tures to be levied by distress and sale of the goods of every

sucii offender, by warrant of such Justice ; the one half of

every such forfeiture to be to the use of the poor where the

ofl'ence was committed, and the other half to the use of those

who shall prosecute such offenders to conviction. And if any

such offender shall not, immediately on conviction, pay to

the said Justice, the said forfeiture, such Justice shall, by
warrant, commit such offender, so convicted, to the house of

correction, or gaol, for any time not exceeding fourteen days

;

unless such offender shall sooner pay the said forfeiture to the

said Justice. Provided, that nothing in the Act, shall debar

the Governor or the Commanding Officers of the troops, or

any persons employed under them, from making and firing

off any such fireworks.

Sec. 4. No person shall make any bonfire, within three

hundred yards of any buildings, or stacks of hay, or corn,

under the penalty of forty shillings ; to be recovered and ap-

plied in the manner herein before mentioned. Perpetual.

ilT)

ii

•H

Note. There is an evident inconsistency, and indeed

contradiction in the terms of the foregoing Statute, with re-

gard to enforcing the payment of the penalties. In the first

place, it is prescribed, that the forfeitures shall be levied *' by
warmnt of distress ;" and directly after it is said, that if the

offender " shall not pay the forfeiture to the Justice, imme-
diately on Conviction, he shall be committed," &,c. It is

presumed, however, that it is intended, that where the party

convicted has any goods whereon a warrant of distress may
be levied, such warrant shall be issued ; and that he is to be

conimitted, only in the case of his having no goods, or where
none c^n be found, on which to levy the warrant.' In the

case of a person under age, or any other who has no goods

whereupon distress may be made, it seems clear that such

offender upon failing to pay the penalty immediately on con-

viction, may at once be committed by the warmnt of the Jus-

tice.

For directions as to the proceedings of the Justice, under

Ik
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tliis Statute, and for the Forms whidi may readily be made
to serve, see respectively, Titles.—Information, Summons,
Conviction, Distress, Commitment.

FISH.

Removing
TimIi not in-

spected.

Improperly
branding, &c

By the 9 G. 4, c. 20. 4 V. 33. A chief Inspector,

and deputy Inspectors of all pickled fish shall be appointed,

whose duty it shall be to inspect such lish, and to see that the

same are assorted into dift'erent qualities, and that the casks

in which the same are put up, are of certain specified des-

criptions, and contain certain prescribed quantities of such

fish ; and that the fish are good and well packed, and shall

brand such casks according to the kind and qualities Tthe

fish put up therein.

Sec. 5. If any master of a vessel, or other person, shall

put or receive on board any vessel, or other carriage of con-

veyance, to transport from the Province, any pickled or whole

fish, packed in casks, which are not inspected and branded

in the manner prescribed by the Act, such offender shah, on

conviction, forfeit not less than thirty shillings, or mo»-c than

forty shillings for every hundred pounds cf such unmspccted

fish. . -

Sec. 7. If the chief Inspector or any deputy shall brand

any cask, the contents of which he has not inspected, pack-

ed, salted, and coopered according to the true intent of the

Act ; or if he shall permit any other person to use his brands,

in violation or evasion thereof, such offender shall forfeit for

every cask so branded, the sum of five pounds, and be liable

to be removed from his office.

Sec. 8. If any pickled or barrelled fish as aforesaid,

. , shall be put on board any boat, vessel, or carriage of con-
not inspected, -ii • ^ .11 .

veyance, with mtent to sell or export the same, contrary to

the provisions of the Act, it shall be lawful for any Justice for

the county, upon information given him, to issue his warrant

to the sheriff or his deputy, or to any constable of the town

in which such boat, vessel, or carriage may be, requiring

them, respectively, to seize and secure said fish, and carry the

same to the chief Inspector, or a deputy Inspector, whichever

may be nearest ; and such Inspector, or deputy, shall open,

inspect, pack and brand the casks, and detain the same, until

the expenses of so doing, and all other charges arising from

such seizure, shall be paid. And every person when required,

shall give his necessary aid to the officer having such warrant.

Selling or ex

porting fish

V,.,

*•
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on pain of forfeiting thirty shillings for his refusal. Tempo-

rary.

By the 10 G. 4, c. 30. 4 V. 54. The first, third, and

ninth Sections of the foregoing Act are repealed ; and all the

before recited, as well as the other clauses thereof, and also

the present Act, are extended and made to apply to all pickled

fish, packed for sale, whether intended for exportation, or

consumption within the Province.

Sec. 16. The sorting, weighing, inspecting and brand-

ing any cask of fish, as directed by this Act, shall be made
and done, either by or in the immediate presence and sight

of the chief Inspector, or of some one of the deputy Inspec-

tors ; and unless in such immediate presence and sight of an

Inspector, no other person shall be allowed to brand a cask,

or sort or inspect such fish, under the penalty A three poimds,

upon the Inspector sufiTering the same to be done.

Sec. 19. Whosoever shall in or from any cask, inter- Disposing of

mix, take out, or shift any inspected fish, packed or brand- ^*'' ''"P'""-

ed according to the directions of the Act, or put therein other
^^'^ '

'

t'lsh, for sale or exportation, contrary to the true intent of

the foregoing Act, and the present one ; and whosoever

shall sell, or export, or oflTer for sale or exportation, or cause

to be sold in, or exported from the Province, any tainted or

damaged fish, or any tierce, barrel, or half barrel of pickled

Orh, not inspected and branded according to this Act ; and

w osoever shall carry or convey from the vicinity of Halifax,

or any of the outports or other places in the Province, into

the inland or other parts thereof, any fish, packed in tierces,

barrels, or half barrels, and intended for consumption, but

not being branded as herein before directed ; whosoever be-

ing the master of any vessel, having on board any pickled

fish for exportation, or being the shipper thereof, shall not

produce to the principal officers of the Customs for the Port,

before the ships departure therefrom, such certificates of the

chief Inspector, or any deputy Inspector, as is by the fore-

going Act directed, each and every of the parties so oflfend-

ing, shall pay a penalty of twenty sliillings, for every hun-

dred weight of the fish in this Section referred to.

Sec. 21. All pickled fish not inspected and branded Forfeiture of

according to the Act, or tainted or damaged, being in tier-
^'''^•

ces, barrels, or half barrels, and shipped for exportation, or

offered for sale in the Province, or found while being con-

veyed into the inland ports of the Province ; and all fish

taken, shifted, or intermixed, from or in the cask after the

inspection and branding thereof, shall be and is hereby de-

clared forfeited.

28
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liispectorij,
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powers, du-

ties, &c.

goin<r

All i)ecuniary penallios imposed by the fore-

^ Act, and the present one, shall be recovered before ;i

Justice or Justices of t!ie Peace, or any Court of Record

having jurisdiction to the amoinit of the penalty sued for;

and all pickled fish forfeited shall be seized by the Chief bi-

spector, or any of his deputies, or the Collectors of Impost

and Excise, and the Officers of the Provincial Revenue, and

unless the fish is tainted or damaged, shrdl be condemned

and adjudged before any one or more Justices of the Peace,

or in any Court having jurisdiction, according to the value

thereof; and the proceeds of such forfeitures and of the

penalties aforesaid, shall be applied, one half for the benefit

of common schools in the town where the ofTence is commit-

ted, and the other half to him who will sue for the same.

Provided, that tainted and damaged fish, shall, without be-

ing condenmed, be destroyed or sold for manure.

Sec. '25. When any quantity of fish, not cxceedintr

twenty barrels, shall be required to be inspected, the same

shall be brought to the store, wharf, or place of business of

the Inspector ; but if the quantity be greater, the Inspector,

on payment or tender of his fees for travel, at the rate of

sixpence per mile, from the place of his residence and back,

shall attend at the place wiiere the fish may be, and inspect

the same, within two days after being requested thereto, un-

der the penalty of forfeiting to the owner thereof, three

pounds for each day, that he shall, after such space of two

days, neglect such inspection. Temporary.
Note. By the following Statute, the travelling fees to

the Inspector are taken away ; but he is required to [)erforni

the duty prescribed in this clause, under the penalty mention-

ed therein.

By the 7 W. 4, c. 44. Scss. 1837. The two forego-

ing Acts, except as altered and amended, are continued for

one year ; and it is enacted, that in future no chief Inspec-

tor for any county or district shall be appointed ; but where

it shall be judged necessary Inspectors shall be appointed in

the General Sessions, in the same manner as other township

officers, and shall be licensed, and enter into bonds with

sureties, for the performance of their duties, according to the

directions and in the forms prescribed and set forth in the

Act ; and shall be sworn before a Justice to the faithful dis-

charge of their duties, and shall remain in office until remov-

ed by the General Sessions: and the duties, powers, ami

authorities, responsibilities, and liabilities of such Inspect-

ors, shall be the same as those of any chief Inspector, or

deputy Inspector, under either of the beforenientioned Acts.
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Provided, that the liability of any such Inspector under this

Act shall only extend to the fish actually inspected by him.

Every such Inspector shall be liable to the same penalties

and forfeitures for neglect of duty, as the chief Inspector or

any deputy Inspector are made liable to under either of the

|)eforementioned Acts ; and shall receive for inspecting and

branding every tierce of pickled fish,—eight pence ; for

every barrel,—five pence ; and every half barrel,—three

|iencc ; and for every certificate of exportation,—one shil-

ling. And every Inspector shall {innually, on or befon; the

thirty-first day of December, make and certify to the Clerk

of the Peace, returns on oath before a Justice, of all the

pickled fish inspected by him, and of his fees lor the same
;

abstracts of whicli Returns shall yearly, on or before the

twentieth day of January, be made by such Clerk of the

Peace to the Secretary of the Province. No travelling fees

shall be allowed to any such Inspector, for the duty done by

him under the 25th Section of the aforesaid Act of the 10

G. 4, c. 30. Inspectors shall not inspect their own fish,

and if any one of them docs so, he sliali, on selling or ex-

porting thereof, be liable to the same penalties and forfei-

tures as if the same had not been inspected. The Clerk of

the Peace shall be entitled to receive from every Inspector,

the fee of ten shillings, in full for filling up and taking the

hcense and bond required, and for all services connected

therewith.

Sec. 19. Every Inspector appointed under the Act, impropciiy

for every tierce, barrel, or half barrel, improperly branded, p[,'^j^|,'"*

before the same shall be packed, filled and inspected, shall

forfeit the sum of forty shillings, to be recovered before one

Justice of the Peace for the county, by any person who shall

sue for the same, in the stmie manner as if the said penalty

were a debt due, which shall be paid and applied, one half

to the person who shall sue for the same, and the other half

to be paid to the County Treasurer, to be expended on roads

and bridges under the direction of the Sessions. Temporary.
From the directions contained in the two firet of the fore- Directions.

Siloing Acts relative to the manner ofrecovering the several pen-

alties mentioned therein, and of prosecuting in the case of

fish liable to forfeiture, and particularly from a reference to

the 22nd clause of the foregoing Act of 10 G. 4, c. 30, it is to be

inferred and understood, that where the jienalty for an ofl'ence

under either of the said two first mentioned Acts, or the value

offish liable to forfeiture, does not exceed the sum of £3,
the prosecution must take place befor'^ one Justice; and
where the amount is above that sum, but does not exceed £5,
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Cullers of dry
fish.

such prosecution must be had before two Justices, and wlicrc

the amount is above that sum, it must take place in some

court of record. The instructions requisite with regard lo

prosecutions before a Justice or Justices for the recovery ol

any such penalties, and the forms which may be made to

serve, will be found under the respective Titles,—Information,

Summons, Conviction. As it is not provided by either of the

said two first Statutes, that after convictions before Justices,

any kind of final process is to be issued for enforcing pay-

ment of the penalties adjudged, it is conceived, according to

what has been already advanced under other Titles relative

to similar omissions, that Justices are not authorized, upon

such convictions under these Statutes, either to issue war-

rants of distress, or to commit to prison the parties convicted.

In the case of fish forfeited, although no particular form ot

proceeding before Justices is pointed out by the Statutes, yet

it seems but legal and proper, that an information, as in the

case of prosecutions for penalties, should first be given in,

and that the owner or person having the custody or posses-

sion of the fish, should be summoned in the usual form, to

answer to the complaint, and that a hearing of the whole

case should take place before the Justice or Justices, previous

to any final decision being made thereon. The Justices

should make and keep minutes of their proceedings, and of

their judgments in all such cases of forfeiture ; but they are

not required to draw up any particular form of a judgment,

as in the case of a conviction for a penalty. The forms of

an Information and Summons in such prosecutions for fish

forfeited, and also the form of an Information under the first

of the foregoing Acts, for endeavouring to remove for sale or

exportation any fish not inspected, with the warrant for seiz-

ing the same, will all be found at the end of this Title. As

the fine of forty shillings, imposed in the lOtli clause of the

last mentioned Act, is to be recovered as a debt due, the re-

quisite directions and forms in such case will be found under

the Title,—Summary Trials.

By the 1 Vic. c. 2. Sess. 1838. So much of the Act

of the 2 G. 3, c. 8, as relates to the culling of dry fish is re-

pealed, and the following enactments are made.
Sec. 2. It shall be lawful for the Court of General

Sessions of the Peace, in every county, annually, at the term

of the said Court whereat town officers are appointed, upon

the recommendation of the Grand Jury, to nominate and ap-

point so many fit and proper persons as may be proper and

necessary, to be cullers of dry fish, who shall be severally

sworn to the faithful discharge of their duty, before some

Justice of the Peace of such county.
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Sec. 3. If any such culler of Hsli slial! mnke any certi-

ficate false or untrue in any particular, or shall be guilty of

any default, neglect, or dereliction of duty in the perform-

ance of his duty, he shall forfeit and pay for every oft'ence, u

penalty of Hve pounds, which shall be recovered upon com-

plaint or information, before any two Justices of the Peace

for the county in which such culler of Hsh resides, upon due

conviction of the offender, and be levied by warrant of dis-

tress and sale of the goods and chattels of such offender, and

be applied, one moiety to the use of the person who will com-

plain or irtform for the same, and the other moiety to the use

of the |X)or of the township ; and if no "goor}u Ciiuiiuls can

be found to satisfy such warrant of distress, the offender shall

be committed to the common gaol of sr.cli county, there to

remain for a period not less than thirty Jays, unless the pen-

alty hereby imposed be sooner paid.

Sec. 4. Each culler (when employed,) shall be enti-

tled to demand, and shall be paid, ten shillings for each and

every day he shall be actually employed in the inspection and

ciiUing of fish, and no more. Perpetual.

The course of proceedings to be observed for recovering

the penalty mentioned in the foregoing Act, together with tho

requisite forms, which may readily be filled up so as to an-

swer, will all be found, respectively, under the Titles,—In-

formation, Summons, Distress, Commitment.

By the 2 Vic. c. 42. Sess. 1839. If any person shall

presume to act as a public guager of fish-oil, or as an Inspec-

tor of pickled fish, without having been duly qualified, ap-

pointed and sworn according to law, such person, so offend-

ing, shall for every offence, forfeit and pay a fine or penalty

of five pounds, to be sued for and recovered in a summary
way, as debts of the like amount are now recovered, in the

name of any party who will sue for the same ; and the other

half to the use of the poor of the town or settlement where
such fine shall be recovered.

Sec. 2. Every cask of fish oil which shall be guaged by

any guager, shall be branded or cut with a double iron, with

the initial letter of the Christian name, and the whole of the

Sirname of the Gufiger, and with the word "cod," " dog,"
'• whale," " seal," or whatever else may be the proper and
usual description of the fish oil so guaged by him.

Sec. 3. No Guager offish oil shall be obliged to leave

his own place of business, or residence, to guagea less quan-
tity than five barrels ; and the fee to be allowed to every

Guager for guaging a puncheon of fish oil shall be, one shil-

ling, and for every barrel, nine pence.

Inspcclorsi
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Smoki'd
Herrings.

Sec. 4. Whenever ti false description shall be given by

any (Junger, of any fish oil guagecl by him, or any siich fish

oil, so guaged, shall be branded or marked with a false des-

cription, such guager, who shall falsely describe or brand or

mark any such fish oil, shall forfeit and pay a fine or penalty

of six pence for each and every gallon, so falsely described,

branded, or marked, to be recovered and applied as afore-

said. Perpetual.

As it is directed in the foregoing Act, that the fines

thereby ini|)osed are " to be sued for and recovered in a sum-

mary way, as debts of the like amount are now recovered,"

the proceedings and Forms for such recovery, will, in every

respect, be the same as in such cases of private debts, and

will be found described and given, under the Title,—Sum-
mary Trials.

By the 3 W. 4, c. 53. 4 V. 'i34. Red or Smoked
Herrings, for exportation, shall only be put up in boxes of

certain described dimensions ; and Inspectors of such her-

rings shall be appointed in the Sessions, in the same manner

as other town oflicers, and vacancies in the office, in like

manner, be filled up by two Justices ; and on the refusnl of

such Inspectors to serve, or their being guilty of any neglect

or misbehaviour in their office, they shall be punished in the

like manner as other town officers in the like case, under the

Acts G. 3, c. 1.

Note. This punishment is a penalty of forty shillings,

to be recovered before two Justices, on the information of any

person who will sue for the same ; and to be levied by War-

rant of Distress.

Sec. 3. If any smoked herrings shall be shipped for ex-

portation, before the same have been inspected, approved,

and marked by the Inspector ; or if any such herrings shall

be sold and delivered in any boxes, before the same shall have

been so inspected, approved, and marked, the same shall, on

information and due proof thereof before any one Justice of

the Peace, be seized and sold by warrant under the hand and

seal of the said Justice ; and the net proceeds of such sale

shall be paid to the Overseers of the Poor, for the use of the

township where the seizure was made.
' Sec. 4. If the commander of any vessel shall receive

on board of the same, any smoked herrings, to be carried

without the township wherein the same were smoked or pre-

served, before the same shall have been marked by an Inspec-

tor, as hereinafter directed, such cummunder shall forfeit and
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pay the valuo of surli liorrings not mnrkod ns aforesaid, to the

amount of iifly pounds, accordini^ to tlie price of nicrchanljj-

blo lierrings ; such vahic, if not exceeding tliree pounds, to

be sued for before any one Justice; and if aliovc tiiat sum
before any Court of record ; the one half of the sum recovered

in each case to be for the use of His Majesty, and the other

half for the benelit of the person who will sue for the same.

Sec. 5. The Inspector shall mark every box of herrings

wiiich he has inspected and approved, with a brand contain-

ing the initial letter of his christian name, and his sirnamc in

full, and also the word " Inspector," and the name of the

town, at full length, for whicii he is Inspector ; and shall also

mark the boxes with the quality of the herring, which if of

the fattest, best, and most superior fish, shall be marked No.

1, and of the poorer, thinner, small and inferior fish. No. 2,

and if any person shall counterfeit, or be concerned in coun-

terfeiting the said brand or mark of the Inspector, or shall,

without the licence of the Inspector, make use of his brand in

marking any box, or shall by shifting, put other fish into any

box, previously marked by such Inspector, in order to evade

the intent and meaning of the Act, such person shall be pro-

secuted as and for a common cheat, and be punished as such,

by fine or imprisonment, at the discretion of the Court before

wiiom he shall be convicted.

Sec. 6. Inspectors shall not mark any boxes but such

as shall measure on the inside, eighteen inches in length,

twelve inches in breadth, and six inches in depth, or eighteen

inches in length, nine inches in breadth, and eight inches in

depth, nor unless the same shall be sufficiently seasoned,

strong and well made ; the covers to be well planed or shaved,

and the boxes close packed with good red or smoked herrings

of one size, and previously marked with ihu initial of the

christian and the sirnamc name in full of the owner or packer

of the said herrings.

Sec. 7. Inspectors shall receive from the owners of the

herrings, one-penny-halfpenny for every box of the same
whicii they shall inspect and mark ; and the Inspectors shall

open and sufficiently reclose the boxes ; and when it shall be

found necessary to cull and repack, they shall receive for do-

ing the same, twopence-halfpenny for each box, making in

the whole, for inspecting, opening, culling, repacking, re-

closing, and marking one box, the sum of fourpence.

Sec. 8. Inspectors shall publicly destroy all herrings

which they shall cull and reject as not merchantable. Con-
tinmdforfive years from Session 1S4'2.

Directions with regard to the recovery of the penalties
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imposed hy tho Inst montioned Statute, to be rerovered be-

fore Justices, and also Forms wliich can readily be filled up

so as to serve, will be found under the respective Titles,

—

Information, Summons, Conviction, Distress. The Form of

an Information for shipping for exportation, or for selling

smoked herrinj^s before insf)ection, and the Warrant for seiz-

ini? nnd selling the same, will be found at the end of this

Title.

Information on Stat. 9, G. 4, c. 20, 4> S, For putting

Casks of Pickled Fish, not Jnspeded and Branded, on

board of a Vessel, with intent to sell or export the same.

County of > Thr information and complaint of A. I., of

5 the township of , in the said county, yeo-

man, made before me A. M., Es(]uire. one of Her Majesty's

Justices of the Peace for the said county, on the— day of ^—

.

in the year ofour Lord one thousand eight hundred and .

Who says that several casks of pickled fish, to the num-

ber of— casks thereof, or upwards, which have not been in-

spected and branded by any Inspector of pickled fish, pursu-

ant to law, have lately been shipped, and now are on board

of a certain vessel called the , at , in the said county,

with the intent to sell or export the said casks of fish, contrary

to the form of the Statute in that case made and provided.

A. I.

Before me, '

A. M., J. P.

Warrant thereon.

County of > To A. C, one of the Constables of the

5 Township of in the said County.

[Seal.l

Wherkas information and complaint have been made

before me A. M., Esquire, one of Her Majesty's Justices of

the Peace in and for the said county, by A. I., of the town-

ship of in the said county, yeoman, that several casks

of pickled fish, to the number of—— casks thereof, or up-

wards, which have not been inspected and branded by any

Inspector of pickled fish, pursuant to law, have lately been

shipped, and now are on board of a certain vessel called the

, at in the said county, with the intent to sell or

export the same, contrary to the form of the Statute in such

case made and ])rovidcd : These are therefore to require and

command you, that with necessary and proper assistance, you
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do enter, in the day time, on board of the said vessel called

the , wherever slie may be within the said township of

, and that you there seize and take into your custody and
possession, all barrels and other casks of pickled fish which

liave not been inspected and branded by some Inspector of

pickled fish, which, upon due search made, you shall find

on board of the said vessel ; and that you do forthwith con-

vey and deliver the same to the Inspector of pickled fish in

the said county, who shall be nearest to the place where the

said vessel may be, in order that such proceedings may take

place concerning the said fish, as are by law directed. Here-

in fail not, and make due return to me of your doings here-

on. Given under my hand and seal, at in the said

county, the— day of , in the year of our Lord one thou-

sand eight hundred and - «

A. M., J. P.

If the fish are in a boat or other carriage of conveyance,

Ihn Information and Warrant nuist be filled up accordingly.

Il will be observed, that by a clause in th(3 Statute, the In-

spector shall detain the fish until all the charges arising from

the seizure of it, shall be paid.

Information of Inspector of Pickled Fish, of such Fish,

not Inspected, being of[eredfor Sale. On 10 Cr. 4, c. 30..

County of ^ Thk information and complaint of A. I., of

5^
in the said county, an Inspector of pickled

fish for the township of in the said county, made before

me, A. M., Esquire, one of Her Majesty's Justices of the

Peace in and for the said county, on the — day of , in

the year of our Lord one tiiousand eight hundred and
,

Who says, that on the— day of , in the year afore-

said, at in the county aforesaid, A. O., of in the

county aforesaid, trader, did oflTer for sale and sell, barrels

ofpickled mackerel, the same not being inspected and branded

by any Inspector of pickled fish, contrary to the Statute in

such case made and provided ; whereby the said barrels of

mackerel are forfeited, pursuant to the said Statute ; where-

fore the said A. I., ])rayeth the judgment of me the said Jus-

tice, that the said barrek of niackerel may be condemn-
ed as forfeited, and that the proceeds of the same may be

distributed and applied as the law directs ; and that the said

A. 0., may be summoned to appear before me the said Jus-

tice, to answer the premises. A. I.

Ii\liibited before me, t,

A. M.. J. P. 39
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Summons thcreuixm.

County of > To A. C, onft of tlio < onstiiMefl of ihp

5 townsliip of , in the said county.

[Son!.
I

Whereas information and complaint, have been made

before mo A. M., Es<|uire, one of Her Majesty's Justices

of tlie Peace in and for the said county, by A. I. of

in the county aforesaid, an Inspector of pickled lish for tlip

township of , in the said county, that A. (). of

in the county aforesaid, trader, on the — day of
, in

the year of our Lord one thousand eight himdred and
.

at , ii) the said County, did ofVer for sale, and did soil

— barrels of pickled mackerel, the same not being inspect-

ed and branded by any Inspector of pickled fish, contrary

to the Statute in such case made aiul provided, whereby tlio

said mackerel arc forfeited : These are therefore to reiiniro

you forthwith to summon the said A. O., to appear beforo

me, at , in the said county, on the — day of
, al

the hour of — in the forenoon of the same day, then and

there to answer to the said information and complaint, and

that such further proceedings may take place therein as aio

by law directed ; and be you then there to certify what you

shall have done in the ])remises. Herein fail you not.

Given under my hand and seal, the — day of , in the

year aforesaid. A. M., J. P.

If the information is, for shipping for exportation, casks

offish not inspected and branded, or for conveying the same

into the inland parts of the Province ; or for taking, shifting,

or intermixing, from or in the casks, any fish after the in-

spection and branding thereof, or for any other offence un-

der any of the foregoing Statutes, whereby there is a forfei-

ture of the fish, the Information and Summons must, in each

case be filled up accordingly, stating the offence, as nearly

as may be, in the words of the Statute.

Information on the Slat. 3 W. 4, c. 53. For shippingfor

Exportation Red or Smoked Herrings lohich have not

been Inspected and Branded. f
'

County of > The information and complaint of A. I., ol

5 in the said county, yeoman, made before

me A. M., Esquire, one of Her Majesty's Justices of the

peace in and for the said county, on the — day of , in

the year of our Lord one thousand eight hundred and .
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WIio snys, lliut several boxes of red or siuokcci hcrrin^^i,

10 ihc liuiuber oi'— boxes thereof, or upwards, wliicli liuvc

not been inspected uiid branded by any Ins|M:ctor of such

licrrinj^s, pursuant to llic hiw in such case provided, have

lately been shipped for exporUition, on board of a certain

ves«?l called the , at in the said county, and arc

now tiierc, on board of the said vessel, for the said purpose

ufexportation, contrary to the Statute in that case made and

provided, whereby the said boxes of herrings are liable to bu

seized and sold [lursuant to the said Statute.

Exhibited before me, A. I.

A. M., J. P.

.^

iii

#1

JVarrant thereupon.

County of > To A. C, cue of the Constables of tiic Town-
5 ship of in the said county.

I

Seal. J
Whereas infon uitiou and cop; iaint have been

made before me A. M., Escjiiirc, one of Her Majesty's Jus-

tices of the peace in and for the said county, by A. I., of

ill the said county yeoman, that several boxes o*' red or

Slacked herrings, to the numocr of bo> u. theeof, or

upwards, which have not been inspected and I , nded by any

Inspector of such herrings, pursuant to the 'a\/ in such aise

provided, have lately been shi|)ped f - ' tportation, c . oard

of a certain vessel called the , at in the said county,

luid are now there on board of the said vessel, for the said

purpose of exportation, contrary to the Statute in that case

made and provided ; whereby the said boxes of herrings arc

liable to be seized and sold pursuant to the said Statute

;

These arc therefore to require and c .iimand you, that witli

necessary and proper assistants, you do enter in the daytime

on board of the said vessel called the , wherever she may
be within the said township of , and that you there seize

and take into your custody and possession, all red or smoked
herrings, in boxes or otherwise, which have not been in-

spected and branded b" ' ae Inspector of such herrings,

which upon due search nade you shall find on board of the

said vessel ; and that within six days next after such seizure

you do sell all such ) rings at public auction, giving due no-^

lice of such sale " .. I you are hereby further required to pay

over the net proceeds of such sale to the Overseers of the

Poor of the said township of , for the use of the poor of

the said townshij>, the reasonable ciiargcs of taking, keeping,

and selling the said herrings being first deducted ; and you
are hereby connnanded to certify tome the said Justice, what

|!«i
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you shall have done by virtue of this Warrant. Given under

my hand end seal, at in the said cotinty, the — day of

in the year of our Lord one thousand eight hundred

and
A. M., J. I\

If the offence is for selling and delivering such hcrriiifrs

before inspection and marking, the Information and Warrant

must be filled up accordingly, stating to what person or per-

sons they were so sold and delivered ; and if the fish arc in

casks or other packages, or in bulk, the fact must be so sta-

ted in the Information and Warrant.

-^-

FISHERIES.
By the 10 G. 3, c. 10. 1 V. 162. If any fisherman ni

any vessel, bark, or boat, shall throw into the sea, within

three leeigues of any of the shores of this Province, any

heads, bones, or other oflfal of the fish they may take, the

master of such fishing vessel, bark or boat, shall upon duo

conviction thereof by the oath of one credible witness, before

any one Justice of the peace, or by view of any such Justice,

pay for each and every such offence, the sum of five pounds.

to be levied by distress and sale of the offender's goods and

chattels, together with the charges of such distress and sale.

rendering the overplus (if any be) to the owner thereof;

one half of every such penalty to be to the person who sliiill

inform and sue for the same, and the other half to be paid

into His Majesty's Treasury for the use of the Province. Pro-

vided, that fishermen in boats, who split and dress their fish

on shore, may throw the offal of their fish into what is called

the landwash. Perpetual.

By the 15 and 16 G. 3, c. 10. 1 V. 199. *' General or

Special Sessions may, annually, make regulations for river

fisheries, and impose a penalty for breach thereof, not exceed-

ing ten pounds ; and when such penalty shall not exceed twenty

shillings, the same to be recovered before one Justice, and

when above that sum, and not exceeding three pounds, before

two Justices. Said Sessions may also appoint overseers of

such fisheries, who shall remove any net or other incumbrance

found in the rivers contrary to such regulations ; and if no

person shall appear to claim the same within ten days after

public notice thereof given, such net or seine, with the fish

found therein, shall be forfeited and sold to satisfv the said
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pciiallios ; sind the overplus, it' any, «luill be piiul to liic Ov-
erseers of the Poor for the use of the poor of the township

where the offence was committed. Nothinj^- in the Act shall

extend to those rivers where fish do not resort in seasons for

spawning.'' This Act is made perpetual by 18 (r. H, c. '1.

1 V. '210.

By the '26 G. 3, c. 7. IV. 250. The Justices in Ses-

sions may from time to time make rcpdations as to the man-
ner of placing nets and seines in all such havens, rivers,

creeks, and harbours, as they shall judge necessary, and under
such penalty as is expressed in tiic Act of t!ie 3 G. 3, c. 2. I

V. 89. By this last mentioned Act, persons transgressing the

regulations made under the same, shall forfeit ten pounds,

one half thereof to the informer, and the other half to the

poor of the township where the offence was committed, to be

recovered in any Court of Record. The foregoing Act of the

'26G. 3, c. 7, is made perpetual by the 48 G. 3, c. 18. 2 V. 21.

By the 10 G. 4, c. 40. 4 V. 66. Persons who shall place

any hedge, weir, tish-garth, net, seine, eel-pot, or other in-

cumbrance, in or across any river, brook, stream, or other

place where eels resort, between the first day of May, and the

twentieth day of Juno, shall for cacli such incumbrance, on

due conviction thereof before any two Justices, on the oath of

one credible witness or more, forfeit and pay a sum not ex-

ceeding five pounds nor less than forty shillings, with costs of

suit; one half thereof to the informer, and the other half to

the poor of the township where the oliencc was committed
;

and it shall be lawful for any overseer of the river fishery, or

constable, or other person within the said limited time, to

seize and remove any such incumbrance ; and the same
shall be thereupon sold by an order from any two Justices,

who are authorized to grant the same, upon the oath of the

person who made the seizure ; and the net amount of such

sale, after deducting all charges, shall be equally divided be-

tvv; )n the person making such seizure, and the poor of the

township where such seizure was made. All persons may
require the aid of a constable, or the overseer of the river

fishery, for the purpose of removing nny such incumbrances,

who, on refusal to afford such aid, on being required, may
be prosecuted at the next General Sessions, by infoimation

or indictment, and if convicted, shall be fined as in other

cases of neglect of duty. The conviction of offenders shall

be in the form following, to wit :

—

County of } Bk it Remembered, that on the — day ol

— to wit. ^ , in the year of our Lord . A. ').

ii>

Irti 'mpM<l' I&IH
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ivas convicted before us, two of Ilcr Majesty's Justices of

the Peace for the county aforesaid, of setting one [or more

as the case may be] hedge, weir, fish-garth, net, seine, eel

pot or other incumbrance, on this — day of , in the

year aforesaid, contrary to the Act in that case made and

l>rovided. Given under our hands and seals the day and

year first aforesaid."

Nothing in the Act sliall extend to, or alter the rights

of private property in the river fisheries, or to prevent any

person from setting nets within the times limited by this Act,

ibr taking salmon, bass, shad, or gaspereau, according to

such regulations as are now provided for by law.

The prosecutor or defendant in any prosecution under

the Act, may appeal from the judgment of the Justices, or

of the Sessions, to the Supreme Court at its next sitting

within the county ; and the appellant shall be entitled to a

new trial, which such Court shall grant in a summary man-

ner, and the party obtaining judgment shall be allowed such

costs as to the Court shall seem reasonable. Annual.

Directions as to prosecutions before Justices for the re-

covery of the penalties imposed by the foregoing Statutes,

and also the Forms required, will be found resjjcctively un-

der the Titles,—Information, Summons, Conviction, Distress.

By the 5 W. 4, c. 40. 4 V. 4-26. All coasting vessels

under sixty tons burthen, owned in this Province, and coast-

ing along the shores between Yarmouth and Canso, shall

have a piece of plank or iron affixed and well secured to the

bottom of the keel, and level therewith, which shall extend

aft at least ^ix inches beyond the aperture left by the stern

post and rudder. And the owner or master of any such

coasting vessel, not so furnished, running foul of any net,

set off any harbour, bay, or river, u|)on the said coast, shall

be liable to a penalty not exceeding five pounds, to be reco-

vered by the person sustaining the damage, before any two

Justices of the county wherein the damage was done. Pro-

vided, that this Act shall not be construed to prevent the

person injured seeking a remedy by an action at common
law. Annual. V

Note. It will be observed, that no final process ox

remedy is provided or directed by this Statute, whereby the

penalty may be levied, or the payment thereof otherwise

enforced.
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FLOUR.
(

By tho .'] G. .3, c. .*J. I V. 87. All H^mp, biscuit, or
f.ll''^'","!',';;,','

ship broinl, shall be sold, l)artoro(l, or exclmni^ed, by wcij^ht hv'vvt-igl'it."

only ; and every person who shall sell, barter, or cxchanufo,

any of the same, by the cask or in any other manner than

by weight, shall forfeit the whole quantity thereof wliich

has been sold in any other ',v uy ; and on conviction of such

offence, shall furtlier forfeit tin sum of twenty shillinj^s for

every hundred weight, and s.> in proportion for a greater or

less quantity of such flour, biscuit, or ship bread, so sold,

bartered, or exchanged ; to be recovered, together with the

costs of prosecution, on the oath of one credible witness,

hefore any two Justices of tho Peace for the County where

the offence was committed. All forfeitures and penalties

incurred, and arising by the Act, shall be applied and dis-

posed of in manner following,—All flour, biscuit, or shij>

bread so forfeited, shall be applied to the use of the poor of

the town or place where the offence was committed ; and

all other penalties, shall be for the use of the person who
shall inform and sue for the same. Prosecutions under the

Act shall be commenced witiiin ten days after the offence

committed. Perpetual.

By the 29 G. IJ, c. 10. I V, 273. All meal or flour All Meal and

made of Indian corn, buckwheat, rye, or any other species •'""[ *" ''"

of grain, in c.isks or otherwise, shall be sold, bartered, or wViglu.

exchanged by weight only; and in no other way or manner
whatsoever ; and all persons herein offending, shall be liable

to the penalties and forfeitures mentioned in the foregoing

Act of the 3 G. 3. c. 3. Perpetual.

Bythe3W. 4, c. 15. 4 V. 200. The Governor may inspection of

appoint at every port of entry, an Inspector and Weigher of t^loiir& Meal

Hour and meal, who may appoint deputies. All wheat and
rye flour, corn meal, and buckwheat meal, imported in bar-

rels and half barrels, shall immediately upon being landed,

and before being sold or ottered for sale, or reshipped, or

taken out of the warehouse for consumption in this Pro-

vince, or sent from the place where the same was landed, bo

inspected and weighed by the Inspector for such port, or his

(le|)uty ; and each barrel shall contain not less than one hun-

dred and ninety-six pounds, net weight, and each half bar-

rel not less than ninety-eight pounds, net weight of flour or

meal. Inspectors shall see that they contain the said <|uan-

tities respectively ; and shall brand every barrel and half

brnM thereof containing sucli quantities, witji t!i" initials of

.» ^
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\\\^ rhiislian an»l sirnnme. and with the letter S. far Suppr-

Hno, F. for Fine, and M. for Middlings, as the case njay

be, and " BAD" for bad, if the same shall not be good,

sweet and wholesome. And every barrel, and half barrel of

tlour or meal of any of the said descriptions, imported,

which, after landing, shall be sold or offered for sale, remov-

ed, or reshipped for consumption in the Province, without

having been previously so inspected, Weighed and marked
as aforesaid ; or which shall have been repacked or found

deficient in the weight, or quality denoted by such marks,

shall be liable to seizure by any Inspector, or deputy, or any

officer of the Customs, or of FiXcise, or seizing officer, and

may, if not of higher value than five pounds, be declared

forfeited to His Majesty, by and before any two Justices of

the County ; or if of higher value, in any Coi.n-t of Record;

and the person who shall have committed any such oflTence,

shall forfeit the sum of ten shillings for every such barrel,

and i\\'e shillings for every such half barrel thereof, and six

l)enco for every pound weight so deficient ; to be recovered

as hereinafter provided ; one half of the net proceeds of such

seizures and penalties, to be paid to the person who shall

seize, or inform, or sue for the same, and the residue to the

Commissioners or Overseers of the Poor, for the use of the

poor of the place where the ofTence was committed ; and such

offender shall be liable to, and sliall pay and make good to

the buyer, or person from whom the same may have been so

seized, or in whose possession the same may have been found,

all monies, loss, or damage, by him or them paid, incurred,

or sustained, in consequence of such seizure ; to bo recovered

cither by action of debt, or for so much money had and re-

ceived by such seller to the use of such buyer, or person sus-

taining such loss or damage. Inspectors and their deputies

shall be allowed for inspecting, weighing, and marking each

barrel—three pence, and each half barrel—one penny half-

penny ; to be paid by the owner, seller, importer or consignee.

Sec. 6. Inspectors or deputies shall forfeit forty shillings

for every barrel, and twenty shillings for every half barrel of

flour or meal which they shall inspect, weigh, brand, or mark,

in any manner or way contrary to the Act ; and for every

other ofience against the Act, they shall forfeit twenty pounds

;

such forfeitures and penalties to be recovered and levied as

hereinafter directed ; and one half of the proceeds thereof to

be paid to the person who shall inform or prosecute for the

same, and the other half to the Commissioners or Overseers

of the Poor of the place where the oftence was committed.

Sec. 7. All forfeitures, penalties, and sums of money,

or sums, wit
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imposed, or doclared and made payable by the Act, shall Ik

recovered with costs of suit, in the name of the person suing

for the same, in like manncjr as debts ; either in any Court of

Record, or before an) one or more of the Justices of the

Peace, according to the amount of such penalties, forfeitures

or sums, with reference to the jurisdiction of such Courts and
Justices, in cases of debt ; and shall be levied in like manner

as in cases of debt, and be applied as herein before provided.

Provided, that all flour and meal, imported and deposited

within any bonded warehouse, and therefrom directly shipped

for exportation out of the Province, shall be altogether exempt

and free from the regulations of the Act.

Sec. 9. All flour and meal, manufactured within the

Province, and brought to market, and offered or exposed for

sale, in barrels, half barrels, or casks of any kind, shall im-

mediately on being so brought to market, and before being

ollbred for sale, be weighed and inspected ; and the casks

containing the same be marked by the persons, and in the

manner and under the penalties herein before mentioned ;

and such flour and meal shall be subject to all the clauses,

regulations and provisions herein before contained. Inspec-

tors may affix a tare for the barrels and half barrels, according

to the best of their judgment ; but if the same is disputed by

the buyer or seller, the cask shall be unpacked, and the ex-

pense attending the unpacking and repacking, shall be paid

by the party conii)laining. The Act shall not go into opera-

lion in any county or district except in the district of Halifax,

and county of Cape Breton, without the special order of the

Commander-in-Chief, to be made upon the application of the

Court of General Sessions for any such county or dislrict.

—

Annual.

By the 4 W. 4, c. 1 5. 4 V, 269. Every barrel of corn

merd, not kiln dried, shall contain not less than one hundred

and sixty-eight pounds, net weight, and shall be so branded.

And on the importation of any flour or meal, intended for

exportation, the owner or importer may either immediately

tiansiiip, and export ; or, ii' found necessary, may store the

same, until such roshipment, without such flour or meal being

liable to the operation of the regulations of the foregoing Act.

Provided that notice of such reshipment be given to the In-

spector. Annual.
*

By the 6 W. 4, c. 4. Sess. 1836. If the owner or in-

spector of any flour or meal, imported for exportation, and
stored in any private warehouse for such purjwse, shall re-

sliip the same, without notice to the Inspector as required by
the proviso to the last clause of the before recited Act of 4
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23i FLOUR.

W. 4, c. 15, he simll forfeit and pay for every barrel or

half barrel of flour or meal, so rc-shippcd without such no-

lice, the sum of two shillings and six pence ; to be rccovor-

cd and applied in manner as any forfeitures, and sums of

money are made recoverable and are to be applied under the

sixth clause of the before recited Act of the 3 W. 4. c. 15.

Sec. 5. When any barrel or half barrel of flour or

meal, weighed and branded, shall be emptied, before the

lame shall be re-filled, the brands thereon made by the In-

spector and Weigher or his deputy, shall be erased ; and any

person re-filling or procuring to be re-filled any such barrel

or half-barrel, when emptied, without erasing the brands,

shall forfeit and pay for every such barrel or half-barrel so re-

filled, a penalty of two shillings and six pence, to be recover-

ed and applied as aforesaid. Annual.
By the 7 Vic. c. 50. Sess. 1844. The allowance to

the Inspector and Weigher or his deputy, is reduced from

two pence to one penny, for each barrel inspected and wei<i[li-

cd by him, and in like proportion for half-barrels, and no more.

Annual.
The proceedings under the two Acts first recited under

this title, which regard the selling of flour and biscuit by

weight only, will be the same until conviction, as in ordinary

cases of recovering penalties before Justices, and for which,

with the Forms required, see Titles,—Information, Summons,

Conviction. It would seem, that neither a Warrant of Dis-

tress against the goods of the offender, nor any process against

his body, can be issued upon conviction under either of the

said first mentioned Acts, as no final process of any kind, is

thereby directed or authorized.

It will be observed, that by the first of the foregoing

Acts, concerning the inspection of flour and meal, it is di-

rected, that all forfeitures, penalties, and sums of money

under the same, are to bo recovered as debts of the like a-

mount, before any Court, or Justice or Justices, having ju-

risdiction over any such amount. It follows, therefore, that

if any such forfeitures, penalties, or sums, do not exceed £3
the suit may be before one Justice ; and if above that sum,

but not exceeding <C5, before two Justices ; which sums may

be so sued for, recovered, and levied in the same manner as

in the case of debts between private parties ; for directions

as to the proceedings in which cases, with the requisite Forms,

see Title,—Summary Trials. The penalties injposed by the

Act of 6 W. 4, c. 4. Sess. 1836, are also directed to he

sued for, recovered, and applied in the same manner.

tenements, oi
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FORCIBLE ENTRY & DETAINER.

By the 32 G. 2, c. 3. 1 V. 6. Upon complaint on
oath made to any Justice of the Peace, of any wrongful and
I'orcible entry made into any houses, lands, tenements, oi

other possessions, lying within any town or place where such

Justice resides, or of any wrongful detainer, or withholding

with force, after possession demanded, of any houses, lands,

iciienicnts, or other pot-sessions, every such Justice shall by

Warrant under his hand and seal, directed to the Constables

of such town, cause such ofllinder or offenders \o be arrest-

ed and detained in custody, until he, she, or they lind suf-

ficient securities for his, her, or their personal appearance at

the next General Sessions of the Peace, there to answer such

complaint ; and for want of such security to be committed

lo prison. The Sessions shall enquire of such forcible en-

try and detainer ; and if the same is on trial found by a

jury, the party grieved shall again be put into possession of

such lands, &.C., and may by action of tresi)ass recover tre-

ble damages and costs of suit. The Act shall not extend

unto any person who has had the occupation, or been in

(juiet possession of any lands, tenements, or possessions for

three whole years together, next before^ and his or her es-

tate or estates therein not ended or determined. Perpetual.

A forcible entry or detainer is comm>{ted, by violently
^yi^.^^ ^^

taking, or keeping possession of lands or tenements, with forcible ...niiy

menaces, force, and arms, and without the authority of law. nud detainer

If one who pretends a title to lands, barely go over them,

cither with or without a great number of attendants, armed
or unarmed, in his way to the church or market, or for

such like purpose, without doing any act which either ex-

pressly or impliedly amounts to a claim of such lands, he

cannot be said to make an entry thereinto. But if a person

cuter into another man's house, or ground, either with ap-

parent violence offered to the person of any other, or fur-

nisiied with weaj. ons or company which may offer fear, tliough

it be but to cut or take away another man's corn, grass, or

other goods, or to fell or crop wood, or to do any other like

trespass, and though he do not put the party out of his pos-

session, yet it seems to be a forcible entry. But if the entry

were peaceable, and after such entry made, they cut or takv.

away any other man's corn, grass, wood, or other goods,

without apparent violence or force, though such acts are

counted a disseizin with force, yet they are not punishable as

forcible entries. But if he enter peaceably, and there shall
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236 FORCIBLE ENTRY AND DETAINER.

with force and violence, cut or take iiwuy iiny corn, grass,

or wood ; or shall forcibly, or wrongfully carry away any

other goods there being, this seems to be a forcible entry.

And in general, it seems clear, that to denominate the entry for.

cible, it ought to be accompanied with some circumstances of

actual violence or terror; and therefore, that an entry which

hath no other force than such as is implied by the law In

every trespass whatsoever, does not amount tothisofl'enceof

a forcible entry. As to the matter of violence, it sccnis td

be agreed, that an entry may be forcible, not only in respect

of a violence actually done to the person of a man, as by

beating him, if he refuses to relinquish his possession, but

also in respect of any other kind of violence in the manner of

the entry, as by breaking open the doors of a house, whether

any person be in it or not, especially if it be a dwelling house
;

and perhaps also, by an act of outrage after the entry, as by

carrying away the party's goods ; but it seems that an onfry

is not forcible by the bare drawing up a latch, or puHini,'

back the bolt of a door, there being no appearance therein

of being done by strong hand, or multitude of people ; and

it hath been holden that an entry into a house through a win-

dow, or by opening a door with a key, is not forcible. In

respect of the circumstances of terror, it is to be observed,

that whenever a man, either by his behaviour, or speech at

the time of his entry, gives those who are in possession, just

cause to fear that he will do them some bodily hurt, if tlicy

will not give way to him, his entry is esteemed forcible, whe-

ther he cause such a terror by carrying with him such an unu-

sual number of attendants, or by arming himself in such a

manner, as plainly intimates such a design ; or by actually

threatening to kill, maim, or beat those who shall contiuuc

in possession, or by giving out such speeches as plainly im-

ply a purpose of using force, as if one say, that he will keep

his possession in spite of all men, or the like, fiut it seems

that no entry shall be judged forcible, from any threatening

to spoil another's goods, or to destroy his cattle, or to do him

any other such like damage which is not personal. However,

it is clear that it may be committed by a single person as well

as by twenty. But nevertheless, all those who accompany

a man when he makes a forcible entry, shall be judged to

enter with him, whether they actually come upon the lands

or not. It seems certain that the same circumstances of vi-

olence or terror which will make an entry forcible, will make

a detainer forcible also. And a detainer may be forcible,

whether the entry were forcible or not. "2 Burn's, 419-'2I.
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FORCIBLE ENTRY AND DETAINER.

Informalion of Forcible Entrij and Detainer, on 3'i (/. ti,

c. ;i. 1 V. G.

County ol' ^ TiiK iiirommtioii and complaint of A. 1., ol"

237

S in tiie said county of
,
yeoman, made

on oath before i

tices of the Peace in and for the said county, the— day of
,

in the year of our Lord one tliousand eight hundred and .

Who says, that on the— day of , in the year afore-

said, he the said comphiinant, washiwfully and peaceably pos-

sessed and in the occupation of a certain dwelling house of liim

the said comphiinant, witli tlic appurtenances situate and
being at in the said county ; and that while he the com-
plainant was so lawfully and peaceably possessed, and in the

occupation thereof, A. O. and B. O., of in the county

aforesaid, yeomen, on the said— day of in the year afore-

said, did unlawfully, and forcibly, and with a strong hand,

enter into the said dwelling house, and with force and violence

did uidawfully expel and put out, him the said complainant

from his said possession, and occupation of his said dwelling

house and the appurtenances, and with force and violence,

and a strong hand, do still uidawfully detain antl keep the

possession of the said dwelling house and appurtenances,

and prevent him the said complainant from re-entering into

the occupation and possession thereof, contrary to the Sta-

tute in such case made and provided.

And hereupon the said A. L prayeth a Warrant of me
the said Justice, to issue against the s.iid A. O. and \S. O.,

to compel them to answer unto the said complaint.

A. L
•- Before me,

A. M., J. P.

Warrant thereupon.

County of ^
To A. C, one of the Constables of the

j^ township of in the said county, and to

each and every of the other Constables of the said township.

Whereas A. L of in the said county of
,

yeoman, hath this day made information and complaint,

upon oath, before me A. M.. Esquire, one of Her Majesty's

Justices of the Peace in and for the said county, that on the

— day of in the year of our Lord one thousand eight

hundred and , he the said A. L was lawfully and
peaceably possessed, and in the occupation of a certain

dwelling house of him the said A. L, with the appurtenan-
ces, situate and being at , in the county afoiciiuid ; and
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230 I'ORCIBLE E.NTJU AiNJ) UETAINEU.

lliut wliilo he llio said A. I. was so lawfully aiul |»eaceal)ly

possessed, and in the oeenpation thereof, A. U. and B. (i.

of in the eounty aforesaid, yeomen, on the said —
(hiy of , in the year aforesaid, did unlawfully, and for-

eibly, and with a strong hand, enter into the said dwelling'

house, and with force and violence, did unlawfully expel

and put out him the said A. I. from his said possession and

occupation of his said dwcllini^ house and the appurtenan-

ces ; and with force and violence, and a strong hand, do

still unlawfully detain and keep the possession of the said

dwelling house, and appurtenances, and prevent him the

said A. I. from re-entering into the occupation and posses-

sion thereof, contrary to the Statute in such case made and

provided ; These are therefore to conwnand you, and every

of you, in Her Majesty's name, forthwith to apprehend and

bring before me, the bodies of the said A. O. and B. O.,

to answer unto the said complaint, and to be further dean

withal according to law. Herein fail you not. Given un-

der my hand and seal at aforesaid, the — day of
,

in the year aforesaid. A. M., J. P.

Uircciioiis. When the parties are brought before tl>c Justice upon

the foregoing warrant, he must require of them to find a

surety or sureties to be bound with them, and if they procuro

the same, the Justice must bind them all in recognizance, i

the usual form, for the appearance of the parties charged, at

the next Term of the Supreme Court in the County, to an-

swer to the complaint. The parties charged may be bound in

£40 each, and the sureties in £'20 each, or in other lessor

or greater sums at tlie discretion of the Justice, according to

the nature and circumstances of the case. He should also

bind over the complainant to appear at the same Court and

prosecute ; and nmst also make minutes or memorandums ol

such recognizances, in the manner, and similar to the forms

directed and given in the case of assault and battery ; and

must send such memorandums into the office of the dc|)uty

Clerk of the Crown, before or at the next meeting of tho Su-

preme Court in the county. If the parties arrested, refuse

or fail to find such sureties, and to become so bound, the

Justice must send them to gaol under a written commitment.

The Forms of Recognizances, of the Memorandums
thereof, and of a Commitment, which may all be readily lill-

ed up, so as to answer, will be found under the Titles,—As-

sault and Battery, and Commitment.
For directions and proceedings, in the case of tenants

overholdjng the possession of premises after the ex|)iralioii ol

their terms, see Title.—Landlord and Tenant.
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FORGERY.
FnnriRiiY is nn oflonro at common law, nnd in many

rases an otlbnco also by Statute. Forp;ory at llie common
law, is an otVencc, in falsely and fraudidently makini; or al-

tering any manner of record, or any other authentic laatti^r

of a public nature, rs a parish register, or any deed, will, privy

seal, and the like. Also the counterfinting of any writing,

with a fraudulent intent, whereby another may be prejudiced,

(it is immaterial whether the party be actually injured or not,)

is a forgery at common law. ^2 Burns, 444.

By a Resolution of the Governor and Council, contain- Forpiufi Mo-

ed in the first Volume of the Provincial Acts, page 5, and
J^II^'j'J'*

'^^

referred to and confirmed by the Statute of the '.VZ G. 5i, c. '
•

*2. Sec. 11. 1 V. 3. It is declared, that if any person or

persons, shall forge or counterfeit, any entry of the acknow-

ledgment of any such memorial, certificate, or endorsement,

as is therein directed to be made of any deed, conveyance,

or mortgage, and shall be thereof lawfully convicted, such

jxirson or persons, shall incur and be liable to such pains

and penalties, as in and by an Act of Parliament, made in

the fifth year of Q,uecn Elizabeth, (entitled an Act against

forgers of false deeds and writings,) are imposed upon per-

sons, for forging and publishing of all false deeds, charters,

or writings sealed, court rolls, or wills, whereby the freehold

or inheritance of any person or iK3rsons of, in, or unto any

lands, tenements, or hereditaments, shall or may be molested,

troubled, or charged.

By the 9 G. 4, c. 22. 4 V. 2 ; 10 G. 4, c. 43. 4 V. 69
;

11 G. 3, c. 9. 4 V. 82 ; and 2 W. 4, c. 64. 4 V. 191, res-

pectively. It is enacted and declared, that if any person or

persons, shall counterfeit any Treasury Note or Notes, issued

or hereafter to be issued, by virtue of any of the said Acts,

or of any former or other Act, or alter any of the same, so

that they shall appear to be of greater value than when origi-

nally issued ; or shall knowingly pass, or give in payment,

any of the said Notes, so counterfeited; or altered, every

person convicted thereof, shall be imprisoned for a term not

exceeding seven years, in the bridewell, and there kept at

hard labour, and shall pay all charges of the prosecution.

—

Duration of these iStatutes not limited.

?.: By the 4 W. 4, c. 24, *§.. 9. 4 V.2T4. '• If any person Bank BilU

or persons shall make, forge, or counterfeit, or cause or pro- '^"^ °*'"*'

care to be made, forged, or counterfeit{;d, any such untler-

taking as is mentioned in the second clause of this Act : or
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nltpr, or raiHo or pronnc to l»o nltorrd, any snrli nndortakiiu:,

so that it sIijjII nppcar to bu of greater valno, than whnn ori-

}4;inally issued ; or shall knovvint^ly ofVer, or |)aHs, or givn in

paynuMit. any such undortakiui; so forged, counterfeited, or

ahcred ; every person convicted of such ollbnce, shall he ad-

judged guilty of a misdemeanor, and shall be imprisoned for

u term not exceeding seven years, in the Dridewell, and there

kept at hard labour, and sliall pay all (tliarges of prosecution."

The undertakings referred to in tlie foregoing clause, are des-

cribed in the said second clause of the Act,, to be " Any un-

dertakings now issued, or hereafter to be issued, and whe-

ther made, designed, or purporting to be promissory notes,

or Bank notes, or l>ills. or issued, or purporting to be issued,

ns and for, and to serve the like purposes as notes, or bills

of bankers, or of a Banking Company, or as and for paper

money or circulating currency, and whether the same be pay-

able to a real or rtctitious person, or to the bearer thereof,

or purport or be designed to be negotiable or transferable by

indorsement, or delivery ; or whether the same be, or pur-

)iort to be payable absolutely in gold or silver, or either in

sf>ecie, gold or silver, or in notes of the Provincial Tieasury,

or other body corporate or politic, company, partnership,

person or persons whonisoever, or in any other mode ; and

whatsoever be the sum for which such writings respectively

shall be made. Perpdual.

By the comprehensive Act of the 5 Vic. c. 20, Sess.

1S42. The following enactments have been made, includini,'

nearly every case of forgery.

Sec. 1. If any person shall forge, or counterfeit, or

shall utter, knowing the same to be forged or counterfeited,

the Great Seal of the United Kingdom. Her Majesty's Privv

Seal, and Privy Signet of Her Majesty, Her Majesty's Royal

Sign Manual, Her Majesty's Great Seal of the Province of

Nova Scotia, or the Privy Seal or the Seal at Arms of the

said Province, or of the Lieutenant Governor thereof, such

offender shall be guilty of felony, and be liable to be im-

prisoned for any term not exceeding five years.

Sec. 2. Ifany person shall forge, or alter, or shall offer,

utter, dispose of, or put off, knowing the same to be fori^ed

or altered, any exchequer bill, or exchequer debenture, or

any indorsement on. or assignment of any exchequer bill, or

exchequer debenture, or any bond under the common seal

of the United Company of Merchants of England, trading to

the East Indies, commonly called an East India Bond, or

any indorsement on, or assignment of any East India Bond, or

any note or bill of exchange, of the Governor and Company
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oftiir* Brink oi' Ei)^;lan(l, rnntiiiniily cnllod a bank note, a

biiiik bill of excliaiii;c, or ii bunk post bill, or «ny indorse-

ment on, or nssii^rnnont ot'uny bnnk no bank bill ofex-

limngo, or bank post bill, any not«» issnntl Jroni the Treasury

of this Provin«;e, commonly called i\ Province or Treasury

note, or any other undertaking or sf.urily lor the payment

flt' money out of the public funds >< this Province, any bank

nolo of any incorjiorat(!d compuni . or ol" any person or per-

sons Ici^lly issuable in xNova Hcotia. or elsewhere, any bunk

(heck, or any will, testament, codicil, or testamentary wri-

ting, or any bill of e.\chan:;e, or any promissory note for the

jjavment of money, or any indorsement on, or asvii^nment

of any bill of cxchanjire or promissory note; for the pay-

ment of money, or any acceptance of any bill of exchange,

or any undertaking, warrant, or order for the payment of

money, with intent in any of the cases aforesaid, to defraud

any person whatsoever, every such oflender shall be guilty of

ii'lony ; and being cotivicted thereof, shall be liable to be im-

prisoned for any term not exceeding four years.

Sec. .'J. If any person shall wilfully make any transfer

of any share or interest of or in any stock, annuity, or other

public fund, which now is, or hereafter may be payable, or

iransferable at the 1'reasury of this Province, in the name of

any person, not being the true and lawful owner of such share,

or interest, with intent to defraud any person whatsoever
;

every such oflender shall be guilty of felony ; and l)eing

thereof convicted, shall be liable to be imprisoned for any
lorm not exceeding four years.

Sec. 4. If any person shall forge or alter, or shall utter.

knowing the same to be forged or altered, any transfer of

any share or interest of or in any stock, annuity, or other

public fund, which now is, or hereafter shall be transferable

nr payable at the Bank of Kngland, or at the South Sea
House, or at the Treasury of this Province, or of or in the

c:i|)ital stock of any body corporate, company, or society,

which now is, or hereafter may be established by charter or

Act of Parliament, or Act of the General Assembly of this

Province ; or shall forge or alter, or shall utter, knowing the

same to be forged or altered, any power of attorney, or other

authority to transfer any share or interest of or in any such
stock, annuity, public fund, or capital stock, as is herein be-

fore mentioned ; or to receive any dividend payable in respect

of any such share or interest ; or shall demand or endeavour
to have any such share or interest transferred ; or to recei 'e

itny dividend payable in respect thereof, by virtue of any such
torged or altered power of attorney, or other authority, know-
ing the same to be forged or altered, with intent in any of the

in
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cases aforesaid lu defraud any person ; or if any j>erson shall

falsely and deceitfully personate any owner of any sucii share,

interest, or dividend as aforesaid, and thereby transfer, or

cause to be transferred any share or interest belonging to such

owner ; or thereby receive any money due to such owner, as

if such person were the true and lawful owner ; every such

oftender shall be guilty of felony, and be liable to be impri-

soned for any term not ':xceeding four years.

Sec. 6. If any person shall forge the name or hand-

writing of any person, as or pjirporting to be a witness at-

testing the execution of any power of attorney, or other an-

thority to transfer any share or interest of or in any such

stock, annuity, public fund, or capital stock, as is herein be

fore mentioned, to re(reive any dividend, payable in res|)eci

of any such share or interest ; or shall utter any such power

of attorney, or otlier authority, with the name or hand wrii-

ing of any person forged thereon, as an attesting witness,

knowing the same to be forged ; every such offender simll Im'

guilty of felony, and be liable to be imprisoned for any term

not exceeding four years.

Se^;. 7. If any person shall forge or alter, or shall

offer, utter, dispose of, or put off, knowing the sauie to 1m>

forged or altered, any deed, or the acknowledgment by a

married woman of any deed, or the certificate of a Justice

of the Peace, or Registrar of Deeds, that any deed has

been duly proved by the subscribing witness thereto, or any

bond or writing obligatory, or any acquittance or receipt,

either for money or goods, or any accountable receipt, either

for money or goods, or for any note, bill, or other security

for payment of money, or any warrant, order, or recjuest

for »ne delivery or transfer of goods, or for the delivery ol

any note, bill, or other security for payment of money, with

intent to defraud any person ; every such offender shall be

guilty of felony, and be liable to be imprisoned for any term

not exceeding four years.

Sec. 9. If any person shall forge or alter, or shall

utter, oc put off, knowing the same to be forged or altered,

any certificate, purporting to be under the seal of any Court

of law or equity, iu this Province, or made by the proper

officer thereof, of the truth and correctness of any reconl,

order, deposition, affidavit, writing, or proceeding, remain-

ing or filed in any suit in such Court ; or any other certiH-

cate, which by any Act or Acts of this Province is made

evidence in any Court or Courts ; every such offender shall

be guilty of felony, and being convicted thereof shall be

imprisoned for any term not exceeding four years.

Sec. 11. If any ])erson shall knov ingly and willully
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insert, or cause or permit to he inserleil in any register of

baptisms, marriages, or burials, which hath been or shall be

made by the rector, vicar, curate, or officiatingministcr of any

parish district, parish or chapeiry, or of any town, township,

settlement, or district, or of any place not being a parish, in

lliis Province, or by any town clerk, or other person autho-

rised by law to make and keep such registers, any false en-

try of any matter relating to any bapti^ m, marriage or burial

;

or shall forge or alter in any such register, any entry of any

matter relating to any baptism, marriage, or burial ; or shall

utter any writing as and for a copy of an entry in any such

register, of any matter relating to any baptism, marriage,

or burial, knowing such writing to be false, forged or altered
;

or shall utter any copy of such entry, knowing such entry to

be false, forged, or altered ; or shall wilfully destroy, deface,

or injure, or cause or permit to be destroyed, any such regis-

ter, or any part thereof; or shall forge or alter, or shall ut-

ter knowing the same to be forged or altered, any license of

marriage ; every suchoftender shall be guilty of felony, and be

liable to be imprisoned for any term not exceeding four yeats.

Sec. 1 )l. Provides that errors in entries as aforesaid may
be rcctilied by correct entries made within a month, in pre-

sence of parents, or parties married, or two witnesses, of bu-

rial, respectively ; or in case of death or absence of parties,

respectively, then in presence of churchwardens, or of a Jus-

lice of the jH^ace of the county, and such corrections to be

attested by the parties so witnessing the same ; such correc-

lions to be nuide and entered in such register, by the rector,

vicar, curate, or officiating minister.

Sec. 10. Where the forging or altering any writing or

matter, or the oftering, disposing of, or putting oti'any writ-

ing or matter, knowing the same to be forged or altered, is

by this Act made an oH'ence, if any person shall, in this Pro-

vince, commit any such act, in whatever place or country out

of the Province, such writing or matter may purport to be

made, or nriy have been made ; and in whatever language or

languages the same, or any part thereof, may be expressed
;

every such person, and every one aiding, counselling, and a-

betting, shall be punishable under this Act, in the same man-
ner as if the writing or matter had purported to b(; made, or

had been made in this Province ; and if any person shall, in

this Province, forge, or alter, or ofler, utter, dispose of, or

put off, knowing the same to be forged, or altered, any bill of

(xehange, or promi>sory note for the payment of money, or

liny indorsement tlnneon, or assignment thereof, respectively,

or any acceptance of ai;y such bill, or any undertaking, war-

H iii
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rant, or order for the payment of money, or any deed, boiirl.

or writing obligatory, whether the same shall be made onh
for the payment of money, or for the payment of money to-

gether with some other purpose, in whatever place out of the

Province, the money payable or secured by such bill, note,

or other writing as aforesaid may be, or purport to be made
payable, and in whatever language or languages the same,

or any part thereof, may be expressed ; r^nd whether such bill,

note, or other writing as aforesaid, be or be not under seal

;

every person so offending, and every one counselling, aiding.

or abetting, shall be liable to be punished in the same man-

ner as if the money had been payable, or had purported to

be payable in this Province.

Sec. 19. Repeals the Eighth Section of the 32 CJ. -2.

1 V. 30, Which Section relates to the oftence of forgery, in

certain cases. Perpetual.

By the 2 W. 4, c. 13. 4 V. 143. If any person sliul!

knowingly or wilfully forge, or counterfeit, interline, erase,

or alter, or procure to be forged or counterfeited, interlined,

erased, or altered, any certificates directed or required to be

granted by any order of the Governor in Council, now in

force, or hereafter to be made, touching quarantine ; or shall

pu.blish any such forged or counterfeited, or false certificate.

k'^owing the same to be so ; or shall knowingly and wilfully

utter and publish any such certificate, with the intent to ob-

tain the effect of a true certificate to be given thereto, know-

mg the contents of such certificate to be false, he or she shall

be guilty of felony. Annual.
The course of proceeding, on complaints under any of

the before recited Statutes, will be the same as in cases offef.

onies in general, and will be found set forth with the requisite

Forms, respectively, under the Titles—Information, Warrant,

Examination, Bail, Recognizance, Commitment. Two Jus-

tices may bail, or commit a party charged with any of the

foregoing offences, according to their discretion, under the

circumstances of the case ; and in all cases they must send

the proceedings and papers into the Supreme Court, at its

next term in the county.

FREESTOME.
By the 56 Geo. 3, c. 21. 2 V. 210, All freestone

sold, or offered for sale, shall be inspected and measured by

an Inspector of bricks and lime, who shall receive from thi^

upon an e
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seller, for all freestone of the description called flagstones,

at the rate of nine |>ence per ton, and for all other kinds

six pence per ton. Perpetual,

2lb

GAMING.
By th' aa Geo. -2, c. 1. I V. 47. It shall be lawful

for any two or more Justices of the J^eace, to enter into

any public houses, suspected of keeping any gaming tables,

and to order and direct the keepers of such gaming tables,

if any such shall be focnd therein, to remove the same with-

in forty-eight hours, as a public nuisance ; and any person

refusing or neglecting to obey the order of such Justices, the

said Justices shall have power to break and |)rostrate such

public gan»ing tables ; and also to require sufficient security

iVom persons keeping such public gaming houses, for their

good behaviour during twelve months, or for their appear-

ance at the next Quarter Sessions, there to be prosecuted

for offending against this Act ; and, on conviction, to be

either fined, or imprisoned, as the Court shall direct. Per-

petual.

The Form of a Jlecognizunce for the good behaviour,

and also of one for appearance at the Sessions, required by

the foregoing clause, will both be found under the Title

—

tfurcty for the Good Behaviour.
*',

GAOLS AND GAOLERS.
Thp: gaol itself is the King's, for the public good ; but

the Sheriff has the custody, rule, and keeping of it ; and of

the prisoners confined therein. All felons shall be imprisoned

tn the common gaol, and not elsewhere. And if the gaoler

refuse to receive a felon, by the delivery of any constable, or

take any thing for receiving him, he shall be punished for the

same, by the Justices of gaol delivery. In all cases where a

man is committed to prison, cs|)ecially if it be for felony, or

upon an execution ; or but for a trespass, or olh(^r oflence.

every gaoler ought to keep such prisoner in safe and close

custody ; safe, that he cannot escape ; and dose, without

coaference with others, or intelligence of things abroad,

Therefore, if the gaoler shall license his prisoner to go abroad

fot a time, and then to come again : or to go ubroaci with a
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keeper, though he come again, yet these areescai^es. lithe

gaoler keep the prisoner more strictly than he ought of right,

whereof the prisoner ciieth, this is felony in the gaoler, by

the common law. If the gaoler voluntarily suffer a prisoner

to escape, he shall be punished in the same manner as the

prisoner ought to have been, who escaped ; and if he negli-

gently permit him to escape, he shall be punished by fine and

imprisonment. And the Sherilf shall answer for him. If a

gaoler tletain a prisoner in gaol after his acquittal, unless it be

for his fees, (not for meat, drink, or lodging,) this is an un-

lawful imprisonment. '2 Bwn's, Title,—Gaols.

By the 3:2 G. 3, c. 5. 1 V. '293. The Justices and

Grand Jury in General Sessions, in the several counties and

districts, may provide proper buildings, or appropriate a cer-

tain part of the county gaol, as a work house, or house of

correction ; the expense of establishing which, shall be rais-

ed by presentment and assessment in the usual mode. The
Sessions, or any one Justice out of Court, may commit to

sucn house of correction, all persons of the descriptions men-

tioned in the second clause of the Act of the 33 G. '2, c. I.

1 V. 4L Perpetual.

By the clause here referred to, •' the Sessions, or a single

Justice, may, on due conviction, commit for punishment, ac-

cording to the rules of such house of correction, all idle n'.i

disorderly persons, beggars, persons practising unlawful games,

fortune tellers, common drunkards, persons of lewd behaviour,

vagabonds, runaways, stubborn servants and children ; and

persons mispending their time to the injury of their families."

Perpetual.

By the 5 W. 4, c. 13. 4 V. 385. Money may be

presented in the Sessions, and raised in the Ueiial manner,

for building and repairing gaols. Temporary.
By the 4 W, 4. c. 36. 4 V. 28.3. If any gaoler, or

the keeper of any prison, or other person or persons, shall

either by themselves, or their wives, or any of their children,

or their servants, substitutes, or agents, directly, or indirect-

ly, sell, barter, exchange, or deliver, or willingly, or know-

ingly suffer, or permit, or cause to be sold, bartered, ex-

changed, or delivered to any prisoner, or prisoners, or other

jwrson or persons whomsoever, any rum, brandy, gin, or

any other distilled spirituous liquors, mi.xed or unmixed, by

whatever name or nantes, the same are or may be called, or

known, in any gaol, or prison, or gaol yard, or within the

limits of any gaol or prit'On, or in any room or apartment, or

other part of any house, or buildnig, wlierem any gaol or

prison is, or may be kc[)t or siluule ; or if any person or
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persons shall l)ring, or introduce into any gaol or prison, or gaol

yard, or limits of any gaol or prison, to be used, drunk, or

consumed therein, by any prisoner or jjrisoners, person or

persons, confined or detained within such gaol, or prison, or

gaol yard, or the limits of any such gaol or prison, such

gaoler, or keeper, or other person or persons so offending,

in either of the said cases, being thereof convicted before

any two Justices of the Peace for the county, or district

wherein such gaol or prison may be situate, upon the oath

of any one or more credible witness, or witnesses, shall for-

feit and pay a fine or i^enalty of three pounds, to be levied

by Warrant of Distress under the hands and seals of the said

two Justices, of and upon the goods and chattels of the of-

fender, or offenders, so convicted ; and shall be paid and
applied, one half to the person who will give information for

the same, and the other half to the Clerk of the Licenses for

the county or district wherein such offence shall have been

committed, to be by him applied in like manner as the funds

receivable by him for licensed houses are directed to be ap-

plied ; and in case the said offender or offenders, shall not

liave sufficient goods and chattels, whereon to levy the dis-

tress aforesaid, and to satisfy the said fine, then such offend-

er or offenders shall be conmiitted to gaol, to be there kept

and detained in close confinement, for two months, or until

such fine be paid. And any gaoler, or keeper of a prison,

who shall be convicted as aforesaid a second time, shall there-

upon, in addition to paying the fine, or undergoing the con-

finement herein before mentioned, be thereafter absolutely

disqualified from holding such situation of a gaoler, or keeper

of a prison as aforesaid, and shall be therefrom forthwith re-

moved.

Sec. 3. All prosecutions under the Act shall be in the

name of the Clerk of the Licenses, and it shall be impera-

tive upon the said Clerk, upon information given to liim of

any offence against this Act, forthwith to prosecute for the

fuie hereby imposed.

Sec. 4. Provided, that nothing in the Act contained,

siiall extend to prevent the introducing into any gaol, or pri-

son, such limited and restricted quantity of rum, brandy,

gin, or other distilled spirituous liquors, for any sick prison-

er, or other sick person who may be confined or resident in

such gaol or prison, as may by the physician, or medical at-

tendant of si'ch sick prisoner, or other sick person, be parti-

cularly mentioned, allowed, and prescribed in writing, as

necessary for the use of such sick prisoner, or other sick

person.

I'll ji
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Sor. 5. Provided, also, that when the limits of any

i»nol or prison, shall extend beyond the ^ol yard, and include

within the same, any house or buildinu;, other than the said

i?aol or prison, nothinj^ in this Act contained shall extend to

such rnr.its, unless so far as respects the scllinji^, or deliver-

inj^, or bringing, or conveying of any rum, brandy, gin, or

other distilled spirituous liquors, to any prisoner or prison-

ers, confined within such jail or prison, or the limits thereof.

Perpetual.

The proceedings and Forms under this last mentioned

Statute, except the slight ditierence obviously rccpiisite in

stating the oflence in the Forms, will be the same as in the

rase of prosecutions by the Clerk of the Licenses, for sell-

ing spirituous liquors without license, the requisite directions

and Forms in which latter case will be found under the Ti-

tle,—Spirituous Li(|Uors. It will be observed however, that

there is no time limited for the commencement of a prosecu-

tion for any oflence against this Statute, and also, that no

charges of prosecution are allowed, and therefore none can

be adjudged. The penalty also, is exactly specified, and

nuist l>e the sumo in every case.

M •
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By the 8 Vic. c, I). Sess. 1815. ' It simll bo lawful

for the Justices in their General Sessions for any county, to

make such rules, orders, and regulations resjx»cting geese

going at large, and for preventing their going at large, as

shall from time to time be considered necessary and proper

;

and may, from time to time, alter, vary and chr.nge tlu^

same, and, also, if they shall think proper so to do. nuiy af-

fix any penalty for breach ofsuch respective rules, orders, and

regulations, not exceeding tweiity shillings."

Sec. '2. '' Any penalty by said rules, orders or regiila-

tions, imposed for breach thereof, shall be recovered, in the

name of the party complaining, before any Justice of the

Peace for the County wherein the oflence was committed ;

and if, upon duo conviction, upcv.7 the oath of one or more

credible witness or witnesses, the party oft'ending shall not

pay the penalty adjudged, it shall be lawful to and for such

Justice to issue his Warrant of Distress for the amount

therecf. with costs to bo levied from the goods and chattels

of the oftbndor, one half of such penalty to be applied to

the use of tiie party prosecuting for the same, and the other
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hair to tlm u«e of ilio poor of the township or sotllement

wlieroin the same shall be levied." For three years.

For the course of proceedings for the recovery of the

|)enalty which may be imposed under the foregoing Statute,

and as to the requisite FoniiS, which may readily be filled up
so as to serve in any such prosecutions, see respectively, Ti-

tles—Information, Summons, Conviction, Distress.

•—m—
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GOOD REUAVIOUR, see SURETY, d

c

GRAIN.
Thk former regulations concerning grain and corn, con-

tained in the Statutes :i'2 G. 3, c. 4. 1 V. '291
; and the 56

li. 3, c. 4. 2 V. 200, have all been repealed by the Act of

the 1 Vice. 4, Sess. 1838, and the following enactments

are thereby made on the subject.

—

Sec. 2. All grain or corn, hereinafter mentioned, shall

not be deemed or considered merchantable, unless the same
sluill be, respectively, of the undermentioned weight, that is

to say :

—

Wheat, sixty pounds, Avoirdupois, per bushel.

Barley, when foreign or inrported, fifty-two pounds
Avoirdupois, per bushel. Of the production of this Province,

forty-eight |>ounds. Avoirdupois, per bushel.

Rye, fifty-six pounds. Avoirdupois, per bushel.

Indian Corn, fifty-eight pounds. Avoirdupois, per bushel.

Malt, liirty-nine pounds, Avoirdupois, per bushel.

Sec. 3. All wheat and barley, not of the growth or

production of this Province, imported into this Province shall

hereafter be sold by weight, and the number of pounds weight,

hereby established as the standard weight of a bushel of such

wheat or barley, respectively, shall be deemed and esteemed
to 1)0 equal lu. hih\ to represent, a bushel of wheat or barley.

Sec. 4. Every Measurer and Weigher of grain shall be jj„,gg ^^^

entitled to, and shall be paid, for measuring or weighing arid Measuring,

inspecting all grain or corn, at the following rates, that is to **=•

say :—For every hundred bushels of wheat, of foreign produc-

tion, and of oats, whether of foreign production, or otherwise,

two shillings ; and for every hundred bushels of all other grain

or corn, herein before mentioned, except wheat of foreign

|iro(liirlion and oats, four shillings.

y,
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Ser. 5. All surli rales shall bo paid l»y tlio seller of any

grain or corn ;h aforesaid, and in cnsr» of llio said ffrn'u\ or

corn hoin^ sold on hoard of any sjii|> »>r vt'sst'l, and to he df.

livrred iherofroni, it shall be imiwrative npon the stilor, to

have such strain or <'orn woi^jhed or measured, by some sworn

measurer, agreeably to this Act ; but upon the sale of any grain

or corn in store, or in any other plac(?, and to be delivered

therefrom, it shall not \u) necessary to have the same measured

or weigh<Hl by sonu^ sworn measurer, unless the purchaser

shall desire the same.

Sec. 6. It shall not be imperative to inspect, weigh, or

measure any grain or corn, exported from this Province, by

a sworn measurer, befoie the exportation thereof.

Sec. 7. If, u})on the weighing or measuring of any

grain or corn, it shall be found that the same is heated, urin

any other respect unmarketable, the sworn measurer shall re-

port the same to the purchaser, and shall refuse to measure

or weigh, or mark, or take any account of the same, unless

8p<H'ially directed and authorized by tht^ purchaser so to do.

Sec. 8. If any person shall sell and deliver any grain

or corn, whic;h by the provisions of this Act should be mea-

sured or weighed, liy some sworn measurer of grain, without

having the same so measured or weighed, yucli person sliull

forfeit and pay a penalty of sixpence, for every bushel ol

grain or corn so sold an»l delivered, to l)e recovered, upon

complaint and information made before any two Justices ul

the peace, and, upon due conviction of the oHender, to ho

levied by warrant of distress, and sale of the offender's goods

and chattels, and to be paid and applied, one half to tlio

party complaining or informing for the same, and the otiior

half to the use of the poor of the township or place wherein

such oflence was committed.

Sec. i). If any sworn measurer shall be guilty of any

neglect or dereliction of duty, in the exerci.se of his office,

or almll undertake to attend the admeasurement of, or weigh-

ing of grain from more than one vessel, at one and the same

time, he shall forfeit and pay a penalty of five pounds, to be

recovered on the complaint of any person who shall sue for

the same, and upon conviction of the offender, before any

one Justice of the peace, to be levied by warrant ofdistre-ss

of the offender's goods and chattels, and to bo applied as

herein before directed ; and for want of goods and chattels

to satisfy such warrant of distress, the offender shall be com-

mitted to the common gaol of the county, for a period of not

more than twenty days. Perpetual.

The proceedings for the recovery of the penalties, im-
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|)oso(l by tho foregoing Act, will be the siiiiic, in general, as

in other cases for the recovery of penalties, before JusliceK,

Riid arc described, and the requisite Forms, which may rcu-

(iily be filled up so as to answer, will be found, respectively,

under the Titles,—Informulion, Suiunions, Conviction, Dis-

tress, Commitment.
With regard to the penalty first mentioi.w-d in the Act,

namely, that contained in the Hth clause thereof, as com-

mitment to gaol is not aulhori/.ed on failure of payment being

nhtained, under the Warrant of Distress, sucli commitment
cannot, it is presumed, Icgidiy take place.

By the 4 W. 4, c. 45. 4 Vol. 2m, The tolls hereaf- T..IU.

ter to be taken by every miller, for the; grinding of wheat,

rye, barley, buckwheat or Indian corn, shall be one sixteenth

part of the whole ({uantity brought to the mill to be ground

and no more ; to be ascertained by a scaled measure ; and

lor grinding oats, where the same shall not be kiln diied,

siiolled, and sifted, one sixteenth part of the whole (piantity

liruught to the mill to be ground, and no more ; to be ascer-

tained as aforesaid ; anil for kiln-drying, shelling, grinding,

and sifting of oats, one eigluh part of the whole quantity

brought to the mill to be ground, and no more, to be ascer-

tained as aforesaid. Every miller, keeping suitable machinery

lor the hulling of barley, shall rcc(;ive as toll for hulling the

same, one sixth part of the whole quantity brought to the

mill to be hulled, and no more ; to be ancertained as herein

InTore mentioned. And every miller, who shall keep in his

mill a good and suHicient bolting machine, shall be obliged,

if required so to do, to bolt the Hour or meal of all wheat,

rye, buck-wheat, or barley, or bolt or sift all Hour, or meal

of Indian corn, ground at his mill, and shall be allowed to

take at the rate of one quart out of each bushel of grain or

corn brought to tiu; mill to be so ground, and bolted, or sif-

ted, and no more, as and for the toll for bolting or sifting

the same, in addition to the tjll hereby allowed for grinding

such wheat, rye, buckwheat, barley or Indian corn. (By

5 W. 4, c. 5. 4 V. 857. This toll for bolting, or sifting,

is reduced to one pint for each bushel.
\

Sec. 4. If any miller shall, in any case, demand and
take any larger and greater toll for grinding, hulling, or bolt-

ing any grain, corn meal, or Hour, than is herein before al-

lowed and prescribed, such p^iller, being thereof legally con-

victed, before any two Justices of the Peace for the county
or district, wherein such oflence shall be committed, on the

nalli of one or more credibh' witness, or witnesses, shall for-

I'.'il and pay a ponally vif two pounds, to be levied by war-

2d\

t ,l!
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rant of distrcks, under the hanciii and seals of tin; said hvo

Justices.

Sec. 5. If iM\y miller shall refuse to grind any grain (ir

corn, for which his mill is prepared, the said grain or f(»rn

being clean, dry, and in good order ; or if his mill l»e pro-

vided with bolting machinery, shall rcfiiMO to bolt any tneul

or flour, hereby required to be bolted, when ho is recinestcd

so to do, or shall refuse to hull any barley, when reqnirod,

the same being clear, dry, and in good order, and his mill

having proper and :4iiitahle machinery for the hulling of bar-

ley, then, and in either of such cases, any such miller so re-

fusing, and not having some good and sufficient excuse lor

such refusal, being thereof legally convicted, in manner as

herein before mentioned, shall forfeit and pay a penally of

two pounds, to be levied as aforesaid.

Sec. 6. Every miller shall at all times keep in his mill,

properly filled and erected in a convenient place, a good and

suflictent beam and scales, with proper and legal weights,

for the use of persons requiring grain or corn to be groinid

at such mill ; and any miller, neglecting to keep and have in

his mill, such beam and scales and weights, so tilted and

erected, in manner aforesaid, being thereof lawfully convict-

ed, as herein before mentioned, shall forfeit and pay a pen-

alty of five pounds, to be levied as aforesaid.

Sec. 7. All penalties recovered and levied under this

Act, shall be paid and applied for the use of the f)oor of tlic

town or place where the oflence, for which such |)enalty is

imposed, was committed, and if no sufllcient distress shall

be found, to satisfy any sucii iienalty, then the oHender sliall

be committed to gaol, there to be confined, for a lime not

exceeding thirty days, or until the said jxMially be paid.

Sec. 8. Every miller, who siiall be convicted as hero-

in before rnenlionud, Ot' demanding and taking any greater

toll for the grinding, hulling, or bolting of any grain, corn,

meal, or flour, in any case, shall, in addition to the penal-

ties hereby imposed for any such oflfencc, forfeit the full

value of the grain, corn, meal, or flour which shall be de-

manded and taken by him as aforesaid, over and above the

toll herein before mentioned, and allowed ; to be levied, to-

gether with the said penalty hereby imposed, and in ilie

same manner, and to be paid to the owner or owners of the

grain, corn, meal, or flour whereon such excessive toll shall

be demanded and taken.

Sec. 9. Repeals the Acts of 10 G. 3, for establisliing

tolls to be taken at Grist Mills ; and 21st and ^Pth G. :\, in

amendment thereof.
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Sec. 10. IVoxidcs timt this Acl shall not cxlriul loiiiiy

oilier Mills limn hiuIi us juc propelled or workcii hy wind or

water. Perpetual.

This Staiuie is so plaijdy and ac<;iirattly worded, thai l>ir«tiK.iii.

it is eonceivod, intelligent and judicious Magistrates will iind

no difficulty, as to any part of the proceedings before them,

for the recovery and levying of the penalties. It will \\c ol»-

Hcrved, that all the penalties are to he recovered before two

Justices, and that a Warrant of Distress is to issue against

the goods of the party convicted, and if no goods can bo

found, he is to be conmiitted to prison for a limited time, or

until payment is sooner made. The proceedings, therefore,

will be the same as in all ordinary cases of ()rosecutions for

the recovery of penalties ; r'irections as to which, with the

requisite Forms, to bo filled up according to the fads of •

the complaint in each case, will be fomid under the respec-

tive Titles,—Information, Sununons. Conviction, Distress,

Commitment. It is propc^r however to observe, that as tliu

value of the excessive toll taken, is to be levied from tlu-

party convicted, in addition to the penalty imposed, it will

be the duty of the Justices, at the lime of the conviction, to

ascertain and determine that value, and to add the amount
llicreof to the penally, and to adjudge the \ihole of such

value and penalty, against the parly, and to issue the war-

rant of distress for the full amount so made up.

m

GiaST MILLS, see GRAh\.
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GUAGERS.
By the i (i. 3, c. 9. I V. VI. The (iovcrnor shall ap-

point two Guagers for the poriof Halifax, who shall be sworn
to the faithful discharge of tlnnr duly, and who are authori-

zed to guage all rum or olher distilled spirituous li<piors which
shall be imported into, or distilled within the ^^ame, and shall

perform all suchgnaging, by the instrument connnotdy known
by ihe name of (.Juntcr's Callipers, and no other instrument

whatsoever; and if any guager to be appointed as aforesaid,

shall neglect to attend, upon due notice given, for the guag-
iiig any rum, or other distilled spirituous liquors, imported

into or disulled within ihc Provmce, he shall forfeit and pay,

for every such neglect, the bum of live pounds., with cosU.
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Directions.

Upon conviction llierool by the oath of one credible witness,

before any two Justices of the peace ; to be recovered by

warrant of distress from under the hand and seal of said Jus-

tices ; one moiety whereof to be paid to the person who shall

inform and sue for the same, and the other moiety to the

Overseers of the Poor, for the uses of the poor of the town

where the offence was committed. Perpetual. • t >*'
,

By the 3-2 G. 3, c. 3. 1 V. 291, (made in addition to

and amendment of the foregoing Act.) All casks containing

rum, wine, and molasses, imported into this Province, shall

be guaged by the sworn and established guager, immediately

after landing, and before removal from the wharf whereon it

is landed ; and the said guagers shall mark with a marking

iron, the quantity of gallons each cask contains, on the stave

next the bung stave, or upon the head of each cask, with the

two first letters of his name, on the left hand of the quantity

;

all whii h to be done in a fair legible manner. And in lieu

of the present allowance for guaging, such guager shall receive

for every cask exceeding ten, to be guaged by him at anyone

time and place, the following fees :—For every puncheon

—

three pence ; for every hogshead or tierce—two pence ; and

for every barrel—one penny.

Sec. 2. If any guager appointed as aforesaid, shall

!ieglect or refuse to do the duty enjoined by this and the

above recited Act, he shall for each and every offence, forfeit

and pay the sum of forty shillings, to be recovered before any

one Justice of the peace, by any person or persons who shall

sue for the same ; one moiety thereof to such person or per-

sons, and the other moiety to the Overseers of the Poor, for

the use of the poor of the township to which such guager be-

longs.

Provided, that until persons can be found in the out-

ports of the Province, capable of guaging with callipers, it

shall be lawful in such ports, to guage with a rod, as also in

the port of Halifax, when the parties consent. Perpetual.

It will be seen, that the first of the foregoing Statutes,

relates only to the port of Halifax, and applies to all distilled

spirituous liquors imported into, or distilled within such port

;

while the latter Statute extends to the whole Province, but

applies only to rum, wine and molasses. With regard to the

penalties also, the latter Act imposes the penalty of forty shil-

lings, on neglect of any duty enjoined either by this Act, or

by the previous one. It would seem therefore, that the clause

in the first Act, respecting the penalty, is rioi in force, but is

virtually repealed by the substitution, in all cases, of the pe-

nalty of forty shillings, imposed by the latter Act, and there-
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fore, tliat this penalty is the only one which can ho enforced

against the guager, for any offence under either of the Acts.

As this latter Act does not direct or authorise any final pro-

cess, for levying the penalty on a party convicted, it is quite

clear, agreeably to what has been already advanced under

previous titles, respecting such omission in other Statutes,

that, upon any conviction under either of these Acts, the Jus-

tice will not be authorised to issue any such final process,

either against the goods, or the body of the offender. Direc-

tions applicable to prosecutions before the Justice, for the

recovery of the penalty imposed by the latter Statute, and

also the requisite Forms, which may readily be filled up, ac-

cording to the offence complained of, will be found under

the respective Titles—Information, Summons, Conviction.

For the appointment of Guagers tluoughout the Pro-

vince, except in Halifax, see Title—Town Officers.

25.5

GUNS FIRING.
By the 32 G. 2, c. 25. 1 V. 37. If any person, of what

age, or degree soever, shall unnecessarily fire out of any gun,

fusee, musket, pistol, or other firearm, in ar»y of the houses,

streets, lanes, wharves, yards, or gardens, in the town or

suburbs of Halifax, such person, upon conviction thereof,

upon the oath of one or more credible witness, before any

one Justice of the Peace, shall forfeit the sum of ten shil-

lings, to be levied by warrant of distress from such Justice,

on the offender's goods and chattels ; and for want of goods

or chattels, such offender shall be committed to gaol for the

space of twenty-four hours. Provided, that no prosecution

for breach of this Act shall be admitted, unless complaint

be made thereof within twelve hours at least after the offence

committed. All forfeitures arising by viuue of this Act,

shall be, one half to him or her who will prosecute for the

same, and the other to the use of this His Majesty's Govern-
ment. By the 48 G. 3, c. 21. 2 V. 22. The foregoing

Act, and every matter and thing therein contained, are ex-

tended to the several towns and suburbs of the several towns
throughout the Province. Perpetual.

By the 9 & 10 G. 3, c. 3. IV. 156. If any child un-
der fourteen years of age, shall fire out of any gun, fusee, or

pistol ; or if any person, of what age or degree soever, shall

unnecessarily fire out of any gun, fusee, or pistol, or other

fire arm, within one hundred yards of any person, either on
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Iiorsehack, or in any carriage witliin the Peninsula of Hali-

fax ; such child or person, their parents, guardians or mas-

ters, shall forfeit the like sum as is inflicted by the forego-

ing Act of 3*2 G. 2, c. 25, and to be recovered, levied, and

applied in like manner as is therein provided. Perpetual.

Directions as to prosecutions before a Justice, under

either of the foregoing Acts, with the requisite Forms, which

can readily be filled up so as to serve, will be found under

the respective Titles,—Information, Summons, Conviction,

Distress, Commitment.

-1^-

HAWKERS, sec PEDLARS.

HEALTH WARDENS, see CONTAGIOUS DISEASES.

HERRINGS SMOKED, see FISH, &c.

I f

("Cutting or

injuring

Hidea.

Insporling

Hides.

HIDES. - ':
•

<: > > -J'.

By the I G. 3, c. 12. 1 V. 74. If any butcher or

other person, shall by himself or any person employed under

him, gash, cut, split, or flaw the hide of any ox, bull, steer,

cow, sheep, or calf, in fleaing thereof or otherwise, where-

by the same shall be impaired or damaged, and offer the

same to sale, he shall forfeit twenty shillings for each offence

committed by him, or any person employed under him ; to

be recovered before any one Justice, and to be levied by

Warrant of Distress and sale of the offender's goods and chat-

tels, under the hand and seal of such Justice ; and for want

of distress, he shall suffer twenty days imprisonment ; one

half of said penalty shall be paid to the informer, or person

suing for the same, and the other half to the poor of the

place v/here the ofllence was committed. Perpetual.
'

By the 8 & 9 G. 3, c. 4. 1 V. 148. No tanner, or

other person, shall sell or expose to sale, any leather, tanned,

curried, or otherwise dressed, or manufactured within the

Province, or imported into the same, from any of the neigl-

bouring colonies, till the same has been viewed, stamped,

and marked by the officer for that purpose to be appointed,

on pain of forfeiting twenty shillings for every ox, bull, steer,

or cow hide, and five shillings for every calf skin, so sold or

oflfered to be sold.
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Sec. 2, \ &, 4. The Surveyors of leather shall view

all such hides and skins, and mark such as are sufficiently

tanned, or otherwise manufactured ; and if any person shall

be convicted before two Justices, of counterfeiting the

stamp or mark of such Surveyor, he shall forfeit ten pounds.

All forfeitures and penalties arising by virtue of the Act,

shall be, one half to the informer, and the other half to the

use of the poor, and shall be recovered by complaint before

any two Justices of the Peace for the Coimty where such

complaint shall arise ; and shall be levied, upon due con-

viction, by warrant of distress and sale of the offender's

floods and chattels, under the hand and seal of such Justices,

and for want of sufficient distress, the offender shall suffer one

month's imprisonment. Perpetual.

Bv the 19 G. 3, c. 3. IV. 214. The searcher and
sealer of leather shall view every skin of any cattle, calves, or

sheep, either in the slaughter house, or at the tanner's, before

the same shall be delivered on sale ; and if he shall find the

same to be gashed, cut, split, or flawed, there shall be an al-

lowance made in the price thereof to the buyer, as shall ap-

pear to such searcher and sealer to be just and equitable ; and
any butcher or other person, who shall not call on such

searcher, to view such skins, before any such sale thereof,

shall forfeit a fine of twenty shillings, for every such skin not

exposed to view as aforesaid ; to be recovered before any one

Justice, and to be levied by warrant of distress, and sale of

the offender's goods and chattels ; one half thereof to the in-

former, or person suing for the same, and the other half to

the poor of the ^ lace where the oftence was committed. Fer-

petual.

For directions as to prosecutions under the

Statutes, with the general Forms, which may readily be filled

up so as to serve, see respectively. Titles—Information, Sum
mens, Conviction, Distress, Commitment.

foregoing

• (•>

'M IX',"''

• -J HIGHWAYS.
dfvf.

i^ Injuring or Obstructing Highways. ;•>-"« I

By the 4 G. 4, c. 30. 3 V. 170. No loaded wa^bn or ».j«h b: ]

cart shall be drawn upon any of the public roads, with any one

or more of the wheels thereof locked or chained, to prevent it

from turning, unless there shall be placed under such wheel

or wheels, an iron shoe, not less than five inches in width,

33

li
. t

^

lb'

J

•,

m



258 niraiWAYs.

Side PatliM.

«ntl sixteen inclies in length, or a wooden shoe of tlje same

lengtli, and eight inclies wide, connected with a chain to

some part of snch waggon, or cart, in such way that such

wheel or wheels shall be borne up, and drawn upon said slice.

Every }>erson who shall drive any waggon or cart, on any of

the said roads, contrary to such regulation, and also every

person who shall place and leave on any of the said roads any

stones, sticks, or other obstructions, shall be subject to a line

of ten shillings, to be recovered, on the oath of one credible

witness, before any one Justice for the county or town wherein

the offence was committed, which sum, if not paid, shall be

levied by warrant from such Justice, off the goods and chat-

tels of the offender, and for want thereof, he shall be com-

mitted to the gaol of such county for twenty-four hours ; and

all monies arising from fines under this Act, shall be applied

for the repair of the roads in the county wherein the same

was received. Perpetual.

By the 7 G. 4, c. 2. Sec. 22. 3 V. 234. Tf any per-

son shall alter any public road, or private road, the same

having been laid out and established by law ; or shall make

any encroachment thereon, not being lawfully authorized so

to do, such offender shall forfeit and pay the sum of live

pounds. [By Sec. 31 this fine is to be sued for, by bill, or

information, in some Court of Record.]

Sec. 23. Any one Justice shall and may, on his own

view, or upon the oath of one credible witness, impose a

fine not exceeding twenty shillings, on any person wiio shall

encumber any of the highways, roads, streets, or bridges,

by laying timber, wood, carts, trucks, rubbish, or any

other thing thereon, to be recovered, by warrant of distress

and sale of the offender's goods and chattels ; or in case

such offender shall not be known, or found, the same shall

be recovered, by sale of so much of the timber or wood,

and the carts, or other thing encumbering such road or

street, and be paid to the Overseers of the Poor, for the use

of the poor of the town or place where, or nearest the place

where, the offence was committed, rendering the overplus,

if any be, to the owner when discovered ; and if the nui-

sance shall continue, the same shall be deemed a new of-

fence, and shall be prosecuted and liable to the penalty

aforesaid.

Sec. 24. The General Sessions shall make such rules

and regulations as may be deemed necessary, to prevent the

side paths or ways along any public road, or street, from be--

ing injured, or destroyed ; and every person offending

against the same, upon conviction thereof, before any one
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Justice, shall rorfeit a sum not exceeding forty sinliings, nor

less than live shillings, to be levied by warrant of distress

and sale of the oftender's goods and chattels, and to be ap-

plied towards the repairs of such side paths or ways.

Sec. 3"^. Every person who shall cut down, or other- Cutting down

wise destroy, any trees or underwood, growing or being upon
"*''

the land lying between any river, lake, or arm of the sea,

and any public road, made or to be mude, within thirty feet

Irom the margin or shore of such river, lake, or arm of the

sea, shall on proof thereof by the oath of one credible wit-

ness, before any one Justice for the county wherein the of-

fence was committed, forfeit and pay a sum not exceeding

forty shillings ; to be levied in the same manner as fines for

the non-performance of highway labour, and to be applied,

one half to the informer, and the other half to some one of

(he Surveyors of Highways, for the improvement thereof.

Perpetual.

By the 7 G. 4, c. 3. Sec. IG, 3 V. '241. By which

Commissioners ofHighways arc to be appointed for the towns

of Halifax, Annapolis Royal, Windsor, Liverpool, Lunen-

burg, and Pictou, it is enacted, that every person within

each of the said towns, shall be obliged to keep the gutters

and streets before the houses, building, or land, occupied

by him, or her, free from dirt and nuisances of every kind
;

'

and that whenever any earth, ashes, manure, stones, bricks,

shavings, chips, dirt, filth, oflTal, or any other thing, shall

be found lying, thrown, or placed in any of the streets, lanes,

or highways of any of the said towns, the person or persons

before, or nearest, whose house, building, or land, the same

shall be, shall forfeit and pay a fine of twenty shillings, toge-

ther with the expense incurred by the said Commissioners in

removing the same ; and such Commissioners, or One of them,

are authorised to cause the same to be instantly removed,

without giving any notice to the owner, or supposed owner
thereof, or being at all answerable for the same. Provided,

that no person shall be liable to the said penalty, unless he

shall have thrown or placed the said nuisance in the street,

lane or highway where the same shall be found, or not hav-

ing placed the same there, shall suflTer the same to continue

for twenty-four hours. And provided also, that any person,

by leave of such Commissioner, may place in any such street,

lanes, or highways, stones, bricks, lumber, or other materials

for building houses, or oiher work ; and may set up posts,

bars, or enclosures for the belter securing such materials, and
continue the same, for such time only as the Commissioners,

or the major part of them, inay give leave, and in manner

ii.'Vl^\,

m

ifiy
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Breaking Soil

in Streeifl,&c.

Prosecutions
fur fines, &c.

and form as ihey shall in writing direct, and no longer, on

pain of forfeiture thereof.

Sec. 2*2. No person shall be at liberty to dig up, or

break open, the soil of any street, or highway within the ju-

risdiction of the said Commissioners, respectively, without

first applying to them, and obtaining their permission in wrii-

ing, specifying the purpose for which such breaking of the

soil is required, and the said Commissioners may impose sucli

terms upon the person applying, as the security of passengers,

by day or night, shall appear to them to require ; and any

person acting contrary hereto, or to the terms imposed by

the said Commissioners, shall forfeit and pay five pounds for

every offence.

Sec. 23. Every person who shall drive any cart, truck,

or carriage, or ride with a horse, upon, or over any side path,

or way, made along any public street, or highway, withni the

respective towns and places in this Act mentioned ; or who
shall roll heavy articles of any description over, or place the

same thereupon, to the injury or obstruction of such side paths

or ways, shall, for every such oftence, forfeit and pay a fine

not exceeding forty shillings, nor less than five sliillings ; to

be recovered with costs, in the manner, and to be applied as

directed by the Act.

By Sec. 4 &. 5, it is provided, That the said Comniiis-

sioners shall prosecute for the recovery of all fines and sums

of money due under the Act, and for offences against the

same ; and that they shall have the like process and remedy

for the penalty, or sum sought to be recovered, as if the

amount thereof were a private debt contracted with them

respectively ; and such suit shall be heard and determined m
the Courts, or before the Justices possessing jurisdiction over

suits, for debts to the like amount. Perpetual.

All the foregoing regulations and provi ions of the be-

fore mentioned Act, are extended to the following towns

and places. To Bridgetown in the county of Annapolis, by

8 G. 4, c. 28. 4 V. 15. To Dartmouth, by 9 G. 4, c.

27. 4 V. 40. To Digby by 10 G. 4, c. 24. 4 V. 49. To
Dorchester, by 10 Geo. 4, c. 47. 4 Vol. 71. To Chester,

by 3 W. 4, c. 6. 4 Vol. 195. To Guysborough, by 3 W.
4, c. 34. 4 Vol. 212. To North Sydney, by 4 W. 4, c.

64. 4 Vol. 337. To New Glasgow, by 4 W. 4, c. 72. 4

Vol. 349. In Lunenburg altered as to limits of jurisdiction

of Commissioners, by 2 Vic. c. 22. Sess. 1839. Extended

to village of Maitland, at Shubenacadie, by 4 Vic. c. 26.

Sess. 1841. To the town of Sydney, by 6 Vic. c. 29. Sess.

1843. To town of Arichat, by 6 Vic. c. 39. Sess. 1813,

and 7 Vic. c. 53, Sess. 18-4. Perpclual.
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By t!jc 8 Ci. '1, <•• 'i;3. 4 V. 10. The (itMunal Sessions GaictiA: Uarii.

ill llie several counties and districts, arc autliori/ed to direct

such and so many gates and bars as they may think fit, to

be placed and kept upon private and particular ways, here-

tofore, or hereafter to be laid out ; and to make such regu-

lations respecting the placing and keeping such gates and
bars upon such ways, as they, for that purpose, may think

expedient and proper to appoint. And by 10 (i. 4, c. 45.

.1. V. 70.—Every person who, on the oath of one credible

witness, or more, shall bo convicted, before any one or more
Justices of the peace, of a breach of any of the said regula-

tions made by the Sessions under the foregoing Act, shall

forfeit and pay a fine, of not less than five shillings, nor more
than forty shillings, for every such otibnce, to be api)lied for

the benefit of the poor of the township or place wherein such

offence was conmiitted. Perpetual.

With regard to such of the foregoing Statutes as direct, Uireciions.

that the penalties thereby imposed, shall, on conviction of the

offender, be levied by warrant of distress, the requisite direc-

tions as to the proceedings for the recovery of such penalties,

with general Forms, which may readily be filled up so as to

serve, will be found under the respective Titles—Information,

Summons, Conviction, Distress, Comnntment. It will be

observed, that by the foregoing Acts, under which Commis-
sioners of Streets are appointed, the fines mentioned in the

before recited clauses of the said Acts, are to be recovered in

the same manner, and by the same proceedings as private

debts. The requisite directions, therefore, and the Forms in

such suits, will be found under the Title—Summary Trials.

'1 , II. L.VBOUR ON THE IIlGHWAVS. "

By the Act of the 7 Vic. c. 4:2. Sess. IF « 1 Certain

clauses relating to the performance of labour on tiie High-
ways, contained in several previous Acts, have been repeal-

ed, and other enactments have by the said Act been substi-

tuted. The clauses, so repealed, are, the first, second,

third, fourth, fifth, sixth, seventh, eighth, ninth, tenth,

eleventh, twenty-seventh, twenty-eighth and twenty-ninth

clauses of the Act of 7 Geo. 4, c. 2. 3 Vol. 231, and the

first clause of the 8 Geo. 4, c. 23. 4 Vol. 10. The twelfth,

twenty-sixth, and thirtieth clauses of the said Act 7 Geo. 4,

c. 2, may also be considered as virtually repealed, in and by
the aforesaid Act of 7 Vic. c. 42.

The following, therefore, arc the only enactments now
iu force, relating to the performance of such labour :—7 Vic.
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nl' Survey
<'iit

ors,

Persons
bound to

labour, &c.

HI(illVVAV>5.

c. 4*2, Suss. ISl'l, Soo. -2. ''All fines, forfeiluiesand poii-

altios, iinposocl or incurred tJiidor this Act, or any Act licro-

aftor to ho passed, in arnoiidincnt thereof, shall be sued for,

recovered and api)liod as h(;rcin after directed, any thing in

the thirtieth clause of the 7 Geo. 4, c. '2, or in any Acts,

heretofore made, to the contrary notwitfistanding."

Sec. 3. " The Grand Juries in the General Sessions, at

sucii Terms as the said Sessions shall direct, shall annuullv

nominate, so many fit and proper persons as they may con-

sider necessary, as Surveyors of Highways in each township

and settlement, from among whom the said Court shall ap-

point as many as may bo deemed expedient, to be sncli

Surveyors, and who simll be sworn before a Justice to the

faithful discharge of the duties of the office ; and if any per-

son so appointed, having received notice thereof, from the

Clerk of the Peace, shall refuse to accept of the said ap-

pointment, or neglect to l)e sworn into office, within four-

teen days after such notice, and to procure and forward,

within eight days thereafter, in order to be filed with the

Clerk of the Peace, a certificate in writing, from such Jus-

tice, of his having been so sworn, or, having accepted, shall

neglect his duty therein, shall forfeit for such refusal or ne!2[-

lect of duty, the sum of two pounds, to be recovered by the

Clerk of the Peace, whose duty it shall be to sue for the same,

before any one Justice of the Peace, for the county, and to

be applied, one half thereof to the use of the said Clerk, and

the remainder on the roads and bridges within the county or

district, under the directions of the General Sessions." [By

8 Vic. c. 46. Sess. 1845. This penalty is increased to £5,
to be recovered before two Justices and applied as above.]

Sec. 4. In case of the death of any such Surveyor, or

his removal out of the district for which he was appointed,

or his refusal to be sworn and act in such office, any two

Justices for the county may appoint a fit person to act in such

vacant office, who shall be sworn in manner aforesaid, and

shall have the same powers, and bo liable to the same regu-

lations, and penalties as if he had been originally appointed

at the Sessions, and shall, within the district for which he

was appointed, perform the duties of such office, during t5;c

time for which such first Surveyor was appointed to serve.

Sec. 5. Every person, being able of body and above

the age of sixteen years, and under the age of sixty years,

and, not being a military person, nor holding a commission

from Her Majesty, in the military or civil department of the

army, shall be called out to labour on the roads, streets, and

bridges, within the township or settlement where they res-
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|)eclively reside, and shall pci lonii the mini!)cr of da3s labour

licreinaCtcr provided, cither by themselves, or by a good and

sii(ficient substitu. . to be approved of by the Surveyor of

Highways, or Commissioner of Streets, within wiiosc district

or jurisdiction such labour is to be performed, and provided

wiUi such necessary tools and implements as slinll be directed

by such Surveyor or Commissioners, respectively, and shall

faithfully labour thereon, at least eight hours in every such

day. [By 8 Vic. c. 25. Sess. 1815. Licensed Teachers

in Academies, and Grammar and Common Schools, under

the Act are exempted from all such labour, as well as from

militia duty, rates and taxes, and all town offices.]

Sec. 6. The number of days labour to be performed Term of

by every such person, shall bo as follows, ihat is to say :
•»l'*'"r» ^f-

Every person above the age of twenty one years, and under

sixty years, being a householder, and the owner, occupier,

or possessor of real or personal estate, and not being a hired

servant, journeyman, or day labourer, nor residing with his

parents, as hereinafter mentioned, shall perform s'ij: days

labour.

Every person above the age of twenty one years, being

a hired servant, journeyman, or day labourer, slmll perform

hvo days labour ; all masters of vessels, and all hired seamen,

such masters and seamen, not being freeholders, to be con-

sidered as liired servants.

Every person above the age of twenty one years, resid-

ing with his parent or parents, shall perform three days la-

bour.

Every person above twenty one, and under sixty years

of age, not being a householder, hired servant, journeyman,

(lay labourer, nor residing with his parent or parents, shall

perform /o«r days labour.

Every Minor and Apprentice, above the age of sixteen,

and under twenty one years of age, shall perform two days

labour.

Sec. 7. In addition to and over and above the number Owners of

of days labour herein before required to be performed, every ",0^"^^"*^

such person, being above twenty one, and under sixty years

of age, owning one or more pair of working oxen, or one or / ' <

more saddle or draught horse, or horses, shall perform one

day's labour for every such pair of oxen and every such horse
;

but no person shall be liable to perform more than/owr days

labour, for any number of working oxen or horses that he

may own.

Sec. 8. Every such person, owning any such working
oxen or draft horses, shall, when thereunto required, by the

,^r -i
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snld Siirvoyor, or ('ommissionors, sond stirli ox(mi or liorsos

to labour upon llio said liiujiiways, rouds, streets, or brid<j[«'s,

properly yoked and harnessed ; and in case of refusal or

neglect so to do, shall forfeit and pay three, shillingH per day.

for every such pair of working,' oxen, and every snch draught

horse, so refpiired to be sent, and for every such pair of oxen,

and every such draught horse, sctnt to labour as aforesaid, in

pursuance of such recpiisition, or for every such penalty for

refusal or neglect to send the same, respectively as aforesaid,

every such person shall be allowed one day's labour.

Sec. 9. Every person, above the age of sixty years,

being a householder, and owning working oxen or draught

horse or horses, when thereto duly notified and required, hy

the said Surveyor or Commissioner, simll send to labour on

such roads, streets, or bridges, a pair of such oxen, or one

of such horses, at the option of the said Surveyor or Com-
missioners, properly yoked or harnessed, for fow days, or

at the option of every snch person, such pair of oxen, or

draught horse, with a driver, for tivo days ; and every such

person so notified, who shall neglect or refuse to send tho

same, shall forfeit for each and every such day's refusal or

neglect, the sum of three shillings for such pair of oxen or

horse, or of 8ix shillings for every such pair of oxen or

horse, with a driver as aforesaid, to be commuted, or sued

for and recovered, in the same manner as hereinafter pro-

vided, in relation to other claims for non performance of la-

bour, under this Act.

Sec. 10. When any person owning oxen or draught

horses shall be so required to send any such oxen or horses,

such person shall also, if required so to do, by the said

Surveyor or Commissioners, send with the said oxen, horse,

or horses, a cart, truck or waggon, provided such person

shall own such cart, truck, or waggon, as the said Survey-

or or Commissioners shall consider fit and proper to be em-

ployed in labour as aforesaid, and, in case of refusal or neg-

lect so to do, shall forfeit and pay two shillings for every

such day's neglect or refusal. r.i >.< .. .imJi ' '/ ;L 1 >

Sec. 11. " The Constables for the several townships

shall make out lists of all such persons as are owners of work-

ing oxen, horses, carts, trucks, or waggons, as also of every

other householder, and other persons liable to perform Statute

labour under this Act, within their respective townships, and

the settlements adjoining, and deliver the same to thesaid Sur-

veyors and Commissioners respectively." [By the 8 Vic. c.46.

Sess. 1845. These lists arc to be made out by the Survey-

ors of Highways, and Commissioners of Streets, respectively,
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instead of llio (/onstabloH, and which Surveyors and Corn-

iiiisrtionorH shall bo rosponsiUlo f(»r the correctness of such

lists. 7 Vic. Sec. 11. 1841.—The said Constables, or such

other person or persons as may be required by the said Sur-

veyors or Commissioners, respectively, shall summon the

|)ersons contai/ied in the said lists, to meet on such days and
at such places, respectively, as the said Surveyors or Com-
missiontjrs siiall direct, to perforin the labour rcciuircd by

tills Act; and every such constable or other person, so called

upon to summon such persons, shall be allowed a reasonable

allowance out of his statute labour, not exceeding two days."

Sec. l''^. The said Surveyors and Commissioners shall JJ"ninioning

summon, or cause to be summoned, the peisons contained in j^c.
*

their lists, res|)ectively, to labour on the roads, streets, and
bridges, at the most seasonable titne, betwe(>n the 1st day of

June, and the first day of September, in every year, (seed

lime and harvest only excepted,) by giving them at least six

(lays notice of the time and place where they are to be em-
ployed, and of the tools and implements necessary to bo

brought and used in and about such labour ; such notice to

he given by the said Surveyor or Commissioner, or by any
y)nstable, or other person thereunto, in writing, authorised,

by the said Surveyor or Commissioner, either, in person to

the party so required to labour, or left, either verbally or in

writing, with some person of the age of discretion, at the usual

place of abode of every such person, and, at the time and
place so appointed, the said Surveyors shall attend and over-

see, and order the persons so summoned to labour as afore-

said, in the most useful manner, during the number of days

required for each person to labour, and such Surveyors and
Commissioners shall be excused from any other service on the

roads, than that of overseeing and ordering the persons em-
ployed thereon." [By 8 Vic. Sess. 1845. The work in the

County of Cape Breton must be done, between the first of

June, and fifteenth of October.]

Sec. 13. In case any public highways shall become ob- Removing

structed by the falling of trees or otherwise ; or if any bridge ohstructiona.

or bridges shall be broken down, or carried away, or the road

rendered impassable, by any other unforeseen cause, except

by falling or drifting of snow, as hereinafter mentioned, and
provided for the Surveyor or Commissioners aforesaid, within

whose jurisdiction or district the same may have occurred,

under the direction of any two Justices for the county, shall

notify such person or persons, within his or their district or

jurisdiction, as he or they may deem necessary, to attend,

either by themselves, or with their oxen, horses, carts, trucks,

34
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and waggons, as may be deemed advisable, to remove micli

obstruction, or make such repairs tipon the said highway, or

bridge or bridges, as may, by the said Justices, be deemed abso-

lutely necessary, to render the same passable ; and every person,

Ro attending and labouring, shall be allowed for such labour,

by a reduction of the like number of days labour, from the

labour to be performed by such person under this Act, eilhfir

for that or the subsequent year, as the same may occur, be-

fore or after liio time of performance of the Statute labour in

such district, for that year, in the same manner, and to the

same extent, as if such person had performed such labour at

the usual time for the performance thereof; and every per-

son, duly notified to attend and labour as aforesaid, who

shall neglect or refuse so to do, shall be liable to the same

forfeitures, as if such person had neglected to attend and

labour at the regular time for labour in such his district as

herein before provided, such forfeiture, for each day, when

paid, however, to reckon for one day's labotir of every such

person, under this Act.

S3C. 14. If any person, liable to perform labour un-

der this Act, shall prefer paying money to doing such labour,

the said Surveyor or Commissioners shall be obliged to ra-

ceive from any such person, at the rate of two shillings and

six pence, for each day's labour to be performed by such

person, as commutation therefor ; Provided, that the requi-

site amount for the commutation of the whole labour which

such persons shall be liable to perform, during the current

year, shall be paid or offered to such Surveyor or Commis-

sioners, on or before the day at which he shall be notified to

attend and labour, and if such person shall be afterwards

sued for not performing his labour for the said year, on proof

of such commutation having been been so offered, and on

the same being then paid to the Surveyor or Commissioners,

the plaintiff or plaintiffs in any such action shall be non

suited with costs.

Sec. 15. Every person, so notified to labour as afore-

said, who shall neglect or refuse to appear and labour agree-

ably to such notice, and shall not pay the sum of two shil-

lings and six pence for each day's labour, in commutation

thereof, shall fc *'iit and pay three shillings, for every day's

labour such pers is shall be liable to perform. [By the B

Vic. c. 46, Sess. i845. *' Any person liable to perform Sta-

tute labour under the aforesaid Act of the 7 Vic. Sess. 1844,

who has been duly notified according to law, but who may

have left the district, and shall be absent therefrom during the

time appointed for the performance of Statute labour, and
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sliall not iiave ])ruvided a proper substitute, or puid the sum
of two sliillings and sixpence for each day's labour in conunu-

tation tliereol" ; or shall not adduce satisfactory proof of hiu

having performed or commuted his Statute labour, in some
other district of the Province, such person shall, in case of his

return to his usual place of abode within the year, be liable to

pay to the Surveyor of highways for the district, or to hi^i

successor in ofKce, the sum of three shillings for each and

every day's labour such person shall be liable to perform, to

be sued for and recovered, in like niainier as debts of the liko

amount may and can be ordinarily sued for and recovered,

to be applied to the repair of the highways, roads, streets, and
bridges within the said district. Perpetual.]

Sec. 16. Any two Justices of the peace, residing within Cortiii(Hia oC

the coimty in which the labour is to be performed, may, by rvWof, &c.

a certificate under their hands, relieve any person from a por-

tion of tlie labour required to be performed by such person,

if it shall appear to such Justices that such person, from his

circumstances and situation in life, is really entitled to such

relief.

Sec. 17. Persons residing upon Islands, Avhereon there inliabitHiusof

are any roads, streets or bridges, on which the performance l»lnnda.

of labour under this Act may be enforced, shall not be com-
pelled to work upon any road, street or bridge, situate upon
the main land, or to furnish any labour, cart, truck, or wag-

gon, oxen, or horses for the said service, nor be liable to any

penalty for neglecting or refusing so to do ; but every person,

residing upon any such Island, and liable to perform labour

under this Act, shall be obliged to perform the same upon

some public road upon the Island on wliich he lives.

Sec. 18. Where any Island shall be connected with

the main land, by a causeway, bridge or bridges, the person

residing on such Island, who shall be liable to perform such

labour as aforesaid, shall be liable to perform the same, or

such part thereof as may be required, in the keeping in re-

pair or rebuilding such causeway, bridge, or bridges.

Sec. 19. The Justices, in the General Sessions, may PemiiKsion

grant permission to any person or persons, to perform his or ^r Jusiict-s

their labour upon such roads as the said Justices shall direct "! }\ P

and appomt, and the faithful pertormauce ot such labour

shall be deemed and taken to be the performance of his or

their statute labour, provided every such person shall, within

one month after the performance of such statute labour, ob-

tain from the Surveyor oir Conmiissioners for the district in

whicii such person resides, (who, if the said labour has been

faithfully performed, is and are hereby required and directt-d

P'!

! ;

''I . I
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to grant the same,) a certificate or certificates of the duo
performance, by such person, of such labour, which permis-

sion, and certificate or certificates, shall be a bar to any ac-

tion to be brought against such person, under or by virtue

of this Act.

Sec. 20. It shall not be lawful for any Surveyor with

the consent of the owner of the land, to alter any road or

street, or make any repairs to any road or street, without the

advice and consent of at least two J ustices of the Peace.

Sec. 21. The Surveyors of Highways and Commis-
sioners of Streets, shall order and direct the inhabitants in

their respective districts and jurisdictions, as often as they

shall deem necessary during the winter, to work on the pub-

lic highways, with their shovels, horses, oxen, and sleds, in

order that the roads may be rendered passable ; and every

inhabitant, refusing or neglecting to obey such order, shall

forfeit and pay, for each refusal or neglect, five shillings

;

Provided, nevertheless, that no inhabitant shall be compell-

ed to furnish more than one day's labour of himself or cattle,

for any one fall of snow, or where the fall or drift of snow

shall not exceed the depth of twelve inches.

Sec. 22. Every Surveyor shall on or before the first

day of the next General Sessions, for the county or district,

which shall happen after the first day of September in every

year, make a true and faithfid return to the Clerk of the

Peace, of all the labour performed under his directions, de-

signating the names of the persons, and the labour performed

by each, and of all the commutations and fines received by

him, and of the expenditure of the same, and of the amount

of monies then remaining in his hands, and shall at the same

time pay over such monies to the said Clerk.

Sec. 23. All fines and forfeitures, directed to be paid

by such persons as shall neglect to perform the labour, and

furnish the carts, trucks, waggons, oxen or horses, required

by this Act, for the repairs of roads, streets, or bridges, or

rendering the same passable as aforesaid, shall be sued for

and recovered, with costs of suit, by the Surveyor or Cojn-

missioners, within whose jurisdiction such fine or forfeiture

has been incurred, before one or more Justices of the Peace,

according to the amount thereof, in like manner as debts of

the like amount are ordinarily sued for and recovered ; and

all such fines and forfeitures, when so recovered, shall be

applied to the repairs of the said highways, streets and

bridges. Perpetual.

By the 7 Vic. c. 64. Sess. 1844. The sixth, seventh,

eighth, ninth, tenth, eleventh, twelfth, thirteenth., and twenty
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fifth clauses of the Act of the 7 Geo. 4, c. 3. 3 Vol. 241,

have been repealed ; and by Sec. '2. of the said Act of

7 Vic. c. 64, all Commissioners of Streets, (except in and

for the city of Halifax,) now appointed, or hereafter to be

appointed, under any Act made or to be made, shall, res-

pectively, keep a regular and exact account of all monies re-

ceived by them, and of all services performed under their

directions, within their respective jurisdictions ; and shall,

on or before the first day of October in every year, render

under their hands, or of the major part of them, to the Clerk

of the Peace, for the county or district, to be by him laid

before the General Sessions, a general, regular and fair ac-

count, in writing, of all monies received and paid by them,

in the execution of their duties, for the past year, to the end,

that the said accounts may be audited by the said Court of

General Sessions. Perpetual.

By the before mentioned Act of 8 Vic. c. 46. Sess. AblooiBudy.

1845. It is declared, that the term, " able of body," as

used in the tifth section of the aforesaid Act of the 7 Vic.

Sess. 1844, shall be defined to mean and include, all such

persons as are able to do a reasonable day's work for them-

selves ; and that no person who shall be a freeholder, or

otherwise sufficiently able to pay the commutation, or hire

the labour prescribed and required by the said Act, without

injury to his family, shall hereafter be relieved from liability

to perform statute labor under the said Act, on the ground of

his not being able of body ; but every such person shall be

bound to perform, or pay for the same number of days la-

bour, in every respect, as if not labouring under such disabi-

lity of body. Perpetual.

VV^ith regard to the performance of labour on tlie streets Diiectiom.

under Commissioners as aforesaid, see the before recited

general Act of the 7 Vic. c. 4-2. Sess. 1844.

As doubts and difficultii-s have occasionally arisen, on

certain points relating to the performance of labour on the

roads and streets, it may be well here briefly to aftbrd some
information concerning them. With reference to the persons

named, as liable to work only for tioo days, it may be men-
tioned, that hired servants, comprehend all persons, either

on sea or land, serving under agreement or contract of hire.

by the year, month, or even week. A minor, means a per-

son between sixteen and twenty one years of age. An ap-

prentice, means one serving under any articles or indentures

of apprenticeship, whether to learn a trafle, or otherwise.

By hjourneyman is to be understood, a person working un-

der or for another, at any art or trade, and by a clay labour-
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er, is tneant, a i)eison who, altoguthcr or cliiefly, labours

under daily hiring And wages. • ^i .

As all fines and forfeitures under the said Acts, are to

be sued for and recovered before Justices, as in ordinary

cases of debt, the course of proceedings, rules of evidence,

costs and all other material points for the recovery of such

fines and forfeitures, will be the same as in those cases of pri-

vate debts, and will be found under the Title,—Summary
Trials.

III. Establishing and altering Roads, and disposlng

OP Old Roads.

By the 4 Vic. c. 3, Sess. 1841. In Counties where

there shall be only one General Sessions of the Peace, in

the year, it shall be lawful for any Special Sessions, held by

Jive Justices of the Peace, at least, to approve and confirm,

upon the same notice, and under the same regulations as

are now by law provided and enacted, in respect to the con-

firmation of the same by a General Sessions of the Peace,

any report of Appraisers, appointed to lay out and value

any new road or alteration of a road, in the same manner,

and with the like effect, as a Court of General Sessions can

now do the same. Not limited.

By the 6 Vic. c. 24, Sess. 1843. Where a line of

road has been altered, and the old road has been abandoned

by the public as a general thoroughfare, it shall be lawful for

any one or more of the proprietors of the lands on either

side of such abandoned road, to petition the General Ses-

sions for the county, to shut up or otherwise dispose of the

same ; which petition shall state the names of all persons in-

terested in the lands on either side of the said abandoned

road, and shall be accompanied by an afiidavit, that the said

persons, so interested, have had at least thirty days notice

in writing of such application, and that a copy of said no-

tice had been posted up, in at least two public places, in the

vicinity of- said abandoned road, at least thirty days before

the time for hearing the same ; and thereupon, it shall be

lawful for the Justices of the said General Sessions, after re-

quiring due proof of the service and publication of the said

notice or notices as aforesaid, to proceed to hear the parties

and their witnesses, for and against the application, or, it

the said parties, so served with the said notice or notices,

do not appear at the time and place mentioned in the said

notice or notices, to hear the party or parties making such

application, with his or their witnesses, and thereupon to

|i 1
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ISPOSINC

malA such order as may seem proper, eitlier for dismissinc;

such application, or granting or modifying the same ; an<J

any person or persons, dissatisfied with any such order of

the General Sessions, may appeal therefrom to the next sit-

ting of the Supreme Court ; and the Clerk of the Peace shall

thereupon return all the proceedings in the said matter to

the Supreme Court, who shall examine the same, and, if it

see occasion, hear the parties and their witnesses, and make
such order as shall seem right, which order shall be final and

conclusive. Provided, also, that any person or persons, al-

though not interested in any lands adjoining or near to such

abandoned road, may be heard against the closing or dispos-

ing of such road, or may appeal from such order of the Ge-

neral Sessions as aforesaid.

Sec. 2. If any of the lands, on any such abandoned

road, shall have been the property of any deceased person,

and be not divided amongst his heirs, the executors or admi-

nistrators of such deceased person, and the guardian of his

minor children, if any, and the person actually in the use and
possession of the said land, shall, for the purposes of this Act,

be considered the proprietors of such lands. Perpetual.

IV. Expenditure of Public Money for Repair of Roads
AND Bridoes.

By the 7 W. 4, c. 46, Sec. 3. Scss. 1837. If any two
Justices of the peace for the county wherein Road money has

been expended by contract or otherwise, shall certify to the

Lieutenant Governor or Commander-in-Chief for the time

being, that the work upon any road or bridge hath not been

faithfully performed, or that any contract or contracts have

not been faithfully and honestly executed, then it shall

not be lawful for the Commissioner, who has directed the ex-

penditure of the same, to draw the remaining two thirds of

the money entrusted to him to expend ; but the Court of Ge-
neral Sessions of the said county, shall in such way and man-
ner as shall appear to be most convenient, enquire into the

expenditure of such road money, the performance of the la-

bour, and the execution of the said contract, notwithstanding

the same may have been performed to the satisfaction of the

Commissioner ; and the said Court of Sessions shall and they

are hereby authorised to certify to the Lieutenant Governor
or Commander-in-Chief, the particulars of such expenditure,

and also the sum which in the opinion of the said Court
ought to be paid to the said Commissioner ; for which sum
only a warrant shall he granted on the Treasury.

:-;.;
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s Sec. 5. It siiall not be necessdry liereafter for Corilluis-

sioneis to procure any certificate or certificates oC the per-

formance of Highway labour, in order to entitle them to ob-

tain monies granted for the Road and Bridge service. Du-
ration not limited.

ir*-. n v',: (!/'>'»' mM \U ';<"»'
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Summons for Fines, for neglecting to work on the

Highways. ... .. , ;

one o£ the Constables of the

-, intiie said County, Greeting.

County of > To A. C,
5 township of

[Seal.]

You are hereby required to summon A. O. of the said

township of in the said county, yeoman, to appear be-

fore me A. M., Esquire, one of Her Majesty's Justices of

the peace for the said county, on the — day of this present

month of at eleven o'clock in the forenoon, at in

, to answer to the suit of A. S., Surveyor of Highways

of the said township, for the district from to , to

recover from the said A. O., the sum of for the refusal

and neglect of the said A. O. to perform labour on the high-

ways under the said A. S. as such Surveyor, within the limils

aforesaid, in the said township, in the year
,
pursuant to

the Statute in such case provided ; and make return hereof

on or before said day. Witness my hand and seal at
,

aforesaid, this — dav of , in the year of our Lord .

,

'

... ,. A. M., J. P.

'/,

Execution tliereon. -rt r^' 1?rir';*f'

»;.,,•;?

County of ) To A. C, one of the Constables of the tovvn-

5 ship of in the said county, greeting.

[Seal.] Whereas judgment hath been awarded against

A. O., of the said township of yeoman, at the suit of

A. S., one of the Surveyors of Highways in and for the said

township, for the sum of , and more for costs, for

the neglect of the said A. O. to perform labour on the said

highways, in the year of our Lord , as by law required.

These are to command and require you, to levy from off the

goods and chattels of the said A. O., the said sums, making

together , by sale of the said goods and chattels ; and

for want thereof, you are hereby commanded to take the body

of the said A. O., and him to commit to Her Majesty's gaol

in , there to remain until he pay the sum above men-

tioned, with your fees, or that he be discharged by the said

A. S., or otherwise by order of law. Hereof fail not, and
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make return of this writ to me within twenty days.

nes9 my hand and seal, at , the day of—
the year of our Lord .

A. M., J. P.

Wit-
-. in

273

HOMICIDE.
'

.

T. JirSTIFIABLE HbMICIDE.

To make homicido justitiable, it must be owing to some
unavoidable necessity, to which the person who kills another,

must be reduced, without any manner of fault in himself.

And there must be no malice coloured under pretence of ne-

cessity. If rioters, or forcible enterers or detainers, stand in

opposition to the Justices' lawful warrant, and any of them
be slain, it is no felony. So if they stand in opposition to

the Sheriffs posse comitatus. And if the Sheriff or Magis-

trate, or any one coming in aid of them, be killed, it is mur-

der in all. If a man come to burn my house, and I shoot out

of my house, or issue out of my house and kill him, it is no
felony. 2 Burns, 783.

II. Homicide by Misadventure.

This kind of killing, is, where a man is doing a lawful

act, without intent to hurt another, and death casually en-

sues—as, where a labourer being at work with a hatchet, the

head flies off and kills one who stands by ; or, where a third

person whips a horse on which a man is riding, whereupon
he springs out and runs over a child and kills him, in which

case the rider is guilty of homicide by misadventure, and he

who gave the blow, of manslaughter. But if a person, rid-

ing in the street, whip his horse to put him into speed, and
run over a child and kill him, it is homicide, and not by mis-

adventure ; and if he ride so, in a press of people, with in-

tent to do hurt, and the horse kills another, it is murder in

the rider. It is not sufficient that ths act, upon which death

ensues, be lawful and innocent in itself. It must be done in

a proper manner, and with due caution to prevent mischief.

For instance,—A person driving a carriage happens to kill

another : if he saw, or had timely notice of the mischiex*" likely

to ensue, and yet wilfully drove on, it will bo murder. If he

might have seen the danger, but did not look before him, it

will be manslaughtrr, for want of due oircumspfction. But

35
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if the accident liappencd in such a manner, tlmt no want of

dup caro could hn imputed to the drivtM', it will bo accidonlul

d?at!i, and he will be excused.

A person who has killed another by misadventure, is

not bailable by Justices of the Peace, but must be committed
;

but if he be taken only on a slight suspicion, the Justices of

the Peace may bail him. 2 Burn's, 785-789.

By the 4 Vic. c. 6. Sess. 1841. No punishment or

forfeitures shall be incurred by any person who shall kill ano-

ther by misfortune, or in his own defence, or in any other

manner, without felony. Perpetual.

III. Homicide by Self-dkfknce.

I' ti

Homicide in a man's own defence, seems to be, where

one who hath no other possible means of preserving his liff^

from one who combats with him, on a sudden quarrel, kills

the person by whom he is reduced to such an inevitable ne-

cessity. An officer who kills one that resists him in the exe-

cution of his office, and even a private person that kills one

who feloniously assaults him in the highway, may justify the

fact, without ever giving back at all. 2 Burn's, 789.

IV. Manslauohtkr.

Manslaughter, is the unlaw-ful killing of another, with-

out malice, either express or implied ; which may be either

voluntarily, upon a sudden heat, or involuntarily, but in the

commission of some unlawful act. There is no differenco

between murder and manslaughter, but that murder is upon

malice forethought, and manslaughter upon a sudden occasion.

As if two meet together, and striving for the wall, the one

kill the other, this is manslaughter and felony. And so it is,

if they had, upon that sudden occasion, gone into the field

and fought, and the one had killed the other ; this had beetj

but manslaughter, and no murder ; because all that followed,

was but a continuance of the first sudden occasion, and the

Idood was never cooled till the blow was given. This offence

is not bailable by Justices of the Peace. 2 Burn's, 790,

- , : V. Murder. . i ., .,

Murder, is, when a man of sound memory, and of the

ago of discretion, unlawfully killeth any person, under the

King's peace, with malice forethought, either expressed by

the party, or implied by law ; so that the party wounded or
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hurt, die of the wound, or hurt, within rt ye;'.r and a day.

When an officer is killed in the execution of his office, it is

murder, and the law implies malice. Wherever a person in

cool blood, by way of revenge, beats another in such a man-
ner that lie afterwards dies thereof, he is guilty of murder

;

however unwilling he might have been to have gone so far.

If a master, by premeditated negligence, or harsh usage, cause

the death of his apprentice, it will be murder. It seems to

be agreed, that no breach of a man's v/ord or promise, no
trespass either to lands or goods, no afiront by bare words or

gestures, however false or malicious it may be. and aggravated

with the most provoking circumstances, will excuse him from

l)cing guilty of murder, who is so far transported tiiereby, as

immediately lo tttack the person who oflends him, in such a

manner as manifestly endangers his life, without giving him

time to put himself upon his guard, if he kills him in pursu-

ance of such an assault ; whether the person slain did at all

fight in his defence or not. 'i'he law so far abhors all duel-

ling in cold blood, that not only the principal who actually

kills the other, but also his seconds, are guilty of murder,

whether they fought or not. And it is holden, that the sec-

onds of the party slain arc likewise guilty as accessaries.

They that are present when any man is slain, and do not

their best endeavour to apprehend th? murderer, or man-
blayer, shall be fined and imprisoned, il Burn's, 191 to 795.

By the 4 Vic. c. 6, Sess. 1841. Every offence vvjiich

before the commencement of this Act woukl have amounted

to petit treason, shail be deemed lo be murder only ; and all

persons guilty in respect thereof, whetiier as principals or ac-

cessaries, shall be dealt with, indicted, tried and punished,

as principals and accessaries in murder.

Sec. 3. Every person convicted of murder, or of being

an accessary, before the fact, to murder, shall suflfer death as

a felon ; and every accessary, after the fact, to murder, shall

he liable to be imprisoned for any terra not exceeding four-

teen vears.

Sec. 8. Whosoever shall administer to, or cause to be

taken by any person, any poison or other destructive things

or shall stab, cut, or wound any person, or shall, by any

means whatsoever, cause to any person any bodily injury,

dangerous to life, with intent, in any cf the ca.ses aforesaid,

to commit murder, shall be guilty of felony, and being con-

victed thereof shall suffer death. iii'»; v?r

Sec. 9. Vv'hosoever siiail attcmpl to administer to any

person, any poison or other ucsiruttive thing; or shail shoot

nt any person ; or mIuiII, in any mannfr, atiempt lo di.'-char^r .'

.. i
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any kind of loaded arms at any person, or sliall attempt to

drown, suffocate, or strangle any person, with intent, in any

of the cases, to commit murder, shall, although no bodily

injury be effected, be guilty of felony, and be imprisoned for

life, or for not less than one year. Perpetual.

For directions as to the course of proceedings on an in-

formation and arrest for felonious homicide, and on the ex-

amination of such charge, with the Forms requisite, sec, res-

pectively, Titles—Information, Warrant, Arrest, Examina-

tion, Recognizance, Commitment. .

-«-

HORSES, see CATTLE.

HOUSE OF CORRECTION, see BRIDEWELL and VA-
GRANTS, &c.

HOUSE BURNING, see BURNING. ,

HUE AND CRY.
This is the old common law process after felons, and

such as have dangerously wounded any person ; and it hath

received great countenance and authority by several Acts of

Parliament. When any felony is committed, or any person

is grievously and dangerously wounded, or any person assault-

ed, and offered to be robbed, either in the day or night, the

party grieved, or any other, may resort to the constable of the

vill ; and, 1 . Give him snch reasonable assurance thereof, as

the nature of the case will bear. 2. If he know the name of

him that did it, he must tell the constable the same. 3. If

he know it not, but can describe him, he must describe his

pe-son, or his habit, or his horse, or such circumstances as he

knows, which may conduce to his discovery. 4. If the thing

be done in the night, so that he knows none of these circum-

stances, he must mention the number of the persons, or the

way they took. 5. If none of all these can be discovered, as

where a robbery, or burglary, or felony is committed in the

night, yet they are to acquaint the Constable with the fact,

and desire him to search in his town for suspected persons,

and to make hue and cry after such as may be probably sus-

pected, as being persons vagrant in the same night. For

levying hue and cry, although it is a good course to have



HUE AND CRV. 277

the warrant of a Justice of the Peace, when time will per-

mit, yet it is by no means necessary, nor is it always conve-

nient, for the felon may escape before the warrant be obtained.

The duty of the constable, is, to raise the power of the town,

as well in the night, as in the day, for the prosecution of the

otTender. And he may search suspected houses, or places,

but his entry must bo by the doors being open ; for he cannot

break open doors barely to search, unless the person against

whom the hue and cry is levied, be there ; and then, it is

true, he may ; therefore, in case of such a search, the break-

ing open the door is at his peril, namely

—

-justifiable if he be

there, not justifiable, if he be not there. But it must be al-

ways remembered, that in case of breaking open a door,

there must be first, a notice given to them within, of his bus-

iness, and a demand of entrance, and a refusal, before the

doors can be broken. The constable of the town where the

felony was done, as also every officer to whom the hue and

cry shall afterwards come, ought to send to every other town

round about him, and not to one next town only. And in

such cases, it is needful to give notice in writing, (to the pur-

suers,) of the things stolen, and of the colour and marks
thereof, as also to describe the person of the felon, his appa-

rel, horse, and the like, and which way he is gone, if it may
be. 2 Burn's, 812.

Vn

1

1

HYDROPHOBIA, see DOGS, &.c.

IDLE AND DISORDERLY PERSONS, see VAGRANTS.

m

ir(- INCEST.

By 32 G. 2, c. 17. 1 V. 25. Every man and woman
who shall carnally know each other, being within the degrees

of kindred forbidden in the English Act, made in the thirty-

second year of King Henry the Eighth, concerning pre-con-

tracts, and touching degrees of consanguinity, and shall be

convicted thereof, before the Supreme Court, or Court of Ge-

neral Quarter Sessions of the Peace, shall be set in the pil-

lory for one hour ; and further, shall forfeit the sum of fifty

pounds, to the use of His Majesty's Government, or suffer six

months imprisonment. Perpetual.
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By 10 (i. 1, c. 20. A V. r,\^. The (iencrul «,«.

sioiis, ill tho several counties and iliMtricts, slinll make
such rules and rcgiiliitions as ihey may deem expedient, to

prevent any person from selling, or giving in barter or ex-

change, spirituous li(|uors, to Indians ; and the said rules

and regulations, from time to time to change and alter, and

to impose such fines, penalties, and forfeitures for the breach

thereof, or of any of them, as to the said Justices shall seem

tit and proper. Provided, that any such fine, penalty, or

forfeiture, do* not exceed twenty shillings, for each uiid

every ofrcncc.

Sec. "i. All fin(!s and forfeitures, imposed by the snid

rules and regulations, for any breach thereof, shall be sued

for and recovered, before any one Justice, in the same man-

ner as debts under three pounds are now recoverable ; and

shall be applied, one half thereof to the person Avho shall sue

for the same, and the other half, to the relief of the poor In-

dians in the town or place wherein such ofibncc shall be com-

mitted.

Sec. 3. The (Jeneral Sessions, on complaint nuido u
them, may, in their discretion, deprive any person convicteu

of a breach of the said rules and regulations, of his or her li-

cense to sell spirituous liquors.

Sec. 4. It shall be lawful t'or any two Justices of llic

Peace, to provide for the instruction in reading and writinir,

of any Indian or Indians who may require it, and, for that

purpose, to direct an order to any master or teacher of any

public school in the Province, who may be in the receipt ol

any salary or allowance under any Act or Acts of this Pro-

vince for supporting and establishing schools, thereby direcl-

ing such master or teacher to receive into his school, any In-

dian, male or fenuile, and without fee or reward to instruct

and teach such Indian or Indians to read and write : and any

master or teacher, who shall refuse or neglect to obev anv

such order, shall be deprived of any Provincial allowance

or salary to which he may be entitled for that year. Per-

petual.
'''\'- '

'

: '
-••- -.:: '/•"—;,..:». -

It being provided by the foregoing Act, that the fines

therein mentioned arc to be recovered before one Justice, in

the same manner as debts of the like amount, the proceedings

and the Forms, in prosecutions for the recovery of such lines,

will be the same as in the case of such debts, and will be

found under the Title—Sununarv 'J'rials. Mi' {' w

li
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t h INDICTMENT.
Am. ofTonnos of a public natiiro. tliat i.-*,

—

huoIj nets or

iiUcmptN as tcnij f > tlio projudicn of the coinimiiiity in gi-in-

rftl, aro iiuiirlahlt;. And thereforo, not only nil ucIuhI

hreaches of iIkj peare, as Riots. AflVays, Assaults, ttvc. but

ulso every criminal irr<>7«ilarity llifti tends to disturb the^ooj

order of gov(!rn. "nt, or to c/idansfor or annoy the tran({uil-

lity, welfare, or convenience of Iho public, is punishable by

indictment. The following therefore aro iiitj'elable nusde-

nicanors, viz :

—

1. All oj)en oftcncos aij;ainst Hod and. religion, or

ac;ninst public decency, that tend to cuiiupt the inonils of

the people. Of this sort, are blas|)henjou8 books, or any pro-

fane or obscene publications, bawdy houses, A'c.

2. All crimes that are mala in se, and of evil example.

3. All practices that tend to endanger the Constitution,

n3 bribery at elections, seditious pamphlets, etc.

'1. All contempts of ihe King, or his Courts.

5. All attempts to corrupt, mislead, or pervert |)ublic

justice, or to make it a handle of fraud or oppression.

6. All acts and designs against the common occasions,

iificessities, and general commerce of tlie public. Such as,

unlawful combinations, monopolies, forestalling, engrossing

and regrating, adulteration of victuals, and all public cheats,

&c., &c. In this class are also included, the several kinds

of common nuisances, both positive and negative, namely,

cither positive acts that annoy the public, or the neglect of

some duty which the public have a right to require from the

defendant, and by the omission of which a general incon-

venience arises. It is an indictable r'toi» e, to incite and
solicit a servant to steal his master's g jds, though the ser-

vant do not steal the goods, and no other act be done, ex-

cept the soliciting and inciting. And such offence is indict-

able at the Quarter Sessions, as falling in with that class of

olfences, which, being violations of the law of the land, have

a tendency, as it is said to a breach of the peace, and are

therefore cognisable by that jurisdiction. It seems to be a
good general ground, that wherever a Statute prohibits a
matter of j^uhlic grievance to the liberties and security of a

subject, or commands a matter of public convenience, an
offender against such Statute, is punishable, not only at the

suit of the party grieved, but also by way of indictment, for

his contempt of the Statute, unless such method of proceed-
ing do manifestly appear to be excluded by it. But if a Sta-
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tutonxtcnds only to private persons, or if it extend to all

pfsons in general, but chiefly concerns disputes of a private

nature, it is said that oflences against such Statutes will

hardly bear an indictment. It has been held, that every un-

authorised obstruction of a highway, to the annoyance oftlio

Kings subjects, is an indictable offence. This was held by

Lord Ellenborough C. I., in a case where it was determined

to be an indictable offenca, for stage coaches to stand plying

for passengers in the public streets. Disobeying an order of

Sessions, or an order of Justices, is an indictable offence at

common law. 3 Burn's, 22, 25.

Where a Statute makes a new offence, by prohibiting

and making unlawful, any thing that was lawful before, and

appointis a particular method of proceeding, without mention-

ing an indictment, it seems to be settled at this day, that no

indictment can be maintained. But, upon this, the true

rule of distinction seems to be, that where the offence in-

tended to be guarded against by a Statute, was punishable

before the making of such Statute, prescribing a particular

method of punishing it, there such {^articular remedy is cu-

mulative, and does not take away the former remedy. But

where the Statute only enacts, *' that the doing any act, not

punishable before, shall, for the future, be punishable

in such and such a particular manner," there it is ne-

cessary that such particular method, by such Act prescrib-

ed, must be specifically pursued, and not the common law

method of indictment. Wherever there is a prohibitory law,

if it be still in force, the proper remedy under it, is by in-

dictment ; and where a Statute forbids the commission of

any act, the doing it wilfully, is indictable, although it be

done without any corrupt motive. It is also a clear and es-

tablished principle, that when a new offence is created by an

Act of Parliament, and a penalty is annexed to it by a sepa-

rate and substantive clause, it is not necessary for the prose-

cutor to sue for the penalty, but he may proceed on the

prior clause, on the ground of its being a misdemeanor. .'J

Burn's, 24, 25.

An indictment will not lie for throwing down skins into

the public way, by which a personal injury is accidentally

occasioned. Nor for acting, not being qualified, as a Jus-

tice of the Peace. Nor for selling, short measure. Nor for

excluding commoners, by inclosing. Nor for an attempt to

defraud, if neither by false tokens nor conspiracy* Nor for

secreting another. Nor for bringing a bastard child into a

parish. Nor for keeping a house to receive women with

child, and deliver them. .3 Burn's, 24.
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INFANTS.
I. How FAR ANSWERABLE FOR CrIMES.

By an infant, or minor, is meant, any one who is un-

der the age of twenty one years. It is said, generally, that

those who are under a natural disability of distinguishing be-

tween good and evil, as infants under the age of fourteen

years, which is called the age of dij^^tetion, are not punish-

able by any criminal prosecution whatHoever. But this must

be understood with some allowance ; for if it appear by the

circumstances, that an infant under that age, could distin-

guish between good and evil, as if one of the age of nine or

ten years, kill another, and hide the body, or make excuses,

or hide himself, he may be convicted and condemned, and
forfeit, as much as if he were of full age. In general, it

must be left to the discretion of the Judge, upon the circum-

stances of the case, how far an infant under that age, hath

knowledge to discern between good and evil. Within seven

years of age, there can be no guilt whatsoever, of any capital

oflence, the infant may be chastised by his parents or tutors,

but caimot be capitally punished, because he cannot be guilty,

and if he be indicted for such an ottence, as is in its nature

capital, he must be acquitted. An infant may be guilty of

forcible entry, in respect of personal actual violence ; and

the Justices may fine him therefore. 8 Bui'ri's, 55^o57.
For any notorious breach of the peace, as a riot, batte-

ry, or the like, an infant above the age of fourteen, is equal-

ly liable to suffer as a person of the full age of twenty-one
;

and if an infant judicially perjure himself, in point of age,

or otherwise, he shall be punished for the perjury ; and he

may be indicted for cheating with false dice, &c. With
regard to capital crimes, the actions of infants, on their at-

taining fourteen years of age, are subject to the same modes
of construction as those of the rest of society, and there-

fore they are liable to capital punishments as much as if they

were of full age. An Act making a new felony, extends

not to an infant under the age of fourteen years ; but where
a fact is made felony, or treason, it extends as well to in-

fants above that age, as to others.

II. Their Civil Incapacitirs.

There seems to be no precise age fixed, at which in-

fants are excluded from being witnesses ; and their adniissi-

36
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bility depends upon the sense and reason they entertain of

the danger and impiety of falsehood ; which is to be collect-

ed from iheir answers to questions propounded by the Court.

It has been agreed by all the Judges, that children, of any

age, may be examined on oath, if capable of distinguishing

between good and evil ; but they cannot be examined in

any case without oath. This is now the established rule in

all cases, criminal as well as civil, and whether the prisoner

is tried for a capital offence, or for one of an inferior na-

ture. If a child is too young to be sworn, it follows, as a

necessary consequence, that any account which it may have

given to others, ought not to be admitted. An infant be-

fore twenty-one years of age, shall not be sworn on an in-

quest. A male is of age at twelve years, to take the oath

of allegiance. At twenty-one, and not before, persons may

bind themselves by any deed, and alien lands, goods, and

chattels. Upon which ground, infants may not enter into

recognizance to keep the peace, or to be of the good beha-

viour, but their sureties only. But an infant may bind him-

self to pay for his necessary meat, drink, apparel, physic,

and such like ; and also for his good teaching and instruc-

tion, whereby he may profit himself afterwards ; but if he

bind himself in an obligation, or other writing with a penalty,

for the payment of any of these, that obligation shall not bind

him. Neither will assumpsit lie against an infant, on an ac-

count stated, for an infant is not competent to state an ac-

count. And it is said, that an infant may buy necessaries, but

cannot borrow money to buy ; for he may misapply the mo-

ney, and therefore the law will not trust him, but at the peril

of the lender, who must lay it out for him, or see it laid out.

And it shall be only for necessaries, and not for matters of

luxury, or extravagance ; and if after he comes of age, he is

prevailed on, by surprise or other undue means, to give se-

curity, yet a Court of Equity, on consideration of circum-

stances will relieve. 3 Burn's, 57.

III. Their Civil Capacities.

An infant, without consent of any other, hath capacity

to purchase real estaie, for it is intended for his benefit ; and

at his full age he may either agree thereunto, and perfect it,

or without any cause to be alleged, wave, or disagree to the

purchase ; and so may his heirs after him, if he agree not

thereunto after his full age. A person is of age to be Execu-

tor at seventeen. An infant cannot release a debt. An in-

fant cannot answer but by guardian, but he may sue, either

by his next friend, or by guardian. 3 Burn's, 59.

Ml
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INFORMATION.
This title will treat of the proceedings on informations

given before Justices, upon the great variety of Statutes im-

posing penalties to be recovered, or directing offences to be

otherv»rise punished, or to be enquired into before one Jus-

tice or more. In all instances where a Statute directs that

the information shall be in writing or on oath, the course pre-

scribed must be observed, and in every case it will be safest

and most proper, to take the information in writing, signed

by the party complaining ; but unless an oath is expressly re-

quired, that solemnity need not be observed. Where it is

directed, that the information shall be before two Justices,

or more, they should be together when it is taken. Upon
the information being lodged in the manner requisite, the

Justice or Justices should immediately issue the warrant, or

summons as the case requires, for causing the party com-
plained of to be brought, or to appear before them. If the

information is for a felony or misdemeanor, and indeed in all

cases where the charge is at the suit of the King, and also in

cases between party and party, where the body of the offend-

er is liable, a warrant to arrest, may and should be issued
;

but if it is merely by the party grieved, or other informer for

the recovery of a penalty, or forfeiture, or damages, a sum-

mons to appear and answer to the complaint, is the proper

process. This latter should be served a reasonable time, (in

general not less than three days,) before the day for appear-

ance. On the party being brought up on a warrant, if it is

a charge of felony, on which examinations are to be taken, to

be sent into a superior Court, the course to be observed by

the Justice or Justices, will be found under the Title,—Ex-

amination. When the prosecution is to be heard and deter-

mined before the Justice, if at the time appointed for the

hearing of the case, the party charged does not appear, after

having been duly summoned, the case may be heard and evi-

dence received on the part of the prosecution, and judgment

given as though the party were present, unless in cases where
other proceedings are directed to be had, or 4t is otherwise

provided by the Statute on which the prosecution is founded.

Where the party charged appears, or is brought forward at

the time appointed, but no person appears on the part of the

prosecution, the information must be dismissed, and the de-

fendant, if in custody, discharged. But where both parties

are present for a trial, the Justice or Justices must, in the

liist instance, cause the party charged to be informed of tli^^^
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nature of the charge against him, by having the information

read, or the substance thereof stated to him ; and he must

then be required to plead to it, or say whether he is guihy,

or not guilty. If he pleads guilty, no evidence as to the of-

fence need be produced, but judgment of conviction may im-

mediately be given, and the penalty or other punishment he

awarded, and made known to the defendant. If he denies

the charge, the prosecutor must be called upon to establish it

by evidence. It must here be observed, that if any part of

the penalty sought to be recovered, is to be received by the

party informing and prosecuting ; or he is otherwise to receive

any direct gain or benefit from the conviction of the defendant,

he cannot be a witness in support of the charge, but it must

be proved by other testimony ; but if he is not interested in

any such manner, he may be admitted to give evidence.

After the evidence on the part of the prosecution has been

closed, the defendant may state his defence, and produce tes-

timony on his behalf, and after all the evidence on each side

has been given, the Justice, who in these prosecutions is in-

vested with the powers of a jury, after a consideration of all

the testimony, and of the law relating to the case, must form

and declare his judgment, whether of conviction or acquittal.

If, as is generally the case, the Statute on which the prosecu-

tion is founded, limits a time within which such prosecution

is to take place, it must appear in proof that it was commen-
ced within such limited time after the commission of the of-

fence. The Justices in every case, must also be careful, that

the fine or other punishment they impose, is precisely such

as the Statute, on which the prosecution is founded, directs

or warrants, for the offence of which the party is convicted,

as no other, or further punishment, can legally be substituted

or imposed. Further, and more particular information, if

needed, with regard to the Forms, service and return of war-

rants and summonses, the examination, bailment or commit-

ment of prisoners, the rules of evidence, the proceedings on

summary trials before Justices, and as to Convictions, Writs

of Distress, and of Execution, will be found throughout this

work, under the appropriate Titles. Special Forms of infor-

mation, for several offences of the higher descriptions, and

for some which most frequently occur, are here given ; also

a general Form, which may readily be filled up, so as to

serve in nearly every case, care being taken to set forth

therein, all the substantial averments and statements, which,

by the Statute on which the prosecution is founded, are made

material to constitute the offence charged.

. -yf-..r'>^U~....
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Information for Burning a Dwelling House.

County of ^

eight hundred and -

the said county, A.

Be it Remembered, that on the — day of

- in the year of our Lord one thousand

at in the township of m
C, of the township of in the saia

county, yeoman, cometh before me, A. M., Esquire, one

of Uer Majesty's Justices of the Peace in and for the said

county of , and complaineth and maketh oath, that on

the day of , in the year of our Lord one tliousand

eight hundred and , his dwelling house, situate at

in the township of in the said county, was, as he verily

believes, unlawfully, maliciously, and feloniously set fire to,

and burnt ; and that he the said A. C, hath just cause to

suspect, and doth suspect, that one A. O., of , in the

said county, labourer, did unlawfully, malicioubly, and felo-

niously set fire to, and burn the said dwelling house ; And
thereupon the said A. C, prayeth the judgment of me in the

premises, that my warrant may issue against the said A. O.,

to answer the premises.

Sworn and exhibited before me, the ^ A. C.

day and year first above mentioned.

A. M., J. P.

Information for Uttering Counterfeit Coin : on tStat. 5

Vic. c. 21. Sess. 1842.

County of > The information of A. I., of the township

5 of , in the said county of , labourer,

taken upon oath, before me A. M., Esquire, one of Her
Majesty's Justices of the Peace for the county aforesaid, the

— day of , one thousand eight hundred and .

This informant, on his oath, deposeth and saith, that

on the — day of last past, at the township of in

the said county, A. O., of the township of in the

county aforesaid, did unlawfully, and deceitfully utter, and
pay to him the said A. I., one piece of false and counter-

feited money, made and counterfeited to the likeness and
similitude of the lawful and current coin of the , called

a lawful and current in this Province ; he the said A.

0., then and there well knowing the said piece of money to

have been false and counterfeit. And thereupon he the said

A. I., prayeth that justice may be done in the premises.

A. L
Before nic.
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If the charge is f counterfeiting, diminishing, or ini-

basing coin, the Information must be filled up accordingly.

Common Form of Information for Felony.

County of ) The information and complaint of A. I., of

5 the township of in the county of
, yeo-

man, made on oath before me A. M., Esquire, one of Her
Majesty's Justices of the Peace for the said county of

,

on the— day of , in the year of our Lord one thousand

eight hundred and .

The said informant deposeth and saith, that yesterday,

in the night, or early in the morning of this day, [divers goods

of him the said A. I., to wit have feloniously been sto-

len, taken, and carried away from the house of him the said

A. I., at the township aforesaid, in the county aforesaid, and

that he hath just cause to suspect, and doth suspect, that A. 0.

late of in the said county, labourer, did steal, take and

carry away the same ;] And thereupon he the said A. I.,

prayeth that justice may be done in the premises.

A.I.
Before me,

A. M., J. P.

If the offence is any other description of felony, the in-

formation must, of course, be filled up according to the ma-

terial facts of the case which constitute such offence.

Information for Immoderately Driving a Carriage

;

Stat. 4, G. 4, c. 23. 3 V. 166.

on

County of } The information and complaint of A. I., of

5 the township of in the said county of
,

made before me A. M., Esquire, one of Her Majesty's Jus-

tices of the Peace in and for the said county, on the — day

of , in the year of our Lord one thousand eight hundred

and .

Who saith, that on the— day of , in the year afore-

said, and within forty-eight hours of the time of exhibiting

this information, A. O , of the township of , in the said

county, labourer, did, at the town of , in the said county,

unlawfully drive a certain on and over a certain public

road in the said town of , in 'if d*.moderate, violent, and

careless manner, and not in a moderate and careful manner,

contrary to the form of the Statute in such case made and

provided, wiicrcby the said A. O. hath forfeited the sum ot
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, and hereupon the said A. I. prayeth the judgment of

me the said Justice, and that the said A. O. may be sum-

moned to appear before me, to answer the premises.

A.I.
Before me.

A. M., J. P.

Note.—^The foregoing Form will serve in the case of

any other offence, under the same Act, with only the differ-

ence obviously requisite in the statement of the offence, which

in every case must be set forth as nearly as may be in the

words of the Act.

Information for Recovery of a Penalty for a Breach of
a Regulation of Sessions, inade in pursuance of a

Statute.

County of > The information and complaint of A. I.,

y of the township of , in the said county of

, yeoman, made before me, A. M., Esquire, one of

Her Majesty's Justices of the Peace in and for the said

county, on the day of , in the year of our Lord

one thousand eight hundred and
Who says, that on the — day of , in the year

aforesaid, at , in the county aforesaid, A. O. of
,

in the said county, yeoman, did unlawfully, [here

state the offence according to the facts, and as nearly as

may be in the words of the regulation,] contrary to the

form and effect of a certain regulation in that behalf made
by Her Majesty's Justices of the Peace for the said county,

in General Sessions assembled, in and for the said county,

in and by which said regulation it is ordered, directed, and
declared, that [here state the regulation, as nearly as

may be in the exact words thereof] ; by reason of which

offence, the said A. O. hath forfeited and become liable to

pay the sum of . And hereupon the said A. I. pray-

eth the judgment of me the said Justice, and that the said

A. O. may be summoned to appear before me to answer the

premises. A. I.

Before me,

A. M., J. P.

General Form of an Information before a Justice or

Justices, on a Penal Statute.

County of) The information and complaint of A. I.,

^ of , in the said count of , labourer.

f
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madn before mo, for us, ns the case may be,] o» e ol Her
Majesty's Justices of the Peace in and for the said county,

on the — day of , in the year of our Lord one thou-

sand eight fiundred and
The said informant saith, that A. O., of , in the

next bc-said county, yeoman, heretofore, and within —
fore the date of this information, to wit, on the — day of

, in the year at in the county aforesaid, did

[here set forth the offence, according to the facts, and as

nearly as may be in the words of the Statute declaring such

offence,] contrary to the form and effect of the Statute in

such case made and provided ; whereby the said A. O., hath

become liable to . Whereupon, the said A. I., prayetli

the judgment of me the said Justice, and that the said A.

O., may be summoned to appear before me, to answer the

premises.

A. I.

Taken before me,

A. M. J. P.,

For the Form of the Warrant, see Title,—Warrant.

INNS AND INNKEEPERS, see TAVERNS.

INSOLVENT DEBTORS.
By Stat. 2. W. 4, c. 58. 4 V. 187. It shall and may

be lawful, in any case where any person shall have been

committed to prison under any Execution, by any Justice

or Justices of the Peace, in any cause, tried and determined

before such Justice or Justices, for any two Justices for

the county wherein such person shall be imprisoned, without

fee or reward, to extend the benefit of the Act passed in the

third and fourth years of the reign of His late Majesty King

George the Third, entitled, " an Act for the relief of Insol-

vent Debtors," and the Acts in amendment thereof, to every

such person who may have been committed to prison as

aforesaid, although neither of the said Justices last mention-

ed may have been one of the Justices by whom the said per-

son may have been committed. Perpetual.

Note. It will be observed that, the foregoing clause

only relates to prisoners on Execution. For proceedings re-

lative to prisoners on Capias, see the Acts and directions

immediately following this Note,



INSOLVENT DEBTORS.

The Act of 3 & 4 G. 3, mentioned in the foregoing

clause, is to be found in the 1st Volume of the Provincial

Acts, page 90. The only Acts now in force, in amendment
thereof, as to prisoners on Execution, are the .57 G. 3, c. 1.

3 V. 1. and the beforementioned Act of 2 W. 4, c. 58. 4

V. 187.

By the 2 Vic. c. 40, Sess. 1839. The former Act of

7 W. 4, c. 47, relating to prisoners confined under mesne
process, has been repealed, and the following enactments in

place thereof have been substituted by the said Act of 2

Vic. " It shall be lawful for any debtor, arrested and com-
mitted to jail upon mesne process, to make application to

any Court, Justice or Justices, whatsoever, or whomsoever,

to whom, or to which, such debtor, if confined under exe-

cution might by law make such application, for an order to

be brought before such Court, or Justice, or Justices, in or-

der that such debtor may have an opportunity of taking the

benefit of the Acts in force for the relief of insolvent debt-

ors ; and such order, it shall be lawful for such Court, or

Justice or Justices, to make, in whatever stage the proceed-

ings against such debtor may be ; and if, when brought be-

fore such Court, or Justice or Justices, after the like notice

given as required to be given to the creditor or creditors, in

cases where any debtor is confined under execution, such

debtor shall submit to examination, if required, and take

the oath, make the assignment, and comply with the several

requisites of the Acts in force for the relief of insolvent

debtors, in the like manner, as if such debtor had been im-

prisoned under execution ; and thereupon, if such Court,

Justice, or Justices, shall deem such debtor entitled to his

discharge, he shall be discharged accordingly.

Sec. 3. Provided, that if the creditor or creditors

shall deem it proper so to do, he or they may proceed to

final judgment against the debtor, notwithstanding such dis-

charge from imprisonment imder mesne process, and, upon
such judgment, to issue execution against the lands and real

estate, or the goods and chattels of such debtor, and, if

upon such grounds shown to the Court, or Justice, or Jus-

tices, bj whom, or from which, such mesne process may have

been issued, such Court, or Justice, or Justices, shall by any
rule or order, permit such creditor or creditors so to do, but

not otherwise, to issue execution also against the body of such

debtor.

Sec. 4. Such Court, Justice, or Justices, before whom
any debtor, imprisoned under mesne process, may be brought

as aforesaid, before ordering the discharge of the said debtor,

37
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shall require and compel tlio said debtor, if it shall he deemed

just 80 to do, to sign a plea of confession, or to admit any fact,

or facts, document, or documents, or papers whatsoever, as

evidence to be used on any trial, or to impose any other terms,

as a condition of the discharge of the debtor, as such Court,

Justice, or Justices, may deem reasonable and just. Per-

petual.

As the Acts already specified or alluded to for the relief

of Insolvent Debtors, are very voluminous, and the examin-

ations of such debtors always take place in the county town

where the several Volumes of the Provincial Statutes can

readily be referred to, and as gentlemen of the legal profes-

sion, on the part both of debtor and creditor, almost invari-

ably attend such examinations, and by whom all the requisite

papers are prepared, it is deemed quite unnecessary to recite

here, the several provisions of the said Acts. Moreover, it

is for many reasons highly desirable to bring this Work within

the most moderate compass, consistent with affording to Ma-

gistrates, all information really needful to the right discharge

of their various duties.

JURIES.
Bv the 1 Vic. c. 6, Sess. 1838. Every person, not

hereinafter exempted, who shall have been actually resident

in the county for which he shall be summoned, for tv.elve

calendar months, and bhall own, and be possessed of a free-

hold estate within such county, of the clear yearly value of

fifteen pounds, or a personal estate of the value of three hun-

dred pounds, shall be liable to serve as a grand juror, or sliall

own, and be possessed of a freehold estate within such county,

of the clear yearly value of forty shillings, or a personal es-

tate of the value of one hundred pounds, shall be qualified

and liable to serve as a petit juror. Provided, that no per-

son shall be liable to serve on Grand or Petit Juries, more

than once in three years respectively, unless in such cases

where a new summons shall be issued for jurors, to supply

the place ofjurors not attending as hereinafter directed. [Tiie

following persons, among several others, are, by the foregoing

clause, exempted from serving on Juries :—Members of the

Executive and Legislative Councils, or of the House of As-

sembly, the Officers of Her Majesty's Courts, the Officers

and Clerks belonging to, and Labourers actually employed in

the Naval Yard, or Ordnance, or in or to the Departments
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of the Customs and Excise, and Tost (Jllic* Miu sior«, Vt-

toniies, Physicians, Surgeons, Engine, nnd !• '-men, p» ons

ahove sixty yoars of age, and the Cashiers, > r Accoun int»

and Tellers, actually employed in the several lianks.]

Sec. 7. The said General Sessions shall from time to

time, alter, or change, any one or more of the said three Jus-

tices, and select others in their room, or in the place of any
one or more of them, and such Justices, so newly selected,

shall be sworn as aforesaid.

Sec. 8. The aforesaid lists of Grand Jurors shall once

in every three years, or oftener if the General Sessions shall

so direct, be revised by the said three Justices, and the She-

ritV, and new lists made up and returned in the manner herein

before directed. Temporary.
By the .3 Vic. c. H, Sess. 1840, Sec. 6. The third Sec-

tion of the foregoing Act of 1 Vic. c. 6, is repealed, and it

is enacted, that it shall be the duty of the three Justices, ap-

pointed under the before recited Act, to prepare and return,

with the Sheriff or his Deputy, once in every year, in the

month of December, to the Prothonotaries or Clerks of the

several Courts, lists of all persons not exempted, and qualified

to serve on Petit Juries ; and, in order to make up such lists,

such Sheriffs, Deputy Sheriffs, and Justices, shall have the

right of free access to all public documents, in whosoever

custody they may be. Provided, that no person returned as

a petit Juror, shall be i)ut on the Grand Jury list. Tempo-
rary. .,..

,
, .,.:.... ;:-;;

m

291

JURISDICTION, see JUSTICES, and SESSIONS.

Xti ).•'!

JUSTICES OF THE PEACE.
Justices of the Peace are judges of record, appointed

by the King to be Justices within certain limits, for the con-

servation of the peace, and for the execution of divers things

comprehended within their Commission, and within divers

Statutes conmiitted to their charge. And a record or me-
morial made by a Justice of the Peace, of things done before

liiin, judicially, in the execution of his office, shall be of such

credit that it shall not be gainsaid. One man may affirm a

thing, and another man deny it, but if a Racord once say the

word, no man shall be received to aver, or speak ag^iinat it.
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And, therefore, to avoid all contention, while one saith one

thing, and another aaith another, the law reposes itself, wholly

and solely in the report of the Judge. And hereof it cometh,

that he cannot make a substitute or dej)uty in his olTice, see-

ing that he may not put over the confidence thnt is put in

him. Great cause therefore have the Justices to take heed.

that they abuse not this credit ; either to the oppression of

the subject by making an untrue record, or the defraudiriif^ of

the King, by suppressing the record that is true and lawful.

Hereof also it cometh, that if a Justice of the Peace, certify

to the King's Bench, thnt any person hath broken the ponce

in his presence, upon this certificate such person shall bo

there fined, without allowing him any traverse thereto. ;}

Burn's, 108. [Such a Certificate to the Supreme Court of

this Province, will doubtless have the same force and oftbct.)

I. Or THE Commission of Justices of the Peace.

' The Form of the Commission of Justices of the Peace in

this Province, at the present day, is as follows :

—

Province

of

Nova Scotia.

Victoria, by the Grace of God, of the Ijnited Kingdom

of Great Britain and Ireland, Queen, Defender of the Faith,

and of the United Church of England and Ireland, on Earth

the Supreme Head. To A. B., C. D., &-c.. Greeting, Know
ye, that We have assigned you, jointly and severally, and

every one of you, our Justices to keep our Peace, in our

County of and to keep and cause to be kept, all the

Ordinances and Statutes for the good of the peace, and for

preservation of the same ; and for the quiet rule and govern-

ment of our people, made, in all and singular their articles,

in our said County, (as well within liberties as without,) ac-

cording to the force, form and eflect of the same ; and to

chastise and punish all persons that offend against the Form

of those Ordinances and Statutes, or anyone of them, in the

aforesaid County, as it ought to be done, according to the

Form of those Ordinances and Statutes ; and to cause to

come before you, or any of you, all those, who to any one

or more of our people, concerning their bodies, or firing of

their houses, have used threats, to find sufficient security for

the peace, or their good behaviour towards Us and our peo-

ple ; and if they shall refuse to find such security, then,

them in our prisons, until they shall find su(?fj security, to
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rause fo be safely kept. We have also assigned you, and
evi'iy two or more of you, (of vvliom any one of yoti the

nforesnid A. H., C. I)., etc.. We will siml! ho one,) our

Justices aforesaid, to enquire the truth more fully, by the

onth y>i iOo<\ and lawful men of tlio aforesaid County, by

whom the truth of the matter shall he the helter known, of all

and all manner of fi.'lonies. poitioniiiijs, enchantments, sorceries,

arts, magic, trespasses, forcstallings, regratir!i,'s, ongrossinj^s,

and extortions whatsoever, and of all and singular other

crii' IS and offences, of which the Justices of our Peace may
or ought lawfully to enquire, by whomsoever, and after what
maimer soever, in the said County done or f)er|)etratcd ; or

which shall happen to be there done or attempted ; and also,

of all those, who in the aforesaid County, in companies, against

our peace, in disturbance of our f)cop!e, with armerl force,

have gone or rode, or hereafter shall j)resume to go or ride
;

and also of all those w iio shall have there lain in wait, or

hereafter shall presume to lie in wait, to malm, cut or kill

any of our people ; and also of all victuallers, atul all and
singular other persons, who, in the abuse of weights or mea-

sures, or in selling victuals, against the Form of the Ordi-

nances and Statutes, or any one of them, therefore made for

the common ben( titof our Province of Nova Scotia, and our

people thereof, have offended, or attempted, or hereafter

shall presume, in the said County, to offend or attempt ; and

also of all sherifi's, IxulitVs, stewards, constables, keepers of

gaols, and other officers, who, in the execution of their of-

fice, about the premises, or any of them, have unduly be-

haved themselves, or hereafter shall presume to behave them-

selves unduly : or have been, or shall happen hereafter to be

careless, remiss, or negligent in our aforesaid County ; and

of all and singular articles and circumstances, and all other

things whatsoever that concern the [premises, or any of them,

by whomsoever, or after what manner soever, in our afore-

paid County, done, or perpetrated, or which, hereafter, shall

there happen to be done or attempted, in what manner so-

ever ; and to inspect all indictments whatsoever, so before

you taken, or before others late our Justices of the Peace in

the aforesaid county, made or taken, and not yet determined
;

and to make and continue processes thereupon, ag-ainst all and
singular the person or];crsons so in<lictcd, or who before you,

hereafter, shall happen to be irniicted, until thoy can be taken,

or to be taken, surrender themselves, or be outlawed : and
to hear and determine, all and singular the felonies, poison-

ings, enchantments, sorceries, arts, magic, assaults, balte-

fies, breaches of the peace, trespasses, forestaliings, regrat-

293
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f

iiigs, ingiossings, extortions, unlawful assemblies, indictments

aforesaid, and all and singular other the premises, according

to the Laws and Statutes of England, and according to

the Laws and usnges of our said Province of Nova Scotia,

not being repugnant thereto, as in the like case it has been

accustomed or ought to be done ; and the same olVcnders,

and every of them, for their oHcnccs, by lines, ransoms,

amerciaincnls, forfeitures, and other means, as according to

the law aforesaid, or Form of the Ordinances and Statutes

aforesaid, it has been accustomed or ought to be done, to

chastise and punish.

Provided always, that if a case of ditHculty upon the

determination of any of the premises, before you, our said

Justices of the Peace, or any two or more of you, shall hap-

pen to arise, then, let judgment in nowise be given thereon,

before you, or any two or more of you, unless in the pre-

sence of the Chief Justice of our said Province of Nova

Scotia, for the time being, or of some one of our Justices of

our Supreme Court for the same Province, or of one of our

Justices, appointed to hold the Assizes in the aforesaid County.

And, therefore, we conmiand you, and every of you.

that to keeping the Peace, Ordinances, Statutes, and all ami

singular other the premises, you diligently apply yourselves:

and that, at certain days and places, which you or any such

two or more of you, as is aforesaid, shall appoint for these

purposes, into the premises ye make inquiries ; and all and

singular the premises hear and determine, and perform, and

fulHI them in the aforesaid form, doing therein what to jus-

tice appertains, according to the Law and custom of England.

and according to the Laws and usages of our said Province

of Nova Scotia, not being repugnant thereto. Saving to us,

the amerciaments, and other things to us therefrom belong-

ing; and we command, by the tenor of these presents, our

SherifFof our said County of , that at certain dayi-' and

j)laces, which you, or any such two or more of yon as is

aforesaid, shall make known to him, he cause to come be-

fore you, or such two or more of you as aforesaid, so many,

and such good and lawful men of our said county, (as well

within liberties as without,) by whom the truth of the mat-

ter in the premises, shall be the better known and inqtiircd

into; lastly we have assigned you the said A. B., Esquire,

Keeper of the Rolls of our Peace in our said County ;
and

therefore you shall cause to be brought before you, atid your

said fellows, at the days and places Jiforesaid. the writs, re

ceipts, processes, and indictments aforesaid, that they rmiy If

inspected; and by a due course determined as is aforesaid.
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In witness whereof, wo have rausod these our Letters to be

made patent. Witness our truly ite., ite., at Hahrax, Ac,
Know ye that we have assigned you.] This is fouiuied

on the Enghsh Statute of the 1 Kd. 3, e. 16. by which, '• I-'or

the better keeping and njuintenancc of the peace, the Kint;:

wills, that in every county, fjood Uien and lawful. whi<h be

no maintainers of evil, or barretors in the country, shall bo

assigned to keep the peace." From this Act we are to dale

that great alteration in the Knglish Constilulion, whereby the

election of (.-onservators of the peace was taken from the peo-

ple, and translated to the assignment of the King. And here

we may observe, that the Commission hath two parts, or con-

sists of two diiVerent assigntnents : By this tirst assignment,

any one or more Justices have as well all the ancient power,

touching the peace, which the Conservators of the peace had

nt the common law, as also that w hi>le authority which the

Statutes have since added thereto. 'I'he second assignment

defines their powers in Sessions. [See Title—Sessions.]

Jointly and severally, and every one of you.] What-
soever any one Justice alone may do, the same also may law-

fully be done by any two or more Justices; but where the

law gives aut'.iority to two, there one alone cannot execute it.

And yet where a Statute appoints a thing to be done by two

Justices, or more, if the offence be any misdemeanor, or mat-

ter against the peace, there, upon comj>Iaint made of the of-

fence to any one of those Justices, it seems that one of them
may grant out his warrant to attach the offender, and to bring

him before the same Justice, and the other Justice, so ap-

pointed, (at some convenient place,) and then they to iiear

iuid determine the same. But it seems that when a thing is

appointed by any Statute to be done, by or before one per-

son certain, such thing cannot be done by or before any other ;

and by such express designation of one, all others are exclu-

ded, and their proceedings therein are, coram nonjudice.

Our Justices.] In that the King calls them our Justi-

ces, their authority determines of course by his death or de-

mise. But by the 1 Anne, St. 1 , c. 8, <§< ii.—No patent, or

grant of any office or employment, shall determine by the

King's death or demise, but shall continue in force for six

months after, unless in the mean time made void by the

successor. Also, before his death or demise the King may
determine the Commission at his pleasure ; and that either

expressed, as by writ under the great seal, or by implication,

by making a new Commission and leaving cut the former

Justices names. But until notice, or publishing of the new
commission, the acts of the former Justices are good in law.

"s.-i?
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Indorsing
Warrants is-

sued in aiio>

ther County.

To keep our Peace.] By these words, ourpeace, when
the King dies, the surety of the peace is discharged, for

when he is dead, it is not his peace.

fn our County of ] Here are two considerations :

one is, how far a Justice can act when he is out of the coun-

ty ; and the other is, when he is in the county, how far his

power extends to other counties. As to the former case,

when he is out of the county, it is said, that the Justices

have no coercive power when out of the county ; and there-

fore, that an order of bastardy, 'or for payment of labourer's

wages, made by them out of the county, is not binding.

Yet it is said, that recognizances, and Mr/bnnafion« volun-

tarily taken before them, in any place, are good. And Lord

Hale says, that a Justice of the Peace may do a ministerial

act out of his county, as examining a party robbed, as toliis

knowledge of the felons, but that he cannot do a compulsory

act, as committing a person for not giving recognizance.

Justices, either of the county from which tenants fraudulent-

ly remove goods, or of that in which they are concealed, may

convict the offenders in their respective counties. Unless

facts are stated to make the contrary appear, the Court al-

ways presumes in favour of the acts of inferior jurisdictions.

3 Burn's, 115-16.

By the 54 G. 3, c. 15. <§^ 7. 2 V. 122. In case any

person against whom a warrant shall be issued, by any Jus-

tice or Justices of the Peace of any county, district or place

out of the jurisdiction of the Justice or Justices granting such

warrant, it shall be lawful for any Justice or Justices of the

Peace, of the county, district, or place, where such person

shall escape, go into, be, or reside, and such Justice or Jus-

tices, is, and are, hereby requires upon proof being made

upon oath of the handwriting of the Justice or Justices grant-

ing such warrant, to indorse his or their name or names on

such warrant, which shall be a sufficient authority to the per-

son or persons bringing such warrant, and to all other persons

to whom such warrant was originally directed, to execute

such warrant in such other county, district or place, out of

the jurisdiction of the Justice or Justices granting such war-

rant as aforesaid, and to apprehend and carry such offender

or offenders before the Justice who indorsed the warrant, or

some other Justice or Justices of such other county, district,

or place where such warrant was indorsed ; and in case the

offence shall be bailable in law, and the offender shall be ready

and willing to give bail, for his appearance at the ne,\t Sitting

of the Supreme Court, or next General Quarter Sessions of

the peace, to be held in and for the county or district within
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which the offence was committed, such last mentioned Justice

or Justices shall and may take bail of such offender or offend-

ers, for such appearance, in the same manner as if the Jus-

tice or Justices of the Peace of the county, district, or place

where the offence was committed might have done ; and the

Justice or Justices who shall take bail as aforesaid, shall de-

liver the recon;nizance, together with the examination or con-

fession oi such offender, or offenders, and all other proceed-

ings relative thereto, to the constable or other person, so ap-

prehending such offender as aforesaid, who is hereby requir-

ed to receive and deliver over such recognizance, examina-

tion, and other proceedings, to the Clerk of the Supreme
Court, or Clerk of the Peace of the county or district where

such offender or oflftjnders is or are required to appear, by

virtue of such recognizance. And in case the offence for

which such offender or offenders shall be so apprehended and

taken, be not bailable in law, or such offender or offenders

shall not give bail for his or their appearance as aforesaid, to

the satisfaction of the Justice or Justices before whom he or

they shall be brought as aforesaid, then, and in that case,

the said constable or other officer, shall carry and convey

such offender or offenders before one of His Majesty's Jus-

tices of the Peace of the county, district or place where such

oH'ence was committed, there to be dealt with according to

law." Perpdual.

And to keep, and coiise to he kept, all Ordinances and
Statutesfor the good of the Peace.] It seems certain, that

by virtue hereof, they may execute all Statutes whatsoever,

made for the better keeping of the peace, as well those Sta-

tutes made belore the reign of Ed. 3, in whose time Justices

of the Peace were first instituted, as those made since. The
power however of Justices of the Peace in relation to those

former Statutes, seems entirely to depend on the King's

Commission, and yet hath always been unquestionably al-

lowed. From whence it appears, that regularly the King,

by his commission, may authorise whom he pleases to exe-

cute an Act of Parliament. But if no power be expressly

given in any such Statute, to any one Justice alone, he can-

not proceed upon it, but he may prefer the cause at the Ses-

sions, and work it to a presentment upon the Statute. But
besides the Statutes relating to the peace, there are also

many other Statutes which are not specified in the Commis-
sion, and yet are conimitted to the charge and care of the

Justices of the Peace, by the express words of such Statutes

;

and all such Statutes are to them a suflficient warrant and
commission of themselves, although they be not recited in

33
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the commission, and are to be executed by them, according

as the same Statutes themselves do severally prescribe and

set down.
Andfor the quiet government of our people.] Of our

people ;—yet it seems, that the subjects of a foreign prince,

coming inta the country, and living under the protection of

Qur King, shall be subject to, and have the benefit of tlie

laws, in respect of the local allegiance which they owe to him.

Concerning their bodies.] If a man is in fear that

another will hurt his servants, or cattle, or other goods, the

surety of the peace shall not be granted ; but if one threatens

to hurt a man's wife, or child,^ lie may crave the peace, by

virtue oi' these words.

Have used threats.] It should seem, from the many
causes which from time to time have been adjudged suffici-

ent to bind to the good behaviour, that this expression is not

to be understood of words only, but of threatening actions

likewise ; or any thing whereby a man has just cause to ap-

prehend the burning of his houses, or some bodily hurt to be

done to him.

To find sufficient security.] This is done by recogni-

zance ; by a reasonable intendment of law, more than by any

especial law in that case provided.

Foi- the peace or their good behaviour.] A Justice of

the Peace is authorised to require surety of the peace for a

limited period, (e. g. two years,) according to his discretion,

and that he need not bind the party over to the next Sessions

only.

In OUT prison.] The King's prison is the common
gaol of the county, 'd Bum's, 118-121. [Note.—But by

sundry Statutes, Justices of the Peace are authorised to com-

mit for certain offences, either to the gaol, or to the house

of correction, according to their discretion.]

A Justice of the Peace has authority to issue his war-

rant for the arrest of a party, charged with having published

a libel) and upon his neglect to find sureties to answer the

charge, may commit him to prison, there to remain, till de-

livered by due course of law. 3 Burn's, 254-799. The

publishers and distributors of impious and seditious libels,

may be instantly taken up by a warrant of a Justice, and held

to bail. 3 Burn's, 253, 255.

We have also assigned ^ou and every two or more of

you.] Here begins the second part of the Commission, or

the second assignment : all the business within which as-

signment belongs to the Sessions of the Peace. And by this

it appears, that two Justices may hold a Sessions, but that

one Justice cannot.
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By the oath of good and lawful mm.] Thai is, by a

Jury sworn.

Of all and all manner of Felonies.] That is, either

by the Common Law, or by Statute. Though the Com-
mission doth not mention murders, and manslaughters,

by express name, but only felonies generally, yet by these

general words, they have power to hear and determine mur-

der and manslaughter ; and also may take an indictment of

a se defendcndo. But though the Justices have this power,

yet they do /lot ordinarily proceed to hear and determine

these offences, and rarely other offences without clergy. In

cases of great moment, they bind over the prosecutors, and
bail the party, if bailable, to the next gaol delivery ; but in

smaller matters, as petit larceny, and some cases within

clergy, they bind over to the Sessions. But this is only a

point of discretion and convenience, not because they have

not jurisdiction of the crime. So, also, an inquisition of

self-murder, if the body cannot be seen, and so not enquir-

ed of by the coroner, may be taken before Justices of the

Peace, for it is a felony, and within the extent of their com-
mission. So, also, if a person hath committed treason, though

the Justices have no cognizcince of it as treason, yet they

have cognizance of it as a felony, and as a breach of the

peace ; and therefore, a Justice of the Peace, upon informa-

tion on oath, may issue his v/arrant to take the traitor, and
may take his examination and commit him to prison.

Trespasses.] This is founded on the Statute of the

34 Ed. 3, c. 1, which enacts, that the Justices assigned,

shall have power to restrain the offenders, rioters, and all

other barrators, and to chastise them according to their tres-

pass or offence. And upon this Mr. Hawkins observes, that

the word trespass, is of very general extent, and in a large

sense, not only comprehends all inferior offences which are

properly and directly against the peace, as assaults and bat-

teries, and such like, but also all others which are so, only

by construction, as all breaches of the law in general, are

said to be. Yet it hath been settled, that Justices of the

Peace have no jurisdiction over forgery, or perjury at the

common law, for inasmuch as the chief end of the institu-

tion of these Justices, was, for the preservation of the peace

against personal wrongs, and open violence, and the word
trespass in its most proper and natural sense, is taken for

such kind of injuries, it shall be understood in that sense

only in the said Statute and Commission ; or at the most to

extend to such other offences only, as have a direct and ini-

incdiate tendency to cause such breaches of the peace, as

li
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libels and such like, which, on this account, have been ad-

judged indictable before Justices of the Peace. 3 Burns,
121-3.

Forestalling8, Regnilings, Engrossings.] The opo
ration of the Statutes of this Province iigainst these of-

fences, is suspended at present, but they still continue often-

ces, punishable by indictment at the common law.

Extortions.] The intent of tliis word, is, to enquire

of those who have done excessive wrongs ; for wrong done

by any one is properly trespass, but excessive wrong done by

any one is called extortion ; and this is more properly in olli-

cers, as sheriffs, mayors, bailiffs, escheators, and other ofli-

cers whatsoever, (as well spiritual as temporal,) who, by

colour of their office, have done great opj)ression and exces-

sive wrong to the King's subjects, in taking excessive re-

wards, or fees for doing their oflices. The Justices have do

express power given to them over this offence, by any Sta-

tute ; upon which Mr. Hawkins observes, that Justices of

the Peace have jurisdiction of all inferior crimes within their

Commission, whether such crimes be mentioned in any Sta-

tute concerning them, or not, for that all such crimes are

either directly, or at least, by consequence and judgment of

law, against the peace ; and upon this ground, principally,

he says, as he apprehended^ it was lately resolved, tlmt they

may take an indictment of extortion.

And of all and singular other crimes and, offences, of

which the Justices of our Peace raay, or ought, lawfalhi

to enquire.] Which general words, seems to include the

vast numoer of offences over which they have a jurisdiction

given to them, by many Statutes, and which are not parti-

cularly mentioned in the Commission.

And also of all those, who in companies, against our

yeace, in disturbance of our people, with armedjorce, have

gone or rode.] By these words, they are to enquire of riot?,

routs, and all unlawful assemblies. 3 Burn's, 123.

Weights or Measures.] Selling by false weights or

measures, is a misdemeanor at common law, indictable be-

fore Justices of the Peace. [Also, see Title—Weights and

Measures.]
, , ,

And also, of all sheriffs, bailiffs, steimirds, consta-

bles, keepers of gaols, and other officers who, in the exe-

cution of their offices, have unduly behaved themselves.]

This clause is as ancient as the 4 Ed. 3, c. 2, on which il is

founded. And it hath been sutfered to remain in the Com-

jnission, not as of any necessity at all, (since it is iucidtnl

to every Court of Record to do correction upon whatsover

.iis:-;i
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ofTicers and iniiiistcrs do s'jrvc thcin,) but only for the ;)luinfr

tJcclaralion ol" the power of these Justices in that behalf,

and for the more assured tcrrifyiiifi; of such as shall, either of

toiitciupt or ucgligence, do that which is amiss.

And to iufipcd all Indictments so before you taken.]

|5iit they cannot proceed upon indictments taken before Co-

roners, or Justices of Oyer and Terminer, or j^aol-delivery.

Ol' before otlier our late Justices.] Thiy is founded

oil the Stat. 11 H. (3, c. 6, which enacts, timt no indict-

ment, plea, suit, or j)rocess, shall bo discontinued by a new
tommission, but the Justices in the new commission, after

lliey shall have the records of the same |)leas and processes

before them, shall have power to continue the said pleas and
processes, and to hear and finally determine the same, as

the former Justices might have do)ie.

And to make and continue processes.
\ This is by ven-

ire, distringas, capias, or exigent, as the case shall be.

And it difl'ers from a warrjint, in that a v» arrant is only to

attach and convene the fMirty, before indictment, and may
be either in the name of the King or of the Justice ; but the

process issues after indictment, and must be in the name of

the King only.

Until they can be taken, surrender themselves, or be

outlaived.] For the process is sent out to this end, that

eitiier the |)arty shall come in to answer and to be justified by

the law, or else that he shall, for his contumacy, be depriv-

ed of the benefit of the law.

Hear and- determine.] This j^ower \\as first given to

them by the Statute of the 18 Ed. 3, c. 2, and afterwards

confirmed and enlarged by divers other Statutes. Yet this

clause doth noi in propriety make the Justices of the Peace

Justices of Oyer and Terminer, because that is a dist'.ict

commission ; and therefore a Statute limiting an olVence to

be heard and determined before Justices of Oyer and Termi-
ner, gives not the power therein to Justices of the Peace.

And thereupon it is said, that although they have power to

liear and determine felonies, yet they cannot deliver a person

suspected thereof, by proclamation, (as Justices of gaol de-

livery may,) until an inquisition taken ; but if an incjuisition

be taken and an ignoramus found, they may deliver him,

us it seems. Likewise, although Commissioners of Oyer and
Terminer may indict and try at the same Sessions, yet it

hath been ruled otherwise in cases of Justices of the Peace,

unless by consent ; but certainly, constant usage and learned

opinion, must give that exposition upon those rctiolutions, that

It must extend only to jropuiar actions, or indictments for

misdcmcanorp. and not to cases of fclonr.
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1})/ fines, ransoms, amerciaments, forfeitures, and
other means,—to chastise and punish,] But the Justices

inny not award any rc<.omperise to the party wronged, other-

wise than by persuasion. Nevertheless, these words are in-

serted, not as of necessity, (for the punishment of all oflend-

ers is implied in the word determine,) but for the plainer

declaration of the Justice's power, and for the more assured

terrifying of oflenders.

If a case of difficulty shall happen to arise,] That is,

a difficulty in point of law.

Then let judgment in nmuise be given.] But yet if

they list to proceed without the Judge's advice, their judg-

ment is not void ; but it stands good and effectual until it be

reversed by a superior Court.

At certain days and places.] That is, when they hold

their Sessions, which they are empowered and required to do

by several Statutes, 3 Burn's, 124-5.

For further particulars respecting the powers and duties

of Justices in Sessions, and their manner of proceeding there-

in, see Title,—Sessions.

By 4 Vic. c. 4. Sess. 1841. Where any felony or

misdemeanor shall be committed on the boundaries of two or

more counties, or within 500 yards of any such boundary,

or shall be begun in one county and completed in another,

such offence may be dealt with, enquired of, tried, determin-

ed and punished, in any of the said counties, in the same

manner as if it had been actually and wholly committed there-

in. Feipetual.

II. Oaths of Offick to be taken by Justices of the

Peace.

On renewing or issuing a Commission of the Peace, there

comes a writ of Dedimus Potestatum, directed to some anci-

ent Justice (or other,) to take the oaths of office of the per-

son or persons named in such Commission. In addition to

the oath of office, the oaths of allegiance and supremacy are

usually taken. The form of the Oath of Office is as follows

:

" Ye shall swear, that as Justice of the Peace in the county

of , in all articles in the King's commission to you di-

rected, you shall do equal right to the poor and to the rich,

after your cunning, wit, and power, and after the laws and

customs of the realm, and Statutes thereof made
;
[and after

the Statutes of this Province.] and ye shall not be of conn-
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spI of any qtiarrel Iinnn^iiig before you ; and that ye hold your

Sessions after the form of the Statutes thereof made ; and

the issues, fines, and amereiaments that shall happen to he

made, and all forfeitures which siinll fall before you, ye shall

cause to be entered without any concealment, (or embezzl-

ing,) and truly send them to the King's Exchequer. Ye shall

not let for gift, or other cause, but well and truly ye shall do
your office of Justice of the Peace in that belmlf : And that

you take nothing, for your office of Justice of the Peace to

be done, but of the King, and fees accustomed, and costs

limited by Statute. And yo shall not direct, nor cause to be

directed, any warrant, (by you to be njade,) to the parties,

but ye shall direct them to the Sheriff of the said county oi

other the King's officers or ministers, or other indifferent

persons, to do execution thereof. So help you God."
This oath seems to be founded on the Statute of the 1

3

, R. 2, c. 7, which enacts, that the Justices shall be sworn
duly and without favour, to keep, and put in execution, all

the Statutes and Ordinances touching their office. li

Burn's, 125.

in. Some General Directions relating to Justices

OF THE Peace, not falling under ant particular
Title of this Book.

Regularly, Justices of the Peace ought not to execute Justice not to

their office in their own case, but cause the offenders to be actmlusown

convened or carried before other Justices or desire the aid of

some other Justice being present. The Mayor of Hereford

was laid by the lieels, for sitting in judgment in a cause

where he himself was lessor of the plaintiff, in ejectment,

|es of the though he by the Charter was sole judge of the Court.

Neither can a Justice act at Sessions, where a matter,

which concrens any office he may hold, comes in question.

An order of removal of a poor person was quashed, because

one of the Justices who made the order, was, at the time, an
inhabitant of the place from whence the pauper was removed,

and charged to the poor rate there. And by the Court, no
rule of law, or reason is more established, than that a judge

ought to stand disinterested.

Yet in some cases, if the Justice shall act in his own Assaulting or

cause, it seems to be justifiable, as when a Justice shall be abusing a Jus-

assaulted, or, (in the doing his office especially,) shall be
'"'*

abused to his face, and no other Justice present with him
;

then it seems he may commit such offender, until he shall

fin4 sureties for the peace or good behaviour, as the case

I. ,.
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slinli roqtiiro. IJut if any other Juslico be present, it vvpro

fittinjT to desire his aid. If a .luslice exceed his authority in

j^ranting a warrant, yet the olHcer must execute it, and is

indornniHed for so doing : but if it be a case in which he hath

no jurisdiction, or in a nialter whereof he hath no cogni-

zance, the officer ought not to execute such warrant, so that

the officer is bound to take notice of the authority and juris-

diction of the Justic(\ (lint see, hereafter, tlie Act respect-

ing the protection of .luslices, Constabh^s. and other olTicers,

with regard to the execution of warrants.) If a Justice send

a warrant to a constable to take up one for slander, or tlio

like, the Justice hath no jurisdiction in stich cases, and tiio

constable ought to refuse the execution of it.

Where an Act of Parliament gives power to two Jus-

tices, Haally to hear and determine any offence, or when they

are to do any other judicial ad, as making an order of has-

tardy, adjudging the settlement of a pauper, appointing over-

seers of the poor, allowing the indentures of a parish appren-

tice, and such like, it is necessary that they should be both

together, to hear the evidence and to consult together.

In respect to granting a Supersedeas in bailable otleiirps.

it is said that the legality of it is very doubtful, and that at

any rate it cannot hold where the party is convicted, in tlin

first instance, as a rogue and vagaband, and committed in

execution, for there he is clearly not bailable.

In summary convictions, the party ought to be heard

and for that purpose ought to be summoned in fact ; and if

the Justice proceed against a person without summoning him.

it would be a misdemeanor in him, for which an information

would lie. But before an information is granted, the Court

will first require that the conviction be removed before them.

When a Justice is convicted on an Information, he must

appear in Court in person to receive judgment.

If a Justice of the Peace refuses to proceed in a can.so

depending before him, a mandamus may be issued to compel

him to do so, and to determine the matter.

Where a special authority is given to Justices out of

Sessions, it ought to appear in their orders that such autho-

rity was exactly pursued. In all cases where Justices may

hear and determine out of Sessions, (viz. on their own view.

or confession, or oath of witnesses,) the Justices ought to

make a record in writing under their hands, of all the mat-

ters and proofs ; which record, notwithstanding, in many cases

they may keep by them. In all cases of convictions, the Jus-

tices should return the convictions to the next Sessions.

On the point, whether a Justice may issue his warrant

for offiMU^Ps cognizable only in the Sessions, Mr. Hawkins
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saitli thus : It seems tlint anciently no one Justice could le-

gally make out a warrant for an oftence against a penal Sta-

tute, or other misdemeanor, c(M^nizable only by a Sessions of

two or more Justices, for that one sinji^le Justice hath no ju-

risdiclion of such ottence ; and regularly, those only who have

jurisdiction over a cause can award pro<'ess concerning it, yet

the long, constant, universal, and uncontrolled practice of

Justices of the Peace, seems to have altered the law in this

particular, and to have given them an authority in relation

to such arrests, not now to be disputed. However, it seems

best in ordinary cases, and more consonant to the i)ractico

of the Superior Courts, to issue a summons against the of-

fender, and not a warrant in the first instance : unless in

(•uses of felony, or where the oflender in other respects

is to sutler corporal punishment, li J3iirn\t, ]^29 to 131.

[NoTK. In these last mentioned cases, a warrant, in the

first instance, is the only proper process.]

An Attorney has no right to interfere with the duties of

a Magistrate, in his own Justice room, and therefore, where

a criminal information was moved for against two Justices,

on the ground of their having dej>rivcd the defendant of le-

gal assistance, by excluding his Attorney from the Justice

room, (no corrupt motive being imputed to the Magistrates.)

the Court refused to interfere. One Judge said, it might be

a different thing where counsel are employed, but an Attor-

ney,

133.

By the 39 G. 3, c. 10. 1 V. 409.

General Sessions, shall quit the Court,

in all events, has no right to be present. 3 Burns,

ii If any Justice in

without leave, be-

his name shall notfore the business of the day is completed;

be entered by the Clerk, as present on that day. The names
of Justices, who wholly neglected to attend at any term of

the General Sessions, shall be returned into the Supreme
Court by the Clerk of the Peace, and if no sufficient excuse

is given, they shall be reported to the Governor and ; moved
from office. Justices are required and bound to attend every

term of the Supreme Court, on being summoned by the She-
riff fourteen days previous. Nothing in the Act to extend to

such as are Justices of the Court of Common Pleas." Per-

petual. fS.lf<,. -I

By the 7 W. 4, c. 15, Sess. 1837. "No Magistrate,

or Justice of the Peace, (except in the town of Halifax,) shall

be allowed or considered eligible to hold, or take out, any
tavern license for the retail of ardent spirits. Temporary.

•'fE*fi "^Itt lO ?:f^')i>?;!,!i <"

'mi'^li ill f.;l«i»i bi'i :
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THK RIOIIT RXRCL'TION OK TIIKIR OlFICK ; AND TTIKIk

.' PUMSHMEXT FOR THK OMISSION OF IT. i -i' .; .. s

A .TtrsTirr of iho IVaoo is strongly protected by the law,

in the just execution of his office. In the Arst place he is not

to be slandered or abused, [n an action by a Justice of Iho

Peace, for these words spoken to him in a discourse concern-

ing the execution of his otiice— You are a rasccU, a villain,

and a liar, the Court determined, that though rascal and

villain were imcertnin, yet being joined with liar, and spoken

of a Justice of the Peace, they did import a charge of acting

corruptly and partially, and, therefore, there ought to be

judgment for the plaintiff.

It has been determined, that an indictment lies for shv

ing of a Justice in the execution of his office—" You are a

rogue and a liar." In this case the Court said,—The allow-

ing the defendant might be committed, shews that the words

were indictai)le. It is true the Justice may make himself

judge, and punish him immediately : but still, if he thinks

proper to proceed less summarily, by way of indictment, he

may. The true distinction is, that were the words are spo-

ken in the presence of the Justice, there he may commit ; but

where it is behind his back, the party can only be indicted

for a breach of the peace.

Whether a Magistrate, not sitting as Chairman of a

Court, but in his private office, can commit for a contempt,

does not appear to have been expressly decided. Clearly,

however, such a commitment by way of punishment, made

by word of mouth only, without warrant in writing, cannot

be supported, for it is clearly laid down by Hawkins and

Lord Hale, that such a commitment by a Magistrate, must

be made by warrant in vrriting. 3. liurn'a, 134.

' The following Forms of Commitment for insulting a Jus-

tice in the execution of his office, are given by Mr. Toone,

and Mr. Chitty, and are also to be found ir» 3 Burn's, 135-(>,

To the Constables of the township of in the county

of , and to the Keeper of the common gaol at in

the said county. ^- ) r .<.' . '»<?•.

County of
^
> Whereas A. B., being personally present

to wit. ) this day, at in the said county, before me

S. P., Esquire, one of Her Majesty's Justices of the Peace,

in and for the said County, to answer and make his defence
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to R certniii information before ino exhibited agtiinst hirn. fur

. jftate llio oHencc) and being so perHonully present be-

fore nie, bath this day been guilty uf divers groHs insults und
coiitemptuoug behaviour to me the miid Justice, then being in

the actual execution of my oflicc, um such Justice of the Peace

HM aforesaid, by accusing me of partiality and injustice in the

execution of my office, [or us the case may be. ) And whereas

the said A. B., in con»e<juence of such his insolent and con-

temptuous behaviour, is now here by me the said Justice re-

(juired to find sureties for his good behaviour : that is to say,

two sufficient sureties to become bound with him in a recog-

nisance in the sum of poimds each, conditioned for the

jiersonal appearance of the said A. B., at thi? next General

Sessions of the Peace to be holden in and for the said county,

and that in the mean time he should be of good behaviour

;

but that the said A. B. hath refused to fmd sureties, and to

l>ecome bound in such recognizance as aforesaid. These are

therefore to conmiand you the constables of the township of

aforesaid, to convey and deliver the said A. B. into the

custody of the keejMjr of the connnon gaol at in the said

county, together with this my warrant ; and I hereby com-
mand you the said keeper, to receive the said A. B. into

vour custody in the said county q;aol, and him there safely to

keep, until he find such sureties, and enter into such recog-

iiiwince, or be from thence otherwise delivered by due course

of law. Given under my hand and seal at in the said

county, this — day of , in the vear of our Lord .

. - . . ; 'S. P., J. P. [SeaLJ

To the Keeper of the common gaol at in the county

i5U7

I

(„.,

Reckivk into your custody, the body of C.

herewith sent you, by me A. M., Esquire,

of

County of

to wit.

one of Her Majesty's Justices of the Peace in and for the said

county, and charged by me the said Justice, upon the view

of me A. M., Esquire, one of Her Majesty's Justices of the

Peace in and for the said county, for indecent behaviour, by

insulting me and obstructing me in the due execution of luy

office as a Magistrate as aforesaid, against the peace, Sin.

Him therefore safely keep in your said custody, for want of

sureties, or until he shall be discharged by due course of law,

iiiid for so doing this shall be your sufficient warrant. Given

under my hand and seal this — day of , in the year of

nir Lord . j . ... .

i/. .
-

' : . A. .M. [Seal.]
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A Justice of the Peace is not piinislinhle at the suit

of the party, but only at the suit of the Kinjj^, for what he

doth'as Judge, in matters which he hath power, by hivv, to

hear and determine without the concurrence of any other

;

but in cases where he proceeds ministerially, rrither than ju-

dicially, if he act corruptly, he is liable to an action at ilic

suit of the party, as well as to an information at the suit of

the King.

Where an information was moved for against two Jus-

tices, for arbitrarily and unreasonably refusing to grant an

alehouse license, Ld. Mansfield, Ch. J., declared, that the

Court of King's Bench hath no power, or claim, to review

the reasons of Justices of the Peace upon which they form

their judgments in granting licences, by way of appeal from

their judgments, or overruling the discretion m that behiili

entrusted to them. /* U if it clearly appear, that the Jusli-

ces have been partially, maliciously, or corruptly influenced

in the exercise of this discretion, and have, (consequently.)

abused the trust reposed in them, they are liable to prosecu-

tion, by indictment or information, or even possibly by ac-

tion, if the malice be very gross and injurious. If tlicii

judgment is wrong, yet their heart and intention pure, they

cannot be punished. And he declared, that he should al-

ways lean towards favoring them, unless partiality, corrup-

tion, or malice should clearly appear. And another of the

Judges explicitly stated, that the rule is invariable, that llio

Court will never interpose to punish a Justice of the Peace

for a mere error in judgment. The rule to shew cause was

discharged, with costs.

In another case, the Court were most explicit in their

declaration, that even where a Justice acts illegally, yet 11

he has acted honestly and candidly, without oppression,

malice, revenge, or any bad view or ill intention whatso-

ever, the Court will never punish him in the extraordinary

mode of an Information, but leave the parties conjplaining to

their ordinary legal remedy, or njethod of prosecution, by

action or by indictment.

But if they act improperly, and knowingly, inforinafioii

shall be granted, as in two cases for granting ale licenccr,

previously refused by other Justices on good grounds, inlbr-

mations were granted.

And a Justice shall not be liablip to be punislied both

ways, that is, both criminally and civilly ; but before the

Court will grant an information, they will require the party

to relinquish his civil action, if any such is commenced.

By 54 G. 3, c. 15. 2 V 121. Any action against a
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Justice of the Peace, for any tliiniz; done by Mini by virttuiot

his ofttce, shall be laid in the county or district where the

fact comi>lained of was connnitted, and tlic Justice or Justi-

ces may plead the general issue to such action, and give the

special matter in evidence.

Sec. 2. No writ shall be sued out, nor any suintnor.s

or process at the suit of a subject shall be served on any

Justice, for any thing done by him in the execution of his

oflice, until notice of such intended writ or ])roccss shall

have been delivered to him, or left at his usual place of

abode, at least one calendar month before the suing out or

serving the same ; in which notice shall be plainly express-

ed, the cause of action which such party has, or claims to

jiavc, against such Justice, and the party, or his Attorney,

shall affix his name and place of abode to the sai<l notice.

Sec. 3. Such Justice may at any lime within one <;ii-

lendar month after such notice given, tender amends to the

party complaining, or to his Attorney ; and if tl ) same is

not icceptcd, he may plead such tender in bur to the ac-

tion, together with the plea of not guilty, and any oilier

plea with leave of the Court ; and if uj)on issue joined, the

jury shall fiiul the amends tendered to have been siillicieni,

they shftll give a verdict for the defendant ; and in sucli case,

or if the plaintitF shall be nonsuit, or shall discontinue, or if

judgment be given for the defendant upon denmrrer, the

Justice shall be entitled to the like costs as if he had ])leaded

the general issue only. And if the Jury shall find that no

amends, or not sufficient, were tendered, and also against

the defendant on such other pica, they shall give a verdict

for the plaintiir, and such <Iamages as they tihall think pro-

per, wnich ho shall recover with costs.

Sec. 4. No such plaintilV slmll recover any verdict

against such Justice in any case, when the action sjiuli be

grounded on uuy act of the defendant as Justice of the

Peace, unles.s it appear oh the trial, that the action is laid in

the county or district where the fact complained of was com-
initfcd, and unless also it is proved on the trial of such ac-

tion, that such notice was given as aforesaid ; but, in de-

fault thereof, such Justice shall recover a verdict and cosu
as aforesaid.

Sec. 5. If the Justice shall neglect to tender amends,
or shall have tendered insuHicient, Ijoforc the action brought,

he may, by leave of the Court, before issue joined, pay into

Court sueh sum as he shall j^ee fit; whereupon such proceed-
ings and judgment shall be had as in other actions where the

defendant is allowed to pav moiicv into Court.

|i
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Sec. 6. And no evidence shall be permitted to Ikj

given by the plaintift', on the trial of any cause of action,

except such as is contained in the notice aforesaid.

Sec. 10. No action shall be brought against any Ju8.

ticc, for any thing done in the execution of his office, unless

commenced within six months after the act committed. Per.

petuaU

By the 10 G. 4, c. 44. 4 V. 69. " In actions against

Justices, for any of their proceedings under any British or

Provincial Statutes, they may give all such proceedings in

evidence, under the plea of the general issue, or any other

brief plea. Ferpetual.

Magistrates are protected, in an action of trespass, by

u subsisting conviction, grx)d upon the face of it.

In an action against a Magistrate for a malicior" con-

viction, it is not sufficient for the plaintifl' to shew that he

was innocent of the office of which he was convicted, but he

must also prove, from what passed before the Magistrate,

that there was a want of probable cause.

If a Justice will not, on complaint to him made, execute

his office, or shall misbehave in his office, the pj>'t/ gri- vcd

may move the Court of K. B. for an information, and after-

wards may apply to have him put out of the Commission.

The Court will grant an information against a Justice, as well

for refusing, or criminally neglecting to act on any given oc-

casion, as for misconducting himself in his office. Any fraud

or misconduct imputed to Magistrates, in proceeding notwith-

standing the issuing of a certiorari, may be aground for a cri-

minal proceeding against them, and Ld. Kenyon said he be-

lieved there were instances in which a criminal information

had been granted against Magistrates acting in Sessions. 3

Burn's, 143-4.

But the Court refused a criminal information against a

Magistrate, for returning to a writ of certiorari, a conviction

of a party, in another and more formal shape than that in

which it was first drawn up, and of which a copy had been

delivered to the party convicted, by the Magistrate's Clerk,

the conviction returned, being warranted by the factj.

An information was moved for against the defendant, for

assaulting and beating a Justice of the Peace in the execution

of his office. On shewing cause, the question was, whether

the defendant could justify, the Justice having struck him

first. Lord Hardwick, C. J. said, '-He may justify it, for

though a Magistrate »-; protected by the law, whilst he is iti

the execution of his ollice, yet in this instance he hath for-

feited that protection, by begiuning a breach of the Peace

liiiufi'-'lf. 3 JJitrn's. 11 1.
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The acts of a Justice of the Peace, wlio has not tliilv

quaUtied, are not absolutely void ; and therefore, |)ersons

seizing goods under a warrant of distress, signed by a Justice

who had not taken the oaths at the General Sessions, nor

delivered in the certificate required, are not trespassers. 3

Burn's, 790.

For the proceedings relating to convictions before Jus-

tices, and for a general Form of Conviction, see Title,

—

Conviction. Other matters relating to the very extensive of-

tice of this Magistrate, will be found under the several appro-

priate Titles of this Book.

LANDLORD AND TENANT.
By 19 G. G, c. 10. 1 V. 217. Upon complaint on

oath made before any two Justices of the Peace, of any

wrongful or unlawful holding over, of any tenant, after the

expiration of his term, of any houses, lands, or tenements,

or other possessions where such Justices reside, after posses-

sion demanded, and warning having been given to such ten-

ant, in manner as is hereafter mentioned, to remove, it shall

,1 1 may be lawful for such Justices, by warrant, to cause

:,„ch tenant or tenants, or other person in possession, to be

areested and detained in custody, until he, she, or they, find

sufficient security for personal appearance at the next Su-

preme Court, there to answer such complaint.

By Sec. 2. The Supreme Court shall enquire into the

cause of detention, and if, upon trial by a Jury, it shall be

found to be illegal, the Court, by writ, shall cause the owner
to be repossessed of his property ; and the party grieved,

may, by action, recover treble rent and costs.

Sec. 3. When any house or tenement shall be let by

the year, three months warning shall be given, and when by
the month, one month's warning, and when by the week, one
week's warning shall be given, to the tenant in possession.

Perpetual.

There is no distinction between houses and lands, as to

the time of giving notice to quit. The notice ought to be in

writing, and it should be certain and clear, and not optional

or ambiguous. 1 Burn's, 725.

• t . 1 t ,ti;
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Form of Complaint of overholding possession of a Tene-

'H nienl, after the expiration of the Term therein, pur-
' suant to theforegoing Stat. 19. G. .3, c. 10. . ^ -

The information and complaint of A. C.,

in the said county of
,
yeoman.

County of )

5of
made on oath before us A. M., and A. R., Esquires, two of

Her Majesty's Justices of the Peace in and for the said coun-

ty, on tlie — day of , in the year of our Lord one thou-

sand eight hundred and .

The said A. C, saith, tliat on the — day of , in

the year , ho the said A. C. did lease and let to A. 0.

of , in the said county, labourer, a certain d\yeningliousc

and j)remiscs thereunto belonging, of him the said A. C.

situate at , in the said county, for the term of , at a

certain rent agreed upon between them, and that by virtue

thereof, the said A. O.. entered into the occupation and pos-

session of the said dwelling house and premises, pursuant to

the said letting, and continued to hold the same, during the

said term ; and that the said A. O., since the expiration of

the said term, hath wrongfully and unlawfully oyerheld and

detained, and still continues to overbold and detain, the oc-

cupation and possession of the said dwelling house and

premises, from and against him the said A. C, although he

the said A. C, hath given the said A. O., due notice to quit

the said house and premises, and although, since the expira-

tion of the said term, the said A. C, hath demanded the

possession of the said dwelling house and premises of and

from him tlie said A. O.

iii And hereupon, the said A. C. prayeth a warrant of us

the said Justices, to issue against the said A. O. to compel

him to answer unto the said complaint. <

. . ^ "'' lA.v. A. CJ -J

Before us, • »
»-> •"'' fM»ii Ti/.-i •); .;'.<. .(iuii

vJi-.lod ihu\ A. M., J. P. •! uu:fi^A>f .:.. .Vf-,

vdisul^'Ha- A. R., J. P. m:y'^ -^dUtt^U: yyiiU^,^t.^^','Mi

./soiv..!' .'C'*i a; )iju.yi Warrant thereon," '^ «^uiu>vi b .ayu

County of
} To each and every of the Constables of the

5 Township of in the said County of .

[Seal.] ; ,

[Seal.]

Whereas A. C, of in the said county, yeoman,

bath made information and complaint upon oath before us A.

M., and A. R., Esquires, two of Her Majesty's Justices of

•^t^r' •«. ^xtf*--* VAs-^lf\,U '0
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llie Peace in and for the said county, that [here state

the facts of the case as set forth in the complaint.] These

are therefore to command you. in Her Majesty's name, forth-

with to apprehend the said A. O., and to bring him before

us the said Justices, that he may be required to find suffici-

ent sureties to answer to the said complaint, and may be

further dealt with according to law. Herein fail not. Giv-

en under our hands and seals at , the — day of
,

in the year of our Lord one thousand eight hundred and
. A. M., J. P.

A. Iv., J. if.

When the party is brought before the Justices, on the Directions.

Warrant, he must be recjuired, according to the terms of the

Statute, to find sureties for his appearance, to answer to

the complaint at the next term of the Supreme Court in the

County. The course of proceedings relative to taking such

security, with the requisite Forms, will be as in similar cases

of taking bail, and will be found under the Titles—Bail and

Recognizance.

I
-, „.-i

LARCENY.
''

I. Ov Larceny in general.

The true meaning of larceny is, " The felonious taking

the property of another, without his consent, and against

his will, with intent to convert it to the use of the taker."

It is of the essence of robbery or larceny, that the goods be

taken against the will of the owner. Grand larceny, is a

felonious and fraudulent taking and carrying away by any

person, of the mere personal goods of another. The offence

has been well defined to be, " the wrongful taking of goods,

with intent to spoil the owner of them." 3 Burn's, 176.

Felonious and fmudulent taking.] Felony is always

accompanied with an evil intention, and therefore shall not

be imputed to a mere mistake or misanimadversion ; as

where persons break open a door, in order to execute a

warrant, which will not justify such a proceeding ; for in

such case there is no felonious intention. For it is the mind
that makes the taking of another's goods to be felony, or a
bare trespass, but because the variety of circumstances is so

great, and the complication thereof so mingled, that it is

impossible to prescribe all the circumstances evidencing a fel-

40

;
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oiiious intent, or the contrary, the same must be left to the

due and attentive consideration of the judge and jury. Only,

in general, it may be observed, tliut the ordinary discovery

of a felonious intent, is, if the party do it secretly, or being

charged with the goods, deny it.

Taking on If goods be taken on a claim of right or property in them,
tl2im of right,

jj ^^,jj| jjg ^Q felony ; at the same time it is matter of evidence

whether they were bona fide so taken, or whether they were

not taken from the person actually possessing them, with a

thievish and felonious intent. And therefore, obtaining pos-

session of goods by a fraudulent claim of right, or by a frau-

dulent pretence of law, and then running away with them,

would be a felony.

Taking by It may be that the taking is no more than a trespass,

trespass. and the circumstances in such case must guide the judgment.

As, where a man takes another's goods openly, before him,

or before other persons, otherwise than by apparent robbery,

or, having possessed himself of them, avows the fact before

he is questioned. However, in all these cases, the concurrent

conduct of the person accused must be considered, for the

purpose of determining whether or not the act done by him

be felony.

But nevertlieless, doing it openly and avowedly doth not

excuse from I'clonv. As where a man came to a market to

sell a horse, and a jockey coming thither to buy a horse, the

owner delivered his horse to the jockey, to ride up and down

the market, to try his paces, but instead of that the jockey

rode away with the horse ; this was adjudged felony. So

where a person came into a sempstress's shop and cheapened

goods, and ran away with them out of the shop, openly in

her sight, this was adjudged to be felony. So where a man

comes into a house, by colour of a writ of execution, and

carries away the goods ; or sues out a replevin to get another

man's horse, and then runs away with him ; this is felony

under colour of law.
Finding It is laid clown in the books, that if one lose his goods

and another find them, though he convert them, animo

furandi, to his own use, yet it is no larceny, for the first

taking was lawful. But the doctrine of a taking by finding,

must be admitted with great limitation, and must be under-

stood to apply only where the finder really believes the goods

to have been lost by the owner, and does not colour a felon-

ious taking under such a pretence. It will not avail therefore,

where a man's goods, being in a place in which ordinarily and

lawfully they are or may be placed, a person takes them, with

an intention of stealing them. Thus, if a man's horse be
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going upon a comiiiun where ho has a right to put him, and

iinother take the horso, with intent to steal him, it is no find-

ing, but a felony. So also, if the horse stray into a neigh-

bour's ground, or common, it is felony in him that so takes

him. If A's sheep stray into B's flock, and B drives it along

with his flock, and by bare mistake shears it, liiis taking is

not a felony ; but if he knew it to be another's, and marks it

with his mark, this is an evidence of felony.

But even if the place where the goods arc found, is not

one in wiiicli ordinarily they would be deposited, circumstan-

ces may shew the taking to have been felonious. A man
hides a purse of money in his corn mow, his servant finding

it took part of it. If, by circumstances it can appear, he

knew his master laid it tlicre, it is felony ; but then the cir-

cumstances must be pregnant ; otherwise it may reasonably

be interpreted to be a bare finding, because the purse was de-

posited in so unusual a place. But where a gentleman left

a trunk in a hackney coach, and the coachman took and con-

verted it to his own use ; held to be felony,—for he must

have known where he took up the gentleman and his trunk,

and where he set him down, and therefore he ought to have

restored it to him. The doctrine as to a felonious taking of

goods which have been found by the party, has been further

confirmed in two more recent cases. In the first, it appeared

that a pocket book, containing bank notes, had been found

by the prisoner in the highway, and afterwards converted by

him to his own use. Upon which the judge observed, that

if the party finding property in such manner, knows the owner
of it, or if there be any mark upon it, by which the ovvner can

be ascertained, and the party, instead of restoring the pro-

perty, converts it to his own use, such conversion will consti-

tute a felonious taking. And in the other case, the two pri-

soners, (father and son,) were conviciod of stealing a bill of

exchange, upon evidence of their having foinid and converted

it to their own use, by endeavouring to iu)gotiate it. Tlio

judge stated to the jury, that it was the duty of every man
who found the property of another, to use all diligence to find

the owner, and not to conceal the property, (which was ac-

tually stealing it,) and appropriate it to his own use.

Lord Hale says, if one man take another man's hay or
*

corn, and mingle it with his own heap or stock ; or take an-

other man's cloth and embroider it with silk or gold ; sucii

other person may retake the whole heap of corn, or cock of
hay, or gurment and embroidery also ; and this retaking ib

no felony, nor so much as a trespass.

There must be an actual taking, or i-cvcrancc uf the Aitimi inKinj

k

if
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thing, from the possession of the owner ; for all felony in.

eludes trespass ; and every indictment must have the words

—

feloniously took, as well as carried away ; from whence it

follows, that if the party be guilty of no trespass in taking tho

goods, he cannot be guilty of felony in currying them away.

The possession of the owner may be actual, or construc-

tive ; that is, he may have the goods in his manual possession,

or they may be in the actual possession ofanother, and at the

same time be constructively in the owner's possession, and

they may be his property by virtue of some contract, and yet

not have been reduced by him into actual possession
; in

which case his possession is constructive ; they may be placed

by him under his servant's care, to be by him managed for

him ; in this case the owner has a constructive possession.

There may be also a possession distinct from the actual pro-

perty, but arising out of an interest in the goods acquired by

contract ; as in the case of one who has possession of goods

in pledge, or of goods lent, or let ; such a one has a property,

(as well as possession,) concurrent with the absolute property

of the real owner, and either defeasible or reducible into an

absolute property, accordii'g to the terms agreed upon be-

tween him and the actual owner. The above several kinds

of possession will all be sufficient to sustain a charge of lar-

ceny from the absolute owner.

There are also cases, in which although the manual cus-

tody be out of the owner, and delivered by him to another,

yet the possession, absolute as well as constructive, is deemed

to remain in him, and the possession of the other to be no

more than a bare charge. There is a diversity between a

possession and a charge, for when I deliver goods to a man,

he hath the possessicii of the goods, and may have an action

of trespass, if they be taken or stolen out of his possession.

But my butler, or cook, that in my house hath charge of my

vessel or plate, hath no possession of them, nor shall have an

action of trespass, as the bailee shall, and therefore if they

steal the plate, &.c., it is larceny. So if a taverner set a piece

of plate before a man to drink in it, and he carry it away,

&-C., it is larceny, for it is no bailment, but a special use to

a special purpose. The servant who keeps a key to my cham-

ber, may be guilty of felony in fraudulently taking away the

goods therein, for he hath only a bare charge given him. And

so if a weaver who has received materials to work, or a mil-

ler who has corn to grind, take out part thereof with intent to

steal it, it is felony.

Another case is, that of the carrier. If while his con-

tract is in the course of completing, he open the pack and
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take out a part of the goods, he commits u larceny ; but if

he run away with the whole, it is a breach of trust, and no

larceny. So of a tun of wine. But if after arriving at the

place where he should deliver his charge, he steal a part or

the whole, it is larceny. The foregoing cases seem exceptions

to the rule, that no felony can be coumiitted by his stealing

the goods, to whom they were delivered in possession by the

owner, in a way which excludes the supposition of their be-

ing originally taken with a felonious intent. But in truth

the reason of the distinction, seems this • Though the car-

rier, ifcc. have originally the goods delivered to him upon a

trust, yet they are delivered as one whole and inseparable

thing, and the only trust committed to him, is over them in

that state ; and therefore his possession is a limited one : but

if he separate them, it is exercising an act of ownership,

not given to him over each part, and is therefore the same

as an originally unlawful taking of that individual part, and

it is also a carrying away by the mere act of separation.

And this distinction should be carefully reinembered, as it

includes a number of cases very likely to occur in practice,

viz., where a part is separated from a thing delivered entire.

By the common law therefore, he who had goods deli-

vered to him by the owner, thereby originally guining a legal

possession of them, could not, by converting them to his

own use with intent to steal, be deemed a felon and guilty

of larceny. 3 Burn's, 177 to 183.

[Note. As to larceny and embezzlement by servants,

see divisions VI. and VII. under this Title.
]

If the owner delivers his property, of his own accord,

to the prisoner, and there is no fraud in the prisoner to in-

duce him so to do, it will not be larceny, though ihe prison-

er intended to misapply the property when he took it, and
misapplies it accordingly. As where one obtained delivery

of a horse sold to him, on promise to return immediately and
pay for it, and he rode off and did not return ; it was held

to be no felony, for here was a completed contract of sale

and delivery, the property as well as the possession was en-

tirely parted with. One writing a letter, in the name of

another, to a third person, to borrow money, which he ob-

tains by that fraud, is not guilty of a felony, but only of a
misdemeanor. 3 Burn's, 19:2-3. [In such cases as these

however, if any false token or counterfeit letter is made use

of, to obtain the property, the party may be charged crimin-

ally, as for a cheat.

If the owner has not parted with the property in the

goods, but only with the possession of them, the question of

Goods deliv-

ered t(» the

prisoner.
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larceny still remains opt-n. Wliere tlie owner of goods cnl
them by his servant to be delivered to A. and the prisoner

fraudulently procured the delivery of them to himself, by

pretending to be A, it was holden to be larceny. Obtain-

ing possession from a person who has the cliargc of goods,

by pretending to be the servant of a person who has brought

them, is felony.

Where money or other properly is parted with for the

performance of a certain engagement, and the party instead

of complying with such engagement converts the same to his

own use, he is guilty of felony. As in a case where the

prosecutor entrusted the prisoner with notes to j)rocure him

gold in lieu thereof, but having got possession of the notes,

he went away with them, and did not return with the gold,

as he promised to do.

If credit be given for property for ever so short a time,

no felony can be committed in converting it.

Where the delivery is by way of pledge or security, the

property in the thing pledged remains in the owner, and

therefore larceny may be committed of it, if such delivery

were obtained fraudulently and with intent to steal.

Although in general ho who has a possession of any

thing on delivery by the owner, cannot commit felony there-

of; yet that must be understood, first,—where the posses-

sion is absolutely changed by the delivery, which has before

been considered, and next,—where such possession is not

obtained by fraud, and with a felonious intent. For, if un-

der all the circumstances of the case, it be found, that a

party has taken goods from the owner, though by his delivery,

with an intent to steal them, such taking amounts to felony.

This principle is illustrated by the following cases ;—Hiring

a horse on pretence of taking a journey, but in truth with in-

tent to steal it, and evidencing such felonious intent, by im-

mediately selling the horse as soon as the party obtained pos-

session of it, was held to be larceny ; so obtaining a horse, by

pretending that another person wanted to hire it to go to B,

but in truth with intent to steal it ; and not going to B, but

taking the horse elsewhere and selling him, is larceny.

It may be collected from the foregoing cases, that if a

person obtain the goods of another by a lawful delivery,

without fraud, although he afterwards convert them to his

own use, he cannot be guilty of felony. As if a tailor have

cloth delivered to him to make clothes with, or a friend be

entrusted with property to keep for the owner's use, which

they afterwards severally embezzle. So if plate be deliver-

ed to a goldsmith to work or to weigh, or as a deposit, his
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conversion of it will not be felony. But if Buch delivery be

obtained by any fraud, or falsehood, and with an intent to

fltcal, though under pretence of a Iiiring, or even a pur-

chase ; if, in the latter case, no credit were intended to be

given, the delivery in fact by Ihe owner will not pass the

legal possession, so as to save the party from the guilt of fe-

lony. But if the property were intended to pass by the

delivery, there can be no felonious taking. 3 Burn's, 193-

200.

And candying aivay.] The least removing of the thing

taken from the place where it was before, is sufficient for

this purpose, though it be not quite carried off. And upon

this ground, the guest, who, having taken ofT the sheets from

his bed with an intent to steal them, carried them into the

liall, and was apprehended before he could get out of the

house, was adjudged guilty of larceny- So also was he,

who, having taken an horse in a close, with an intent to steal

him, was apprehended before he could get him out of the

close. And such was the case of him, who, intending to

steal plate, took it out of the trunk wherein it was, and laid

it on the floor, but was surprised before he could remove it

any further. If the thief once take possession of the thing,

the offence is complete, though he afterwards return it. As
if a robber, finding little in a purse which he had taken from

the owner, restore it to him again, or let it fall in struggling,

and never take it up again, having once had possession of it.

By any person.] Regularly a man cannot commit fel-

ony of the goods wherein he hath a property. If A and B
be joint tenants, or tenants in common of a horse, and A take

the horse, possibly animo furandi, yet this is not felony.

But, under certain circumstances, a man may commit felony

of his own goods ; as if A bail goods to B, and afterwards,

animofurandi, steal the goods from B, with design to charge

him for the value of them ; this is felony.

A wife may be guilty of larceny by stealing the goods

of a stranger ; but not by stealing her husband's goods from

his own possession, because in law they are considered but as

one person, and she has a kind of interest in his goods, on

which account, not even a stranger can commit larceny of

such, by the delivery of the wife, although he knew they were
tiie husband's goods. But a wife may steal the goods of her

husband which have been bailed or delivered to another per-

son ; for he has a temporary special property in them.

The wife cannot commit larceny in the company of her

husband ; for it is deemed his coercion, and not her own vol-

untary act. Yet if she do it in his absence, and by his mere
command, she is then punishable as if she were sole.

.'510

'•V
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If ono stcnls another man's ^oods, nnd afterwards ano-

ther steals the same from him ; the owner may charge the

first or second felon at his choice.

Of the mere personal ^oodn.\ If the personal poods

savour any thinj,' of the real estate, (that is, land, houses &a\.)

it cannot bo larceny. They oupht to be no way annexed to

the freehold ; therefore it is no larceny but a bare trespass to

steal corn or grass growing, or apples on a tree. But it is

larceny to take them, being severed from the freehold, as

wood which has been cut, grass in cocks, stones digged out

of the quarry ; and this, whether they are severed by the

owner or even by the thief himself, if he sever them at one

time, and then come again at another time and take them.

[But see hereafter under this Title, certain clauses of the Act

4 Vic. c. 7. Sess. 1H41, as to stealing trees, &,c.

J

With regard to domestic animals, such as horses, oxen,

and the like, there is no doubt that they are the subjects of

larceny at the common law. Also domestic birds, as ducks,

hens, geese, turkeys, peacocks, &.c. and larceny may be

committed of their eggs or young ones. It is however cer-

tain that larceny cannot be committed of such animals in

which there is no property, as of beasts that are of a wild

nature, and unreclaimed ; such as deers, hares, and ronics

in a forest, chase or warren ; fish in an open river or |)on(l;

or wild fowls at their natural liberty. There are also some

animals which though they may be reclaimed, yet are con-

sidered of so base a nature, that no larceny can be commit-

ted of them ; such as bears, foxes, monkies, cats, ferrets, and

the like ; and the same of dogs by the common law. [Note.

—By 2 Vic. c. 39. Sess. 1839. made perpetual by 5 Vic.

c. 143. Sess. 1845i. The stealing of dogs, and other beasts,

and of birds, is made Larceny.—Sec hereafter, under this

Title.]

Also the goods ougiit to have some worth in themselves,

and not to derive their whole value from the relation they

bear to some other thing, which cannot be stolen, as paper or

parchment on which are written assurances concerning lands.

or obligations, or covenants, or other securities for a debt, or

other chose in action. 3 Burn's, !20'2-9.

[As to stealing Treasury notes, and Bank notes, bonds,

bills, &c., see hereafter, under this Title.]

It being felony to steal the animals themselves, it is also

felony to steal the product of any of them, though taken from

the living animals. Thus, milking cows at pasture, and

stealing the milk, was holden to be felony, by all the Judges.

So, pulling wool from the backs of sheep, is felony. But in
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liotli tliose iiislanccs it must ho understood, that llio ftict is

(lone fraudulently and feloniously, and not merely from wan-

tonness or frolic ; which mu.'t he collected from concurrent

circumstances, sucli as the qi'antify taken, the nse to which

il isa()|)lied, the hehaviourof the party, &.c. '.i Hum's, 210.

Of another.
\ It is well settled that larceny may be com-

mitted by stealinu; goods, the ovvrier of which is not known ;

and that it may be stated in tlie indictment that the things

stolen, were tlie goods of a person to the jurors unknown.

[{lit upon prosecutions of this kind, some proof must be given

sulficient to raise a reasonable presumption that the taking

was felonious. 3 JJurn's, '^11.

By 4 Vic. c. 7, Sess. 1811. The distinction between

!,'rand larceny and petit larceny is abolished, and every lar-

ceny, whatever be the value of the property .Uolen, shall be

deemed to be of the same nature, and shall be sabject to the

same incidents in all respects, as graiic larc'i'ny was b... jre the

commencement of the Act. /Vr/Jc/n.y/.

fit ..:,

II. LAucENy FiioM THR Pehson.

If tlie goods be taken from a man's person, the <^; i „ice

receives a farther tlogree of guilt, and, if it bo attend d with

violence or putting him in foar, it is culled rol .r . If it be

without violence or putting him in fear, then it is cl Med barely

—larceny from the person. Robbery is de.'ined to be—" A
felonious taking of money or goods, to any value, from the

|)erson of another, or in his presence, against his ivill, by vio-

lence, or, putting him in fear." A colourable gift, which in

truth was extorted by fear, amounts to a takin^. and robbery

ill law. The same rule holds, although the thing taken were

not really within the original contemplation of the robber, nor

the object of his pursuit at the time. As where a man as-

saulted a woman, with intent to commit a rape, and she,

without any demand from him, ofFered him money, which he

look and put into his pocket, but r»« --aued to treat her with

violence, to effect his original purpose, till he was interrupted

by the approach of another person—this was holden to be

robbery. It is robbery to ext'^. L money from a person, by

threatening to charge him v: i an unnatural crime, though

he parted with his money only from fear for his character,

and from no other fear. Where the prisoners threatened to

bring a mob from another place, (then in a state of riot and
disturbance,) and burn the prosecutor's house down, if he did

not give them money, which he did, under fear of that threat,

it was held to be robberv. But money extorted by threats of

41

f -»

Robbery.
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I il^i

f If

i^i| it'.

RobliOiy with
Womiiliiig,

Assiuilt with
intent to rub.

heiiicf sont to prison lor a protoiulod debt, but without fonr o|

iiiiy oiIkm" persoiuil violence, bus boon iioldon to be dmcss,

and not robbery.

If tho property bo n«>t tnkon by actual violence, ;ind tlic

owner only <leiiver it in (•onse(|uen<'e of prior threats, such

(UTiv(>ry must Uv. enlorccd by terror actually felt at the tiiiio,

to constitute the crime,

Takini; a tiling in a man's prosoncc, is in law a takin<i:

from his ])erson.—Thus, if one take or drive my cattle out of

my pasture, in my j>resenco, this is robbery, if he mak(! an

assault tipon mo or put u\o. in fear.

All thai come incomj)any lorobaro principals, although

one actually do it. 5 Ihirns, (>}) to H3.

My tho 4 Vic. c. 7. Scss. 1H1I. 'JMie several previous

Provincial Acts n^latinj^ to buri^laries, robbery, larceny, and

embezzlement, have been repealed, and the followinjj; enact-

ments have l>een made respecti'ig robbery, and stealing from

the person.

S(;c. 'i. Whosoever shall rob any person, and at the

time of, or inuiKMliately before, or immediately after such

robbery, shall stab, cut, or wound any person, shall bci^uilty

of felony, and. beinii; convicted thereof, shall sutler death.

Sec. 3. Whosocner, bein^ armed with any oUensive

weapon or instrument, shall rob, or assault with an intent to

rob, any immsou, or shall, toi:;ether with one or niore person

or persons, rob, or assault with intent to rob, any j)erson,or

shall rob any j)erson, and at the time of, or innnediately be-

fore, or innnediately after such robbery, shall beat, strike, or

use any oIImt j)ersonal violence to any person, shall In; guilty

of felony -, and, being convicted, shall be liable, at the dis-

cretion of the Court, to be imprisoned for tho natural life of

the otrend(M-, or for any t(!rm not less than one year.

Sec. 5. Whosoever shall rob any person or shall steal

any property from the person of another, shall be liable to ho

imprisoned for any term not exceeding fonrt<!en years.

Sec. (5. Whosoever shall assault any person, with in-

tent to rob, shall be guilty of I'elony, and (except in cases

where a greater punishment is provi<led by this Act,) shall be

liable to b(! imprisoned for any term not exceeding lliree

years. Perpetual.

III. Lauci'.nv from IJtn.niNcs, Vksskls, &,c.

Laucf.ny from the? hotise is not distinguished at com-

mon law from simph^ larceny, unless where it is accompanied

with the circumstance of breaking the house at night, when

it falh under the description of Burglary.



LAllCEJW.

'^'

|]y llic bclbic mentioned 1 Vie. rie.ss. IHH. i1k> I'ol-

lowiiifjf enuctincnts have been made.
JScc. 11. Whosoever shall steal any properly in aiiy si.iilmjr in

(Iwclliriij: house, and sludl, by any nieiiare or liiriat, jtiitany •^"'•iiiiik

one, beinf< therein, in bodily fear, shall bo t;iiilly ol' felony,
\\^y[!'^il

""''

and, being convieted thereoi', shall be liable to be imprisoned '

'

"' '
'

for any term not exeeediny; fonrlecn yi ars.

See. 16. Every |)erson who shall break arul enter any cImikI. or

church or chapel, and steal therein any eliatlel. or havini>slo- *^"''"i'"'

It'll any chattel in any church or chapel, shall break out of the

same, shall bo guilty of felony, and be liable to be imj^rison-

cd for any term not exceeding fourte(;n years.

Sec. 17. Whosoever shall break and enter any «l\vel- H<mi!!<i inenk

ling house, and steal therein any ehatltl, money, or valuable "'^'' ''^'^"

security, to any value whatever, or shall steal in any dwelling
house, any chattel, money, or valuable security, to i\\r value,

in the whole, of live pounds or more, siiall bcguihy of fclonv,

and be liable to be imprisoned for any term not exeeediii

fourteen years.

Sec. 19. Every person who shall break and enter any
building, and steal therein, any chattel, money, or valuabh;

security, such building being within th(> curtilage of a dwel-

ling house, and occupied therewith, but not being part theniof,

shall be liable to be imprisoned for any term not exceeding

fourteen years.

Sec. i20. I-lvery person who shall brt'ak and enter any
shop, warehouse, or counting house, and steal therein any

chattel, money, or valuable s(!curity, shall Ix; guilty of felony,

and be liable to be imprisoned for any term notexceeiling se-

ven years.

Sec. '•21. Whosoever shall steal any goods or merchan- Vessels, &c
disc, in any vessel, barge or boat, of any <leseription whatso-

ever, in any port of entry or discharge, or upon any naviga-

ble river or canal, or in any creeds belonging to, or communi-
cating with, any such port, river or canal, or shall steal any

goods or merchandise from any dock, wharf or (juay, adjacent

to any such port, river, canal or creek, shall on <;onviction,

be liable to be imprisoned for any time jiot exceeding seven

years.

Sec. 35. Every person who shall steal, or rij), cut or

break, with an intent to steal, any glass or wood work belong-

ing to any building whatsoever, or any lead, iron, copper,

brass, or other metal, or any utensil or lixture, whether made
of metal or other material, respectively (ixeil on or to any

building whatsoever, or any thing made of metal, fixed in

any land, being private property, or for a fence to any dwcl-

Slii)|), iVc.

Fixtiiri's on
Uuildiii<(s, t&c

i it

i
'1
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ling house, gunlci! i>r area, or in any 8(|uaio, lilrc?;!, oiotlior

place, dedicate*! to public use or ornament, such oliender shall

bo guilty of felony, and be liable to be punished in the Siiiiu;

manner as in the case of sinifjle larceny ; and in case of any

such tiling lixed in any square, Htreet, or other like plac(!, it

shall not be necessary to allege the same to be the properly

of any |)erson.

Tonnnts. gec. JU). If any person shall steal any chattel or fixtinc.

let, to be used by him or her, in or with any house or lod^iny,

(whether the contract shall have been entered into by him or

her, or by her husband, or by any person on behalfof him or

her, or her husband,) such otVender shall be guilty of felony.

and be liable to be pimished in the same manner as in case

of simple larceny.

IV. .«liARCKNY OK WrITINUS, CaTTLJ:, TuKKS, Sl-V.

By the same Act, 4 Vic. c. 7, Sess. '2841, Sec. 14. If

Wntingii, &c. any person shall steal any tally, order, or other security wlial-

swver, entitling or cv-dencing the title of any person, or body

corporate, to any share or interest in any stock or fund, whe-

ther of this Province, or of (Jreat Britain, or of Ireland, or ol

any loreign State, or in any fund of any body corporate, com-

pany or society, or to any deposit in any Savings Bank ; or

shall steal any debenture, deed, bond, bill, note, warrant, or-

der, or other security whatsoever for money, or for payment

of money, whether of this Province, or of Great Britain, or of

Ireland, or of any foreign State ; or shall steal any warrant or

order for the delivery or transfer of any goods or valiuvhlc

thing, every such otVonder shall be deemed guilty of felony,

of the same nature, and in the same degree, and punish..l)lc

in the same manner as if he had stolen a chattel of like value,

with the share, interest or deposit to which the security so

stolen may relate, or with the money due on the security sto-

len or secured thereby and remaining unsatisfied, or with the

value of the gotxls or other valuable thing mentioned in the

warrant or order ; and each of the several documents herein

before enumerated, shall, throughout this Act, be deemed for

every purpose to be included under, and denoted by the

words " valuable security." [Note—As the clauses relating

to the stealing of Treasury notes, contained in the Statutes 9

G. 4, c. 3. 4 Vol. W-— 10 G. 4, c. 43. 4 V. 6D— II Ci.

4, c. 9. 4 V. 83, and '2 W. 4, c. 64. 4 V. 191 alsotho'-d

concerning the stealing of Bank notes and bills, contained ia

the 4 W. 4, c. 124. 4 V. HHi may be considered as sujKjr-

seded, by the foregoing clause of 4 Vic. they are not here

recited.
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Sec. 'M. Every person whosluill steal, or sliall fur any llcconls, Ac-

fraudnlent purpose, take from the place of iis deposit for the

lime bein;j;, or from any person having t!ie lawful eustody

thereof, or shall unlawfully and maliciously obliterate, injine

or destroy, any Rerord, Writ, Return, I'aiiel, Process, In-

lerroj^atory, l)eposition, Aflidavit, Order, or Warrant of At-

torney, or any original docuinevt whatsoever, of, or belong-

ing to, any Court of Record, i>r 'elating to any matter, civil

or criminal, begun, dej)ending or terminated in any such

Court, shall be gu-'ty of a misdemeanor, and be liable, at the

discretion of the Court, to sutler su(di punishment, by fine

or imprisonment, or by both, as the (^ourt shall award.

Sec. '^5. Every person who sliall, either during the Willn, &c.

life of the Testator or T<\statrix, or after his or her death,

steal, or for any fraudulent ])nrpose, destroy or conceal, any

will, codicil, or other testamentary instrument, whether t!)c

sanio shall relate to real or personal estat(!, or to both, shall

be guilty of a misdemetmor, and shall be liable to sutler such

punishment, by fine and imprisonment, or by both, as the

Court shall award.

Sec. '26. Whosoever sliall steal any jiajier or parch- 'I'itic licod*,

meat, written or printed, or partly written and partly ))rin- ••^'^•

ted, being cidence of the tide, or any [lart of the title to,

any real (^state, shall be deemed guilty of a misdemeanor,

and he liable to the same punishment as last mentioned.

Sec. '2S. Kvery |)erson who shall steal any horse, marc, Cuttle, Ac
U'clding, colt or lilly, or any bull, cow, ox, hc^ifer, or calf,

or any ram, ewe, s!iee[i, or lamb, or shall wilfully kill any of

such cattle with intent to steal the carcase or skisi, or any
mrtof die cattle, so killed, shall be guilty of felony, and on

conviction, shall bu imprisoned for any term not exceeding

seven years.

Sec. 'iO. FiN^ery person who shall steal, or shall cut,

break, root up, or otherwise destroy or damage, with intent

to steal the vvliole or any part of any tree, sapling or shrub,

or any underwood, respectively, growing in any |)ark, plea-

sure ground, garden, orchard, or avenue, or in any ground
adjoining or belonging to any dwelling house, (in case tiie

value of the articles or article stolen, or the amount of the in-

jury done, shall exceed ten shillings,) shall beguilty of a mis-

demeanor, and, on conviction, shall be liable to such fine or

imprisonment, or both, as the Comt shall award ; and every

person who shall sii nl, or shall cut, break, root up, or other-

wise destroy or damage, with intent to steal the whole or any
Itart of any tree, sapling, or shrub, or any underwood, res-

jieciively, growing elsewhere than in any of the silualiona

:'-f.l

'..*#J

m
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herein before nicnlioned, (in case the value of the articles or

article stolen, or the amount of the injury done, shall exceed

live pounds,) shall be guilty of felony, and, on conviction,

shall be punished in the same manner as in the case of simple

larceny.

By the 2 Vic. c. 39. Sess. 1839. [Made perpetual by

5 Vic. c. 43. Sess. 184-2.] The stealing of any dog, beast,

or bird, ordinarily kept in a state of confinement, not now

the subject of larceny ut common law, shall be held to be

larceny, and any person charged with such offence, may be

proceeded against, and if convicted, may be punished as if

charged with, and convicted of, the offence of larceny.

Sec. 2. If any dog, or any such beast or the skin

thereof, or any such bird, or any of the plumage thereof, shall

be found in the possession or on the premises of any person,

by virtue of a search warrant, the Justice by whom such

warrant was granted, may restore the same respectively to

the owner thereof, and the person in whose possession, or on

whose premises the same shall be so found, knowing that the

dog, beast, or bird, has been stolen, or that the skin is the

skin ofa stolen dog or beast, or that tlie plumage is the plum-

age of a stolen bird, shall, on conviction thereof, be liable to

such punishment as persons convicted of stealing any dog,

beast, or bird, are herein before made liable to.

V. Larcenies punishable by Justices on Slmmauy

Conviction.

Trees, &c.

Fencca, Ac
-+

By the same Statute 4 Vic. Sess. 1841.

Sec. 30. Every person who shall steal or cut down,

break, root up, or otherwise destroy or damage, with intent

to steal the whole or any part of any tree, sapling or shrub,

or any underwood, wherever the same may be respectively

growing, the stealing whereof, or the injury done, being to

the amount of one shilling at the least, shall, on conviction

before a Justice of the Peace, forfeit and pay, over and above

the value of the article or articles stolen, or the amount of

the injury done, euch sum not exceeding five pounds, as to

the Justice shall seem meet ; and also, if such Justice, in his

discretion shall think fit, shall be imprisoned for any term not

exceeding one year.

Sec. 31 Whosoever shall steal, or shall cut, breaker

throw down, with intent to steal any part of any dead or live

fence, or any wooden post, pole or rail, set up or used as a

fence, or any stile or gate, or any part thereof respectively,

shall, on conviction before a Justice of tlic Peace, be liable.
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at the discretion of sucli Justice, to be imprisoned for .iny

torin not exceeding one month, or forfeit and pay, over and

ahove the value of the article or articles so stolen, or the

amount of injury done, such sum of money, not exceeding

five pounds, as to the Justice shall seem meet.

Sec. 3'2. If the whole or any part of any tree, sapling Unlawful pos-

or shrub, or any underwood, or any part of any live or dead r[*^'J^" '^*<..

fence, or any post, pale, rail, stile or gate, or any part there-

of, of the value of two shillings at the least, shall, by virtue

of a search warrant, to be granted as hereinafter mentioned,

be found in the possession of any person, or on the premises

of any person, with his knowledge; and such person, being

carried before a Justice of the Peace, shall not satisfy the

Justice that he kjame lawfully by the same, he shall, on con-

viction by the Justice, forfeit and pay, over and above the

value of the article or articles so found, any sum, not ex-

ceeding two pounds.

Sec. S'-i. Every person who shall steal, or shall des- piantB, nmfB,

troy or damage, with intent to steal, any plant, root, fruit, &«-, in fiur-

or vegetable production, growing in any garden, orchard, '''^"*' **""

nursery ground, hot-house, green-house or conservatory, shall,

on conviction thereof, before a Justice of the peace, be liable,

at the discretion of the Justice, either to be committed to the

common gaol or house of correction, there to be imprisoned

only, or to be imprisoned and kept to hard labour for any

term, not exceeding one calendar month, or else shall forfeit

and pay, over and above the value of the article or articles so

stolen, or the amount of the injury done, such sum of money,

not exceeding five pounds, as to the Justice shall seem meet.

Sec. 34. Every person who shall steal, or shall destroy Planid, Roofs,

or damage, with intent to steal, any cultivated root or plant *^*^' ""' '"

used for the food of man or beast, or for medicines, or for
'

distilling, or for dying, or for or in course of any manufac-

ture, and growing in any land open or inclosed, not being a

f!;arden, orchard, or nursery ground, shall, on conviction be-

fore a Justice of the peace, be liable, at the discretion of the

Justice, either to be committed to the common gaol or houso

ofcorrection, there to be imprisoned only, or to be imprisoned

and kept to hard labour, for any term not exceeding one ca-

lendar month, unless payment be sooner made.

Sec. 53. Every person who shall aid, abet, counsel, or

procure, the commission of any oflfenco, which is by this Act
punishable on summary conviction, shall, on being convicted

before a Justice of the peace, be liable to the same forfeiture

and punishment to which a person guilty as a principal offen-

der, is by this Act made liable.

i

«
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I

Applicntion
of Forfeitures

^cc. 'A. Any person found coininiltlMg any oflbncf.

punislmble cither npon indictment, or upon summary convic-

tion, by virtue of this Act, may bo immediately apprehended,

v.'ithout a warrant, by any peace ofiicer, or by the owner of

the property, on or with respect to wiiich the oflfencc was

comjnittcd, jor by his servant, or by any person authorised l)y

iiini, and forthwith taken before some neighbouring Justice

of rhe peace, to be dealt with according to law ; and if any

crecible witness shall prove upon oath before a Justice of the

peace, a reasonable cause to suspect that any person has in

his possession, or on his premises, any property whatsoever,

on or with respect to which any such offence has been com-

mitted, the Justice may grant a warrant to search for such

property, as in the case of stolon goods ; and any person to

whom any property shall be offered to be sold, pawned or de-

livered, if he shall have reasonable cause to suspect that any

such offence has been committed on, or with respect to such

jtroperty, is hereby authorized, and, if in his povvcr, is re-

(]uired to apprehend, and forthwith to carry before a Justice

of the peace, the party offering the same, together with .such

property, to be dealt with according to law.

Sec. 55. When any person shall be charged on iho

oath of a credible witness, before any Justice of the peace,

with any such offence, the Justice may summon the person

cliargcd, to appear at a time and place to be named iii such

summons, and if he shall not appear accordingly, then, (upon

proof of the due service of the summons upon such person,

by delivering thcsarne to them, personally, or by leaving the

same at the usual place of abode,) the Justice may either pro-

ceed to hear and determine the case ex parte, or issue his

warrant for apprehending such person, and bringing him be-

fore himself or some other Justice of the peace ; or the Jus-

tice before whom the charge shall be made, may, if he shall

so think fit, without any previous summons, (unless when oth-

erwise especially directed.) issue such warrant, and the Jus-

tice, before whom the person charged shall appear or be

brought, shall proceed to hear and determine the case.

Sec. 56. Every sum of money which shall be forfeited

for the value of any property stolen or taken, or for the

amount of any injury done, (such value or amount to be as-

signed in each case by the convicting Justice,) shall be paid

to the party aggrieved, if known, except where such party

shall have been examined in proof of the offence, and in that

case, or where the party aggrieved is unknown, such sum

shall be applied in t!ie same manner as a penalty ; and every

sum which nhall be imposed as a penalty by any Justice of
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ihe nnacp, wliother in addition to such value, or amount, or

otherwise, shall be paid to one of the Overseers of the Poor

(as the Justice may (hroct,) of the township or place in which

thfi offence shall htive been committed, to be by such Over-

seers paid over to the use of the poor oi such township or

place; providoii, that \vlie«'^ several persons shall join in the

comniissioii of the same offence, and shall, upon conviction

thereof, ouch be adjudged to forfeit a sum equivalent to the

vahie of the property, or to the amount of the injury, in cv-

rry such cast) no further sum shall be paid to the party ag-

irievod, than that which shall be forfeited by one of such of-

loiidcrs only, and the corresponding sum or sums forfeited

hy the other offender or offenders, shall be applied in the

same manner as any penalty imposed by a Justice of the

Peace as is hereinbefore directed to be applied.

Sec. 57. In every case of a summary conviction un-

der this Act, where the sum, which shall be forfeited for the

valu'i of the property stolen or taken, or for the amount of

the injury done, or which shall be imposed as a penalty by

the Justice, shall not be paid either immediately after the

conviction, or within such period as the Justice, shall, at the

time of the conviction, appoint, it shall be lawful for the

convicting Justice (unless where otherwise specially direct-

ed.) to commit the offender, who shall be liable to be im-

lirisoned for any term not exceeding two calendar months,

where the amount of the sum forfeited, or of the penalty im-

posed, or of both, (as the case may be,) together with the

costs, shall not exceed five pounds ; and for any term, not

exceeding four calendar months, where the amount, with

costs, shall not exceed ten pounds ; and for any term, not

exceeding six calendar months, in any other case—the com-
mitment to be determined in each of the cases aforesaid upon

payment of the amount and costs.

Sec. 58. Where any person shall be summarily con-

victed before a Justice of the Peace of any oftence against

this Act, and it shall he a first conviction, it shall be lawful

for the Justice, if he shall so think fit, to discharge the of-

fender from his conviction, upon his making such satisfaction

to the party aggrieved for damages and costs, or either of

them, as shall be ascertained by the Justice.

Sec. 60. In case any person convicted of any offence,

punishable upon summary conviction by virtue of this Act,

shall have paid the sum adjudged to be paid, t(^ether with

costs under such conviction, or shall have received a remis-

sion thereof from the Crown, or shall have suffered the im-

prisonment awarded for the non-payment thereof, or the im-

42
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prisonment adjiirlgod in iho first instnnco, or slinll liavo lioon

10 inamier aforesaid, jn

from all further orotlior

discharged from his conviction in t

yhi

every such case he shall be released

proceedings for the same cause.

Form of ron. Scc. 61. Thc Justice before whom any person shall bo

viciion. convicted of any oftcnce against this Act, may cause tlio

conviction to be drawn up in the following form of words, or

in any other form of words to thc same cllect, as the caso

shall require, videlicet

:

Be it remembered, that on the — day of , in the

year of our Lord at in the county of , A. 0.,

is convicted before me J. P., one of Her Majesty's Justices

of the Peace for the said County, for that he, the said A.

O., did (specifying the olFence and the time and place and

where the same was committed, as the case may be) and I.

thc said J. P., adjudge the said A. O., for iiis said ofl'enee.

to 1)0 imprisoned in thc (or to be imprisoned in the

county gaol) for the space of— (or I adjudge thc said A.

O., for his said oftence to forfeit and \my ) (here state

the penalty actually imposed, or state the penalty, and also

the value of the articles stolen, or the amount of the injiiiv

done, as the case may be,) and also, to pay the sum ot —
for costs, and in default of immediate payment of the said

sums, to be imprisoned in the county gaol for the space of

—

unless the said sums shall be sooner paid, (or) and I order the

said sums shall be paid by the said A. O., on or before the

— day of , and 1 direct that the said sum of (the

penalty only) shall be paid to — of aforesaid, in wliicli

the Said oflence wascotnmitted, to bo by him applied accord-

ing to the directions of the Statute in that case niade and

provided, (or that the said sum of— (the penalty,) shall be

paid to, &-C. as before,) and that the said sum of— (I. E.,

the value of the articles stolen, or the amount of injury done.)

shall be paid to C. D., (the party aggrieved, unless he is

unknown, or has been examined in proof of the offence, in

which case state that fact, and dispose of the whole like the

penalty as before,) and I order that the said ^'um of— for

costs, shall be paid to (thc complainant.)

Given under my hand and seal, the day and year first

above mentioned. .'

Appeal. ®6c. 62. In all cases where the sum adjudged to be paid

on any summary conviction shall exceed two pounds, or the

imprisonment adjudged shall exceed one calendar month, or

the conviction shall take place before one Justice only, any

person who shall think himself aggrieved by any such convic-

tion, may appeal to the next Supreme Court, or Court of
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General or duarlcr Sessions for llie County wherein the

cause of complaint shall have arisen ; Provided, that such
|)crson shall cither remain in custody until the Supreme
Court or Sessions, or enter into a recognizance, with two
sufficient sureties, before a Justice of the Peace, condition-

ed personally to appear at the said Supreme Court or Ses-

sions and to try such appeal, and to abide the judgment of

llic Court thereupon, and to pay such costs as shall be by
the Court awarded ; and upon such recognizance beip«? en-

tered into, the Justice, before whom the same shall be en-

tered into, shall liberate such person if in custody, and the

Court, at its Sittings or Sessions, shall hear and determi'ie

the matter of the appeal, and shall make such order there-

on, with or without costs to either party, as to the Court
shall seem meet ; and in case of the dismissal of the appeal,

or the affirmance of the conviction, shall order and adjudge

ijic offender to be punished according to the conviction, and
to pay such costs as shall be awarded, and shall, if necessa-

ry, issuo process for enforcing such judgment.

Sec. 63. No such conviction or adjudication made on
j^j^, certiorari

appeal therefrom, shall bo quashed for want of form, or be &c.

removed by certiorari or otherwise, into Iler Majesty Su-

preuie Court ; and no warrant of commitment shall be held

void by reason of any defect therein, provided it be therein

iilleged that the party has been convicted, and there be a

s,'ood and valid conviction to sustain the same.

Sec. 64. Every Justice of the Peace, before whom Conviction

any person shall be convicted of any offence against this Act, w''""-
'^

be

unless in case of an appeal to the Supreme Court, shall trans-
"*

niif the conviction to the next Court of General or Quarter

Sessions, which shall be holden for the county and place

wherein the offence shall have been committed, there to be

kept by the proper officer, among the Records of the Court

;

and in case of appeal to the Supreme Court such conviction

shall be transmitted to the said Supreme Court.

Sec. 67. In summary convictions, under the Act, be-

fore a Justice of the Peace, the imprisonment shall always

be in the county gaol, and without hard labour, or solitary

confinement. Perpetual.

It is needful to remark, that there is on express contra- Directions,

diction between several of the foregoing clauses under this

lasthead. In Sec. 33 and 34 it is said, that the offender,

on being convicted, '• shall be liable, at the discretion of the

Justice, eitlier to be committed to the common gaol, or

home of correction, there to be imprisoned only, or to be

imprisoned and kept to hard labour. But by the foregoing

i I

m

i'J^
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last recited clause, and which is the last in the Act, it is !n

expressly enacted, that on sunm)ury convictions und(M" Itic

Act before a Justice, " the imprisoiinnent shall always lie In

the county gaol, and without hard labor, Theso cluii^fs

cannot be reconciled, but shew quite an ovcrsijrht in llic

framing of them. As the said last chuise of the Act is so

express, it is presumed, notwithstanding the other claiKscs.

that, on all such convictions, the Justice can adjudge to im-

prisonment in the common gaol only, and •' without hanl

labour^ The course of proceeding on the trial of all siicli

cases before a Justice will be the same as in other cases of u

criminal or penal nature triable before him, and, together

with the requisite Forms, which may readily be fillod up so

as to answer, will be found, respectively, under the Titlcn—

Information, Summons, Warrant, Witnesses, Commitinenl.

VI. Larceny uy Clerks ou Servants.

lit

i" I:

Embezzle-
ments by
Clerks and
ServanU.

Embezzle-
ment by
Agents.

By the aforesaid 4 Vic. Sess. 1841, Sec. 37. Every

clerk or servant, who shall steal any chattel, money or val-

uable security belonging to, or in the possession or power o(

his master, shall, on conviction, be liable to be imprisoned

for any term not exceeding seven years.
'• " •'

)

VIL Embezzlement, Pledging Unlawfully, (t.c.

By the aforesaid 4 Vic. c. 7. Sess. 1841. Sec. Sf^.

If any clerk or servant, or any person employed for the pur-

pose, or in the capacity of a clerk or servant, shall, by vir-

tue of such employment, receive or take into his possession,

any chattel, money or valuable security, for, or in the name.

or on the account of his master, and shall fraudulently em-

bezzle the same, or any part thereof, every such oHIjndcr

shall be deemed to have feloniously stolen the same from his

master, although such chattel, money or security, was not

received into the possession of such master otherwise than

by the actual possession of his clerk, servant or other per-

son so employed, and every such offender, being convicted

thereof, shall be liable to be imprisoned for any term, not

exceeding seven years. • " .r
:

i

;:) r

Sec. 40. If any money, or security for the payment of

money, shall be entrusted to any banker, merchant, broker,

attorney or other agent, with any direction in writing, to ap-

ply such money, jr any part thereof, or the proceeds, or

any part of the proceeds, of such security, for any purpose

specified in such direction, and he shall, in violation of good
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failh, and contrary to the purpose so s|>eciliL'il, in unywisc

convert to his own use or benefit such money, security or

proceeds, or any piirt thcre(»r, respectively, every huv h oC-

ieiider shall l)e guilty of ii niisdeujeaiior, unci, heiuf^ convic-

tod thereof, shall be liable to be inii)risone(l for any term not

t'xceedint^ fourteen years ; and if any chattel or valuable s<>

ciirity, or any power of attorney, for the sale or transfer of

any share or interest in any public stock or fund, whether <jf

this Province, or of the Kin^<loni of Great Hiitain, or of Ire-

hind, or of any Forcit;n State, or in any fund of any body
corporate, company or society, shall be entrusted to aijy

Danker, Merchant, Broker, Attorney or other Ajjfent, for

custo<ly, or for any specilied jnirpose, without any authority

to sell, negociate, tmnsfer or pledge, and he siiall, in viola-

tion of good faith, and contrary to the object or purpose f»ir

which such chstttel, security, or power of attorney, shall hav<'

been entrusted to iiim, sell, negociate, transfer, pledge, or

ill any tnanner convert to his own use or benefit, such chat-

tel or security, or the proceeds of the Sjune, or any part

thereof, or the share or interest in the stock or fund to whicli

such power of attorney shall relate, or any part thereof, ev:jry

such ollender shall be guilty of a misdcnieimor, and, being

tonvictcd thereof, shall be liable to be imprisoned for any
term not exceeding fourteen years.

Sec. 41. Provided aliofu/s, That nothing herein be- Noilmi- lure-

fore contained, relating to Agents, shall all'ect any trustee '" ''^''"'i"g '"

III or under any instrument whatever, or any mortgagee, ot
i, ;?, 'I'ni.iUiM

any pro])erty, real or personal, in respect of any act done by nrlMiiricnjucta

such trustees or mortgagee, in relation to the property com- '!.'' """'^'''s

priseil in, or afTected by, any such trust or mortgage, nor ii„,rii'y on ^^e-

shall restrain any Ruikcr,Merch.ant, Broker, Attorney or other i^uriiies, ^c.

Agent, from receiving any money w hich shall be or become
actually due and payable upon, or by virtue of, any valuable

security, according to the tenor and eilect thereof, in such

manner as ho might have done if thiij Act hud not been passed,

nor from selling, transferring or otherwise disposing of, any
securities or eft€cts in his possession, upon which he shall have
any lien, claim or demand, entitling him l)y law so to do, un-
less such sale, transfer or other disposal, shall e.vtend to a

greater number or j^art of such securities or cllects than shall

be requisite for satisfying such lien, claim or dc^niand.

Sec. 42. If any factor or agent entrusted, for the I'Miiora

purpose of sale, with goods or meixhandize, or entrusted l''"'o"'K i""""

with any bill of lading, warehouse keeper or vvhartinger's (;o,„i" \vi'""
certificate or warrant, or order for delivery of goods or nier- <iiiiiisud lo

chandize, shall for liis own benetit, and in violation of good ''"•'"

ii'
>i'»:
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;)l>l*

:f
-

fiiilli, (Icpfisil or pledi^'c; nny such gotxls or tncrcliaiicli/.c, or

any of tlio bh'uI (loctiinnntn, as r scr.urity for any money or

ncgociabic instrutnent, borrowed or received by gucli factor

«)r Hjront, at or before the time of niakinf^ such deposit or

pled;^e, or infendtjd to be thereafter borrowed or receivoil.

every such otfendcr shall be guilty of a misdemeanor, and

beini;^ convicted thereof, shall bo liable to be imprisoned loi

any term not excee<lin^ fourteen years ; but no such factor

or asjfent shall be liable to any prosecution for depositin;^ or

pledging any such goods or merchandize, or any of the said

documents, in case the same shall not be made a security

for, or subject to, the payment of any greater sum of money

than the amount which, at the lime of such deposit or

pledge, was justly due and owing to such factor or agent

from his principal, together with the amount of any bill or

bills of exchange, drawn by, or on account of, such princi-

pal, and accepted by such agent or factor.

Where goods arc delivered to a tradesman's servant to

carry to a custon)cr, ho is guilty of larceny in breaking tlio

package and converting them. And the same if he make a

suit of clothes of cloth, or sho(>s of leather, or change one

kind of corn into another, which were delivered to him by

his nwstcr, or came into his hands for his master. But no

wasting or consuming of goods, however wilful, is within

the Act. See 3 i^wni'*, 183-5.

,,. By .5 Vic. c. 17, Sess. \8i'i^ Sec. 1. If any person
public sorvico

i • • ,i i- r tt »* • . I .

i'm{w'/./.\\i\" to emjMoycd in the public service of Her Majesty, andentrnst-

cd, by virtue of such employment, with the receipt, custody,

management or control, of any chattel, money, or vahmbli;

security, shall embezzle the same, or any part thereof, or in

any manner frauilulently apply or dispose of the same, or any

|)art thereof, to his own use or benefit, or for any purpose

whatsoever, except for the public service, every such oflond-

er shall be deemed to have stolen the same, and shall be

deemed guilty of felony, and, on being thereof convicted in

due form of law, shall be liable to be imprisoned, or to bo

im|)risoned and kept to hard labor for any time, not exceed-

ing five years.

Sec. ^2. Every tally, order, or other security whatso-

ever, entitling or evidencing the title of any person or body

corporate to any share or interest in any public stock or

fund, whether of this Province or of the United Kingdom.

or of Great Britain or Ireland, or of any Foreign State, or

to any share or interest in any lund of any body corporate,

company or society, or to any deposit in any Savings' Bunk.

or any other Baidi, and every debenture, deed, bond, hill

I'orsonsin ll>o

l»«j jjiiilly of
Felony

V:iliiiil)lu

wecuriiies.
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note, wnrrnnl, order, or othor security \vlinlfio**v*-T, Tor mo-
ney or lor payment of iiioiicy, wluMlier of" this l'i.;vi»ce or ol

the UnitiMl Kiiif^jlom, or of any Foreign State; and every

wnrrant or order for the delivery or transft •• of ain goods or

vnltiabie thing shall, throughout this A i, be deemed fi>r

every purpose-, to be inchided under, ai id denoted by, the

woriis valuable security ; and that if any person, so employ-

ed and entrusted as aforesaid, shall ernbt>/zle or fraudulent-

ly apply or dispose of any such valuable security as aforesaid,

he shall be deemed to have stolen the same within the intent

and meaning of this Act, and shall be punishable thereby in

(ho same manner, as if he hu<l stolen any chattel of like

value, with the share, interest or deposit, to which such se-

curity may relate, or with IIk" luoney due on such security,

or secured thereby, and remaining unsatisfied, or with the

value of the goods or other valuable thing mentioned in such

security.

Sec. 4. In every such case of embezzlement or frau- pf"!"'".'' '"

(lulent a|)plication or disposition as aloresaid, ot any chattel, i,siiiiUm»irR

money or valuable security, it shall be lawful, in the order

ofoommital by the Justices of the Peace before whom the

otleiuler shall be charged, and in the indictment to be pre-

ferred against such oft'ender, to lay the property of any such

chattel, money or valuable security, as aforesaid, in the

duccn's Majesty. FerpeluaU

VIII. Receivers of Stolen Property.

By the aforesaid Act, 4 Vic. c. 7. Sec. 45. Every

I^erson who shall receive any chattel, money, valuable secu-

rity, or other property whatsoever, the stealing or taking

whereof shall amount to a felony, either at conmion law or

under this Act, such person, knowing the same to have been

feloniously stolen or taken, shall be guilty of felony, and be

liable to be imprisoned for any term not exceeding seven

years. Provided, that no person however tried for recceiv-

ing as aforesaid, shall be liable to be prosecuted a second time

for the same ofi'ence.

Sec. 46. Every person who shall receive any chattel,

money, valuable security, or other property whatsoever, the

stealing, obtaining, or converting whereof, is made an in-

dictable misdemeanor by this Act, such person knowing the

same to have been unlawfully stolen, taken, obtained, or

converted, shall be guilty of a misdemeanor, and may be in

dieted and convicted thereof, whether the person guilty of

the principal misdemeanor, shall, or shall not, have been

W 'f , J

m
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provioiisly ronvictod thripof. and si.nli roooivpr slinU lin li-

nbln to 1)0 iinprisoiiPil lor any Innn not oxroodiiii? spvoii

yours.

Soc. 51. Where the stoalini? or taking of any proper-

ly whatever, is, by this Act, punishal)lc on summary con-

vicfion. any person who shall receive any snch proj)erty.

Unovvinu; the same to he unlawriilly come by, shall, iij)oii

conviction thereof before a .lu'^tice ol the l*eare. be hable to

the same forfeiture and punishment, to which a person, guil-

ty of stealing or taking such projUTty, is i;)y t.'iis Act lialtle.

IX. Hew Alio S:c for RRTfTRN or Stolkv Proprhtv.

Advortising n

ri'ward (or rc-

'I'akinjT ro- Rv' the samo Act of 4 Vic. Scss. IHil. Sec. 40. Any
wiir.l t.ii lire- person who sliall corruplly take any money or reward, di-

!'"'" ''* ''"'•'
rect or indirccllv, under pretence or upon account of heip-

in<; !t» I 111! re- . •
,

'

i i i
•

r.niry kI'shi- uig any person to any cnattcl. money, valuable security, or

Ion |iroi»crty. other |)roperty whatsocner, which shall, by any felony or

misdemt^aiior, have been stolen, taken, obtained or convert-

ed as aforesaid, shall, (unless he caiisc the offender to be ap-

prehended and brought to trial f:>r the sanx,,) be guiity of

Felony ; and, being convicted theniof, shall be liable to ho

imprisoned I'or any term ;iot cxcc^eding seven years.

Sec. ol). if any person shall publiciv advertise a re-

ward for the rctura of any projiorty whatsoovcr, which shall
iiirn of dioli'ii

|mv(, i,(.cn stolen or lost, and shall, in such advertis<Mneiit,

use any words purportmg liiat no <piestions will be asked, or

shall make use of nny words in any public advertisemeiil.

purporting that a reward will bo given or paid for any pro-

perty which shall have been stolon or lost, without seizing or

making any incpiiry after the person producing such proper-

ty ; or shall promise or oiler, in such jiublic advfirtisement,

to return to any pawnbroker, or other person who may have

brouglit or advancod money, by way of loan, upon any pro-

perty so stolen or lost, the money so paid or advanced, or

any other sum of money or reward for the return of such

property ; or if any person shall print or publish any sucii

advertisement, in any of the above cases, every such person

'hall forfeit the sum of twenty pounds for every such offence,

to any iHjrson who will sue for the same by action of debt,

to be recovered with full costs of suit.

C.impounding There is also h uHher oU'ence concerning stolen goods,
II iiilony. anciently denominated Ihefthote, and now designated a com-

pounding o/felonff, which ia, vvIktc tlic i)arty robbed, not

only knows tile felon, but also takes his goods again, or other

amends upon ogreiMuent not to |>rosecutc. It is said to have
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1)0011 nnciontly piini.slmble ns felony, btit is now pnnisliod

only with line and imprisonment, unless it ho nrcompnniei)

with some decree of maintenance given to the felon, which

makes the party an accessory after the fact. Hut the barely

taking ai?iiin one's own p<Kwls, which have been stolen, is

no otl'ence at all, unless some favor l>c shewn to the thief.

I Riis3ell, '210.—^ - hiij; ; » .'.M"!' • •'.>
'i A '/ -A Infoiination for Larccmj.

Ccnmty of ) Thk information and complaint of A. I.

^ of in the county of
,
yeoman, made

on onth, before me A. M., Ks(jnire, one of Her Maj(>sly'8

Justices of the Peace for the said county, the — day of

in tlie year of our Lord one thousand eight hundred and .

The said A. L on his oath, snith. that on the — day

of , in this present year, divers goods of him the sai<l

A. L, to wit, have feloniously boon stolen, taken, and

rarried away from him the said A. L, at aforesaid in

the county aforesaid, and that he hnth just cause to suspect,

anil doth suspect, that A. O., late of , in the said

county, labourer, feloniously did steal, take, and carry away
the same, [or otherwise, stating the case according to the

facts.]

And thereupon he the said A. L, prayeth that justice

may be done in the premisi^s.

A. I.

Before me,

A. M., J. P.

IVarront for f4(ircc)vj.

County of > To each and every of the Constables of the

S township of , in tlic sai<l ccnmty, and to

jSeul.] the scv^^'ral Constables of the other townships of

the said county, respectively.

FouASMicH as A. L of , in the county of
,

ycoiiuin, Imih this day nmde information and comj)lnint,

upon oath, before me, A. M., Escpiire, one f>f lier ISlajes-

ly's Justices of the I'eare for the said county of . that on
tlip — dry of , in this present year, divers goods of him
the said A. L, to wit , have feloniously been stolen,

inkon and carried uivay, from him the said A. I. at
,

aforesaid, in the comity aforesaid ; and that he hath just

rauscto suspect, and doth suspect, that A. ().. late of ,

ill lite said <*ounty, labourer, feloniously did steal, take and
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carry away tlin same, for otherwise, according lo the facts

stalc.i in the informatioii.] Tiiesc are therefore to command
you, and every of you, forthwitii to apprehend him the said

A. O., and to bring liim before me, to answer unto the said

information and com))laint, and to be turtlicr dealt withal ac-

cording to lit^v. Herein fail you not. Given undjr my hand

and seal, at aforesaid, the — day c" , in the year

of our Lord one thousand eight hundred and .

A. M., J. P.

The Form of a Warrant to search for stolen gootls, will

bo found under the Title—Search Warrant.
The proceedings before Justices, on informations of lar-

ceny, will be the same as in other felonies, and will be found

sufticiently set forth and explained, under the respective Ti-

tles—Information, Warrant, Examination, Bail, Coiiunitnient,

together with other re(|uisite Forms.

For stealing wrecked ships or goo<ls, see Title—Wreck.

It may be well to observe here, that by the Statute of

the 4 Vic. c. 3, Sec. 12, Sess. 1841, Two Justices of the

peace, may, under certain hmitations and restrictions, iry ol-

fences coming under the denomination of simple larcenies

;

for .vhich more fully, sec Title—Sessions.

LEATHER, see HIDES.

LETTERS COUNTERFEIT, &c., see CHEAT.

LETTERS THREATENING, sceTHREATENINCJ, Ac

^ipl

4-

LIBEL.
A Libel, in a strict sense, is taken for a malicious do

famation, expressed either in printing or writing, and

tending either to blacken the memory of one who is dead,

or the reputation of one who is alive, and to expose him to

public hatred, contempt, or ridicule. It matters not whe-

ther the libel be true, or whether the party against whom it

is made, be of good or bad fame. But this is to l>o under-

stood, only when the prosecution is by information or indict-

ment. It is otherwise in an action to recover damages for

a libel. 3 Burn's, 248.



LIBEL. 339

A criminal proscculion for a libel can only be sustained

where the defamation is expressed, either in printing, or

loritinfr, signs, or pictures. No defamatory words spoken

will sustain a criminal proceeiling, as for that ofl'ence. iS'ee

;) Bum's, 249.

It is certain, that not only he who composes a libel, or

procures another to compose it, but also he who publishes,

or procures anot ler to publish it, is in danger of being pun-

ished for it.

Also it hath been resolved, that the sending of a letter,

full of provoking language to another, without publishing it,

is highly punishable, as manifestly tending to a disturbance

of the peace.

In cases of libel the oflfenders may be condemned to pay

such fme, and also to sutler such corporal punishment, as to

the Court, indiscretion, shall seen) proper, according to the

hcinousness of the crime, and the circumstances of the

ollender.

A Justice of the Peace has the power of issuing a war-

rant to apprehend a person, charged, by information on

oath, with the publication of a libej, and of rc(|uiring him

to find bail to answer such charge, and for want of it, of

committing him to prison, there to remain until he Ik; deli-

vered by due course of law. ;j Burn's, '251-5, 799.

^

li

—m—
LICENSED IlOUSflS, hoc SPIRITUOUS LIQUORS,

TAVERNS, »fcc.

LIGHT HOUSES.
By 4 W. 4, c. 25. 4 V. 278. " It shall be lawful for

!»ny (Collector of Light duties, to call to his aid, in the execu-

tion of the Act, all nsagistrates, constables, and peace officers,

and all other His Majesty's subjects, who are hereby required,

when called upon, to aflbrd such Collector every aid and as-

sistance in their power, for the purpose of carrying into cfTect

the several provisions of the Act." Temporary.

©

LIME.
By ihe Statute* ;J2 G. ;), c. 4. 1 V. 29;i. " All lin»e.

exposed to sjilu in any purtof this Pro\ince. shall be measured
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by tijc oHiccrs, a|)poiiitccl for that purpose, anrl the officofx

so appointed, shall be sworn to the faithful diseharuo ol

their duty, and upon refusal to accept of the said office,

or being guilty of any neglect or misbehaviour in the execu-

tion of the duties thereof, they shall forfeit and pay, for the

use of the poor of the town wherein they reside, a sum not

exceeding three pounds, to be recovered before any two Jus-

tices of the })eace for the same county." FerpetuaL

By 56 G. 3, c. 21. i> V. 210. " All hmc sold, ornl-

fcred for sale, shall be measured and inspected by one of thu

oHicers appointed for that purpose ; and all lime not suHici-

ently burnt, or otherwise of good and merchantable (|ualily,

shall be seized by tiie said inspector ; and every person of-

fering for sale, or selhng by the hogshead, any lime in hoiis-

heads that shall not contain at the least eight Winchester

bushels heaped, or ninety six gallons, shall forfeit for every

bushel, of which every and each hogshead shall be deficient,

the sum of ten shillings, and so in proportion for every part

of a bushel, together with the hogshead or cask in which such

lime shall be contained, which shall be seized by the said in-

spector and destroyed."
'• The inspector of lime shall receive, frotn the seller

thereof, at the rate of sixpence per hogshead, for inspecting

and measuring the same."

Sec. 5. " If the quantity of lime, seized as aforesaid,

shall not exceed thirty-two bushels; and if the deficiency <»l

lime sold or otl'ered for sale in hogsheads as aforesaid, slialt

not exceed twenty bushels, then, upon conviction upon tlie

oath of one or more witness or witnesses, before one Justice

of the peace, of the county where the otibnce shall happen

,

•:<nd if the quantity so seized shall exceed thirty-two bushels,

and if the deficiency shall exceed twenty bushels, then, tipiin

conviction as aforesaid, in any of His Majesty's Courts of Re-

cord in the county where the oU'ence shall happen, the lime

so seized shall be adjudged forfeited ; anil the person who

sold or offered lime for sale, in hog heads deficient as alorc-

said, shall be adjudged to pay the penally herein before de-

clared, together with the costs of condenmation ; of all which

penalties and forfeitures, one half thereof shall go to the in-

spector or inspectors in each case, resjxjctivcly employed, foi

his and their trouble and expense of storage and prosecution;

ihr remainder to the use of the poor of the county where

such convictions shall happen." Perpetual.

Note. For the course of |)roceeding with regard u>

prosecutions upon eitlier of the foregoing SlatiUes, and lor

the Forms, which may be readily made to serve, see, respec-

tively, Titles,—Inlornmlion, Summons, Conviction. Aaw
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linal process or mode is imiiilcil out by either of these Sla-

Uites, for eiiforcinj^ the payment of iiny peinilJy udjud^'ed

asTtiinst a party convicted, no such final pio(;ess can he issued

by a Justice, eitlier against the goods or the body of such

party.
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LINKS OK TOWNSIUI'S, sec TOVVNSUIl' IJiNErf.
•if

LORD'S DAY.
IJy the Statute 1 G. .3, c. I. 1 V. Gl. It is enacliul, siimgfei.uii^

" hi order that all persons may on the Lord's J)ay apply ^^^

iheiaselvcs to duties of religion and piety, both publicly and

privately, no tradesman, warehouse keeper, sho]>kc!rper, or

other person whatsoever, shall, for the future, open his, her,

or their shop, or warehouse ; or either by himself, or herself,

or hy his or her servant or servants, child or children, sell,

expose, or otler to sale, upon any bulk, stall, or shed ; or

send or carry out any manner of goods or merchandize on

the Lord's Day, or any part thereof: Provided nevertheless,

that this Act shall not extend to prohibit any persons from

selling or exposing to sale, milk and fresh fish, before the

hour of nine o'clock in the morning and alter live o'clock in

the afternoon, on the said day.

Sec. '2. No person whatsoever, shall do or exercise, Workm-; m

any labour, work, or business, of his or their ordinary call- ^^["^
"'""^ "'

iiiu:s, or other worldly labour, or sidl'er the same to be done,

hy his, or their servant or servants, chiKl or children, either

hy land or by water, (works of necessity an<l charity only

excepted,) or use, or sufVcr to be used, any sport, game,
play or pastime on the Lord's Day, or any part thereof;

upon pain, that every person so ollcnding in any of the

particulars bei'wre mentioned, upon conviction thereof, upon
the oath of one credible witness, before any one of His Afa-

jesty's Justices of the I'eacc i4 this Province, or upon view

of any Ju! lice of the Peace ; for every such ollence shall

lorfcitand pay the sum of ten shillings.

Sec. '']. No tavern keeper, retailer of s|)irituous li- li«"<'riiii}; i.i

f|iiors, vintner or oilier jM^rson keeping a public house „f
"»^«^'"^ '^^

uitertaumienl witliin this Province, siiall, on any pretence

whatsoever, entertain, or sutler any of the inhabitants or
' wii dwellers of iialii'ux, or any oi' tiic towns, respectively.

)f''j^'
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H1

Aitciiilin<; Ui-

vino Surviuf.

vvlicrc such tnvcru keepers, retailers of spirituous ii(iuors.

vintners or other persons, keeping public houses of entcr-

tainnienl, respectively dwell ; or others, not being strangers

or lodgers in such houses, or such as come thither for ne-

cessary dieting and victualling only, to abide or remain in

their dwelling houses, out houses, or yards, drinking or idly

spending their time on the Lord's Day, but shall keep tljtir

doors shut during the time of divine service, on penalty ol

forfeiting and paying the sum of ten shillings, for every per-

son so found drinking or abiding in such public houses, or

tle|)cndencics thereof as aforesaid ; and every such person,

who shall be found so drinking or abiding, in any such pub-

lic house or dependencies thereof as aforesaid, shall respect-

ively forfeit and pay the sum of five shillings.

Sec. 4. The churchwardens and the constables, or any

one or more of them, shall, once in the forenoon and once in

the afternoon, in the time of divine service, walk through ilie

town, to observe and suppress all disorders, and apprehend

all offenders whatsoever, contrary to the true intent and

meaning of this Act. And they are hereby authorised and

empowered, to enter into any public house of entertainment,

to search for any such offenders ; and in case they are denied

entrance, they are hereby empowered to break open, or cause

to be broke open, any of the doors of the said house and en-

ter therein ; and all persons whatsoever are strictly required

and commanded to be aiding and a^^sisting to any constuhlos

or other officers in their execution o.this Act, on the penalty

of ten shillings for every neglect.

Sec. 5. If any person whatsoever, being of the au;e ol

twelve years or upwards, being able of body, and not other-

wise necessarily prevented by real sickness, or other imavoid-

able necessity, shall for the space of three months together,

absent himself or herself from the public worship on the Lord's

Day, shall be subject to a fine, that is to say, for every hnid

of a family, ten shillings, and for every child or servant livt;

shillings ; to be recovered upon complaint before any onu

Justice of the Peace, who is hereby emj)owered to cause llic

same to be levied.

Sec. C. All fines and pe>, <Uies incurred by this Act,

arc to be to the use of the jwor of the town where such ol-

fence is committed ; and the Justice and Justices before whom

any person shall be convicted of offending against this Act.

are recpiired to make a record thereof in a book to he kept by

him or them.

Sec. 7. Provided, that no person shall be prosecuted

for any oireiice before mciitioned, unless they be prosecuted

lor the same within Icti duys after the offence was comniilted.
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Soc. fi. Every Justice of the Ponce shall have full povv- ronv ciiors

pr and authority, cither \\\k»\ hi.s own view, or other legal
'" ••«>"«

conviction of any oflcnclcr or oflcndors against this Act or

any part thereof, to levy the penalties, herein before respect-

ively mentioned, in case the same shall not, upon such con-

viction, Ik) paid by the oflenderor ofl'enders, by distress and

sale of the ollen<ler or ofl'enders goods and chattels, with

costs ; and in default of distress, to commit such offender or

offenders to the common gaol of the coimty, there to remain

in close confinement for a lime not exceeding forty eight

hours, nor less than twenty four hours.

Sec. 9. This Act shall be publicly read fruir times in

every year, viz :—At the opening of every Court of (icnernl

Sessions of the Peace, immediately after the Grand Jury are

sworn ; and on every first Sunday in Oeceniber, and every

first Sunday in June, in all public places of worship within

this Province, immediately after divine service." Peijietual.

It has been decided, that a person can commit but one

offence on the same day, by cxercisinf; his ordinan; callin!;

on a Sunday. It is one entire ofience, whether longer or

shorter in point of duration, or conr'sting of one or a num-
ber of particular acts. .'3 Buiii's, i2t>5.

By iJ W. 4, c. 3, ^ '24. 4 V. 1 16. " No person hold- Opnnii;^

ing a shop license, shall open his, her, or their shop or ^''".i"*' '."^

warehouse, or either by himself or herself, or by his or her ^,,..'"*'
"°* *'

servant or servants, child or children, sell, expose, or offer

for sale, any manner of gootis or merchandise whatsoever,

[bread and milk excepted,] on the Lord's Day, or on any
part thereof; under the penally of five pounds for every such

offence, and of forfeiture of the license.

Sec. 25. If any tavern keeper, shop keeper, retailor
l^,'^''"'"''"^

'"

of spirituous liquors, vintner, or other person keeping a pub- ' ' '

lie house of entertainment or shop within this Province, and
licensed as aforesaid, shall entertain or sulVer on the Lord's

Day, any of the inhabitants of Halifax, or of any of the towns
respectively, where such tavern-keepers, shop-keepers, re-

tailors of spirituous liquors, vintners, or other persons keep-

ing public houses of entertainment, or shops, respectively

dwell, or others not being strangers or lodgers in such houses,

or such as come thither for necessary dieting and victualling

only, to abide or remain in or about their dwelling-houses or

shops, drinking or idly spending their time, it shall and may
be lawful for any one Justice of the Peace for the county,

citliuron his own view, or on the information of one credible

witness, to cause the iKjrson or persons, so offending, to be

apprehended and committed prisoner to the county gaol, un-

uf
iw

i uj*
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loss such offbndor or offonders sImH entor rnfo a rcoo^nlznnro

l)oforo such Justice, with one or more siiHicicnt bondsmen,

for his, her, or their appenrnncc at the next General Sessions

of the Peace, there to answer to such complaint, and in tlir

mean time to be of good behaviour ; and also to bind over

the witness or witnesses to prosecute at such Sessions. Per.

pctual.

By the Statute til G. :3, c. 3. 1 V. '284. " No prr-

son upon the Lord's Day shall serve or execute, or cause to

be served or executed, any writ, jirocess, order, judi,'nipni

or decree, (except in cases of treason, fe'ony or breach of

the peace,) but the service of every such writ, process, war-

rant, order, judgment, or decree, shall be void to all intents

and purposes whatsoever ; and the person or persons, so

.serving or executing the same, shall be liable to the suit of

the party grievod, and to answer damages to him for doini;

thereof, as if he or they luid done the same without any pro-

cesH, warrant, order, judgment, or decree whatsoever." Per-

petual.

Bail cannot take the defendant on a Sunday in ordor to

surrender him ; and it has been held, that a warrant of coni-

initment for a penalty cannot be executed on a Sunday, and

that the apprehension on that day is wholly void, and the

defendant is entitled to be discharged out of custody. :{

Jhirn's, '26S.

Information for loorking on the Lord's Day, contrary to

tlieforegoing Statute, 1 6'. 3, c. L
It. . .

County of) Thk Information of A. L, of , in

5 the county aforesaid, yeoman, exhibited hcforo

mc A. M., Esquire, one of Her Majesty's Justices of tli(>

J*eace for the s^iid couiity, the — day of -, in the year

of our Lord one thousand eight hundred and , who

saitli,

That A. O., of in the county aforesaid, labonror.

on the— day of , in the year aforesaid, being the liOrd's

Day, at in the said county, did openly and publicly do

and perform the worldly work and labour of [here state the

particular work done,] contrary to the Statute in such cnso

made and provided, the said work not being then and there

a work of necessity or charity. And thereupon ho the said

A. L, prayeth that he the said A. O., may forfeit the sum

often shillings, to the use of the poor of the said township of

. as by the said Statute is required. ""' ' A. 1.

. . Before me, , .,,..., '< - .. .

A. M.. J. 1».
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tyummons thereupon.

County of > To A. C, one of the (constables of tiic tovvn-

— 5 ^h'P of in the suid county.

[Seal.] FoiiASMucH as information liatli been made be-

fore me A. M., Esquire, one of Her Majesty's Justices of tlio

])eace for the said county of , that A. O., of . in the

said county, labourer, on the — day of , in the year of

our Lord one thousand ei<^ht hundred and , bein^ the

Lord's Day, at the township of aforesaid, in the said

county, did openly and publicly do and perform the worldly

work and labour of , contrary to the Statute in such case

made : These are therefore to require you to summon the said

A. O. to apj)ear before me, at in the said county, on—
the — day of , in the year aforesaid, at— o'clock in

the forenoon, to answer unto the said information, and to

shew cause why he the said A. (). should not pay the pen-

alty of ten shillings for the said otience ; and be you then

there to certify what you shall have done in the premises.

Given under my hand and seal, the — day of , in the

year aforesaid.

A. M., J. P.

If the information is for using a sport, game, &c., or for

any of the other otVences mentioned in the Act, the informa-

tion and summons must be filled up accordingly, stating the

facts of the oftence as nearly as may be in the words of the

Act. For the form of a Conviction, where the course is by

information, see the general form under the Title—Convic-

tion. The general rules of law and evidence to be attended

to, and the manner of proceeding on the hearing before the

Justice, will be the same as in all similar cases for the recov-

ery of penalties ; and will be found set forth under the Titles

—Information, Conviction, and other appropriate Titles of

this Work.

If the Justice convicts on his own view, the mode of pro-

ceeding, and the Forms will be dilTerent. In this case, if cir-

cumstances will permit, the Justice should, at the *hne of

viewing the work done, enquire aiid ascertain, whether it is

'a work of necessity or charity," or otherwise, so that he

may determine on the case, accordingly ; and if he convicts

the party, he should inform him thereof, and of the penalty

imposed. Should the Justice, at the time of the view, not

have it in his power to ascertain, or from the circumstances

appearing or ascertained, should it seem doubtfid whether the

work is one of necessity or charity, or otherwisf;, he should

44
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(I«;fcr ail immcdiiitc convictior., and sliould summon ihc parly,

in the usual manner, to appear before liim at a Hubsc;(|ueiit

time, to shew cause, if he have any, why he should not bo

convicted of the oflence ; and in this <;Hse, the same prorood-

in^s must be had as in all similar cases. Directions relating'

to such proceedings have already been given under the Tiljo

— Information, and other Titles of this Work. The folhtw-

iiig will serve as the form of such a Sununons to shew cauw.

C^ounty of ) To A. C, one of the Constables of the town-

i> ship of in the said county.

I
Seal.

I
FoKASMiicn as A. O., of , in the said coun-

ty, labourer, on the — day of , in the yenr of our Lord

one thousand eight hundred and , being the Lord's Diiy,

at in the said county, did, in the view of me A. M., Ks-

(juire, one of Her Majesty's Justices of the peace, for the said

county, openly and publicly do and perform the worldly work

and labour of [whatever the ease may be.
|

These arc

therefore to rctjuireyou to summon the said A. O., to appear

before me at , in the township of , in the said coun-

ty, on the— day of , in the year aforesaid, to shew

cause, if any he have, why he should not be convicted oftlio

said oflence, and should not be compelled to pay the penalty

of ten shillings, imposed by the Statute in such case provid-

ed ; and be you then there to certify what you shall have tlono

in the premises. Given under my hand and seal, the — day

of , in the year aforesaid.

A. M., J. P.

In every case where the Justice convict'* on his own

view, the Information is, of course, needless, and also a Sum-

mons, except in the case just mentioned. In all cases of

conviction on view, the form may be thus:

County of ^ Be it Remembered, th.it on the— day of

-

) in the year of our Lord one thousand eight liiin-

drod and , being the Lord's Day, commonly called Sun-

day, A, O., of , in the said county of , labourer,

did, in the view of me, A. M., Esquire, one of the Justices

of our Lady the Qlueen, assigned to keep the peace in and for

the said county, and also to hear and determine divers felo-

nies, trespasses, and other misdemeanors in the said county

committed, do and perform the worldly work and labour of

, openly and publicly, at the township of in the said

county, contrary to the Statute in such case made and pro-

vided, which said work was not then and there a work of

>4- - * '

m



LORD rf UAV. 3n

of the town-

e A. M., Kh-

iiecesisity or clmrity : VVIioienpoii, it h considered and ad-

judged by me the 8uid Justice, that the said A. U. be con-

victed, and he is accordingly by me liereliy convicted of the

olfence aforesaid, upon my own view a.s albre.said, a<'-cordini»

to the form of the Statnte in that case made and provided.

And I do hereby adjud^'c that the said A. ()., for the said u!'-

ft'iice hath forfeited the sum of ten shilhngs, to be |>aid and
applied as tiie law directs. In witness whereof I the said

Justice have to this present convi(;tion set my hand and seal,

lit in the said coimty, on the — day t f , in the

vonr of our liOrd above written.

[Seal.

I

A. xM., J. 1».

If the complaint is for using a sport, game, vLc, or any

other otTence mentione<l in the Act, the Conviction must, of

course?. Ijo filled up accordingly, stating the ofl'ence according

tu the facts.

Warrant to levif the Vemiliy on a Convidionfor Working,

SfC, on the Lord's Daij.

County of > To A. C, one of the Constables of the town-

5 ^'"'P ^^ •" ^''•^ ^'^''^ county, and to the other

[Seal.] Constables of the said township.

FoRASMt:cH as A. ()., of in the said county of ,

liibourer, is duly convicted before me A. M., Esquire, one of

Her Majesty's Justices of the peace in and for the said county,

for that he the said A. O., on the — day of , in the

year of our Lord one thousand eight hundred and , being

the Lord's Day, commonly called Sunday, did do and |xjrform

llie worldly work and labour of , openly and publicly, at

the township of in the said county, contrary to the Sta-

tute in such case made and provided, which said work was
not then and there a work of necessity or charity ; whereby he

the said A. O. hath forfeited the sum often shillings, which
sum he the said A. O. hath neglected to pay, and the same is

not yet paid ; These are therefore to command you, forthwith

to levy the said sum of ten shillings, by distraining the goods

and chattels of him the said A. O., and if within six days

next after such distress by you taken, the said sum, toge-

ther with reasonable charges for taking and keeping the baid

(listrcHs, shall not be [laid, that then you do sell the said

goods and chattels, so by you distrained as aforesaid, and
out of the money arising by such sale, that you do pay the

said slun of ten sliillings tatlu? Overseers of the Poor for the

said township of , for the use of the poor of the said

I
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348 LORD^S DAY.

townsliip, rendering to him the said A. O. the overplus

upon demand ; the necessary charges of taking, keeping,

and selling the said distress being first deducted. And if

the said A. O. be not able to pay the said sum of ten shil-

lings, and sufficient distress cannot be found whereon to

levy the said sum, that you certify the same to me, together

with the return of this warrant. Given under my hand and

seal, at , in the said county, the— day of —— in the

year above written.

A. M., J. P.

Certificate by the Constable of want of Distress, to be

indorsed on the Warrant.

County of
^

A.

3 ship of

this — day of .

and , before

C, one of the Constables of the towii-

in the said county, maketh oath,

in the year one thousand eight hundred

me the Justice within mentioned, that he

hath made diligent search for, buyloth not know of, nor can

find, any goods or chattels of the within mentioned A. 0.,

whereon to levy the within sum of ten shillings.

A. C.

Before me, the said Justice,

A. M., J. P.

Commitment thereupon to the Common Gaol.

of the Constables of the

the said county ; and to

— , in the

County of) To A. D., one

5 township of , in

[Seal.] the keeper of the common gaol at

said county.

Whereas A. O., of , in the said county, labourer,

was and is duly convicted before me A. M., Esquire, one

of Her Majesty's Justices of the Peace for the said county,

for that he the said A. O., on the — day of——, in the

year of our Lord one thousand eight hundred and , be-

ing the Lord's Day, commonly called Sunday, did do and

perform the worldly work and labour of , openly and

publicly, at the township of , in the said county, con-

trary to the Statute in such case made ; which said work was

not then and there a work of necessity or charity, whereby

the said A. O., hath forfeited the sum of ten shillings ; wliieh

sum the said A. O., hath neglected to pay, and the s me is

not yet paid, or any part thereof: And whereas it duly ap-

pears to me by the return of A. C, one of the constables of

the said township of , that he hath made diligent search

ment must
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for, but doth not know of, nor can find, uny goods or cliat-

tels of the said A. O., by distress and sale whereof the said

sum of ten shilUngs may be levied, pursuant to my warrant

tlaly made and issued for the levying the said sum of ten

shillings by distress and sale of the goods and chattels of the

said A. O. These are therefore to command you the said

A. D., constable as aforesaid, to apprehend the said A. O.,

und convey him to the common gaol at , in the said

county, and deliver him there to the keeper of the said gaol

:

And these are also to command you the said keeper of the

said gaol, to receive him the said A. ()., into the said gaol,

and there detain him in close confinement, without bail or

mainprize, for the space of— hours ; and for so doing this

shall be your sufficient warrant. Given under my hand and
seal, at aforesaid, the — day of , in the year of

our Lord one thousand eight hundred and
A. M., S. P.

Note. It will be seen by this Act, that the commit-

ment must be for not more than 48 nor less than 24 hours.

The foregoing Forms of Warrant of Distress and Com-
mitment will serve, where the conviction is for using a game,

sport, &c., or for any other oftence specified in the Act,

only filling them up according to the conviction.

LOTTERIES.
By the 4 Vic. c. 25. Sess. 1841. Any person who

shall sell or offer for sale any ticket for any lottery, or any
person who will purchase any such ticket, shall forfeit an J

pay, for every such ticket so sold or offered for sale, or pur-

chased, a fine or penalty of two shillings and sixpence ; and
any person who shall be the conductor or manager, or pro-

prietor, or drawer ofany such lottery, shall pay a fine or pen-
alty of five pounds.

Sec. 2. All fines and penalties, imj)08ed by this Act,

shall be recoverable before any one Justice of the Peace of

the county in which the offence was connnitted, by any per-

son who will sue for the same, in the same manner, by the

same means, and with the like costs, as if any such fine or

penalty were a private and individual debt, due to the per-

son so suing for the same ; and when, recovered, shall be paid

lo the Overseers of the Poor of the township or district where

349
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350 LOTTERIES.

liiu ollbiico was coinuiiltcd, for tlie use of the poor thereof.

Temporary.

As the fines under this Act are to be recovered as j)ri.

vute debts, the course of proceedings for such recovery, with

tiie reijuisite Forms, will be found under the Title,—Sun;-

mary Ti-als.

@

LUMBER.
1. Bl'rvey of Lumber.

Bv the Statute of the 5 W. 4, c. IL 4 V. 376. The

following enactments and regulations are made. Sec. 1.

" All ton timber which shall be exported from this Province,

shall be straight lined and well squared, without offsets or

joints, and square butted at both ends, and shall also bo

squared with not more than one inch of wane on the edges,

and shall be free from all marks of scoring, rots, splits, or

worm holes, which may be detrimental to the same.

Sec. 2. No spruce or pine timber shall be less tlraii

sixteen feet in length, nor any birch or other hardwood ton

timber, less than ten feet in length ; nor shall any ton limber

be considered merchantable, unless the same shall square at

least ten inches ; and where the timber does not exceed six-

teen feet in length, it shall be of equal bigness at both ends.

Sec. 3. Surveyors of lumber shall be entitled to receive

three pence per ton, for surveying ton timber, with four

pence per mile, for every mile, they shall necessarily travel

in coming to the place for performing such duty, and shall

in all cases m^easure ton timber by the girth, one quarter

part of the girth to be tak«n as the side of the square.

Sec. 4. Every Surveyor of lumber, before attempting

to act as such, shall take and subscribe the following oath,

before any one Justice of the Peace, who is hereby authoriz-

and required to administer the same, without fee, that is to

say :
*' I do solemnly swear, that I will faithfully, impartially,

truly, and to the best of my skill, knowledge and ability,

execute, do, and perform the office and duty of a Surveyor

of lumber, according to the true intent and meaning of an

Act, entitled ' An Act, to regulate the survey of timber and

lumber, and to repeal certain Acts now in force,' and tliatl

will give a true and faithful account of the number, dimen-

sions, and measurement of all sucii timber or lumber as may
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be submitted to my inspection and jnd^^mont, nceonrmg to

the best of my knowledge, and that I will not at any time, wil-

fully change any article of lumber that may be entrusted to

ine for the purpose of being so surveyed,"—which oath, every

such person shall deliver to the Clerk of the Peace for the

county or district in which he shall be appointed, together

with the private mark which he shall adopt ; and the said

Clerk shall grant a certificate to every such person, of his

having taken and subscribed tlie said oath, and the said per-

sons shall thereafter continue in such office until the annual

appointment of town officers, and it shall be lawful for such

Surveyors, to survey timber or lumber in any part of the

county or district in which they are appointed.

Sec. 5. " All surveyors of lumber shall, personally and

diligently, examine and survey all ton timber and lumber of

every kind and description, when called upon so to do, and
see that the same is, and shall be, in all respects conformable

to the several provisions and directions of this Act, and shall

reject any timber or lumber which shall, in any respect, bo

contrary to or objectionable under this Act, (of which, each

surveyor shall provide himself with a copy,) and shall refuse

to pass the same, and after rejecting and refusing such ob-

jectionable timber or lumber, the said surveyor shall furnish

the buyer and seller, each with a true and faithful account

in writing of the number, dimensions, and measurement of

the articles he shall have so surveyed and find to be merchant-

able ; and every such account, duly certified under the hand
of the surveyor, shall be fi.jal and conclusive between the

buyer and seller. Provided, that if any dispute shall arise

between the buyer and seller of any article of timber or lum-

ber, the person dissatisfied may call upon three skilful and
disinterested persons, being surveyors of lumber, regularly

appointed and sworn, who shall re-survey and examine the

said timber or lumber ; and their determination, or that of
any two of them, shatl be conclusive ; and if the opinion of
the first surveyor shall be confirmed, then the buyer is to pay
the expense of the second survey, but if the same be not

confirmed, the expense of such second survey shall be paid
by the first surveyor."

Sec. 6. " All dimension deals shall be cut to the lengths

of twelve, fourteen, sixteen, eighteen, twenty, and twenty
one feet, and of the breadth of nine, eleven, and twelve

inches, to the thickness of three inches each, having an al-

lowance of one inch and not exceeding two inches, on the
length, of one fourth of an inch and not exceeding one half
of an inch on the breadth, of one-eighth of an inch and not
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352 LUMBER.

nxceodiiif? onn-fouit.li of an inch on the thickness, to bo

sawed smooth and fair, of equal width and thickness at both

ends, to bo butted at both ends with a saw, and the stubshot

to be sawn off; to be free from rots, sap-stains, large knots

rents, shakes, worm holes, wane, and augur holes."

Sec. 7. " All plank intended for exportation out of this

Province, except hard wood plank, shall be sawed at least

three inches and one-eighth of an inch in thickness, at least

nine inches in width, and at least ten feet and not over

twenty feet in length, and shall be, in all other respects, the

same as is herein before prescribed and directed with respect

to dimension deals."

Sec. 10. All lath-wood shall be of fresh growth, straight

rift, free from bark, hearts and knots ; to be measured by the

cord of four feet higli, and eight feet long, and piled as close

as it can be laid ; all prime shingles shall be eighteen iiiches

long, not less than four inches wide, and three eighths of an

inch thick at the butt, free from sap and worm holes, to be

put up in bundles not less than twenty-five feet tier, or courses,

to twenty inches wide ; four of which bundles shall be reckon-

ed a thousand ; shipping shingles for exportation, shall be

half an inch thick at the butt ; the said thickness to be con-

tinued three fourths of the length and shaved from thence to

the point, and shall also be from four to four and one half

inches wide throughout ; and that the account shall be taken

by the tale of ten hundred to the thousand, and all prime

shingles manufactured in the same manner, shall be subject to

the like rules and regulations.

Sec. 1 1. All hogsiiead staves shall be forty two inches

long, three fourths of an inch thick on the thinnest edge, and

not exceeding one inch on the back ; and shall also be from

three and one half inches, to five and one half inches wide;

and oil barrel staves shall be thirty two inches long, one half

inch thick on the thinnest edge, and not exceeding three

fourths of an inch thick on the back, tJ^e whole to be of good

rift, free of twists, fairly split, and free from knot-holes, rot-

ten knots, worm holes, and shakes, and the account shall be

taken, by the tale of twelve hundred to the thousand.

Sec. 12. If any Surveyor of lumber shall certify as

merchantable, for exportation, any ton timber, or any article

of lumber, contrary to any or either of the provisions of this

Act, he shall forfeit and pay, for each and every offence, a

sum not less than two pounds, nor more than five pounds.

Sec. 13. If any person shall ship or export out of this

Province, as merchantable, any ton timber, or any article or

description of lumber, herein mentioned and directed to be
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surveyed, which shall not have been regularly surveyed by a

sfforn Surveyor, and by him certified as merchantable and

lit for exportation, he or they shall forfeit and pay, for each

and every offence, the sum of ten pounds.

Sec. 14. When any contract or bargain shall be made

for any quantity of timber or lumber, of any description here-

in before mentioned for exportation, the same shall be un-

derstood to be for timber or lumber according to the direc-

tions and provisions of this Act ; and no person shall be

obliged to receive any other kind of timber or lumber, un-

less such person shall have previously made a special agree-

ment in writing for the same, specifying particularly, the

nature, dimensions, and description of timber or lumber

agreed to be received.

Sec. 15 & 16. Every surveyor of lumber shall, at

the time of making a survey, mark on every stick of ton

timber by him surveyed, the exact number of cubic feet

such stick shall contain, together with the initial letters of

his own name, and that of the private mark of the purcha-

ser; and on all deals and plank, the surveyor shall mark
with lead on the end, the length, breadth, thickness, and

superficial contents thereof, respectively, and also the sur-

veyor's private mark ; and all boards, such surveyor shall

mark with the superficial contents thereof respectively, and
with the said surveyor's private mark. And if any person

shall cut, deface, or otherwise destroy, any marks so to be

made on any stick of ton timber, or upon any deals, planks,

or boards respectively, without the knowledge or permission

of the owner thereof, every such person, so offending, shall

forfeit and pay for every such offence, a sum not exceeding

twenty shillings, nor less than ten shillings.

Sec. 17. Every surveyor of lumber shall be entitled

to demand and receive, for his labour and trouble in sur-

veying the several articles following, the sums herein after

mentioned, that is to say, for surveying and measuring all

deals, planks, scantling, and boards, nine pence, for every

thousand superficial feet thereof, and the furtiier sum of

three pence, for every thousand superficial feet, for marking
the same ; and for all lathwood, sixpence per cord ; and for

all shingles, three pence per thousand ; and for all hogs-

head staves, one shilling and sixpence for every thousand

thereof, according to the tale thereof, respectively, which
rates for the survey of merchantable lumber, as well as those

herein before prescribed for surveying merchantable timber,

shall be paid by the seller, who shall employ or have the

choice of the surveyor ; and the seller shall remove or cause

45
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to be removed, at his own expense, whatever may obstrurt

or prevent the surveyor from ascertaining, with faciHty, the

measurement, manufacture, or quality of any article of lum.

bar or timber, and, when required, the same shall be cant-

ed : Provided always, that no purchaser of any article of

lumber or timber, who shall purchase the same after it has

been surveyed, shall be required to pay for the expense of

survey, unless such purchaser shall require a new survey

thereof, or shall have made a special agreement for the pny.

ment of such expense.

Sec. 18. The Surveyor shall mark all timber and ar-

ticles which do not correspond with the provisions of this

Act, as refuse ; and for such survey and marking, shall he

entitled to the same fees as he is by this Act entitled to, for

surveying and marking merchantable articles.

Sec. 19. All fines and forfeitures hereby imposed,

shall be recovered, with costs of suit, before any two Justi-

ces of the Peace of the county or district where the offence

was committed, at the suit of any person who will sue for

the same, in the same manner, and by the same means, as

if the same were private debts ; and shall be paid and ap-

plied, one half to the use of the poor of the town or place

where such offence was committed ; and the other half to the

person who will sue for the same.

Sec. 20. All prosecutions under this Act shall be

commenced within twelve months after the time the offence

was committed. Anntutl.

As the Act directs that all fines thereby imposed shall

be recovered in the same manner as private debts, the re-

quisite directions and forms, in suits for the recovery of such

fines, will be found under the Title—Summary Trials.

All previous Acts, regulating the qualities and survey of the

several articles of timber and lumber mentioned in the fore-

going Act, are, by the said Act, repealed—some expressly

and others virtually.

By the 6 Vic. c. 34, Sess. 1843, the 8th and 9th Sec-

tions of the before recited Act are repealed, and the follow-

ing enactments are made, in place thereof:—" All mer-

chantable boards, plank, and scantling, except what is

commonly called hardwood, shall be square edged with the

saw ; all clear boards shall not be less than one inch thick,

and merchantable boards, not less than seven-eighths of an

inch thick, nor shall any board be deemed merchantable,

unless it contain ten feet superficial measure, and which is

not sawed of equal thickness throughout, or which is not

free from rots, worm holes, wane and augur holes.
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fc^ec. 3. No person ii^reeing for, or purchasing boards,

shall be obliged or re(|iiired to take or receive any greater

(|iiaiitity than ten per cent, of plunk with or as part of such

boards, unless there shall have been a special agreement

previously made to that effect. Annual.

II. Bringing Lumbku, &c. down Riveiis. ^ •

By the Statute of the 58 G. 3, c. 31. 3 V. 35, made
|)er|)etual by the 1 &, 12 G. 4, c. 10, it is enacted, "That
logs and lumber of any kind may be brought down the fresh

water rivers at such times of the year as the Justices in their

Sessions may appoint, doing as little damage as possible to

the owners of adjoining lands; and that persons engaged in

the timber and lumber trade, may remove obstructions in

such rivers, at such times as shall be most convenient, un-

der the regulations established by the General or Special

Sessions. Provided, that no mill dam may be removed.

And the General or Special Sessions may make such rules

and regulations as may be necessary, respecting the bring-

ing lumber and other articles down rivers, and may impose

a penalty for breach thereof, of not less than five shillings

nor more than two pounds ; to be recovered in any Court

of Record, one half thereof to the person who shall sue for

the same, and the other half for the repair of roads and

bridges in the county." Temporary,

t

t,

LUNATICS.
By the 14 Sl 15 G. 3, c. 5. 1 V. 187. Where per

sons by lunacy, or otherwise, are furiously mad, and dan-

gerous to be permitted to go abroad, it shall be lawful for

two Justices where such lunatic is found, by warrant direct'

eJ to the Constables, Church Wardens and Overseers of the

Poor of the township or place, to cause such person to be

apprehended and kept safely locked up in some secure place

within the county, as such Justices direct ; and if such Jus-

tices find it necessary, to be there chained, if the last legal

settlement of such person be in any place within such coun-

ty ; and if such settlement be not there, such person shall

be sent to the place of his last legal settlement, by a pass,

and shall be locked up and chained, by warrant of two Jus-

tices of the county to which such ()orson is to be sent ; and
the clmrges of removing; maintaining, and curing such per-

fr m
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son, during such restraint, (whicli shall be fur such limo

only as such madness continues,) shall be paid, bcin^' ijrsi

proved upon oath, by order of two Justices directing the

Church Wardens or Overseers of the Poor, where any goods

lands or tenements of such person be, to seize and sell su

much of the goods, or receive so much of the rents of tlit

kinds, as is necessary to pay the same ; r.nd to account for

what is so seized, sold, or received, to tlie next Sessions of

the peace ; but if audi person hath not an estate to pay tlm

same, over and above wliat is suflicicnt to maintain his or her

fatnily, then such charge shall be paid by the townslu|) or

place to which such person belongs, by order of two Justices,

directed to the Church Wardens or Overseers. Provided,

that nothing herein contained shall extend to abridge tjic

prerogative of His Majesty, or the Chancellor, conceriiiiif;

such lunatics, or restrain any friend or relation of such luna-

tics from taking them under their own care. Perpetiial.

Warrant to secure a Lunatic.

County of ) To the Constables of the township of
,

5 the Church Wardens of the Parish of , and

[Seal.] the Overseers of the Poor of the said township

[Seal.] of , in the said county of .

Whereas it hath been proved before us A. M., and

A. N., Enquires, two of Her Majesty's Justices of the Peace

in and for the said county, upon the oaths of A. W., in the

county aforesaid, yeoman, that A. L., late of , in the

county of
,
yeoman, frequently goeth at large in the

said township of , and that he the said A. L., is, bj

lunacy, so far disordered in his senses, that he is dangerous

to be permitted to go abroad ; and that his last legal settle-

ment is in the township of , in the said county of .

These are therefore to authorise and require you, and every

of you, to cause the said A. L., to be aj)prehended and kept

safely locked up in the house of A. K., at in the said

county, the said A. K., being willing to keep and entertain

him the said A. L., for a reasonable allowance in that be-

half, and the said I.ouse being a secure place : And the said

A. L., is to be kept so locked up, only so long as such lu-

nacy or disorder shall continue and no longer. Given under

our hands and seals, at in the said county, this— day

of , in the year of our Lord one thousand eight hun-

dred and . ,

A.

A.

M.. J. P.

J. P.
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Order to charge a Lunati s Estate with his Keeping,

Maintenance, and Cure.

County or^ To the Church Wardens of the Parish of

, and the Overseers of the Poor of the

township of , in the said county of .

-, in the said county, yeo-

80 fur disordered in his

[Seal.]

[Seal.]

Whkreas a. L,, late of—
man, bf^inu: a person lunatic, and

senses, that he was, and is, dan/serous to be permitted to go

abroad, hath by warrant uiuler the hands and seals of us A.

M., and A. N., Esquires, two of Her Majesty's Justices of

the Peace in and for the said county, been apprehended and

safely locked up in the house of A. K., at in the said

county, the said house being a secure place for that purpose
;

and whereas it appears to us, on the oatlfs of C W., one of

the church wardens of the said parish of , and O. P.,

one of the Overseers of the Poor of the township of , in

the said county, that they the said church warden and over-

seer have reasonably expended the sum of , in removing

the said A. L., to the said house of the said A. K., and in

keeping, maintaining, and curing him there ; These are

therefore to authorise and command you, to seize and sell so

much of the goods and chattels, and to receive so much of

the annual rents of the lands and tenements of him the siiid

A. L., within your said jxirish and township, as shall be ne-

cessary to pay the same ; and for what shall be so seized,

sold, or received by you, you sire to account at the next

General Sessions of the Peace to beholden for the said coun-

ty. Given under our hands and seals, at in the said

county, the — day of , in the year of our Lord one

thousand eight hundred and
A. M.,

A. N.,

J.

J.

P.

P.

:|

MADNESS, see DOGS and LUNATICS.

MAIM.
Maim, is such a hurt of any part of a man's body, where-

by he is rendered less able, in fighting, cither to defend him-

self, or annoy his adversary. The cutting oii"; <»r disiibling,
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figure.

or vvcukcning a man's hand, or finpcr, or striking out his «yo,

or fore-tooth, or cnj<trntiiig hitn, nre said to be maims : hui

the cutting o(T his car or nose were not esteemed maims at

the common law, because they do not weaken but only dis-

tigure him.

It is not every trifling assault that will justify an imme-

diate and grievous maim, such as cutting off a leg or hand,

or biting oft' a joint of a man's finger, unless it happen acci

dentally, without any cruel and malignant intention, or after

the blood was heated in the scuffle ; but it must appear that

the assault was in some degree proportionable to the maim.

3 Burn's, 296-9.

The following enactments concerning maim have been

made by the 4 Vic. c. 6. Sess. 1841.
siiooting nt, g^^,^ jq^ Whosoever unlawfully and maliciously shall
cMttmir uml i ^ . i n i j • ^ • •

maiming with shoot at any pcrson, or shall, by drawmg a trigger, or m any

jiitnnt 10 dJB- Other manner attempt to discharge any kind of loaded arms.

at any person, or shall stab, cut, or wound any pcrson, with

intent, in any of the cases aforesaid, to maim, disfigure, or

disable such person, or to do some other grievous bodily liana

to such person, or with intent to resist or prevent the lawful

apprehension or detainer of any person, shall be guilty of

felony, and, being convicted thereof, shall be liable to be

imprisoned for the term of his natural life, or for any term

not less than one year, as the Court shall award.

Sec. 11. Whosoever shall unlawfully and maliciously

send or deliver to, or cause to be taken or received by any

with [niontto person, an explosive substance, or any other dangerous or

do harm. noxious thing, or shall cast or throw upon, or otherwise ap-

ply to, any person any corrosive fluid or other destructive

matter, with intent, in any of the cases aforesaid, to burn,

maim, disfigure, or disable any person, or to do some other

grievous bodilv harm to any person, and whereby, in any of

the cases aforesaid, any person shall be burned, maimed, dis-

figured or disabled, or receive some other grievous bodily

harm, shall be guilty of felony, and, being convicted therool",

shall be liable to be imprisoned for the term of his natural life,

or for any term not less than one year, as the Court shall

award.

It is not necessary that the malicious intention should

be conceived against any [)articuhir individual. If it be against

all persons who may iiappen to come within the scope of the

{)erpetralor's design, the piiticular mischief done to any one,

will be connected with the general malignant intent, and so the

case will fall within the Statute. If the maim or bodily luiini

come not within any of the descriptions in the Act, ycl it is

Sending ex
pIoR.ve 8uh

stances, &c
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indictable at the roMiinnn law, and may ho piinisliod by fino

nnd iinprisoiuiKMit ; ur the {>urty injured may briii^ an action

of trespass, in which he shall recover danuiges. See 3 liurnSf

•29G to 5i99.

As a nmim under the before mentioned Act is thereby Uircctio:\

made a felony, the same i)roc(!edin<j;s nmst be had by and

before Justices, and the same Forms will serve, on informa-

tions for any such ofVence, as in other felonies ; as to which

proceedings and Forms, see, res|)ectivcly. Titles,—Infornm-

tion. Warrant, Examination, Bail, Conunitment. Justices

should be very cautious as to letting to bail in cases of serious

maim, and should not do it in any case where life is en-

dangered.

MALICIOUS INJURIES.
I. To Cattlr.

By the 4 & 5 G. 4, c. 4, 3 V. 181. " If any person

shall maliciously, unlawfully, and willingly, kill, nmim,
wound, or otherwise hurt, any horse, mare, gelding, ox,

bull, cow, steer, heifer, sheep, or other cattle ; every sucli

offender or offenders shall forfeit and pay unto the party

aggrieved, treble the damage which he shall sustain ; to be

recovered by action of trespass, or upon the case, in any

Court of Record."

Sec. 2. Any person who shall be duly convicted of

such offence, in the Supreme Court, or General or Quarter

Sessions, shall suffer such punishment by imprisonment or

public whipping, as such Court shall in their discretion ad-

judge. Provided, that nothing herein contained shall sub-

ject any person to be punished or imprisoned under the di-

rections of this clause, who shall be proceeded against for

damages by the party aggrieved ; nor shall any person who
shall have been punished or imprisoned under the directions

of this clause, be liable to any suit or action at the instance

of the party aggrieved ; but such punishment or imprison-

ment shall be forever a bar to any such action or suit."

Perpetual.

Note. This Act repeals a former Act of the 8 G. 3,

c. 2, on the same subject. The Sessions cannot now try

this offence, and the punishment of public whipping is, in

all cases, abolished.

li
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II. To Real or Personal Property.

i'-H

Directions.

Bv the 2 W. 4, c. 48, 4 V. 167. If any person shall

wilfully and maliciously destroy, or commit any damage, in-

jury or spoil, to or ui)on any real or personal property what-

soever, either of a public or private nature, for which no re-

medy or punishment, /' >thcr than a civil suit or action,) is

provided, or can be inilicted by the Laws or Statutes of this

Province, or in force therein, every such person shall be guilty

of a misdemeanor, and being duly convicted thereof in His

Majesty's Supreme Court, or before any General or Quarter

Sessions, shall forfeit and pay such fine or penalty, not ex-

ceeding twenty pounds, or shall suftcr such punishment by

imprisonment in the county jail, or bridewell, or house of cor-

rection at Halifax, for such .space of time not exceding two

years, or by fine and imprisonment as aforesaid, as such Court

shall in their discretion adjudge.

Sec. 2. All fines levied and received under the Act,

shall, in case of injury to private property, be paid to the party

aggrieved, (if known,) except where such party shall have

been examined in proof of the offence ; and in such case, or

where any public right or property is concerned, such fines

shall be paid to the King.

Sec. 3. Nothing herein contained shall extend to any

case, where the party trespassing acted under a fair and rea-

sonable supposition that he had a right to do the act com-

plained of ; nor to any trespass, not being wilful and mali-

cious ; but every such trespass shall be punishable in the

same manner as before this Act.

Sec. 4. Every person who shall aid, abet, counsel, or

procure the commission of any offence punishable under

this Act, shall be liable to be indicted and punished as a

principal offender.

Sec. 5. Every punishment by this Act to be imposed

or inflicted upon any person maliciously committing any

offence, shall equally apply and be enforced, whether the

offence shall be committed from malice conceived against

the owner of the property, in respect of which it shall be

committed, or otherwise. Temporary.^

On complaint being made to a Justice, that any of the

offences mentioned in the Statutes recited under this title,

has been committed, he must take the information in writ-

ing, in the usual manner and form, and issue his warrant

for the arrest of the party charged, and on his being brought

before him, examinations in writing need not be taken, as

all the said offences arc only misdemeanors ; but the party
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must be roqnirod to produce suflicicnt bail, and if he does

so, the Justice must, as in like cases, bind the party and

his bail, for the appearance of the former at the next term

of the Supreme Court, and may tlicn discharge him from

custody ; but if he fails to furnish sufficient bail to the sa-

tisfaction of the Justice, he must be forthwith committed 1o

<,'aol, to await his trial. The Justice must also, as in simi-

lar cases, bind over the prosecutor and witnesses to appear

at the Supreme Court and yive evidence ; and in due time

must send into such Court, the minutes of all the recogni-

zances by him taken in the case. More particular direc-

tions, if needed, and the requisite Forms, which may readily

he lillcd up so as to serve, will be found under the resf)cc-

tivc Titles,—Information, Warrant, Bail, Commitment.

MARRIAGE.

fm
\m

III

I

f ,

Ry the 4 Vic. c. G, Sess. 1841. The former provision Polygamy,

roncorning Polygamy, contained in the 32 G. '2, c. 17, 1

Vol. 24, has been repealed, and the following enactment

has, in place thereof, been passed.

Sec. 2\. If any person, being married, shall marry liignmr

any other person during the life of the former husband or

wife, whether the second marriage .^hall ha^c taken place in

this Province or elsewhere, every such offender, and every

person counselling, aiding or abetting, such offender, shall

he guilty of felony, and, being convicted thereof, shall be

liahle to be imprisoned for any term not exceeding seven Pluro of Trial

years ; and any such offence may be dealt with, enquired

of, tried, determined and punished, in the county where

the offender shall be apprehended, or be in custody, as if

the offence had been actually committed in that county ;

Provided always, that nothing herein contained shall extend proviso

to any second marriage contracted out of this Province by

any other than a subject of llcr Majesty, or to any jierson

marrying a second time, whose husband or wife shall have
heen continually absent from such person for the space of

seven years then last past, and shall not have been known
hy such person to be living within that time, or shall extend
to any person who, at the time of such second marriage,

shall have been divorced from the bond of the first marriage,
or to any person whose former niarriage shall have been de-

clarpd void by the sentence of any Court of competent ju-

lisdiciion.

4a
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IncrsT.

Adultery.

9 Registry of
Marriages,
Births and
Deaths.

I il

MARRIAGE.

By the aforesaid 32 G. 2, o. 17. Sec. 8. Every man

and woman who shall carnally know each other, being with-

in the degrees of kindred forbidden in the English Statiitn,

made in the thirty second year of King Henry the Eighth,

entitled, "An Act concerning pre-contracts, and touching

degrees of consanguinity ;" and shall be convicted thereof

before His Majesty's Supreme Court, or General Quarter

Sessions of the Peace, shall be set in the pillory, for the

space of one hour ; and further shall forfeit the sum of fifty

pou ids to the use of His Majesty's Government ; or suffer

six months imprisonment.

Sec. 9. Every person who shall commit adultery, and

shall be thereof convicted before any of His Majesty's Courts

aforesaid, shall forfeit, to the use aforesaid, the sum of

fifty pounds, or suffer six months imprisonment, and to be

subject nevertheless to an action of damages by any of the

parties aggrieved. Perpetual.

By the 1 G. 3, c. 4. 1 V. 67. It is provided, that in

every township where no Parish is established, the proprie-

tors clerks shall take an account of all persons who shall

be married, or that shall be born, or shall die in such town-

ships, respectively, and shall fairly register in a book their

names and sirnames, as also the names and sirnames of their

parents, with the time of their being married, or of their

birth, or death ; and the Registrar shall receive the fee of six

pence for every such registry, to be paid by the persons who

shall be married, and by the parents or nearest of kin to, or

concerned with, the party born or dead. And if any shall

refuse or neglect to give notice to the said Registrar, of the

marriage by the persons themselves, or of the birth or death

ofany person that they are so related to, or concerned for; or

to pay for registering as aforesaid, within the space of thirty

days next after such marriage, birth or death, every person,

so refusing or neglecting, and being, (upon the complaint

of any Registrar,) thereof convicted, before one Justice of

the Peace of the same county, shall forfeit and pay to such

Registrar the sum of five shillings, to be levied by distress

and sale of the offender's goods, by warrant from such Jus-

tice, if payment be not made within four days next after con-

viction as aforesaid. And every such Registrar shall give

forth from the Registry, a fair Certificate under his hand, of

persons married, born, or dying in the township, to any who

shall desire the same ; and he shall receive one shilling and

no more, for every certificate so given. The Registry so

kept shall be sufficient evidence in any Court of Record in

this Province.
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By the 22 G. 3, c. 3. 1 V. 2*26, nmde in amend- Town cierkg

nient of the foregoing Act, it is enacted, " Tliat the duty to !^
l^egister

be done by the proprietors clerk of each township, as direct- ''"'"S^^ ^'^^

cd by the said foregoing Act, shall, for the future, be done
by the town clerk ofeach township ; and the parties failing to

comply with the directions of the said Act, shall be liable to

the forfeiture and penalty therein set forth ; and such party

shall pay for recording each marriage, birth, or death, one
shilling, instead of the fee directed to be paid by the said

Act. And the said town clerks shall apply to the several

ministers of such townships respectively, for a list of all such
marriages, births, or deaths recorded by them, before the

making of this Act, and from time to time hereafter, and
shall enter the same in a book kept for that purpose," Per-
petual.

-m-

MEASURES, see WEIGHTS, &c.

MILE POSTS, &CC.

By the 30 G. 3, c. 3. 1 V. 278. " Whoever shall

be guilty of defacing, displacing, injuring, or destroying

any post, board, or stone, erected, or to be erected, for the

purpose of ascertaining distances, shall, on conviction there-

of, before any two Justices of the Peace, forfeit and pay the

sum of two pounds ; the one half whereof to be given to the

prosecutor, and the other half paid in to the Treasurer of the

county wherein such offence was committed, for the purpose

of repairing and erecting mile boards wiiain such county

;

and ill case the party, so convicted, shall be unable to pay
the fine imposed, it shall be lawful for such Justices to di-

rect and order the offender a corporal punishment, not less

than^twcnty lashes, nor exceeding thirty lashes, to be inflict-

ed at the most public place within the said district, in the

usual and accustomed manner." Pei'petual.

The proceedings and the Forms in prosecutions jupon

this Statute, will be the same as in the great number of simi-

lar cases for the recovery of penalties, already set forth in

this work, and as will be found under the respective Titles,

—Information, Summons, Conviction. The punishment of

public whipping has, in all cases, been abolished. .

!i:.:
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MILITIA.
Thk several Acts for the regulation of the Militia ser-

vice have, almost invariably, been only of annual duration,

and in the Session of the Assembly in 1841, all the Acts in

force to that time were suffered to expire. In that Session,

by the 4 Vic. c. 108, the whole subject was regulated, and

the fines hereafter mentioned are thereby established and

imposed, and are to be recovered or levied under proceed-

ings before Justices of the Peace. For the sake of conve-

nient reference, the several enactments of that Act, which

contain such regulations and fines, may be arranged under

the following divisions.

I. Enrolment.

By the aforesaid Act of 4 Vic. Sess. 1841, Sec. 14.

Every captain of a company, now appointed, or to be ap-

pointed, shall, as soon as conveniently may be, after the

passing of this Act, enrol all the men, liable to be enrolled,

who reside within the limits assigned for his company ; and

every man liable to be enrolled, (not being already enrolled

in such company,) who, after the passing of this Act, shall

neglect to present himself in person to the captain of the

company where he resides, and give in his name, age, and

place of residence, or cause the same to be made known in

some certain way to the captain of the said company, shall

forfeit and pay a fine of ten shillings.

Sec. 15. Every man who shall remove out of the

limits assigned for the company in which he is or ought to

be enrolled, and who shall not, within ten days after his re^

moval, either present himself for enrolment, or cause his

name, age, and place of residence, with that from which

he last removed, to be made known to the captain of the

company at his new place of residence, shall forfeit and pay

a fine of ten shillings ; and every man who shall rfot within

thirty days after he shall have attained the age of sixteen

years, either present himself for enrolment, or cause his

name, age, and place of residence to be made known, as

aforesaid, so that he may be enrolled in the company of the

limits wherein his place of residence may be, shall forfeit

and pay a fine of five shillings ; and every man, within the

ages hereinbefore specified, who shall come to reside in

this Province, and shall not, within thirty days after \w

arrival therein, present himself for enrolment, or cause his



MILITIA.

name, a^c, and place of residence to be made known, as

aforesaid, so that he may be enrolled in the company of the

limits wherein he shall have come to reside, shall forfeit and

pay a fine of ten shillings.

Sec. 16. Notwithstanding the neglect of any man to

cause himself to be enrolled, the captain of the company

shall enrol, or cause to be enrolled, in his company, the

name of every man liable to be enrolled residing within the

limits of his company, that shall come to his knowledge ;

and when so enrolled every such man shall be subject and

liable to perform all militia duties, under the same penalties,

as if he had personally presented himself for enrolment; and

if any difference shall arise between the cnjitain of a compa-

ny and any man, touching the age of such man, it shall be

incumbent on the rrmn to prove his age.

Sec. 17. Persons neglecting to enrol themselves, shall,

besides the fines for such neglect, be liable to the fines for

non attendance at trainings, in the same manner as if they

liad received notice to attend the same.

II. Arms.

365

age

By Sec. 31, 32, 33, 34, 35 & 36. Freeholders of the

of 21 years, who are enrolled, must, within twenty

days after public notice that arms are lodged at some place

for distribution, attend and receive them, and give bond for

their safe keeping and return ; or shall, at their own ex-

pense, provide themselves with arms and accoutrements of

the same description, under the penalty, for this last men-
tioned default, of two pounds—such freeholder shall pay

one shilling to the person who takes the bond. All militia

men, who are not freeholders, shall be entitled to receive

such arms and accoutrements, upon giving the like bond

with two sureties.

Sec. 39. Every man, when required to appear with

his arms, accoutrements and ammunition, &c., shall appear

with them accordingly, under certain penalties prescribed.

See. 43. Captains of companies shall lodge the arms,

&.C. in some convenient place for delivery, and men neg-

lecfing to return the same to the place of deposit, within

twenty-four hours after service, shall forfeit five shillings for

each day's neglect.

Sec. 44, 45, 46. Every man who shall vend, pledge,

or exchange any arms or accoutrements, so received, or

cause them to be conveyed out of the limits of the regiment,

except when he is on duty ; uiid every person who shall buy

»- (jj(
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i

or accept the same in pledge, or exchange, sliall forfeit five

pounds for every musket or rifle, and ten shillings for every

accoutrement, so unlawfully disposed of. And every per-

son who shall, without authority, assist in conveying any of

the same on board any boat or vessel, to be carried out of

the county, and the owner or master thereof, knowingly re-

ceiving the same for that purpose, shall forfeit ten pounds.

Upon information on oath before a Justice, that any person,

not a freeholder, is about to remove out of the county, with

such arms and accoutrements, such Justice shall issue his

warrant to arrest and bring such person before him, to an-

swer for the offence. Persons charged with any of the

ofTences aforesaid, who shall immediately cause such arms,

&c. to be delivered to such J ustice, shall be entitled to a

remission of half of the fine aforesaid, or of one half of any

term of imprisonment prescribed under the Act, in case of

non-payment of the fine.

Sec. 48. Men removing out of the limits of their com-

pany, before doing so, shall return the arms, &c. they re-

ceived, to the captain of the company, in good order, under

a penalty of five pounds.

III. Fines, &c.

Sec. 115. All fines imposed by the Act, the recovery

of which is not otherwise directed, when not exceeding three

pounds, shall be recovered before any one Justice of the

Peace ; and when exceeding three pounds, before any two

Justices ; if recoverable from any man, in the name of the

oflGicer commanding the company to which he belongs ; in

which suit the clerk of the company shall be a competent

witness ; and if recoverable from any officer, in the name of

the Adjutant of the Regiment ; and, upon conviction in

either case, the fine or fines, with costs, shall be levied by

warrant of distress on the goods and chattels of the offender,

or if he have none to satisfy the warrant, he shall be com-

mitted to jail for the time prescribed, or if no time be pre-

scribed by the Act, then for two days, for every five shillings

of the amount of such fines.

Sec. 116. No Justice of the Peace shall receive any

fee or reward, for any service under any of the provisions of

the Act. '-wi'-^M :• .•!: :>.!

Sec. 117. No person shall be prosecuted for any

breach of the Act, after three months from the commission

of the oft'ence.

Sec. 119. All fines and forfeitures recovered under the
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Act, and not otherwise appropriated, shall, after dcductinc;

one fourth allowed for collecting the same, be paid to the

Uuartcr Master of the Regiment, to be applied for defraying

the requisite expences of the Regiment.
I

I _ -. , _ ] .

Note. It has been considered unnecessary to insert any

of the clauses of the aforesaid Act, relative to Training, by

reason that the 7 Vic. c. 67, Sess. 1844, provides, " That

no regiment, battalion, or company, shall hereafter be called

out for training or discipline, unless some particular public

exigency shall arise, and a special order shall be issued for

the purpose, by the Lieutenant Governor." Annual.

With regard to such fines imposed by the aforesaid Act

of 4 Vic, as are directed to be recovered, as in cases of

debt between individuals, the Forms will be the sjime as in

such cases, and will be found under the Title,—Summary
Trials. The proceedings for the recovery of the other fines

will be, as in similar cases, set forth under various titles of

this work ; directions as to which proceedings, with the re-

quisite Forms, will be found under the respective Titles,—In-

formation, Summons, Conviction, Distress, Commitment.

-e-

MILLS, see GRAIN.

MINES, see COALS.

MINORS, see INFANTS.
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; : MISCARRIAGE.
By the 4 Vic. c. 6. Sess. 1841. Sec. 12. Whoso-

ever with intent to procure the miscarriage of any woman,
shall unlawfully administer to her, or cause to be taken by

her, any poison, or other noxious thing, or shall unlawfully

use any instrument, or other means whatsoever, with the

like intent, shall be guilty of felony, and be liable to be im-

prisoned for life, or for any term, not less than one year, as

the Court shall award. Perpetual.

The proceedings and Forms will be similar to those in

other cases of felony, and will be found under the several ap-

propriate Titles.

') 'm
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MISDEMEANOR. ;

This word, in its usual acceptation, is applied to all

those crimes and otTenccs for which the Law has not provid-

ed a particular name ; and they may be punished, accord-

ing to the degrees of the offence, by fine or imprisonment,

or both. This is the case with respect to acts of omission,

or commission, which were punishable at common law ; but

many offences are by the Statute Law punishable as Misde-

meanors, specifically. A Misdemeanor, is, in truth, any

crime less than felony , and the word is generally used in

contradistinction to felony : and Misdemeanors comprehend

all indictable offences which do not amount to felony, as

perjury, battery, libels, conspiracies, public nuisances, &c.
'3 Burn's, 503. —m—

MOOSE, sec WILD BEASTS.

MURDER, see HOMICIDE.

NAVIGATION, sec WRECK.

NAVY.
I. Deserters from the Navy.

By the 02 G. 2, c. 12. 1 Vol. 14. Any person wiio

shall entice any seaman or marine to desert, or harbour, con-

ceal, or assist any deserter from any ship of war, knowing

him to be such, shall forfeit twenty pounds, on conviction hv

one credible witness, or more, before any three Justices ot

the Peace, (quorum unus,) for the use of Government ; tr<

be levied by distress, and, for want of such distress, the of-

fender shall be committed to gaol, there to remain without

bail for six months, or till such time as the said fine shall bn

paid.

Sec. 4. On information made on oath before any Jus-

tice of the Peace, by any officer of a ship of war, that one or

more of the seamen in His Majesty's service have deserted or

absconded, who, there is reason to believe, lie concealed in

some dwelling or out-house, where the said officer has been

refused admittance, it shall be lawful for such Justice to issue

any aeanian, c
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iiis warrant to some one or more constablos, cmpoAvcriiig

him or them, in the day time, to searcl) lor said deserters or

absconders, in any dwelling or outhouse that shall be sus-

pected for concealing them, accompanied by one oflicer

only, either lieutenant or midshipman, and no seaman or ma-

rine widi him ; and in case any master or mistress of any

such house shall refuse entrance to said constable or consta-

bles, they shall forfeit twenty pounds, upon conviction, to be

levied by warrant of distress, under the hands and seals of

Hvo Justices of the Peace, from the offender's goods ; and

for want of such distress, such offender shall be committed

to gaol for six months. And upon information on oath as

aforesaid, it shall be lawful for any such Justice, and he is

hereby required, in the night time, in his own person, at-

tended with the constables, accompanied by one officer,

either lieutenant or rni(ishif>man, and no seaman or marine

with him, to demand entrance into any dwelling house or

outhoase, on suspicion of deserters or absconders being

concealed there ; and the master or mistress refusing entrance

to such Justice, so demanding it, shall forfeit twenty pounds,

to be levied as aforesaid, upon conviction, and for want of

such distress, shall be committed to gaol for six months ; the

aforesaid sums to be for the uses of this Government. And
the person or persons apprehended, supposed to be such de-

serters or absconders, shall be committed to gaol, until

proof is made before one Justice or more, of his or their de-

sertion or absconding, and then shall be delivered up to the

officer or officers of the Navy who shall make demand of

him or them. And in case any such person, so committed,

is not a deserter or absconder, or shall not be in His Majes-

ty's service, he shall be discharged without cost. Perpetual.

II. Selling or R,eceiving, Slop Clothes.

By the aforesaid Act, Sec. 2. If any person shall buy,

or receive as a pledge, or exchange, any slop clothes from
any seaman, or marine, belonging to any of His Majesty's

ships of war, upon conviction thereof, or confession, or by
the oath of one credible witness, or if such clothes shall be
ibund in the possession of any person, upon complaint that

they were bought from or j)tcdged or exchanged by such
seamen or marines ; in such case the party offending shall

pay a fine of live pounds ; forty shillings of which to the in-

fonner, and three pounds to the use of His Majesty's Gov-
ernment, and the clothes simll l>e taken from^such person,

and returned to sivch seaman or marine ; and such person

47
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NAVY.

shall be utterly debarred from recovering the purchase or loan

money for the same. Any person oft'ending may bn con-

victed before any one or more of His Majesty's Justices of

the Peace, who shall levy the penalty, by distress ; and in

default of distress, shall commit the offender to gaol, there

to remain without bail for two months, or until such penalty

shall be paid.

Sec. 3. " It shall be lawful for any person, upon seeing

or knowing of any seaman or marine belonging to the Navy,

selling or exposing to sale any of his clothing or slops, toap.

prehend him, and carry him immediately to some Justice of

the Peace of the county, who shall commit him to gaol, and

deliver him over to the captain or other officer of the ship to

which he belongs."

This Act is made perpetual by the Act of the 34 G. 2,

c. 1. 1 V. 56.

For the Forms, which may be filled up so as to serve,

for an information, and for a warrant thereon, to search for

a deserter from the Navy, see Title,—Deserters ; and for

directions as to other proceedings under the provisions of the

aforesaid Statute, and for the other Forms requisite, see the

general directions and the common Forms in similar cases,

given under the respective Titles,—Information, Summons,

Conviction, Distress, Commitment.

NETS, see FISHERIES.

—e

—

NUISANCE.
I. At Common Law.

A COMMON nuisance seems to be, an offence against

the public, either by doing a thing which tends to the an-

noyance of all the King's subjects, or by neglecting to do a

thing which the common good requires ; and the remedy for

this offence is by indictment or presentment at the suit of the

King. Annoyances to the prejudice of particular persons,

are not punishable by a public prosecution, as common nui-

sances, but are left to be redressed by the private actions of

the parties aggrieved by them ; as stopping a prospect

;

building a house in a larger manner than it was before, so

that the street becomes dark,—or erecting a shed so near a
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man's house that it stops up his lights, arc not pubHc nui-

sances. The following have been held to be cases of public

nuisance ;—Common bawdy houses, common stages for rope

(lancers, and all common gaming houses ; also a gate erect-

ed in a highway, where none had been before ; so a wall

erected across a highway, and every other unauthorised ob-

struction of a highway, to the annoyance of the King's sub-

jects. However, in the case of repairing a house, the pub-

lic must submit to the inconvenience necessarily occasioned

thereby, but if this inconvenience is prolonged for an unrea-

sonable time, the public have a right to complain, and the

party may be indicted for a nuisance. A mastiff going in

the street, unmuzzled, from the ferocity of his nature, being

dangerous, and cause of terror to His Majesty's subjects,

seems to be a common nuisance, and consequently the own-

er may be indicted for suffering him to go at large.

No length of time will legitimate a nuisance. It seems

to be certain, that any one may pull down, or otherwise de-

stroy, a common nuisance, as a new gate, or even a new
house erected in a highway, or the like. But although he

may remove the nuisance, yet he cannot remove the mate-

rials, or convert them to his own use. So much of the thing

( tijy as causes the nuisance ought to be removed. 3 Burn's^

519/0 524.

i',

n. By Statutes.

1. Nuisances in Rivers.

By the 26 G. 3, c. 7. 1 V. 247, made perpetual by

the 4S G. 3, c. 18. 2 V. 21, it is enacted, That all mill-

dams, or other obstructions, across rivers to which fish re-

sort, shall have a waste gate, or slope, for the admission of

fish ; and if not so constructed, upon complaint made to the

General Sessions, the Justices thereof, upon the report of a

Jury, under a precept to the Sheriff, may order the owner
of such mill-dam or other obstruction, to form such waste

gate, or slope, and to pay a fine not exceeding fifty pounds,

nor less than ten pounds ; and if the said fine, with the

charges of prosecution, are not paid, the same shall be le-

vied on the goods and chattels of the offender, by warrant

of distress ; and if no distress can be found, the offender

shall be imprisoned for three months, or until the fine and
charges are paid. If the party convicted do not obey such

order of the General Sessions, a Special Sessions of three

or more Justices may be held, and shall issue a precept to

Hi a
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the Slicrifl', to prostrate; such iiuianiicc ; and all pcrsoiH,

when rc()uirc(l by the Sliorill', sliall assist in so doinj;. VVIicn

it appears by the return of the Jury, that persons hiivi;

coMipluined without suincient cause, they shall be adjudged

to pay costs to the said owner. Justices in their first (Icnc-

rul Sessions shall distinguish such rivers or streams as tlun

deenn useful for the supplying of timber, fire wood, smv-

mill logs, and boards ; and shall make an order, that nil

persons thereafter making a mill dam, or other obslruclioii,

on such rivers or streams, shall form a waste g-ate or slope;

and such Justices shall cause copies of such order to hv.

posted up ; and if any p<!r3on shall act contrary tlicrelo,

ho shall be liable to be proceeded against in the same aian.

ner as herein before mentioned ; and any mill dam, or ollioi

obstruction, not so made, shall be prostrated as in the caso

aforesaid. Pei'petual.

NoTK. As the proceedings under this Statute arc lo

take place in the Sessions, it is thought mineccssary to re-

cite, in ftdl, the several clauses relating to the foregoing re-

gulations.

With regard to the Statutes, and the proceedings, in

cases where prosecutions are to be had before Justices, for

nuisances in rivers, by obstructing the passage of fish, sec

Title,—Fisheries.

2. Nuisances concerning Health.

By the 3 W. 4, c. 40. 4 V. 218. The General or

Special Sessions, when at least five Justices are attciidin;:

therein, shall make and publish such rules anil regukuioii^

as they may deem expedient, for the prevention and rcinovii!

of nuisances in streets, and elsewhere, whereby the public

health may be atlected ; and for cleaning and purifying street;

and other places, and cleaning wells and reservoirs of water

;

and may impose penalties not exceeding five j)oun(ls, nor

less than ten shillings, for the violation of such rules and re-

gulations ; and, if considered expedient, may appoint In-

spectors for carrying the same into effect, and for prevciiling

nuisances and preserving cleanliness.

Sec. 4. It shall be lawful for any one Justice, upon liis

own view, or the oath of one credible witness, to mako an

order in writing for the removal, burial, or destruction, as lie

may think necessary, of any animal body, decayed fish, or

ouier offensive substances, occasioning nuisances in, or near,

or encumbering the highways, wharves, or places, in any

town or settlement, or being in any boat or vessel ; and also
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liMpcclin;;

unit rxaiiiin-

ill'^ll!* to Nlli-

toordor iho ariino lo bo done by th(; i)arty or |>nilios by ulioin,

or whose directions, such nuisances have been occasioned, or

hy any other person whom the said Justice sliall appoint for

the |)urpose ; and all expenses tUeruby incurred, shall be borne

and be paid by, and recovered aj;.iiii,4f he party or parties

occasionin,^ such nuisance, or otherwise, lu «U("h manner as

by the said rules and re^^i! itions shnii have been provided.

Sec. 5. The Inspectors rtforesaid, may enter into and

oxninine, in the day time, at such limes as they shall think

fit, as well all vessels and boats, lyin^ at or near to, as all sun.i.s

huildinj^s, lots, yards, wharves, and places of every descrip-

tion, in any town or settlement w herein they may have rea-

son to believe that any oHensivc sabslances, injurious to the

health of the inhabitants, arc, or may be dejmsited ; and to

ascertain and report to the Police OtHce in such town, it' any,

or to any two Justices of the peace, the condition ol' sueli

vessels, boats, and places aforesaid, so far as the public health

may be affected thereby ; and to ^ivc all such directions, and

cnfor<;eall such measures, as in the judgment of such Inspec-

tors, or by the order of such Jusli(ies, may be necessary, for

the cleansinii; and ]Miiifying all such vessels, boats, and places

aforesaid ; and to cause to be done every thinj^, in relation

thereto, which, in their opinion, may be necessary to preserve

the health of the inliabitants.

Sec. 6. Kvcry penalty, by any such orders or rcufula- I'lo'cciiiion!!

lions imposed, for offences against the same, shall and may
^^ '" '"

he sued for, and recovered, by any such lnsj)ector or Inspec-

tors, appointed for the place where the offence shall be com-
iniltcd ; or if there be no Inspector, then by any f>crson who
shall sue for the same, before any two Justices of the peace

of the county or district, and in the same manner as if the

mnc penalty were a debt due to the prosecutor ; and upon
conviction of the offender, by the oath of one credible witness,

the amount of the [wnalty, with costs of suit, shall be ad-

judged against him, and execution therefor shall be awarded
and issued, as in case of debts recovered before magistrates.

Sec. 7. All charges or exjKmses, not exceeding ten charges oC

pounds, incurred by the said Inspectors, or by any other per-

son, under the order of a magistrate, for the removal, burial,

or destruction of any such substances as aforesaid, may be

sued for and recovered from the party liable thereto, in the

same manner as is provided for the recovery of the penalties

aforesaid ; and if the said charges and expenses shall not be
so recovered, then the amount thereof may be presented and . :•; ^ ..

assessed as other county cha-ges. rcrpdiial.

By the 5 W. 4, c. 17. 4 V. 391). The Justices in ge- ;V''';:1"'V'°

neralor special bcssions, m the several counties and uistricls, ;:pu,:tois.
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Exnminin?

are required to appoint Health Inspectors, to act within cer-

tain described Hmits, and for certain times to be specified.

Sec. 3. Boards of Health, or where there are none,

health wardens, or in places where neither are in office, the

General Sessions, or any three Justices in Special Sessions,

the president of Sessions being one, in the place where he re-

sides, shall form the Special Court contemplated and men-
tioned in this Act, and all orders by such Court, concerning

nuisances, or the removal thereof, or of persons, shall be

forthwith executed, notwithstanding any appeal therefrom.

Sec. 4 &. 5. Subject to the control of such Special

Court, in all things relating to public health, and as to streets,

sewers, and drains, under the control of the commissioners

of streets, where there are any, such Health Inspectors shall

have the charge and care of streets, passages, wharves, docks,

sewers, drains, vaults, privies, markets, and whatever else

may injuriously affect the health, or comfort of the inhabitants,

with power to remove or destroy nuisances, and to execute

all orders and resfulations of the said Special Court, and also

of the Sessions, under the before mentioned Act concerning

nuisances ; and shall have the same powers, and perform the

same duties, as belong to health wardens under the ninth and

tenth Sections of the " Act to provide against the introduc-

'tion of infectious diseases ;" and the said Inspectors shull put

this present Act into execution to the utmost of their power,

and shall be paid for their services an adequate compensation,

which shall be assessed and collected in the same manner as

other town charges.

Sec. 9. It shall be the duty of every such Health In-

^^'h'"")
'?"'^'"' spector, as often as he shall be required by such Special Court,

placus.

Constructing
drains, pri-

vies, &c.

or by any regulations made as aforesaid, or by any health

wardens, or Justice of the peace, or whenever such Inspector

shall see cause therefor, to open and examine, by himself or

his workmen, all public drains, sewers, docks, yards, vaults,

and other places where offensive or noxious substances may

be, within his limits ; and to examine the state of the same

;

and to«report thereon to the Board of Health, or health war-

dens, to the commissioners of streets, or to any Justices of the

peac3, by whom such report may have been required ; and

each of the large common sewers in Halifax shall be exam-

ined and cleansed throughout, once at least every year, wiien

ordered by such Special Court.

Sec. 12 & 13. Every tenement used as a dwelling

house, in any town or place within the limits of a Health In-

spector, shall be furnished with a sufficient drai.i under

ground, to carry off* the waste water, and also with a suitable

privy, the vault of which shall be sunk under ground, and
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built in the manner hereinafter prescribed, and of a sUfTicient

capacity, in proportion to the number of inhabitants of such

tenement ; and they all shall have the use of such privy in

common ; and the owner of any such tenement, who shall

offend against the provisions of this clause, shall forfeit a sum

not less than one pound, nor more than five pounds, for ev-

ery week during which any part of the said t ;; cment is used

as a dwelling house. And if, upon the report of the health

inspector, or otherwise, such Special Court sliall be satisfied

that any such teneKient is not provided with a suitable drain,

privy, and vault, or either of them, they may give notice in

writing to the owner thereof, or his agent, if either be an in-

habitant of the place, or otherwise public notice in one news-

paper or more, if any be printed there, requiring such owner

or agent, within a time appointed by such Court, to cause a

sufficient drain, privy, and vault, to be constructed for such

tenement, for the common use of the inhabitants thereof;

and in case of neglect to comply with such notice, the said

Court shall cause the same to be made for such tenement,

and the expense thereof may be recovered from the said

owner or agent, by the said Inspector, as if the same were

a debt due to himself.

Sec. 14. Establishes certain requisites in the construc-

tion of privies, and the vaults thereof.

Sec. 15. Whenever any privy or vault shall become cleansing

offensive, and be so found or reported by the Health Inspec- nm\ repairing

tor, the same shall be cleansed, and the owner or his agent, P"^'"^'*-

or the occupant of the land in which any privy or vault are

situated, whereof the condition is in violation of, or contrary

to the enactments of this Statute, shall remove; cleanse, al-

ter, amend, or repair the same, within a reasonable time

after notice in writing to that effect, given by the Health In-

spector, the said Special Court, or any Health Warden, or

Justice of the Peace ; and in case of neglect or refusal, such

cleansing, altering, amendment and repair, shall be done,

and all necessary disinfecting substances be procured and
used by the Health Inspector, or other proper person, under
the order of the said Court, and at the expense of the owner,
agent, or occupant aforesaid, and to be recovered from him
as before provided.

Sec. 16. No vault or privy shall be emptied without Oponing
a permit from the Health Inspector; and no vault shall be privies,

opened, between the fifteenth of June and the fifteenth of

September, unless directed by the said Special Court, and
the expences thereof shall be borne by such owner, agent,

or '^ccupant, and shall never be less than double the amount
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charged in any olhor months of the year, and sliall be re-

covered from hini as aforesaid.

Sec. 21. No person, unless duly licensed by the saift

Court, or other proper authority, shall deposit, or cause to

be deposited, in any street, court, square, lane, alley, wLirf,

or vacant lot, or into any dock, pond, well, or reservoir, any
dirt, sawdust, soot, ashes, cinders, shavings, hair, shredsy

manure, shells, waste water, rubbish, or filth of any kind, or

any animal or veL^etable substance whatsoever ; nor shall any

person cast any dead animal, or any foul or olfensive ballast,

into any dock or place, within two hundred yards from tlie

extremity of any wharf, nor shall any person land any such

foul or otlbnsive ar)imal, or vegetable substance, within any

town or the suburbs thereof ; nor shall any person cast any

dead animal into the harbour, above low water mark, nor

below low water mark, without securing thereto a sufficient

weight to prevent it from floating.

Sec. 2*2. If any of the substances in the preceding

section mentioned, sliall be thrown or carried from any house,

warehouse, shop, or cellar, yard, or other place, into any street,

lane, alley, court, square, wharf, dock, public place, or va-

cant lot, as well the owner of such house or other place, as

the occupant thereof, and also the person who actually threw

or carried the same, shall severally be deemed liable for a

violation of this Act ; and all such substances shall be re-

moved by and at the expense of such owner or occupant,

forthwith, after personal notice to that effect, given to him

in writing by the Health Inspector, or shall be immediately

removed by such Inspector, at the expense of such owner or

occupant.

Sec. 23. All dirt, saw dust, soot, ashes, cinders, shav-

ings, hair, shreds, manure, oyster or lobster shells, waste

water, or any animal or vegetable substance, rubbish, or

lilth of any kind, in any house or other place, and which

any Special Court or Health Inspector shall deem it neces-

sary, for the health of the town or place, to have removed,

shall be carried therefrom, by and at the expense of the

owner or occupant of such house or other place, and be re-

moved to such place as shall be directed, within four hours

after notice in writing to that effect, given by the said

Court, or the Health Inspector, or the Inspector shall forth-

with remove the same at the owner's charge.

Sec. 24. No person in any place within the limits as-

signed to any Health Inspector, shall sell, or offer for sale,

or have in his possession, in any market or other place, any

unwholesome, stale, or putrid meat, fish or fruit, or other
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owner or

articles of provisions, or any u)cat which has been blown,

raised or stuffed, or any diseased or measly jDork, under the

penalty of not less than two, nor more than ten pounds, for

every offence ; and such articles shall be forfeited, and be

seised and destroyed by the Health Inspector.

Sec. 27. Whenever any person has been duly notified Regu!ation«

to remove any nuisance, or to cleanse, alter, or amend any ""'o^'® "*
nioval of

vault, or drain, or to perform any other act which it may be Nuisances,

his duty to perform, in obedience to this Act, or the Sta-

tutes, Rules, Orders, and Regulations herein mentioned,

and the time limited for the ])erformance of such duty shall

elapse witijout a compliance, the Health Inspector shall

either remove the nuisance as aforesaid, or issue new noti-

ces, or new orders shall be given by such Special Court, un-

til the duty is performed ; and if, in the opinion of such

Special Court, or of the Health Inspector, or of the Com-
missioners of Streets of such place, it shall be for the health

or comfort of the inhabitants, that any particular nuisance

should be forthwith removed, then it shall be their respective

duty to cause the same to be removed without delay, and

the expense, thereby incurred, shall be paid by the owner

or occupant of the land on which the nuisance exists, or by

whom it was caused, and shall be recoverable from him, at

the suit of the Inspector.

Sec. 28. Any Health Inspector, or any person autho-
f
"**5'"S '>°"-

rised by the said Court, or any Justice of the Peace, to act examine con-

in his aid, shall and may at any time between sunrise and cemingNui-

sunset, and within the limits of his jurisdiction, enter into »""'=*'»•

any house, buildins:, yard, or other place, and into any

vessel or boat, for the purpose of examining any alley, sink,

cesspool, privy, vault, drain, sewer, public or private dock,

or slip, vessel or boat, in order to report to the said Court

thereon, or for examining into, destroying, removing, or

preventing any nuisance, source of filth, or cause of sick-

ness therein, or for any other legal purpose referred to by

this x\ct, or the Acts herein before mentioned, and if any

person shall refuse to admit such officer, or other person, so

authorised, into such building, yard, lot of ground, out

house, place, or cellar thereto belonging, or into any such

vessel or boat, the said Inspector shall, on oath, complain

thereof to the Police Court in Halifax, or to any two Justi-

ces in any other place, and obtain a Warrant for such en-

try, and shall thereupon proceed, under the authority of

such Warrant, to examine such building, yard, place, or

cellar, and any such vessel or boat, and to destroy, remove,

or prevent bv all effectual means, and in such rnantier as the
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said Court simll direct, any miisanco, source of fillli, or

cause of sickness that may be found therein.

Punishment ^^c. 29. Every person offending against any of the

for violations clauses or provisions of this Act, or the orders and directions
ofthe Act. Qf jjjjy Special Court, and whosoever shall refuse, or wil-

fully neglect, to act in obedience to the same, respectively,

or to obey and comply with the directions and orders of the

Health Inspector ; and whosoever shall resist or oppose the

lawful execution of this Act, or of the said Act concerning

nuisances, or of any orders or directions made under the

authority of the same, or any Health Warden, in the ex-

ecution of his duty, shall, for every such offence, be deem-

ed guilty of a misdemeanor ; and shall also incur, and be-

come liable to, a penalty not exceeding twenty pounds, nor

less than ten shillings for every such offence, to be recover-

ed in the manner herein after provided.

Sec. 30. It shall be lawful for any Board of Health,

or Health Wardens, appointed and acting under the saia

Act, passed, " more etFectually to provide against the intro-

duction of infectious or contagious diseases," and for any

such Special Court, or Health Inspector, acting under the

said Act concerning nuisances, or this present Act, to limit

and restrain to any sum under ten pounds, but not below

ten shillings, the amount to be prosecuted for, in respect of

any of the several penalties imposed by, or incurred under,

any of the said Acts, for the offences to which they have

respectively reference ; and all penalties, thus limited, shall

and may be sued for and recovered before any one Justice

of the county or place wherein the penalty shall be incur-

red ; and all larger penalties shall be recovered in any Court

of Record in the same county.

Sec. 31. Not only all pecuniary penalties, incurred

prosecute for under the said Act, passed to provide against the introduc-
pena ties, c. ^^^ ^^ infectious diseases, or under the said Act concerning

nuisances, or this present Act, or under any orders, rules,

or regulations made or given in pursuance of the powers

and authorities in the said Acts granted, but also all such mo-

nies and expences as shall be expended under this Act, for

or in consequence of the neglect of any owner or occupant

of any tenement, land, boat, vessel or place, to perform

any order, shall respectively be sued for and recovered, in

the name, and on the information of any Health Inspector,

within whoso limits the offence was committed, or as a debt

due to him, as the case may be ; and if there be no Health

Inspector, then in the name of the Clerk of the Peace of the

county or district, unless the Attorney or Solicitor General

Who shall
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think proper lo prosecute at tlie suit of the Crown, and give

notice accordingly : and in all cases where the prosecution

or suit shall be in the name of the Health Inspector, he

shall be deemed the official prosecutor, and shall, as shall

also any Health Warden, be a competent witness in such

suit or prosecution, and shall recover costs of suit from the

defendant, if judgment be given for the penalty or sum pro-

secuted for, but shall not be liable to pay to the defendant

any costs, if the judgment pass in favour of the defendant

;

and all monies to be recovered by any such suit or prosecu- Application

tion, shall be paid into the hands of the treasurer for the "^' penalti'--

town or county, as the case may be ; and shall be appropri-

ated towards defraying the expences, there to be incurred,

in and about the enforcing and carrying into effect this Act

and the Acts above recited.

Sec. 33. If any appeal shall be entered against the Appeals,

judgment of a Court of Summary Jurisdiction, or any Justi-

ces of the Peace, given for any sum of money sued for by

any Clerk of the Peace, or Health Inspector, either as a

penalty, or as a debt due to him under the provisions of the

present, or any of the said Acts, and such appeal be not

duly prosecuted at the first sitting of the Court to which the

appeal is prayed, then, on such default being certified by

the clerk thereof, execution shall be forthwith issued from

the Court, or by the Justice by whom the judgment was

rendered.

Sec. 35. In all indictments and informations, to be

prosecuted as aforesaid, for offences, misdemeanors, and

pecuniary penalties, under the present or above recited

Acts, it shall be requisite to insert the respective clauses of

the Statute, or the rules, orders, or regulations which have

been violated or discharged, and under which the penalty

is sought to be recovered ; and also to state that the offence

was committed in violation of such clause or clauses, between

two days to be specified therein ; and the general form of

the conviction before a Justice or Justices of the Peace shall

otherwise be as is now by law provided. Temporary.

Mode of stat-

ing oftences in

indictmen'ws.

'm
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It will be observed, that certain of the penalties and sums Directions,

of money mentioned in the foregoing Statutes relating to

health, are directed to be sued for by information, and cer-

tain others, in the same manner as debts due to the prosecu-

tor. In the former case, the proceedings and Forms will be

the same as in like prosecutions for the recovery of penalties,

except as is required by the clause last recited. For the

«aid proceedings and Forms, see respectively. Titles,—In-
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formation, Summons, Conviction. It is to be noted, how*

ever, that where the prosecution is by intbrniation, no final

process of distress, or of any other description, is directed

or authorised, by which payment of the penalty may be en-

forced from the party convicted. Where it is directed that

the sum shall be sued for in the same manner as a debt due

to the prosecutor, the course of proceeding, and the Forms,

will be found under the Title,—Sumnmry Trials.

'I

Quakers and
Moravians.

OATHS.
There is a difference of opinion concerning the power

of Justices of the Peace to administer oaths, in cases under

their jurisdiction, where an oath is not expressly required or

mentioned, or where Justices are not expressly authorised to

administer them. But whatever may be said on these points,

there is certainly nothing in tiie law to sanjtion a practice

which very generally prevails,—that of administering oaths

in cases where Justices of the Peace have no jurisdiction;

the evil of which is clearly stated by Mr. Justice Blackstone,

who says (4 Com. ISl.) " The law takes no notice of any

perjury but such as is committed in some court of justice,

having power to administer an oath ; or before some Magis-

trate, or proper officer, invested with a similar authority, in

some proceedings relative to a civil suit, or a criminal prose-

cution : for it esteems all other oaths unnecessary at least, and

therefore will not punish the breach of them. For which

reason it is much to be questioned, how far any Magistrate

is justifiable in taking a voluntary affidavit, in any extrajudi-

cial matter, as is now too frequent upon every petty occa-

sion ; since it is more than possible, that by such idle oaths,

a man may frequently, inforo conscientiae, incur the guilt,

and at the same time evade the temporal penalties of perjury.'

Lord Coke says, it is an high contempt to administer an oath

without warrant of law, to be punished by fine and imprison-

ment. The Court of King's Bench has often reprehended

and discouraged as much as possible, the taking of voluntary

affidavits, by Justices of the Peace, in matters not within

their jurisdiction. In one case Lord Kenyon said,—" ¥(

did not know but that a Magistrate subj'r;^- nimself toa

criminal information for taking a voluntary, extra-judicial af-

fidavit. 3 Burn's, 531.

By the 4 Vic. c. 4, Sec. 23, Sess. 1841. Quakers or

Moravians, who shall be required to give evidence in any case,
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civil or criminal, shall, instead of an oath in the usual form,

be permitted to make a solemn declaration or affirmation, in

these words

:

" I, A. B., do solemnly, sincerely, and truly declare and

affirm."

Which aflirmation or declaration shall be adjudged and taken

to be of the same force and efVect in all courts and other pla-

ces where by law an oath shall ho required, as if such Q,uakcr

or Moravian had taken an oath in the usual form. And if

any person, making such anirmation or declaration, shall be

convicted of having wilfully, falsely, and corruptly affirmed

or declared any matter or thini; which, if the same had been

sworn in the usual form, would have amounted to wilful and

corrupt perjury, such offender shall bo subject to the same

pains, penalties, and forfeitures, with persons convicted of

wilful and corrupt perjury. Pcrpelual.

A Jew is to be sworn upon tlic Old Testament, a Maho-
"."^J'^/'/"'"'

metan upon the Koran, and otiicrs, in general, according to !j,ii„i„i^,,,,.cd.

the ceremonies of their religion. The particular opinions of

a man professing Christianity, are not to be examined into,

with reference to his being sworn, but he is only to bo ask-

ed, whether he believes the obligation of an oath, the being

of a Deity, and a future state of rewards and punishments.

But a person who has no idea of the being of a God, or a

future state of rewards and punishments, is not admissible.

But in such a case, the trial may be postponed, until the

witness is instructed as to the nature and obligation of an

oath. 3 Burn's, 537-8.

i; <

;fv

im
1,

The follmving is the Form of the Oath of Allegiance.

I, A. B., do sincerely promise and swear, that I will

be faithful and bear true allegiance to Her Majesty Queen
Victoria. So help me God.

Concerning the offences of profane cursing and swear-

ing, see Title,—Swearing.

n

OFFSET, see, SUMMARY TRIALS.

ORPHANS.
By the 33 G. 2, c. 1, Sec. 7. I V. 42. The Over-

seers of the Poor of the town of Halifax shall take ordc
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from time to time, by and with the consent of two or more

Justices of the Peace for the county of Halifax, for setting

to work the children of all such, whose parents shall not by

the said Overseers, or the greater part of them, be thought

able to maintain them ; or any poor orphans ; or by indeii-

ture to bind out any such children, or orphans, as aforesaid,

to be apprentices, where they shall see convenient, till such

man child shall come to the age of twenty-one years, and

such woman child to the age of eighteen years, or the time

of her marriage ; the same to be as effectual to all purposes,

as if such child were of full age, and, by indenture of cove-

nant, had bound him or herself. Provided always, that one

of the conditions of said indentures shall be, that if the said

master or mistress of said apprentice, or other person to

whom said indenture may be assigned, shall transport or car-

ry said apprentice out of this Province, to reside or dwell in

any other colony or plantation, that then the said indenture

shall be void, and the said apprentice shall thenceforth be

discharged from any further service to his said master or mis-

tress, or assigns. Provided, also, that the children main-

tained in the orphan house, at the expense of the Crown,

shall remain and be under the direction of the Governor as

heretofore, and bound out in such manner as he shall order

and direct. Perpetual.

By the 3 &, 4 G. 3, c. 9. 1 V. 96. The said clause

in the before recited Act, relating to the binding out poor

children and orphans, and all the directions therein contain-

ed, shall, for the future, extend to all the other towns in this

Province. Perpetual.

By the 13 & 14 G. 3, c. 2. 1 V. 178. All accounts

of charges, on obtaining and executing writs of partition,

shall be laid before the Supreme Court, and when approved

of, assessors shall be appointed by such Court to assess tiie

amount, in due proportion, on the proprietors, and to levy

the same from them, and to pay it over to the person appoint-

ed by the Court to receive the same. And if any proprietor,

or other person in possession of any land allotted and assign-

ed under a writ of partition, shall refuse or neglect to pay the

sum assessed, as his dividend or proportion of the charges

aforesaid, it shall and may be lawful for any one Justice of

the Peace, on complaint of the receiver appointed as afore-

said, to issue a warrant of distress and sale of the delinquent's

goods and chattels, for the recovery of the sum so assessed,

with the charges of the prosecution.

Sec. 3. In case no person be resident on any lands al-

lotted and assigned as aforesaid, nor any goods and chattels

thcrcf

shall
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thereon, \vlierd)y Iho sum duo as aforesaid may ho loviod, it

shall be lawful for any one Justice of the Peace, to lot out

any part of such delinquent's lands as may be sufTicient to

pay, by the produce of the same, any such dividend, pro-

portion, or charge so due, and in case no person shall offer

to hire the same, such lands shall be held chargeable there-

with. Perpetual.

Note. Although, from the words used in the forego-

ing Act, concerning the issuing of a warrant of distress, it

would seem, as if such writ might be granted immediately

on the complaint of the receiver, without any other proceed-

ings, yet it is considered, that previous to such writ being

issued, it is requisite that the party complained of, should be

summoned in the usual Form, to appear before the Justice,

to answer to the complaint, so that he may have an oppor-

tunity of shewing cause, if he have any, why he has not

paid the sum assessed on him.

ma

'W'M

'-m

PASSENGERS.
By the 6 Vic. c. 31. Scss. 1843. The several previ-

ous Acts relating to Passengers arriving in this Province have

been repealed, and the following enactments, among others,

have been thereby made on the subject.

Sdc. 1. Whensoever any vessel shall arrive or come
to any port or place within this Province, the master or com-
mander of such vessel, immediately after the arrival thereof,

and before such vessel shall be admitted to an entry, shall

cither make and subscribe a declaration before the collector

or other principal officer or officers of Her Majesty's Cus-

toms for the port or place where such vessel shall arrive, that

no passenger or passengers embarked or sailed on board of such

vessel, on her said voyage, to this Province, or otherwise,

shall make out and deliver to the said Collector or other prin-

cipal officer or officers, a Schedule or List, in writing, to be
signed by him, setting forth the name or names, trade, oc-

cupation, profession, or employment of all and every pas-

senger or passengers who shall or may have respectively been
embarked or have sailed on board of such vessel, on her said

voyage; and also the name or names, trade, occupation, pro-

fession, or employment, of all and every passenger or pas-

sengers respectively, who shall or may arrive and be landed
from such vessel, in any port or place within this Province,

w
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Sec. 7. If any inasfrr or coniiimii<ler of any vessel,

with passenger or passengers on board, arriving at any port

or place within tins Province, sliall neglect or refnse to njake

out and deliver to the Collector or oilier principal otficer or

officers of the Customs, such Schedule or List, in writing,

as is hereinbefore required, or shall fraudulently make and

subscribe any such declaration, or nmkc out and deliver any

such Schedule or List, which shall be false and untrue in any

particular, then, and in either of such cases, such master or

commander shall forfeit and pay the sum of fifty pounds, to

be sued for and recovered as hereinafter provided.

Sec. 8. Any master or otiier person in command or

charge of any such vessel, which shall arrive at any port or

place in this Province, who, not being compelled thereto by

absolute necessity, to bo adjudged of by the said officers of

Her Majesty's Customs, sliall land, or shall knowingly suf-

fer to land, any passenger or passengers in any port or place

within this Province, before making the entry and declara-

tion herein before rcriuired, or otlierwise contrary to the pro-

visions of this Act, shall forfeit and pay tht sum of ten

pounds for every such passenger so landed, to Le recovered

by bill, plaint or information, in any Court of Hecord in this

Province.

Sec. 10. For tlie purpose and within the meaning of

this Act, two children, each being under the age of fourteen

years, shall in all cases be computed as one passenger; and

that children under the age of one year shall not be included

in the computation of the number )" passengers.

Sec. 13. All penalties imposed by this Act forofiences

against the same, may be sued for and recovered by the Col-

lector or other officer of Her Majesty's Customs, or by any

person commissioned for that purpose, by the Governor,

Lieutenant Governor or Commander-in-Chief, before any

two or more Justices of the Peace for the county in which

the offence shall have been committed, or cause of com-

plaint shall have arisen, or in which the offender or party

complained against shall happen to be, and upon complaint

being made before any one Justice of the Peace as afore-

said, he shall issue a summons requiring the party of-

fending or complained against to appear on a day, and at an

hour and place to be named in such summons, and every

such summons shall be served on the party offending or

complained againsi, or shall be left at his last house, place

of residence, or business, or on board any ship to which he

may belong, and either upon the appearance, or default to

appear, by the party offending or complained against, it shall
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ho lawful lor any two or more Justices to proceed slimnu'ily

upon tilt; case, and eiilier with or without any written in or-

iiuitioii, and upon proof of the oHence or of the comphnn-
;inl's claim, cither by confession of the party oftending, or

(•ompluined airiirist, or upon the oath of one or more credi-

ble witness, (wliicli oath such Justices are hereby authorised

10 athninisfcr,) it shall he lawful for such Justices to convict

tlio ofrendcr, and upon such conviction, to order the oft'end-

«;r or parly coiriplained nf.^ains-t, to pay such penalty as the

Jiislici's nmy declare to have been incurred, and also to pay

itic costs attendin;jf the information or complaint ; and if

forthwith upon any such order the monies thereby ordered

lo bo paid, be not ])aid, the same may be levied, together

with tlic costs cf the distress and sale, by distress and sale

of the goods and chattels of the party ordered to pay such

monies, the surplus, if any, to be returned to him upon de-

maiKl, and any such Justices may issu'c their warrant ac-

rorciingly, and may also order such party to be detained and
kept in safe custody until return can be conveniently made
to such warrant of distress, unless sucIj party give security

lo the satisfaction of such Justices for his appearance before

iheni on the day appointed for such return, such day or

(lays not beinj^ more than eight days from the time of taking

such security; but if it shall appear to such Justices, by the

lulniission of such party, or otherwise, that no sufficient dis-

tress can be had, whereon to levy the monies so adjudged

to he paid, they may, if they think fit, refrain from issuing

such warrant of distress, and in such case, or if such war-

rant shall have been issued upon the return thereof, such

insufnciency as aforesaid, shall be made to appear to the

Justices, or any two or more of such Justices as aforesaid,

then such Justices shall, by warrant, cause the party ordered

to pay such monies and costs as aforesaid, lo be committed

to gaol, there to remain without bail for any term not ex-

ceeding three months, unless such monies and costs, ordered

to be paid, and such costs of distress and sale as aforesaid,

be sooner paid and satistied. Temporary.
By the 7 Vic. c. 49, Sess. 1844. The master of any

vessel, arriving from any of the British colonies, shall not be

required to make the payment of five shillings each, for all

or any of the passengers on board said vessel who may bo
brought into or land in this Province, notwithstanding any
thing contained in the aforesaid Act of 6 Vic. Temporary.

It may be observed, that there is an express contradic-

tion in the aforesaid Act of the 6 Vic. with regard to the

reeovery of the penalties tberebv imposed. In the 8th,

IP

Directions.
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dniiRo it is declared, that tlio penalty of £10 imposed for

the offence therein mentioned, shall be recovered " hy hjjl,

I)lnint, or information in any ('ourt of Record," and in

clause 13, it is enacted, that *' all penalties \m])Oiicd by tjic

Act, for offences ap^ainst the same, shall be recovered he-

fore two Justices of the Peace." The only penalty ini|)os('(|

by the Act, besides the £10, is the one of £50 mentioned

in clause 7. As it is so expressly directed that the £ 10

shall be recovered in the mode pointed out in the clause in

which it is imposed, it is consideriid that it cannot be sued

for before Justices, under the before rcM^ited general cluiiso

as to penalties. The only penally therefore to be recovered

before the Justices, is that of £50.

PEDLARS.
By the 22 G. 3, c. 1, IV. 225. No hawker, pedlar.

or petty chapman, or other tradinj;? person or persons, f^oinj:

from town to town, or other men's houses, and travollinfj.

either on foot, or with a horse ; or otherwise carrying to

sell, or exposing to sale, in any house, or in any town or

village, whereof such person is not an inhabitant, excc|)t in

any public fair or market, riny wares, goods or merchandiso,

without previously giving bond, and taking out a license, il

at Halifax from the Clerk of the Licences, and if in any

other county or district, from the Clerk of the Peace, by

consent of at least three Justices of the Peace for such coun-

ty or district, in the same manner as bonds are taken and li-

cences for retailing liquors are granted ; for which license

there shall be paid half yearly, as follows : Where such ped-

lar travels on foot, without a beast of burthen, three pounds;

where he travels with one beast, six pounds ; and for every

other beast exceeding one,—two pounds ; and the number

of horses or other beasts, when any, s hall be expressly spe-

cified in the license. And every person who shall so expose

to sale, any goods, wares, or merchandize, except as afore-

said, without being licensed as aforesaid, shall forfeit all

such goods, wares, and merchandize so exposed to sale, con-

trary hereto. Fines and forfeitures shall be recovered in

any Court of Record.

Sec. 4. All Justices, Sheriffs, Under Sheriffs, and

Constables, are hereby strictly enjoined and required to ev-

ert their utmost power to see that this law be duly put in

execution. Provided, that nothing in the Act shall extend
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to pruliibit any poidon, nollinrr (isli, I'rnits, or victualM, nor

to liiiKler any tiiakor.s of gocxls, or tlioir cliildron, u])|)renti-

ccs, or Hcrvuiits, from carrying or selling llic gomis of their

own making ; nor any tinkers, coopers, glaziers, plumbers,

harness menders, or other persons usually trading in mend-

iii<r kettles, tul).s, household goods, or harness, from going

ahout and carrying materials for mending the sumc. Ver-

pctuul.

By 55 G. '<, c. 8. 2 V. MO. The money arising by

virtue of the I foremcntionod Act, shall be paid into the

treasury of the county or district in which the same is re-

ceived, and shall be added to the fund raised therein frouj

the granting lic(M)ces to retail spirituous liquors ; and shall

be disposed of by the Grand Jurors and Court of General

Sessions accordingly. Perpetual.

^.v

m .HI

PENITENTIARY.
Hy the Act of 7 Vic. c. 3. Sess. 1844, Sec. i>5. Every **"""";, ""•

pcison who shall rescue any crninnai or convict who shall be vicis to he

ordered to be imprisoned within the Provincial Penitentiary, guilty of fel-

eitlicr during the time of his conveyance to the said Peni-
°"^'

tcntiary, or of his imprisonment tijerein, and also, every

person who shall aid in any such rescue, shall be guilty of

lelony ; and every person having the custody of any such

criminal or convict as aforesaid, or being employed by the

l)erson having such custody as a keeper, under-kecper, turn-

key, assistant, or guard, who shall knowingly and wilfully

allow such convict to escape ; and also, every person who,

by supplying arms, tools, or instruments of disguise or

otherwise, shall in any manner aid any such criminal or

convict in any escajH?, though no escape be actually made,

and every person who shall attempt to rescue any such cri-

minal or convict, or aid in any such attempt, though no res-

cue be actually made, shall be guilty of felony, and every

person having such custody as aforesaid, who shall careless-

ly allow any such criminal or convict to escape, shall be guil-

ty of a misdemeanor, and, being lawfully convicted of such

misdemeanor, shall be liable to fine w imprisonment, or to

both, at the discretion of the Court. Temporary.

The j)roccedings before a Justice or Justices for ll:is

offence, will be similar to tho>e in other cases of felony, or

misdemeanor, and the Forms aUo.

1 'M
:.-1
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PERJURY.

1

1

: m.

Pkrjury by the common law, seems to be ;i wilful lul;c

oath, by one, who boiiiji? lawfully required to depose the trutii

in any judicial proceeding, swears absolutely in a matter mii-

terial to the point in (juestion, whether he be believed ornoi.

The false oath must be wilful, and proved to be taken wiili

some degree of deliberation ; ami as to the falsehood, a paiiy

swearing the truth, not knowing it to be so, is guilty of p<.;i-

jury. To found an indictment for perjury, the retpjisitc cir-

cumstances are these ;—the oath must be taken in a judiciul

proceeding, before a competent jurisdictioii ; and it mustlx;

material to the question depen'ling, and false. ',) llui'n's, GOl,

By the 32 G. )l, c. 20. Sec. 9. 1 V. ;,U), it is enacted,

that if any person or persons, either by the subornation, un-

lawful procurement, sinister persuasion, or means of any

other, or by their own act, consent, or agreement, shall wil-

fully or corruptly commit perjury, by his, her, or their depo-

sition in any Court of Record, or being examined ad t)eriic-

tuam rei memoriam, every person so otlbnding, and bein,^

thereof duly convicted, shall forfeit twenty pounds, the onu

moiety thereof for the supj)ort of this His Majesty's Govcni

ment, and the other moiety to such i)erson or jjcrsons iis

shall be grieved by reason of the oflence, who shall sue lor

the same by any action of debt, bill, plaint, or informatioii

in any Court of Record ; and shall also be imprisoned by tlie

space of six months, without bail or mainpri/.e. And llie

oath of such person or persons shall not be received in luiv

Court of Record, until the judgment against him or thoiii

shall be reversed ; and upon every sucii reversal, the parties

aggrieved shall recover their damages against such person m
persons as did procure the said judgn)ent, so reversed, to In;

given against them or any of them, by his, her, or tlicir

action upon the case.

Sec. 10. If the said oiVender or oilcnders shall iiol

have any goods or chattels to the vah '^ of twenty pounds,

then he, she, or they shall be set on Jio pillory for odu

hour, and both his ears shall be nailed to the pillory, nnd

from thenceforth such oH'ender shall be discredited, and dis-

abled forever to be sworn in any Court of Record, uiitd

such judgment shall be reversed.

Sec. 11. Every person and persons who shall nnlaw-

iully and corruptly [)rocure any witness or witnesses by Ifl-

ters, rewards, promises, or by any other sinister and unlaw -

I'ul labour or means whatsoever, to commit any wilful and
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corrupt perjury i'» any inulU'r or cww&Ki whutsocvcr, clcpcjul-

iiiir, or that shall tlopoiul in smU asid viiriamc by any writ,

aclioM, bill, complaint, or infonnation, in any Court of llu-

ooid, or 10 testily in pcrpetuam nil incniorktm ; ovcry such

odoiuler, bc'ini;!; tluMt'ol' (Inly convicttid, .shall suiVcr the lile

pains, penalties, forfeitures and disaljililies, in all respect.s,

as are hereby directed for the like olienees, and the said

forfeiture to be recovered and iipplied in luaiuiei' us ufosi -

lr?ec. 1:2. A.s well tlic Ju(Ljcs of the s;ii(i (\jurls whe.e

such i)erjury shall be connnitted, as also the Jnstiei.'s of assi/e

and i^iiol delivery, and the Jusliees of the I'eaci! at their

Uiiarter Sessions, siiall have power to eiupiire of all the said

oti'onces of wilful pcrje.ry and subornatioa ol" pcijury. and

thereupon to <j;ive judgment, award process and e,\eculit>n vi'

iho same. I'erpclual.

By the 5(> (;. a, c. (>. 2 V. i20I. li!i«tead of the pun-

isiiinont prescribed in the aft>resaid Act, persons eunvicled of

perjury and subornation of jierjury, may be sentenced to hard

labour in the house of correction ai llalil'a.v, or elsewhere, or

upon the highways, or other public works in the Province.

IkrpetiiiiL

tine .lustict! may bind the oUender over to the Sessioiiu.

a Burns, GOD. —m—

-

PILLORY.
Cv the Act of 4 Vic. c. 8, Sess. iHll. The punisl;-

iiiciits of sitting in the pillory, nailing or cutting oil' oars, and
public whipping, are abolished in ail casis, and imi)ri8omueiit

is substituted. Verpdual.
I

-8l'

POlrfOiMNCi, see llOMiCIi)r:, also iViLSCAKIUACii:.

rOLVtJAMV, see MAIUUAdi:.

f&-

POOR.
This extensive 'i'ide will be treated of under two pjir.

'ipul divissouH, into which it may eonvementl\ Ik- ariange<l
;
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Voting tinjiiey

Asiticsriinent

and L'ollecliun

POOH.

llic one relating to ifjc support, and the other to me actlk-

irient of the Poor. In discnssing these divisions, the Statutes

concerning them, respectively, will first be set forth in full.

and then they will he treated of and explained at large under

appropriate subdivisions.

I. Of the Support or the Poou;
and herein.

1. Of Overseers.

2. Of the Poor Rate.

3. Of Relief.

The general Statute relating to the support and nmii-

agement of the Poor, is the 4 G. 4, c. 6. 3 V. 149. By

which it is enacted as follows :

Sec. 1. It shall be lawful for the freeholders of each

townshij), (the town of Halifax excepted,) or any settlenienl

or place not comprehended within any such township, and

where there are twenty or more freeholders resident, to hold

two meetings annually, if necessary, to make provision for

the support of their poor ; which meetings shall be held on

the first Monday in April, and on the first Monday in Nov-

ember ; and of which meeting, with the place or places of

holding the same, the constables for the said townships and

settlements respectively, upon a precept directed to them be-

ing issued, shall give notice, at least ten days before the said

times of meeting respectively ; at which meetings the said

freeholders present, having first elected a chairman to pre-

side at the same, shall and may vote such sums of money as

they shall judge necessary for the support of their poor, for

the current year, or for the next ensuing six months of the

sam.e ; and shall choose and appoint five freeholders of such

township or settlement, any three of whom shall be a quorum,

to assess, as hereinafter mentioned, for the sum or sums of

money so voted ; and in case the business to be transacted

at the said meeting cannot be completed on the said days

respectively, it shall be lawful for the said chairman, witii

the consent of the majority of the freeholders then present,

to adjourn the said meeting to the day following, or to any

other day, and then to conclude the business of the same.

Sec. 2. If the sum voted at any such meeting bo in

sufficient, the freeholdors at their next meeting may vote a

further sum to make up the deficiency.

Sec. 3 &. 4. The aforesaid assessors, or any throe ol

ihcni, boiui; first sworn, shall forthwith assess the inhabitanl<
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of tlio township or sottlomont for which thoy liavo boon fip-

pointed, in just and equal proportion, and as nr.ar as may

be accordint,^ totlfe known estate, either real or personal, of

suci) inhabitants, for making up the sums respectively voted

for the purpose aforesaid, and shall appoint collectors to

collect and receive the same ; and if any person, so assessed,

shall neglect or refuse to pay the sum for which he or she

was assessed as aforesaid, the sum shall and may be levied

from him or her, by warrant of distress from any one Jus-

tice for the county wherein such person resides. Provided,

that no person shall be assessed any sum, unless in the

opinion of the assessors he shall be able to pay, annually,

one shilling at least ; and provided also, that if any person

shall think him or herself overrated, such person may appeal

for redress to the next General Sessions, or the next Special

Sessions which may be held for the hearing of such appeals

in the county or district ; and the Justices in such Sessions

are hereby required and empowered to examine, hear and

(lelermine every such appeal or coniplaint, and to give re-

dress as they shall think equitable ; and their order and judg-

ment on such appeal shall be final and bind all parties.

Sec. 5. The Overseers of the Poor throughout the Pro-

vince, (the town of Halifax excepted,) shall continue to be

nominated and appointed as now by law provided, and being

sworn to the faithful execution of the duties of the office,

shall, at least twenty days before the times herein before ap-

pointed for meeting to make provision for the poor, issue

their precept to the constables of the several townships and
settlements respectively, requi-ing them to notify the inhabi-

tants thereof to meet on i.ie said several days, for the pur-r

pose aforesaid ; and the said Overseers shall apply all sums
of money voted as aforesaid, and received by them in their

said capacity, for the before mentioned purpose only ; and if

any collector shall neglect or refuse to pay over to the said

Overseers any sum collected by him, the said Overseers shall

prosecute such collector for the recovery of the same in any
Court of Record ; and the said Overseers shall within one

month after the expiration of their office, render to the Clerk

of the peace of the county, to be by him laid before the Jus-

tices at their next Sessions, an account of all sums received

and expended by them for the support of the poor, and shall

account on oath, if required, before the General Sessions

held next after the expiration of their office, for all sums re-

ceived and applied and expended by them as aforesaid ; and
thoy shall enter their proceedings in a book to be kept for

the|)nrpose; and at the expiration of their ollico they shall

Sin
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AccuutiiK.

Fine'! on

(h-'llvcr t!io same to ihrir successors, and slsall pny into tlieir

liaiuls any balatice of money received by them and remain-

ing unexpended.

Sec. (). The Justices in Sessions, (except in Halifiiv,}

shall examine the accounts of the Overseers of the Poor, sub-

mitted to them as before directed, and shall allow such ac-

counts if they appear just, and may refuse to allow any sums

charged which the said Justices shall huve reasonable groinids

to believe unduly or unfairly charged or exjiended.

Sec. 7. Every person who has been duly appointed an
Uv.'iwnri* r)r Qvcrseer of the Poor, and who shall refuse to serve in th(^

,i|il"v

"
office, shall forfeit five pounds; whic'.i sum shall be sued for

before any two Juslicos, by the Overseers who shall be in of-

fice next after such rofusrd, within and for the same place.

And the Overseers for the time being, who shall neglect to

issue their precept as aforesaid, to the constables, req'iirin^f

them to notify the inhabitants to meet on the days aforesaid,

to vote money as aforesaid, shall severally forfeit and pay ten

pounds, which shall b;^ sued for by the Clerk of the peace, or

by any other person who will sue for the same, in any Court

of Record within the county ; and all such Overseers as shall

not, within o!ie month after the expiration of their office, ren-

der to tiie Clerk of the peace an account of all sums received

;ind expended by tiiem, in manner directed by the fifth Sec-

tion of this Act, shall, on complaint of the said Clerk, or of

any one or more inhabitants, forfeit five pounds each, which

shall be levied upon non payment thereof, by warrant under

the hands and seals ofany two Justices ; and all fines by this

Section imposed, shall be expended towards the support of

the poor of the tovv.isliips or settlements wherein such lines

were incurred.

Amorcemenfs Sec. 8. In case the freeholders of any township or

br yt'ssions. settlement sliall neglect to meet on any of the days before

mentioned, for the purpose aforesaid, or having met, shall

neglect to make any provision for the poor, or one adequate

and sufficient for the purpose, in any or either case, the Jus-

tices in the General Sessions, or in any Special Sessions to

be called and held for the purpose, shall on the application

of the Overseers, amerce sucli township or settlement in such

a sum as shall appear to them to be necessary for the pur-

pose aforesaid ; and shall appoint five freeholders of such

township or settlement, (any three, of whom sliall form ii

quorum,) to assess the same upon the inhabitants in manner

herein before directed ; which assessors shall nominate and

appoint collectors to collect the sums so assessed ; and the

assessment, so made, .shall be affixed in some public place
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within surli township or s;ettlement, at least tlirce days be^f

fore the end of the same Sessions, in order that any of the

inhabitants so assessed, may, if they see cause, appeal against

such assessment, and that the Justices may determine there-

on during the same Sessions ; and all sums fot which such

smercements and assessments are made, shall be levied and
collected by the same ways and means as are herein before

directed where assessments are ma;de by the freeholders at

their meetings as aforesaid, and shall be paid over in like

manner, and be expended for the purpose aforesaid.

Sec. 9. Where any person, appointed an assessor un-

der this Act, shall refuse to serve, the freeholders or Justi-

ces in ertch case, respectively, shall appoint another in his

stead ; and every person appointed an assessor who shall

refuse to serve, shall forfeit forty shillings ; and every per-

son who has accepted the said office, and who shall neglect

or refuse to make the assessment required within twenty

days after his appointment, shall be subject to a fine of five

pounds ; which fines, respectively, shall, on failure of pay-

ment thereof, be recovered by complaint or information, by

llie Overseers of the poor, before any two Justices of the

county, and shall be levied by warrant of distress from the

said Justices, and by sale of the otiender's goods and chat-

tels ; and all such fines shall be expended towards the sup-

port of the poor of the township or settlement within which

sncli fines were incurred. Provided, that no person shall

be obliged to serve as an assessor more than once in three

years.

Sec. 10. Every person, appointed a collector as afore-

said, who shall refuse to serve, shall forfeit forty shillings,

and another person shall forthwith be appointed in like man-
ner to serve as aforesaid ; which fine, on failure of payment
thereof, shall be recovered by the Overseers of the poor

where such fine was incurred, before any two Justices for

the county, and be levied by warrant of distress from the

said Justices, and by sale of the offender's goods and chat-

tels, and be expended for the use of the poor of the town-

ship or settlement.

Sec. 11. Every collector shall, once in every three

months, account with, and pay into the hands of the Over-

39^
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seers of the poor, where he is acting, all such sums as he duty,

may have collected or received, and upon his neglect so to

account and pay, he shall be prosecuted for recovery of the

same, by the Overseers for the time being, in any Court of

Record ; and every person, who has accepted the said office

of a collector, and who shall neglect for thirty days there-
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after to perform the duly required of liiui by tlii.s Act, of

enforcing agreeable to the directions of the same, the pay-

ment of the sum or sums which he was appointed to collect,

shall forfeit five pounds for every such neglect ; which shall

in like manner be sued for and recovered, and be expended

for the use of the poor of the township or settlement where-

in such fine was incurred.

Sec. 1 3, When any person shall apply for and obtain

relief from the Overseers of any town or place, and it shall

happen that such person at the time of such application or

relief, was possessed of, or entitled to any property, real or

personal, out of which the expences incurred for his or her

relief may be repaid, it shall be lawful for such Overseers,

as creditors to such person, on behalf of the public, to de-

mand and receive from him or her a repayment of all or any

part of the expences so incurred, and if need be, to enforce

the payment thereof by the usual remedies of attachment,

arrest, or other legal process ; and all monies, so received

or recovered, shall be accounted for by such Overseers, as

other monies received for the use of the poor.

Sec. 14. If any person, assessed by virtue of this

Act, shall refuse or neglect to pay the sum for which he was

assessed, it shall be lawful for the collector or collectors ap

pointed to receive the said rates, notwithstanding any such

appeal as aforesaid, to levy for the amount of such person's

rate, by warrant of distress, in manner herein loefore provi-

ded for the recovery of the same.

Sec. 15. If ihe persons so appealing to the next Gen-

eral or Special Sessions, shall make it appear to the Jysti-

ces thereof, that he hath been assessed or taxed more than

his just proportion of the amount of the said assessment, then

it shall be laivful for the said Justices to cause such appellant

to be relieved and reimbursed the excess of such rate, by

order to the Overseers for the township or settlement within

which such person was overrated, which Overseers are here-

by directed to refund tne same.

Sec. 16. This Act shall not extend to repeal, alter, or

affect, any of the laws now in force, relating to the settle-

ment of the poor.

Sec. n. All former Acts, relating to the support of

the poor, are hereby repealed, except so far as they relate

to the town of Halifax. Perpetual.

By the 2 Vic. c. 14, Sess. 1839, the Act of the 5 W.

4, 4 Vol. 421, lias been repealed, and the following enact-

ments have been made respecting Assessors.

Sec. I. It simll be Livvful for the freeholders of any

V



POOR. (SL1>I'0HT.) 395

townslui) or settlement, at their respective meetings duly

called, to make provision for the poor of such township or

settlement, to nominate and appoint, in due form, any

number of freeholders to be assessors of poor rates, voted

or rated within and upon such township or settlement, not

less than five nor exceeding ten, in the whole of such town-

ship or settlement, as the majority of such freeholders pre-

sent at such meeting may judge expedient and proper, any

three of whom shall be a quorum, in cases where less than

eight shall have been so nominated and appointed as such

assessors ; and five shall be a quorum, where seven or up-

wards shall be so appointed as such assessors, for the purpo-

ses of their said office.

Sec. 2. No person being an assessor or assessors of Assessors not

poor rates, shall, upon any pretence whatsoever, be exempt '" ''" exempt

from being assessed, and paying his or their due and just a'^^Msed"*
proportion of all such rates, taxes or assessments, as shall

i'roni time to time be duly voted, rated, assessed and levied,

I'or the support and maintenance of the poor ; and if any per-

son or persons being assessor or assessors of poor rates,

shall refuse or neglect to rate and assess himself or themselves

in a due and just proportion of and for all or any such rates,

taxes or assessments, as shall be duly voted and rated for

the support and maintenance of the poor, on the township

or settlement for which he or they shall or may be the as-

sessor or assessors, the person so offending shall forfeit and

pay the sum of five pounds, the same to be sued for, recov-

ered and applied, in manner and form as is directed in and

by the Act, of which this is an amendment. Perpetual.

By the 3 W. 4, c. f'S. 4 V. 240. The General Ses-

sions shall establish the rate of commission to the collectors

of poor rates, the same not to exceed five pounds for every

hundred pounds by him collected. Perpetual.

1. Of Overseers.

By the 5 G. 3, c. 1. 1 V. 106. The Grand Jury

shall, annually at the General Sessions, nominate out of

every township, ten fit persons, out of whom the Court

shall appoint five, to be surveyors of lines and bounds and

Overseers of poor of each respective township ; and if any

person, so nominated and appointed, shall leave the Pro-

vince, change the town of his residence, or die within the

period for which he was appointed to serve, any two Justices

for the county shall and may appoint a fit person or persons

to act in such vacant otUce, until another shall be appointed

ill the next ensuing General Sessions. Perpetual.

I
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By 51 G. 3, c. '24. '2 V. 79. The Grand Jury, ut sudi

term of the General Sessions as the Court -I. all direct, shall

nominate such number of fit persons as tlie Court shall di-

rect, to discharge the duties of town officers, out of whom
the Court shall appoint such number as they may deem ex-

pedient. Perpetual. •

Note. It will be seen by the before recited f^oiieral

Act concerning the support of the poor, that certain fines

are imposed on persons refusing to serve as Overseers, and

also for the neglect of certain duties of the office.

For all neglects of duty and abuses in office, they are

punishable by indictment. If an Overseer tlo not proviik'

for the poor, he is indictable, and if he relieve the poor

when there is no necessity for it, it is a misdemeanor.

4 Burn's, 28.

No expences of their own will be allowed to the Over-

seers beyond wiiat are barely necessary. A salary for their

services is not allowable. When they have advanced monoy

for the support of the poor, they may reimburse themselves

out of any subsequent rate made during their year.

—

Id. Idj.

1.

a.

'3.

4.

5.

6.

'2. Of the Poor Rate : and herein,

Upon whom the rate may he made.
What property is rateable.

Where to be rated.

Of the proportion in lohich the rale shall be imuh

and paid.

Appeal ; and the power of the Sessions thereupon.

Of distrainingfor the Poor Rate.

Upon whom the rate may be made.

Shall assess the Inhabitants.] By these words in the

Statute, it is plain that all persons who have their resideiicu

within the township or settlement, and who possess within

it any real or personal estate, or property of any description.

are liable to be rated, except as is mentioned in the Proviso,—'* persons who in the opinion of assessors are not able to

pay annually for this purpose, the sum of one shilling at

least." Although this Statute mentions only inhabitants as

liable to be rated, yet it would seem by the Statutes concern-

ing non resident proprietors of lands, that they may be rated

for such lands in the places where the lands arc siluulud, to-
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ward:^ the support of the p(ji>r in hucIi places, lor wliicli soc

Title,—Absentees.

The occupier of hind, in <,'^nernl, is to lie charged with

the rate, nnd the reason is, that the poor rule is not a char<^c

upon the land, but upon the occujjier in respect of the land.

1 Burns, 40.

No inimbitant is to be taxed by a pari.sh, in regard ol

any estate he hath elsewhere in any other town or place, but

only in regard of the visible estate he hath intlio town where

lie dwells. The lessee of a stall in a market town, who comes

weekly, to the market to sell his wares, shall not, it would

siceui, be rated for the poor in such town ; neither shall a

iimu who takes up his lodging for a week in a town. If the

owner of a house occupy a part thereof only, but his servants

occupy other parts, and no one reside in the house but a

poor person, permitted to do so out of charity, the owner is

rateable as occupying the whole.

A corporate body arc occupiers and inhabitants, for the

purpose of being rated.

A schoolmaster, occupying a house and garden belong-

in{'' to the school, is rateable, although held by hii>j as a re-

compense for teaching, &c., he being a beneticial occupant.

Where residence upon, or the use of a properly, is njcrcly as

ii nervant of the Crown, and for public ollices, or purposes

only, the jjarty, so residing or occupying, is not rateable for

the properly. 4 Burn's, 41 /o 40,

'2. fVhat properly is ralcvMc.

According to the known estate, either real or person-

al, of such inhabitants.] These words, as fur as lUvy re-

y;ard real estate, will of course include lands, and houses

and buildings ofevery description, with all the liertxlitanjentH,

privileges, and appurtenances belonging or appertaining to

real or landed property. As they regard personal estate, it

scenis equally clear, that they subject to the rate, all kinds of

local and visible personal property. It is true that in Eng-
land it has been determined, that a farmer's stock, household

furniture, and some other descriptions of personal property,

are not rateable to the poor, but the reason for such decisions

seems to be, that the English Statute of the 43 of Eliza-

beth, c. '2, which in the general Act on the subject, does not

contain a word about personal estate, but only provides that

every inhabitant shall be rated. It is for this reason there-

fore it would appear, that it is said in 4 Ihirn^h page 51, that

the Court of King's Bench, from the dilHcultics allending the

Iff-' ..Wlli'il.^Ji
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mailer in praclicc, Inivo nil uloni^ boon averse IVorii deliver-

ifigaiiy opinion upon the j^onenil <piestion, whotlier, or liow

far, personal estate, is liuhle to l)c nitcd to the poor, but Imvo

determined the several cases, upon their own particular cir-

cunistancesi, or quashed the rates for insufficiency in point ol

lorni. No sucIj difliculties, however, exist in this Province,

us our Statute contains the extremely comprehensive words

already cited, as to personal estate. It appears quite clear,

therefore, that here, a farmer's stock and household furniture,

which certainly are personal estate as much as any other des-

cription or port of a man's goods, and in short, as already

observed, all articles and descriptions of personal property,

of a local and visible nature, are, by these comprehensive

words of our Statute, liable to be rated.

Stock in trade is liable to be rated, as yielding certain

profits. The bare possession of personal property is evi-

dence from which the conclusion may be drawn that the

possessor is rateable for it. Money out at interest, is nu'

rateable, nor money vested in the public funds. Salaries,

and the profits of an attorney, are not rateable, llcnt is not

the subject of a poor rate. I.ime works are rateable in the

hands of the occupier—so is a slate work. Where a farmer

lets his dairy of cows, he may be rated for the profits, as

part of the profits of the farm, as they may be rated in tliu

liands of the dairyman, provided the farmer be not rated

for the profit he derives from letting theni to hire. The pro-

fits of a mineral spring, or any other spring of water, arc

part of the produce of the land, and therefore the occupier

is rateable for the whole, as one estate. Lands converted

into a dock are rateable. 4 Buni's, 54 to 77.

3. Where properti) is rateable.

For lands and tenements, the assessment is, of course,

n)ade where they lie. 3 Burn's, 83.

Note. If has been already mentioned, that the person

who is in possession of personal goods is rateable for them.

This, of course, according to the Act, must be in the place

of which he is an inhabitant.

It has been expressly decided, that vessels are liable to

bo rated in the parish where they are locally and visibly do-

miciled, although out of it at the time of making the rate;

but not where they have never been within the parish. It is

not necessary for the purpose of making property rateable in

any parish, that it must be permanent tlierCj and produce

profit there. 4 fJurns, ^V.
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4. Of the proportion in which the Hate shall he vkuIc,

In just and equal proportion.] A rate is not to he pre-

sumed unequal, because lands and houses are not rated aliko.

There may be reason to make a ditlerence between thcin.

For there are several charges incident to houses, which do

not fall upon lands, to lessen their yearly value. Unless a

rate be manifestly unequal, the Court will presume it e<|ual.

No general rule can be laid down as to the proportion to bo

observed in rating houses and lands. The proportion must

ever depend on local circumstances. A person n)ust be rated

according to the present value of his estate, whetiier it con-

tinue of the same value as when he purchased it, or whether

the estate be rendered more valuable by the improvements

made upon it. If a person chuse to keep his property in

money, and the fact of his possessing it be clearly proved, he

is rateable for that ; but if he prefer using it in the ameliora-

tion of an estate, or other property, he is rateable for the same

in another shape. In whatever way the owner makes his

estate more valuable, he is liable to contribute to the relief of

the poor, in proportion to that improved estate ; and what-

ever be the proportion of rating in a parish, wliether to the

full value, or otherwise, the rate must be equally made on all

persons ; there cannot be one medium of rating for one class

of })ersons and another for another class. Rent is not a cer-

tain criterion of value, by which to determine a proportion of

rate. Nor is the land tax a rule for the poor rate. 4 Burn's,

95-7.
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5. Appeal ; and the power of the Sessions thereupon.

By the words " next Sessions'^ used in the Act, is to

he understood, the next Sessions to which the party can by

possibility appeal, after being aggrieved by the rate ; and this

is always a question of fact. See 4 Burn's, 1 03.

[Note.—As the Statute does not direct that any notice

of appeal shall be given, it would seem that no such notice is

absolutely requisite, although it appears to be most proper,

and is certainly most convenient to give it.]

When the appellmt objects to his being rated at all, it

is the practice for the respondents to begin ; but if he object

to the quantum of the rate, then the burthen lies on him, and
he should begin. Where the appellant disputes, before the

Sessions, the quantum of the rate, it is not sufficient for the

respondent to shew that the appellant is in possession oisome
rateable property within the parish, they must also shew same

,'t?
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Oil exaiiiiuiiiif llic provisions concerning? appculn, in our

Sfalulc, with rclcMcnco to tlio l'jiijlis!i Statutes and (icoisioiis

on the subject, it sccnis doubtful, wlictlior, or how fur, the

Sessions hero, on an ap|)eal, have the power to quash, or Id

r.jnend a rate, espeeiully to alter or amend it by addinjjf to tlic

rate, the names and proportions of jicrsons not pr<!vioiislv

included therein. 'J'he lollowinjj^ clauses of the before rccii-

o(\ Statute of the A (1. 4, c. (), arc the only provisions in

force conccrninfj; such a|)j)eals.

Sec. 4. '"Provided, thnt if any person shall think lijm-

sclf overrated, he may appeal for rculress to the next (lenc-

ral Sessions, or the next Special Sessions, which may Itc

held for the hearin2; of such appeals; and the Justices nio

empowered to examine, hear, and determine such appeal.

and to pvc redress as they shall think equitable ; and their

order and jud^^ment shall be final and bind all parties."

Sec. 15. " If the [)erson, so appoalinjj^, shall make it

appear to the Justices that he hath been assessed more than

his just proportion of the amount of the assessment, it shall be

lawful for the Justices to cause him to be relieved and rcitn-

bursod the excess of such rate, by order on the Overseers,

who shall refimd the same." IJy the English Statute of the

43 Eliz. c. "2, it is provided, that the Sessions, on an appeal,

may " take such order therein as to them shall be thought

convenient, and the same to conclude and bind all the said

])arties." By the 17 G. 2, c. 33. it is further provided.

that, " on all appeals from rates and assessments, the Ju.sticcs

shall amend the same, in such manner only as shall bo ne-

cessary for giviiii? relief, without altering such rates, &c..

with respect to other y)ersons mentioned in the same , but if,

upon an appeal from the whole rate, it shall be found neces-

sary, they may quash or set aside the same and direct anew

and equal rate to be made." But by the 41 G. 3. c. 23.,

ample power is given to the Sessions on appeals, " to amend

rates or assessments, either by inserting therein, or striking out

the name of any person, or by altering the sum therein charg-

ed on any person, or in any other manner they may think

necessary, without quashing the rate, or they may quash il

wholly." Previous to this Statute, but subsequent to the

aforesaid one of the 17 G. 2., it was decided in one case,

mentioned in 4 Burn's, 52, " that the Sessions ought not to

have quashed a rate, but should have added those persons,

and that property, which it was thought were illegally omit-

ted," but in a sid^sequent case, stated in the same book,

i> ^<
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lovisions III

hngc 55, llio Court derulod, that *' tlio Sossions, on the np«

pt'al, couM not add to the rate the names of persons who were

li'ft out of it, hecauso, thereby, the proportion of every other

iKTson would he altered, but they wore bound to quash the

rate." In a inueh later case, reported in l(> East, •'^80,

w here the question was, aa to the ratcabihty of stock in trctdo,

which, in assessing the owner, had been purposely omitted,

tlie Court said, '• The Justices should have amended the rate

and not quashed it. The 41 G. 3, c. 123, Was passed /oi*

th& very purpose of enabling them to do so, in order to pre-

vent the inconvenience of the parish being without funds for

the nuiintenance of its poor in the mean time." Now, as to

our own Act, it has been seen, that it does not contain a

word about amending a rate, in one way or another, or as to

setting it aside, and therefore, reasoning by analogy, upon

a considerrtion of the before mentioned English Statutes and

decisions, it does seem rather more than doubtful, wliethei'

the words used in the before recited clauses of our Statute,

do convey sulficient power to the Sessions, either to amend

a rate, by adding other names and sums to it, and conse-

quently, to alter the several proportions throughout, or to

set aside the rate, altogether. It is not known that these

points have yet been decided upon, in the higher Conrt. It

is, indeed, provided in the Act, that *' the Justices may
oause a party to be reimbursed, the excess beyond his just

proportion of the amount of any assessment," but it is not

easy to imagine how this can be done, where it is made to

appear, on the appeal, that several persons, who were lia-

ble, have not been included in the rate. It may probably

he said, tliat these words in ihe first of the before recited

clauses, " give redress as they in their judgment shall think

oquiUible," may be so construed, as to convey to the Ses-

sions, a discretionary power to alter or amend a rate through-

out, or to set it aside ; but on a view of the bcforemention-

cd English Statutes and decisions, it would much rather

sccin, that such a conclusion could not be maintained.

Moreover, it does appear sullicienlly plain, that these words,

when considered in connection with the subsequent clause

on the subject, are only intended to relate to the granting

relief or reimbursement to the party appealing. Upon the

whole, it seems highly desirable, tlmt enactments should be

made, similar to those in the Inst cited English Statute, so

as to remove the doubts and ditliculties here suggested.

'.if\9^i*Vl
6, Of distraining for the poor rate.

^'•u

,A»I
i /'i3ti,^-

\^'.m4
. IJ

It is believed to be almost uiiivorsally the practice irt
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tiiis Provinpf*, lo issue n warrant or warrants of ilisiross n-

gninst parties, immediately on the representation, or oath of

the Cc'lector, that they have not paid their rates, without

summoning them to answer for the alleged neglect ; but it

rvill bfe clearly seen by the following authorities, that such

practice is altogether illegal, and will consequently render

persons acting upon it liable to prosecutions for damages, or

probably the Justice, under certain circunistnnces, to pro-

ceedings of a criminal nature.

The non feasance of the party shall not be left to the

judgiT»ent of the officer, wlio may, out of private resentment,

sell hi^ neiglibour's goods without sufficient cause ; but oath

of the refusal must be made before the Justice. And it is

reasonable that the party should be heard in his defence, for

he may shew causc^ variously, why a distress should not bo

granted, as, that the rate was >t regularly allowed, or that

he had given notice of &))peal, or that no demand or refusal

had been made, and the like. 4 Dum'a, 109.

A summons must precede a warnmt of distress, which

is in the nature of an Elxecutton. On the summotis, the

\yvtriy may shew a sufficient reason to the Magistrates, why ft

warrant of distress shoukl not issue ; as for instance,—that

he has already paid the assessment to ono o^ the parish offi-

cers, who has not accounted for it. But it is: au invariable

maxim in our law, that no mian shall be punished before he

has had an opportunity of being heard : whereof if a warrant

of distress were to be issued, without any previous summons^

the party would have no opportunity of shewing cause, why

tlte execution sliould not issue again&t him. 4 Bunt's, 110.

It woidd be strange that a distress shoukl be taken upon

a man's goods, without hearing him. Id, 115.

No action of debt will lie for a poor rate. The Statute

considers the person rated and refusing to pay, as an oflTendlRr.

And it gives no authority but to distrain the gpods. of the of-

fender. Id. 114.
' w;.j.) nifii ; jMu.eTa ji^ii'^M.i f.i'

^ -.1 <; i'.'>Ur. Ji;,ii ,if>f>.

3. Of Betier.
•'l.U* .1 ,v M^

Thi!^ siibjcct may be classed under four distinet heads;

as

—

•.i»iu; >

'

»:Ti.i[ '>m, ux jyi-nnii'iunHtnui mi !'"•

1. (Jfthe liability of jxirents and chihlren to mm-
each other.

2. Of the Ordei' of Mainteiianci: '
''^''^f^^'f^ ' '^'

3. Of persons deserting their families. " '
•

4. Of Relief in general, and herein, what per.miit

are to be reliered. and of the Ordering of thu

^' Foor.
1.
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1. lloiv/iw parciUs and children are lUtble to mainluin
each other.

Thk Statute of tlic 10 G.:i, c. 1, <§. 5. IV. 158,

enacts, '' that the futher and gnuid father, luotlicr, and
^grandmother, and tlie cliildren, and grandchildren, several-

ly and respectively, of every poor, old, blind, lame, and

impotent pereon, or other p(»or persons, not able to work,

being of sufUcient ability, shall, at his, her^, or their charges

and ex|)ences, relieve and maintain every such poor person

fls aforesaid, in such niamier as the Justices of the Peace at

their General or Quarter Sessions shall order and direct, on

the |)cnalty of forfeiting and paying five shillings, for each

jKjrson so ordered to be r<;lieved, for every week they shall

luil therein, to bo sued for, levied, and recovered in the

usual ntanner, and to be applied for the use of the poor."

Perpetual.

This provision only extends to natural relations ; there-

fore it has been determined by the latest decisions, contrary

to former ones, that a man is not obliged to maintain his

wife's children by a former husband. Nor is a father oblig-

ed to maintain his son's wife, where the son had run away.

Nor a son-in-law, to maintain his wife's mother. Though
the father be living, yet if he l>e unable, the grandfather, be-

ing of ability, may be coini)elled to keep the grand child, and

also to pay so much money as the Justices shall think reason-

able, for the time past.

-j The reputed grand father, or grand mother, are not

williin the Statute, for a bastard is Jilius pojmli. *S'cc 4

Burn^, \2\.
'( U' iMi, ;;>!.•; }> ' ' •^: > lit''! '. !.1f!

)i. 0/ the Ordet' of Maintenance of Parents and Children.

>i)h 0/ cvcrjf poor, old, blind, lame, and impotent person,

or other poor porsons, not able to work.] The order nmst

set forth that the |)erson is poor, &,c., and not able to work.

1 1 1 Hist also state that the person on whom it is mudcji is of
svjjicient ability. 4 Burn's, ViH. . , \

An order to pay indelinitely as to time, is good. The
order must be made by the Justices of the county where such

sufficient person dwells. The pau|)er is not to be sent to

such sufficient person. It ought to appear in the order,

that tiie [Hirty to bo relieved is become chargeable to the

parish, for unless he bo so, the jKirish has no ground of

eoinpiainf. 1 iMtrna, {:l'l~'i.

.r^

^'

> b * ' 'IfP*^

^.f*' T

>Kji|
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[NoTK. The order cuii only be made in the Sessions.]

3. Of persons deserting their families.

'
'' The sixth clause of the last mentioned Statute enacts,

" That it shall and may be lawful for the Overseer or Over-

seers of the poor of any township, whore any husband or

father shall absent from, and forsake his wife and children,

or any widow shall absent from, and forsake her children,

and leave them a public charge, to apply to two Justices of

the Peace, and by warrant under the hands and seals of tliu

said two Justices, to take and seize (he goods and chattels,

and let out and receive the annual rents and profits of llic

lands and tenements of such husband, father, or mother, so

absconding, for and towards the maintaining, bringing up,

'and providing for such wife, child, or children, so left as

aforesaid ; and so soon as the said seizure shall be allowed of

and confirmed by the Justices, in their General or Quarter

Sessions, it shall and may be lawful for the said Overseers,

or any two of them, from time to time, and as the case n :.v

require, to sell and dispose of so much of, and so many of

the said goods and chattels, at public sale, to the highest

bidder, and to apply the money arising thereby, towards the

maintenance of such poor family, left as aforesaid."

Sec. 8. -'Any person aggrieved by any thing done un^

der the foregoing clause, may appeal to the next General

Sessions, where redress may be granted." Perpetual.

The order of the two Justices, under the foregoing

clause, must state how much of the goods or rents should hi;

seized, and must specify the quantum of relief to be appro-

priated out of them, and in case of rents, must limit tlio

period of such appropriation. 4 Burn's, 125.

\"t

For the punishment of those who desert their wives

and children, see Title,—Vagrants.

4. Of Belief in general ; and herein, what persons arc to

be relieved ; and of the ordering of the Poor.

'' By the 10 G. 3, c. 1. 1 V. 157. " No town or town-

sliip shall be obliged to maintain any poor person, unless

such person be a native of such town, or township ; or have

served an apprenticeship ; or hiive lived as an hired servant,

one whole year next before such person's application for re-

lief ; or have executed some public annual oflicc ; or shall

have been assessed and paid Wis or lier share of the taxes fur
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the poor of such place, or any public ttixfes, during' one

whole year at one time." Ferpetual.

This clause does not specify any particular descriptious Utiiiarku.

of persons, who, with regard to poverty, sickness, or in-

firmity, are to be relieved, but only uses the genera! expres-

sion, poor person. However, as the clause which has been

ulrcady recited, relating to parents and children relieving

each other, declares; that relief shall be ordered in such

caries, " to every poor, old, blind, lame, and impotent per-

son, or other poor persons notable to work," it would seen),

that where there are no parents or children of such persons,

on whom an order may be made, they should, and ndeed

must, be relieved by the Overseers, if they belong to the

township. Moreover, it seems sufficiently clear, that tlio

f,'eneral words '' poor pei-son," must be construed to include

all persons who are so poor, or unable to provide for them-

selves, as to need public relief. Another question which

arises upon our Statutes concerning the poor, is this,—who
arc to discriminate and to determine, as to the individuals

who are to be considered poor and entitled to relief, or other-

wise ? In England, the laws provide in general, that Justices

of the i^< "0 are lo examine and decide on the matter, and
their r ' >:> the Overseers are requisite for obtaining such

relief. /. ^ur Statutes, there is no such provision, nor in-

deed any other on the point, and therefore it seems suffici-

untly clear, that the matter must rest entirely ii* the discre-

tion and judgment of the Overseers. It is indeed, generally,

it' not universally the practice, for the town meetings to de-

termine as to the individuals who are to be relieved, but, cer-

tainly, there is nothing in the law to convey to them the

power of doing so, or to sanction such a practice, but the

proceeding is altogether irregular and improper. Many for-

cible reasons may be urged to shew, that it is much more
suitable, and consistent with humane considerations, that he
discretionary judgment, on the point, should rest with the

Overseers, rather than with the town meetings. Indeed, as

our Statutes stand, the Overseers alone are the persons who
liavc a right to determine respectjng it, and they arc bound
to do so. The town meetings have merely the power of

granting the money deemed to be requisite, and of appoint-

ing persons to assess it. It is very desirable that an amend-
ment in this respect should be made in our Statutes, \v!iorc-

Ity, according to the English Acts, the power and right of

cxiunining and determining oii the subject, shall be vested in

ti Jiisti'jc or Justices, in cunjunclion with the Oveibcer.-^. and

-4M
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making an order of Justices reiiui'^itc for obtaining relief.

Under our present Statutes, the right and duty of deternun-

iug as to the extent of reHef to the poor, individually, and

of the ordering of them with regard to situation, rest in like

manner, exclusively with the Overseers, subject to the con-

trol of the Sessions as to their accounts, although on these

points also, the town meetings illegally and improperly un-

dertake, and are allowed to decide. In these meetings, the

poor are generally let at public auction, to be boarded, or

rather to bo starved and punished, with the lowest bidder ; a

practice, which is not only without any sanction of law, but

is revolting to humanity, and, in many instances, is but

adding to the afflictions of the poor. The Overseers should

select suitable persons to boiird and take care of the poor, in

all cases where such boarding is requisite, and where there Ih

no public asylum for their reception.

If an Overseer do not provide for the poor, he is indict-

able. 4 Burn's, 28. Ho has been holden to be indictable

for neglecting to supply medical assistance, when recjuired,

to a pauper labouring under dangerous illness, though such

pauper was not in the parish work tiouse, nor had, previously

to his illness, received or stood in need of parish reliel,

Id. 131.

The Sessions have no power to order the Overseers to

pay the bills of a surgeon or a nurse. These persons have a

proper remedy by way of action against the officers. Id.

Foreigners must be maintained where they are found.

In one such case the Judge said, " You must keep tlicni

when you have them, for aught I know, for it seems to be

a case omitted out of the Statute." Id. 197. .> . , .

,

Note. It has been already seen, by a clause in tlic be-

fore recited Act of the 4 G. 4, c. 6, that where a pauperis

possessed of any property, out of which the expcnces incur-

red by his relief may be recovered, the usual remedies by ar-

rest or other legal process may be employed for obtaining

such expcnces. .,.,,,>,.' - ,,. • i., i .^t ;--• *.r^ • •

Form of the iSumnwns on non-paymenl of Rale.

County of } To A. O. of the township of in the

^ said county, yeoman. k ><; .- -
f

[Seal.]

I., A. M., Es«|uiro, one of Her Majesty's Juslicesol

the Peace in an<l for the said county of , do hereby

summon you, personally to appear before me, at my dwell
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ing house, at

— day of

in the said county, on next, the

at tlie hour of — in the forenoon of the

same day, to shew cause why you refuse to pay the sum of

. , duly rated and assessed upon you in the rate or as-

sessment made for the relief of the poor of the said town-

ship of , for the yiresent year, from the first Monday

in , in the year of our Lord , until the first Mon-

day in , in the year , otherwise I shall proceed

as if you had appeared. Given under my hand and seal, at

.
, the — day of , in the year of our Lord

A. M., J. P.

The Warrant of Distress thereupon, may he thus :

County of > To A. B., one of the Constables of tiic

5 townsljjp of , in the said county.

[Seal.]

Whereas in and by a rate and assessment made and

assessed according to the Statute in that case made and pro-

vided, A. O., an inhabitant of the said township of
,

was duly rated and assessed for and towards the necessary

relief of the poor of the said township for the present year,

from the first Monday in — in the year of our Lord
,

until the first Monday in — in the year —, in the sum of

. And Whereas it duly appears unto me, one of Her
Majesty's Justices of the Peace in and for the said county, as

well upon the oath of A. C, a Collector of the said rates,

as otherwise, that the sum of , hath been lawfully de-

manded of the said A. O., and that he the said A. O., hath

refused and doth refuse to pay the same ; And whereas the

said A. O., having appeared before me, in pursuance of my
summons for that purpose, hath not shewed unto me any suf-

ficient cause why the same should 'not be paid : [or, if he

does not appear, say—And whereas it hath been duly prov-

ed to me, upon oath, that the said A. O., hath been duly

summoned to appear before me the said Justice, to shew
cause why the same should not be paid, but he hath neglect-

ed to appear according to such summons, and hath not shew-

ed to nie any sufficient cause why the same should not be

jwid;] These are therefore to require you, forthwith, to

make distress of the goods and chattels of him the said A.

0., and if within the space of fi\'e days next after such dis-

tress by you taken, the said sum, together with the reason-

able charges oftaking and keeping the said distress, shall not
lje paid, that then you do sell the said goods and chattels so
by you distrained, and out of the money arising by such sale,

%m
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llint you do pay over tho said sum of , to the Overseers

of the poor of the said township of , rendering to him

the said A. O., the overphjs upon demand, the necessary

charges of taking, keeping, and selling the said distress being

first deducted. And if no such distress con be made, that

then you certify the same unto me, to the end that such fur-

ther |)roccedingR may he had therein, as to law doth apper-

tain. Given under my hand and ueal, the — day of
,

in the year of our Lord -.

A. M., J. P.

*; I
!' ;

Note. The Forms, in the case of an order by the Ses-

«ions, on a parent or child, for compelling relief, will be found

in the addenda to 4 Biirn^s, 083. This being a proceedinf;

in the General Sessions, it iS' tiiouglit not requisite to insert

them here, iitt * i m, ? •,

Foi'm <ff an order to seize the Gooch, and receive the Rents

of the Lands, of Parents or Husbands who have mn
away.
(•i',fi Mi«t \>ii- f/r- r, ];';>'.» v!;.I'. .:);

County of } To the Overseers of the Poor of the town-

y ship of "., in the said county.
• Whereas it appears unto us whose names are hereiiD-

10 set and seals affixed, two of Her Majesty's Justices of the

Peace for the said county, as well upon the complaint and

application of the Overseers of the poor of the township of

— , in the said county, as upon due proof on oath before

us made, that A. O., late of the township of -^^— afore-

said, in the county aforesaid, yeoman, bath gone away from

his place of abode at —— in the township aforesaid, into

some other county or place, and hath left —— his wife and

of their children upon the charge a( the township of

aforesaid, the place of their last legal settlement ; and

that the said A. O. hatli some estate; whereby to ease the

said township of their said charge, in whole or in part,—wc

do hereby authorise and command you the said Overseers of

the poor of the said township of —— , to take and seize

and of his goods and chattels, and to receive

[specifying the sum] of the annual rents and profits

of the lands and tenements of iiim the said A. O. at --

—

aforesaid, for and towards the discharge of the said town-

ship for tlie providing for his said wife, and bringing up

and maintaining of his said children : and with this warrant

you are to appear at the next General Sessions of the Peace

to be hoidon ibr the saiil county, and certify then and there
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D Overseers!

ring to him

2 necessary

istress being

made, that

lat such fur-

doth apper-

lay of
,

, J. P.

r by the Ses-

jvill be found

a proceedinj?

site to insert

what you shall have done in the

under our hands and seals at

— dav of , in the year of our Lord
[Seal.]

[Seal.] " '
''

execution hereof. Given
in the said county, the

A. M., J. P.

A. W., J. P.

For tho recovery of fines imposed by the first of the

before recited Acts, for the non-acceptance of office, or the

neglect of duty, and which are directed to be recovered be-

fore Justices, the proceedings will be the same as in similar

cases already mentioned in this work, and will be found un-

der the respective Titles,—Information ; Summons ; Con-

viction; Distress.
n;

VAU'^- 11. Of the Settlement of the Poor.

ive the Rents

iho have nm

of tlie town-

9 are hereun-

ustices of the

amplaint and

township of

n oath before

-— a fore-

tie away from

oresaid, into

his wife and

township of

tlement ; and

y to ease the

• in part.—-we
" Overseers of

le and sei/f

to receive

1$ and profits

O. at

|»e said town-

bringing up

this warrant

J
of the Peace

len and there

There are several descriptions of persons who are in-

capable of gaining a settlement by any acts of their own.

This is the case with married women during their marriage

state. What is their proper settlement will be considered

in another place. The next description is,—infants under

the age of seven years. It has been decided that an infant

nnder seven years cannot be removed from the parish in

which his property lies. A deserter, while he is such, can

do no act to gain a settlement. Soldiers, while quartered

in any place cannot gain a settlement by hiring and service.

4 Burn's, 198-9.

It will now be shewn by what methods a settlement

may be gained.

By the 10 G. 3, c. 1. 1 V. 157. No town or town-

ship shall be obliged to maintain any poor person, unless

such person be a native of such town or towns; jp, or have

served an apprenticeship, or have lived as an hired servant

one whole year next before such person's application for re-

lief, or have executed some public annual office, or shall

have been assessed and paid his or her share of the taxes for

the poor of such place, or any public taxes during one

whole year, at one time. And every person within the said

descriptions, shall be entitled to a settlement in the respec-

tive towns or townships wherein such person shall be quali-

fied as aforesaid.

Sec. 3. Any person or persons who shall apply to the

Overseers of the poor for relief, not having obtained a law-

ful settlement in the township, shall be required to declare

on oath before one Justice of the Peace for the said town-
ship, or county wherein such township shall be, his, her, or

52

WliatpersoHH
cannot gnin a
Settlement.

Who shall

have a Settle-

ment and be
relieved.

Examination
as to Settle-

ment and of
Remoral.
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their last place of residence ; and if tliey are found to have

gained any lawful settlement within this Province, a true

copy of the said declaration, attested by the said Overseers

of the poor, and certified by the said Justice of the Peace,

together with the amount of expense incurred, shall be trans-

mitted to the Overseer of the poor of the township to which

the said person or persons shall belong; and in case thoy

refuse, or neglect to remove the said person or persons, and

pay the expcnces incurred, it shall be lawful for any two

Justices of the Peace for the county or township where such

person or persons have become chargeable, by a warrant un-

der their hands and seals, to cause him, her, or them to be

removed to the township, where they last obtained a lawful

settlement; and the Overseers of the poor are hereby requir-

ed to receive such person or persons, and to pay such sum

and sums of money as shall have been necessarily expended

as aforesaid, to the Overseers of the poor of the townsliip

from whence such person or persons have been removed.

Provided, that in case such Overseer or Overseers of the

poor, shall not have money in their hands wherewith to an-

swer said expense, such Overseer or Overseers shall stand

charged therewith until the next assessment to be made on

the township to which such poor person shall belong.

Sec. 4. It shall be lawful for any two Justices, on

complaint of the Overseers of the poor, to bind out any

person or persons who shall be found beggin,

about, for any term not exceeding one year.

Sec. 7. In case of the deatl\ of the parents of any

child or children, who have gained a settlement in any

township as aforesaid, all and every such child or children

shall be supported by such lown or township wherein tiie

parents so gained a settlement. ' .;,.;;..

Sec. 8. If any town or township, or person or persons,

shall think themselves aggrieved by any proceedings had in

virtue of this Act, such town or township, person or j)er'

sons, may appeal for redress to the next General or Quarter

Sessions of the Peace, held for the county wherein such

town or township shall be, or wherein such person or per-

sons shall reside ; and the Justices thereof are hereby re-

quired and empowered to hear and determine every such

appeal or complaint, and to give redress as they in their

judgment shall think equitable ; and such their order and

judgment shall be final, and bind all parties. Perpetual.

It has been seen that this Statute specifies six several

modes by which a setdement may be gained, all of which,

with various matters relating to the subject at large, will

now be treated of in the following order

:

ig or strolling
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1. Settlement by Birth.

3.

— Apprenticeship. ' ('

- Hiring and Service. .

A.

5.

(3.

- Public Office. : »

- Payment of Taxes.
- Parentage, and herein of Email

7.

cipation.

- Marriage.

8. Of Removals.

,M't;. ,
!•• ' '

'

iii 1. Of Settlement by Birth.

Thk settlement by birth may be proved by the copy of

the parish register of cliristenings, and by identifying the per-

son. 4 Burn's, 201.

Also the parents may prove the tiine of birth, and after

their death, their declarations arc evidence of that fact.

Id. 241.

•JUii

Of Bastards, and their Settlement by Birth.

OfLegitimate Children, and their Settlement by Birth.

1 Of Bastards.

[Note. It is not in this place questioned, who shall or

shall not be deemed a bastard ; but the settlement only is

considered of such as are first supposed to be bastards ; o'lier

matters relating to them, as concerning their filiation and
maintenance, and the like, are treated of under the Title,

—

Bastards.]

A bastard gtiins a settlement in its place of birth, from

necessity ; for being nullius filius. it cannot otherwise be

provided for, except a reputed father can be found. But
this rule admits of divers exceptions ; which are,

—

1. If a woman come into a place by privity and collu-

sion of the officers where she belongs, and be there deliver-

ed of a bastard ; such bastard gains no settlement notwith-

standing its birth. •
'

'
'

2. Also a bastard born after an order of removal of

the mother is made, but before her actual removal, shall not

be settled where so born, but at the mother's settlement.

3. If a woman, pregnant, be removed by an order,

and she be delivered, and there be an appeJ, and the order

be reversed, the child must be sent back with the mother.

4. A bastard, born in the house of correction, shall

be sent to the place of its mother's settlement. The same of

u bustard born iii the county gaol.

v:ifl!

'; \1
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5. A bastard, bom while the mother is remuviiig under

an order, shall go with her to the place to which she is re-

moved. 4 Burn's, 201-3.

It" the mother and the bastard child have diflbrent stjt-

tlements, it seems that the child, even as all children, shall

go with the mother for nurture, until the age of seven years,

as a necessary appendage of the mother. But if she volun-

tarily desert it, it seems that the cause of nurture then ceases,

and that then it may be sent to its place of settlement. Whilst

the child continues with its mother as a nurse child, and

during that time not removeable to its place of settlement,

yet the place, where the child's proper settlement is, shall

maintain it in that other place where it is remaining with the

mother. 4 Burn's, '208.

Parents may prove that they were never married. Id. 'US,

2. Settlement by Birth of Legitimate Children.

The father's settlement is the settlement of a legitimate

child, when it can be found out ; otherwise the birth of the

child, prima facie, is the settlement of the child, until there

is another settlement found out. If the mother of a child,

born in one parish, die in another parish, while passing to ti

third, such child shall be settled where it was born, and not

in the parish where it was left destitute by the death of the

mother. Where a child is first known to be, that place must

provide for it, till they find another. 4 Burn's, 210-11.

To prove a marriage, in order to shew the legitimacy ol'

children, the register of the marriage and proof of identity

will be sufficient. The parents may be examined as to the

legitimacy of their children, and their declarations on that

subject will be evidence after their death. Id. 242.

2. Of Settlement by Apprenticeship.

By the English Statutes relative to obtaining a settle-

ment by serving an apprenticeship, it is requisite that the

services should be under an Indenture, but" ds' our Statute,

already recited, says nothing about the binding, but uses

only these general words—" or have served an apprentice-

ship," it seems clear, that a settlement may be gained by

such service, whether it was under a deed or otherwise.

The question, indeed, as to this kind of settlement, seems to

depend altogether on the service.

An infant may bind himself, and a service under such

binding will gain him a settlement. An infant of eight years

i'lj
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old may bind liiniself. Untitncss, isu matlor to be dofermin-

u(l by the Sessions on evidence. Service with a master,

who is also an infant at the time of bindiii^% will ^ain u stM-

tlement. The condition of the master is immaterial. A I'e-

uiule may be bound apprcnlice by the parish, to learn house-

wifery, and it will be good, unless it be found to be fraudu-

lent. If an apprentice be bound to a master who has no

right to take an apprentice, yet a snlllemont will be gained

by service under such a bindin<{. The apprentice will gain a

settlement in the parish where he serves, although his mas-

ter have no settlement there. 4 Burn's, ;]79.

It seems evident, from the words used in our Statute, '"^enin-.

that there must be a service for the whole term agreed on

for the apprenticeship, and also, that such service nuist be

within the townsinp, otherwise a settlement cannot be gain-

ed by it. , '

The residence is considered to be where the party lodges Risiidttnce.

at night, even where the service, by day, is always in ano-

ther township. Where the service is on board of ship, the

residence is held to be at the ship's proper home, and the

settlement is gained there. .See 4 I3urii\s, 405i.

An apprentice, bound to a person in one township, with ''''"^c of rfer

intent to serve one in another township, is settled in the
*'^"'

place where the service is. The same where an apprentice,

by a verbal consent of his original master, serves a person

in another township.

A settlement is gained by a service with a third master, Scrvici- wiib

under the express consent of the second, to whom the first ", *^V"w'
'"'

had assigned the apprentice. There must be, by the mas-

ter, an express consent to serve a particular person ; mere
knowledge is not enough, nor a general license to serve

whom the apprentice chooses. Tlie consent of the first

master nmy be implied from circumstances. Where the

parties act under the idea that the indentures are at an end,

no settlement can be gained as an apprentice under them.

If an apprentice be, by parol, transferred by the widow
of his master, (she not having taken out letters of adminis-

iiation,) service with the second mastc r, will be a service

under the indenture. So he may continue to serve under

an indenture by leave of the executor, and wi!' gain a set-

tlement thereby. An apprentice, assigned by indorsement

on the indenture to a second master, gains a settlement by
serving him.

Indentures being exchanged between the master and Ca»telliiig

apprentice, the apprentice cannot afterwards gain a settle- " *^" ""**

mcnt under them, by serving another musler. with the

4 . f;

11' * 'rm*'i
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knowleilj^o of iho first, for o.xchnngiiijj: llic indentures is a

virtual curu^cllint; of thoni. But an apprentice agreeing witli

his master for his (hschnrgc, and (luitting him, but leavin*^'

the indentures till the money agreed for is paid, the indeii-

lures arc not thereby discharged, and service under a second

master, by the express consent of the first, is a service un-

dcr the indentures and gains a settlement. 4 Burn's, 411

to 4;}0.

Where the indenture of a parish apprentice is deliverod

up, by the first master, to the father of the apprentice, and

at the same time the master consents to the apprentice serv-

ing a second master, as being turned over to him, such ser-

vice gains a settlement. The master of a parish apprentice

merely agreeing that the apprentice shall work for his own

benefit, doth not imply giving up the indenture. A parish

apprentice when under age cannot consent to his discharge.

l>elivering up the indentures to a parish apprentice, when

he is under age, does not discharge the apprenticeship, al-

though service elsewhere, afterwards, will not be consider-

ed as service under the indenture, so as to gain a settlement.

A boy bound out as a parish apprentice, may, after his mas-

ter's death, hire himself as a servant. 4 Burn's, 434 /o4.3{).

If an indenture of apprenticeship be lost, other evi-

dence may be received of its contents and existence. But it

must most clearly be shewn that it is lost. Id. 441.

[For the evidence relative to indentures and other writ-

ten instruments, generally, see Title,—Evidence.]

3. Of Settlement by Hiring and Service.

By the 57 G. 3, c. 9. 3 V. 9, relating to a settlement

by hiring and service, and made in amendment of the before

recited Act of the 10 G. 3, c. 1, it is enacted, " That to en-

title a pauper of that description to a settlement, he or she

shall have lived as an hired servant for one whole year, un-

der an agreement to serve one whole year, next before such

person's application for relief." Perpetual.

There are several particulars which by the laws of En-

gland are requisite to constitute such a hiring and service,

for a year, as will gain a settlement, which, according to

the words of our Statute, it is conceived are not essential for

that purpose. The following may be mentioned as the prin-

cipal points of such diflerence on the subject. By the c.\-

])rcss words of the English Statutes, no married man can,

by that method, obtain a settlement, whereas our Act makes
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no such distinction. Acrordirifj; to llioso Stntnfcs. tiip cnso

is the same with rcganl to married women,—a child under

n-re, living with its parents as part of the family,—or any

other person under a legal disal)ility to enter into a contract,

by reason of the words '* lawfully hired," being use<l in

those Statutes ; but as our Act contains merely these words,

" or have lived as an hired servant," it would seen), that

hereby the ability to contract is not essential, but that the

stress is intended to be placed, merely on th.e service ; and

therefore, that those last mentioned persons may obtain a

settlement by such hiring and service. This point, how-

ever, may probably be thought somewhat doubtful, and, as

yet, to be sot at rest by an express d'icision in the higher

Court.

The following points, which have been established by

decisions upon the English laws on this subject, s"cm to ap-

ply as authorities in cases arising under our Si Uutes

As to the parties, it seems clear, that no nc'xrncs of Points »"» •»

relationship will prevent the gaining a settlement by hiiing
BJp'"srr\it.,'"*

and service. A daughter, who is emancipated, may be; hir-

ed as a yearly servant by her father. The master need not

have a settlement of his own. One person may also, by tlio

authority of another, contract for that other. And n .a
" le-

mcnt may be gained by a hiring to, and serving tw ') jol it

tenants. The master need not live in the parish wnere the

servant serves. And an infant may hire himself, A parish

pauper, hired out by parish oflicers, cannot, by such hiiing

and service under it, gain a settlement. Compulsory hiring,

and service under it, gains no settlement.

Tiiere must be a contract. Where it appears that there t'ontrart of

was no contract, no hiring will be presumed, and no settle- '"""S

ment can be gained ; but where a contract appears, it will

1)6 presumed to have been regular, till the contrary appears.

If it be proved that a person was seen and known to be in the

service of another, as servant in husband^ )br a year, a

yearly hiring will be presumed. Also, if a person remain in

service after the expiration of the first year, a yearly hiring

may be presumed, commencing with '-8 second year. A
retrospective hiring is not sufficient t-. jain a settlement. A
liiring for a year may be presumed, Irom a service for four

years, A hiring by indenture, executed by the servant but

not executed by the master, if there be a service in pursu-

ance of it for a year, will gain a settlement. If a person be
only hired for less than a year, and serve for three years, a
contract for a year may be inferred. The yearly hiring must
be byonc entire contract, and there must be one entire ser-

t 7:

. r fi
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vico. Ono that spivos by the wook, or hy tho month, or

any other parts of the year, though ho serves for the whole

year, cannot thereby yain a settlement. For such a term as

a year, it is not supposed a master would Jiire ono, unless

able of body, and so a |)erson not likely to become chars,'e-

able. Where there is a general hiring, and no time mention-

ed, it implies a hiring for a year. Where no mention is

made of wages, or of time, and the service is for a year, a

hiring for a year is presumed. Where the pauper agrees to

go and live with one for a particular purpose, and is to re-

ceive clothes, &.C., but no time is mentioned, and she re-

mains two years and a half, going away in the middle of n

year, a yearly hiring is presumed. Hiring for fifty two weeks,

is not hiring for a year.

If an emancipated person go to her father for a year " to

do the ottices of a servant," it is a goor' hiring for a year,

although it is agreed that she may earn what she can by her

own labour besides. The contract may be for the servant to

work for himself, provided he bo bound to do all his master's

work.

If a person go to live with a relation, "as such, and not

under any hiring," and afterwards go to live with him as he-

fore, this is no hiring for a year. A person's agreeing to live

with his stepfather, to work with him, and to be paid iit a

certain rate for what he should do, is not a general hiring lor

a year. 4 Ihirn's, 20() to '2f^4.

Hiring for a year to spin yarn at so much per stone, will

gain a settlement.

I f one agree to serve another for three years, to be taaijlit

a trade, and contract to do any work he may be set about, it

is a good yearly hiring, and a settlement will be gained by a

service under it for a year or more. Id. !284-5.

Hiring for eleven months, gains no settlement, although

it was so limited for the purpose of avoiding gjiininga settle-

ment.

Hiring for a year, with liberty to be ao^.. nt during llio

harvest month, gains no settlenjcnt ; not even where it is sti-

pidatcd that the month shall be made up immediately at tho

end of the year. Id. '294.

Iliringvvith ^ hiring for a year, to work a certain stipulated number

Biipuliitionsaf of hours cach day, will not gain a settlement. A hiring' at

to working ^^ much per week, is not a general hiring, and therefore for a

«Vc.
'

' year ; but if there be any thing in the contract to shew that

the hiring was intended to be for a year, there, a reservation

of weekly wages will not control that hiring. A hiring at so

nuich a week, for as long a time as the master and servant

Hiring witli

ii'iive ofali-

betice.
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could agree, \i only a weekly hiring, and no settlement can

be gained l>y a service under it for a year or more.

A hiring by the month, at a month's wages, or a

month's warning, will not Ik; a yearly hiring. But a hiring

also much per week, and liberty to part on a month's no-

tice, is a general hiring, and a service under it for a year

will gain a settlement. A hiring conditional as to liking, if

the service continue, is a good hiring for a year.

Hiring for a year, part of which was then past, gains

no ..-'ttlement. A retrospective hiring is not sufficient for the

purpose.

Where a servant was hired for half a year, which time

she served, and then was hired for a year, and served half

of that, it was held that she gained a settlements

Where there is a hiring for a year, and a continued

service for a year, though part of it is under another hiring,

a settlement will be gained.

If the master let his farm, and the lessee enter, and

the servant continue with him by his master's desire for the

remainder of his year, it will give him a settlement. So if

(he servant continue with an executor for the remainder of

the year. 4 Burn's, 300 to 327.

If a servant absent himself against his master's leave,

md his master receive him again, it is no interruption of the

service. A servant while ill is still under the serv ce of his

master, and it is not such an interruption as to prevent a

Nettlemcnt. Service with other masters, by the first master's

consent, he taking him again, is service under a dispensa-

lion, and will not prevent a settlement being gained.

If a master insist upon turning his servant away, and
lav down his wages, which the servant takes up, and then

|foes away, it is a dissolution of the contract, and no settle-

ment can be gained, though he afterwards return, at the

request of his master, and serve out the year, and receive his

lull wages.
. .; v,\ .luo.- ;,,. . .>; :....

If after a hiring for a year, a servant be taken ill, and
receive, voluntarily, his whole year's wages, and leave his

service and go to the hospital, and never return, it is a dis-

nolution of the contract, .y«.i.,>.v .. ,a ^.,,.s •,\,,.Ij- .5(^,1

Where a master consent* \o his servant's leaving hi«

service two days before the end of his year, and pays hina

h'» full wages, it is a dissolution, and no settlement isgahied.

The distinction between i!k) ditVerent cases, upon this

subject, is this ; if the »orvanl be absent from tlie service,

with tho roncurrence, renwifning, howev«>r, subject to the

control, of tho master, ho may acquire a sottlomont, be-
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cause this only ariiounls to a dispensation with his service;

but if the master has once parted with his control over the

servant, there no settlement is gained, and the receiving the

whole year's wages does not make any difference.

4 jBurn's, 327 ^0 354.

The residence of the servant is in the place where lie

lodges at night, and the settlement will be there. The

service may be in a parish where the master never lives, and

a settlement will be gained there. The servant need not

Ibdge irt his master's house. Id. 360 to 368.

.'""/ [It will be observed that the Statute expressly requires,

ihkt the year of the service, shall be the year " next be-

fore," that is, immediately preceding, " the persons appli.

cation for relief;" consequently, it seems evident, that a

year's hiring and service, for any previous period, will not

be sufficient to gain a settlement.] ' // :ir

'.it K)"l
4. Of Settlement by Serving an Office.

'''-' Or have executed some public annual office.] By these

words of the Statute, it is plain, that serving in any of the

county or township offices, to which persons are annually

appointed in the Sessions, or otherwise, under the Statutes

for thkt purpose, will gain a settlement.

It need not be a township office, but it must be a pub-

lic annual office in the township. 4 Burn's, 548. ' • i :•

A situation to which a person is appointed by a contract

with parish officers, who, by Statute, have authority for the

purpose, is not a public office, and no settlement can be

gained by a service in such situation. Id.

' The office must be executed for the space of a whole

yijar at one time ; serving part of a year at one period, and

feuch time at another as makes up a year in the whole, will

not be sufficient. ]d. 549.
'

' '.
' -

• ); ;" t _ • ' iiii .'• :>.'!,
. i*

5. Of Settlement by paying Taxes. •
>

^Or shall have been assessed and paid Itis or )m

share of the taxesfor the poor of such place, or any pub-

lit taxes, during one whole year, at one time.] Although

the rate be in form, or in the manner of making it, not

itrictly legal, but void
;
yet if the party be rated, and pav

to such a rate, he shall gain a settlement. But if a person's

namfe be inserted in a rate, after payment, it is not surh a

rating as will gain a settlement. .la»\i.(i
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The person paying, must also be itie peT$on rated,

for there must be both a rate made upon, and payment byi

the person claiming a settlement. The rate itself must be

produced as evidence of being charged. A landlord refund-

ing to the tenant the amount of the tax paid, does not pre-

vent the gaining a settlement.
, < .

A churcii rate is a public tax.

A rate made too narrowly, is a good rate for the pur-

poses of a settlement. 4 Burn's, 55' to 557.
, ,,^y

6. 0/ Settlement by Parentage ; and herein of Emanci-
pation.

By Sec. 7. of the before recited Act of the 10 Gf. 3, c.

1. <' In case of the death of the parents of any child or

children, who have gained a settlement in any township as

aforesaid, all and every such child or children shall be sup-

ported by such town or township wherein th^^ parents so gain-

ed a settlement."

The cases herein before mentioned, of the settlement by

hirtli of legitimate children, are founded ori the fact of the

parents settlement being unknown. If, however, the father's

last place of settlement be known, that is the legal plac?; of

settlement of his children, and they will take, successively,

every settlement which the father rnay from time to time ac-

quire. His last settlement being always fheir settUrnent,

until they have acquired one by their own act, ox qire ein^Ji-

cipated. And this rule hold ij good, wherever the father in^y

be, or wherever he may die.

A legitimate child, born, or a child dropped, in a place children of

where a person is vagrant, gains no settleinent by being Vag.rantn.

dropped ; but where the father vyas last legally settled.

A child after seven years of age is capable of acquiring^^

a settlement of its own, distinct from its parents, but before

that age, a legitimate child shall necessarily follow \\iq set-

tlement of its parents, as a nurse child, or as p^rt of the

family ; and, after that age, it shall not be reimoyed as part

of the father's family, but with an adjudication of the place,

of its own last legal settlement, as being deemed capable,

after that age, of having gained a settlement of its own.

Proof of the father's settlement is sufficient to establish the

settlement of the son, if nothing appear to the Contrary.

If the father die before the child is born, yet the child

IS settled where the father was settled before his death.

The children shaU have the father's settlement deirived

Irom their grandmother, in preference to the settlement of

ihcir mother, i Burn's 21 'J to f?l7.
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']^.' Where the father, having no known settlement, rum

aWay, the children shall be settled where tiie mother waii

settled before her marriage. The same is the case where tim

father is a foreigner, and has no settlement.

The father being dead, and the mother a widow, tlio

children will follow her settlement acquired after liis death.

Intermarrying with a second husband will not change the

settlement of the children by the first marriage ; but they

will have the last settlement of the father, if he had one, but

if he had none, then the last settlement of the mother, whe-

ther before her marriage or while a widow. Id. 217 to 219.

A son at nineteen, leaving his father and going into

another parish, and marrying, is emancipated; and hischil-

dren can derive no settlement from their grand fotn^ir. Mar-

riage by the son, is, of itself, an emancipation, althougli ho

continue to reside with his father's family. But where a son

does not marry, his carrying on a business for himself will

not constitute an emancipation, if he live with his father's

widow as part of her family.

*;'. A son is not emancipated by tho circumstance of hi>

being under some other control than that of his father.

A child is not emancipated until he has gained a settle-

ment in his own right, or has contracted a relation inccmpa-

tible with that of a component part of his father's family ; and

therefore a person at the age of nineteen, (his father having

run away,) hiring himself for four years, and not gaining a

settlement thereby, is not emancipated, but is entitled to hiti

father's settlement. 4 Burn's, 220 to 282.

v.:
7. Settlement by Marriage.

Respecting the mode of gaining a derivative settle-

ment by marriage, it seems to be a good general rule, that

a woman marrying a man who hath a known settlement,

shall follow the husband's settlement, though she never lived

with him there.

A wife can gain no settlement separate and distinct from

hef husband, during the coverture.

'.The husband being dead, and his place of settlement

hot known, the wife's maiden settlement remains. Tho

same after the death ofa husband who was a foreigner.

If the husband be living, but have no known settlement,

the wife may be removed to her maiden settlement. Where

the husband, having no settlement, runs away, or is absent

from the country, the wife's maiden settlement remains. A

woman does not lose her maiden settlement by marrying h

man who has none ; but her own settlement will continue
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until ihc get another. A seltlomeiil is a pcrliuinoiil tiling,

and in all cases lasts during life, or until a new one is f,'ain-

ed. No person can discharge his own settlement sooner, or

by any other means, i Burn^s, 'i.'i6/o"21l. "" •
'•

In or<ler to show a murriagc it is not necessary to prove a ^^"'^^. "'

publication of hannsi, but it is enough for one present at tlio

ceremony to prove the fact of marriage. Nor is it necessary

to produce the copy of the register. Id. 253.

In all cases, except of prosecution for bigamy, and ac-

tions for crini. con., reputation is good proof of marriage,

where direct proof cannot be obtained.

A mother may be called to prove tlmt she was never

married to a person with whom she coliabited, and who wa.s

reputed her husband, though by such evidence she bastard-

ise her issue. Id. '256 to 958.

'y\ ^.i \<>vh>
g^ 0/ Removals ; and herein, . •

1. JffAo may, and who may not be removed. '

2. Of the Declaration and Examination, as toplaci

of Settlement.

3. Of the Warrant or Orderfor Removal. '
' "

4. Of an Appeal against the same. :- '.

.-.... . : _ - . . .
. , I 'I

:

•'.!,•,

1. Who may, and who may not be removed, •^••i

[Who shall apply to the Overseersfor relief not hav-

ing obtained a lawful settlement in the totonship.] From
these words of the before recited Statute of the 1 G. 3, c.

1, concerning settlements, and '".om the further words
" have become chargeabh," contained in the same clause,

it is evident that no person can be removed from any town-

8hip before applying for relief, and becoming actually charge-

able to such township ; and also, that no such person can

be removed, whoso lawful settlement, being his last one, is

then iij «uch township. It now remains to consider, what

individuals, by reason of certain other existing circumstan-

ces, are not removeable. ;;'•*'* fv -• .!;

A township in which the last legal settlement is claim-

ed, ceasing to have Overseers, a removal cannot be made
thither, nor to any other township.

A wife, residing with her husband, cannot bo remove<i

fronti him ; but if not residing with him, she may be remov-

ed to her last legal settleiiujnt, being that of her husband.

The wife and children of a foreigner cannot, when they

become chargeable, be renj^wed from him to the wife's [la-

WP.

'''Um
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risli. 'i'iie wife may bo removed without her husband, (lie

haviiiu; no settlement,) if they consent to it.

A servant cannot, on the complaint of the parish offi.

cerF, be lemoved from his master. 4 Buni's, 598 to 6%,

(«

2. Of the Dedaralioii and Examination as to Place

of Settlement.
1 / • .( 'IJ.

[Shall ttc required to declare on Oath he/ore one Jus.

tice, his, her, or their last place of residence, and if they

arefound to have gained any lawful settlement within this

Province.] The Statute does not mention b}' whom, or on

whoso complaint the pauper shall be required to make th»;

declaration, but it would ssem, that it must bo understood

to be on the requisition or complaint of the Overseers of the

township. Neither is it expressly said that the Justice is to

make any examination, or to receive or hear any proof as to

the settlement of the pauper, but yet, as it i? declared, that

if the pauper is ''found to have gained any lawful siettle-

meht within the Province, a copy of his Declaration, and

the amount of e.vpcnces incurred, shall be certified and

transmitted to the Overseer of the township to which he be-

longs,'^ it seems sufficiently evident, that the Justice is em-

powered, and indeed that it is his duty, to make a full and

particular investigation into the subject, by such proof as

may be produced, otherwise the desired purpose,—that of

ascertaining tlie last and lawful settlement of the pauper,

could not be satisfactorily, if at all accomplished. The dc'

claration of the pauper must of course be taken in writing,

and, as required by the Act, a copy thereof, attested by the

Overseers of the place where he made the application, and

certified by the Justice, with the amount of the expense in-

curred in relieving him, must be transmitted to the Over*

seers of the township to which it has been ascertained the

pauper belongs. The same Justice who took the declaration

must be the one who certifies the said copy thereof.

An examination of a pauper, fpr the purpose of remo-

val, is not evidence upon an appeal against that order of re-

moval, though the pauper cannot be found. Neither the

hearsay of a pauper, who is dead, nor his ex parte exami-

7iation in luriting, taken on oath before Justices, touching

his settlement, arjB admissible evidence qfjii^ph fe^I^ment.

/i Burn's, 630. ;. ,,,,,•>. ..
..'. *

!Mi

For the Form of the paupers declaration on oath, bc^

fore the Justices, aei at the end of the Title.
,

, <
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a. Of the Warrant or Orderfor Removal.

\U shall be lawfulfor any two Justices of the Peace,

where such person or persons have become chargeable, by a

H'arrant under their hands and seals, to cause him, her,

or Ihem to be removed to the township where they last ob-

tained a lawful seltlmnent.
|

By the express words of the

Statute, this warrant of the Justices cannot be issued until

after the Overseers of the place, to which the before men-

tioned declaration of the pauper has been transmitted, have

n^lected to remove him, and to pay the cxpenccs incurred

for his relief. As nothing is said in the Act respecting any

examination by the two Justices, relative to the pauper's set-

tlement, it may seem doubtful whether they are authorized,

or it is requisite for them, to make any examination, or re-

ceive any proof on the subject, or whether, merely, by vir-

tue of the previous proceedings before the single Justice,

thev are peremptorily to issue their warrant for the removal

of the pauper to that township to which his declaration was

transmitted as aforesaid. However, as no reference is made
to any previous adjudication or decision on the point, but

the Justices are directed to remove him '• to the township

where he last obtained a lawful settlement,'' it would rather

seem, that they may and should investigate and examine, in

order to ascertain and determine such lawful settlement.

The warrant is to be executed by the Overseers of the

removing township, and therefore it must be directed to

them.

The Justices ought to be both together at the hearing

and deterniining as to the removal.

•:)iti The pauper must be named in the warrant, if known,
or if unknown, he must be stated to be so. A warrant to

remove a man and his family, is not good, because too ge-

neral ; for some of the family might not be removable. Chil-

dren should be described i;j the warrant by their names and
ages. The warrant must contain an express adjudication as

to the place of lawful settlement. It must also state, that

the pauper is actually chargeable to the place from whence he
is removed. The examination must be by the same Justices

who remove.

The pauper himself ought to be heard before he be re-

moved , for he may shew sufficieht cause why lie ought not
to be removed, especially as he himself, perhaps, by the re-

moval, is likely to be the greatest sufferer, and therefore na-
tural justice requires that he be not condemned unheard.
An order of removal, though to a wrong place, is conclusive,

if not appealed against. A Burn's. ijl6 to 6.y.i. ' *

^r^
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For the Forjji of a warrant to remove, see at the end of

t!»»^ Title.
^ '\

,

( u

,

,
'^ 4. Of Appeal against the Order of Removal.

If an}} town or lownnhip, or person or persona what-

soccer, shall think tfiemsehes aggi^ieved.] The pauper }iim.

iftelfinay app(!al, as well as the township to which hu 19 re*

moved. 4 Bnrn^s, 652. uii;; irii ; . ;r. > ». im/J » '>./ ...n

May appaalfor redress to the nexi General or Quarter

Sessions of the Peace held for Hie County wherein such per-

son or persons shall reside.] It is plain from these words

of the Statute, tiiat where the removal is to a place in another

county, the appeal must be to the Sessions in such county,

and not in the county from whence the removal was made.

Our Statute is different on this point from the English Sta-

tutes, by which latter, the appeal is to be to the Sessions in

the county wherein the removal took place.

The appeal must be to the next tSessions after the remo-

val. By the ne.xt Sessions, is meant the next possible or

praclifrublu Sessions, for entering such appeal. 4 Burn's,

057.
,\\..o ,>;

Note.
be ffiven.

Our Act dv>os not require any notice of appeal to

4j. ,«.... In this respect also, it is different from the En-

glish Statutes. It is certainly reasonable, however, that

sijch notice should be given, as well as expedient, as the

inconvenience of delay will be thereby prevented, and

moreover, it may probably be held to be requisite. (

An order, not appealed against, is final; and tlicrp

can be no seco;)d order reversing the first, excepting by ap-

peal. But an order may be deserted and given up by con-

sent, without appealing ; and in such case, a second order

may be made for removal to another township.

An order of removal, unappealed against, is conclusive

of the facts slated in it.

So an Older coiifirmed upon the appeal, is final and

conclusive ; but an order discharged binds only the parties.

An order quashed for want of form only, is not con-

clusive.

The SesKJons cannot make an original order of removni.

but must cither quash or affirm. 4 Burn's, G63 to 675.

«,. .:-;;..•!*. :;'t><:';H l?'>ti;'>jsj "MltrHJ •>* vbvhl.ts .l-;70ii'

Note. All the authorities herein before cited, where

the word " parish" is used, will equally apply to a township

or settlement, having Overseers.
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By tlio 3 W. 4, c. Ai. 4 V. 'i)l\. " If the Justicns nt

tlioir (ifinoral (inartor Sessions, upon an appeal before lliem

mncerning the .sclllomcnt of any poor person, determine in

favour of the appellant, they sliall, at the same, or other

(iencral Quarter Sessions, award to such appellant, so much
money as shall appear to them to have been reasonably paid,

or to he due from the place on whose l)chalf such appeal

was made, towardr the relief of such poor person, between

tlie lime of the undue removal, and the determination of

such appeal ; the money, so awarded, to be recovered as

heroin after mentioned.

Soc. 2. The Sessions, upon any appeal concerning

the settlement of any person, or upon proof of notice given

of an appeal which was not prosecuted, shall allow to the

party succeeding in the appeal, or to whom such notice

was given, such costs as the Sessions shall think reasonable

nnd jtist, to be taxed according to the rates fixed by law for

coi5ts in the Supreme Court, to be paid by the Overseers or

others against whom the appeal was determined, or who
tiave such notice of appeal.

Sec. 3. If the Overseers, or others so ordered to pay

siioli costs, shall, after service of the order of the Sessions

in that respect, neglect or refuse to pay the same, the party,

ill whose favour such costs were awarded, may sue for and

recover the same in the Supreme or Inferior Court, or be-

fore a Justice or Justices, as for any debt of the like amount

;

and the production and proof of a copy of such order of the

Sessions, and of the service thereof on the party or parties

upon, or against whom, such order was made, shall be suf-

ficient proof of the said debt." Temporary.

Form of the Examination of a Pauper, rvherc the Set-

tlement is by Hiring and Service.

County of ^ The examination of C. D., at present re-

> siding in the township of , in the said

to wit. 3 county of , labourer, touching the place

of his last legal settlement, taken upon oath before me, A.

M., Esquire, one of Ilcr Majesty's Justices of the Peace in

426

and for the said county, the — day of
,

our Lord one thousand eicrht hundred and

in the year of

Who, upon his Oath, declareth and saith, that a little

more than a year ago, he hired himself to one E. F., of the

township of in the county of , farmer, to serve

him in husbandry for one year, at the wages of , and
that he served his r.aid master under that hirini? one whole

54

i

i#^:.l
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year, in the said township of in the county aforesaid,

that is to say, from the — day of in the year -,

to the — day of last, in the present year, and receiv-

ed a full year's wages ; and that he was lawfully married tu

Mary his present wife, by whom he has one child, naknoly,

Cieorge, aged nine months, and that his said wife and child

are now living with him ; and that he, and they also, arc

now actually charij[eablc to the said township of

Htfid county of

-, ni tin;

Taken and sworn before me,

the day and year first

• r . ^> A. "

'orn before me, ^ ..,,1

rst above written. > ;( ...^.,

L. M., J. P. ) iir

C. D.

Foiirn of the Examination where the Settlement is by Birlh.

County of D. at present

in the said

to wit.

The examination of C
residing in the township of —
county of , labourer, touching the plac;

of his last legal settlement, taken upon oath before me,

A. M., Esquire, one of Her Majesty's Justices of the Peace,

in and for the said county, the — day of , in the year

of our Lord .

Who upon his oath declareth and saith, tluit he is about

— years of age, and was born, as he hath been informed and

verily believes, in the township of in the county of—

,

wherj his father and mother were settled inhabitants. And

this examinant saith, that he hath never, to the best of liis

knowledge and belief, done any act whereby to gain himself

a settlement in any other place tiian the said township of—,

and that on or about the — day of , in the year
,

he was lawfully married to Sarah his present wife, by whom

he has two children, namely, Sarah, aged — years, and Wil-

liam, aged — months or thereabouts, and that his said wife

and children are living with him, and that he and they are

now actually chargeable to the said township of , in the

said county of tv.iU aiil

Taken and sworn before me.
l;l

Athe day and year first al>ove writteit. .

A.M., J. P, >

C. D.

__ n*lf

If it appear that the last lawful settlement is by appren-

ticeship, serving an office, or in any of the other methods,

the examination must be filled up accordingly, slating the

facts of the case. The foregoing Forms, with the slight al-

terations obviously reijuisite, will also serve in the case of

the examination taken before the two Justices, previous to

their issuing the warrant or order of removal.
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The form of a Oeneral fVarrant, rw Order of Hcinoval,

County of ^ To the OvcrBeefs of the Poor of the town-

Annapolis. 5 ship of Wihnot, in the said county of AnnapoHs,

,^ .

,

and to tlio Overseers of the Poor of the towflship

\^\'\ of Fahnouth, in the county of Hants, and to
[bca .J ^^j^^Ij j^ijJ every of tlicin.

Upon the a])plication and cunipiaint of the Overseers of

the Poor of the said township of Wihnot, in tha county of

Annapolis aforesaid, unto us, wiiose names are hereunto set

and seals affixed, being two of Her Majesty's Justices of tho

peace in and for the said county of Annapohs, that John

Thompson, Mary his wife, Tiiomas their son, aged eiglit

years, and Agnes tirnr daughter, aged four years, have come
to inhabit in the said township of Wihnot, not having gained

u legal settlement there, and that the said John Thompson,
Mary his wife, and Tiiomasand Agnes their children, are ac-

tually chargeable to the said township of Wilmot : We the

said Justices, upon due proof made thereof, as well upon ex-

amination of tlie said John Thom|)8on, upon oath, as other-

wise, and likewise upon due consideration had of the premi-

ses, do adjudge the same to be true ; and we do likewise ad-

|udgc, that the lawful settlement of them the said John
Thompson, Mary his wife, and Thomas and Agnes their chil-

dren, is in the said township of Falmouth, in the said

county of Hants : We do therefore require you, the Over-

seers of the poor of the said township of Wilmot, or some
or one of you, to convey, or cause to be conveyed, the

said John Thompson, Mary his wife, and Thomas and Ag-
nes their children, from and out of the said township of

Wilmot, to the said township of Fahnouth, and them to

deliver to tho Overseers of the poor, there, or to some or

one of them, together with this our order, or a true copy

thereof, at the same time shewing to them the original ; and
we do also hereby require you, the said Orerseers of the

poor of the said township of Fahnouth, to receive and pro-

vide for them as inhabitants of your township. Given under
our hands and seals, at Wilmot aforesaid, the — day of

, in the year of our Lord .

A. M., J. P.

A. U., J. P.

,ii' '»
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Encronch-
inents on
Ruads.

POUNDS. \\n \

ft'"- Dythc40G.a, c. 7. I V. 424. ' ThcGniml Jurb,

in tlio General Sessions in the severiil counties, Himll, Irom

time to time, present the number of Poniids recpiisite in (acli

township ; and the Justices in Sessions shall a|)point a Com-

missioner to contract i'or, and to see to the erection of such

Pounds ; and, when completed, they kIiuII he repoit(;(l totlu;

Sessions for approval. On the ncmlcct of the Grand Jury to

present the sums necessary to defray the <>.\[)ense of erec(ii:n

such Pounds, the Justices in Sessions may amerce the aove-

ral townships in such requisite sums, and the same shall In

assessed on such townships, and be collected and levied in

the same manner as county charges." rcrpetual.

I V'l m-

, PROCESS, sec SUMMONS and WARRAJNT.

PROMISSORY NOTES, sec RILLS and NOTEtJ.

.
• H i

I •»

/ PUBLIC GROUNDS.
By the 4 W. 4, c. 1^. 4 V. Wi. It is enacld.

<*That the General Sessions shall appoint three supervisors

within every township, to take charge of all public lundii^^.s

and public grounds within every such townsliip, respective-

ly, for the regulation of which, provision lias not already

been made, and to preserve the same, and remove iiicuiii-

bran-jes therefrom, and to prosecute persons who shall en-

croiveh on, or injure the same. /

Sec. '3. Where there shall be an encroachment'oii any

road within a township, for which such supervisors liave

been so appointed, and the lands on the opposite sides ol

such road are owned by difl'erent proprietors, and any doubt

or dispute shall arise as to the true line of the road on vvhicli

such encroachment shall appear to have been made, or as to

which of the two sides of the said road is, or may be, en-

croached upon, it shall be lawful for the said supervisors, or

the major part of them, after due notice given to all parlies

interested in the said dispute, of the time and place of hold-

ing such investigation and enquiry, to repair to the place

where such encroachment may be alleged to exist, and there

to enquire into the facts relating to such encroachment, and
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c supervisor^

by survey, or olliorwiso, upon cvi(l(!iico of wiliicsscs t** U;

Hworii and oxainliiocl by such Hnpc^rvisorn, or the iiiaj) jmrt

oftlieiii, who are hereby niithorised tondtniuister oath t(>th<:

wiid witnesses, to aseertahi and settle the true h'uI coifct

lino of the roud in (juestioi), and to determine upon which side

tjicroof the suid cnerouchinent may have been i nde, and to

ortlor, direct, and cause, the lenceg, walls, and enclosures,

or other encroachments of any person or p( r*ons who may
Imvc encroached upon such road, to be moved or altered ac-

cordingly.

Sec. 4. If any person shall neglect or refuse to remove I'muliirs tir

or alter his, her, or their fence or ci'losuro, or other en- '•'"'""•li-

croacliment within the linie he she or they may be recjiiirrd

so to do, by the order and direction ol the said supervisors

or the major part of them, such person or persons shall for-

loit and pay a fine or penalty of twenty sliillinjfs, to be sued

(or and recovered by the said supervisors, or by any person

who will sue for the same, in the same manner as debts of

llio like amount are by law rcc<)vcrab!o, and to !»; paid and
;i|(plicd, one half to tlic person who shall sue for the same,

iiiul the other half to the Surveyors or Conunissioners of

Highways for such township ; to bojipplied for the incprove-

ii;ent of the roads therein ; and if sucli encroiichmcnt shall

to sulVered to remain and contimu: for twenty days al'lck*

such line or penalty imposed and sued for, such continuance

sliiill be deemed and taken to be a new oU'encc, t:nd shall

subject the party or |>arties continuing such encroachment, ,',
i",

or sijftering the same to continue, to the like fine as afore-

said, and so, in like manner, shall every iurthcr conlinuancc

of such encroachment for the furtiicr space of twenty days,

be deemed and taken to be a new encroachment.

Sec. 5. The said supervisors, or the major part of f^xiirncpM of

them, shall apportion and order the payment of al' costs,
reM„*!HV,i'!f,'',,

.

cliarges, and expences attending and incident upon the said cruailimctit*.

proceedings, upon such persons, and in sul!» manner and
proportions, as to the said supervisors, or the major part of

tlieni, shall appear expedient and advisable ; and the sanjo

shall be recoverable and recovered by suit as for debts of the

like amount, as such costs or the respective ap[)ortionments

llicrcof may be.

Sec. 6. In any action either for the penalty, or costs Copy cCOnin

aforesaid, the production of a copy of any such order, made "'
J^"P^'

'.*'*'"=*

in writing under the hands ot the said Supervisors, or the

major part of them, and due j)roof made of their hand-

writing, shall be good and suflicient evidence of such order,

and shall be suHicient to establish the claim of any person

or persons to the amount of costs awarded tu him or them.

I
'm
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Appciii. S(?c. 7. " It" niiy prrsoii slinll be disatisfiotl with ihc

Older of llic sjiid 8n|)orviaor8, it simll bo lawful for such

l>crson to appeal from such order to the next Sessions of the

Supreme Court, or General Sessions of the Peace, at the

option of the party so appealing, whore the matters in dis-

pnte shall be tried and determined by the verdict of a jary
;

Provided always, that, pending any such apjKial, the fence

or other encroachnicnt shall not, until the determination ol

such apjieal, be removed or altered, as ordered by the said

Supervisors." Temporary.

As the lines and other sums of money mentioned in

this Act, are directed to be recovered in the same manner

Hs debts of the like amount, it follows, that where t!\c same

do not exceed three pounds, they must be sued for before

one Justice, and above that amount, but not exceeding five

pounds, before two Justices ; the proceedings and Forms in

which suits will be found under the Title,—-Summary Trials

iJS

aUAKGllS,--sce OATHS.

*,a

RAIL ROADS.
OUiruriions \h llic 3 Vic. c. IT, cscBs. 1810. Sec. 4. If any pei-

loKuillloudu, yQn sliall wilfully and maliciously obstruct the passing ofiui)

engine or carriage along any rail road, opened or to bo open-

ed in this Province, or shall wilfully and maliciously put oi

place any obsiruction or thing whatsoever on such rail road.

calculated to obstruct the passing of any such carriage or en-

gine, or to injuie or endanger the same, or shall wilfully

und maliciously in any way injure such road, or any thing

appertaining thereto, or any materials or implements for the

conetructioii or use thereof, such person, and every other

)X)rson who shall be aiding and abetting in any such oilcnee,

shall be subject and liable to a penalty of live pounds, or, in

case of refusal or inability to pay such penalty, to imprison-

ment in I'ao county gjiol for the space of thirty days.

Sec. 5. Jf any person, after any rail road whereon a

locomotive engine or engines shall be run us aforesaid, kIiuII

I'crsonp going

ii|i()ti Hail

R<md \fiilK)ui
[y^^ opened for use, kliall liii, self go upon any rail road, oi

'"' ""' ride, drive or lead, any horse or other beast uj)on sucli rail

road, without the consent of the proprietor thereof, or ol hi>

agon), such person shall, for every such oH'encc, be isuliji'ii

!(?•
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and Forms in

inuiary Trials,

If any pei-

Lisfiing of all)

lor to bo open-

;iou8ly put 0'

!uch rail roatl

[arriagc or on-

shull wilfully

or any thing

iniouts for the

[l every other

such olVeiice.

l)ound«, or, in

to iniprisoii-

idays.

lid whereon a

foresaid, slmll

rail road,, oi

i)on Hucli rail

•eof, or ol hi>

(', be tiuhfci

i'lovitso.

Hensts found
'.viiliin lli(t li-

inili' ol' Kail

ami liable to a penalty of twenty shillincfs, or in rase of refu-

sal or inability to pay such penalty, to iniprisonmont in the

county gaol for the space of six days : Provided always, that

nothing herein contained shall extend, or be construed to

extend, to prevent the passing across any such rail roaa

where the same is crossed by any other road, street, lane or

highway, as aforesaid, upon the same level with sucii rail

road.

Sec. 6. If any horse or other boast shall be foun<l go-

ing at large within the limits of any rail road, after the same

is or shall be opened for use, the person, through.whose fault Uoiul

or negligence such horse or other beast shall be so found,

shall, for every such oflence, be subject an<l liable to a pen-

alty of five shillings, or in case of refusal or inability to pay

such penalty, to imprisonment for two days, in the county

gaol : Provided always, that the said rail road shall have on ivoviso.

the sides thereof, where it shall not cross seme other road,

street, lane, or highway, or the same level, a sulficient and

lawful fence.

Sec. 7. Every such penalty shall and may be sued I'onniiit-s Imw

for and prosecuted before any two Justices of the Peace in
J.",

""*"*''

and for the county in which such rail rosul may l>e situate,

not interested in said rail road, or connected therewith, upon

the complaint and information (^f any person wjio will sue

lor the same, and may bo recovered with costs, on the oath

of one or more credible witness or witnesses, and if, upon

conviction of the otrender, such penalty l>e not forthwith

paid, or an appeal entered, and security given for the duo
prosecution thereof, and abiding of the judgment thereupon,

agreeably to the Act passed in the fifth year of the reign of

his late Majesty King William tiu; Fourth, entitled, an Act

to facilitate sunuTiary proceedings before Justices of the

Peace, and others, tlie jierson so convicted shall forthwith,

hy the said two Justices of the Peucc, be committed to the

county gaol, to be thcc imprisoned for the spice of time

herein before prescribed for the oU'ence of which he shall bo

so convicted.

Sec. 9. All pecuniary penalties to be recovered and

received under this Act, shall be paid to the Overseers of the

poor for the township or settlement wherein the ofVence shall Ovorsorrs ol

l)e committed, to be by them applied lo the use and for the be- ''"' '*""''

nefitofthe poor of such township or settlement. Verpeimil.

The Act of .5 VV. 4, rofered to in Sec. 7, before re-

cited, will be found set forth, under Title,—Conviction. The
foursc of proceedings lo be pursued, and the Forms which
may he filled up so as to answer, in prosecutions for penal-

P'»,iininry po-

nal'.ii's lo Ik!

piiiil lo ilio

mfT
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lies under any of llin forojjfoinc: Haiisrs, will l)p I'ound xuuhy

Titlos,—Inrormation, Summons, Conviclion, Commitment.

vn
RAPE, &c

f: J-

I V • I

r :;i:

m-

nirortinnsi.

Rapk, is when a man liatli carnal l\now]cdf];c of a wo-

man by force, and atjfainst iicr will. Tho oflfenco is no wav

miiij^iitcd by sliowinp; that the woman at last yielded to tlip

violence, if sucli her consent were forced by fear of death, or

duress. Also, it is not a suHicient excuse in the ravislier,

to prove that tho woman is a common strumpet, for she is

still under the protection of the law, and may not be forced,

Nor is it any excuse, that she consented after the fact. The

I)arty ravished may j;ive evidence on oath, and is in law a

competent witness, but the credibility of her testimony, and

how far she is to be believed, must be left to the jury, At|

who were present, and actually assist a man to commit a rape,

may be indicted as principal oftenders, whether they he

men or women. 5 ii mil's, 1-5.

Hy tho 4 Vic. c. 6, Scss. 1811. Sec. 14. Even

person convicted of the crime of rape shall sulTerdoatii ;i>:

a fdon.

Sec. \G. Any person who shall imlawfully i\m\ ranml-

ly know and abuse aiiy girl under t!io at^o of ten years, slmll

be guilty of felony, and sulVer death as a felon ; and anv

person who sliall unlawfully and carnally know a:id ahiisc

any girl above ten and tmdiM- twelvs years of age, sh.-ill iir

giiilty of a misdemeanor, and be liable to be imprisoned for

such tenn €i.s the (^ourt shall award. Perpetual.

The proceedings on complaints of rape will be the ramo

as in other cases of capital felonies, and will be found, to-

gether with the requisite Forms, under the respective Ti-

tles,— Information, Warrant, Examination, Commitment.

.Fustices of the Peace cannot bail for \\m) felonies mentioned

in the foregoing clauses, but, after taking the examinations

as by law required, must conunit the parly to gaol, and

.send the examinations in to tho Supreme Court, in the nsnal

manner. If the complaint is only for the misdenminm',

.luslices may let the party to bail, with good sureties, for

ai)pcarancc in the Supreme Court.
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This very iinporlant title has leferenco solely to tho

rales luadn for dcd'rayiiip; the county and district charges,

and it will be treated of in the followini^ order :

I.

U.

III.

IV.

V.

VI.

VII.

VIII.

Of THR ITRPOSKS FOR WHICH RaTES MAV BE
made and levied.

Of appointing Assessors and Collectors.
Of making the Assessment : and hehein of
the persons and property liable to bk
RATED.

Collection of Rates and Prosecutions for
THE SAME.

Of Appeals.
Expenditure of the Money raised.

Recovery of Penalties.
Other Matters relating to Rates.

I. Of the Purposes for which Rates may be made
AND levied.

BY'the.5 W. 4, c. l;l. 4 V. 385. "The Grand Jury in

the General Sessions may present snms of money, to be

raised for the following purposes ; for building or repairing a

county or district gaol, or the appurtenances thereof, or of a

Court or Session House ; and for providing fuel for the use of

the same; erecting or rcpairin," stocks, pillories, or' pounds
;

and providing bolts, bars, and shackles ; also for the con-

veying persons accused of any treason, or other criminal

oflence, to the county or district gaol, being the distance of

three miles or upwards, and so as the same do not exceed

sixpence per mile ; also for tiie support of poor criminals,

or other poor persons in gaol : also for paying a salary to the

Treasurer of the county or district, for his services in that

station ; also for paying the Clerk of the Peace such annual

sum. not less than twenty pounds, as shall be presented by

the Grand Jury and approved of by the Court of General

Sessions, and be deemed necessary for the payment of such

of his services in that office, for which no provision is other-

wise made : also, (except in the county of Halifax,) to de-

fray the charg of prosecuting in any Court of Sessions of

the Peace, persons charged with larcenies or other criminal

ort'ences or misdemeanors, (except for assault and battery

"iilv.) in cases where such proceedings sludl be conducted

55
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by counsel, and wherein the Court shall tax and allow the

said charges, and direct them to be paid under this Act, hut

not to exceed two pounds six shillings and eight pence, in

any one case ; also towards the maintenance and support of

a gaoler ; also to pay the crier of the several Courts, held in

the county or district, such annual sum as may by the Court

of General Sessions be deemed necessary for payment of his

services in that situation ; also to defray the expences of

poor witnesses on the trial, in any Court, of persons accus-

ed of any grand or petit larceny, or other criminal oftence

;

the same to be paid pursuant to the provisions of the Provin-

cial Statute 8 &, 9 G. 3, chap. 2 ; also for defraying the

charges of conveying criminal offenders to the places of la-

bour or confinement, to which they have been sentenced to

be conveyed ; also for procuring materials, and defraying

other expences which may be necessary, for setting persons

at work who are confined in any such county or district un-

der sentence to labour ; also to pay any allowance, wiiicli

may be made by the said Court of Sessions, to any Consta-

bles for extraordinary expences incurred in the execution of

their duty, in cases of riot or felony ; also to pay any al-

lowance which may be ordered by the said Court of Sessions

to be made to any Special Constable or Constables for his

or their expences, trouble, and loss of time, in executing or

endeavouring to execute any warrant or warrants which

such Constable or Constables have been appointed to exe-

cute, or to assist in executing, in any case of felony or mis-

demeanor ; also for the payment of all such sum or sums of

money as may be necessary to be raised, or expences that

may have arisen, for the building or repairing bridges within

any such county or district ; also to defray the charges and

expences attending the removal of any of the said county or

district rates, hy certiorari or otherwise ; or which may be

incurred in prosecuting or defending any action, suit, or

proceeding at law respecting the affairs of sucii county or

district ; such charges and expences to be taxed and allowed

by the said General Sessions ; and also for any expense in-

curred, or to be incurred, in the executing or administering

of criminal justice in the county or district."

n. Of appointing Assessors and Collectors.

By Section 5, of the aforesaid Statute. The Grand Jury

shall present to the Court of General Sessions, the names of

a certain number of freeholders, out of whom the said Court

shall appoint as many as may be deemed projier, to be nssp«-



RATErf. 436

sors and collectors of the sums of itioiicy menlinned in any
presentment which has been continned ; or where t!ie said

Court has ordered any amercement to be made, sych Court

shall appoint assessors and collectors for the same purpose
;

and the said assessors and collectors shall, in each case afore-

said, be notified of their appointment by the Clerk of the

Peace, and shall be sworn by the said Court, or by any Jus-

tice of the Peace, to the due and faithful execution of their

respective offices, and that without favour or affection, hatred,

or malice, and to the best of their skill and knowledge ; and

ill case any person appointed asasseisor or collector as afore-

said shall die, or remove, or refuse to accept of such office,

or neglect to act therein, another person shall immediately

he appointed in his stead, by the Court or by any two Justi-

ces of the Peace ; and any person, so refusing or neglecting

to act, shall forfeit the sum of five pounds, to be recovered

uiid applied as herein after directed.

111. Of making the Assessmknt, and herein or the
Pbrsons and Property liable to be rated.

Z
i'tfSmI

* h'-Wwmw
^''<^ty tB|

:^^Ti?;f| kI^ r!

1
'

i^P [

r i I;

J*fii ^i''mf*
. V* ^j

! By Sec. 6, of the same Statute. *' The Justices in Ge-
neral Sessions, by whom any presentment of money shall be
confirmed, or amercement shall be made, shall determine and
appoint the proportion of the amount thereof which shall bo

borne by, and assessed upon, the inhabitants of the several

townships, settlements, or places within the county or dis-

trict, in and for which such presentment or amercement was
made ; and the assessors appointed as aforesaid for such

townships, settlements, or places respectively, shall meet to-

gether to make such assessment, at such time, and in such

central and convenient places as shall be appointed by tho

Cierk.of the Peace for that purpose ; and shall, within twenty

days after they have been sworn into office, assess the sums
so proportioned, upon the inhabitants as aforesaid, in tho

most just and equal manner they the said assessors can de-

vise, by an equal pou'id rate on the real and personal property

whereof such inhabitants shall be respectively in the occufm-

tion or possession, within the county, regard being had to

the value of the r*^nts of the real estate, and the capability of

the personal estate to produce profit ; in which assessment,

the said assessors themselves shall be included ; and they the

said assessors, within the said twenty days, shall make out

and furnish to the Clerk of the Peoce of such county or dis-

trict, rolls of the names of the inlmbiiants so assessed, s|:)eci-

fyiiig opposite to their nanie&, the sums in whi>ch they imve

. ' %

•^. \



436 HATES.

I
»

'Ir

respectively been assessed ; which ussessmeiit shall be inuijc.

and rolls shall be subscribed, by a majority of the said asses-

sors ; and every assessor ^vho shall neglect any part of the

duty herein required of him, shall forfeit the sum of five

pounds, to be recovered, paid over, and applied in thenuiii-

ner herein after directed."

Upon the inhabitants of the several townships, selik-

ments, or places.] It appears plain from these words, that

only persons having an established or fixed residence witliii;

any place, are liable to be rated ; and consequently, that

merely transient persons, having only a temporary or passing

use or occupation of real property, or the possession of per-

sonal property, with which they are passing through the

place, or having merely llie temporary use of it, ure not so

liable, as to either of such descriptions of property. In the

case of church rates it has been decided, that the lessee of u

stall in a market town, who came there weekly to the mar-

ket to sell his wares, was not rateable ; and that if a ntuii

take op his lodging for a week in a town, he shall not be su

charged. See 4 Burn's, 4 1

.

In the mostjust and equal manner they can devise, by

an equal pound rate.] These words, it is presumed, must

mean, that each person included in the rate, must be assess^-

ed at a certain per centage or proportion on the whole esti-

mated vaiue of all his real and personal property, having re-

ference, in ascertaining and determining tho amount he is to

be rated, to the whole {)roport{oned sum to i>e assessed upon

the particular township or place, and also, to the estimated

amount of the whole property therein, liable to be rated.

By this mode of proceeding, the proportion of each indivi-

dual will depend on the estimated value of his said property,

and will be ascertained by a simple question in arithmetic.

For instance, if the sura to be raised from any particular town-

ship or place be £15, and the estimated value of all the

aforesaid rateable property within surh township or place, be

£15,000, and the estimated value of any individual's proper-

ty, making a part of such whole amount, be £i^00, the rate

to be paid by such individual, will be, four shillings. It must

be borne in mind, however, that in esiwuating the value of

property, and proportioning the rate, regard must be had,

according to the words of the Act, " to the value of the rents

of real estate, and to the capability of personal estate to pro-

duce profit."

On the real and personal property wha'eof such inlut-

bitants shall be respectively in the occupation orpossession.]

One point is made perfectly clear by these words, namely,—
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tliut it is only t'le person having the occupution or pcwsession

^,C property, who is lo be ruled lor it, whether he be posses-

sed of it as owner, tenant, or otherwise. Concerning the de-

ji^iiplions of properly to be rated, the words cited are also so

plain, as to real or landed estate, as to require no e.vplana-

lioii, and widi regard to personal property, they must be un-

derstood lo include all descriptions of such property of a local,

visible nature. Accordinir to this conchifciion, and also from

ii!ial«{xy to the decisions which have taken place wiih regard

to poor rates, it is clear, that salaries, wages, the profits and

fees of any profession, as of an attorney, also n)oney -osted

in the public funds, or out at interest, and the like, are not

liable lo the county rate. See 4 Burn's, 57.

Questions may arise as lo what is to be considered such On ii|>Mii(.n nf

an occupation of real property by a party, ns will make '^'"'' l'f"l'*"r

him liable to be rated for it, which ihe following decisions,

as to poor and other rates, will probably be thought sufiicient

10 determine. The otiicer of a college is rateable lo. the

apartnient he inhabits in ihc college. A schoohnaster, oc-

cupying a house and garden belonging to the school, is rate-

able for them, although they are held by him as a recom-

pense for leaching, &.C., he being a beneficial occupant. A
corporate body are occupiers and inhabitants for the pur-

pose of being rated. If the owner of a house occupy a part

thereof only, but his servants occupy other parts, and no

one reside in the house but a poor person, permitted to do
so out of charily, the owner is rateable as occupying the

whole. If a parly have the use of a building or other sub-

ject of the rale, as a mere servant of the Crown, or of any

public body, or in any other respect for the mere exercise of

public duly therein, and have no beneficial occupation of,

oreniolument resulting from ii, in any personal and private

respect, then he is not rateable. The properly of the

Crown, in the beneficial occupaiion of a subject, whether

he be a civil or a njilitary ofHcer of the Crown, is ecjually

rateable. But if the use of, or residence upon the property,

be either as the setx^ant of iht. crown, and for public purpo-

jsesonly, or as a mere public ofiicer or servant, or of any
other description, the parties having the use of the properly

j

merely for such purposes, are not rateable, because the oc-

cupation is, throughout, that of the public. 4 Burn's, 41

I

lo 46.

With regard to the point of possession of property, it I^^s»^s^i(.n of

[maybe observed, that there arc two kinds of possession, one '*'"<'i'«^i'v.

ill fact, and the other constructive, or in law ; both of which
[willbcfoui:d, in ncarlv every instance, to be included bv the

,^l

W n*<
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^iwr
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before recited worch of the Act. As to rcul property,
if

there is no person in actual occupation or possession, ihc

owner is itill considered in law to have the possession, and

therefore, il l.*^ derives any rent or profit from the property,

in any manner whatever, he will undoubtedly be liable to be

rated for it, and even if he do not actually derive any sucli

rent or profit, yet if it be then capable of yielding such rent

or profit, it would rather seem that the owner is in like man-

ner liable, according to the benefit it is then capable of yield-

ing him. Of personal property, there are also two kinds of

possession, actual and constructive. The first requires no

explanation. As to the other, goods may for instance be

placed by the owner under the care or charge of his servant,

or some other, to be managed for him, in which case the

owner has a constructive possession of such goods, and \i

therefore the proper f)erson to be rated for them. The same

t)f the owner of any goods in the actual possession of a carrier,

for the mere purpose of conveyance, and in many otiier

similar instances.

tPithin the CourU}j,] It will appear from these words,

taken in conjunction with the word ** inhabitant," previously

used in the clause, that a party is to be rated only in the

place where he resides, but that he is io be there rated for all

tiie real and personal property of which he can be considered

to be in the occupation or possession, throughout the countv.

Regard being had to the value of the rents of the red

estate, and the capability of the personal estate to prodm
profit.] With regard to the real estate, it would seem from

the words here cited, that the amount in rent, which under

existing circumstances any such estate, whether lands or

houses, may fairly be estimaicd to yield or command, will,

in every such case, be the value or amount of rent to be taken

into account in adjusting and making the rate.

By the expression used concerning personal property,

is doubtless to be understood its capability, under the exist-

ing; circumstances of its possession, of yielding any profit to

tlu! possessor ; for strictly speaking, personal propeity of

every description is capable of being so used or employed as

to yield a profit. If however, any such property, at the time

of making a rate, is held or possessed by the owner under

such circumstances that it does not and cannot then yield

him a profit in any way, he is not at such time to be rated

for it. Stock in trade, is liable to the county rate, if il be

ascertained to be profitable.

IN
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IV. Collection or Ratf.s, and PuosEcrTioNs for thf
, .

SAMP..

By Sec. 7, of the aforesaid Statute, it is enacted, <« That

upon the rolls of assessment being received by the Clerk of

the Peace, from the assessors, warrants under the hands anu

seals of any two Justices of the Peace within the county or

district, with the said rolls thereto respectively annexed,

shall forthwith be issued, directed to the respective Collect-

ors, commanding them to collect from the ])ersons named

in such rolls, the several sums sets opposite to tlieir names,

respectively ; and the said Collectors shall immediately pro-

ceed to make such collection , and within three months from

the time of their receiving sich warrants, shall return the

same to the said Clerk of the Tcacc, and shall pay over to

the Treasurer of such county or district, the sum or sums

of money so by them collected ; and if any such Collector,

who has received any such warrant, shall neglect, delay,

or refuse to make such collection and payment, within the

period aforesaid, he shall forfeit and pay the sum of ten

pounds, to be prosecuted for and recovered by the said

Treasurer in a summary manner, before any two Justices of

the Peace, or by bill, plaint, or information in any Court of

Record in the Province, by direction of the Court of Gene-

mi Sessions, or otherwise ; and every Collector, who shall

have received, and shall improperly retain any money by

liim collected as aforesaid, shall moreover, by the direction

of the said General Sessions, be prosecuted for the same by

the said Treasurer, before any such Court of Record, in

cases where the sum so improperly retained shall exceed the

sum of five pounds, and for any lesser sum, in the same
manner that debts of the like amount between party and
party are now by law recovered.

Sec. 1-2. The Court of General Sessions, in the seve-

ral counties and districts, shall establish the rates of commis-
sions to be allowed to the collectors of the said rates, the said

commissions, however, not to exceed five pounds for every

hundred pounds by them collected."

By the Act of 1 Vic, c. 35., Sess. 1838. The 8th clause i^ovying f..r

of the aforesaid Act of 5 W. 4 c. 13, regarding prosecutions
J^'^uCJ"*

for the recovery of rates, has been repealed, and the following
^^'^'^ *

enactment has been substituted in place thereof

:

Sec. i2. Instead of the course of procedure upon non- iiciurn to bo

payment of the assessment of any person or persons prescribed """'" "' '*"

in the eighth clause or Section of the said Act herein first
'''"»""""*

mentioned, every collector shall make a general return to

'.<»'

f

A '2
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some Justice of I ho IVnro vvi'lMn ihe county or district, ol

encli uiid «;vrry |)(Mson, win-, utlf.r donmiid made, shall Imvo

no^lcctcd or rofusiid to pay the sum assessed upon such per-

son, and shall make oath in writing bcl'oro such Justice, sjit.

<;ifyin£i^ the name of every person so neglecting or refusing; tn

pay, and the sum assessed upon such person, und also stutini;

that a demand hath hecn nuide upon such person for the sum

80 assessed, and that notwithstanding such demand, the snjd

person hath neglected or refuscti to pay the sum s'> ..rsessed,

and thereupon such Justice sLuIi forthwith issue a general

warrant of distress against the said several persons named in

such affidavit and return of the said collector, directed in

80i le constable, commanding him to levy from the goods and

chattels of each and every person named in the said warrant.

the sum therein mentioned, as assessed against such person,

with the fees of the constable for travel and levying such

warrant. Provided always, that if any person or persons

shall feel aggrieved by any such assessment, or the levying

thereof as aforesaid, he, she, or they, may appeal for redress

to the next (ieneral Sessions held in, and for the county or

district in which such assessment was made, or to any Spe-

cial Sessions held therein as by the said Act provided, lor

hearing such appeals, giving at least eight days notice tliereni"

to the Clerk of the Peace of such appeal, who is liereby re-

quired to appear and support the rale or assessment so niadt;

as aforesai(i ; and on the hearing of such appeal, the said

General or Special Sessions may, without setting aside the

whole or any other |)art of the said assessment, either set

aside or lower the rate assessed on fiich i>erson or persons,

or otherwise finally determine the said appeal as to the said

Justices shall seem lawful and right, and in case any money

has been paid by such person oi persons for or on account ot

such rate, or the levying thereof, and the said Justices shall

adjudge that the same or any part thereof be returned tosucli

person or persons, the same shall, by order of the said Jus-

tices, be repaid to him, her or them, out f>f any money col-

lected and received from the general assessment on the coun-

ty or district, wherein su<"h appeal took jdace, but no suih

ap{>eal shall in any case delay or prevent the collection or re-

covery of the sum assessed upon any such person or persons

as aforesaid ; but the same proceedings as. herein before di-

rected, shall be had and pursued fur the collection or reco-

very of the same, as if no such appeal Imd been made. Tem-

porary.

The demand of the rate must be made personally. o«

the party rated.
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TIh' Fnmi of n wnrrnnt of dislross. In llio rase moniioncd

III ilio Inst rcrih'd rhiiso, will be loiiiul at the end of this

rwU'.

Tlioro is iif) power pven by the Statute to commit the

rnrty to prison, ii' the rate is not paid or levied, or in any

event wlititeviM-; therefore no such commitment cun take

place, iilthou^Hi no »;ocmJ.s cnn be found on which to levy, or

iron) which the jiuli^ment cun be sulisficd.

The fees on the proceedings, will be the same as in

nilier siMitniary prosecutions before Justices, and ' 'ill be

lonnd muler th(! Title—Fees.

'J'lie cimr^^es iitten<lin^' the levying under the warrant of

rlislress, nnist be taxed and allowed by the Justices, as in si-

iiiihir cases.

As the prosecutions aiijainst the collectors for neglecting

10 make collection and payment, and for improperly retaining

money collc<;ted by then>, are directed, if before Justices, to

lie in a sinnniary manner, the proceedings, and the Forms

in.iKli prosecMlions, will bo the same as in suits before Jus-

iircs for the recov«My of private debts, and will be found set

l.iith under the 'i'itle—Sunnnary Trials. •

'i '
'

' »

.

V. Ov Appkals.

Sec. 8, of the aforesaid Statute. " Provided nlwavs,

lliat if any person or persons shall feel aggrieved by any such

iissessmenf, or the levying thereof as aforesaid, he, she, or

tlioy iiiuv ap|)eal for redress to the next General Sessions held

ill and for tlic? comity or district in which such assessment

was made, or to any Special Sessions held therein, as here-

iiiaflcr provided, for hearing such appeals, giving at least

f iirlil (lays notice; thereof to the Clerk of the Peace, who is

lien.'by re(|uired to ai)i)oarand support the rate or assessment

made as atbresaid ; and on the hearing of such appeal, the

said General or Special Sessions may, without setting

aside the wlioh; or any other part of the said assessment,

citlier set aside or lower the rate assessed on such person or

jHisons, or otherwise finally determine the said appeal, as to

ilic said Justices shall seem lawful and right; and in case any

money has been paid by any such |)erson or persons, for or

on account of sucli rate, or the levying thereof, and the said

.histiccs shall adjudge that the same, or any part thereof, be

rotiirncd to such |)erson or persons, the same shall, by order

of the said Justices, be repaid to him, her, or them, out of

any money collected or received froni the general assessment

on the county <>r district wherein such appeal took place
;
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Notico or
Appeal.

Directions.

RATES.

hut no such appeal shall in any rase delay or prevent the

collection or recovery of the sum assessed upon any sncli

person or persons as aforesaid ; but the same proceedings,

as herein before directed, shall be had and pursued for llio

collection or recovery of the same, as if no such appeal had

been made."
Sec. 11. It shall and may be lawful for the Justices of

the Peace in the' several counties and districts, to hold Courts

of Special Sessions, if they shall deem it proper and expe-

dient, for the purpose of hearing and determining appeals

as herein before provided, and enforcing the assessment and

collection of the said rates ; of the holding of which Ses-

sions, eight days notice shall be given, which Courts of Spe-

cial Sessions shall have the same power and authority that

Courts of General or Quarter Sessions possess, to hear and

determine any appeal made as aforesaid, by any person or

persons, against any rate or assessment to which he, she, oi

they may be rated or assessed, under and by virtue of this

Act."

By the direction in the Act, that the appeal shall he

made to the " next Sessions," is to be understood, the

next Sessions to which the party can by possibility apjjoal,

after being aggrieved ; and this is always a question of fad.

If the appeal is not made to such next Sessions, at which it

is practicable to lodge it effectually, it cannot be allowed or

heard at any subsequent Sessions. See 4 Burn's, 1 03.

Several parties having a joint grievance, may join in

giving one notice of appeal. Id. 104.

The notice of appeal should be in writing, and if the

ground of appeal be, that certain persons are omitted in the

rate, the names of those persons should be specified in the

notice of appeal. Id. 105.

When the appellant objects to his being rated at all, it

is the practice for the respondents to begin ; but if he object

to the amount of the rate, then the burden of proof lies on

him.

Where the appellant disputes before the Sessions, the

amount of his rate, it is not sufficient for the respondent to

shew that the appellant is in possession of some rateable pro-

perty, they must also shew some probable ground for the

amount at which he is charged in the rate. Id. 106.

The same determinations and authorities which have

been given under the division concerning the making? of the

assessment, may be referred to, and will equally serve to

guide and direct the Sessions, with regard to the liability of

parties or property to be rated ; as to api)ortioning the rate :
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iiud Oil oUier points which may be urged, or arise on the

hearinj; of appeals. Those authorities therefore, as also the

utiicr information contained under that division, need not be
here repeated.

It has been seen that the appellant must give the Clerk

of the Peace at least eight days notice of the appeal. If any
shorter notice is given, and the objection is urged, the ap-

|)cal cannot, of course, be heard, but nmst be dismissed.

It may here be remarked, that the calling of Special

Sessions for the hearing of appeals, is not imperative on the

Justices, but they are only to call them, " if they deem it

projjerand expedient.'',
. ., , ,.,,,.,

ft-

f I Jiff

VI. Of the EXPENDITOHE OF THE MoNEY HAI3ED.

' •
. 'iiJ .'(• .i,< ti !

•.'
,

By Sec. 9 of the aforesaid Statute, " All money so

raised by presentment or amercement, as aforesaid, shall be

paid into the hands of the Treasurers of the counties and
districts, respectively, and shall not be applied to any other

uses or purposes than such for which the same was raised,

or which is otherwise by law provided ; anu if any person or

persons, who shall be appointed in the said presentment and
order thereon, or amercement, to be Director or Directors,

Overseer or Overseers of the work, or a Distributor or Dis-

tributors of the money raised as aforesaid, shall not at the

next General Sessions, and in a reasonable time, to be by
such Sessions appointed, make appear in his, or their ac-

counts, with good vouchers, that the money so raised and
received by him or them, has been expended pursuant to

(lie said presentment or amercement, to the use of the coun-

ty or district, as by law provided, he or they shall be charge-

able with the same ; and every person, so accountable for

any public money, shall when required by the said Geneial

Sessions, make up his accounts on oath ; and if any such

accountant or accountants, when so required, shall neglect

to make a fair and just account of all such public money, or

shall, upon such accounts, be found to have such money or

any part thereof remaining in his or their hands, he, or they,

shall forthwith pay such money into the hands of such per-'

son or persons as shall by the Justices in the said Sessions,

or by the Grand Jury, be named or appointed to receive the

san\c, for the use of such county or district ; and in default

thereof, such person or persons, so accountable, shall, by.

the said Sessions, by their order or warrant, be committed
to the common gaol, there to remain until such account be

ii'ade, or balance paid, or sulficicut sureties be given for the

mm.''

m



t-tr'if

i

RATErf.

M'^ Sec. 10. The coiinly or <listricl Tieiisiiicrs slinll not

pay out any money, raised as aforesaid and received Uy ilicrn,

ior any other purposes than those for which the sanu; was

raised ; or for which payment may otherwise, by hnv, be

made; and such Treasurers shall makeup their accouius

upon oath, of all their receipts and payments, at every. term

of the General Sessions, to be approved, or disapproved oi,

by the said Court, and such accounts shall be filed with the

Clerks of the Peace ; and no Treasurer shall compound for

any money to be raised, nor make any deductions for any

sums they shall pay to any persons, but such as they shall

account for by proper vouchers; and if any Treasurer sluill

offend herein, or neglect to make up his accounts as afore-

said, he shall be incapable again to serve as such Treasurer,

and shall, by the Sessions, be connnitted to gaol, vvithoiii

bail, there to remain until he fairly accounts with such Court,

and receives from the same, a certili(iate of his having pass-

ed his accotnits to their approbation."

^R. VII. Recoveky or Penalties. Ui^

By Sec. 14 of the aforesaid Statute. " All forfeitures

and penalties imposed by this Act, the prosecution and re-

covery of which have not been herein before provided lor,

may be sued for and recovered by any person who will pro-

secute for the same, or shall be sued for and recovered In

the Clerk of the Peace for the county or district within wliieii

the same were incurred, by order of the Court of General or

Q,uarter Sessions held in such county or district, by bill,

plaint, or information in any Court of Record within the Pro-

vince, in cases where such forfeiture or penalty shall be llic

sum often pounds or upwards ; and in all cases below the said

sum of ten pounds, before any two Justices of the peace, in

u summary manner, as in cas3s of debt : and on judgiiiciit

being given for the recovery of any such forfeiture or penalty.

the same, together with the charges of prosecution, sIiallaiKl

may, by warrant of distress, be levied on the goods andcliai-

telsof the offenders; and in case sufficient distress cannot bo

found whereon to levy the same, it shall be lawful for tlic

Court or Justices, by whom such judgment was given, t<i

commit such offender to the common gaol of the said county

or district, there to remain, withoiit bail or inainprizt", lor

any time not exceeding three months, unless the said lorfti-

ture and charges be sooner paid; and all the siikl forfeiture;)

and penalties, when recovered, after deducting any expense

incurred in prosecuting for the same, shall be paid to the

Treasurer of the counlv or district within which the same
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were incurred, to l)e applied in aid of llie rates assciissjil and ' •

•

collected bv virtue of this Act."

iUriNoTE. As nil the pcnnlties which arc by the Act di- I>irctiioru.

rented to be recovered before Justices, are to be sued for in

a summary manner, as in cases of debt, the proceedings and

tlie requisite Forms, until judn^ment, will be the same as in

such cases, and will be found set forth under the Title, —
Summary Trials. The proceedings after judgment, being

by warrant of distress and commiUnent, instead of the

cointnon writ of execution, the re(iuisite Forms, which may
readily be filled up so as to serve, will be found under the

Titles,—Distress, and Commitment.
The costs in such prosecutions will be the same us in

such summary causes for the recovery of debts.

VIII. Other Regulations concerning County Rates.

t. i jiK

'li
^ •<;«

Sec. 13, of the same Statute. '< It shall bo lawful for CoMpen.vt.

llie Justices in General or Quarter Sessions, from tiine to }'""•"
^"l*';

time, to order such allowances and compensations to be made "'' ""'

to the assessors, collectors, overseers, or direclois of work,

distributors of money, a?id constables employed in the execu-

tion of this Act, or under and by virtue thereof, which have

not herein before been provided for, from, by, or out of the

monies assessed, levied, and collected by and from any rate

under this Act, as to the said Justices in Sessions as afore-

said, shall appear reaso ^.able and proper." • • • . >

[Note. By the 6 W. 4, c. )i'2. No pecuniary allow-

ance or emolument shall be thereafter made to assessors.]

')'<» SiJSt Mf> :>».>' -j;;:,): j.Mi>i •>,JO I )iif ir> 'p-wxi

Sec. 15. "No person shall be deemed Incompetent to WiincssL*.

Ik; a witness for the execution of the purposes of this Act, or

ill any appeal or other proceedings instituted by virtue there-

of, by reason of his paying, or being liable to pay, towards

the aforesaid rates." i' • ' • ' • '; •» i sf^^ -'fn ?;')/ ::i.n>.

Sec. 16. No action shall be brought against any per- Ac«ion« lor

son, for any thing done under the Act, after six calendar P'"'"^<-'''<|'"8''

n , r -11 1- imder llie Act
months next after the fact committed ; and every such action

shall be brought in the county or district where the cause of

action arose; and the defendant may, at liiy election, plead

lliis Act specially, or plead the general isi^uc. and give this

Act and the special matter in evidence, on the trial ; and if

ilic defendant sliall succeed in any such uciion, ho shall re-

cover treble costs, -ii^ W 'i'i Afhl'i-U^' I
•'' M ''.(;•.>!)- i.'J if

i

• ii Willi
-I
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Sec. \1 iHi. 18. " No nitcs, orilcr*», or procceiliugs rc-

movt'il hy tTilioriiri. simll ho <iiiiisliud for want ofjorin only.

And no iictioi) shall ho connnon<H.>(l tigiuiist niiy |H3r8on wlio

shull luivo collected or roccived any luonoy on any rate wliich

slirtll ho (lunshcd on a certiorari, or otherwise, lor any money
collected or received on such rate, he fore the certiorari was

hrouii^ht ; hut the persons who have paid on such rate num;

than they ouu^ht to have paid, shall ho repaid, or have ilio

same allowed in the next rale."

Sec. li). All former Acts respecting county rates arc

herehy rciioaled.

The aforesaid Act is at present limited in its duration.

lyiurant of Distress to leu if nitcs pursuant to JUtatuk

I Vic. c. 35, before recited, i mil

County of one of the Constahles of ijio

— , in the said county of .

To A. C,
township of —

(Seal)

Whehkas, in and hy a rate and assessment, duly

made, assessed, estahlishod, and conlirmed, pursuant to iliu

Statute in that case made and provided, A. B., C. D., E. F.,

of the township of aforesaid, in the said county, yeo-

men, were severally and duly rated and assessed, for and

towards defraying certain county charges upon the said

county, for the year of our Lord one thousand eight hun-

dred and , in the several and respective sums follow-

ing, that is to say, the said A. B. in the sum of , the

said C. D. in the sum of , and the said E. F. in tlic

sum of —— . And whereas it hath been duly made to ap-

pear unto mo, A. M., Escpiirc, one of Her Majesty's Jus-

tices of the l*ca(c in and for the said county, on the oalli

of C k., one of the Collectors of the said county rates for

the said township of that the siiid several sums have

been severally and respectively demanded, of and from the

said A. B., C. D., and E. F., by him the said Collector,

but that the said A. B., C. 1)., and E. F., have each and

every of them neglected and refused, and doth, and do,

still neglect and refuse, to pay the said several sums, assess-

ed on them respccli^'oly as aforesaid : These are, therefore,

to require you the said Constable, forthwith to levy from

the goods and chattels of each and every of them the said

A. B., C. 1)., and E. F., the several sums before mention-

ed, as assessed against each antl every of them, r«js[)eciive-

ly. as aloresiiid. And if, within the space of six days, no.vi

after buch lew bv >uu mad<^, any of the buid several suinsol
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inonoy, n'sprciivcly, toijothrr with the rrnsonnMo clmr^os

of tiikiiig mid keeping the goods nnd chattels so distrniiicd,

ami also yonr leos for travel, and levying this vvarinnt, shall

not he paid, that then, in each nnd every case aforesaid,

wliorcin any of the said respective sums, with charges and

fpcs as aforc^sjiid, shall remain unpaid, you do sell the goods

and chattels distrained as aforesaid, in each and every such

case, and out of the money arising by such sale, you do de-

tain, in each and every such ease res|)ectively, the sum of

money, with charges and fees as aforesaid, so remaining un-

paid, rendering to each and every person aforesaid, so neg-

lecting and refusing to pay as aforesaid, the overplus on

demand, nnd that you do pay over as by law provided nnd

directed, the said several sums of money levied and receiv-

ed hy you for rates as aforesaid ; and that you certify to mo
what you shall have done in the premist^s. Given under my
linml anil seal, at , this — day of , in the year

of our liord 18—

.

-
. m

A. M., J. l\

m-

IlL^CEIVERS, sec—LARCENY.

-S- 1 ;., (

•' •-'-I'

\m:

•I

un RECOGNISANCE. .
, j 1 ! I

Rkcoonisance, is a bond of record, testifying the re-

cr^nisor to owe a certain sum of money to some other, nnd
the acknowledging of the same is to remain of record ; and .,^^^, ofSm
none can take it, but only a judge or officer of record. These ticos to iake

recognizances, in some cases, the Justices of the peace are Umognisun-

enabled to take by the express words of certain Statutes, but
*'*'*'

in'fether cases, (as for the peace and good behaviour, and the

like.) it is rather in congruity, and by reasonable intendment

of law, than by any express authority given them, either by

their commission, or by the statute law. It is now settled,

that a Justice of the peace is authorised to require surety of

the peace for a limited time, (e. g. two years,) according to

his discretion, and that he need not bind the party over to the

next Sessions only. 3 Burn's, 6. r,' > N -v^ tj:. Hi.'

Wheresoever any Statute gives them power to take a

bond of any man, or to bind over any man, to appear at the

assizes or sessions, or to take sureties for any niatter or cause,

they may take a recognizance : yea, wheresoever they have

i-'i'

)> u

f 'I- i
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t)f the Form
III' IlllCDjIJIli-

Afiinnnr of
tiil<iiij{ lliu

UucoyiiikiMiiri

anthniily givrn tlirm to rnnso n man to do a tliincj. tlioro. it

serins, llicy Imvo, in congruily, jjowor givon lliem to hind the

party hy rerofj^nisance to do it ; and if tlio party reluso to he

bonnd, tlio Jnstico nmy send him lo {,'aol. Hut he can take

no rocognisanco, hut only of such matters as eoncorn his ol-

(ico, and if ho do, it seems to ho void. Kvery ohiigation and

recognisaneo taken hy Justices of the peace, nuist ho matin

to our Lord the hinf^, on pain of imprisonment of any |)or.

son that shall take it otherwise. It nuist also contain llio

name, place of ahodc, and trade or calling, hoth of principal

and sureties, and the stims in which they arc hound. And it

is most cotnmonly suhject to a condition, which is either in-

dorsed or underwritten, or contained within the l)ody of it.

«ipon the performance of whicii the recognisance shall be

void. fd. G-7.

When the parties arc to enter into recognisance, riill

them by their names, thus ; " You A. B. acknowledge to

owe to our Soi'C7'eign Lord the King, the sum of , (im\

you C. D., acknowledge to owe to our Sovereign Lord

the King, the sum. of , to l)e levied of your 7-espcctirc

goods and chattels, lands and tenements, for the use of our

said Lord the King, his heirs and successors, if defavU

shall be made in the conditionfollowing ; that is lo say, if

you the said A. Ji., shall make default in apjicaring at

^c." But the parties need not sign it. And it is usual for

the Justices to mark at the foot of the examination, A. M., in

£40 to appear, &c., and from such short note mak(^ oatn

record afterward. Yet the recognisance is a rnatt(>r of record

presently, so soon as it is taken and acknowledged, although

it be not made up. When it is made up, if the Justice shall

only subscribe his name, without his scd to it, this is well

enough ; and that may be in either of these sorts, acknoiiJ-

ledged before me A. M., or only to subscribe his name thus,

A. M. Id. 7-8.

Note. Where parties are bound over to the Sessions,

the Justices should certify the recognisances to that Court, but

in felonies, and in other cases where persons are bound over lo

the Supreme Court, the Justices must certify such rccogui-

sances there ; at the first term of each Court respectively.

The Judges of Oyer and Terminer are the proper Judges

whether recognisances ought to be estreated or spared. And

by parity of reason, it shoidd seem, that the Justices of the

Peace, in the Quarter Sessions, should have the like pouor.

in respect of ortencps cognisable there. 5 Hum's, 8.
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1<4 Hvco'^maance wilh Sureties.

County of
^

Bk it rcinoinbored, that on tho — tluy of

5 , iii tlio — year of the reign of our Lady

Victoria, of the United Kingdom of (Jrcat Britain and Ire-

land, Uiieen, J)efeiider of ihe Faith, A. O. of , in

llie said county of
,
yeonuin, and A. S. of , in

ihc county aforesaid, yeoman, and IJ. S. of in tho

county aforesaid, labourer, personally came before mc, A.

M., Esquire, one of the Justices of our Lady the Queen,

assigned to kee[) the peace in the said county, and acknow-

ledged themselves to owe to our said Lady the Cluecn, that

is to say, the said A. (). the sum of twenty pounds, and

the said A. S. and R. S. each the sum of ten pounds, se-

parately, and of good and lawful money of the Province of

Nova Scotia, to be made and levied of their goods and

chattels, lands and tenements, respectively, to tlje use of

our said Lady the Queen, her heirs and successors, if tho

said A. 0., shall make default in the condition hereunder

written, .! ^..( / . . , . ,
•

, . ,^ ,
. . .

^^^ ^

Acknowledged before me,
, ,, .

;,, ., A. M. ;,; ,

Tho condition of the above written Recognisance is

such, that if'tho above bound A. (). shall personally appear

before the Justices of our Sovereign liady the Queen, as-

signed to keep the peace within the said county, and like-

wise to hear and determine divers felonies, trespasses, and

oilier misdemeanors in the said county committed, at the next

General Sessions of tiie Peace, [or before the Justices of Her
Majesty's Supreme Court for the Province of Nova Scotia, at

the next term of the said Court,] to be holdcn in and for the

said county, then and there to answer to our said Lady t\ ?,

dueen, for and concerning the [here state the qffe t

charged against the party,] with which said offence th,

saidgiA. O. stands charged before me the said Justice, and

lo do and receive what shall by the Court be then and there

enjoined him, and shall not depart the Court without licence,

then the above written Recognisance shall be void.

Recognisance to prefer a Bill of Indictment and give

1 :1ii

^%

1

'4'

'

i,r i\ t;

County of ) Be it remembered, that on the — day of

cV 5 , iu the — year of the reign of our Lady
Victoria, of the United Kingdom of Crreat Britain and Ire-

land, Queen, Defender of the Faith, A. I. of , in the

57
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said county, yooman, personally cnme before me, A. M.,

Esquire, one of the Justices of our said liudy tite Qiiccn,

assigned to keep the peace in the said county, and acknow-

ledged himself to owe to our said Lady the Queen, the sum

of pounds, of good and lawful money of the Province

of Nova Scotia, to be made and levied of his goods and

chattels, lands and tenements, to the use of our said Lady

the Queen, her heirs and successors, if he the said A. 1,

shall fail in the condition hereunder written.

Acknowledged before me, A. M.

The condition of the above written recognisance is

such, that whereas one A. O., late of —— , was, this pre-

sent day, brought before the Justice above mentioned, by the

above bounden A. I., and was by him cliarged with the

felonious taking and carrying away ol

the goods of him the said A. I., and thereupon was com-

mitted by the said Justice, to the common gaol in and for

the said county ; if therefore, he the said A. I. shall and

do, at the next term of the Supreme Court, to be holden in

and for the said county, prefer, or cause to be preferred,

one bill of indictment, of the said felony, against the said

A. O., and shall then also give evidence there, conceriiiiii,'

the same, as well to the jurors that shall then enquire of thi;

f^aid felony, as also to them that shall pass upon the trial of

the said A. O., that then the said recognisance to be void,

or elge to stond in full force for the Queen.

-^' '"*]'"* Recognisance to give Evidence. "^ "^
' >'

County of > Be it remembered, that on the — day of

5 , in the — year of the reign of our Sove-

reign Lady Victoria, of the United Kingdom of Great Bri-

tain and Ireland, Queen, defender of the faith, A. W of

, in the said county, yeoman, did come before me, A.

M., Esquire, one of the Justices of our said Lady the

Queen, assigned to keep the peace of the said county, and

acknowledged himself to owe to our said Lady the Queen,

the sum often pounds, of lawful money of the Province of

Nova Scotia, to be made and levied of his goods and chat-

tels, lands and tenements, to the use of our said Lady the

Queen, her heirs and successors, if he the said A. W. shall

fail in the condition hereunder written, t
,>

Acknowledged before me, ...;-.- A. M.

The condition of the above written recognisance, is

co();nisances

''k'

A. I. of

at next t(

j •*''S*l'!-;

t
'' i'^ir.

.

..

-

4wd •
.. *

'•
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such, tliat if the above hoMndcn A. W. slitill personally

appear at the next term of Her Majesty's Supreme Court,

to be holdcn at in and for the said county, and then

and there give such evidence as he knowcth, upon a bill of

indictment to be exhibited by A. I. of
,
yeoman, to

the Grand Jury, against A. O., late of , labourer, for

feloniously stealing the property of the

said A. I. ; and in case the said bill be found a true bill,

then if the said A. W. shall then and there give evidence

to the jurors that shall pass on the trial of the said A. O.,

upon the said bill of indictment, and not depart thence

without leave of the Court, then this recognisance to be

void, otherwise to remain in its full force. . w

If the parties arc bound over to the Sessions, the re-

co<](nisances must, of course, be filled up accordingly.

Where the record of the recognisance is required on an es-

treat, or for any other purpose, it must be made up accord-

ing to the foregoing form, in each case respectively. It will

however be sufficient in the first instance, to send into the

Court, minutes of the recognisances, after the following

Forms :—

•

.:>^!:>,!' f.;,

.

llr.'V .:

County of

Of the Party charged. ,'< '

The Queen, r

'. '. va. -
' ^ I'r

*•» »'^ '»'
: A. O., for—(state the ofience.) ^ •

The said A. O., bound in £ , and A. S. and B.

S. of , yeomen, bound as sureties, in £ each,

conditioned for the appearance of the said A. O. at the

next term of the , for said county, to answer, &,c.

day of , 1837. Before me, [or us.]

A. M., J. P.

I." i.iii

Of the Prosecutor or fVitness.

County of > The Queen,
vs.

A. O., for—
A. I. of

,
yeoman, is bound in £iO to appear,

v.tc. at next term of the for said county, to prosecute,

(t,c. day of

1-1,::

-, 1837. Before me,

A. M., J. P.

•'-'i:
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' REGISTRY OF DEEDS.
" By the 4 W. 4, c. 14. 4 V. '266. Persons who liuvc

executed deeds of couveymice of lands within this Province,

may appear before any Juatice of the Peace, and acknow-

lodge, upon oath before him, their signing, sealing, and de-

livering such deeds ; and such Justice shall make and set

down in writing, a memorandum, signed with his hand, upon

the deed of conveyance, stating the day and year when the

Bald acknowledgement and oath were taken ; whereupon the

registrar of deeds, in the place where such deed of convey,

ance is required to be registered, shall register the same, to-

gether with the said memorandum of acknowledgment, in

the same manner as deeds are by law directed to be regis-

tered. '''» [!''i*j'i^p\>1 f' "y .r- Mi.'i.'Vij '.;! !fi {)•»(//*•; mJj >i->Mi

The registrar of deeds, or any of his deputies, may

register any deed of conveyance, as heretofore, on the oatii

of one of the subscribing witnesses to the same, or upon a

certificate on the deed, written and signed by a Justice of

the Peace, that one of the subscribing witnesses to such deed

had personally appeared before the said Justice, and had

made oath that the said deed had been duly executed by the

party or parties by whom the same purported to be executed,

in the presence of such subscribing witnesses ; and such cer-

tificate shall express therein, the day and year when such

witness appeared and made oath to the execution of such

deed, and such certificate shall also be registered.

Sec. 3. There shall be paid to the Justice, taking the

aforesaid acknowledgment, and making the said memoran-

dum thereof, or granting the said certificate, the fee of one

shilling, and no more. Perpetual.

IS

REPLEVIN, see TRESPASSES.

'Sm

RESCUE.
Rescue, signifies a forcible setting at liberty, against

law, a person arrested by the process or course of law. It

seems that it is necessary, that the rescuer should have

knowledge that the person is under arrest for a criminal of-

fence, if he be in the custody of a private person ; but if lie
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Ik; in ihc custody of an ofliccr, there, at liis jx^ril, lie is lo

lake notice of it. A hindrniice of a person to he arrested,

that has committed felony, is a miH()(!ineanor, hiit no felony :

but if tlio party bo arrested, and then rescued, if tho arrest

were for felony, the rescuer is a felon, if for treason, a traitor,

if for trespass, fineablo. 3 Ihirri's, 10.

By tlic 7 Vic. c. .*}. Scss. IHM. For tiic ro*;ulation ivrj-on* r.-*-

of the Provincial Penitentiary. ??ec. *25. Every person wlio '"'.""B f-';"-

victM til Itu

shall rescue any criminal or convict who shall be ordered to ^,,11,^ „,•

be imprisoned within the Provincial Penitentiary, either dur- leloiiy. ,,

ing the time of his conveyance to tho said Penitentiary, or

of his imprisonment therein, and also, every person who
shall aid in any such rescue, shall be guilty of felony : and
every person having tho custody of any buch criminal or

convict as aforesaid, or being employed by the person hav-

ing such custody as a keeper, under-keeper, turnkey, assis-

tant, or guard, who shall knowingly and wilfully allow such

convict to escape ; and also, every person who, by supply-

ing arms, tools, or instruments of disguise or otherwise, shall

in any manner aid any such criminal or convict in any es-

cape, though no escape bo actually made, and every person

who shall attempt to rescue any such criminal or convict, or

aid in any such attempt, though no rescue be actually made,

shall be guilty of felony, and every person having such cus-

tody as aforesaid, who shall carelessly allow any such crimi-

nal or convict to escape, shall be guilty of a misdemeanor,

and, being lawfully convicted of such misdemeanor, shall bo

liable to fine and imprisonment, or to both, at the discretion

of the Court.

tilt k''

REVENUE.
I. TiDii VVaitbus.

J'f;.-';'

hiw Dy tho 4 W. 1, c. 48. Hoc. 2:]. 4 V. lU'2, If tlio

master or owner of the ship, in which goods are entered for

exportation as aforesaid, shall unnecessarily delay unlading

the part or parts of her cargo entered to be landed, or shall,

after the unlading thereof, delay for a space longer than ten

days, proceeding on her voyage, and departing from the Pro-

vince, with the goods so to bo exported, the said master or

owner shall pay each and every day to the tide waiter em-
ployed to attend such vessel, during such delay, the daily

pay established for a lido waiter to receive from the Province,

.'I

/H:I
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wlion on duty ; and on rcfusa), it siml! bo lawful ibr sucli

tide waiter to recover the same in a summary way, before

one Justice of the Peace for the county or place within which

such tide waiter shall have been so employed.

II. Smuggling. ;

By whom
goodt), &.C.

lial«lu tu for-

(i'lluro niiiy

bo seized.

Enluriii^

douses, &c.
»o scarclj for

Hiniigglcd

jjoods.

By the 4 W. 4, c. 50. 4 V. 320. All goods, and all

ships, vessels, and boats, and all carriages, and all cattle,

liable to forfeiture under any Act relating to the cclonial

revenue, shall and may be seized and secured by any officer

of the colonial revenue, or by any person employed lor that

purpose, with the concurrence of the board of revenue ; and

also by any sherift', or deputy sheriff of any county or dis-

trict, or by any Justice of the Peace therein, or by any per-

son, who in any place distant more than ten miles from any

office of a collector of impost, shall, by tl)e warrant of any

Justice of the Peace, granted upon information, made on

oath before him, of any such forfeiture, be appointed to seize

and secure any boats, carriages, or cattle liable to forfeiture,

and every person who shall in any way hinder, oppose, mo-

lest, or obstruct any officers of the colonial revenue, or any

j>erson so employed as aforesaid, or any such sheriff, deputy

sheritV, Justice of the Peace, or other person appointed by

any Justice, in manner aforesaid, or any person or persons

acting in their aid or assistance, shall for every such offence

forfeit the sum of one hundred pounds.

Sec. 5. It shall be lawful for any officer of the colo-

nial revenue, to enter in the day time, into any house, shop,

cellar, or other building whatsoever, wherein such officer

shall have reasonable cause to suspect or believe any goods

to be, or to be concealed or deposited, which are liable to

forfeiture under any Act relating to the colonial revenue,

provided, that before sucb entry made, information on oatli

shall be given to some one Justice of the Peace, for the

place where such house, shop, cellar, or other building is

situate, that such officer has reasonable cause to suspect and

believe, that goods, liable to forfeiture as aforesaid, are de-

posited or concealed therein ; and immediately on such in-

formation being laid or given, such Justice shall, and he is

hereby enjoined and authorised, forthwith, but at some time

between sun-rising and sun-setting, to go with such officer

to such house, shop, cellar, or other building, and then and

rh'jro to enter with such officer, or to authorise him to enter

and search for such goods, if the doors be open, but if the

doors be fastened, and admission denied, then, after first
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Prosecutions

njijuiiiiit stnug-

»loil goodn,

beforiJustiffiS

demanding to be admitted, and dorlaring the purpose for

which siich entry is demanded, it shall be lawful for such

Justice, and he is hereby required, to direct and order such

officer, forcibly to enter into such house, shop, cellar, or

other building, and to search therein for any goods forfeited,

and to seize all goods liable to forfeiture under any Act re-

lating to the colonial revenue.

Sec. 8. If any person shall by force or violence, a?- Assaulting

sault, resist, molest, hinder, or obstruct any officer of the otiiceiV
^

colonial revenue, or other person employed as aforesaid, in

the exercise of his office, or any person acting in his said

aid or assistance, such person, being thereof convicted, shall

be adjudged guilty of a misdemeanor, and shall be proceed-

ed against as such, and punished at the discretion of the

Court before whom such person shall bo tried.

Sec. 10. Subject in all respects to the control and

order of the board of revenue, vessels and goods seized,

shall be delivered into the possession of the collector for the

district, who shall cause appraisement thereof to be made,

by three competent persons on oath, and if on such ap-

praisement made and signed by the appraisers, it shall ap-

pear, that any goods, or any cattle, or carriaajes, used in

the removal there>f, which have been seized, is, or are, not

of the full and reasonable value of forty pounds, then, and

in every such case, but not otherwise, nor for any ship seiz-

ed, an information in writing, may, if the party who made
the seizure thinks proper so to proceed, be exhibited in the

name of such collector, before any two Justices of the Peace,

resident in the district of such collector, charging the said

goods or other thing seized, to be forfeited under some par-

ticular section or sections in the information to be referred

to, of the Act under which the seizure is made, and praying

the condemnation thereof; and upon such information being

exhibited to the said Justices, they shall, under their hands

and seals, grant a summons, requiring all persons claiming

or having any interest in the goods or things seized, to ap-

pear at the place, day, and hour in such summons to be

specified, there to claim such goods, and answer the infor-

mation, otherwise the goods will be condemned : and a copy

of such summons shall, at least eight clear days before the

time of appearance, be served upon the person from whose
possession the goods were taken, or shall be left at, or affix-

ed openly, to the house, building, or place, or the ship, ves-

sel, or boat, if there remaining, from which the goods were
taken ; or at two or more public jilaces nearest to the |)laco

of seizure
; and if any party shall appear to answer such in-

or
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Appeal from
ilecision of
Justices.

formation, the said Jii«licos shall hear and determine the

.same, and acquit or condemn the goods or things, as the

right may be ; but if no person appear, judgment of con-

deinnation shall be given, and tlic Justices shall issue a war-

rant to the collector, requiring and authorising him to sell the

goods seized, by public auction, after such notice of sale as

shall be appointed by the warrant, and after paying the ex-

pense of proceedings, to pay over one third jjart of the nett

proceeds of the sei/.ure, to the party who seized the goods

condemned, another third part to the Overseers of the poor

of the town or place where the goods or things condemned
shall be seized, for the benefit of the poor of such town kj:

place, and the remainder, as the board of revenue shall ap-

point.

Sec. 11. If either the party prosecuting, or claimant,

be dissatisfied with the judgment given on such information,

he shall be entitled to appeal therefrom, to the Sujireme

Court, at its next sitting in the county or district for which

the collector is appointed ; and such appeal shall be allowed,

upon sufficient security being given to the satisfaction of tlio

said Justices, by bond, to abide the decision of the said Su-

preme Court ; and if the appeal be by the claimant, the se-

curity shall be given in treble the appraised value of iho.

goods, and the proceedings shall be sent to such Court, and

the said Court shall, upon such appeal, hear and determino

the same in a summary manner, and confirm or reverse the

judgment of the inigislrates, and with or without costs, as

to such Court shall seem lit ; and if there be judgment of

condemnation, shall order the sale as aforesaid.

Sec. 1'2. U any goods, or any ship or vessel, shall

uecuriiy goods be seized as forfeited, under any Act relating to the colonial

or vessels revenue, it shall be lawful for the Judge or Judges of any
sei/e .

Court, having jurisdiction, to try and determine such seizures,

with the consent of the collector of impost, to order the de-

livery thereof, on security by bond with two sufficient sure-

ties, to be first approved of by such collector, to answer

double the value of the same, in case of condemnation ; and

such bond shall be taken to the use of His Majesty, in the

name of the collector of impost in whose custody the goods,

or the ship or vessel, may be lodged ; and such bond shall

be delivered and kept in the custody of such collector; and

in case the goods, or the ship or vessel, shall be condemned,

the value thereof shall be paid into the hands of such col-

lector, who shall thereupon cancel such bond, and all the

provisions of this clause shall extend to prosecutions before

two Magistrates as aforesaid. Annual.

Dulivering on
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By the 6 W. 4, c. 8, Sess. 1836, it is enacted. That Entering and

it shall be lawful for the officers of His Majesty's Customs, examining

the officers of Impost and Excise, the Sheriffs and Magis- nl^axl.'*

""

trates throughout this Province, and any person holding.

a

commission for that purpose from tiie Lieutenant Governor,

logo on board any vessel, or boat, within any port, bay,

creek, or iiarbour in this Province, and also to go on board

of any vessel or boat hovering within three marine miles of

any of the coasts, bays, creeks, or harbours thereof; and in

cither case, freely to stay on board such vessel or boat, as

long as she shall remain within such port or distance ; and if

any such vessel or boat be bound elsewhere, nnd shall con- > •'

'

linue so hovering for twenty-four hours after the master shall
""

have been required to depart, it shall be lawful for any of the

above enumerated officers, or person, to bring such vessel

or boat into port, and to search and examine her cargo, and

tn examine the master upon oath, touching the cargo and

voyage ; and if there be any goods on board, prohibited to

be imported into this Province, such vessel or boat, and the

cargo laden on board thereof, shall be forfeited ; and if the

said vessel or boat shall be foreign, and not navigated ac-

cording to the laws of Great Britain and Ireland, and shall

\me been found fishing, or preparing to fish, or to have

been fishing within such distance of such coasts, bays,

I creeks, or harbours of this Province, such vessel or boat,

and their respective cargoes, shall be forfeited; and if the

niaster or person in command thereof, shall not truly answer

the questions which shall be demanded of him in such exa-

|inination, he shall forfeit the sum of one hundred pounds.
'

Sec. 2. All goods, ships, vessels, and boats, liable to Seizing goods

forfeiture \mder this Act, shall and may be seized and secur-
^'^''*'^ *'

N by any such officer of the Customs, officer of Impost

|;iiid Excise, Sheriffs, Magistrates, or otner person holding

Isiich commission as aforesaid ; and every person who shall

Tin any way oppose, molest, or obstruct any such Officers, P<'""l'y/'>''

bhciins, Magistrates, or other persons aforesaid, m the eX" otticers,

crcise of his office, or shall in any way oppose, mdlest, or

obstruct, any person acting in their aid or assistance, shall,

[or every such oflence, forfeit two hundred pounds.

Sec. 3. All goods, ships, vessels, and boats, which
(^„gfoclv of

khall be seized as being liable to forfeiture under this Act, goods ami

fciallbe forthwith delivered into the custody of the Collector vessels seized

Comptroller of the Customs, at the Custom Housem

commenced ^/''""'.^„.

|!?ainst any officer as aforesaid, magistrate,, or other person
,.^ra, &n,

'

'\t to the place where the same were seized.

Sec. II. 1-2 vL 13. No action shall be

'sSSl

1

\\
'

56



•^8 REVENUE.!

i(.

-hu

Caitificate

of probable

cause.

fbi.:!"

.. .! •/!•••'

I.', I.,

. hi""

authorised to seize as aforesaid, for any thing done in the

exercise of his office, until one calendar month after notice

in writing of such action shall have been delivered to him,

or left at his usual place of abode ; and every such action

shall be brought within three calendar months after the

cause thereof ; and such officer, magistrate, or other person

aforesaid, may, within one calendar month after such notice,

tender amends to the party complaihing, or his agent, and

may plead such tender in bar to any action ; and if the jury

shall find the amends sufficient, they shall give a verdict for

the defendant.

Sec. 15. If the Judge or Court before whom any

such action shall be tried, shall certify upon the record, that

the defendant or defendants in such action acted upon pro-

bable cause, then the plaintiff shall not be entitled to more

than two pence damages, nor to any costs of suit.

Sec. 18. This Act shall not go into force, or be of

any effect, until His Majesty's assent shall be signified there-

to, and an order made by His Majesty in Council, that the

clauses and provisions of this Act shall be the rules, regula-

tions, and restrictions respecting the fisheries on the coasts,

bays, creeks, or harbours of the Province of Nova Scotia.

I i

'I ' f RIDING DISORDERLY.
i i'.TMi',

IJ'

.i;»/

.'(S"-

By the 4 G. 4, c. 23. 3 V. 166. « It shall not be

lawful for any person to ride at full speed, or gallop any

horse, mare, gelding, mule, or ass, on any street or public
j

highway in any of the towns within this Province. Every
|

person offending against this regulation, shall, upon convic-

tion on the oath of one credible witness, before any one I

Justice of the Peace, forfeit and pay, lor each and every

offence, the sum of ten shillings ; and in case of refusal or[

neglect to pay, the same shall be levied by warrant of dis-

tress on the goods and chattels of such offender ; and fori

want thereof he shall be committed by such Justice to tliel

county jail, for a period not exceeding forty-eight hours,

[

All prosecutions under the Act, shall be commenced in for-

ty-^ight hours after the committing of the offence ; and all|

monies arising from fines under the Act, shall be paid in

the hands of the treasurer of the county, and be applied

the repair of highways in such county. Temporary.

For directions with regard to prosecutions for tlu! (

II
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r done in Iho fence mentioned in the foregoing Act, and for the requisite

Forms, see, respectively. Titles,—Information, Summons,
Conviction, Distress, Commitment.

I.

11.

,i;uil

RIOT. -.1 'Kl

<WIJH : :<nWhat is a Riot. ,

lUm, AND BY whom, THK SAME MAY BE
, ;

RKSTKAINED.

'^^it. \i I. What is a Riot.
jU; up 'I-

;;tf;rv(rf !.-:; 7 < . --r
,

• • ;. ,..:i. > : '
'-^i; ;

When three persons, or more, shall assemble them-

selves together, with an intent mutually to assist one ano-

ther against any who shall oppose them in the execution of

some enterprise of a private nature, with force or violence,

against the peace, or to the manifest terror of the people,

whether the Act intended were of itself lawful or unlawful,

it" they only meet to such a purpose or intent, although

they shall after depart of their own accord, without doing

any thing, this is an unlawful assembly. If after their first

meeting they shall move forward towards the execution of

any such Act, whether they put their intended purpose in

execution or not ; this, according to the general opinion, is

a rout : And if they execute such a thing indeed, then it is

i\riot. 5 Burn's, 14. i
, ,,

Three persons, or more.] There must be this number
at least, for there can be no riot where there are no more
persons than two. Women arc punishable as rioters, but

infants, under the Jige of discretion, are not persons within

the aforesaid description, punishable as rioters. Id. 15.

Assemble themselves together.] It seems agreed, that

if a number of persons being met together at a fair, or mar-

ket, or church aisle, or on any other lawful and innocent

occasion, happen, on a sudden quarrel, to fall together by

the ears, they are not guilty of a riot, but of a sudden affray

only, of which none are guilty, but those who actually en-

gage in it. Yet it is said, that if persons, innocently as-

sembled together, do afterwards, upon a dispute happening

to arise among them, form themselves into parties, with pro-

mise of mutual assistance, and then make an affray, they arc

guilty of a riot ; because upon their confederating together

with an intention to break the peace, they may as properly

be said to be assembled together for tliat purpose, from the

'MW^ i
I^IH QR^P Ik4^m w

liii'iRw jSi^

:ii^^ffiiPi
Ifei

-'-^iwl
''i^»
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time of sucli confederacy, us if their first coming loi^etlicr

had been on such a design. An assembly of u man's friends,

for the defence of his person, against those who threaten to

beat him, if he go to snch market, Slc, is unlawful
; for

he who is in fear of such insults, must provide lor his siiftty.

by demanding the surety of the peace against the persons by

whom he is threatened, and not make use of such violent

methods. But an assembly of a man's friends, at his own
house, for the defence of the possession of it, against such

as threaten to make an unlawful entry, or for the defence of

his person against such as threaten to beat him in his house,

is indulged by law ; for a man's house is looked upon as his

castle. He is not however to arm himself and assemble his

friends in defence of his close. If any person encoiuagcs,

or promotes, or takes part in riots, whether by words, signs.

or gestures, or by wearing the badge or ensign of the riot-

ers, he is himself to be considered a rioter, for in this case.

all are principals. Id. 15-16.

hi the execution ofsome enterprise of a private nature.\

It also seems agreed, that the injury or grievance complain-

ed of, and intended to be revenged or remedied by such an

assembly, must relate to some private quarrel only ; as the

inclosing of lands in which the inhabitants of a town claim u

right of common, or gaining the possession of tenements, the

title whereof is in dispute, or such like matters relating to

the interests or disputes of particular persons, and no wav

concerning the public ; for wherever the intention of such

an assembly is to redress public grievances, as to pull down

enclosures in general, or reform religion, and the like, it is

Id. 16.

Against the peace, or to the terror of the people.] It

seems to be clearly agreed, that in every riot there must be

some such circumstances, either of actual force or violence,

or at least of an apparent tendency thereto, as are natinallv

apt to strike a terror into the people ; as the shew of armour,

threatening speeches, or turbulent gestures ; for every such

offence must be laid to be done, to the terror of the people.

And from thence it clearly follows, that assemblies at wakes,

or other festival times, or other meetings for exercise of com-

mon sports or diversions, as wrestling, and such like, are not

riotous. But it is not necessary in order to constitute this

crime, that personal violence sliould have been committed.

From the same ground also, it seems to follow, that it is

possible for three persons, or more, to assemble together with

an intention to executo a wrongful act, and also actually to

perfonn iIhmi intended enterprise, without being rioters; as

high treason.
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if a man assemble a suitable company, to cany away a pi'^cc

of timber, or other thing, whereto he pretends a right, that

cannot be curried without a great number, if the number be

not more than are needful for such purpose, although another

man hath better riglit to the thing so carried away, and that

this act be wrong and unlawful
;
yet it is of itself no riot,

except there be withal threatening words used, or other dis-

turbance of the peace. Much more may any person, in a

peaceable manner, assemble a fit company to do any lawful

thing, or to remove or cast down any common nuisance

:

Thus, every private man, to whose house or land any nui-

sance shall be erected, made, or done, may, in a peaceable

manner,, assemble a fit company, with necessary tools, and

may-remove, pull, or cast down, such nuisance, and that

before any prejudice received thereby ; and for that purpose,

if need be, may also enter into another man's ground. Thus,

a man erected a wear across a cornnjon river, where people

have a common passage with their boats, and divers persons

assembled with spades, crows of iron, and other things ne-

cessary to remove the said wear, and make a trench in his

land who erected the wear, to turn the water, so as they

might the better take up the said wear ; and they did remove

the said nuisance ; this was hulden neither any forcible entry,

nor yet any riot. :
? I't - : :

But in the cases aforesaid, if in removing any such

nuisance, the persons so assembled, shall use any threaten-

ing words, (as to say—they will do it, though they die for it,

or such like words,) or shall use any other behaviour in ap-

parent disturbance of the peace, then it seems to be a riot

;

and therefore, where there is a cause to remove any such

nuisance, or to do any like act, it is the safest, not to as-

semble any multitude of people, but only to send, one or two
or if a greater number, yet no more than are needful, and
only with fit tools, to remove, i)ull or cast down the same ;

and that such persons attend to their business only, without

disturbance of the peace, or threatening speeches. Id. 16-17.

fVhether the act intended icere of itself laivful or un-
lawful.] It hath been generally holden, that it is no way
material, whether the act intended to be done by such an
assembly be of itself lawful or unlawful ; from whence it fol-

lows, that if three or more persons assist a man to make a
forcible entry into lands, to which one of them has a good
right of entry, or if the like number, in a violent and tumul-

tuous manner, join together in removing a nuisance, or other

thing, which may lawfully be done in a peaceable manner,

ihey are as properly rioters, as if the act intended to be done
bv them were never so unluvvful. Id. 17.

'f^M
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11. How AND BY WHOM TUB SAME MAY BE UESTRAlNKU.

M) By the common law, any private person may lawfully

endeavour to suppress a riot, by staying those he shall see

engaged therein, from executing their purpose, and also by

stopping others whom he shall see coming to join them.

However, it seems extremely hazardous for private persons

to proceed to these extremities ; and such violent methods

seem only pro[)er against such riots as savour of rebellion,

Id. 17.

Also, by the common law, the sheriflf, constables, and

other peace ofliceis, may and ought to do all that in them

lies towards the suppressing of a riot, and may command all

other persons to assist therein. Id. 18.

By the 34 Ed. 3, c. 1. " The Justices of the Peace

shall have power to restrain rioters, and to arrest and chns-

tise them, according to their offence : and cause them to be

imprisoned and duly punished, according to the law and

custom of the realm, and according to that which to them

shall seem best to do, by their discretions and good advise-

ment."
'*" And this Statute hath been liberally constrained for the

advancement of justice ; for it hath been resolved, that if a

Justice find persons riotously assembled, he alone, witliout

staying for his companions, hath not only power to arrest the

offenders, and bind them to their good behaviour, or imprison

them if they do not offer good bail ; but that he may also

authorise others to arrest them, by a bare verbal command,

without other warrant ; and that by force thereof, the per-

son, so commanded, may pursue and arrest the offenders in

his absence, as well as presence. Also it is said, that after

a riot is over, any one Justice may send his warrant to arrest

any person who was concerned in it, and also that he may

send him to gaol, till he shall find sureties for his good be-

haviour. But it seems to be agreed, that no one Justice hath

auy power, by force of this Statute, either to record a riot

upon his own view, or to take an inquisition thereof after it

is over. Also, if one Justice, proceeding upon this Statute.

shall arrest an innocent person as a rioter, it seems that he

is liable to an action of trespass, and that the party arrested

may justify the rescuing himself, because no single Justice

is, by this Statute, made a judge of the said offence. Id. 18.

If a Justice, acting as a Judge, by any Statute whatso-

ever empowering him so to do. make a record upon his view

of a riot committed in his presence, such record shall not be

traversed ; for the law gives such uncontroulable credit to

all matters of record made by any Judge of record, as such.
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that it will nevor admit of an av(Tinciit agJiiiist the truth

thereof. l(L 19.

Kf ,.
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RIVERS.
By the 6 »Sl 7 G. 3, c. 1. 1 V. 122. If any person or

persons shall unlawfully and maliciously break down, or cut

down, the bank or banks of any river, or any sea bank, or

dykes, whereby any lands shall be overflowed, or damaged,

every person so offending, being thereof lawfully convicted,

shall be adjudged guilty of felony, and shall suffer death, as

in cases of felony, without benefit of clergy. Perpetual.

The proceedings and the Forms, on informations lodg-

ed with a Justice for the offence mentioned in the foregoing-

Act, will be the same as in other cases of felony, and will

be found under the respective Titles,—Information, War-
ranf, Examination, Commitment,

'*fa

As to Fisheries in Rivers, see, Title,—FISIIEIUES.

ROBBERY, see LARCENY.

li<> ii*> JiK.

ROGUES, &c., see VAGRANTS.

' SABBATH, see LORD'S DAY.
:\\ I

/

SALT.
By the 32 G. 3, c. 4. 1 V. 292. ' All salt, exposed

to sale in any part of the Province, shall be measured by the

officers appointed for that purpose ; and such officers shall

be sworn to the faithful discharge of their duty, and upon
refusal to accept of the said office, or being guilty of any
neglect or misbehaviour in the execution of the duties there-

of, they shall severally forfeit and pay, for the use of the

poor of the town in which they reside, a sum not exceeding

three pounds, to be recovered before any two Justices of the

Peace for the same county. All salt, imported into the

Province, shall bo subject to the foregoing regulations."

Perpetual.

k
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i)'i' Hy tlio no (J. 3, (\ 4. '2 V. 'JOO, mnde In nddilion to,

and amondincnt of the hcforo inoiilionod Act, it is enacted.

" 'J'Imt ull sail dcTivoro<| (Voiii any sliip or vessel to any tiiick-

man, or any otiior person, without having been duly and rrmi.

larly admeasured by the proper oflicer appointed by the

C/Ourt of Sessions to survey the same, shall be forfeited, or the

value thereof, to, and for the use of the))oor of the townsliip,

Sec. G. Every measurer of salt who shall undertake to

attend the atlnieasurement of the same from more than ono

vessel, Qt one and the same time, shall forfeit for every bucIi

offence, forty shillings, to be recovered before any one Jus-

tice of the I*eace, by warrant of distress, and to be applied

for county purposes.

Sec. 7. Such measurer shall receive two pence, for

every hogshead of salt measured by him, to be paid by the

seller of the same. Perpetual.

In prosecutions before Justices, on either of the forc-

ing Statutes, the like proceedings must be observed as in

similar cases already mentioned in this work, directions con-

cerning which, with the recjuisite Forms, which may readily

be made to serve, will be found under the resi)ective Titles,

Information, Summons, (.onviction. Distress.

Toanlior in«y

recover tli«

flmoiiiit of

tiieir rlinrgo

t»ofi)reJustices

FiXcmption?

ot Teuclieis.

SCHOOLS: '

Rv the .5 Vic. c. 20. Sess. 1342. It is enacted that,

hereafter the tfiacherof any school may recover from the pa-

rents of any scholar, or from the person liable for the amount,

his charge for instruction of such scholar, according to any

ngreeiTjent, whether written or verbal, before any Justice or

Justices of the l*eace, or other Court, upon evidence of such

agreement, and tlie service performed thereunder, notwith-

standing in such agreement, or any subscription paper, such

parent or other person may have joined for any sum, or as a

subscriber towards any sum which may exceed the ordinary

jurisdiction of such Justice, Justices or Court, and notwiili-

standing the cngagenent for tiie s;aid scholar's instruction by

the year or otherwise, may exceed such jurisdiction: Pro-

vided the amount due and demanded for instruction pf such

scholar, and for wliich sucii suit is brought, do not exceed

such jurisdiction.
"'

Sec. 2. The teachers of the several Academics estab-

lished or support .d under any Law of this Province, shall be

exempted from the performance of statute labour, and from
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miliiia duly, in the snme manner as licensed teachers ofcom-

nion schools are now by law exempted. AW limited.

By the 8 Vic. c. 25, Sess. 1845. The previous genera! Penalt* for

Acts for the establishment and support of Schools, are re- J^^^'Jj"'""

'"'

pealed, and by Sec. 18 of the said Act, if any trustees or

teachers shall wilfully make or render a fraudulent or incor-

rect account or statement on any return, report, certificate,

or affidavit, re<iuircd under the provisions of this Act, for

the purpose of obtaining Provincial aid for any schools, or

for any teachers or trustees, whether the said schools are

rnminon or grammar schools or academies, such trustees or

teachers shall be liable to a penalty of five pounds, to be

sued for, recovered, and received by the Clerk of such

Board of Commissioners, in a summary manner, before any How racover-

two Justices of the Peace for the coimty where such school "'^'^•

is situate, with costs of suit, and the said clerk is hereby

required to sue for and recover such penalty—one half to

his own use, and the other half to be paid to the Commis-
sioners for the general purposes of this Act. Temporary.

As the sums of money mentioned in the foregoing clau-

ses are to be recovered in a summary manner, directions as

to the proceedings, together with the Forms, will be found

under the Title,—Summary Trials.

)\,'! si ,\UAl
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"'' SEAMEN. (MERCHANT.) -^-^r'^^-^'

Bv the Statutes of the 6 W. 4, c. 48, Sess. 18.36, and
lhfi4Vic. c. 50, Sess. 1841, various enactments and regu-

lations are made, relating to Seamen, hired and serving on

[board of merchant ships belonging to this Province, and

I

trading to other countries ; which regulations, for the sake

of convenience, will here be arranged and recited in the lol-

I

lowing order. '"' " ''
'

•=';'•''•'• .'" ' "!

vi; :

I. Agreement.
ri- ,1

Sec. I , of the first mentioned Statute. " It shall not be Nature and

lawful for any master of any ship or vessel, registered in and a^Mmant
tjelongingto this Province, trading to parts beyond the seas,

or out of this Province, to carry to sea on any voyage,

either from this Province, or from any other place, any sea-

jinan or other person, as one of his crew or complement,
[(apprentices excepted,) without first entering into an agree-

jiuent in writing with everv such seaman, specifying what
59

• >1.')J/; .10) fi

tlu^a
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i

Stipulation at

to tale of vei>

lel.

Inn ''10

to II'

1 -1*11.0 .1

Retervation

at to ID' ill

for racorery

of wagea.

inontlily or other wages encli such sonniaii \» to he paid, iIk;

capacity in which ho is to act, and the nature of tJte voyage

in which the ship is intended to be employed, so that ttm

seaman may have some means of judging of the prohablo

period for which he is Hiiely to l)e engaged ; and the said

agreement shall contain the day of the tnonth and year in

which the same shall be made, and shall be signed by tliu

master in the first instance, and by the seamen, respectively,

at the port or place where such seamen shall be respectively

shipped, and the master shall cause the same to be, by, or

in the presence of the party who is to attest their rcspectivo

signatures thereto, truly and distinctly read to every sucli

seaman, before he shall be required to sign the same, in or-

der that he may be enabled to understand the purport and

meaning of the engagement he enters into, and the terms to

which he is bound.

Sec. 2. Every such agreement shall be in the form,

and shall contain true entries under their respective licads,

of the several particulars set forth in the schedule to this Act

annexed, so far as the same can be ascertained ; and the

owner and the master of every such ship, or one of them,

shall, on reporting his ship's arrival at her port of destina-

tion in this Province, deposit, or cause to be deposited widi

the Collector of the Customs at l,jcIi port, a true cony of

such agreement, attested by the signature of the master, to

the intent, that every person who may be interested in any

such agreement, may at all times have the means of know-

ing the terms and conditions thereof.

Sec. 3. "It shall be lawful for the master or owner

of any such ship, proceeding to a port where it may be

deemed advisable to sell the same, to insert in the said agree-

ment, a clause or stipulation, providing for such sale at any

designated port or ports, during the voyage described in sucti

agreement, and for the discharge of the crew at such port

or ports, or either of them, upon such sale taking place;

which said stipulation shall however distinctly and clearly

express what amount of wages shall be paid to the seamen

on board of such ship, upon the sale thereof at any and

each of the said port or )X)rts, whereat it is proposed to sell

|

the same, and whether any and what increased rate of wages
|

is to be paid upon the sale of such ship, and the discharge

of the crew.

Sec. 5. " No seaman, by entering into or signing such

agreement, shall forfeit his lien upon the ship, nor be de-

1

prived of any remedy for the recovery of his wages, which

seamen are now lawfully entitled to, against cither the ship,
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the iiiRHtcr, or owners thereof ; nor bIiuII any ngrccnieiit

inuile contrary to, or inconsistent with the provistionH of thJH

Act, or any chiusc whereby a seaman shall consent to forego

the right which the niarilnno law gives him to wages, in the

case of freight earned by shi|j^ subsequently lost, or con-

taining any words to that effect, be valid or binding on any

seaman signing the some ; and that in case!* in which it may
k necessary that thca^. mcnt should be produced, to sus-

luin a claim on the part ol a xf-atnan, no obligation shall lie

iipoti the seaman to produce the siinie, nor shall any <^eaman

liiii in any suit or proceeding for the recovery of his wages,

for want of the |)roduction of any such agreement, or ofany
deposited copy thereof as aforesaid, or for the want of any

notice to produce the same."
*

I

I

Schedule vi this Act referred to.

An Agreement, made pursuant to the directions of an

Act of the General Assembly of Nova Scotia, passed in the

sixth year of the reign of His Majesty King William the

Fourth, between the master of the ship , of the

port of , of the burthen of tons, and the several

|)crsons whose names are subscribed hereto.

It is agreed by and on the part of the said persons, and
they severally hereby engage to serve on board the said ship,

in the several capacities, against their respective names ex-

pressed, on a voyage from the port of to

[here the intended voyage is to be described, as nearly as

can be done, and the places at which it is intended the

ship shall touch, or if that cannot be done, the naiure of
the voyage in which she is to be employed,] and back to

the port of , and the said crew further engage, to

conduct themselves in an orderly, faithful, honest, careful,

and sober manner, and to be at all times diligent in their

respective duties and stations, and to be obedient to the

lawful commands of the master, in every thing relating to

the said ship, and the materials, stores, and cargo thereof,

whether on board such ship, in boats, or on shore—[Aere
may be inserted any other clause which the parties may
Ihink proper to be introduced into the agreement, provided

j

that the same be not contrary to, and inconsisterU toith

this Act.] In consideration of which services to b^ duly,

honestly, carefully, and faithfully performed, the saM mas-
ter doth hereby promise and agree to pay to the said crew,

byway of compensation or wages, the amount againsit their

#^

:.*
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names respectively expressed. In witness whereuf, tlie said

parties liave hereto subscribed their names, on the dayu

against their respective signatures mentioned. "»»> ui ,7

!'«. '1

/;";, U

»;'( It'

«•; .

; »;..i

in: i-i

t/a,i'^

m

M .^
S^
a> ^

. , ii . . . I.I' t . . ! • • 1 ; ,

;

^<!
a
»
aW Q.

.l>'l ..;.; r-.j , .1 ( 1 .,' Ii • -
' ..

'

3

..<. -

a
1 * ' ;' i

- : 1
'

;
1

'

'

-1 n
•<

; = ( t( -:.;• '[ '' *u',iv'

J' '

i:' u:i

n
a

c
5
5
X

_

>M
n

» 2 ^-j
•1 3 Bl ^
-' S-S 3
O -I u O

d i 5 "

» T

rt •<

9 (D

3 - •

CD IB

= 03

§ S

ei 3; 09

•^ Z. 3
~ O <*

S.S »
• a =

3

•tiV



SEAMEN, (merchant.) 469

•nvr, Sec. 23. Nothing in this Act, or in any agreement, i:„i,.riiig Jib

shall prevent any seaman or person belonging? to any n»er- Nu«y

chant ship, from entering into His Majesty's Navy, nor shall

such entry be deemed a desertion from such ship, or irjcur

any forfeiture of wa^es, clothes, or cHects, or other thing

;

and no clause or matter shall be introduced into any ship's

articles, or agreement, by which any penalty or forfeiture is

agreed to be incurred by a 8eaman>, upon h.h 3ntry into His!

Majesty's Service.

-uii:-: ' II. Absenck .vni> I)Bs]:n'rio.N'.

By Sec. 6, of the said Act of the 6 W. 4. ^« In easy ^^v'''*'"S '."

a seaman siiaii at any tune alter havuig signed an agreement jiiii'isivmiiii

as herein before mentioned, neglect or refuse to join the ship ii);ru»iiii;iii

on board of which he shall have engaged to serve, or shall re-

fuse to proceed to sea in her, or shall absent himself there-

iVoni without leave, it shall be la^vful for any Justice of the

Peace in any part of this Province, near to the place where

such ship shall happen to be, upon complaint of the fact,

made upon oath by the master, mate, or owner thereof, and

such Justice is hereby required, by his warrant, to cause

such seaman to be apprehended and brought before iiim, and

in case such seaman shall not give a reason to the satisfaction

of such Justice, for his neglect, refusal, or absence, as the

case may be, upon due proof of such neglect, refusal, or ab-

sence, it shall be lawful for any such Justice, to connnit

such seaman to the county or district gaol, or to the house

of correction, there to be kept to hard labour, for a period

not exceeding thirty days. Provided always, that in case
, .

such seaman, on being apprehended and brought before the

said Justiee, shall consent to join the ship, and proceed on
the voyage for which he shall have agreed, it shall be lawful

for the said Justice, at the request of the master, instead of

committing such seaman, to cause him to be conveyed on

board the said ship, or to be delivered to the master, for the

purpose of proceeding on the voyage ; and also to award to

the master, such costs incurred in the apprehension of the

seaman, as to such Justice shall seem reasonable, not ex-

ceeding, in any case, the sum of two pounds, exclusive of

gaol fees ; which shall be chargeable against, and may be

abated from the wages to grow due to sueli seaniun."

Sec. 9. If any seaman, after having signed such agree- I'orteiiuiv, fiti

I

iiientas aforesaid, or after the ship on board which he shall iii»soru:e iVom

have agreed to serve, shall have left her lirst port of clear-
'''"^"

ancc, and before the period for which he shall Imvo agreed

^m

ijM

iil

ii^mtaa^a
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SKAMEN. (MEllCHANT.)

to serve, siiull be completed, shall wilfully, and without leave

absent himself from the ship, or otherwise from his duty, he

shall, (in all cases not of absolute desertion, or not treated

as such by the master,) forfeit out of his wages, to the mas-

ter or owner of such ship, the amount of two days p^iy, for

every twenty four hours of absence, and in a like proportion

for any less period of time, or at the option of the said master,

the amount of such expences as shall have been incurred in

hiring a substitute to perform his work ; and in case any sea-

man while he shall belong to the ship, shall without sufRcient

cause, neglect to perform such his duty as shall be reason-

ably reqtiircd of him by the master, or other person in com-

mand of the ship, he shall be subject to a like forfeiture for

every such oHTence, and of every twenty four hours continu-

ance thereof; and in case any such seaman, after having

signed such agreement, or after the ship's arrival at her port

of delivery, and before her cargo shall be discharged, shall

(juit the ship without a previous discharge, or leave from the

master thereof, he shall forfeit to the master or owner, one

month's pay out of his wages ; Provided always, that no such

forfeitures shall be incurred, unless the fact of the seaman's

temporary absence, neglect of duty, or quitting the ship,

shall be duly entered or recorded in the ship's log-book

;

which entry shall specify truly the hour of the day at which

the same shall have occurred, and the period during which

the seaman was absent or neglected his duty, the truth of

which entry it shall be incumbent on the owner or master, in

all cases of dispute, to substantiate by the evidence of the

mate, or some other credible witnesses."

Sec. 11. " Every seaman who shall absolutely desert

the ship to which he shall belong, shall forfeit to the owner

or master thereof, all his clothes and eflfects, which he may

leave on board, and all wages and emoluments to which he

might otherwise be entitled,—provided, the circumstances

attending such desertion be entered in the log book, at the

time, and certified by the signature of the master and mate,

or other credible witness ; and that an absence of a seaman

from the ship, for any time within the space of twenty four

hours immediately preceding the sailing of the ship, without

permission from the master thereof, or for any period how-

over short, under circumstances plainly shewing that it was

his intention not to return thereto, shall be deemed an abso-

lute desertion ; and in case any such desertion shall take

place in parts beyond tlie seas, or out of this Province, and

the master of the ship shall be under the necessity of engag-

ing any seaman as a substitute for the deserter, at a higher
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rate of vvnges than that stipulated in the agreement to he paid

to the seaman deserting, the owner or master of the ship shall

be entitled to recover from the deserter, hy summary pro-

ceeding in the same manner as wages are by this Act made
recoverable, any excess of wages which such owner or mas-

ter shall pay to such substitute, beyond the amount which

would have been payable to the deserter, in case he had duly

perforiTied his service pursuant to his agreement."

,iii.
III. Wages.

'Si

Linhility nl

siiretieB U*r

snatiian.

Sec. 7. Whenever any seaman, who shall have re-

ceived an advance in money, on his being shipped and sign-

ing the usual agreement, and for whom any person shall

have become surety, and as such subscribed the agreement

by this Act prescribed and required, shall neglect or refuse

to proceed on his voyage, such surety shall repay any ad-

vance made to such seaman ; and if the master or owner of

the ship shall be compelled to procure another seaman, and
thereby be put to any encreased and additional expense, be-

yond the wages agreed to be paid to the seaman so neglect-

ing or refusing to proceed on his voyage, the surety, in ad-

dition to paying the advance of money made to the seaman,

shall also be obliged and required to pay, and shall pay, any

such additional expense incurred as aforesaid ; Provided,

the said additional expense do not exceed in the whole, one
half the sum of money so advanced to such seaman, and
which the surety is to return.

Sec. 8. The signature of any party becoming such Signatiirps oi

surety, subscribed to the agreement, opposite to the name of actionTa^"
the seaman for whom he shall become surety, in the proper gainst tiiem.

column of such agreement, shall be sufficient, without any
other agreement or contract, to render the said surety liable

to the responsibilities, and for the payments herein before

mentioned ; and if any surety shall neglect or refuse to fulfil

such responsibilities, or to make such payments as aforesaid,

when thereto liable, it shall be lawful to sue such surety, in
,

like manner and before the same Justice, Justices, or Court,

as debts of the like amount are or may by law be recoverable,

and on production of such agreement, jind on proof of the

same being properly executed by the seaman, as herein be-

fore required, and on proof of the signature and execution

thereof by the surety, and also on proof of tlie neglect or re-

fusal of the seaman to proceed to sea, on the voyage in such

agreement mentioned, judgment shall be given against such
surety, as well for the advance paid to such seaman, as for

*il
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any such additional expense ns may have been incurred, to

the extent herein before mentioned, together with costs as

allowed by law in cases of debt of the hke amount.

Sec. J 4. Every payment of wages to a seaman shall

be valid in law, notwithstanding any bill of sale or assign-

ment which may have been made by any such seaman, of

such wages, or of any attachment or incumbrance thereon

;

and no assignment or sale of wages, made prior to the earn-

ing thereof, nor any power of attorney expressed to be ir-

revocable for the receipt of any such wages, shall be valid

or binding upon the party making the same.

By the beforementioned Act of the 4 Vic. c. 50, tiie

following enactments are made with regard to wages :

Sec. 1 . Repeals the thirteenth, sixteenth, seventeenth,

and eighteenth Sections of the aforesaid Act of the 6 W. 4,

c. 48, which Sections relate exclusively to the payment and

recovery of wages.

Sec. 2. The master or owner of every ship shall, and

he is hereby required to pay to every seaman entering into

such contract as is provided in and by the said Act, the

v.iiges due to such seaman, if the same shall be demanded

within twenty-four hours after the seaman shall have been

discharged by the master or owner, or the cargo shall have

been delivered ; and in case any njtister or owner shall neg-

lect or refuse to make i)ayment, in manner aforesaid, he

shall, for every neglect or refusal, forfeit and pay to the

seaman the amount of two days pay for each day, not ex-

ceeding ten days, during which, payment shall, without

fiuHicient catise, be delayed beyond the period at which such

wages are hereby required to be paid, as aforesaid ; for ilie

recovery of which forfeiture the seaman shall have the same

remedies as he is by law entitled to for the recovery of his

wages : Provided (dways, tliat nothing in this Act contain-

ed shall extend to the cases of ships employed on voyages for

which seamen, by the terms of their agreement, are com-

l)ensated by shares in the profits of the adventure. ,'' }"

Sec. 3. In all cases of wages, not exceeding twenty

pounds, which shall be due and payable to a seaman for his

services in any ship as aforesaid, it shall be lawful for any

two Justices of the Peace, in any part of this Province, near

to the place where the ship shall have ended her voyage,

cleared at the Custom House, or discharged her cargo, or

near to the place where the master or owner upon whom res-

pectively the claim is made, shall be or reside, upon com-

plaint on oath, to be made to such Justices, by any such sea-

man, or on his behalf, tieclaring the amotint of wages due to
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liim as aforesaid ; and that tlie same have been demanded

and refused to Ikj paid by sucli master or owner, or the agent

of tlie ship, or the [)erson in charge thereof, to issue a writ of

attachment in the form annexed to this Act, and to cause the

same to be levied on the goods and cimttels of such master

or owner, and for want thereof, on the ship in respect of the

service on board which the wages are claimed, or on the

tackle or apparel thereof, to be held, or sufficient bail to be

taken in stead thereof, to abide the event of such suit, and in

and by such writ of attachment, or without such writ, if not

insisted on by the plaintiff, then in and by the usual writ of

I

summons issued by Justices of the peace, but directed to the

sheriff of the county or iiis deputy, to summon such master

[or owner to appear before such two Justices to answer such

I

complaint, and upon the appearance of such master or owner,

or in default thereof, on due proof, under oath, of his having

been so summoned, such Justices are hereby empowered to

exa'Tiine upon oath of the parties and their respective witnes-

ses, (if there be any,) touching the complaint and the amount

of wages due, and to make such order for the payment

thereof, with costs as hereafter provided, or discharging the

defendant with his costs, as shall to such Justices appear

reasonable and just, and in case such order shall not be

obeyed within two days next after the making thereof, it

shall be lawful for such Justices to issue their warrant in the

form annexed to this Act, directed to the Sheriff or Deputy
Sheriff of the county, to levy the amount of the wages
awarded to be due, with the costs, by distress and sale of

Ithe goods and chattels of the party on whom such order for

Ipayment shall be made, rendering to such party the overplus

|(if any shall remain of the produce of the sale) after de-

Idiicting thereout all the charges and expenses incurred by

Ithe distress and levy, and in the enforcement of the Justi-

Ices' order ; and in case sufficient distress cannot be found, it

jshall be lawful for the said Justices, in and by their said

jwarrant, to cause the amount of the said wages and expen-

Ises to be levied on the ship, in respect of the service on
Ihoard which the wages are claimed, or the tackle and appa-

[rel thereof; and if such ship shall not be within the juris-

diction of such Justices, or if the costs of the defendant,

hvhen awarded to him, shall not be paid, then the said Jus-

lices are hereby empowered to cause the party upon whom
|ihe order for payment shall be made, to be apprehended
land committed to the common gaol of the county, there to

remain, without bail, until payment shall be made of the

pount of the wages so awarded, and of all costs and ex-
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pensos attending the recovery thereof; or if such party In;

the plaintiff, tliere to remain for the space of three dnyg, or

until payment shall be made of the costs awarded to the de.

fendant : Provided always, that neither of such Justices

shall be anywise interested as part owner, consignee, or

otherwise, in the ship for the service on board which the

wages are claimed, or be of kin to the owner, consignee or

master, thereof.

Sec. 4. Any party plaintiff, aggrieved by the judg.

ment of the said Justices, may appeal to the Supreme

Court, within five days, witiiout giving any appeal bond or

security ; and all proceedings before the said Justices shall

thereupon be stayed ; and the party appellant shall enter

his appeal, and proceed thereon before the said Supreme

Court, at the first term ; and the Judges thereof shall iry

the cause again, and give final judgment thereon ; but the

defendant or defendants, in any case, shall not be entitled

to such appeal.

Sec. 5. The fees, to be taken in all causes before

such Justices, for the recovery of seamen's wages as nfore-

said, shall be as follows :

a. ,1-' Justices Fees.

>,' /! ! •• .I.ii.l't

On Writ of Summons,—two shillings.

On Writ of Attachment and Affidavit,—three shillings,

On Judgment, for both Justices,—three shillings.

On Warrant,—one shilling.

On Subpoena,—one shilling. '

.-'
=» m ' .• - '^f

f',» f-

Attorneifs Fees.

For attending Trial, if the sum awarded be less tliBnj

ten pounds,—Eleven shillings and eight pence.

If ten pounds, or upwards,—one pound three sliillingi|

and four pence.
'. IKI- ,.'f '•>.,<•,-. ,11 !,

"'' Sherifs Fees.

i

I - :l; ; .'M'-r i

HieFor the service of every Writ of Summons,
shilling and six pence. '

' - '
"^^'-^ •--' '^< i^^»; ^* '

; For levying under every Writ rf A^achment and Sor-

vice,—six shillings and six pence.

For Attachment Bond,—three shillings.

Poundage on all monies received on Warrants,—one

shilling in the pound. ^ :>'<fv}''^?. «.»<
. Mf» myi .ii(?i
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'] '
For serving Wurrunl,—live sliilliDg:^. .

Travel,— ill reo pence per mile.

For the custody of any ship, or the tackle or nppnrel

thereof,—five shillings per day.

Witnesses' Feci.

Sonnieh, us in the discretion of the Justices, may bo Witnes*eii

(Itemed proper, p -ovided the same do not exceed two shil-

lings and six pence for each day's attendance, and travel

ner mile,—three pence.

Sec. 6. From and after the passing of this Act, no

suit, for the recovery of wages of any seaman for his ser-

vices on board of any ship or vessel belonging to, or regis-

tered in, this Province, uidess the same exceed twenty

pounds, shall be brought in the Court of Vice Admiralty.

Sec. 7. In any case where an Attachment shall bo

issued under this Act, the levy of such Attachment shall be

iiiid be deemed to give to the sc",man, at whose suit the

same shall be issued, the same lien and preference on and

ill respect of the ship, her tackle, apparel or furniture, as if

such seaman had proceeded in the Court of Vice Admiralty.

Sec. 8. In case a Bill, now before the Legislature,

entitled, an Act to incorporate the Town of Halifax, shall

pass into a law, then, and in such case, so soon as the Mayor's

Court, in such Bill mentioned, shall be established and in

operation, all the powers and duties hereby conferred upon
two Justices of the Peace shall be exercised by such Mayor's

Court, within the jurisdiction of such Court ; and any writ,

order, or warrant, herein mentioned and referred to, shall

be issued from, and made by, such Court; and such writs

and warrants, in all cases, to bo directed to the City Marshall,

and signed by the City Clerk.

Sec. 9. This Act shall not go into operation, or be of

any clfect, until llcr Majesty's pleasure shall be made known
thereon. Perpetual.

Juriitdiclion
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As it is directed that the sums which the sureties for a
seaman may be liable to pay, in consequence of his default,

shall be recovered in a summary manner, as debts of the like

amoiuit, the same proceedings and Forms must be used for

Mich recovery, before a Justice x)r Justices, as in the case of

other debts sued for before them, and for which see Title,

yiimruary Trials.
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Tlie requisite Forms in suits for the recovery of seamen's

wages pursuant to the Act Inst recited will be found at the

end of this Title.

IV. Skcreting Seamen.

Bv Sec. 12, of the before mentioned Act of the G W,

4, c. 48. "If any person shall, either on ship board, or

on shore, harbour or secrete a seaman, who shall have sign-

ed an agreement to proceed on a voyage to parts beyond the

seas, and shall have deserted or absented himself without

leave from his ship, knowing, or having reason to believe

him to be a deserter, or to be absent without leave, every

person so oft'ending, shall for every such seanjan so harbour-

ed or secreted, forfeit and pay twenty shillings ; and no debt

exceeding in amount five shillings, incurred by any seaman,

after he shall have signed any such agreement as aforesaid,

shall be recoverable until the voyage agreed for shall have

been concluded; nor shall it be lawful for any keeper of a

public bouse, or of a lodging house for seamen, to withhold

or detain any chest, bed, or bedding, clothes, tools, or other

effects of any seaman, for any pretended debt alleged to

have been contracted by any such seaman, and in case an»

such chest, bed, bedding, clothes, tools, or effects as afore-

said, shall be withheld, or detained contrary to this Act, it

shall be lawful for any Justice of the Peace, in any part of

this Province, upon complaint on oath to be made by any

such seaman, or on his beiialf, to enquire into the n>alter,

and if he shall see right, by warrant under bis hand and seal,

to cause any such property or effects so withheld or detained

contrary to this Act, to be seized and delivered over to the

seaman."

Note. The form of a complaint of the detainer of

the seaman's effects, contrary to the foregoing clause, and

also of the warrant for seizing such effects, will be found at

the end of the Title.

V. Sickness of Seamen.
h<;

By Sec. 19 of the same Act of the 6 W. 4. " Every

ship belonging to, and sailing from this Province, to any

place out of the same, shall have and keep constantly on

board the same, a sufficient supply of medicines, suitable to

accidents and diseases arising on sea voyages, which shall

be renewed from time to time as shall be rc(]uisite ; and in
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case any default shall be made in providing or keeping sup-

plied such medicines, or in case any of the seamen shall re-

ceive any hurt or injury in the service of the ship, the ex-

pense of providing the necessary surgical and medical advice

and attendance, and medicines, which the seaman shall

stand in need of, until he shall have been cured, or shall

have been brought back to some part of this Province, shall

be borne and defrayed by the owner and master of the ship,

or one of them, without any deduction whatever on that

account from the seaman's wages."

VI. DjSCHAROINO and LKAVING SeAMEN ABROAD.

Sec. 20 of the said last mentioned Act. " No master

of any ship, belonging to, or owned in this Province, shall

discharge any person of his crew, whether British subject, or

foreigner, at any port or place in any of His Majesty's do-

minions out of this Province, without the previous sanction

in writing of the Governor, Secretary, or other officer ap-

pointed in that behalf by the Government there, or of the

principal officer of the Customs, or of two respectable mer-

chants resident at, or nearest to the port or place where

such ship shall be ; nor shall he discharge any such person

at any other place out of this Province, without the like pre-

vious sanction in writing of His Majesty's minister, consul,

or vice consul there, or of two respectable merchants there,

all which said several functionaries and merchants, are here-

by authorised in a sutnmary way, to enquire into the grounds

of any such proposed discharge, by examination on oath,

and thereupon to grant or refuse such sanction, according to

their discretion, having regard to the objects of this Act.

Sec. 21. No such master shall be at liberty to leave

behind at any place abroad, either on shore, or at sea, any
person of his crew as aforesaid, on the plea of such person

not being in a condition to proceed on the voyage, or having

deserted from the ship or otherwise disappeared, unless

upon a previous certificate in writing of one of such func-

tionaries or merchants as aforesaid, if there be any such at

or within a reasonable distance from the place where the

ship shall then be, if there be time to procure the same, cer-

tifying that such person is not in such condition, or has de-

serted or disappeared, and cannot be brought ; and all such

functionaries and merchants as aforesaid are hereby autho-

rised, on the application of any such master, to enquire, by

examination on oath, into the circumstance, and to give or

refuse such certificate, according to the result of such ex-

amination."

iM
.:;!
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Sec. 4 of the sairie Act. *' If any inaslcr of any siicli

sljip us aforesaid, shall carry out to sea, any Hcurnaii, (tip-

prciiliccs cxce|)te(l.) without havinj^ first eulcrtil into such

agreement as is hereby rer(uiretl, he sliall for every such ol-

feuce forfeit and pay the sum of five [)otmds, for or in ro-

spect of every such Hcaniari he shall so carry out contrary to

this Act ; and if any muster siiali neglect to cause the agree-

ment to be disiinclly read over to each such seaman, as hy

this Act he is enjoined, he shall for every such neglect for-

feit and pay the siin» of five pounds; iind if any master

shall neglect to deposit with the Collector of the Customs, a

copy of the agreement hereby required to be made and de-

posited as aforesaid, or shall wilfully deposit a false copy of

any such agreement, he shall, for every such neglect or of-

fence, forfeit and pay the sum of five pounds."

iSec. 10. '-In oil cases wljerc the Seaman shall have

contracted for wages by the voyage or by the run, and not by

the month or other stated period of time, the amount of foi-

feitures to be incurred by Seamen unc^er litis Act, shall ho

ascertained in manner following, that is to say :—if the whole

tinte spent in the voyage agreed upon shall exceed one ca-

lendar month, tho forfeiture of one month's pay. expressed

in this Act, shall be accounted and taken to be a forfeiture

of a sum of money bearing the same proportion to the wholt'

wages, as a calendar month t 'tfdl bear to the whole time spent

in the voyage ; and in like n.;.nner, a forfeiture of two days

pay, or less, shall be accounted and taken lo be a forfeiture

of the sum bearing the same proportion to the whole wages,

as the same period of time shall bear to the whole time spent

in the voyage ; and if the whole lime spent in the voyage,

shall not exceed one calendar niont!), the forfeiture of one

month's pay shall be accounted and taken to be a forfeiiure

of the whole wages contracted for; and if such time shall

not exceed two days, the forfeiture of two days pay shall be

accounted and taken to be a forfeiture of the whole wages

contracted for, and the master is hereby authorised to abate

the amount of all the forfeitures herein before enacted, out

of the wages of any Seaman incurring the same.''

Sec. 15. " Upon the discharge of a seaman from tiie

ship in which he shall have served, he shall be entitled lo re-

ceive from the master a certificate of liis service and dis-

charge, specifying the period of service, and the time and

place of the discharge of such seaman ; which certificate

shall be signed by the master, and if any master shall refuse
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to give surli corliflcnto to nny such soamnn, wltln \{ l.nviii^

ronsonnbic cause for his roCusal, lie simll, for ovf»r\ n\c\\ ol-

feuce, forf(Mt and pny to him, tho sum of five pounds."

' Sec. y(i. All penalties and forfeitures imposed l»y Mnnnpr

this Act, and for the recovery whereof no specific mode is <'>vrriiij|

^

herein before provided, shall and may be recovered, with
l\llJ^ "^^,.

costs of suit, in manner follovvinj^, that is to say.— All penal-

ties and forfeitures not exceedini^ ten pounds, shall be re-

coverable at the suit of any person, by information and simi-

mary proceeding before any three Justices of the Peace, in

any part of this Province, for the county where the oftence

shall be committed, or where the oflender shall be, which

Justices shall have full j)ower to levy the amount of any such

penalty or forfeiture, and costs, by distress and sale; of the

offender's goods, or by commitment of the oflender, for the

non payment of the amount ; and all penalties and forfeitureti

cxceedingten pounds, shall and may be recovered with costs

of suit in any Court of Record ; and all penalties and forfei-

tures mentioned in this Act, for which no specific apj)lica-

lion is herein before provided, shall when recovered, be paid

and applied in manner following,—one moiety thereof shall

he paid to the informer, or person upon whose dif^covery or

information the same shall be recovered, and the residue

shall be paid over to the (^Commissioners or Overseers of the

poor for the town or place wherein the ofience shall have

been committed, or the offender shall be sued. Provided

always, that it shall be lawful for the C-ourt before which,

or the Justice or Justices before whom, any proceedings shall

be instituted for the recovery of any pecuniary penalty im-

posed by this Act, to mitigate or reduce such penalty, as to

such Court or Justices respectively shall appear just and reason-

able, in such manner however, that no such penalty shall be

reduced below one half of its original amount ; And provided

also, that all proceedings so to be instituted, shall be com-
menced within two years next after the commission of the

oH'once, or within six calendar months after the return of tin;

offender to this Province, if such ofience shall have been

committed without the limits tliereof."

By Sec. 27, it is enacted, that this Act, and nothing

therein contained, shall extend to any ship trading coastwise

between any port of this Province, and any other port or ports

therein, or to any shin which by the Act passed in the fourth

year of His present Majesty's reign, entitled, " An Act for

the support and regulation of J.ight Houses," is directed to

pay duly under such Art. as a coasting vessel. Perpetual.

• II

'm^.



480

I

SKAMKN. (mkrchant.^T

NoTH. For llio rocovpry of tho ponnllios dirrcto.l hy

iho fore^oinf< Art to l>o sjhmI j'or l)clor(j three Justices, lln»

same procoediijgs must bo ohsurvcd, and the same f>[onnrnl

Foriiis will serve, as in other similar cases for tho recovery of H
{Kiiialties before Justiccj; for which proceedings and FormM, I and r(

see respectively, Titles,—Information, Summons, Conviction,

Distress, Commitment. .
• ,11 -v

Form of Complaint of refusal ofa Seaman to join M8 Ship,

pursuant to Articles of Af^reement

:

—On Sec. 6, 0/

thefoi'cgoinf^ Statute, 6 IV. 4, c. 48. '

County of^ Tnr, infornialion and complaint of A. I.,

5 at present of , in the said county, master

of the , called the , belonging to the port of
,

in this Province, and now lying in this port of , in tlio

said county, made on oath this— day of , in the year

of our liOrd one thousand eight hundred and , before

me A. M., Esquire, one of Her Majesty's Justices of the

Peace in and for the county aforesaid.

The said deponent saith, that A. S., who has signed

articles of agreement, and is now under the same, as a sea-

man of the said , called tho , for a voyage from

the port of , in this Province to , in tho , hatli

neglected and refused, and still doth neglect, to join and go

on board of the said , in order to proceed in heron the

said voyage, pursuant Ic his said agreement. And hereupon

the said A. I., prayeth the warrant of n)e the said Justice,

to issue against the said A. S., to apprehend and bring him

before me, to answer unto the said complaint.

A. I. -I,.;

Before me, «:

A. M., J. P. '
..

;-

1!'''

Warrant thereon. - .1, ^,^)

To each and every of the Constables of the

township of , in the said county.

County of

[Seal.]

Whrreas information and complaint on oath hath on

this — day of , in the year of our Lord one thousand

eight hundred and , been made before me, A. M.,

Esquire, one of Her Majesty's Justices of the Peace in and

for the said county of , by A. I., at present of ,

in the said county, master of the called the ,
be-

longing to the port of , in this Province, and now ly-
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iiig in thia port of in the said county, that A. S., who
lias signed articles of agreement, and is now under the same
n.s a scanian of the said — , for a voyage from the port of

in this Province, to in the , hath neglected

and refused, aiui still doth neglect to join and go on board

of tiic said —— , in order to proceed in her on the said

voyage, pursuant to his said agreement, contrary to the Sta-

tute in such case provided : These are therefore to requiro

and comm» id you the said Constables, and every of you,

forthwith lo make diligent search after, and to apprehend

the said A. S., and to bring him before me, to answer unto

ti.e said complaint, and to be further dealt withal according

to law. Herein fail you not. Given under my hand and
gpal, at aforesaid, the day and vear first above written.

A. M., J. P. ;

Conmitment on the foregoing complaint, on Seaman's re-
'

' fusal to join tfie Ship.

Comity of
^ A. M., Esquire, one of the Justices of out

y Lndy the Queen, assigned to keep the peace
[Seal.] within the said county ; To the keeper of the

common gaol at in the said county,—These are in Her
Majesty's name to chargie and command you, that you re-

ceive into your said gaol, the body of A. S., a seaman be-

longing to the , called the , belonging to the port
*

of in this Province, and now lying in this port of ,

which said A. S., has been a[>{)rehended on my warrant and
brought before me, on the complaint of A. I., ntaster of the

said for neglecting and refusing to join the said ship,

ill order to proceed in her on a voyage from the port of ,

ill this Province, to in the , pursuant to articles

of agreement entered into by him the said A. S., to serve as.

such seaman on board of the said , for the said voyage,

which said complaint hath on thi.i day been duly examined

into and fully proved before me, and which said A. S., still

refuses to join the said , and to serve as such seaman

onboard of her for the said voyage, and him the said A. S.,

safely keep at hard labour in the said gaol for the space of

days, pursuant to the Statute in such case made an<J

provided. Herein fail you not. Given under ni} hand mii
seal, at aforesaid, on this — day of , ii: the year

of our Lord one thousand eight hundred and . .

''"^
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voyage, or for absence from the ship without leave, t!ie

Complaint, Warrant, and Connnitinent, must be filled up

accordingly.

Complaint of a Seaman to recover H'ages : Pursuant to

I Sec. 3 of the before recited Act, of the 4 Vic. c. 50.

County of ) The complaint of C. D. of in tho

y said county, mariner, made on oath this — day

of , in the year of our Lord one thousand eight hundred

and , before us A. M. and A. R., Esquires, two of

Her Majesty's Justices of the Peace in and for the said

county.

The said deponent saith, that A. B. of in the

county of , master of the called the , be-

longing to the port of , in this Province, is justly and

truly indebted to this deponent, in the sum of , for

wages due and payable to this deponent from the said A. B,

as master of the said vessel, for the service of this depo-

nent, done and performed by him as a hired seaman on

board of the said vessel, on a voyage from in ,

to in , and that the said amount of wages liath

been demanded from the said A. B., but the said A. H,

hath hitherto refused to pay the same, or any part thereof,

to this deponent. A. S.

Before us, ,. (,....
^;,

:;,' A. M., J. p.
'" :;''" •'

;^j

I

,

A. Xv., J . 1 . '

\h

If the seaman merely requires a Writ of Summons for

the party complained of, the following must be the Form

thereof.

County of > To the Sheriff of the said county of
,

J or his deputy.

[Seal.]
'

'

'- -^

[Seal.] You are hereby required to summon A. B. ot

, in the said county, master of the called the

, to appear before us on the — day of , at —
o'clock in the , tp answer to C. D. in the sum of ,

and make return hereof on or before said day. Witness

our hands and leals, the — day of —
our Lord .

in the year of

ill' I. n'i:

A. M., J. p.

A. R., J. P.
t '4
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latli this — (lav

Should a Writ of Attachment be retjuired, the follow-

ing is the Form thereof, prescribed andj set forth in the

Statute last recited.

Attachmtnt.
}:\

County of ) To the Sheriff of the county of —— or

) his deputy.

[Seal.]
' •""'

• " "' ''

[Seal.] Thksk are to require and command you, that

you attach the goods and chattels of A. B., and for want
thereof, the ship or vessel called the , or the tackle and
apparel thereof, to tlie value of , und also that you

summon the said A. D., to appear before us, at , on

the — day of , at — o'clock in the , to answer to

the complaint of C. D., in the said sum, alleged to be due

to him by the said A. B., for his wages as a seaman, and
make return hereof on or before the said day. As witness

our hands and seals, the — day of , A. D. .

'- ' •*' '
'''' "' A. M., J. P.

A. II., J. P.

Tlie following may serve as the Form of an Order for

payment of wages, on a hearing of the foregoing complaint.

County of > Upon hearing the complaint of C. D., late

5 seaman on board of the -, called the—— ,,

belonging to the port of -, in this Province, and whereof

A. B. of—— , is master, stating and complaining, that a

sum of money is due and owing to him the said C. D., from

the said A. B., as such master, for the wages of the said C.

I)., for his services as a hired seaman of the said vessel, on

a certain voyage from —— in , to • in the ——
.,

the said A. B., having been duly summoned to appear be-

fore us, to answer unto the said complaint ; and after due

hearing and examination of all the allegations and proofs ad-

duced before me, touching the said complaint, and on fully

considering of the same, we do find and adjudge, that the

sum of , is justly due and owing by the said A. B., to

the said C. I)., as wages for his service as such seaman of

the said vessel, on the aforesaid voyage. And we do there-

fore, in pursuance of thu Statute in such case provided,

hereby adjudge and order that the said A. B., do pay to thy

said C. D., the said sum of , and also the sum of——,
being for the costs of the said C. D., by him in his said suit

against the said A. B., in this behalf expended, and by us

.n

4 .J
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taxed and allowed. Given under our hands at , in t|)c

laid county, the— day of , in the year of our Lord —

~

A. M., J. P.

A. R., J. P.

Although the Statute does not require that a copy of

the order should be served on the defendant, or that any for-

mal notice of it should be given to him, yet in case he was

not present at the hearing of the suit and the giving of the

order, it would seem to be most proper, as well as safe, that

either one or the other should be done, by or on behalf of the

seaman, before the warrant to levy, is issued, especially, as

by the terms of the Act, the warrant is not to issue, until af-

ter the expiration of two days from the making of the order,

without its being obeyed. The Justices must tax and allow

to the complainant, his costs in the suit, according to the be-

fore recited table of fees, set forth in the Act.

If the money is not paid within two days after the mak-

ing of the order, the following warrant must be issued, being

the Form thereof given in the said Act of 4 Vic. c. 50.

Warrant.

County of > To the Sheriff of the county of
, ur

) his Deputy.

[Seal.] >)(> hi^ii '.,-'. -.mIv lic;;.., ;,!
•,>'•'' I h\ .;.;.'/•

[Seal.]

Whereas an order was made by us, on the — day of

, directing A. B., to pay to C. D., the sum of
,

which order hath not been obeyed ; These are to command
and require you, to levy from off the goods and chattels of

the said A. B., the said sum, with your fees, by sale of the

said goods and chattels, after duly advertising the same for

three days at the least. And for want thereof, you are here-

by commanded to levy the said amount, with your fees, on

the ship or vessel called the , or the tackle and apparel

thereof, if to be found within our jurisdiction, by sale of the

said tackle and apparel, or any part thereof, after duly ad-

vertising the same as aforesaid ; and for want thereof, you

are hereby commanded to take the body of the said A. B.,

and him to commit to Her Majesty's gaol in , there to

remain until he pay the sum above mentioned, with your

fees, or be discharged therefrom according to law. As

witness our hands and seals, the — day gf. -, in the year

of our Lord . /r> .<' i 1,',:,.. .Ki; f«» «iwi> >»! (n't t./nnii

fv )({ h'"'. b'^biv-rr ; ^ 'J :^' Mil* ('• i A. M., J. P.

A. R., J. P.
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If the Buit is against the owner of the vessel, iiis1ca<I of

the master, the foregoing Forms must, of course, be tilled uj>

accordingly. ,,...,

Complc^^nt of a Seaman^ of his Clothes, S^-c. being ddaiaed

:

:., on Sec. 1-2 of the 6 IV. 4, e. 48. w

County of
^

Thk information and compkinl of A. S.,

5 ^^ present of , in the said county, n>ariner,

made on oatii, before me A. M., Es(|uvrc, one of Hur Ma-
jesty's Justices of the Peace in and for t!»e said co^inly, on

the — day of , in the year of our Lord one thousand

eight hundred and .

The said complainant saith, tliatA. O., of , in tho

said county, innkeeper, hath in his custody find possession,

one chest of thisi complainant, containing the following arfi-

cles of the wearing apparel of the coiBpkiinant, namely,—one

blue cloth jacket,— [here ennmerate tho principal articles.}

and sundry other goods of the compkiinant, arid also hath in

his said possession, the following article's of tlie bedding ul'

ihc complainant, one mattrass , all which said articles,

the said A. O., unlawfully withholds and detains from hiiii

the said complainant, although he the complainant hath de-

manded the same from the said A. O.
And hereupon the said cfMi>plainant rcquireth the war-

rant of me the said Justice, for s<jizing and delivering over

to him his aforesaid goods and eilect*.

A. S.

Before mc,
*' s.

:^H^''-''rA. M., J. P,

V
a'

On this complaint being made, tlw iuiiticc may, if

convenient, and urgency requires, aeiKl for the jwrty com-
plained of, and at once enquire into the inatter as directed

l»y the Act, or if time pern>>t, and circumstances require,

may issue a Summons for the purpose, after the following

Porm.
, ...

r'

i,' , Suiumona.

County of
^

To A. C, one of tho Constables of the

[Seal.]

5 towns!)ip of in t!ic said county. iii,<>

WiiERk'.AS complaint on oath hath this day been nmilc

Itcfore me, A. M., Esquire, one of Jler Majesty's Justices

'>f the Pcaw in and for t!»c said county, by A. t:?., at [)ic-

lisil

i

h
foil1
^ivSS^tw

m

1
1

: 6.ISi*gi

Ifirs
iHf

H^K ipM'

iPj
fiW

ma

IHKSnL.m
'lif''*
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486 SEAMEN, (merchant.)

sent of , in the aaid county, mariner, that A. O. of

, in the said county, innkeeper, hath in his possession

one chest of the complainant, containing one blue cloth

jacket, , and sundry other goods of the complainant,

and also hath in his possession, sundry articles of the bed-

ding of the complainant, all of which he unlawfully with-

holds and detains from the said complainant, contrary to

the Statute in such case provided : These are therefore to

require you, forthwith to summon the said A. O. to appear

before me, at my , at , in the said county, on the— day of - — , at — o'clock in the , to answer to

the said complaint, and that such further proceedings there-

in may be had, as are by law directed. Herein fail not.

Given under my hand and seal, at , the — day of

, in the year of our Lord .

A. M., J. P.

't;:'l

I

I

W

M

Warrant thereon, to seize and deliver to the Seaman his

Effects.

County of) To A. C.

) township of

one of the Constables of tlie

— , in the said county, and to

[Seal.] the other Constables of the said township.

Whereas on complaint made on oath before me, A.

M., Esquire, one of Her Majesty's Justices of the Peace in

and for the said county, by A. S. of aforesaid, ma-

riner, and on due enquiry and examination into the same,

by and before me, pursuant to the Statute in such case pro-

vided, it duly appears to me the said Justice, that A. 0.

of ——, in the said county, innkeeper, unlawfully with-

holds and detains in his custody and possession, one chest

of the said A. S., containing one blue cloth jacket

and sundry other goods of the said A. S., and likewise so

detains the following articles of the bedding of the said A. S.

contrary to the said Statute : These are tliere-

fore to authorize and require you, to make diligent search

after the said chest and other goods and effects before men-

tioned, and if required, that you do with necessary and pro-

per assistants, enter in the day t'Tie into the dwelling house

and other premises of the said A. O., and there diligently

search for the said chest and other goods of the said A. S.

;

and if the same, or any part thereof, shall be found upon

such search, that you do seize and take the same into your

custody, and that you forthwith deliver over the same to the

said A. S., and for so doing this shall bu your warrant.
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]:':>

m-

SEARCH WARRANT, see WARRANT.

SERVANTS.
I. App.rentices.

II. Hired Servants.

III. Regulations concerning Apprentices and
Hired Servants, by certain Statutes.

;
.. I. Apprentices.

A parol binding cannot constitute an apprenticeship.

It must be done by deed. Infants may biiid themselves,

and the master may be an infant. If in the case of a volun-

tary binding, the person bound be an infant, he must be a

party to the indentures, or he will not be bound by them

;

and if he be an adult, he must also be a party.

By the common law, persons under the age of twenty-

one years cannot bind themselves apprentices in such man-
ner as to entitle their masters to an action of covenant, or ^

.'

other action for departing the service, or other breaches of

the indenture ; which makes it necessary, according to the

usual practice, to get some of their friends to be bound for

the faithful discharge of their offices, according to the terms

agreed on. But if an infant of five years of age, or other

])er8on who is not potens in cmpore, be retained and serve

in the best manner he can, iiis master must pay him his wa-
ges. 1 Burn's

J
91-2.

Every indenture ofan infant is voidable at his election,on

his coming to the age of 21 years, except where the binding

is under the authority of an Act of Parliament, in which case,

the powerof electing to vacate the indentures is taken away.
W. 101.

A master may by law correct and chastise his apprentice '

for neglect or other misbehaviour, so it be done with mode-
ration. Id. 138. iL.a : getting to

By the 33 G. 2, c. 1. 1 V. 42. The Overseers of the work orbind-

poor of the town of Halifax, shall take order, from time to
j"4 n°"f*'[lj,'r

time, by and with the con.sent of two or more Justices of the personi,'"*&c

i%h\y

•* *
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Peaco for llie county of Ilalifav, for sotting to work tlic cliil-

<lrcn of all siicli, whose parents shall not by the said Over-

seers or the greater part of them, be thought able to keep or

maintain them, or any poor orplmns ; or by indc-ntureto bind

any sueli chihJren or orphans as aforesaid, to be apprentices

wliere they shall see convenient, till such man child simll

come to the age of twenty-one years, and such woman child

to the age of eighteen years, or the time of iier marriage
;

the same to be as effectual to all purposes, as if such child

were of full age, and by indenture of covenant had bound

him or herself. Provided always, tliat one of the condi-

tions of said indentures sliall be, that if the said master or

mistress of said apprentice, or other person to whom said in-

denture may be assigned, shall transport or carry said ap-

prentice out of tliis Province, to reside or dwell in any other

colony or plantation, then the said indenture shall be void,

and the said apprentice shall thenceforth be discharged from

any further service to his said master, mistress, or assigns.

By the 3 vL 4 G. 3, c. 9. IV. 96, the said clause relating

to the binding out poor children and orphans, and all the

directions therein contained, shall extend and be construed

to extend, to all the other towns in this Province. Ferpetml.

By the 43 G. 3, c. 3. I V. 469. T\^e Commissioners of

the poor for the town of Halifa.x ajo enipowered to bind out

poor children, apprentices, without consent of Magistrates,

subject however to all other restrictions and limitations pre-

scribed by law. Perpetual. ;

">

By the 5 G. 3, c. 7. 1 V. 1!5. Before any inhabi-

tant of this Province shall accept of the assignment of the in-

denture of an apprentice, or servant, contracted with in any

other ^ art of His Majesty's dominions, he shall go with the

parties before one Justice or more, who shall examine whe-

ther the indenture bo executed agreeable to law, and whe-

ther the apprentice or servant has any legal objection to such

assignment, and .hall determine the validity of such objec-

tions : and record a ccrtiticate of such jvidgment in the inaU

ter. Perpetual. ^ 'u ;-

'

' II. HlBKD SEnVANTS.**''''''li '5'^'

If a person retain a servant generaWy, without express-

ing any time, the law sliall construe it to be for one year, for

that retainer is according to law. If a woman who is a ser-

vant shall marry, yet she must serve out her time, and her

husband cannot take her out of her master's service ;
for her

marrying is not a misdemeanor, and nothing else is a cause

of discharge. 5 Burn's, 114. ' -''''• •'»' mu •-
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If a servant, retained for a year, happen within the time

of his service to fall sick, or to be hurt or disabled by the act

of God, or in doing his master's business, yet the master

must not therefore put such servant away, nor abate any part

of his wages for such time. Sickness does not put an end to

the service on the part of the servant. Id. 115.

Tiie master is allowed by law, with moderation to chas- Cliastising

tise his servant, being under age, but if the master or mis- Servan'g.

tress beat any servant of full age, it may be a good cause of

discharge, on complaint to the Justices. Id. 121. [Note.

See the Provincial Statute, hereafter recited, by which two

Justices may discharge a servant on complaint and proof of

ill
usage, being similar to the English Statute on the

subject.]

If the servant shall depart out of his master's service, DeparUnj

and the master happen after to lay hold of him, yet the mas-

ter may not beat, or forcibly compel his servant against his

will to return, or tarry with him, or do his service, but ei-

ther he must complain to the Justices, for his servant's de-

parture, or he may have an action of covenant against his

servant. Id. 121.

A servant may justify an assault in defence of his mas-

ter. Id. 122. Also a master in defence of his servant.

1 Sehv. N. P. 32.

It has been held, in a case of a servant hired by the Discharging

year, who refused to obey his master's orders, that the mas-

ter was justified in dismissing him before the end of the year,

and that the servant could not recover any part of his wages

;

for the year's service must be completed before the servant is

entitled to be paid. A "'.aster may discharge his servant at

a moment's warning, for misconduct, (e. g. for being ab-

sent when wanted, sleeping from home at night, without his

niaster's leave, &,c.,) and in such case the servant will only

be entided to such wages as are due at the time of his dis-

charge. But if the servant has not been guilty of miscon-

duct, and the master discharges him without warning, the

lervant, in that case, will be entitled to a month's wages

eyond the wages due for the period of actual service. A
aster is justified in discharging a servant, for debauching or

aving a criminal intimacy with a female servant, while both

re serving in the family. 5 Burn's, 162.

If a servant of his own accord, depart from his master,

fore his time expires, he shall lose all his wages ; but if he

epart with the consent of his master, he shall have his

Bs for the time he served. Id. 183.

When a Magistrate discharges a servant from the ser-

62

SerTanU.

lO'^i^^'lk^
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vice of his master, it must appear on llic face of the ordor

itself, to be a case within tlic jurisdiction of tlie Magistrate,

Id. 163.

The master is indictable for a nuisance done by his scr.

vant ; as for throwing dirt in the liighways. And it seems

that the servant also is indictable, for a servant is not cxcus-

ed the commission of any crime by the command or coercion

of his master. If a servant commit a trespass by the coin.

niand or encouragement of his master, the master shall bo

guilty of it, though the servant is not thereby excused, for

he is only to obey his master in matters that are honest and

lawful. A master is not liable in trespass for the vvilliil act

of his servant, as by driving his master's carriage against

another, done without the direction or assent of the master.

But he is hable to answer for any damage arising to anotiier,

from the negligence or unskilfulncss of his servant, acting in

his employ. Id. 174.

!V]

lU

III. Regulations concerning Apprentices and Hired

Servants, by certain Statutes.

1. Contract of Hinng.

By the Statute of the 28 G.3, c. 6. 1 V. 255. • Noi

person whatsoever, within this Province, shall hire a ii

or maid servant for any longer term than one month, unless I

a memorandum of such hiring shall be made in writing, and

signed by both parties, in presence of one witness at least,

wno shall read and explain the same to both parties, whicli

memorandum shall specify the period for which such servant]

shnll liave agreed to serve, and the wagfs or other consider-

ations which he or she is to receive for his or her serviec:

and all verbal agreements between master and servant, fori

a longer period than one month, are hereby declared to b\

null and void.

Sec. 6. All persons having servants bound to them l)j|

the voluntary acts of such servants, may sell or assign tliel

unexpired terms of such servants, and the assignee or pnrT

chaser shall be as fully entitled to the entire service and la-

bour of such servant, as the person who assigned the sanipj

Provided, such assignment shall be made in the presence of,l

and with the approbation of three .Tuslices of the Peace, andj

security given, if required, not to carry such servant out

the Province." Perpetual.
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2. Desertion and Misbehaviour of Servants.

-U»l

bb ni;ulu fur

(Iciiertion or

uiiscnce.

Modi! ofoli-

tniiiing Kiitis-

faction for ilc-

scrtiuii, &,c.

By the 5 G. 3, c. 7. 1 V. 1 M. All bound or hired ?^"''«''".'-'',?" «»

servants, who shall desert or absent themselves from their

master or mistress's service, shall be liable to make satisfac-

tion, by service after the time by indenture or figreement is

expired, double their time of service so neglected ; and if

the lime of their desertion or absence wan at seed time, or

harvest, or during the fishing sea.son, and the charge of re-

covering them extraordinary, the General Sessions of the

I'cacc before whom the complaint shall be made, shall ad-

judge a longer time of service, proportionable to the damage
llie master shall make appear he hath sustained.

Sec. 4. The master or mistress of any servant, so de-

serting or absenting themselves, that intends to take the be-

iiclit of this Act, shall so soon as he or she hath recovered

such servant, carry him or her to sonie one Justice of the

I'cacc, and there declare and prove the time of his or her

absence, and the charge he hath been at in his or her re-

covery ; which Justice thereupon shall grant his certificate

thereof, and the Court shall and may, on such certificate,

pass judgment for the time such servant shall serve for his or

I
iicr absence

.

" Perpetual.

By the 28 G. 3, c. G. 1 V. 255. " It shall be lawful
J^»i«'J«^l"'viuu,-

I

for any one Justice of the Peace, on complaint made by the

master or mistress of any servant hired by him or her, cither

verbally or by writing, that such servant has wilfully misbe-

haved, to enquire into the merits of such complaint ; and if

such Justice shall find the same to be well founded, it shall be

jlawful for such Justice, to order a reasonable part or portion

lofsiich servant's wages, or other emoluments, to be stopped in

Ithe hands of the master or mistress, provided such stoppage

li'orany one offence shall not exceed the sum of five shillings.

Sec. 7. " It shall be lawful for the Justices in Sessions

Ifjr each county or district, and they are hereby directed,

Ifrom lime to time, to make further orders and regulations for

ihu better government and more effectual correction of dis-

lubodient or refractory servants, within their respective juris-

iliclions, and also for the apprehending all runaway servants,

and conveying them to their proper masters and mistresses."

fcrpeluai

o. lit treatment of Sewanls

By Sec. 5, of the befcue mentioned Statute, 5 G. 3, c.

1 V. ill. Every master or mi^ilruss shall provide for his

Wm

mi'i'"^
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or her servant according to the tenor of their agreement, and

any bound or hired servant having just cause of complaint

against his or her master or mistress, for cruel and bad usage,

may and shall, on application to two Justices of the Peace,

be heard concerning the same ; Provided, such complaint

be made within a reasonable time, not exceeding ten days

after the cause given, unless such servant is prevented by his

or her master or mistress, or by sickness ; and if the said

Justices shall find by sufficient proof, that the said servant's

cause of complaint is well founded, the said Justices are

hereby required to make an order for the relief of such ser-

vant, by discharging him or her from their service, or other-

wise, as they may see fit ; and if either party shall not be

satisfied with the order of the said two Justices, they may

appeal to the next Court of General Sessions of the Peace,

where the matter shall be finally determined. Perpetual.

' 4. Harbouring and detaining Servants.

By Sec. 6, of the said last mentioned Act. " No mas-

ter of any private ship, or vessel of war, or master of any

merchant ship or vessel, coming into, tarrying or abiding in,

or going fortii from any port, harbour, or place within t

Province, shall receive, harbour, entertain, conceal, orsel

cure on board such ship or vessel, or suffer to be there har-

1

boured or detained, any bound or hired servant as aforesaid

knowing them to be such, without license or consent of his

or her master or mistress, in writing under his or her hand

first had and obtained, on pain of forfeiting ten pounds for

every such ofience ; which forfeiture shall be applied and

disposed of, as is directed in and by the first clause of Ihisj

Act, and shall be recovered by bill, plaint, or information,

in any Court of Record in this Province." Perpetual.

5. Incapacity of Servant in the Fishery.

By Sec. 8 of the said last mentioned Statute. "If

any servant shall engage and contract himself with any peri

son or persons carrying on the fishery, in the capacity of a

Salter, splitter, or shoresman, and shall, upon trial, be found

incapable and unqualified to discharge the duty of the sla[

lion for which he shall have contracted himself, such serj

vant, upon due proof of his incapacity, before any one Jus-i

tice of the Peace, shall forfeit and lose all wages due to hiral

for his service in such employment whereof he shall be 6oj

found incapable.
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6. Selling Spirituous Liquors to Servants.

Bv Sec. .3 of the before tneritioned Statute of the

iS G. 3, c. 6. 1 V. '255. " If any master or mistress

shall sell rum, or other spirituous liquors, to any servant

hired by him or her, such master or mistress shall forfeit and

pay for each and every such oti'ence, on conviction before

any Justice of the Peace, double the value of such rum,

or other spirituous liquors ; and it shall not be lawful for

any master or mistress, to stop the wages or any part there-

of, of any servant or labourer in his or her service or em-
ployment, for or on account of any rum, or other spirituous

liquors sold to such servant or labourer, while in his or her

service or employment.
Sec. 4. Ail notes, bills, specialties, or agreements

whatever, which shall hereafter be given to any person or

persons whatsoever, by any servant or common labourer, if

it shall appear that any part of the sum due or secured by
such bond, note, bill, specialty, or agreement, was given

for or on account of any rum, or other spirituous liquors,

the same, and every part thereof, shall be void and of none
eti'ect ; and all accounts or contracts, on which suits may
he brought against any servant or common labourer, in which
shall appear any charge, made directly or indirectly, for rum,
01 other spirituous liquors, the whole of such account or

contract shall be null and void ; and the party suing the

same shall become nonsuit.

Sec. 5. If any tavern keej)er or retailer, shall by him-
self or any other person, buy, purchase, or receive in pawn,
any wearing apparel, tools, or implements of trade, or hus-

bandry, or any household goods, or furniture made up, from

any servant, or common labourer, such tavernkeeper or re-

tailer shall forfeit and pay for every such offence, a sum not

exceeding forty shillings, and the bargain, sale, or pawning,

shall be ipso facto void ; and the articles so purchased oi* re-

ceived, be immediately restored, or double the value there-

of, on pain of imprisonment not exceeding one month, at

the discretion of the Justice or Justices before whom com-
plaint shall be made." Perpetual.

Note. For directions and Forms, in prosecutions for

any of the offences mentioned in the foregoing clauses, see

respectively, Titles,—Information, Summons, Conviction,

Commitment. And for further regulations as to the sale of

spirituous liquors to servants, sec Titles,—Spirituous Li-

fjuors, and Taverns.
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7. Cciiificate of Service and Discharge.

By tlio aforesaid Statute of tlio 5 G. 3, c. 7. I V.

113. *' All sfirvants bound by indenture, or Iiirod servants

for any time not less than six months, at the exiuration oj

the term for vvhicli they were bound or hired to serve, shall

have from their master or mistress, a certificate or discharj,'o

of such servants having served his or her time, which shall

bo a sufriciont warrant for any person to entertain or take

such servant into his or her service, and the person hiring

such servant, shall take his or iier certificate or dischar/^fc,

and keep it until the time then contracted for be expired

;

and if any person shall knowingly take into his or her ser-

vice, or knowingly harbour or entertain any person who has

been in any former service, without such certificate or dis-

charge, such person, being thereof convicted, at the Gene-

ral Sessions held for the county, or place where such offence

was conmiittcd, shall forfeit ten pounds ; to bo levied by

distress and sale of the oHendcr'e goods and chattels, by

warrant from such General Sessions ; one moiety of vvhicli

forfeiture shall be to the poor of the township where the

offender resides, and the other moiety to the informer, who
shall discover and prosecute the same.

Sec. 2. Provided always, that in case any person

shall refuse to give his or her servant a certificate or discharge

as aforesaid, such servant may apply to some neighbouring

Justice of the Peace, of the county wherein such master or

mistress inhabits, who shall give notice to the master or mis-

tress of such servant, and require from them respectively,

the reason why such servant is refused such discharge and

certificate of his or her service ; and in case no regard be

paid to such notice, within five days, or that the Justice

shall sooner, by a reply to such notice, find that tlie cause

of the refusal of such discharge or certificate was not sufli-

cient, the said Justice is required to give a certificate thereof,

or of such reasons as the master or mistress gave for refusing

such discharge or certificate, that such person who is about

to hire such servant, may be apprised of such servant's be-

haviour, and judge thereof, before ho or she hires such ser-

vant ; for which certificate no fee shall be paid ; and the

said certificate shall be as good as if the same had been

given by such master or mistress ; and any servant who

shall be convicted of counterfeiting, or producing a counter-

feited certificate under the hand of any master or mistress,

or Justice of the Peace, by the oath of one or more wit-

nesses, or by such servant's own confession before two Jus-
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licos of tlio Ponro, shall bo publicly whipped nl the ilisno-

tioii of su('h Juyliccs." Perpetual.

_( I ' I

[The punishment of whipping has in all cases been

abolisiicd by a Statute in ISll.)

Complaint ofa Master against a SeriHtntfor misbehaviour

;

on the 28 G. >), c. 6.

County of ) Be it remembered, that this — day of

5 , in the year , A. C.,of , in the

county aforesaid, husbandman, [or as the case mny be,] com-
plaineth before me, A. M., I'iS(]uire, one of Her Majesty's

Justices of the Peace in and for the said county, that A. S.,

late of , aforesaid, in the said county, servant in hus-

bandry to him the said A. C, hath, in his said service, been

guilty of a certain wilful misbehaviour towards hint the said

A. C., in that he the said A. S., [here set forth the particu-

lar oiVence,] and thereupon he the said A. C, prayeth that

justice may be done.

A. C.

Before me,

A. M., J. P.

Warrant for the Servant thereupon.

one of the Constables of the

in the said county.

County of ) To A. B.,

5 tovvnsl«;p of

Whereas information and complaint hath been made
before me A. M., Esquire, one of Her Majesty's Justices of

the Peace in and for the said county, by A. C, of
,

in the said county, husbandman, [or as the case may be,]

against A. S., late of aforesaid in the said county, ser-

vant in husbandry to him the said A. C, that he the said

A. S., hath in his said service, been guilty of a certain wil-

ful misbehaviour towards him the said A. C., in that he the

said A. S., [here set forth the particular offence.] Tiicse

are therefore to command you forthwith to bring the «aid

A. S., before me, to answer unto the said complaint, and
to be further dealt with according to Law. Given under my
hand and seal, the — day of , in the year of our Lord
one thousand eight hundred and . .

<

S!f , j« A

A. M., J. P.
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Order thereon for Abatement of fVagea.

County of > Wheukas information and compluint haili

5 been made before me, A. M., Esquire, one of

[Seal.] Her Majesty's Justices of the Peace in and for

the said county, by A. C, of , in the said county, hus-

bandman, a<jfainst A. S., late of , aforesaid, servant in

husbandry to him the said A. C, that he the said A. S.,

hath in liis said service been guilty of a certain wilful misbe-

haviour towards him the said A. C, in that he the said A. S.,

[here sot forth the particular ofl'ence.] And whereas, in pur-

suaLce of the Statute in such case made, I have duly ex-

amined the proofs and allegations of both the said parties,

touching the matter of the said complaint, and upon due

consideration had thereof, ''avo adjudged and determined,

thai ho the said A. S., hatli lU his said sorvic*; been guilty

of a certain wilful misbehaviour towards him the said A. C,
in that he the said A. S., [here set forth the particulur of-

fence.] And I do therefore convict him tiiC said A. S. of

the said offence, in pursuance of the Statute in that case

provided ; and I do therefore hereby onler, as a punishment

for the said offence, that the said A. C. shall stop and re-

tain in his hands, from the wages to be paid by him to the

said A. S., the sum of . And I do hereby discharge

the said A. C. from the payment of the said sum of ,

as part of the wages of him the said A. S. Given under

my hand and seal, the — day of , in the year of onr

Lord
A. M., J. P.

Complaint of a Servant against the Master, for ill usage;

on the 5 G. 3, c. 7.

County of > Be it remembered, that this — day of

I in the year , A. S. of , in the coun-

ty aforesaid, husbandman, [or artificer, handicraftsman, but-

ler, coachman, &,c. as the case may be.] complaineth to

us, A. M., and A. R., Esquires, two of Her Majesty's Jus-

tices of the Peace in and for the said county, that on the —
day of , last past, in the year of our Lord , he the

said A. S., was hired, [or bound as the case may be,] by

and to A. O., of , m the county aforesaid, yeoman, [or

, as the case may be,] to be servant in husbandry, [or

artificer, &c., as the case may be,] to him the said A. 0.,

for the space of , and that he the said A. S., did ac-

cordingly on the said — day of , aforesaid, enter upon,
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niul afterwards until this present tinio hnth continued, and
(loth continue in the said service, and that he the said A.

0., durinf:^ the said service, hath inHictcd on him the said

A. H. cruel and had usa^e, and particularly, [here set forth

the special oflences. | And thereupon the said A. S. pray-

eth that justice may be done in the premises.

A. S.

I?eforc us, ' '

A. M., J. P.

. t A. R., J. P.

Summons of the Master on the foregoing Complaint.

('ounty of

[Seal.]

To A. H., one of the Constables of the

township of , in the said county.

jSeal.J Wherkas complaint hath been made unto us, A.

M. and A. R., Es(|uires, two of Her Majesty's Justices of

the Peace in and for the said county, by A. S. of , in

the said county, husbandman, for artificer, &c., ns the case

may be,] that on the — day of , last past, in the year

, he the said A. S. was hired, [or bound, as the case

may be,] by and to A. O., of , in the county afore-

said, yeoman, [or as the case may be, J to be servant

in husbandry, [or artificer, &.c., as the case may be,] to him
the said A. O., for the space of ; and that he the said

A. S. did accordingly, on the said — day of afore-

said, enter upon, and afterwards until this present time

hath continued and doth continue in the said service ; and
that he the said A. O., during the said service, hath inflict-

ed upon the said A. S. cruel and bad usapfc, and particu-

larly, [here set forth the special offences.] These are there-

fore to require you, in Her Majesty's name, to summon the

said A. O. to appear before us, on next, at the house

of in in the said county, at the hour of— in the

forenoon of the same day, to answer unto the said complaint,

iiid be you then there to certify what you shall have done in

iiie execution hereof. Given under our hands and seals, the

— day of , in the year of our Lord .

A. M., J. P.

i : : ' A. R., J. P.

Discharge of the Servant thereupon.

County of
^

Wup.rras complaint hath been made unto

5 us, A. M., and A. R., Esquires, two of Her

•^s;«r
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Majesty's Justices of the Peace in and for the said county.

by A. S., of in tlio said county, husbandman, for

artificer, &.c. as the case may be,] tJjat on the — day of

last past, in the year , he the said A. S. was

hired, [or bound as the c-cc ;iiay be,] by and to A. O., of

, in the county aforesaid, yeoman, [oi as the

case may be,] to be servant in husbandry, [or artificer, &c.

as the case may be,] to him the said A. O., for the space

of , and that he the said A. S. did accordingly on

the said — day of —— aforesaid, enter upon, and after-

wards until this present tinie hath continued, and doth con-

tinue in the said service ; and that he the said A. O. dur-

ing the said service, hath inflicted upon the said A. S. cruel

and bad usage, and particularly, [here set forth the specinl

ofTences.] And whereas the said A. O., in pursuance ot

our summons for that purpose, hath appeared before us, to

answer unto the said complaint, but hath not proved that he

is not guilty of the said complaint and charge, but on the

contrary, it hath been fully and duly proved before us, upon

oath, to our satisfaction, that he the said A. 0», hath inflict-

ed upon him the said A. S., cruel and bad usage in his ser-

vice as aforesaid, and particularly, [here set forth the special

oflfence or oflfences>] [or if the master neglects to ap-

pear on the summons, then say,—And whereas it appears to

us, upon the return of A. B., one of the constables of

aforesaid, that he the said A. B., by virtue of our precept

to him directed, did duly summon him the said A. O., to

appear before us at a reasonable time therein prefixed, to

answer unto the said complaint, and he the said A. O., hath

neglected to appear according to the said summons ; and

whereas it hath been fully and duly proved before us, upon

oath, to our satisfaction, that he the said A. O., hath inflict-

ed cruel and bad usage upon him the said A. S., in his ser-

vice as aforesaid, and particularly, [here set forth the parti-

cular ofl*nce or oflfences ;] We do therefore hereby order,

in pursuance of the Statute in that case made and provided,

that he the said A. S., be discharged, and we do hereby d's-

charge him the said A. S., from his said service. Given

under our hands and seals, the — day of , in the year

of our Lord .

A. M., J. P.

A. R., J. P.

i'ft; <

\ «.
. -^M \r,

Jftr H \ 10 /unit
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'!:!, i;r/.Umv.....':.. sessions.
In here treating of the General Sessions of the Peace,

the following arrangement will, it is thought, be found con-

venient. ,
.. ,

I. How THE General Sessions are constituted, and
hv/;" j^W OF THE Jurisdiction thereof. > .

'

II. Of Summoninc, the General Sessions, and who
MUST attend the SAME.

III. Manner or proceeding at the Sessions. <
, 1 =

IV. Of Hearing Appeals.

V. Op the power ano duties of the General Ses-

sions, in vARioas matters.

VI. Of Special Sessions. *
. ; • ..

I. How the General Sessions are constituted, &c.

The Sessions of the Peace is a Court of Record, holden

before two or more Justices, whereof one is of the quorum,
for execution of the authority given them by the Commission

c; !>' ^eace, and certain Acts of Parliament. It is a meet-

ir jjtices for the execution of their general authority.

.J Sessions cannot be held without the presence of

two Justices. If there arc not Justices enough to hold a Ses-

sions, there ore not enough to adjourn it legally, and every

act done, after such an adjournment, is void.

The King may grant Commissions of the Peace not

only for the whole county, but for any particular district with-

i'\ it, exclusive of the jurisdiction of the Justices of the coun-

ty at large ; but the latter can only be effected by a non-in-

tromittant clause, prohibiting the county Justices from inter-

fering in that district. 5 Burn's, 195. u

The jurisdiction of the General Sessions in this Province,

has been much abridged of late, by the following enactments

:

4 Vic. c. 3, Sess. 1841. Sec. 5. " No bill of indictment

shall hereafter be found or preferred in or before any Court

of General Sessions of the Peace, (Halifax excepted,) nor

shall any trial by petit jury be had in or before the same ; but

in all other respects, such Courts of General Sessions shall

have and exercise the same powers as heretofore by law such

Courts can or may have been used to have and e-xercise ; and
in every case where an indictment, or trial by petit jury, is

directed by law to be had or found in or before the said

(jcnural Sessions, the same sliall be had or found in or be-

Nutnbor of

JuHticeM Cor

holding and
adji'Urning

iStissinns.

Limited Cum-
inissiona.

No indict-

ment or trinl

by petit jury
iiureutter in

the General
kSesjsions.
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1

I

Duration of

Teyns.

lar,

U

fore the Supreme Court ; Provided, that nothing herein con-

tained shall interfere with, or prevent, the calhng and meet-

ing of Special Sessions of the Peace, or abridge or limit any

povirers or authority which any Special Sessions may now

exercise.

Sec. 24. No petit jury shall hereafter be summoned,

or required to attend at any Court of General Sessions, for

any county of the Province, except Halifax." Not limited.

By 4 Vic. c. 11, Sess. 1941. Sec. 1. Whenever

any officers shall be required to be appointed, or any act,

matter, business, or thing, required to be done, by or at the

spring or summer Sessions of the Peace, in any county of the

Province, wherein, by the Act passed in the present Session

of the General Assembly, entitled, An Act to improve the

Administration of the Law, and to reduce the number of

Courts of Justice within this Province, and to diminish the

expense of the Judiciary therein, there shall be two Sessions

of the said Court, it shall and may be lawful for the Justices,

at the said spring or summer Sessions, to appoint such offi-

.cers, so then required to be appointed, or to do such act,

matter, business or thing, so by Law required to be then

done, notwithstanding the appointment of such officers, or

the doing of any such act, matter, business or thing, may

have heretofore required the intervention of a Grand Jury,

and notwithstanding no Grand Jury is by the said Act allow-

ed at such spring or summer Sessions.

Sec. 2. Wherever, in any county, by the said Act,

the number of Courts of Sessions shall be reduced to one, it

shall and may be lawful for the said Court of Sessions, so to

be held, to appoint all town officers, and to do and transact

all business now by Law required to be done by any General

Sessions of the Peace, whether the same has been heretofore

by Law appointed or required to be done, had or made, at

the spring or summer Sessions, or at the fall or winter Ses-

sions of the Peace. Not limited.

By an Act passed in 46th of Geo. 3, c. 15,2 Vol.

page 6, and which has never been repealed, it is enacted,

" That the respective sittings of the General Sessions of the

Peace, shall not exceed the term of ten days, except at Hali-

fax, where the General Sessions may be kept open fourteen

days from the commencement thereof ; and shall be adjourn-

ed from time to time, as the business to be done at such

Courts, during each term, shall appear to require. Perpe-

tual.

{; 'i)iJi
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The Law and the course of proceeding, for summon- floutark* mid

iiig and convening the General Sessions in England, are dif- ^'r«ciion»,

ferent from what they are in this Province. There, any two

Justices of the county may issue their precept, under their

teste, fifteen days before the return, directed to the Sheriti',

for the summons of the Sessions, cominanding him to return

a Grand Jury before them, or their fellow Justices, at a cer-

tain day and place, and to give notice to all bailifls, consta-

bles, and others bound to attend, to be present, and do their

duties, at such day and place ; and to cause proclamation to

be made, throughout his bailiwick, for the holding of such

Sessions accordingly ; and to attend there himself. In tlii>*

Province, although a clause in the General Commission to

the Justices seems to confer the same power, yet, as by va-

rious Acts of the Legislature, the times and places of hold-

ing the General Sessions, in the several counties, are spe-

cially and particularly appointed, and the duration of their

sittings are limited, it would seem quite clear, that they can-

not be held at any other times or places than those so pre-

scribed. The general, or indeed invariable practice, in this

Prov>nce, therefore, is, that the Clerk of the Peace, (who is
;

the Clerk of the Sessions,) some considerable time, (which

must be at least thirty days before the ensuing appointed

term of that Court,) makes out a writ of venire facias, which

is signed by the Gustos of the county, directed to the Sheriti',

cominanding him to summon the Grand Jurors named in the

list annexed, to attend at the said term ; and also all consta-

bles, and other officers and persons designated therein, and
who are bound by law to attend at the same. This writ

must be delivered to the SheriiV, at least thirty days before

the lime for the meeting of the Sessions, pursuant to the

Act of the 1 Vic. c. 6, Sess. 1838. Sec. 11, as to the

summoning of J nrors.

The persons who ought to appear at these Sessions are IVrsond \vii«»

las follows: ;. - • ^ • :•• ,.
»r..' lo iippcar

lliere,

(1) The Justices ofthe Peace. These, without doubt, Ju»ii»;o8.

[are compellable to appear at the Sessions ; for without their

appearance the Sessions cannot be holden. But a Justice

I

ought not to join in an order at Sessions whcicin himself

lis concerned, nor ought his name to be in the caption. An
[order was (juashed for that reason. 5 Jiuni's, 199,

lifii:

^•' ':!'
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<7it<(tos Uoln-

Slierilld,

Coroners.

Cunstubles.

Gaoler.

Keeper of
HuUHC of

Correction.

Grand Jurors.

Juiitice not to

servo ns

Grand Juror.

Appointment
7.Justices to

prepare lints

of Jurors.

New lists of

Grand Jurors.

SESSION}^.

With regard to the daily attendance oi' Justices in tlio

Sessions, and how 'hey are to be proceeded against for nog.

lectinp; to attend dinl;;g '^o whole of any term, sec at iln-

end of Division 3, under the Title,—Justices ; and the

Act there cited, of llie 39 G. 3, c. 10. 1 Vol. 409.

(2.) The Cuatos Motulorum, who has the custody of

t!ie Roils of Sessions, ought, (by the Commission,) to be there

by himself, or by his deputy, who is the Clerk of the Peace,

5 Burn's, 199.

(3.) The Sheriff^ aho, by virtue of the Commission,

by himself or his deputy ; to receive the fines, or return jurors,

to execute process, and whatever else appertains to his otlicc,

Id.

(4.) All Corongrs. Id.

(5.) The Constables, and all other officers to wlioin

any warrant has been directed, in order to make return there-

of. Id. '«^:(t, >

(6.) The Gaoler ; to bring thither his prisoners, aiid

to receive such as may be committed. Td.

(7.) The Keeper of the House of Correction ; to give

in a calendar and account of persons in his custody. Id.

(8.) All persons returned by the Sherift", by virtue o!

the precept dirc^ ted to hini as aforesaid. Id. 200.

The following enactments are now in force, as to tlie

drawing of Grand Jurors, and their being summoned under
|

the said precept, to serve in the Sessions : 1 Vic. c. 6., Scsn,

1838.

Sec. 5. The General Sessions shall, from time to time,

as they may think requisite, fix and determine what ntimbtr
|

of Grand Jurors, for each township and settlement, shall bo

annually summoned to serve as such jurors, and they shall
|

be drawn and eummoned accordingly.

Sec. 6. It shall not be lawful for any Justice of ilicl

Peace to serve as a grand juror at any Court of General or

Special Sessioiis.

Sec. 7. The General Sessions shall, from time to time,

change any one or more of the three Justices, appointed un-

der the Act to prepare and return lists of persons to serve as I

grand jurors, and may select another or others in his or llieirj

room.

Sec. 8. The list of grand jurors to be made and re-

turned as aforesaid, shall, once in every three years, ori

oftener if the General Sessions shall so direct, be revised bjf

the Sheritt'and the three Justices appointed as aforesaid, ai

new lists be made up and returned, in the manner dircclctl|

by the Act. -
• • >

' _>• wjm^ • ;'.^. y!
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Sftc. 9. The grand jurors shnli be dinvvn from the boxes

ill the Supreme Court, during the last term in every year,

(ind being afterwards summoned and sworn at the first en-

suing tenn of the Supreme Court, or at ti.e first Quarter or

General Sessions in the following year, shall serve on such

L'rand jury during during the whole of that year.

Sec. 11. The first Justice, presiding in the General

Sessions in each term, shall sign the list of the grand jury,

drawn as aforesaid, and the Clerk of the said Court shall issue

11 writ of venire facias, and deliver the same to the Sheriflf,

at least thirty days before the next ensuing meeting of the

paid Sessions, for summoning the persons contained in such

lists to attend the same.

Sec. 13 & 22. Every person duly summoned as afore-

said, at least four days before the day on which he shall be

bound to appear to serve upon any grand jury, and who shall

notappear and serve thereon, shall forfeit and pay, for every

(lay's default, a fine not exceeding twenty shillings. Pro-

vided, that such fines shall be remitted, if a .sufficient ex-

cuse shall be shewn, by affidavit, to tiie satisfaction of the

Court which the jurors were summoned to attend.

Sec. 23. All such fines for the non attendance ofjurorsi

shall be levied, if necessary, by warrant of distress and sale,

and shall be paid to the Clerk of the said Sessions, to be by

liim accounted for, at the end of each Session, to the Trea-

surer of the county, to be from time to time applied by the

Justices of the said Sessions, for the county's use. Tempo-
mry.

By the 3 Vic. c. 6, Sess. 1849. Sec. 6. It is pro-

vided, that no person returned as a petit juror shall be put

j

on the grand jury list.

And by Sec. 7, of the same Act, the i ith Section of

I

the aforesaid Act of 1 Vic. is repealed, and instead, thereof, it

is enacted, " That if by reason of any cause, a sufficient

number of persons, summoned as grand jurors, should not

Ik likely to attend in any particular terra, Sessions or year,

it shall be in the discretion of the Court, to return the names
of the persons so summoned, or of such of them as the Court
may think fit, into the box, as though they had not been
drawn, and to draw others in their stead, who shall be forth-

with summoned by the Sheriff', and be subject to all the con-

sequences of non-attendance as in the aforesaid Act of the 1

IVic. c. 6. Temporary. •' >

By the 4 Vic. c. 3, Sess. 1841. Sec. 25. The grand
Ijury shall not be summoned, or required to attend at any
jCourt of General Sessions, for any county, (Halifax except-

H) oftcncr than once m each v<-"ar.

Drnwing
(jrHiid Jurori.

Signini; iixt

ntui ixHuing

viMiiro for

Grand Jury.

FinoB for non
ailendanco of

Grand Jurors.

No petit juror

to be grand
juror.

Filling up
Grand Jury.

Grand Jury
to be sum-
inonud only
for one term
of i^essiun?.
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Sec. 26. In sjirli counties wliero two terms of tlm

Sessions are directed to be licid, the ^rand jury shall Ik-

summoned to attend at the fall or winter sitting only, so us

town officers may be appointed, and tlie other county busi-

ness transacted threat. Ao< limited.

fNoTii. See at the end of the preceding division, as to

the appointment of officers.). *

For certain other enactments concerning grand jurors,

see, Title,—Jinies.

(9.) All persons returned by recognisance, to answer,

or to prosecute and give evidence. 5 Burn's. 200.

All persons may freely attend at the Sessions, for the

advancement of public justice, and for the service of the

Hincfls not to King. And to this end, they arc (as it were) invited tlii-

bti arrested, ther, by a certain freedom of access, and by protection

from common arrest ; a thing that is incident to each Court

of Record, and without which, justice would be greatly

hindered. So that if a man come voluntarily to the Sessions,

either to prefer a bill of indictment, or to give information

against another, or to tender a fine upon an indictment

touching himself ; or do come, compelled to make appear-

ance for saving his recognisance, and be arrested by the

Sheriff', upon common and original process, in his comini,'

thither, or during his tarrying there, it seems, that (upon

examination of the matter, under his oath,) he shall be dis-

charged thereof, by the privilege of this Court, even as it

is used in the higher Courts at Westminster. On general

principles this privilege of arrest, in going to, attending on,

and returning from Courts of Justice, applies to the case

of every person in necessary attendance thereon. The par-

ties to the suit, and also the witnesses, are protected in

going, continuing, and retiu-ning. This returning has ne-

ver been very nicely scanned, so as to require a man to go

the direct road. Neither is the law so strict, in point of

time, as to require a person to set out inunediately after the

trial is over ; and for that was cited the case of Hatch vs.

Blissct. She had a trial at Winchester assizes, which was

over on Friday, atfour in the afternoon ; she staid there

till after dinner on Saturday, and in the evening at seven,

was arrested going home to Forlsmouth, which is 20 miles:

and the Court held, that she ought to be dischai^ed, her

protection not being expired, and a little deviation of loiter-

ing would not alter it. 5 Burn's, 200. ,

•Wf

III. Manner of procekding at the Sessions.

The Justices boing mcjt, the crier makes proclamation.
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that all numner of persons, who have any thing to do at

the General Sessions of the Peace, for the county, shall

draw near and give their attendance.

He is then to call upon the Sheriff thus : Sheriff" of
this county, return the several precepts to you directed,

and returnable here this day, that Her Majesty's Justices

my proceed thereon ; wliich tlie Sheriff is forthwith to do,

accordingly.

The Clerk of the Peace then calls the Constables.

The Grand Jury must next be called, and aftei they have

appointed a foreman, must be sworn.

The Act for the " better observance of the Lord's

Day," also the Acts concerning " Wrecks," and " for pre-

venting the growth of *•' Thistles," all contained in the first

volume of the Statutes of the Province, must then be read

aloud by the Clerk of the Peace, in the presence of the

Grand Jury.

Proclamation should then be made, to keep silence

while the charge is given to the Grand Jury.

Persons bound in recognisance to attend, should be

called, and the business of the Sessions is then proceeded

in, according to the rules and practice of the Courts in the

respective counties. . ,

;

IV. Proceeding in hearing Appeals, &c.

Keturn of
precepta by
8iieriff.

Calling Con>
stables.

Swearing
Grand Jury.

Acts to be
read.

:-m

m

Upon hearing of appeals, the first step in all cases after Notice of Ap-

the appeal is called on, is, that the appellant should prove pe^l.

his notice, unless it be admitted. 5 Burn's, 206.

The notice of appeal is the only instrument which bi ings

the appeal before the Sessions, and, by general practice, as

much nicety is expected in penning a notice, as in drawing

a declaration. It is as common at Sessions to object to the

form of a notice of appeal, as it is in Westminster Hall, to

demur to the form of a declaration. Id.

In appeals against orders of removal, the respondent Order of pro.

begins ; the appellant must produce the pauper, and also the
j^,ga^j'"|

""

original orders of removal. But it is the safest practice to peals,

subpoena paupers as witnesses, where they are to be used as

such. Id.

If only a copy of the order is served, the appellants

I

should give notice to the removing township, to produce the

I

original at the hearing. Id. ,:\i ;.
, r ...i

If the pauper cannot be found, and the order appear,

I

upon the face of it, to have been made on his examination
upon oath, the appellant begins. Id.

64
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' Upon nn appeal against an order of filiation, the res-

pondents are to begin, by supporting their order. Id.

If a party a|)peal against a poor rate, on the ground

that he has not rateable property in the township, the res-

pondents must first establish their case. As it is an ex parte

proceeding, and where the appeal comes on to be heard

naked and destitute of all evidence before the Court, those

who have done the act ought to establish the propriety of it

by evidence. M.
Appeals to the General Sessions are given on the fol-

lowing subjects, and by the respective Acts here specified:

! ; Poor rates, by the 4 Geo. 4, c. 6. 3 Vol. 150.

Removal of Paupers and costs thereon, 3 W. 4, c.

42. 4 Vol. 221.

Laying out Roads, S^e. i W, 4, c. 69. 4 Vol. 345.

County Rates, 5 W. 4, c. 13. 4 Vol. 388, and 1 Vic.

p. 35, Sess. 1838. ^-!

As to the regulations concerning such appeals, refer-

ence must be had to the said Acts, respectively. And with

regard to the rules relating to the evidence offered, or given,

on the hearing of appeals, with reference to interest, credi-

bility, or in any other respect, see, Title,—Evidence.

By the 4 Vic. c. 3, Sess. 1841. Sec. 31. Any per-

son, feeling himself aggrieved by the judgment and decision

of the Court of Sessions, may apply to the Supreme Court,

or any Judge thereof, and have a writ of certiorari, or man-

damus, or other writ or proceeding granted and issued, as

now by law provided. Not limited.

V. Of the power and duties of the General Ses-

' SIONS IN VARIOUS MATTERS. »:!:
|

Where authority is given to two Justices to do any

Act, the Sessions may do it in all cases, except where ap-

peal is directed to the Sessions.

rftni' They are not obliged to give any reason of their judg-

ment, in the orders they make, any more than any other of

the Courts of law.

The Sessions is all as one day, and the Justices may

alter their judgments at any time while the term continues.

3 Burn's, 207. J>rn:,; , ;;; '.sj l.. •,•, 'V!\

Where the Justices in Sessions are equally divided in

opinion, that is a sufficient warrant for the Clerk of the I

Peace to enter an adjournment of the matter on which they

are divided, till by the coming of more Justices it may be
|

determined ; and it is his duty to do so. Id. 208.
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3 General Ses-

Re furring

a matter.

Where a party liiinseif is limited to a particular time Appcnii.

for preferring his appeal, he must make it within the time

so limited, but the Court who are to try the appeal, have an

incidental authority to adjourn it, when once properly lodg-

ed, if it be necessary for the advancement or convenience

of justice; and the Sessions, in such cases of appeal, are

to judge of the proper occasion of doing so. Id.

In one case it has been decided, that the Sessions can-

not refer a cause though by consent. They may refer a

thing to another, to examine and make report to them for

their determination, but cannot refer a thing to be deter-

mined by the other. But in a later case, on a motion to

(jiiash an order of Sessions, quashing a poor rate, on the

(ground that the rate was by the Sessions referred to two
Justices, out of Sessions, and that the Sessions afterwards

adopted their opinion, without exercising their own judg-

ment, Lord Mansjield said, " If they did this of theii own
accord, without the consent of the parties, it cannot be sup-

ported : they are not warranted to delegate their authority :

hat if they acted with llie consent of the parties, I think

they have done very right ; and will never suffer the party,

who consented to the reference, to come here to set it aside,

and I think it sufficient, if the attornies consented and at-

tended at the reference." The case was sent back to the

Sessions, to certify whether it was referred by consent, and
afterwards the order was affirmed. 5 Burn's, 208.

A bill of exceptions will not lie to the Justices in Ses- No bill of ex

sions, on an appeal, for, as observed by Lord Hardwicke, ^eptions on

"the Justices at Sessions arc judges of the fact as well as
"" "PP"* '

law ; they are jury as well as judges ; it is in their breast

only, whether to believe or disbelieve the evidence ; and
who is to take upon himself to say, what portion of the evi-

dence they do believe, and what they do not? Suppose
six of the Justices believe the evidence, and two of them do
not believe it, are the two to conclude the six, as to the be-

lief of the fact. When the Justices specially state the fact,

it is the act of the whole Court." 5 BurrCs, 208.

The Justices at Sessions may alter their judgment during

the contiauatice of the Sessions. Id. 209.

By the 4 Vic. c. 3, Sess. 1841. 3ec. 30. When-
ever, in any of tha Courts of General Sessions, a ques-

tion of law shall arise, which the Justices present, or the

major part of them, shall desire to have determined by the

Supreme Court, it shall be lawful for them to order a case

thereof to be made, and sent to the Supreme Court in the

same county wherein the question shall arise, or to the Su-

#lsH4f

ti^lating a Spe-
cial catie.

i':'\"^

w^ ,.
.^'
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prcmc Court at Halifax, as tho said Justices, or the rnnjnr

part of tlioin, may think proper ; and tho said case, shall

tlien bo argued and licard, and the judgment of the Court

therein be given and returned to the said Court of Sessions.

iVo/ limited.

The Sessions cannot be compelled to slate a special

case. Nor will the Court permit them to raise a genernl

question, by omitting to state particular circumstances be-

longing to tlio case. But if the Sessions order a special case

to bo made, and before it is settled, the Sessions is inadver-

tently adjourned, the Court of K. B., will grant a manda-

mus to compel them to proceed in the appeal. 5 Bw'n^s, ^09.

A learned Judge of the King's Bench said, " The Ma-

gistrates ought not to be induced to send up cases for our

opinion, if they have no doubt upon the question, in their

own minds, in order to avoid incurring unnecessary expcn-

ces. They should not grant cases unless they entertain se-

rious doubts. Id.

The Court will not send a case down to the Sessions

to be restated, on a mere formal objection, if enough ap-

pear to enable them to decide according to the merits of the

case. Id. 210.

If a special case be sent back to be re-stated, the Ses-

sions should proceed as if it were an entirely new business,

for it is in the nature of a new trial ; wherefore, they have

no right to take any notice of what passed before. But in

order to re-state a case, they are not necessarily obliged to

hear new evidence. However, the Court will send back a

special case, in order that it may be amended, as to a parti-

cular fact, by new evidence. Id.

Special orders of Sessions are considered in the nature

of special verdicts, which are not to state the evidence of

the fact, but the fact itself. Id.

Where costs and charges are given on an appeal, the

Sessions may be compelled by Mandamus, to allow them.

Id. '. 'i'i ...•:! <.\-

In making an order for costs, the Sessions need not

say how much was expended, provided it otherwise appear,

as on oath of the parties. But the Sessions cannot order

costs on the mere adjournment of an appeal, without hear-

ing it. id. 211.

It seems certain that the Court of Sessions has no au-

thority to amerce any Justice for his non-attendance at the

Sessions, it being reasonable rather to refer the punishment

of persons in a judicial office, in relation to their behaviour

in such office, to other judges of a superior station, than to
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ihosc of the same rank witfi tliomsclvcs. And, therefore, it

sooms to havo bncn holdcii, tliat if a Justice nt the Sessions,

who is not of the (|Uorum, shall use such expressions towards

another, who is of the quorum, for which if he were a pri-

vate person, he rnicfht be committed, or hound to his good
behaviour, yet the Sessions hnth no authority to commit him,

or to bind him to his good behaviour ; and yet it seems to

be agreed, that if a Justice give just cause to any person, to

demand the surety of the peace against him, he may bo

compelled, by any other Justice, to find such security, for

the public peace requires an immediate remedy in all sucii

cases. Id. '21 1.

Generally, it is said, that the Justices are not punisii-

able for what they do in Sessions, unless there be Hotv) ma-
nifest act of oppression, or wilful ab isc of power. Lord
Kenyan, C. J., said, '* I believe there »i0 in.;tances in \/hich

ii criminal information has been granted against N'agistrates

acting in Sessions." In another case, the C-^urt aid, that

as they were acting in a Court of llecor'!, with )owers ''n-

irosted to them by the constitution, it must be a very sti tg

case indeed, with flagrant proofs of their having cted

from corrupt motives, that will warrant a rule for an infor-

mation ; and therefore refused to grant a rule t j s.;:')vv cause.

Id. 211.

The Sessions cannot commit for non-payment of fees.

Id.

The following are the principal matters, of an ordinary

or general nature, which are to be attended o, and con-

cerning which, appointments, regulations, or otner proceed-

ings are to take place in the General Sessions, by virtue of

the several Acts of the General Assembly, hereunder cited,

respectively.

Cattle, Hogs, ^c. Regulations to prevent their trespass-

ings ; by 3 Geo. 4, c. 32. 3 ^'-1. 136, and 6 W. 4, c.

40. 4 Vol. 46. See Title,— 7 passes.

Infected. &c. Regulations to be made concerning them,

under 19 G. 3, c. 2. 1 Vol. 213. See Title,— Ca^^fe.

Contagious Diseases. Remo a; of infected persons, &-c.

under 5 W. 4. 4 Vol 'jj. See Title,

—

Contagious

Diseases, ^c.

Dogs, &,c. mad Regulations to prevent their going at

large, 3 W. 4, c. 71. 4 Vol. 244, and 2 Vic. c. 39,

Sess. 1839. See, Title,—Dogs, ^c. - <v-:.

Regulations to prevent their going at large, 4 Vic. c.

15, Sess. 1841. Title, Dogs, ^c.

Ferries. Establishing and regulating them, 7 W. 4, c.

11, Sess. 1837. Sec, Title,—Ferries. '•'

Wliotlicr Jus-
tin:.') !)o pun-
isliablo fur

what JH do.io

in bScsniunrt.

Non paymcia
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Fisheries. Regulations to be made concerning tlieni, Alc,

15 & 16 G. 3, c. 10. 1 Vol. 199. '^6 Geo. 3, c. 7.

1 Vol. 250, and 3 G. 3, c. 2. I Vol. 89. See, Title,—Fisheries.

Oeese. Regulations to prevent their going at large, &c. 8

Vic. c. 11, Sess. 1845. See Title,

—

Geese.

Highways. Regulations concerning gates and bars thereon,

&-C., 7 G. 4, 3 Vol. 235, 8 G. 4, 4 Vol. 10, shuiting

up old roads, &-c., 6 Vic. c. 24, Sess. 1843.

Laying out &c. 7 G. 4, 3 Vol. 232.

Regulations concerning side paths, 7 G. 4, 3 Vol. 235.

See, Title,

—

Highioays.

Indians. Regulations to prevent the sale of spirituous liquors

to them. 10 G. 4, c. 29. 4 Vol. 53. See, Title,—

Indians.

Jurist- Appointing Justices to prepare lists of grand Jurors

ifec. 1 Vic. c. 6, Sess. 1838, and 3 Vic. c. 8, Sess.

1840. See, Title,—Jwne* and division 2, under *Ses-

sions.

Licenses/or sale of Spirituoiis Liquors. As to granting

or withholding them &-c. See, Title,

—

Spirituous

Liquors.

Lumber, ^c. Regulations for bringing down rivers, ttc.

58 G. 3. 3 Vol. 35, and 1 & 2G. 4. 3 V. 104. Sec,

Title,

—

Lumber,
uloose. Regulations as to times of killing them, &-c. 7 Vic.

c. 73, Sess. 1844. T\i\e,— Wild Beasts, fyc.

Nuisances. Regulations concerning &c. 3 W. 4, c. 40.

4 Vol. 218. See, Title,

—

JSuisances.

Presentments of Money, &fc. 5 W. 4, c. 13. 4 Vol. 385.

See, Titie,

—

Rates.

Public Accounts, Sfc. Examining &,c. 5 W. 4, c. 13.

4 Vol. 385. Title,—Rates.
Public Grounds, Sfc. Supervisors to be appointed &.c. 4

W. 4, c. 12. 4 Vol. 263, and 3 Vic. c, 11, Sess. 1840.

See, Title,

—

Public Grounds.
Rates, County. Proceedings as to Presentments for them,

&c. 5 VV. 4, c. 13. 4 Vol. 385, and subsequent Acts,

Slc. See, Title,

—

Rates.

Town Officers. Appointment of &c., by various Statutes.

See, Title,

—

Town Officers.

Trespasses. Regulations for preventing Slc. See, Title,

Trespasses.

Wild Beasts. Rewards for killing fiears, &,c. See, Title,

— Wild Beasts, ^c. ,^i\ j;;' •! < .p--. ,4

Woods. Regulations as to burning &,c. 1 G. 3, c. 5. i

Vol.67. See, Title,— m)orf«.
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iVork Houses, &fc. To be provided by Sessions. 32 G. 3,

c. 5. 1 Vol. 293. See, Tii\e,—Gaols, ^c.
In all cjises where persons are bound over to the Ses- Direction,

sions, and a trial by jury is to take place, the Sessions, as a
matter of course, may, and should, bind them all over, and
all witnesses, to the next term of the Supreme Court, in the

county, and send in there, all recognisances, papers, and
proceedings, relating to such cases.

VI. Of Special Sessions.

A Special Sessions, means a sitting convened by rea-

sonable notice to the other Magistrates of the division. Any
occasional sitting of two Magistrates, is not a special Ses-

sions. See. 5 Burn's, 215.

There must always be at least two Justices present to

constitute a Special Sessions ; or more, according as may be

required by any particular Statute. By various Statutes of

the Province, Justices of the Peace are empowered to hold a

Special Sessions, for especial purposes, as, for making regu-

lations for bringing lumber down rivers,—hearing appeals

against rates,—examining as to performance of contracts re-

lating to roads and bridges, &.c. &.c.

A Justice of the Peace ought not to join in an order in Justice not to

Sessions, wherein himself is concerned. An order may be J"'" '" .^^^^^

quashed for that reason. See 5 Burn's, 199. h^m^sdf.'
^

By the 26 G. 3, c. 2. I V. 243. It shall and may be Special' Se»-

lawful for the Justices of the Peace, in their respective towns s'o"^^" •'J

and counties withm this Province, or any three ot them, one cenics, &c.

whereof shall be of the quorum, to call a special Court or

Courts of Sessions, between the stated times limited by law

for holding the said Courts, and proceed either by indict-

ment, or in a summary way, by motion and order, to the

trying and determining of all criminal ofiences which como
under the denomination of simple larceny, or do not extend

to life or limb. Provided always, that it shall not be lawful

for the said Justices to pass sentence, or inflict punishment

on such oflfenders, unless they shall be first convicted at such

Court by the verdict of a Jury, duly impannelled and sworn

for that purpose. Perpetual.

This Act has never been expressly repealed, but as to

the holding of Special Sessions for the purposes therein

mentioned, it has been virtually annulled, by the following

enactment, by which, the powers therein conveyed to such

Special Sessions, are vested in any two Justices of the Peace

:

1 Vic. c. 3, Sess. 1841.

iitii*

*i
SI
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Sec. 1 2. Any two Justices of the Peace, in any coun-

ty of this Province, shall and may have and exercise the

powers and authorities granted to Special Sessions, in and

by an Act passed in the twenty sixth year of the reign of His

late Majesty King George the Third, entitled, an Act to

empower the Justices of the Peace to hold Special Courts of

Sessions, for the purposes therein mentioned : Provided, that

the said two Justices shall be subject to the operation of the

proviso in that Act contained, in the same manner as the

Justices therein named ; And provided also, that the jury,

in the said proviso named, shall be summoned by the sheriff of

the county or his deputy, under warrant from the said or

any two Justices of the Peace. And providedfurther, that

the said Justices shall not have authority, under any such

conviction, to sentence any person to imprisonment for a

longer period than one month, or to any fine for a greater

amount than forty shillings, or to corporal punishment. Per-

petual.

By Sec. 47, of the same Act, in counties where, by

this Act, there shall be only one General Sessions of the

Peace in the year, it shall and may be lawful for any Special

Sessions held by five Justices of the Peace at least, to ap-

prove and confirm upon the same notice, and under the same

regulations as by Law are now provided and enacted in res-

pect to the confirmation of the same by a general Sessions of

the Peace, any report of Appraisers appointed to lay out and

value any New Road, or alteration of a Road, in the same

manner, and with the like effect, as a Court of General Ses-

sions can now do the same.

By the 46 Geo. 3, c. 15. 2 Vol. 6. In every Special

Sessions of the Peace, which may by law be held, the par-

ticular business for which such Special Seesions shall have

been called, (and which shall always be specified and de-

clared at the call thereof,) shall only be done and transacted,

any law or usage to the contrary notwithstanding. Perpe-

tual, i,
'

J<: if< 'ii-'i-: ]l :/.: '. J',/!.,.: •'•,!/.>(

Note. At least eight days notice ought to be given of

the holding of a Special Sessions.

Subjects con- Special Sessions may be held with regard to the follow-

SpTc'iaf^c's^-^ '"S subjects, by virtue of the several Statutes hereunder

Bions may bo cited, respectively.
held. Hightvays. Approvingand confirming report of Appraisers,

&c. by 4 Vic. c. 3, Sess. 1841, already recited under

this Title. . . , - r. I

Notice ofSpe-
cial Sessions

and business

therein.
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lumber, Sfc. Regulations ns to bringing the same down
rivers, (fee. 53 G. 3. 3 Vol. 35, and 1 & 2 G. 4. 3

Vol. 104. See Title,—LMmfter.

Rates, Poor. Appeals concerning, Slc. 4 G. 4. 3 Vol. 150.

see Title,

—

Poor.

Rates, County. Appeals, (fee. 5 W. 4. 4 Vol. 385, and

subsequent Acts, (fee. See TitlC; --Rates.

SET OFF, see—SUMMARY TRIALS.

[f,\

SEWERS.
By the Statute of the 4 G. 4, c. 13. 3 V. l.'^B. The'

Governor may appoint Commissioners of Sewers, who shall

be sworn to the faithful discharge of their duty, and such

Commissioners may, from time to time, assess the proprie- Assessments

tors of dyked and marsh lands, for the repair of dykes and [7^^''"'^°^

weirs, and for certain other purposes relating to such lands, ^
"^^'

and shall appoint Collectors to collect the money due on

such assessments, who shall also be sworn as aforesaid. *

Sec. 3. Upon complaint being made upon oath, be- Recovery of

fore any one Justice for the county where such lands lie, by "y^^ '****•

such Collector or Collectors, it shall be lawful for such Jus-

tice to grant a warrant under his hand and seal, directed to

any one of the Constables in the county, to levy of and
from the goods and chattels of the person or persons neg-

lecting or refusing to pay his, her, or their part or propor-

tion of such assessment, by distress and sale of the said

floods and chattels, the full sum so assessed, with costs for

prosecuting the same, which costs shall not in any one case

exceed ten shillings.

Sec. 4. If goods or chattels of the owner or possessor Letting lands,

of lands dyked, drained, or improved, are not to be found
^^^ ra,ei.

within the county or district where such lands lie, to answer

his, her, or their proportion of the dssessment made as
^

aforesaid, it shall be lawful for any one Justice for the coun-

ty, to let the same, or so much thereof as may be sufficient

to pay such proportion, first giving twenty tiays notice in

the township or place where the lands lie.

By Sec. 9. If no person shall appear to pay the pro- Selling lands,

portion of any assessment, and no sufficient distress shall be <or pnymom

found to satisfy the s;im the Commissioners, after three"*''""'""
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Repairing in-

jury to Dyke
by pasturing.

Recovery of

Dsseasment
above five

shillings pur

acre.

Oath of Com-
missioners

and others.

months notice of the sale of the said lands of the person so

assessed, and such proportion being still unpaid, shall sell

at public auction, to the highest bidder, so much of such de-

linquent's said lands as will be sufficient to pay such propor-

tion, with the charges.

Sec. 13. When any person shall pasture any part of

the land enclosed within any common, dyke, or any land

without and adjoining such dyke, whereby any part of the

dyke shall be injured, it shall be lawful for any two or more

of the Commissioners, as often as there shall be occasion, to

make an order upon such person for the repairing of such

injury, by a certain day named in such order, and in case

of refusal to obey the same, such Commissioners shall cause

the injury to be forthwith repaired.

Sec. 14. The person neglecting or refusing to obey

any such order, shall forfeit and pay for each offence, the

sum of ten shillings, which sum, with the costs of such re-

pair, to be recovered before any one Justice for the county,

shall, from time to time, be levied by warrant of distress un-

der the hand and seal of such Justice. Perpetual.

By the 10 G. 4. c. 37. 4 V. 64. Where the assess-

ment shall be more than five shillings per acre, no warrant

of distress shall issue against any party owning or possessing

dyked marsh land, on account of any assessment made upon

the said land, unless sucli party, or some other or former

owner of such land, shall have assented to the building of

the dyke for which the assessment was made ; but in all cases,

whether such consent hath or hath not been given, the land

of every such actual owner or possessor, shall be liable to

such assessment, and may be proceeded Eigainst in the man-

ner provided in the ninth Section of the aforesaid Act of the

4 G. 4. c. 13, without previously issuing such warrant of

distress.

Sec. 2. After the issuing of a warrant of distress

against a party who did not assent to the assessment, the

Commissioners may discontinue proceedings against him,

without their being liable to costs.

Sec. 3. The oath by the aforesaid Act, of which this

is in amendment, directed to be administered to the said

Commissioners of Sewers, Collectors, Assessors, and other

persons therein named, shall be made in writing by the par-

ty required to make the same ; and this oath shall be admi-

nistered by some Justice of the Peace, in the presence of

the Clerk of the Peace for the county or district wherein

such Commissioners have jurisdiction. Perpetual. <• '<•?

examine ai
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may be wit
nesaes.

By the 5 W. 4, c. 47. 4 V. 432. In any cause or Clcrka and

proceeding in any Court in the Province, or before any Jus- tio^'octors

tice or Justices of the Peace, wherein it may be necessary to

examine any Clerk to Commissioners of Sewers, or Collect-

or, as a witness, it shall be lawful for such Clerk or Col-

lector, to be examined as a witness, to prove any fact or facts

arising from, or connected with, the execution of the duties

of such Clerk or Collector, notwithstanding such Clerk or

Collector may be a proprietor, or interested of and in the

lands included in any such assessment, touching which, or

any rate thereon, or any proceeding taken for enforcing the

same, any suit or question be depending ; Provided, that no

such Clerk or Collector shall be a witness in any matter

touching the taxes upon their own lands, or themselves re-

spectively. Temporary.
The proceedings and the forms for the recovery of any Directions

dyke rates, will be the same as in the case of Poor Rates, or

County Rates, for which, see either of those Titles. For the

recovery of the penalty, and the other sum mentioned in the

14th clause of the aforesaid Act of the 4 G. 4, the like pro-

ceedings must be had, as for the recovery of penalties and

sums in other cases of the like nature, for which proceedings,

with the general Forms requisite, see, respectively, Titles,

—

Information, Summons, Conviction, Distress.

", SHEEP.

By the Statute of the 19 G. 3, c. 7. 1 V. 215. The Driving nwny

Justices of the Peace in each county or township, empower- *'*°®P I'""'

cd to hold Sessions of the Peace, shall be empowered in

their Sessions as aforesaid, and they are hereby directed, to

make regulations for the preventing the clandestine driving

or carrying away sheep and lambs, from the several townships

ill such counties, iri manner as shall be most agreeable to the

circumstances of such county, or townships therein, and any
person who shall transgress such regulations, shall forfeit and
pay a fine not exceeding five pounds, to be recovered on
complaint or information, before any two Justices of the

Peace for the county wherein the offence was committed, or

before the Sessions in such county or township, and be levi-

ed by warrant of distress on the offender's goods and chat-

tels, and be applied to the use of the poor of the township

I
where the offence was committed. Perpetual.

1 -fl
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Keeping dogs
accustomed to

kill, or worry
beep.

By the 34 G. 3, c. 2. 1 V. 331. If any person shall

keep any dog, which hath been known to kill, or accustom.

ed to worry sheep or lambs, after notice thereof, such per-

son shall forfeit and pay ten shillings to the owner of every

sheep or lamb so killed as aforesaid, and shall also forfeit

and pay three pounds for every offence, to be recovered be.

fore an / Justice of the Peace for the county where the oflence

was committed ; the one moiety thereof for the use of the

poor of the township or place where the oflence was com-

mitted, and tlie other moiety to the person or persons prose-

cuting for the same. Perpetual.

The proceedings and Forms for the recovery of the pen-

alties mentioned in the foregoing Statutes, will be the same

as in prosecutions in other ordinary cases for the recovery of

penalties, for which, see, respectively, Titles,—Information,

Summons, Conviction, Distress.

SHERIFF.

By the 35 G. 3, c. 1. 1 V. 344. The Chief Justice

or in his absence, the senior Judge of the Supreme Court,

shall, annually, on the last day of Michaelmas Term, nomi-

nate to the Governor, three fit persons in each county, as

qualified for the office of High Sheriff" thereof ; one of whom

in each county, the Governor shall appoint to be such She-

riff", for the year ensuing, who, on refusal to serve, shall for-

feit fifty pounds ; and if he accepts the ofllice, shall give se-

curity, and be sworn to discharge the duties thereof.

Sec. 4. It shall be lawful for the said Chief Justice, or

senior Judge as aforesaid, in the said list of persons present-

ed to the Governor as aforesaid, to return over again the

name of such person as shall be then in the office of Sheriff

for any county, in case such person shall have signified to

such Chief Justice, or senior Judge, his consent in wriUngto

serve for the ensuing year ; unless a representation signed by

a majority of the Justices, in their General Sessions assembled

in any county, shall be filed in the Supreme Court at Hali-

fax, as of any Mid. elmas term hereafter ensuing, praying

thereby, that the person then serving the office of Sheriff in

such county, may not be returned in the Judge's list to serve

the office of Sheriff" for the then ensuing year ; in which

case, the Judge who is to return such list, shall not return

the name of such person so petitioned against. Perpetual
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^hall attend

tiic Sessions.

The Sheriflf iiaving tho warrant of a Justice of the GlierifTslmli

Peace directed to him, shall execute the same, but he need execute iho

not go in person to execute it, but may authorise another to juatico.

do it. And it is no excuse to the Sheriff to return that he

could not execute a precept, because of resistance, for he

may take with him the power of the county.

The Sheriff, on summons, is bound to attend the Ses-

sions of the Peace, there to return his precepts, to take

charge of the prisoners, to receive fines for the King, and

the like.

And it seems clear from the general reason of the law, Is punishable

which gives all Courts of Record a kind of discretionary l>y »''« Sus

power over abuses by their own olficers, that the Siieriff is

punishable by the Justices in Sessions, for defaults in exe-

cuting their writs and precepts. Every Sheriff is a princi-

pal conservator of the peace, by the common law, and may,

ex officio, award process of the peace, and take surety for

it. 5 Burn's, 223-4.

blOMd.

SHIPS, &c.

By the 25 G. 3, c. 6. 1 V. 241. Any person who Oostrovin

shall take away, cut down, or destroy, or aid or assist in Beacons,

taking, cutting down, or destroying, in any manner what-

ever, such buoys, beacons, or sea marks, which are placed,

or shall be placed or set by order or direction of the Gover-

nor, Lieutenant Governor, or Commander-in-chief, or any
other person having authority so to do, in any harbour,

creek, or bay within the Province, shall, on due conviction

thereof, by the oath of one credible witness, before two
Justices of the Peace, forfeit and pay the sum of one hun-

dred pounds : and on fu.'lure of payment thereof, or ofgoods
or chattels belonging to the offender, vviiereon to levy the

same, such offender shall be committed by such Justices, to

the gaol of the county or place where the offence shall have
been committed, for the space of twelve months.

Sec. 2. Any person who shall make fast to any such
buoy, or sea mark, any ship, vessel, or boat, shall, on due
conviction thereof as aforesaid, pay a sum not exceeding

twenty pounds ; and on failure of payment thereof, or of

goods or chattels belonging to the offender, whereon to levy

the same, such offender shall be committed by such Justices

to the gaol of the county or placo where the offence shall

have been connnittcd, for a space not exceeding six months.

Perpetual.

&,c.

V (!
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Improperly
unlading
ballast.

-;* ••

i

SHIPS, &c.

The proceedings for tlie recovery of the penalties im-

posed by the foregoing Statute, will be the same as in simi-

iar cases before Justices, and together with the requisite

Forms, which may readily be filled up so as to serve, will be

found respectively, under the Titles,—Information, Sum-

mons, Conviction, Distress, Commitment.
By the 33 G. 3, c. 3. IV. 315. No ballast shall be

unladen or thrown overboard from any ship, vessel, or boat,

below high water mark, into any port, harbour, river, or creek

within this Province, or at the entrance into the same ; and

if any master or seaman, or other person on board any ship,

vessel, or boat, shall unlade or throw from on board any

ship, vessel, or boat, any ballast, below high water mark,

into any port, harbour, creek, or river, or at the entrance

of the same, such master, seaman, or other person, shall be

obliged to remove such ballast or impediment, or in default

thereof shall forfeit and pay a sum not exceeding twenty-

five pounds, to be sued for and recovered, by information

or complaint before any two Justices of the Peace for the

county wherein such offence shall be committed ; subject to

an appeal to the Court of Common Pleas in and for the

county where such offence shall be committed, upon securi-

ty given for prosecuting the same to effect. Perpetual.

Note. The proceedings for the recovery of the penal-

ty in this Statute, will be the same, until after conviction,

as in similar cases, and with the Forms, which may be fil-

led up so as to serve, will be found under the respective

Titles,—Information, Summons, Conviction. As no final

process of any kind, for levying the penalty, is directed or

alluded to in the Statute, it seems quite clear, that no such

process can be issued by the Justices.

SHIPWRECK, see WRECK.

As to Burning or otherwise destroying Ships, <&lg.

see Title,—BURNING.
1 1> J;.;:

tcir ©

SHOOTING AT, &;c. (maliciously.)

P' niahmcnt By the 4 Vic. c. 6, Sess. 1841. Sec. 9. Wnosocver

r'in"ur"i's'ef-
^''^^^ attempt to administer toary person any poison or other

k*c3.
^

' destructive thing, or shall shoot at any person, or shall by
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As no final

. directed or

Ithat no such

[ps, A-c.

[ciOUSLY.)

Whosoever

lison or other

or shall by

figure.

drawing a trigger, or in any other manner attempt to dis-

charge any kind of loaded arms at any person, or shall at-

tempt to drown, suffocate or strangle, any person, with in-

tent, in any of the cases aforesaid to commit the crime of

murder, shall, although no bodily injury shall be effected, bo

guilty of felony, and being convicted thereof, shall be liable

to be imprisoned for the term of his natural life, or for any

term not less than one year, as the Court shall award.

Sec. 10. Whosoever unlawfully and maliciously shall Shooting nt,

1 II I 1 • • • cutling and
shoot at any person, or shall, by dravvmg a trigger, orm any mniming with

other manner attempt to discharge any kind of loaded arms, )itent to di«-

at any person, or shall stab, cut, or wound any person, with

intent, in any of the cases aforesaid, to maim, disfigure, or

disable such person, or to do some other grievous bodily

harm to such person, or with intent to resist or prevent the

lawful apprehension or detainer of any person, shall be guilty

of felony, and, being convicted thereof, shall be liable to bo

imprisoned for the term of his natural life, or for any term

notless than one year, as the Court shall award. Perpetual.

On a complaint of this offence being made to a Justice,

the same proceedings must take place as in other cases of

felonies; and for which, with the requisite Forms, see, res-

pectively, Titles,—Information, Warrant, Examination, Bail,

Commitment, Recognisance.

IV.

I.
' SHOP-BREAKING, see BURGLARY,

y ^ i;

i:jf,i,

.., ,1

) f. SLANDER-
In general it seems, that words which directly tend to

a breach of the peace, as if one man challenge another, arc

cognisable before Justices of the Peace ; for which the party

may be bound to the good behaviour, and even indicted.

5 Bum's, 243.
• ' [Note. This means cognisable, or to be determined
before the Justices in Sessions, but not before one Justice

or more out of Sessions, though one Justice may bind
over to the Sessions, on a complaint of such offence.]

But if the words do not tend directly to a breach of the

King's peace, but are matters only of private slander between
party and party, which no way affect the public administration

I

of justice, as in case where the common people are wont to

-:'?l^l

mm. #1
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M

SLANDRU.

cnll one anollicr knaves, and roijfuos, and whores, and ihievos,

it is not assorted by any {^ood authority, that Justices of the

IVacc have any jurisdiction at all in such matters. Id.

1i
SMUGCJLING, sec REVENUE.

,'rt I,

l». f SOLDIERS.
By the 35 G. 3, c. 5. 1 V. 350. If any person shall

knowingly detain, buy, or exchange, or otherwise receive,

any arms, clothes, caps, or other furniture belonging to the

King, from any soldier, or deserter, or any other person,

upon any account or jiretence whatsoever ; or any hats, shoes,

shirts, or stockings, or other articles generally deemed refi;i-

mental necessaries, according to the custom of the army,

provided for such soldier or deserter, by his captain or other

officer commanding the company to which he belongs, and

paid for by deductions out of his pay, without leave in writ-

ing from such captain or officer, or cause the colour of siicli

clothes to be changed, the person, so otiending, shall forfeit

for every such oflence, the sum of five pounds, and upon

conviction by the oath of one or more credible witness or

witnesses, before any two Justices of the Peace, the said

penalty shall be levied by warrant under the hands of the

said Justices, by distress and sale of the goods and chattels

of the otfendcr ; one moiety of such penalty to be paid to ihc

informer, and the residue to the officer to whom any such

deserter or soldier did belong. And in case any such of-

fender, so convicted, siiall not have sufficient goods and

chattels, whereon distress may be made, to the value of the

penalty recovered against him for such olVence, or shall not

pay such penalty within four days after such conviction, then,

and in such case, such Justices may, by warrant under their

hands and seals, commit such offisnder to the common jail,

there to remain without bail or mainprize for three months,

or cause such ofTender to be publicly whipped, at the discre-

tion of such Justices. Perpetual.

By the 4 *fe 5 G. 4, c. 34. 3 V. 193, made in amend-

ment of the foregoing Statute, it is enacted,—" That it shall I

be lawful for the said Justices before whom any conviction

shall be had against any oflender, under the said Act, to

commit such otfendcr to the common gaol, after conviction

Such
as it is deer

k convenii

I. Lie
II. Ski

III. HA^
IV. Sel
V. Ori,

VI. Sel
VII. Reg

VIII. Puo
IX. Wn
X. App

XI. Obs-
XII. Rec
XIIL Si;si
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nnii hefnrc the expiration of the said four days, unless such

nli'endcr shall enter into rcrognisances with two sureties, for

his personal appearance before the said Juittices, at the ex-

piration of the said four days mentioned in the said Act.

Perpetual, iw - ;> ....

Note. The punishment of public whipping has been

abolished in every case.

For the proceedings to recover the penalty mentioned f^"«c"<"'"-

in the first of the foregoing Statutes, and also subsequent

10 the conviction of the oft'ender, with the requisite Forms,

which may be made to serve, sec, respectively, Titles,

—

Information, Summons, Conviction, J)istresn, Commitment.

e

SPIRITUOUS LIQUORS.
.'

'">'lii

Such of the enactments relating to Spirituous Liquors,

as it is deemed requisite to set forth under this Title, may
1)6 conveniently arranged under the following divisions

:

Licenses for the Sale of Spirituous Liquors,

Selling the same without License, or after
the expiration thereof.

Hanging out Signs.
' "

'

Selling in House not NAivfEn in License. '

'

'•

Order in Licensed Houses and Shops, and
WHEN, AND TO WHOM, SpiRlTUOUS Lk^UORS ARE
not to be sold.

Selling Goods in Taverns,
'

Regulations as to quantities rN which Spirit-

ijous Liquors may be sold. '
'

Prosecutions for Offences. '^
' "

Witnesses on Prosecutions,

Application of Penalties,
'"

Obstructing Clerks of Licenses^.

Recovery or License Duties.

Suspending Licenses, for vioLAfrON op Enact-*

MENT5.

Selling Spirituous Liquors o'n Credit, ani»

Securities and Pledges roR the same.

XV. Regulations concerning Distilleries.

I.

II.

III.

IV.

V.

VI.

VII.

VIII.

IX.

X.

XI.

XII.

XIIL

XIV.

t,'i-. •
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I. Licenses for the Sale of Spirituous Lkiuors.

Granting Li'

ceniea.

Grand Jury
recommend
Eursons fur

license.

Persona liold-

ing Shop Li-

cense not to

ell less than
one gallon.

Persons hold-

ing Shop Li-

cense may
ell not less

than one
quart ofwino.

Apothecary.

By the Stnlulc of the 2 VV. 4, c. 3, 4 V. 1 12. " The

Justices in each county or district, in their first General

Quarter Sessions in every year, inuy grant and order tavern

hccnses for the sale of wine, beer, ale, cider, or perry, rum,

brandy, and other strong or distilled 8|)irituous hquors, for

use or consumption in the tavern or house of tiie party Hccn-

sed, to be issued and given to and in favour of such and so

many fit and proper persons, of good fame, and of sober life

and conversation, us the said Justices shall judge necessary

to be licensed, to sell such liquors in any quantity within,

and to keep taverns or houses of pul)lic entertainment in the

several towns, and on the several roads and streets of the

Province, lying within their respective counties or districts

;

and also to grant and order shop licenses, for the sale of such

liquors in a quantity not less than one quart, delivered at the

same time, to such persons keeping shops or vending goods,

as the said Justices shall deem fit and prn[Xir.

The following are the alterations of this clause. 2 Vic.

c. 7, Scss. 1839, Sec. 2. No tavern or shop license shall be

hereafter granted to any person whomsoever, (except in the

town of Halifax,) unless upon the recommendation of the

Grand Jury of the county wherein such license is to be

granted.

Sec. 3. No person holding a shop license, (except in

the town of Halifax,) shall hereafter, on any pretence, sell

spirits, wines, or other strong or intoxicating liquor, in any

quantity less than one gallon, under the same penalty, to be

recovered in the like manner as by law is imposed, and to

be recovered on and from persons selling such liquor vvitliout

license^ Annual.
But these last clauses are in part altered by the follow-

ing enactments,—6 Vic. c. 46. Sess. 1843, Sec. 2. Any

person holding a shop license, shall or may sell any quantity

of tuine or wines, not less than one quart at one and the

same time, any thing in any Act or Acts contained to the

contrary notwithstanding.

Sec. 3. Nothing contained in this present or any of

the previous Acts hereby continued, shall extend or be con-

strued to extend so as to prevent any physician or apotheca-

ry, if authorised so to do by the General Sessions, from sell-

ing for medicinal purposes, any wine or spirits, in any such

county wherein the Grand Jury shall think it inexpedient to

recommend any person for tavern licenses. Annual.
[By this last clause it is quite evident that the Legisia-

j
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iquor, in any

Hire consiilcr that tho Grand Jury liave a riglif '< refrain

from recommending any tavern licenses whatcvc*, in any

[jart of the county.]
. , .., i,,, .,, ,nn. >,,-.:

Sec. 5. In every such tavern llcenae an^ Hhop "icense,

1,'rantcd pursuant to this Act, there shall be i iw^rted and con-

tained, tho name, residence, and occupntio./i, of the person

or persons to wlioin the same is mad j, and the particular

bouse or shop for which the same license is given, with the

lamo of the county, and of the town, township, or scttle-

ncnt thereof, and of the particular road, street, or lane

Jicrein, in which such house or shop is situate.

Sec. 8. If after the first Gc.icral or Quarter Sessions

if the year, in any county or district, (except Halifax,) any

Hirson or persons shall apply lor any such tavern license, or

shop license therein, it shall be lawful for the Justices at any

oilier General Session, held in and for such county or dis-

trict, or for any three Justices thereof, in special session as-

sembled, to nmke an order for granting such license, }f it

shall be deemed expedient so to do, and the same shall be

issued accordingly. Provided always, that every such ap-

plication made to a special session, for a tavern license,

shall bo first recommended by three Justices of the said

county or district, not of the said special session ; And Pro-

vided also, that the issuing of such tavern license be first

recommended by the Grand Jury.

Sec. 9. The said several licenses shall be made and
issued in the terms, and according to the Forms prescribed

iu the Schedule to this Act annexed, and shall be signed by

the Clerk of tho Licenses, the Clerk of the Peace first certi-

fying thereon, that security has been given therefor as pre-

scribed by the Act ; and such license shall continue and en-

dure from the date thereof until the end of the General or

Uiiarter Sessions first held for the county or district, in the

year next following the grant of such licenses respectively.

Perpetual.

By the 7 W. 4, c. 15, Sess. 1837. No general license

wiiatever, shall be granted or issued to any person or per-

sons, residing in any part of this Province, except only to

l)ersons residing in the town or peninsula of Halifax.

Sec. 3. No such license as heretofore called a wine

and beer license, shall be issued or granted on any pretence

whatsoever.

Sec. 4. It shall be lawful for the Justices of tho Peace
of the several counties or districts, upon the recommenda-
tion of the Grand Jury, but not otherwise, to grant a li-

cense gratis, or upon payment of such less duty or tax than

rnrtirulnm In

bn rontained
ill l^iconiei.

Cjranting Li-

censoHin Spe>
cial Scisiong.

(jencral

Licenses.

Wine and
Ucer License.

Licen8«.4

gratis.

ft:'

';. ir^'
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is hereby imposed, as may seem to them proper, to any per.

son or persons living on roads which arc little frequented,

for the encouragement of such persons keeping houses ot

entertainment on such public ronds, for the accommodation

of travellers. [The (irand Jury are not obliged to reconi-

mend. See clause of 6 Vic. already recited.] '

Sec. 5. No Justice of the Peace shall hold a tavern li-

cense for the retail of ardent spirits. Annual.

H. Selling Spirituous LiHtoRs without Licensk, «r

AFTER THE EXPIRATION THEREOF.

Selling with-

out Licenan.
By Sec. 15 of the aforesaid Act of the 2 W. 4, c. ),

If any person oY persons whatsoever, either by themselves,

or their wives, or any of their children, or their known and

reputed servants, or substitutes under them, directly or in-

directly, in any house, shop, warehouse, or other place

whatsoever belonging to the father or mother of such child

or children, or to the known or reputed master or mistress

of such servant or substitute, s'uail sell, barter, or ^xchanj^e,

or deliver upon credit, any rum, brandy, ale, wine, cider,

perry, or other strong or distilled liquors, mixed or unmixed,

by whatsoever name or names they are or may be called,

(without license first had and obtaii^ed for that purpose, in

manner and form as herein direct'^u,) whether such wife,

chil(', children, servant, or substitute, so sold, bartered, or

exchanged, or delivered the same, o"- not, by the command
of such father, mother, master or mistress, or shall hawk,

sell, or expooo to sale, barter, or exchange, or deliver upon

credit, any such liquors, mixed or unmixed, by whatsoever

name or names they are or may be called or distinguished,

about the streets, wharves, highways, lanes, or suburbs ot

the town or peninsula of Halifax, or in any other town or

place whatsoever within this Province, in any manner what-

soever, or upon the water, in any ship, boat, or vessel, or

in any other manner whatsover ; or shall deliver upon cre-

dit, or sell, or barter, or exchange, or expose the same to

sale, on any bulk or bulks, stall or stalls, or in any shed or

sheds, or on, or in any other j)lace or places, such person

or persons, and the father or mother of such child or chil-

dren, and the repuf^d master or mis -ess of such servants or

substitutes, shall forfeit for every offence, a sum not exceed-

ing twenty pounds, nor less than five pounds ; and it shall

be lawful for any two Justices of the Peace, on their view.

or on confession of the party, or by proof on the oath ofont;

credible witness, to convict any |)orson or persons so ollcnd



SPIRITUOUS LIUUORS. 525

ing, and the person or persons, so convicted, shall, ininicdi-

Hlely on audi and every otijer like conviction, pay the amount
nf such fines or forfeitures into the hands of the Clerk of tho

Licenses, and on such otlcndcr or otVenders refusing or neg-

lecting to pay the said sum, together with the charges of

prosecution, ii shall ho lawful for such Justices, to issue a

warrant under their hands and seals for the levying tho same,

by distress and sale of tho ot!bndcrs goods and chattels
;

and if no suflicient distress can be found, then the said Jus-

tices shall, by warrant under their hands and seals, commit
the oftender or oflenders to the gaol within the county where

the oftencc shall be committed, there to remain in close con-

tineinent, or to be put to hard labour for the. 8|)ace of three

months, or until he or she shall have fully paid and satisfied

the said fine and charges as aforesaid, or otherwise to be

hound out by the Justices aforesaid, for any tinjc not ex-

ceeding three months, to serve and labour for any person

who will pay the fine and costs. Provided, that all prose-

cutions in pursuance of this Act, shall be made within three

months after the offence committed.

Sec. 28. Every person or persons, licensed as afore- '^"".'"g.'"''^''''

raid, who shall continue to sell any such liciuors as aforesaid, il'.",'i!'':""*''

for a longer time than the period or date for or to which

their respective licenses are or shall be limited to endine and
he in force, without taking out a new license, shall be sub-

ject to tho like prosecutions, penalties and forftiitures, as per-

sons selling spirituous li(|Uors without license.

[The Forms of Summons and of Conviction, in prose-

cutions under the foregoing clauses, are contained in tho

Act recited under Division No. H, and the other reciuisitc

Forms will be found at tho eml of the Title.]

• fii'i

III. Hanging out Signs.

By Sec. 16, of the same Statute. Every person keep-

iiif? a tavern, or retail shop, an<l having license to sell any

sjMritjuous li(iuor8, wine, ale, beer, cider, or perry, shall

within ten days after obtaining such license, hang out a sign

or inscription, with their names thereon, setting forth that

!<pirituous liquors are there to be sold, on pain of forfeiting

five pounds for every such neglect.

[Note. As no mode c f recovering this penally, i:»

mentioned in this Act, or in any other, it is clear ihat no
l>roscculions for the same can Irg-ally take j)l:ice before Jus-

Hoes, but on complaint, the license of the oficnder may be

sns|Kjnded, pursuant to Sec. '{7 of this Act.

Ir
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Sec. 17. If any person or persons, not having obtain-

ed a license therefor, shall presume to hang out, or suffer to

remain, any sign or inscription whatsoever, importing that

rum, or other strong or distilled spirituous liquors, wine, ale,

beer, cider, or perry, are there sold otherwise than by whole-

sale, upon proof thereof in manner and form hcein describ-

ed, such person shall be subject and liable to the like penal-

tics and forfeitures as persons convicted of selling spirituous

liquors without license.

[In prosecutions on this clause, the Forma will be simi-

lar to those in the case of selling spirituous liquors without

license, and some of which will be found in the Act set forth

under Division, No. 8, and the others at the end of the

Title.]

IV. Selling in any other place than the one speci-

fied IN THE License.

I .'I
m '^^

II

By Sec. 1 8, of the aforesaid Act of the 2 W. 4, c. U.

If any person or persons, either by themselves, or their wives,

or any of their children, or known or reputed servants or

substitutes under them, directly or indirectly, shall presume

to sell any rum, brandy, wine, ale, cider, perry, or other

strong or distilled liquors, mixed or unmixed, by whatsoever

name or names they are or .tay be called or distinguished,
by

virtue of, or under pretence of any license obtained as in

this Act is directed, in any other place thsin at the house,

shop, or place to bo named in such license, where such per-

son or persons themselves shall bona fide, actually and con-

stantly reside and dwell, or carry on the business of sucli

shop, upon conviction thereof, such person or persons shall

be subject and liable to the like pains and penalties as persons

convicted of selling spirituous liquors without license, and

the same shall be prosecuted for, paid, levied and disposed

of, in like manner as is directed by this Act.

[The requisite Forms, in prosecutions upon this clause,

will be similar to those, in the case of selling without license,

and can readily be filled up so as to serve.]

V. Order in Licensed Houses, and when, and toj

WHOM, Spirituous Lk^uors shall not be sold or|

FURNISHED.

By the -2 G. 3, c. 1. Sec. 3, IV. 7S. No retailer,
Retailers liar-

iioiirinir, &c. , ^ i i. i i rr
Apprentices Of pcrson wnulsoevcr, shall harbour or suffer any apprciitict.

t.r bound sor- bound servant, or negro slave, to ait drinking in his or licrl

V a Ills.
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THE ONE SPEC!-

house, nor sell or give him or them, nor suffer to bn sold or

given him, or Miem, any wiiic, strong beer, ale, brandy,

rum, or other spirituous liquors, without special order or al-

lowance of their respective masters or mistresses, on pain of

forfeiting twenty shillings for every such offence, together

with the charges of prosecution, to be recovered, upon con-

viction on the oath of oi e credible witness, before any one

Justice of the Peace, within the town or precinct where the

offence shall be committed, or such other proof as shall be to

the satisfaction of such Justice ; and to be levied, by warrant

of distress and sale of the offenders goods and chattels, under

the hand and seal of the said Justice ; and for want of suffici-

ent distress, such Justice shall and may commit such offend-

er to His Majesty's gaol, there to remain for one month, or

till he shall have paid and satisfied the same. And such sum,

so levied, shall by the said Justice be paid into the hands of

the Overseers of the poor of the town or precinct where the

offence shall be committed, to be by them applied to the use

of the poor of such town or precinct. Perpetual.

[The proceedings and Forms, in prosecutions upon this

clause, will be similar to those in prosecutions for selling spi-

rituous liquors, without license, the Forms in which case may
readilv be altered and filled up so as to serve.]

By the 28 G. 3, c. 6. Sec. 3, 1 V. 255. If any mas- MasieMW
tcr or mistress shall sell rum or other spirituous liciuors, to soiling Spirits

any servant hired by him or her, such master or mistress "* Servant,

shall forfeit and pay for every such offence, on conviction be-

fore any Justice of the Peace, double the value of such rum or

other spirituous liquors, and it t.hall not be lawful for any

master or mistress to stop the wages, or any part thereof, of

any servant or labourer in ins or her service or employment,

for or on account of any rum, or other spirituous liquors sold

to such servant or labourer, while in his or her service or

employment. Perpetual.

fin prosecutions on this clause, the proceedings and the Directions.

Forms until after conviction, will be the same as in ordinary

cases of the recovery of penalties before Justices, and which
will be found under the respective Titles,—Information,Sum-
mons, Conviction. As no final process is mentioned for levy-

ing or enforcing payment of the penalty, nosucii process can

legally be issued by the Juitice.]

By Sec, »J, of the aioresaid Act of the 2 W. 4, c. 3. Keeping or-

Every persun licensed as afjresuid, shall, at all times, keep ^^j
'" '^'^•^""•

and maintain good order in the house, tavern, shop, or house
of entertainment for which such licenses shall be granted,

and shall not sutibr any riot, disturbance, or breach of the
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peace therein ; nor any raffle or raffles, nor the using or

playing of any kind of game or games, by dice, cards, or

otherwise, therein, on pain of forfeiture of such license.

Sec, 24. No person whatsoever holding a shop license,

shall open his, her, or their shop or warehouse, or either bv
"pe"?''"" '''e himself or herself, or by his or her servant or servants, child

8 ay.
Qj. children, sell, expose, or offer for sale, any manner of

goods or merchandise whatsoever, [bread and milk excepted,]

on the Lord's Day, or on any part thereof, under the penal-

ty of five pounds for every such offence, and of forfeiture of

the license.

[As no jurisdiction or authority, is by this clause, or

elsewhere, given to Justices, with regard to the recovery of

this penalty, no prosecutions can, at present, legally take

place before them, for that purpose.]

Sec. 25. If any tavern keeper, shop keeper, retailer

of spirituous liquors, vintner, or other person keeping a

public house of entertainment, or shop, and licensed as

aforesaid, shall on any pretence whatsoever, suflTer any dis-

orderly persons, or any hired man or woman servant, ap-

prentice, male or female, or any person under the age of

twenty one years, to resort to such tavern, shop, or public

house, or at any time or times of the day or night, throwgli-

out the week, there to idle or mispend his, her, or their

time, or to have any liquor to drink therein ; or shall enter-

tain or suffer on the Lord's day, any of the inhabitants of

Halifax, or of any of the towns respectively, where such

tavern keepers, shop keepers, retailers of spirituous liquors,

vintners, or other persons keeping public houses of entertain-

ment or shops, respectively dwell, or others not being strang-

ers or lodgers in such houses, or such as come thither for

necessary dieting or victualling only, to abide or remain in

or about their dwelling houses or shops, drinking or idly

spending their time, it shall and may be lawful for any one

Justice of the Peace for the county, either on his own view,

or on the information of one credible witness, to cause the

person or persons offending against this clause, or any matter

or thing herein contained, to be apprehended and commit-

ted prisoner to the county gaol, unless such ofii3nder or ol-

fenders shall enter into a recognisance before such Justices

with one or more sufficient bondsmen, for his, her, or their

appearance at the next General Sessions of the Peace, there

to answer to such complaint, and in the mean time to be

of good behavimir ; and also to bind over the witness or

witnesses, to pro.iocute at such Sessions j and' it shall be

lawful for the Grand Jurv, of their own knowledufc, oronths
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ise, or either bv

ss, to cause the

information of one or more credible witnesses, to make pre-

scnUiient, or to prefer a bill of indictment against such of-

fender, at the General or Quarter Sessions of the county or

district where the oHence shall have been committed ; and

such tavern keeper, shop keeper, retailer, vintner, or otiier

|)er8on keeping such public house, or shop, being duly con-

victed by the verdict of a jury, upon such presentment and
indictment, shall forfeit his license, and shall also pay the

I

nalty of his, her, or their bond or recognisance taken pur-

suant to tliis Act ; and every such tavern keeper, shop

keeper, rctuiler, vintner, or otlier person aforesaid, shall

cause the whole of this, and the two preceding Sections of

iliis Act, written or printed in a plain and legible manner,

10 be affixed and set up in some conspicuous part of his or

her tavern or shop, and in every room in his or her house,

set apart or commonly used for the entertainment of travel-

lers or other persons, and there to remain as long as he or

sliu shall iiold such license ; on pain of forfeiting such li-

cense for any neglect thereof.

By the 6 Vic. c. 46, Sec. 4, Scss. 1843, it is further \ot to geH

oiiacted as follows :
" It shall not be lawful for any person J'iqu«>rf>n th«

or persons within this Province, either by themselves, or their
''^^ * "'

known or reputed servants and substitutes under them, to

sell, barter, exchange, or deliver upon credit, in any man-
ner whatsoever, upon the Lord's Day, any rum, brandy, ale,

wine, or other strong or distilled liquors, mixed or unmixcd>

by whatsoever name or names they arc or may be called or

distinguished ; and every person or persons so ofl'ending shall

be subject to the same pains and penalties as persons are

subject to for selling liquors without license, and which shall

!
n recovered in the same way and by the same means as the

saia penalties are recovered : Provided always, that noth-

ing herein contained shall extend to any person or persons

actually lodging and living in any licensed tavern, or other

house of public entertainment within this Province. Annual.
[The requisite Forms of Information, Warrant, and

Commitment, on these enactments, will be found at the end
of the Title.] For the Act prohibiting the Sale of Spirit-

uous Liquors to Indians, see Title,—Indians.

J^M:'\

}

"Jk. mi

.fr-:i

fell

I'rovKO.

4 }t

VI. Selling Goods in Taverns^

By Sec. 26 of the said Act of the 2 W. 4, c, .'i.
•' It

shall not be lawful for any tavern keeper, or person holding

a taverri license, unless such person also holds a genera! li-

67



580 SPIRITUOUS LiaUORS.

l^

cense, hereafter to sell, vend, or expose to sale, in or about

his or her tavern, any goods, wares, or merchandize what-

soever, other than the victuals or drink necessary to be usetl

and consumed, and which are usually used and consumod in

taverns ; nor shall he or she sutler the same to be done

;

and any person or persons offending against the provisions

of this clause, shall forfeit and pay t!ie penalty of twenty

pounds for every offence ; to be recovered and applied in

the manner herein mentioned." [Prosecutions on this clause

must be before two Justices, and, in every respect, in the

same manner as for selling spirituous liquors without license.]

VII. Regulations as to Quantities in which Spirit-

uous Liquors may be sold.

By Sec. 27 of the last mentioned Act. If any per-

son holding any shop license; shall sell or deliver any quan-

lity of wine, ale, beer, cider, perry, rum, or other strong

distilled spirituous liquors, less than a quart, or shall on u.:;-

account permit or suffer any wine, ale, beer, cider, penv,

rum, or other strong liquors to be sold for the purpose of

being drunk or consumed in his or her shop or house, such

person or persons, so offending, unless holding a general li-

cense, shall be subject to the like prosecutions, penalties,

and forfeitures, as persons selling spiriti ous liquors without

license ; and every person taking out such shop license,

shall cause the whole of this, and the preceding Section of

this Act, written or printed in a plain legible manner, to be

affixed up in some conspicuous part of his or her shop, and

there to remain during the continuance of liis or her license,

on pain of forfeiture thereof. '' i'

[Note. This clause is altered as to quantities allowed

to be sold. See at the end of this division. No general li-

cense can now be granted except in Halifax. The preced-

ing clause referred to, is the one which prohibits the sale of

goods and merchandize in taverns. The Forms, in prose-

cutions on the foregoing clause, will be similar to those in

the case of selling spirituous liquors vvithout license.]

What quan- ^^^* '^^* Provided, that nothing in this Act contain

lilies may bo cd, shall extend to prevent or debar any merchant, shop-

sold without keeper, or other person, (not licensed by any such license

as aforesaid, to retail any rum, or other strong or distilled

spirituous liquors, wine, ale, beer, cider, or perry, in any

part of this Province, other than the town or peninsula of

Halifax,) from selling any quantity of such liquors, not less

than ten gallons thereof, delivered at one and the same time,
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rnicH SpiniT-

or not loss ll»ai) the contents of the original cask, packago,

or case in which the same was bronght into this Province.

By the 7 W. 4, q. 15. Sess. 1837, it is provided, That
iioiliing in this Act, or any other Act contained, shall extend

[0 prevent any person holding a tavern license, (except in

the Iowa of Halifax,) from selling any quantity of spirits,

wiiic, or other liquor, not exceeding at any time one quart,

to any person whomsoever, (excepting Indians,) whether the

same is to be consumed in his house, or elsewhere. Annual.
By the 2 Vic. c. 7, Sec. 3, Sess. 1839. No p'-rson Persons hoid-

holdiiigu sliop license, (except in the town of Halifax.) shall '"8 ^''"P ^''

,.. » II • •. • ' .1 ccimo not to
hcreulter, on any pretence, sell spirits, wmes, or other g^n 1^,^ tim„

strong or intoxicating liquor, in any quantity less than one one gallon.

gallon, under tijc same penalty, to be recovered in the like

manner as by l;uv is imposed, and to be recovered on and
from |)erson.; selling such liquor without license. Annual.

This enactment is in part altered by the following clause

ill the () Vic. c. 46, Sess. 1843. " Any person holding a

shop license may sell any quantity of wine or luineSy not less

than one (pinrt at one and the same time, any thing in any

Act to the contrary notwithstanding." [Note. But it can-

iic' bo Uniiik in tlie shop.] '•
.

.1 ,

',
, VHI. Prosecutions for Offences.

^

I

:J

Mr"

le same time,

By the 7 W. 4, c. 48, Sess. 1837. In all cases or

prosecutions under the Act passed in the second year of the

reign of His present Majesty, entitled, " An Act concern-

ing persons licensed to keep public houses or shops, and the

duties thereon," or under any other Act relating to licensed

lionscs, or the license duties, or licenses, the summons to

ba issued against the person complained of, shall be in the

form following, that is to say:
.

{ >

, ,

To either of the Constables of the (Town or County) of

You are hereby comiruinded to summon A. B. of
,

lo be and appear before us, at , on the — day of

next, to answer to the suit of C. D., Clerk of License for the

county of , for a breach of the Act passed in ti)e second

year of the reign of His present Majesty, entitled, " An Act

concerning persons licensed to keep public houses or shops,

and the duties thereon" in having, [here brieily state the

nature and description of the oli'encC, as the case may be,]

contrary to the provisions of ihe said Act. Witness our

hands and seals, at , iliis — day of , A. D., 18

'I

A. B., [Seal.]

C. D., [Seal.]

Justice of the Peace.

Justice of the Peace.

Form of
fSutnnions.

!l
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Sec. 2. It shnll be lawfiil for the Justice or Jusiine^

before whom I'.jy person shall be suninioncd, to procccMl on

the summons aforesaid to the trial of the otlbncc compluined

of, as in case of an ordinary action or debt before such Jus-

tice or Justices, and thereupon to convict the olVender or of-

fenders, either by default, or upon confession, or upon evi-

dence to be adduced before such Justice or Justices; and

such conviction shall be indorsed upon, or annexed lo tin;

original summons, in the form following, that is to say:

—

The within named defendant, having been duly sum-

moned, was this day convicted of the oftence within men-

iioned, (upon his own confession, or upon default, oi-

upon the oath of A. B., a credible witness, as the case may

be, stating the manner of the party's conviction, and the

names of the witnesses who may be examined.)

Witness our hands, this — day of , A. D., IH.

Which, when signed by the said Justice or Justices,

shall be, and be deemed a good, valid, and legal record ol

such conviction, to all intents and purposes.

Sec. 3. Any married woman, or servant, ofleiidin;,'

against the Act hereby amended, or any other Act in force

respecting licenses, or license duties, for public houses or

shops, shall be, and be deemed and held liable to any pen-

alty for such offence, which shall be imposed by the Act. for

a breach of which such married woman or servant shall ho

prosecuted ; Provided, that no other or second prosecution

shall for the same offence, be entertained against the hus-

band or master of such person oficnding as aforesaid. Du-

ration not limited.

By the aforesaid 6 Vic. c, 46, Sec. 5, Sess. 1843. " Upon

any appeal from the decision of two Magistrates for any

breach of the license law, the Court to whom such appeal \$

made, shall, before granting any new trial therein, call upon

tha appellant to shew by affidavit, some error in the procced-

\ngs before such Magistrates, either in law or in fact ; and

vujon failure of the appellant to shew such error, the said

Court shall confirm the said decision, with costs of suit; bui

if such error is shewn, then it shall be lawful for the said

Court to grant a new trial upon such appeal, and impose

upon either party such terms and conditions as may best pro-

mote the substantial justices of the case."

[The requisite Forms, after conviction, will be found

at the end of the Title.]

IX. Witnesses on Prosecutions,

By the aforesaid Act of the 2 W. 4, c. 3. Sec. 31.
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h. Sec. 3t.

When any information, presentment, or indictment, siiall

[)o made against any person or persons nflcndin^ against this

Act ; and any person or persons shall Iw summoned to give

nvidencc relative thereto, and any sucli fMjrson, so sumii on-

c(l, shall neglect or refuse to give his or her attendance at

the time and place mentioned in the summons, not having

finv just cause therefor, lo be allowed by the Justices before

whom such information, presentment, or indictment shall be

made ; or shall wilfdlly withtlraw himself or herself, before

sworn ; or shall wilfully refuse to be sworn ; or shall refuse

10 give his or her evidence ; iii every such case, the parly so

oftcnding shall forfeit and p. y the sum of ten pounds ; to be

levied by warrant of distress auu sal<^ from the saitl Justices,

on the ort'ender's goods and chattels ; and for the want of

such distress, such person or persons shall b(5 conunittecl tr^

<,'aol, there to remain for three months, or until the said sum
often [)ounds shall be paid ; Provided nevertheless, that no

person shall be obliged to give evidence on any information,

before such person be paid or secured their reasonable char-

j^'cs for attendance, to be allowed of and ordered by such

Justices, and payable out of the monies arising by virtue of

this Act.

By the before mentioned 2 Vic. c. 7, Sec. 5, Sess. IB39.
J;'";^^','J^;'

• The Clerk of the Licenses shall and may be and is hereby ptuni wit-

declared a competent witness, in any action, suit or prose- "c"

cution, for recovering any penalty or penalties imposed by

this Act, or any other Act or Acts respecting Duties upon

licenses, or respecting licensed houses, notwithstanding such

action, suit or prosecution, may have been commenced in

his own name
;
provided that the Clerk of the Licenses shall

not be entitled to any commission on or to any portion of

the sum recovered in any case where he shall have been ex-

amined in proof of the offence."

In the case of a witness neglecting to appenr according I>ireciioiiii.

to summons, or of his wilfully withdrawing himself before

being sworn, the same proceedings must take place against

him for the recovery of the penalty mentioned in this clause,

before he can be convicted, as in other cases, that is,—by
complaint and a summons to appear and answer. The
Forms of the Summons and Conviction, in prosecutions upon
this clause, will be the same which are contained in tlie be-

fore recited Act of the 7 W. 4, c. 48. In the two cases,

of the witness refusing to be sworn, or to give evidence, it

would seem, that he may at once, on the spot, be convict-

ed by the Justices, and in such case, the summons will, of

course, bo unnecessary. The requisite Forms, after convic-

tion, will be found at the end of the Title.

llj
»f '«•

I-'

* ^f
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,i
..' X. Application or Penaltik3.

By Scm:. 02 of tlio alorcBaid Act of the 'Z VV. 4, c, y.

" All the monies arising from the conviction of any porson

or persons for tho breach of any j)!ut of this Act, shall, alicr

(leductitifr the charges of prosecution, be paid by the Justi-

ces before whom tho same fhnli bo recovered, one half to ilio

person or iwrsons who shall ifjiunn and sue for thesanu!, uiid

tho rcumining half part to the Clerk of the Licenses, to bu

by him accounted for and applied as herein after directed.''

' ^L OUSTUUCTINQ ClEHKS OF LiCKNSKS.

By Sec. 34, of the same Statute. In case any p'jisoii

or persons keeping taverns, retail shops, or public rooms, or

any persons being in or aborit such taverns, sliop, or ruoin,

at the lime tho Clerk of License may be visiting the suiiie,

shall interrupt or assault the said Clerk, while in the c.vocii-

tion of this Act, the said person or persons shall be liable to

bo indicted, and if convicted, lined or imprisoned fur any

lucb ofibnce. ...

it t \ 'i
i

''•**
|^5^1 XIL Ki:covKKY OF License Duties,

By Sec. 36, ofthe same Statute. So oftcit as one hall

yearly payment for a tavern, or shop license, shall he tlui.

and unpaid to the Clerk of the License, ten days auer the

same shall be due, it shall be lawful for such Clerk of the

License, to bring an action on such person's bond, against

himself, or his or her surety .ir sureties, before any one Jus-

tice of the Peace, or in any Court of Record, for the auiounl

of such license duty, and such Justice shall give judgment

for the same, and grant execution for such duty in arrearand

costs against such debtor, and his or her surety or sureties,

[The proceedings and the Forms in the actions liert;

mentioned, before a Justice, will be tiio same as in suits Ibr

the recovery of private debts before Justices, and will be I

found under the Title,—Summary Trials. The Clerk may be
j

a witness. Sec clause of '2 Vic. recited under divisioa 9.j

XIIL Suspending Licenses, for Violation or Enact-

ments. • ..,,- •

By Sec. 37, of the same Statute. If any complaiDll

shall be made on oath, to any two Justices of the Peace fofi

any county or district, that any person licensed to sell spiritT

uous li(iuors by retail, keeps a disorderly house, or «liop,oj
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I W. 4, e. y.

,f any poison

:t, bIhiU, alur

I by ll»t^ Ju'^li-

)ne hall" to llit;

thesaiiK!, uml

.iceiises, to bo

halli in any other respect nefj;lccle{| or refused to conform to

the rules and regulations of tiiis Act, or any other Act relat-

ing to licensed persons, it shall be lawful for such Justices, if

the complaint shall np|)ear to them to be well founded, to

suspend the license of sucli person so complained against

;

and to direct notice of such suspension to be !j;iven to him,

by the Clerk of the Licenses; and if, after such notice, the

person whose license has been ho suspended, shall presume

to sell or retail any wine, ale, cider, or perry, or any rum,

,cr directed. ^ or other strong or distilled spirituous litjuors, until such sns-

|)fcnsion shall be removed, such person shall suffer and pay

the penalties and forfeitures imposed hereby on persons con-

victed of selling spirituous li(|uors without license ; Provided

iilways, that the person or persons whose license hath been

so suspended, may appeal from the order of the said Justices,

to the next General Sessions for the county or district ; and
';e complaint being removed into the said Sessions, the Clerk

of the Peace shall prepare and fdc an information according-

ly, to which the appellant shall plead without delay, and the

cause shall be tried by a Jury ; and if the appellant is uc(|uit-

ted, such suspension shall forthwith be removed ; but if he

be convicted, his license shall be wholly taken away, and his

license bond shall be put in suit against him and his sureties.

[Upon a complaint on this clause being made to the Jus

tices, the party charged must be summoned to appear and
answer, and the matter be heard and determined before the

Justices, in the usual manner. The Summons must be in the

[Form given in the before recited Act of the 7 W. 4, c. 48.

I

As trials by jury in the Sessions have been abolished in the

I

case of an appeal, the papers and proceedings must be sent

i into the Supreme Court,
j

i:nsks.

iisc any p'^isun

ublic rooms, oi

shop, or ruotn,

liting the suiiic,

Ic in the exccii-

Imll be liablo lo

irisoned for any

IJTIKS.

ijftcit as one liali

^se, shall he d"«;

en days auer the

fch Clerk of the

"s bor.d, against

[ore any one Jus-

V for the amoual

il give jiulgineiu

luty in arrear and

firety or sureties.

[the actions hen:

Lc as in suits tor

Vices, and will be

the Clerk maybe

[nder division 9.1'

IvTioN or Enact-

Lf any complainl

of the Peace lot

[nscd to sell spinij

lioubo, or shop,
0'

I

XIV. Selling Spirituous Liciuoiis on Credit, and Se-
curities AND Pledges for payment of the same.

By theSG. 3, c. 1. IV. 77. "No retailer, innhol-

Ider, tavern, or alehouse keeper, who shall sell upon trust

or credit, any wine, strong beer, ale, brandy, rum, or other

jspirituous liquors, inixt, or unmixt, to any soldier, sailor,

servant, or day labourer, or other person whatsoever, to the

laniount of any sum exceeding the sum of five shillings, shall

lliave any remedy to recover the euine, either at law or in

equity, against any of the persons aforesaid, their executors
w administrators."

Sec. 2. In case any soldier, sailor, servant, apprcn-

fice, bound servant, or negro slave, or other person what-

'1 !'

I ^
;.«•* *
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53G SPIRITUOUS LIQUORS.

soever, shall leave any pawn or pledge as a security for the

payment of any sum exceeding five shillings, contracted in

such manner, he or she, or the masters or mistresses of such

servant, apprentice, hound servant, or negro slave, may

complain to any Justice of the Peace where such retailer,

innholder, tavern, or alehouse keeper, or any other persons

whatsoever, receiving such pawns or pledges, usually re-

sides, that such pawn or pledge is detained from him or her

by such retailer, innholder, tavern, or alehouse keeper, or

any other person whatsoever, and having made proof thereof

upon oath, or otherwise, to the satisfaction of said Justice,

such Justice is required by warrant under his hand and seal,

to compel such retailer, innholder, tavern, or alehouse keeper,

or other person, by distress and sale of his goods, to restore

the aforesaid pawn or pledge to the party complaining, or to

make him or her satisfaction for the loss or abuse thereof;

and shall further be subject to a fine not exceeding twenty

shillinss, for the use of the poor, and costs of prosecution.'n"?

Sec. 4. Provided always, that nothing herein contained

shall extend to debar any retailer, innholder, tavern, or ale-

house keeper, from furnishing any traveller, or boarders in

his family, with necessary refreshments on credit. Perpetual.

[On a complaint being made of this offence, the party

charged must be summoned to appear and answer, and the

matter must be heard and determined by the Justice, as in

other cases ; and if the charge is proved, the Justice should I

at the same time impose the fine. The Form of such a com-

plaint, and also of a summons, may readily be framed from

the general Forms under the respective Titles—Information

and Summons. As it is not specified to wiiat extent, or for

what value or amount, the distress is to be made, there

seems to be much difficulty as to filling up and levying aj

warrant for the purpose.]

By the 28 G. 3, c. 6. 1 V. 255. All notes, bills, spe-

cialties, or agreements whatever, which shall hereafter bel

Sprriuious'Li- given to any person or persons whatsoever, by any servant.!

quors, 10 be or comntwn labourer, if it shall appear that any part of the!

*°"'- sum due or secured by such bond, note, bill, specialty, wl

agreement, was given for or on account of any rum, or other
j

spirituous liquors, the same, and every part thereof, shall \xl

void, and of none effect ; and all accounts or contracts onl

which suits shall or may be brought against any servant, otj

common labourer, in which shall appear any charge ni

directly or indirectly for rum, or other spirituous liquors, m
whole of such account or contract shall be null and void, an(|

the party suing the same shall become nonsuit. •» wen

ISotesi, &c. S)v

Servants and
Labourers, tor

biy reqi

"^een reqi

I
record of i

dispensed

•lie brief 1
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Sec. 5. If any tavern keeper shall, by himself or any Wearing Ap-

olher person, buy or receive in pawn, any wearing apparel, P'""'*'> 'I'f'oK

tools, or implements of trade or husbandry, or any household bought'oMHk!
goods or furniture, made up, from any servant or common en in pawn

labourer, such tavern keeper, or retailer, shall forfeit and pay *'**!?' Servants

for every such offence, a sum not exceeding forty shillings,
*" *

""rerg.

and the bargain, sale, or pawning shall be ipso facto void
;

and the articles so purchased or received, be immediately re-

stored, or double the value thereof, on pain of imprisonment

not exceeding one month, at the discretion of the Justice or

Justices before whom complaint shall be made ; and all per-

sons keeping a tavern, or retailing spirituous liquors, after the

publication hereof, are always to keep a fair, legible copy of

this Act, pasted or hung up in some public and conspicuous

part of their house, under the penalty of ten shillings for every

(lay's neglect thereof, to be recovered before any Justice or

Justices of the Peace, on the complaint of any person or per-

sons whatsoever. Perpetual.

For the recovery of the fine of forty shillings, first Directions,

mentioned in the foregoing clause, the same proceedings must
be had as in similar cases, by information and complaint, and
by summoning the party charged, to appear and answer.

The complaint and prosecution may, according to the terms

of the clause, be either before one Justice or more. The re-

quisite Forms of Information, Summons, Conviction, and
Commitment, may be framed from the general Forms con-

tained under those Titles respectively, filling them up ac-

cording to the facts stated or proved. The penalty of ten , , !

shillings last mentioned, must also be sued for and recover-

ed in like manner, and under the like Forms. It must be

observed, however, that as no final process is mentioned for

levying or enforcing payment of this penalty, no such final

process can be isfsued by Justices.

As the l)efore recited Statute of the 7 W. 4, c. 48, has

given brief Forms of the Summons, and Conviction, in pro-

secutions upon any of the Acts relating to licenses, or licen-

sed houses, it is thought that it may safely be inferred, that

OQ a complaint for selling spirituous liquors without license,

I

or indeed for any other offence under the License Acts, where
only a summons is required, a formal Information in writing,

I

such as has in general been heretofore used, is not indispen-

requisite, especiJly as any such Information has never

[been required by any legal provision, and also, as a formal

record of conviction is now, in all cases under the said Acts, ,

,

Nispensed with by the aforesaid Statute, which declares, that

I

the brief Form therein given, shall serve *' to all intents and

68

w:i

.j\t H"

A l"
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purposes whatsoever." It is considered therefore, tliat in

every such case where only a summons is requisite, a verbal

complaint and statement to the Justices, by the Clerk of the

Licenses, or other person informing, will suffice ; and on his

requisition, the summons may be issued immediately. In the

event, however, that it should at any time be determined, that

such formal Information is requisite, a Form thereof is given,

for selling without license, which has been generally used,

and which may readily be altered and filled up so as to serve

in any other case under the License Acts.
I'n:?: iu

XV. Regulations concerning Distilleries.

Officers to be
employed to

attend distil-

leries.

Rate of pay-
ment to Offi-

cer.

Penalty for

neglect of
duty.

Board of
Revenue to

regulate at-

tendanceof
Officers and
times at which
distilleries

may work.

Distillers to

comply with
Huch regula-

tions.

Br the 8 Vic. c. 19, Sess. 1845, Sec. 3. The Board

of Revenue shall employ such number of fit and proper offi-

cers as shall be necessary for attending on such distilleries

and nianufactori6s, at all times when they are at work, so as

one of such officers shall always be present thereat.

Sec. 5. The said officers while actually employed in

pursuance of this Act, shall be respectively entitled to re-

ceive on the certificate of the Board of Revenue, at and af-

ter the rate of five shillings for each and every day during

which such officers respectively shall be actually employed as

aforesaid, and any one of such officers who shall appear to

have been absent while the manufactory or distillery to which

he was so appointed was at work, or to have connived in

any way at the violation of the aforesaid Acts, shall be forth-

with dismissed from his said employment, and shall be sub-

ject to a fine of ten pounds, to be sued for and recovered by

the Collector of Impost before any two Justices of the Peace,

and to be applied in such way as the Board of Revenue may

from time to time direct and appoint.

Sec. 6. It shall be lawful for the Board of Revenue

to make, alter, and renew such regulations from time to time

as to them shall seem expedient for regulating the attend-

ance of such officers, and the seasons of the year and hours

at which such distilleries and manufactories shall be allowed

to be at work, and for carrying into effect, the provisions of

the aforesaid Acts or of this Act, so as to check and prevent

any frauds in receiving or enforcing the collection of duties

on spirituous liquors distilled in this Province.

Sec. 7. All such manufacturers or distillers shall in

all things comply with and observe such regulations as may

from time to time be made as aforesaid, and shall give free

access to such officers whenever such manufactory or distil-

lery is at work, or such officers, or any of them, as shall
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think it necessary to enter into and inspect the same by day
or by night ; and any such mauufacturer or distiller neglecting

or refusing to obey such regulations or impeding such officers,

or any of them, in the execution of their duty, shall be sub-

ject for every such neglect or refusal, or impeding of such of- Penalty for

Jjcer, to a fine of ten pounds, to be sued for and recovered by non-compli-

the Collector of Impost before any two Justices of the Peace,
°"''°"

and to be applied in such ways as the Board of Revenue may
from time to time direct and appoint. Annual. ,

, i

;

Information for selling Spirituous Liquors without a
License.

Coanty of ) Be it Remembered, that on the — day of
,

> in the year of our Lord one thousand eight hun-
dred and , at in the said county, A. C. of , in

the said county, Clerk of the Licenses for the said county,

who prosecutes as well on the behalf of our Lady the Queen,
to the use of the said county, for the purposes by law provided,

as for himself, in this behalf, in his proper person cometh be-

fore us, A. M. and A. R., Esquires, two of Her Majesty's

Justices of the Peace for the said county, and as well on be-

half of our said Lady the Queen, to the use of the said county

as aforesaid, as for himself, in this behalf, pursuant to the

Statute in such case provided, giveth us the said Justices to

understand and be informed, that within three months next

before the said day above mentioned, to wit, on the — aay
of , in the year one thousand eight hundred and

,

at-^^ in the said county, one A. O. of , in the said

county,

• in the said county,

yeoman, did sell rum, [or wine, brandy, or gin, &c.,

as the case may be,] by retail, in a quantity less than

in the house pf him the said A. O., situate and being at
,

in the township of , in the said county, without being

licensed thereto according to law, whereby, and by force of

the Statute in such case made and provided, the said A. O.
hath forfeited for his said offence, a sum not exceeding twenty

pounds, nor less than five pounds, and also the charges of the

prosecution of him the said A. O. for the said ofTence ; the

said penalty to be distributed and applied as by law provided

;

and that A. W. and B. W. of , in the said county, yeo-

men, are material witnesses to be examined concerning the

premises. And the said A. C. hereupon prayeth, that the

said A. O. may be convicted of the said offence, and that the

penalty which the said A. O. may be adjudged to pay as afore-

said, may be distributed and paid as the law directs, and that

the said A. O. may be summoned to answer the premises,

m.
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Directions.

before us the said Justices, and that the said A. W. and B.

W. may be summoned to testify before us, their knowledge

therein. „ - A. C.

The Form of the Summons to be issued in any eucli

case, is contained in the before recited Act of the 7 W. 4, c. 48.

The manner of proceeding, on the hearing of the com-

plaint before the Justices, will be the same, in general, as on

the trial of other penal prosecutions, and information and di-

rections on the subject will be found under the Titles,—In-

formation, and Conviction. The prosecutor must always, if

possible, have the Clerk of the Peace present as a witness on

the trial, to prove that the defendant is not licensed, as this

proof has by some of our Judges been held to be requisite.

The informer himself cannot be a witness, as he is entitled

on a conviction to a part of the penalty, but the Clerk of the

License may be a witness, though, where examined as such,

he cannot have any part of the sum recovered. The costs

of the prosecution must be taxed and allowed by the Justices.

Where a conviction takes place, it may be indorsed on the

summons, in the form set forth in the said last mentioned

Act. The following will serve as the Form of a Warrant of

Distress, for levying the penalty imposed.

Warrant of Distress. ' "'

County of > To A. T., one of the Constables of the

) township of ——, in the said county.

[Seal.]

[Seal.] Whereas, on the — day of , in the year

of our Lord one thousand eight hundred and , A. 0.,

of , in the said county, yeoman, was duly convicted

before us, A. M., and A. R., Esquires, two of Her Majes-

ty's Justices of the Peace in and for the said county of
,

on his own confession, [or on the oath of , as the case

may be,] of having sold rum, [or wine, &c., as the case

shbU happen to be,] by retail, at , in the township of

, in the said county, on the — day of , in the year

one thousand eight hundred and , without being licensed

thereto according to law ; And whereas the said A. O., on

his said conviction, was by us the said Justices, for his said

offence, adjudged to pay the sum of pounds, pursuant

to the Statute in such case provided, besides the costs of his

prosecution, before us, for the said offence, which charges

we have ascertained and assessed at the sum of
,

pur-

suant to the Statute in such case provided ; And whereas
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L. W. and B.

ir knowledge

A. C.

in any such

7W.4,c.48.

^ of the com-

^eneral, as on

lation and di-

B Titles,—In-

ust always, if

3 a witness on

jnsed, as this

I be requisite.

he is entitled

le Clerk of the

nined as such,

sd. The costs

•y the Justices,

idorsed on the

ast mentioned

f a Warrant of

istables of the

inty.

in the year

— , A. a,

luly convicted

lof Her Majes-

lounty of -,

,
as the case

as the case

le township of

-, in the year

Ibeing licensed

laid A. O., on

3, for his said

Inds, pursuant

Ihe costs of his

/hich charges

lof ,
puf

I And whereas

the said A. O., hath not yet paid the said sums, or any pnrt

thereof; these are therefore to command you, to distrain the

goods and chattels of the said A. O., wheresoever they may
be found within our jurisdiction, and on the goods and chat-

tels so distrained, to levy the said several sums of pounds

and , and if within the space of five days next after such

distress by you made, the said several sums, together with

the reasonable charges of taking, and keeping the said dis-

tress, to be allowed by us the said Justices, shall not be paid,

that then you do sell the said goods and chattels, and out of

the money arising by such sale, that you do pay one moiety

of the said sum of pounds, and also the said sum of

, being the charges aforesaid, to A. C, of in the

said county. Clerk of the Licenses for the said county, who

j

informed us of, and prosecuted for the said offence, and that

you also pay the other moiety of the said sum of pounds,

I

into the hands of him the said A. C, to be by him account-

ed for and paid over for the use of the said county, pursuant

I

to the Statute in such case provided, returning to him the

A. O., the overplus on demand, the reasonable charges

lof taking, keeping, and selling the said distress being first

deducted; and you are hereby commanded to certify to us

the said Justices what you shall have done by virtue of this

pur warrant. Given under our hands and seals, at in

the said county, the — day of , in the year of our

ILord . A. M., J. P.
'':•''

- ' •

'''-' A. R., J. p. -'

\Mum to be indorsed upon the Warrant, token go Goods
can be found.

I DO hereby certify to A. M. and A. R. the Justices

within named, that the within named A. O. hath not any
goods or chattels belonging to him the said A. O., within

the jurisdiction of the said Justices, whereof I can levy the

within mentioned sums of pounds, and , or any
part thereof respectively, as within I am commanded. Dat-

|ed this — day of , in the year of our Lord .

A, T., one of the Constables
" of within named.*' Ni. v)

i» «r%'f Jw. !.

I

Commitnient thereupon,for non-payment of the Penalty,
ytij t ra

pounty of) To A. T., one of the Constables of the

5 township of , in the said county, and to

[Seal.] the Keeper of Her Majesty's Gaol at , iu

pcal.j the said county.

i (,tv

hm
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VVhkreas, on the — day of , in tlio year of our

Lord ono thousand eight hundred and , A. O. of

in the said county of
,
yeoman, was duly convicted be-

fore us, A. M. and A. R., Esquires, two of Her Majesty's

Justices of tlic Peace in and for the said county of —.-

on his own confession, [or on the oath of , as the case

may be,] of having sold rum, [or wine, Slc. as the case

siiall happen to be,) by retail, at , in the township of I

, in the said county, on the — day of
, in the

year of our Lord one thousand eight hundred and
^

without being licensed thereto according to law. Andi

whereas he the said A. O., on his said conviction, was by

us the said Justices for his said offence, adjudged to pay the I

sum of pounds, pursuant to the Statute in such case

provided, besides the charges of his prosecution before us

ibr the said oflence, which charges we have ascertained and

assessed at the sum of
,
pursuant to the Statute in

such case provided ; And whereas the said A. O. hath hi-

therto neglected and refused to pay, and hath not yet paid

the said sums, or any part thereof: And whereas, on the

— day of , last past, we did issue our warrant to A. B.

one of the Constables of the said township of , com-

manding him to distrain the goods and chattels of the said
I

A. O., wheresoever they might be found within our jurisdic-

tion, and that the said Constable should certify to us the saidj

Justices what he should do by virtue of our said Warrant;

And whereas it duly appears to us by the return of the said

A. B., dated the — day of last past, that the said A. 0,1

hath not any goods or chattels belonging to him the said h.\

O., within our jurisdiction-, whereof he could levy the said

sums, or any part thereof. These are therefore to commandl

you the said Constable, to whom this warrant is directed, toj

apprehend him the said A. O., and him safely to convey toj

the said gaol at ^ aforesaid, and there to deliver him toj

the said Keeper thereof, together with this precept. Andj

we do hereby command you the said Keeper of the saidj

gaol, to receive into your custody in the said gaol, him thcj

said A. O., and him there safely to keep in close confine-j

ment, or to be there put to hard labour, for the space ofj

three montlis, or until he the said A. O. shall have soonerj

paid and satisfied the several sums aforesaid ; and for so do-j

ing, this shall be your sufficient warrant. Given under ourl

hands and seals, at , in the said county, the — dayofj

f
in the year of our Lord . -• •

1)7 ';in! ,Yjrus!i>;t hii'^: .•}} j;f .
.^. '|f^ -j, A. M., J. P.

* '" ;;>nmn*> -.M t:, t^i-- A. R., J. P.Ui 3R 'Ort

;;•;);
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Summons for a Witness, on an Information for selling

tSpiriluous Liquors without License.

nw

'

' ' •

County of
^

To A. T., one of the Constables of the

5 township of , in tlio said county.

[Seal.]

[Seal.] Whereas information hath been made before

us, A. M., and A. 11., Esquires, two of Her Majesty's Jus-

tices of the Peace for the said county of , by A. C,
Clerk of the Licenses for the said county, that A. O., of

, in the said county, yeoman, did within three months

previous to the said information, at in the said county,

sell rum by retail, without being licensed thereto according

to law : and the said A. O., hath been summoned to appear

before us, to answer to the said information, on— the— day

of , in this present year, at — o'clock in the forenoon,

at in the said county ; And whereas we have been in-

formed, that A. F., and A. W., of , in the said county,

yeomen, arc material witnesses to be examined and give evi-

dence relative to the said information. These are therefore

to require you to summon the said A. F., and A. W., to

appear before us the said Justices, on — the said — day of

, in this present year, at the hour aforesaid, at

I

aforesaid, to testify their knowledge concerning the premises.

Herein fail you not. Given under our hands and seals, at

— the — day of , in the year .

•
. .

. A. M., J. P.

A. R., J. P.

The foregoing Summons may readily be altered, so as Directions.

I

to serve in any prosecution upon any of the Statutes concern-

[iiig Spirituous Liquors, set forth under this Title.

If the vi^itness fail to appear according to the Summons,
[after the same has been duly served on him, upon application

being made to the Justices, it will be their duty to issue a

summons against such witness, according to the Form set

forth in the aforesaid Act of the 7 W. 4, recited under divi-

sion No. 8, of this Title. It does not seem to be requisite

to take any formal information or complaint in writing, before

issuing such summons, for the same reasons as have been
given with regard to a complaint for selling Spirituous Liquors

without license. In this prosecution against the witness, the

summons must be served on him in the usual manner, and
the same proceedings must take place as in the course, and

Ion the trial, of any other prosecution before Justices. If the

pvitness fail to shew any reasonable and sufficient ground for

m.:

n •im
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Ills nnn attendance in the oriLjiiial suit, and he is thereupon

convicted of such oH'ence, iht3 conviction shall be indorsed on

the Summons, in the Form, and according to the directions

contained in the said Act before recited, and a warrant of

distress in the following form shall be thereupon issued.

Warrant of Distress, to levy the Penalty for non-attend-

ance as a fVitness,

To A. B., one of the Constables of tlie

township of , in the said county.

County of

[Seal.]

[Seal.] Whereas, on the — day of
, in the year of

our Lord one thousand eight hundred and , A. O., of

, in the said county, yeoman, was duly convicted be-

fore us, A. M. and A. R., Esquires, two of Her Majesty'n

Justices of the Peace in and for the said county of
,

for that he the said A. W. was duly summoned to appear

before us the said Justices, at , in the said county, on

the — day of , in the year aforesaid, to give evidence

as a witness, on the trial of a certain prosecution then de-

pending, and then and there to be tried, on the information

and complaint of A. C, Clerk of the Licenses for the said

county, against one A. O. of , in the said county, yeo-

man, for selling spirituous liquors by retail, without being

licensed so to do, and for that he the said A. W., having

been duly summoned as aforesaid, wilfully and without any

just cause, neglected and refused to appear before us on the

day last aforesaid, as such witness on the said trial, and to

give evidence thereon as aforesaid, contrary to the Statute

in such case provided : And whereas the said A. W. on his

said conviction, was by us the said Justices for his said of-

fence, adjudged to pay the sum of ten pounds, pursuant to

the Statute in such case provided : These are therefore to

command you, to distrain the goods and chattels of the said

A. W., wheresoever they may be found within our jurisdic-

tion, and on the goods and chattels so distrained, to levy the

said sum of ten pounds, and if within the space of six days

ne.\t after such distress by you made, the said sum, toge-

ther with the reasonable (Charges of keeping the said dis-

tress, to be allowed by us the said Justices, shall not be

paid, that then you do self the said goods and chattels, and

out of the money arising by such sale, that you do pay the

said sum of ten pounds, into the hands of us the said Jus-

tices, to be by us paid over and applied as by law directed, I

rendering the overplus to him the said A. W. on demand,
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I is thereupon

be indorsed on

the directions

I a warrant of
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or non-atlend-

istables of the

jnty.

in tlie year of— , A. O., of

convicted be-

Her Majesty's

ounty of
,

oncd to appear

said county, on

give evidence

ution then dc-

the information

ises for the said

dd county, yeo-

without being

A. W., having

nd without any

»efore us on the

id trial, and to

to the Statute

A. W. on his

[for his said of-

is, pursuant to

re therefore to

;tels of the said

in our jurisdic-

led, to levy the

lace of six days

laid sum, toge-

the said dis-

, shall not be

[d chattels, and

ou do pay the

s the said Jus-

law directed,

. on demand,

[\\t reasonable charges of taking, keeping, and Hclling tht

laid distress, being first deducted. And certify to us what

you shall have done by virtue of this warrant. Given under

our bands and seals, at , the — day of , in the

year of our Lord one thousand eight hundred and .

A. M., J. P.

A. R., J. P.

I.

If no goods can be found whereon to levy, the Consta-

ble must make a return thereof on the Warrant, according

to the form of such return already given under this Title, in

ihe case of the Warrant of distress for selling liquors with-

out license. • . , . i .

Commitment for want of distress, from which to levy the

Penalty for non-attendance as a Witness.

I

County of) To A. B., one of the Constables of the

5 township of , in the said county, and to

[Seal.] the Keeper of the common gaol at , in

[Seal.] the said county.

Whereas on the — day of , in the year of our

[Lord one thousand eight hundred and , A. O. of

in the said county, yeoman, was duly convicted,— [here re-

cite precisely as in the foregoing Warrant of distress down
to the word "These" &-c., and then proceed as follows.]

And whereas on the — day of last past, we did issue

lour warrant to A. B., one of the Constables of the township

lof aforesaid, commanding him to distrain the goods

land chattels of the said A. W. wheresoever they should or

Imight be found within our jurisdiction, and that the said

IConstable should certify to us the said Justices, what he
Ishould do by virtue of our said Warrant ; And whereas it

Iduly appears to us, by the return of the said A. B., the said

IConstable, that the said A. W. hath not any goods or chat-

Itels belonging to him the said A. W., within our jurisdiction,

Iwhereof he the said Constable could levy the said sum of

pn pounds, or any part thereof; These are therefore to

Command you the said Constable, to whom this warrant is

pirected, to apprehend the said A. W., and him safely to

onvey to the said gaol, at aforesaid, and there to de-
jiver him to the Keeper thereof, together with this precept.

m we do hereby command you the said Keeper of the said

aol, to receive into your custody in the said gaol, the body
K him the said A. W., and him there safely to keep for the

pee of three months, or until the said sum of ten pounds

69 'i

y-.«':*j V
r

:
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ahall he sooner paid and satisfied, and for so doing iliis

shall he your sufficient warrant. Given under our linndj

and seals, at , in the said county, the — day of .

in the year of our Lord County

A, M., J. P.

A. R., J. P.
[Seal.]

W
been inr

Justices

the said

If the witness appears on the trial, according to tlie

Summons, but refuses^to be sworn, or to give evidence, the

Information and Summons against him arc, of course, unne-

cessary, and the Justices may at once, on the spot,- convict

him for such refusal, and adjudge him to pay the ten pounds B'''? y^^^

penalty, and may immediately, if required, issue the vvar-H '"S^'^'

rant of distress, and proceed to commitment, by the sameH''""
""^'

course as already prescribed. The Warrant of Distress andH^'"!^' ^'?

the Commitment in such case, may readily be framed froni^'"^'"
^'"''

the foregoing Forms, making the partial alterations obvious-

ly requisite.

Complaint against a Tavern keeper, for suffering certain

persons to remain in or about his house, drinking, ot\

idly spending their time; on the 2 W.4, c. 3, *S'ec.25,|

The information and complaint of A. C,[

in the said county, yeoman, madeonl

County of)
^f

oath the — day of , in the year of our Lord one thou

be,] in a

said A. (

iiot iniiab

Icrtain an

yeoman,

'and provii

to require

WA.
t'aid comp
law. Plei

Whei

sand eight hundred and , before me A. M., Esquire,

one of Her Majesty's Justices of the Peace in and for tl

said county.

The said A. C. saith, that A. O. of , in the sal

county, tavern keeper, on the — day of , in the ye^B^Varrant
aforesaid, being the Lord's day, commonly called SundajMjQ„

^^ j|'

did entertain and suffer one A. L, labourer, and divers oth

persons, all being inhabitants of the said town of ,
ti

remain drinking, [or idly spending their time, as the ci

ct, be b(

Jie Justice

ioned for

he Generj
may be,] in and about the tavern and dwelling house of bii

the said A. O., at the town of aforesaid— [or, if thcBQ[^p|gjj^''j."

are not inhabitants, say,] did entertaii and suffer one A. DH|„(|
jjjg

j'

of in the county of
,
yeoman and divers otiifl

persons, to remain drinking, [or as the case may be,] i

and about the tavern and dwelling house of him the

A. O., at , aforesaid, the said A. D., and the

other persons, not being strangers or lodgers in the

house of the said A. O., and not having then gone tliith

for necessary dieting and victualling only.] A. C.

Before me, ^ -

A M. J. P.-^

itness or

me Sessic

nd the for

und unde
•r refuses t

uired,

im to gaol

e followin
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Warrant thereupon.

one of tho Constables of the

-, in the said county.
I

County of> To A. B.,

5 townshij) of

[Seal.]

WiiEUEAS information and complaint on oath, hath

Ibecn mado bofore me, A. M., Esquire, one of Her Majesty's

Justices of the Peace in and for the said county, by A. C. of

, in the said county, yeoman, that A. O. of , in

the siiid county, tavern keeper, on the — day of , in

the year of our Lord one thousand eight hundred and
being the Lord's day, commonly called Sunday, did enter-

tain and suffer one A. L, labourer, and divers other per-

Isons, all being inhabitants of the said town of , to re-

Imain drinking, [or idly spending their time, as the case may
be,] in and about the tavern and dwelling house of him the

Isakl A. O., at the town of aforesaid, [or if they are

not inhabitants, say, as before in the information,—did en-

Itertainand suffer one A. D., of , in the county of ,

lycoman, &c.] contrary to the Statute in such case made
land provided ; These are therefore, in Her Majesty's name,
Ito require and command you, forthwith to apprehend the

Isaid A. O., and to bring him before me, to answer unto the

laid complaint, and to be further dealt withal according to

law. Herein fail you not. Given under my hand and seal,

at , the — day of , in the year above written.

A. M., J. P.

'.'•'^U

.t:fi

When the party is brought before the Justice on the Directions.

jWarrant, if he produces a surety or sureties, to the satisfac-

lionof the Justice, they must, pursuant to the terms of the

JAct, be bound in a recognisance, in such respective sums as

lie Justice in his discretion shall think reasonable ; condi-

jioned for the appearance of the party at the next term of

[he General Sessions in the county., there to answer to the

lomplaint, and in the mean time to be of good behaviour
;

fiid the Justice must also in the usual manner, bind over the

ivitness or witnesses, to prosecute and give evidence at the

ame Sessions. The manner of taking such recognisances,

[nd the forms thereof, will be as in similar cases, and will be

ound under the Title,—Recognisance. If the party neglects

|r refuses to find such surety or sureties, and to be bound as

fquired, the Justice must, as directed by the Act, commit
lim to gaol : the Commitment for which purpose may be after

pe following Form :
: mt*-'! -jftr-volH

•s**

'.^ H» '*''!

L It^ I'jii
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CommitmerU.

County of ) To A. B., one of the Constables of the town.

) ship of , in the said county, and also to the

[Seal.] keeper of Her Majesty's gaol for the snid county.

Whereas information and complaint hath been made

before me, A. M., Esquire, one of Her Majesty's Justices of

the peace in and for the said county, by A. C. of in llie

said ''ounty, yeoman, that A. O. of , in the said county,

tavern keeper, on the — day of , in the year of our

Lord one thousand eight hundred and , being the Lord's

day, commonly called Sunday, did entertain and suffer one

A. L, labourer, and divers other persons, all being inhabitants

of the said town of , to remain drinking, [or idly spend-

ing their time as the case may be,] in and about the tavern

and dwelling house of him the said A. O., at the town of

—

aforesaid, [or, if they are not inhabitants, say as before in the

complaint.] And whereas the said A. O. was this 'lay

brought before me on n)y warrant, to answer unto the said

comphint, and on his being so before me, I did require him

the said A. O. to find one sufficient surety, and to enter with

such surety into a recognisance before me, for the appearance
|

of the said A. O., at the next General Sessions of the peace

in the said county, there to answer to sucfi complaint, and in I

the meantime to be of good behavicir ; and hisoniuchas

the said A. O. hath refused to find any such sLrety, and to

enter into such recognisance as aforesaid; I do therefore

hereby require and command you the said constable, forth-

with to convey the said A, O. to the common gaol of the said

county, and to deliver him to the keeper thereof, together

with this Warrant : And I do also require and command you
|

the said Keeper, to receive the said A. O. into your custo-

dy in the said gaol, and him there safely to keep, until he|

shall find such surety, and enter into such recognisance

aforesaid, or until he shall be thence delivered by due course I

of law. Herein fail not. Given under my hand and sealj

at , the — day of , in the year above written.

j;)iit^s».ii;'<j::>:i»'4f jl.'4>f»' rus ' J«f IfZ-j- i.iii><-j (i%i''V '(ll-;».'!f".»(Sk>fjf.

^A\ If the oflfcnce takes place on the view of the Justice,

J

the information is of course needless, and the Warrant may I

be immediately issued, and on the party being brought bel

fore the Justice, the same proceedings must take place asl

before directed. The Warrant in such case may be in thej

following Form : ijtmul ifjiy^lw
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.h'^yyao ;•::''')} ifpp r-t-n Warrant. •
.

' r ;• ^

County of > To A. B., one of the Constables of the

> township of , in the said county.

[Seal.]

Whereas A. O., of the town of , in the said

county of , tavern keeper, on the — day of

in the year of our Lord one thousand eight hundred and.

, being the Lord's Day, commonly called Sunday, did

in the view of me A. M., Esquire, one of Her Majesty's Jus-

tices of the Peace, in and for the said county, entertain and
suffer one A. I., labourer, and divers other persons, &c.
[here proceed exactly in the same words as in the warrant

last given, quite to the conclusion.]

The Commitment in this case, of the offence being on Direciiom.

view, may be readily filled up from the aforesaid warrant,

and the preceding Form of Commitment.
If the complaint is, for suffering disorderly persons, or

hired servants, apprentices, or persons under the age of twenty

one years, to resort to a tavern, or shop, at any time through-

out the week, to idle or mispend their lime, or to drink

liquor therein, the Information, Warrant, and other papers

must be filled up accordingly, which may readily be done,

with the assistance of the foregoing Forms. The other pro-

ceedings, in every such case, will be the same as before di-

rected.

'»61nmm

it

'^'t-

STABBING, see HOMICIDE.

,,,, STEALING, see LARCENY. r\pi :.;--oji-

SUMMARY TRIALS.
This Title includes an extensive and most important

branch of the jurisdiction and duties of a Justice of the

Peace, arising under a general Statute of this Province,

which gives them that jurisdiction, with regard to the reco-

very of private debts of a limited and small amount. The
Statute referred to, is of a temporary description ; but the

jurisdiction on this subject was extended to Justices in the

Hfliest period of our legislation, and haa nearly ever since
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been prolonged, by various Statutes from time to time passed,

and it is most probable will still be continued. The di-

visions under which the subject is here arranged, and the

manner in which it is treated of, will, it is hoped, be found

the most useful and convenient to Magistrates. Such an

extended and comprehensive consideration of the subject,

seems indeed to be almost indispensable, in any attempt to

afford them the requisite information on a part of their duty

so important in itself, and which they are so frequently re-

quired to perform. It must be borne in mind, that in exer-

cising this summary jurisdiction. Justices are not empowered

to determine according to what they may deem to be equi-

table, but are to decide agreeably to the same rules of law

which govern in the highest Courts ; and it is quite possible,

that as great a variety of such rules may apply, and as many

legal doubts and difficulties may arise, in an action for the

recovery of three pounds, as in one for the largest amount.

In the next place, it can be no reflection upon the gentle-

men in the commission of the peace, to say, that but very

few of them are even generally versed in the various branches

of the law. It could not reasonably be expected to be other-

wise. These things being considered, it is highly requisite

that suitable information and directions should be afforded

them, regarding this widely extended branch of their juris-

diction, so that their decisions may, at least, be consistent

with the general rules and principles of our laws. An en-

deavour to that effect is here made, and it is trusted that it

will be found to be accomplished in some useful degree.

I. The Several Statutes relating to the re-

covery OF Debts before Justices of the

Peace.

II. Of the Persons who MAY, and those who
MAY NOT Sue or be Sued in such cases;

AND herein, of THE JoiNDER OF PaRTIES.

III. Of THE Time limited by Law for the beco-

. very of Debts, and establishing matters

of Defence.
IV. The Order and Manner of Proceeding in

instituting and conducting such Actions.

V, The Grounds or Causes of Action, in gene-
t i't fsH) ral, with the general Rules of Law and

"f Evidence relating to the same, respect-

ively, AND HEREIN, OF THE StATUTE OF'T"*»t-^

Frauds.

Vi. Of the Defendant's Set-off. V> hffipq m
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ING and TOLLOWING THE
OF Appeals.

same : and HEREIN

^l'^

I. The several Statutes relating to the recovery
OF Debts before Justices of the Peace.

By the 30 G. 3, c. 8. 1 V. 28L All summonses issued Direction and

by Justices of the Peace, shall be directed to either of the
gu||^|^ona

constables of the county where the Justice issuing the same
shall reside, and the party or parties against whom such sum-

mons shall issue, shall have three days notice to appear to

such summons, exclusive of the day of service and the day

of appearance ; and where the constable shall not be able to

make a personal service, a copy of such summons shall be left

by the constable at the defendant, or defendant's house, or last

place of abode, with some person residing there ; of which
service the constable shall, if thereto required, make oath.

[Note. This last part of the clause, relating to the

service, is altered by the Statute hereafter mentioned, of the

5 Vic. Sess. 1842, by which, a personal service on the de-

fendant is made requisite.]
..

Sec. 3. No Justice of the Peace shall entertain or have Justiceanot

any jurisdiction of any of the following actions, to wit, of l? ''.*^® J"""*
J I * r i X • *• *u diction over
debts lor rent, trover or conversion, or actions on the case certain causes

for words, or actions for trespass, assault and battery, or of action,

false imprisonment, or where the titles of land shall in any
ways come in question.

[Note. Although there are no words in this Statute

limiting its duration, and therefore in itsform, it may be con-

sidered as Perpetual, yet it seems quite doubtful if any part

of it is now in force, as one of the two Acts, of which it is

intituled to be in amendment, was soon after expressly re-

pealed, and the other, which was only a temporary Act, has •

long since expired, and various other enactments on the same
'

subject have been from time to time passed.]
, u'r

The general Statute now in force for the recovery of

debts, before J ustices of the Peace, is the 5 Vic. c. 33, Sess.

1842, which is as follows.

Sec. 1. It shall and maybe lawful for any person. Debts under

body, politic or corporate, who shall have any debt due him ^lo ''"w to

or them by or from any person, except an Executor or Ad- and^beftT'^
niinistrator, when sued as such, where the whole dealing or whom
cause of action shall not exceed the sum of ten pounds, to

sue for and recover the same in manner following, that is to

say
: if the whole dealing or cause of action shall not exceed

}re

^:i

m^
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Appeal.

Proviao.

Writs to be
erved five

dayi before

return day.

Officers liable

to penalties

the sum of three pounds, to cause the debtor to be summoned,

or by a writ of capias, brought before any one Justice of the

Peace of any county where the debtor shall reside ; and if the

whole dealing or cause of action shall exceed three pounds,

but does not exceed the sum often pounds, to cause the debtor

to be summoned, or by a writ of capias, brought before any

two Justices of any county where the debtor shall reside,

and the Justice or Justices,after process issued and duly served,

is and are hereby empowered to proceed to make up final

Judgment between the parties, and shall allow the party de-

fendant to produce his account, or other matter, in nature of

a set off against the party plaintiff in such cause, or any re-

ceipt or other discharge for payment, made either in whole

or in part, then existing between the parties therein ; and

the said Justice or Justices shall examine and enquire into the

merits of both claims, as well the defendant's as the plain-

tiff's, and by such other proof as to him or them shall seem

requisite, or, upon confession of the debtor, proceed to as-

certain the debt due, and to decree payment thereof, and to

award costs as he or they shall find, whether for the plaintiff

or defendant, without appeal, unless the whole dealing or

cause of action shall amount to twenty shillings ; Provided,

that when the whole dealing or cause of action shall amount

to more than five pounds, but does not exceed the sum of

ten pounds, either party may demand and have a jury to try

the same in manner hereinafter prescribed : And provided

also, that no person shall be arrested in any case for a debt

due by him under twenty shillings, nor for any larger debt

not exceeding five pounds, unless in addition to the affidavit

of the debt due, the party applying shall also make oath that

unless a writ of capias be allowed the debt will be lost, nor

shall any female or minor in any case be arrested under this

Act on mesne process.

Sec 2. All writs of summons or capias issued under

this Act shall be served on the person against whom the same

shall issue, by delivering a copy thereof to the defendant, and

explaining the same to him, if required, at least five days be-

fore the return day thereof; and the officer who may have

been employed to serve such process shall be bound to make

due return of the same, and his doings thereon, on or before

the return day thereof, and in default thereof, such officer so

offending shall besides being liable to the party injured in an

action on the case for any damage that may have been sus-

tained, forfeit and pay for each and every offence a sum not

exceeding twenty shillings—one half thereof to the use of
j

luch person as shall sue for the same, and the other half for
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the use of the poor of the township wherein the original ac-

llion is to be tried—the same to be sued for and recovered

like any other debt of the same amount under this Act, be-

Iforeany one Justice of the Peace of the County in which

lihe offender shall reside.

Sec. 3. Any person arrested under this Act shall be

I
admitted to bail by the officer arresting such person, in the

Isame manner as in other cases of arrest on mesne process.

Sec. 4. If any person in any suit or action against

Iwhom judgment shall have been so awarded under this Act

las aforesaid, shall, without just cause, to be allowed of by

|tbe Justice or Justices before whom such suit or action shall

jliave been tried, refuse or neglect to pay or satisfy such de-

Icree or judgment, whether the same shall have been decided

jby a jury or otherwise, it shall and may be lawful for such

Ijustice or Justices to issue execution against the goods and
Icliattels, and for want thereof, the body of such person, for

Itlie sum so awarded, with costs—which execution shall be

nade returnable in thirty days from the day on which it shall

lliave been issued.

Sec. 5. If any party plaintiff or defendant in any suit

or action under this Act, in which the whole dealing or cause

action shall exceed five pounds, shall, two days before

llhe day on which the writ of summons or capias therein

Uall be returnable, notify the Justice first applied to by the

plaintiff in such suit or action, that it is the desire of such

party to have a jury in such suit or action, the said Justice

pll forthwith issue a venire directed to any constable of the

ame county, not being of kin to either party in the cause, or

Interested in the event thereof, commanding such constable

lo summon a jury of three persons duly qualified, according

lolaw, to act as petit jurors, of and from the township or

eltlement wherein such action is to be tried, to be and ap-

ear before the two Justices who are to try the same at the

[ime and place, when and where the defendant therein is

lommoned or bound and required to appear.

Sec. 6. Every juror, who shall be so summoned, and
[hall neglect to appear as required by the venire as aforesaid,

pll be, and be deemed and held to be, liable to a penalty

Y five shillings, which shall be levied by warrant of distress

mst the goods and chattels of such juror so neglecting to

Ippear, to be issued by the said two Justices upon the oath
|f the officer who served the said venire, that he summoned
uch juror at least twenty-four hours before the time he shall

ftve been required to appear, unless such juror shall make
appear to such two Justices that he had some legal and
iifficient excuse for his absence. ,-, \\i dii ,•

,
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Jury to be
worn, &,c.

Challenge.

Mod* of Ap.

peal.

Sec. 7. Such Jury shall be sworn by any one of the said

Justices, before whom such suit or action is tried, in the pre-

sence of both Justices, and in open court, well and truly to

try the cause according to the evidence and allegations of the

parties ; and the evidence of the witnesses produced in the

said cause shall be made and delivered in the hearing and

presence of the said Justices and jury so impanelled, and

having heard the directions of the said Justices, the jury

shall, if they require it, retire to some convenient room or

apartment, under the charge of some constable, or in case

no constable shall be in attendance, such other person as

shall by such Justices be appointed for that purpose—which

constable or other person so to be appointed as aforesaid,

shall be sworn " to keep such jury tt^ether without meat or

drink, and not to sufTer any one to speak to them, nor to

speak to them himself, without leave of the said Justices;'

and, when agreed, the said jury shall return their verdict,

whereupon judgment shall be given for the party in whose

favour such verdict shall be returned, with costs and exe-

cution issued thereon, in manner as hereinbefore prescribed.

Sec. 8. Either party shall and may be permitted to

make any legal challenge for cause to any of the said Jurors;

and if any such challenge be allowed, or in any case where

any juror summoned shall not appear, the said Justices shall

direct the said jury to be filled up by any person then pre-
j

sent, being duly qualified as aforesaid, who may not be lia-

ble to any such legal challenge, or by directing any constable

to summon instanter any other person, being so qualified,
|

and not liable to such challenge.

Sec. 9. In case of any appeal being made from the I

judgment of any Justice or Justices in any cause under this

Act, whether the same shall have been tried by jury or other-

wise, the party making the appeal, or his agent, when he I

himself is absent, before such appeal shall be allowed, shall

make and file before such Justice or Justices an affidavit, in

writing, " that he is really dissatisfied with such judgment, andj

feels aggrieved thereby, and that such appeal is not prose-

cuted soliely for the purpose of delay ;" and the party so ap-l

pealing, or his agent, when he himself is absent, shall at the!

same time enter into a bond, with two sufficient sureties, iol

a penalty of double the amount of such judgment, with al

condition thereto annexed, that the party so appealing shalij

enter and prosecute such appeal, and abide by, and performl

the judgment of, the Court to which such appeal shall bej

allowed, or shall, previous to the first day of the sitting ofl

such Court, pay the /ull amount of the judgment insucli|

cause, together with all cos^a thereon subsequently accruing!
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and such Justice, or if the action be before two Justices, then

the first one applied to therein, if thereto recjuired, shall and

he is hereby directed to prepare the affidavit and appeal bond

hereby prescribed and required—which appeal, if applied

for at any time within ten days after judgment in such cause,

such Justice or Justices shall be bound to grant, in all causes

where the whole dealing or cause of action shall amount to

twenty shillings, returnable to the then next sitting or term

of the Supreme Court in and for the county in which the

trial in the said cause shall have been had, and execution, if

not then issued, shall thereafter be stayed in the said cause

I

till the same shall be settled under the said appeal.

Sec. 10. The following provisions and regulations shall Rogulationi

I

be strictly observed and kept in all civil suits commenced »" ''e obaerye

and prosecuted before any Justice or Justices, in the same
and the like manner as if they had been separate and dis-

jtinct clauses and provisions of this Act, that is to say :

—

First.—That every person applying to a Justice for

I

mesne process shall, at or before the issuing of the same, file

with such Justice a statement or particulars in writing of his

demand or cause of action, or the promissory note or other

instrument on which he intends to sue—which statement,

note, or other instrument, shall be filed by such Justice, and
thereafter held and retained by him in all cases where an
action shall have been brought thereon, and wherein final

Ijudgment shall have passed, and in case of appeal, shall be
Itransmittod with the other papers in the cause as hereinafter

Idirected ; and the defendant shall be entitled to a copy of

jsuch statement, note, or other instrument, when he shall re-

Iqaire the same, to be furnished by such Justice ; and in all

leases where a set off shall form a defence either in whole oi*

lin part to the plaintiffs demand in any cause under this Act,

Ithe party so making such defence shall in like manner file

[with such Justice a statement or particulars of the set off so

jintended to be made before the time appointed for the trial

lof the cause, ofwhich the plaintiff shall be entitled to a copy
ifronn such Justice in manner aforesaid; and the parties

plaintiff or defendant in any cause under this Act shall be , -.

[strictly bound on the trial thereof by their respective statc-

nents or particulars of demand or set off, and not be allowed '

[to give evidence of any thing not therein stated.

Secondly.—That the forms in the schedule to this Act Costs to ba

annexed, in all proceedings to be had, done or taken, by or
'^'**''

efore any Justice or Justices of the Peace, or other officer, in

civil business under this Act, shall be adhered to as near

the circumstances of the case will admit ; and that the

It-
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fees therefor, anJ for all other services to be doric a»d per.

formed by any person under this Act, shall be taxed and al-

1

lowed according to the table contained in the schedule to this
|

Act annexed ; and no fees whatever shall be taxed or allow.

ed for any such proceedings, or for the removal thereof by

appeal, or for any service performed under this Act, other I

than such as are set down and specified in the table of fees
|

hereto annexed.

Thirdly.—That writs of summons, capias, or venire, I

under this Act shall and may be directed to, and served and

executed by, any of the constables of the county wherein

the party defendant resides, and in any part of such county,

Fourthly.—That whenever it shall be required by any

Justice of the Peace who may have issued the same, the ser-

vice of any writ of summons or capias shall be proved by an

affidavit to be made by the officer serving the same before

such Justice, certifying "that he has delivered a copy of

such writ to the defendant ;" and if by the defendant, at

time of service required so to do, "that he explained the I

contents thereof to such defendant ;" and without an affida-

vit so made, or the defendant personally appearing to answer]

the suit, the same shall not in any case be proceeded in.

Fifthly.—That the hearing of all causes shall be com-

menced and had between the hours often of the clock in the!

forenoon, and six of the clock in the afternoon of the day on

which the process therein is returnable, unless there shall be

at one time so many causes before any Justice or Justices I

that he or they cannot hear and determine the same in man-

ner as by this Act is prescribed within that time—in whichl

case, and for any other just cause to be shewn on affidavit tol

the satisfaction of the Court by either party, the Justice orl

Justices shall have the power to continue any cause till some

further time, not exceeding eight days, of which continuancel

the parties plaintiff and defendant, or their agent, shall bcj

duly notified by such Justice or Justices, when the same shBll|

be then tried within the hours above specified.

Sixthly.—That in all causes under this Act, where the!

PlaintifTs demand or cause of action is not confessed by the

defendant in person, or in writing under his hand, the samel

shall be established, whether the defi^ndant appear or not,[

on the oath of one credible witness, except only where the!

plaintiff sues on a promissory note or single bond for moneyj

in which case, if the defendant do not appear, it shall

sufficient to prove the hand writing of any witness thereto,!

by himself, or in his absence, by any other person, and wheiil

there is no subscribing witness to prove the making thereofj

by the defendant.
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Seventhly.—That whenever the defendant in any cause

under this Act shall establish a set off, out of a debt due
and equal to the demand proved by the plaintilforany other

sufficient defence thereto, the defendant shall have judgment
entered for him with costs, that if the set ottbe less than tiic

|)laintift''s debt or demand, the plaintifl' shall have judgment
for the residue only with costs ; and that if the set off ex-

ceeds the plaintitPs debt or demand as proved, and the

whole amount of such set otV do not exceed ten pounds, the

defendant shall in that case have judgment for such excess

against the plaintiff with costs, and shall be entitled to exe-

cution therefor in the same manner as if such defendant had
been originally the plaintift' in such suit.

Eighthly.—That whenever the defendant shall prove

that he hath tendered the amount before suit, and shall pay

the same at or before the trial into the hands of the Justice,

he shall be entitled to a judgment for his costs to be paid him
out of such money ; and the plaintiff shall only be entitled to

receive any balance that may then remain in the hands of

Kuch Justice.

Ninthly.—That on the first day of the next sitting or

term of the Supreme Court, to which any appeal hath been
made and allowed under this Act, which shall happen after

such appeal, the Justice, unless he shall receive notice in

writing, signed by both the parties, or their agents, to the

contrary, shall return and fde to and with the Prothonotary

or deputy Prothonotary of such Court all the papers and pro-

ceedings in the cause wherein an appeal hath been so made
and allowed, with a transcript of the judgment, together with

the affidavit and bond whereon the appeal was so allowed
;

and the party appellant shall cause such appeal to be entered

on the docket of sub-summary causes in the said Court ; and
the Court shall proceed to examine the witnesses, and hear

the said cause in a summary way, or shallorder a jury there-

in if they shall think fit ; and final judgment shall be given

on such appeal, with the like costs as are now allowed in

such causes ; and execution shall be issued thereon for the

amount of such judgment with costs, or for costs only, as

the case may be,—which judgment, in case of the original

judgment being confirmed, shall include the debt and costs

incurred before the Justice or Justices ; and in the event of

the original judgment being reversed after the same hath been

enforced, the judgment on such appeal shall include the full

amount levied under and by virtue of such original judgment,
hut if the party appellant shall not enter his appeal, in such

case the original judgment shall be affirincd, at the instance

Crjsas of 6L't
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:

and execution may be issued thereon, or the party respond-

ent may have recourse on the appeal bond for recovery of the

amount due him. .. m !

.

Tenthly.—That every execution on any judgment under

this Act, whether the same shall be the first, or an alias, or

pluries, or other execution, shall be returnable in thirty days

from the day on which it is issued, and may be directed to,

and levied and executed by, any constable of the county in

which the person resides, against whom the same shall be

issued, and in any part thereof: that no execution shall in

any case be issued by a Justice or Justices after the expira-

tion of one year, from the time of rendering such judgment,

unless upon the return of the last previous execution thereon,

it shall appear that there is still a balance due thereon, and

that due diligence had been used to levy the same—in which

case, a further execution shall be issued for such balance due

at any time within two years after the rendering of such

judgment, but not after that time shall have elapsed. [As

to Execution, see further, 8 Vic. c. 51, Sess. 1845, given

immediately at the close of this Act.]

Eleventhly.—That the constable to whom any such ex-

ecution shall be delivered, shall proceed forthwith to levy

the same ; and unless the debt and costs be paid, shall take

sufficient goods and chattels of the party against whom the

same is issued to satisfy the same—and shall advertise the

said goods and chattels in two or more public places in the

township or settlement, for sale thereof, by public auction—

and such advertisement shall describe the goods and chattels

taken, and shall specify the place, day and hour, of such

sale, and shall be put up at least five days before the time

appointed for such auction.
"

Twelfthly.—At the time and place so appointed, if the

amount remain unpaid, the officer acting therein shall expose

the goods for sale at auction to the highest bidder ; and he

shall forthwith return the execution with his doings thereon,

to the Justice who issued the same, and pay the debt and

costs levied, after deducting the fees of levy and sale to the

plaintiff, or his agent duly authorised, returning the over-

plus, if any, to the person against whom the execution issu-

ed, or his agent duly authorised, or in his absence to such

Justice for the use of such party ; and if the goods shall re-

main unsold for want of; buyers, the constable may adjourn

the sale for any period not less than twenty-four hours, nor

more than six days, and may, in such case, proceed to adver-

tise anew, and sell the same after the return ^ay of the exe-
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cution—that immediately after such sale, he shall make re-

turn and payment as above specified ; and whatever goods

and cliattels remain unsold after the execution, and all law-

ful expenses thereon is fully satisfied, shall be restored to

the party from whom the same was taken.

Thirteenthly.—That no constable shall directly or indi-

rectly purchase any goods or chattels at any sale made by

him under this Act, and every such purchase shall be abso-

lutely void.

Fourteenthly.—That for want of goods and chattels

whereon to levy, the constable, unless otherwise directed by

theparty in whose favor such execution hath issued, shall take the Body.

the body of the person against whom the same is directed,

and convey him to the common gaol, or any lock-up-house,

• or other legal place of confinement of the county—the keep-

er whereof shall keep such person in safe custody, until the

debt and costs, and the costs of levy and gaolers fees shall

be paid, or he is thence discharged by due course of law.

Fifteenthly.—^That every person so committed to gaol,

shall be entitled to the full benefit of the Acts made, or to

be made, for the relief of Insolvent Debtors.

Sec. 11. If any constable shall neglect to return any Constable not

execution given him to levy in the manner hereinbefore spe- returning Ex-

cified, for the space of ten days after the return day thereof,
to"fiu°J|

''" **

unless with the consent of the party in whose favor the same
was issued, or refuse or neglect 'to pay over the money re-

ceived or levied thereon for the space of five days after he

shall have received the same, or to pay over the overplus as

aforesaid on demand, the party entitled thereto may main-

tain an action for money had and received ; and a Justice or

Justices of the Peace shall have jurisdiction of such action,

according to the amount thereof, although the amount claim-

ed therein may exceed ten pounds.

Sec. 12. If any Justice or other officer shall ask, de- Officers de-

mand or receive, any greater or other fees than in and by j".""*^'"!

this Act, are allowed for any service whatever performed in thanVpecffied

pursuance and by virtue hereof, he shall forfeit and pay a liable to fine-

fine of five pounds, together with costs, to be recovered in

an action of debt, by any one who will sue for the same in

the Supreme Court ; and such action shall be commenced by
writ of summons, setting forth that the defendant therein is

indebted to the plaintiff by virtue of this Act, in the amount
of the said fine, and declaring the fees in respect whereof the

same is demanded ; and such action shall be heard and de-

termined in a summary way, unless one of the parties thereto

shall demand, or the Court shall think fit, to order a jury to

tfy the same.
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When to

come into

oporution.

Act! repealed

F.xplanmirtn Soc. 13. Tlio word " .lusticc" used in litis Act Himll,

o( Ktriiu u»ud. in all cases wliero two Justices are required to act, be under-

stood to apply to and mean the Justice who shall first sign

any writ or other paper therein ; and that every word import-

in^ the singular number only, shall extend and bo applied to

,^1

'. several persons or things as well as one person or thing ; and

every word importing the masculine gender only ,shall extend

and be applied to a female as well as a male, except when

the nature of the provision or the context of the Act shall

exclude such construction.

Sec. H. This Act shall come into operation and be in

force on, from and after, the first day of July, now next en-

suing. ,^V;iV/ J.;!;!(;!4li l.^ :•'< W'" li> ;.'
''

Sec. 15. The Act, passed in the third year of the

reign of His late Majesty George the Fourth, entitled, an

Act for the summary trial of actions ; and also, the Act in

omciidment of the said Act, passed in the sixth year of His

said late Majesty's reign ; and also, the Act, passed in the

seventh year of the reign of His late Majesty King William

the Fourth, to continue and amend. the said Acts ; and also

the Act, passed in the said seventh year of the reign of His

said late Majesty King William the Fourth, entitled, an Act

for the summary trial of actions in the Island ofCape Breton;

and also, the Act to continue and amend the said last men-

tioned Act, passed in the fourth year of the reign of Her pre-

sent Majesty Queen Victoria, and every clause, matter and

thing, in the said several Acts contained, so far as the same

relate to proceedings to be had or ttiken thereunder by or

before Justices of the Peace, shall be, and the same are

hereby repealed, on, from, and after the said first day of

July, now next ensuing. Annual,

Schedule of Forms nEFERREi) to in the foregoing Act.

if'ti

i-jt

. lir: fl.

•ol,.

!i:i I

County of

..>hJtS7i

ss.

Summons. biwollh oiB ,?

TSni

To any of the Constables of the said County.
' You are hereby required to summon A. B. of to

appear before at— , o" the— day of —^— , at— o'clock

in the — noon, to answer to C. D. in the sum of——

,

and to make due return thereof on or before said day.

Witness — hand and seal, the •— day of ,
18—.

Cri:
,

J. r.

Vil y^iif ^! iMb% M .tt* %*^ J. P.

County of —

Yoir are

and him safe— , on the

noon, to atiSM^

not, and iiavc

Witness — ha

NOTF. (

1
10 bo Indorsed

lows

:

Coiinly of .

To,

Whereas
U , at the

more for costs.

you to levy froi;

I

the said sums,
L'oods and chat

I ivant thereof, y
of the said C.

\(or where then
yminent in any
\karfeated, im

keeper wher

I

into his custody

I

above mentionc
I'le, be discharg)

,,^.of Jaw.

"nn^"twith y
I Witness r— iian

L. ^^

L. S. .
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Capias.

County of , SS.

( To any of the Constables of the said County.

Yoir ore hereby comnmnded to take A. B. of •

,

;in(l him safely keep, so that yon have him before — at— , on the — day of , at — o'elock, in the —

—

noon, to answer to C. D., in the sum of , whereof fail

not, and have then there this writ, with your doings thereon.

Witness — hand and seal at the — day of , 18

J. P.

J. P.

NoTK. On the back of the capias, and copy thereof,

1 10 1)0 indorsed the sum sworn to in words at length, as fol-

lows
:^

. ^'.:
'

By oath for the sum of

J. P.

Execution.

j

Comity of SS.

To any of the Constables of the said County.

Whereas judgment hath been awarded against C. D.,

Inf , at the suit of A. B., for the sum of , and
more for costs. These are therefore to command and require

you to levy from off the goods and chattels of the said C. D.,

the said sums, making together ^ by sale of the said

hoods and chattels, after duly advertising the same, and for

want thereof, you arc hereby commanded to take the body
nfthe said C. D., and him to commit to Her Majesty's gaol

fon/j/terc ther^ is a lock-up-house, or other place of con-

iiMinent in any county nearer the residence of the party to

m arrested, insert the name of it in place of gaol) in

the keeper whereof is hereby required to take the said C. D.,

into his custody, and him safely keep until he pay the sum
above mentioned, with your fees, and gaoler's fee—^or that

I
he be discharged by the said A. B., or otherwise by due

of law. Whereof fail not, and make due return of

^itwith your doings thereon, to within — days.

I
Witness ;— hand aiid seal, the — day of—r— , 18.

L. S. *^/.9 pilj g',<-,V.-j

71
i i: J. P.

•n:'.

''
:1

it : L

'I

,;, .f,
: ;;•

K '»';'
' • A

'mm
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Subpoena.

County of

L. S.

JSo.

To AB. CD. EF. Gil. and J. K.
"•' "^' (According to ihe number.)

You and every of yoii are required to appear at

on the — day of , at the hour of — o'clock in llm—noon, to give evidence on the part of tlie ( Plaintiff' or

Defendant as the case may be) in a suit now dependin!;

between A. B. Plaintitf, and C. D. Defendant, and then

and tliere to be tried, which you arc not to omit under
alty of the Law, in such cases made and provided.

Dated the — day of , 18—
.L

iwOMit I Subpana Ticket for each fVilncss.

pen-

V

rJ-
:)i~t.' i'*-)!^''"

Between
A B. Plaintiff,

and
'\ (C D. Defendant.

"

A. B., is required to give evidence in this suit on the

part of the (Plaintiff' or Defendant, as fhe case may be,) at

on the — day of at — o'clock in the noon.

Dated the — day of , 18

J. P.

Venh^e.

:i' u> -fan i,'i'

"- 1* . . I - , , 1 . I ai;oJ>!.;(, &'''it^

.i,o' ) M/;. -^'It ]:

County of , SS.
'^

^ ' -
L. S. To any of the Constables of the said County.

'.* r You are hereby required to summon three persons duly

quafified to sit as Jurors, who are not of kin to either of the

parties, to come and be present at on the — day of I

, at — o'clock in the —
tween Plaintitf, and
'-i?m Dated the — day of

noon, to make a jury be-

Defendant.

18 ->'. ^i ^? IvtftiU HsfeAvr

NoT^. AU writs of summons, capias, subpoena and

venire, require but one seal ; and tlie same, as well as all

executions, in cases before two Justices, arc to be prepared

by the Justice first applied to in the suit. In all cases the

capias is to be indorsed by the Justice first applied to, who

is to prepare the affidavit also. In all suits triable before

two Justices, the summons and capias must be signed by two

Justices, and the execution, in such case, to have two seals,

and be signed by the two Justices that issued the mesne pro-

cess and tried the cause—^in other cases the execution to have
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but one seal, and to be signed by the Justiec that issued the

mesne process and tried the cause—writs of subptrna and
venire, and the subpccna ticket, are to be signed by one Jus-

lice only—all affidavits are to be taken before, and all oaths

under this Act, to be administered by one Justice only—and

in all suits before two Justices, all acts required to be done

by one Justice only, are to be had and done by and before

the Justice first applied to, who is to be the keeper of all

papers in the cause, and to make return of the proceedings

therein, in cases of appeal.

' Affidavit of Debt to obtain a Capias.

563

A. B., of , in the county of maketli oath

;uul saith, that C. J^.^ is justly and truly indebted to the de-

ponent in the sum of , after giving full credit to the

best of the deponent's knowledge or belief, for all payments

imd offsets, and that the cause of action docs not exceed ten

pounds.

Sworn at the — day of , 18

Before me, J. P. , , , . A. B.

Note. The sum sworn to nuist, in all cases, be twenty

sliilltngs at least; and if under five pounds, then after the

I

words ''ten j)ounds," above, add " and that there is danger

I

uf losing the debt unless a capias is allowed the deponent.

*/:

ReTUUNS to TUK FOIIEGOINO WllITS.

I
,

To a Summons.

. ! ,

•

Tiie within process was duly served on the within

I

named C. D., on the — day of , -by me.

O. P., Constable.

If recjuired the following aflidavit to be made by the of-

Ificcr serving the process.

0. P. of , in the county of , maketli oath

Itliat he did, on the — day of —t— ,
personally serve the

iJefendant in the annexed process named with a true copy
jtliercof, and at the same time acquainted with the

Icontents thereof.

Sworn before mc at the — day of , 18

HI K' J, P. >
,
Mil ,'*M,-4 -, KJT.J'm. .1 Q, P, '

^ hK

'•nm': m

J ^')i

fc

»''i 1

:-m
:; i

'!' IM
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To a Capias.

The within named Defendant was arrested and served

with a copy of the within Process, on the — day of
,

and was admitted to bail by me
< O. P. Constable,

e Or if the Defendant do not give bail.

•
i The within named Defendant was arrested by me, and

served with a copy of the within Process on the — day ol

, and is now in custody to answer thereto.

O. P. Constable.

To a Venire. 'AK

I have summoned the following Jurors as Jurors forilw

trial of the within cause, namely : G. H., J. K., and L. M.

O. P. Constable.

To an Execution.
J LUi.

I have levied the debt and costs as within directed.

O. P. Constable.

For want of goods and chattels whereon to levy, I have

taken the body of the within named C. D., and committed I

O. P. Constable.

•, part of the debt audi

him to gaol as within directed.

I have levied the sura of

costs within mentioned—the remainder not satisfied.

O. P. Constable.

I could not find any goods or chattels, or the body on

the within named CD. ""

O. P. Constable.

Oaths to be taken by Witnesses, Jurous and Con

stabl.es, on Tkials.

~ ''-• '> -^- 'H^ l{r, .,M :J ;

Witnesses. •«<

You shall truly say whether you have any inteiesli

or can gain or lose by the event of ihis suit, and sluill truel

answer make to all such questions as shall be put to }oii[

touching ihe same. So help you God.
Note. This oath only to be administered, when eilliel

party desires to'examine the witness as to interest in the suill

The evidence you shall give to the (Court, or to tlmj

Court and Jury sworn,) touching the matter in qiieslioii|
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shall be tlic truth, the whole truth, and nothing but the

truth. So help you God.

Jurors.

«','•-

You shall well and truly try this cause between A. H.

plaintitf. and C. D. defendant, and a true verdict give ac-

cording to the evidence. So help you God.

Constable or other person appointed to attend Jury.

You shall keep every one of the Jury sworn, and now
about to make up their verdict, in some convenient place

without meat or drink
;
you shall not suffer any person to

speak to them, nor shall you speak to them yourself, except

it be to ask if they are agreed on their verdict, without the

leave of the Court. So help you God.

'i. ^ Bail Bond on Capias.

Know all men by these presents, that we (names, place

of residence, and profession or calling of the defendant and
his bail) are held and firmly bound unto (name of Plaintiff'

in the suit, adding his place of residence, and profession

or calling,) in ihe s\im o( (twice the amount sworn to, and
indorsed on the Capias,) of lawful money of Nova Scotia,

to be paid to the said (name the Plaint'^,) his certain at-

torney, executors, administrators or assigns, for which pay-

ment, well and truly to be made, we bind ourselves, and
each of us by himself, our and every of our heirs, executors

and administrators, firmly by these presents.—Sealed with

our seals, and dated the — day of , 18

The condition of the foregoing obligation is such, that

if the above bounden (the Defendant) shall and do appear

before (name the Justice or Justices issuing the Capias)

on the — day of (insert the day appointedfor the ti'ial) to

answer to the suit of the above named (name the Plaintiff^,)

I

in the sum of (here insert the sum siuorn to,) then th(3

above obligation to be void, otherwise to remain in full force.

Signed, Sealed, and delivered, > L. S.

in the presence of y
'"" L. S. '

L. S. '

K

^4^SS

, ; W
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>ii' !i" AJidavit to be made by party ttpiiealing.

Ill tlie Court before (narr^e the Justice or Justices before

lohom the trial was had) Justices of the Peace.

r A. B. Plaintiff,

Between } and

(^ C. D. Defendant.

A. B. (the party making ifie Appeal) of , in

the county of , the above named (plaintiff or defendant^

us the case may be, or if the partyJbr whom the appeal is

prosecuted be absent, say, " Agent for the above named

plaintiff or defendant,^' as the case may be,) maketh oath

and saith, that he is really dissatisfied with, and feels ag-

grieved by, the judgment given in this cause, and that ho

does not appeal therefrom solely for the purpose of delay,

but that justice may be done therein.

Sworn at — , — day of—, 18- ^ To be signed by the parlij

> appealing, or in his ab-
'"•" Before me, J. P. 3 sence, the Agent.

Bond to be given on appeal being made.

Know all Men by these Presents that we, A. B. C. D.

and E. F. (names of the appellant, if he be present, or if'

absent, of his agent, and the sureties, tuith their places of

residence and additions,) are held and firmly bound to G. li.

(names, place of residence, and addition of tlie party

against whom the appeal is allowed) in the penal sum of

(double the amount of the judgment, debt and costs,) to be

paid to the said G. H. his certain Attorney, Executors. Ad-

ministrators or Assigns, for whicii payment well and truly to

be made, we bind ourselves and each of us by himself, our

and every of our Heirs, Executors and Administrators, firm-

ly by these presents. Sealed with our Seals, and dated the

— day of , 18—

.

Whereas, a certain cause between the above boundcii

A . B. if the party appellant be the principal in the Bond,

or if he be absent, then say between (name the appellant,)

and the above named G. II. in which the said (name the ap-

pellant,) was (Plaintijf or Defendant, as the case may be,)

tried before (name the Justice or Justices before whom the

trial was made,) Justice of the Peace for the County of

, on the — day of—— Judgment was given in favour

of the said G. H. for the sum of debt and costs, and

an appeal therein hath been demanded on behalf of the said

(aanw the parly appealing.) Now the condition of tlic
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above obligation is such, that if the said (name the appellant)

at the next Sitting or Term of tlie Supreme Court for the

county of (name the county in ivhich the cause was tried.)

shall duly enter and prosecute his said appeal, and shall pro-

ceed therein to final judgment, and shall abide by, and fulfil

the judgment of, the «aid Court to be given in such appeal,

or shall, previous to the first day of the Sitting of such Court,

pay the full amount of Judgment in such cause, together with

all costs subsequently accruing thereon, then the above obli-

gation to be void, otherwise to remain in force.

Signed, Sealed and Delivered, > A. B. (L. S.)

in the presence of 5 ^* ^' (L- S.)

: . V .
'

) ...i.iK E. F. (L. S.)

Note. The words printed in italics, and contained

within brackets in the foregoing forms ; also, those repre-

sented by initials, are to be left out hy the person using such

fonns, and their places supplied by the proper names of

persons, or such other matter, as the words in italics or the

initials import, or as near thereto as the circumstances of the

case in hand shall admit of and require, and all blanks to be

filled with time or place, or other matter, must be carefully

filled according to the circumstances of each particular case,

parficularly the time and place appointed for the trial of any

cause under this Act ; and whenever the letters " L. S.''

appear to the said forms, it imports that the seal of the Jus-

tice or of the party signing any paper is to he affixed thereto.

mv-

Table of Fees referred to in the foregoing Act.

To the Justice or Justices.

Each Summons or Capias, and Copies

thereof

Aflfidavit for a Capias and Swearing

Subpoena and Tickets

Trials and Judgment in all causes

Venire '') <" •'^ "J'

Returning papers on appeal to the Supreme
Court

Each Execution ''' "^^' '

Affidavit of Service of Summons, when
required, and Swearing '

Affidavit to be taken on Appeal and '

Swearing

es £ s (I

2
6

1

^:''.'.
1

>/ * Q 1

jpreme

1

.,;
1

6

2
6
6Appeal Bond

All fees taken in any suits wherein the services and

f»3 '.i\ !''
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prnsoncc of two Justices arc required, as well as for execution

therein, (except for returning the papers on appeal,) to be

divided between the two Justices acting therein, as follows:

two-thirds thereof to the Justice first applied ^to, and the

remaining third to the other.

• To the Constable. >

Serving Summons and making return,

Serving Capias and making return,

Bail Bond,
Summoning a Jury,

Summoning each additional Juror where

there are not sufficient bye-standers.

Serving Subpoena, each Witness,

Levying Execution,

Poundage on Execution on sale of goods.

Poundage on Execution when the amount
is paid in money, for each pound.

All travelling to be computed from resi-

dence of Justice to residence of De-
fendant, on Summons, Capias or Exe-

cution, and from residence of officer to

residence of Witness, on Subpoena,

necessary to be done in the performance

of the above duties, each mile.

All travelling on levying Execution on the

body to be computed from residence of

officer to residence of defendant, and
thence to the place of confinement,

each mile.

£ s (1.

1

1

1

1

3

6

1

G

3

3

- ^' To the Witnesses. - ^

Each day in actual attendance, 2 6

All travelling to be computed from resi-

dence of Witness to place of trial, and >,?„,.; '

thence back again, each mile, 3

Note.—If Witness at the time of being served with

Subpoena demands his fees, he shall not be bound to attend,

unless fees equal to one day's attendance, and his travel as

above be tendered to him at the time, or at such other rea-

sonable time before the day of trial, as to admit of his atten-

dance with certainty.
, ,

I

To the Jurors.

Each Juror on every trial, £0 1

..»,..^^j ? mu
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xccntioii

,) to 1)0

follows

.

and lli«!

To the Gaoler or Keeper of any Lock-up House.

s d

1

1

1

1

3

6

1

G

I 3

s

2
d
6

P 3

2 6

3

lerved witli

to attend,

lis travel as

other rea-

if his alien-

1

For every person committed to gaol under £
this Act,

For every person discliarged from gaol

under this Act, except Insolvent

Debtors, 2 C
With regard to Executions the following further enact-

ment is made by the 8 A'^ic. c. 51, Sess. 1845. Sec. 2.

Where any judgment shall have been given by two Justiees-"'
"' -""^"

under the said Act, and before the issuing of a first or other l88"ing<^fEx.

execution thereon, one of such Justices shall happen to die case of dtmth

or remove from the county, or be dismissed from or resign &c. of Jus-

liis office, it shall and may be lawful for the remaining Jus- l^'^f" "*" il»«

j

lice to issue every such first or other execution, in the same
[manner as the same might and could otherwise have been

issued by such two Justices, and in case of the death, dis-

missal, resignation or removal from the county of both sach

Justices, or of any single Justice before whom judgment

shall have been given under the said Act, previously to the

issuing of any such first or other execution, it shall and may '"'

be lawful for any other Justice of the Peace for the county,

upon application of the party entitled thereto, to issue every

such first or other execution, in the same manner as the same

might and could have been issued by such Justice who shall

Ibve so died, resigned, been dismissed, or removed from the

[county as aforesaid, and no exception to the form of any

Isuch execution, connected with the issuing thereof as afore-

Jsaid, shall in any case be allowed or sustained, but the same
Kifin other respects legal and valid, shall be held and deemed
jtobe duly and lawfully issued, any defect in the statement

jtiierein of the death, resignation, dismissal or removal of.
Isuch Justice or Justices notwithstanding. Annual.

[The Act relating to the setting off mutual debts will

Ik! found recited under the division which treats of the de-

lendant's set-oflf. The Act concerning the issuing of an

I'xccution after an appeal, also the Statutes which exemj)t

[vearing appf J bedding, tools of trade, and certain other

Irticles, fro.u being taken on an execution, are appropriately

let forth under the last division, which relates to the pro-

ceedings after judgment ; and the Statute authorising the

fischarge of insolvent debtors, confined on executions upon
[idgments by Justices, with the proceedings thereon, will be

pund under the Title,—Insolvent Debtors.] , . ^,^, ,,._ [ -,;

72
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II. Of the Persons who MAY, and those who MAY
NOT Sue or be Sued ; and herein, of the

Joinder of Parties.

1. Who MAY, and who may not Sue, or he Sued.

Husband
wife.

and

M.irried wo-
man

Infant.

An alien friend, that is one, belonging to a country at

peace with us, may sue or be sued here, for a debt contract-

ed here by or with a subject of our Government, but not if

it was contracted out of this Province. See Arch. P. ^ E,

3. 5. Arch. Pr. 1 V. 43.
, /

An idiot, or lunatic, and also a deaf or dumb person,

may sue or be sued for debts, and may be arrested for the

same, in the same manner, and under the same circumstan-

ces as other persons. In the case of an idiot plaintiff, any

one who prays to be admitted as his friend, may sue for

him, and if defendant, any one who can make a better de-

fence, shall be allowed to defend for him. 2 Arch. P. 149.

[It would seem that the same must be the case with regard

to lunatics, and deaf and dumb persons.]

A man cannot sue his wife, or a woman her husband, in

any form of action whatever, for reasons sufficiently obvious;

and even if one have a cause of action against the other, be-

fore marriage, their intermarriage is a release of the action.

Arch. PI. &r Ev. 37.

A married woman cannot sue or be sued alone, for a

debt contracted before marriage. Her husband must join or

be joinod in the action. Neither can she sue or be sued

alone, for a debt incurred during marriage ; whether she live

with her husband, or apart from him, even under articles of

separation, with a separate maintenance. But she may sue

or be sued alone, if the husband be in exile,—have abjured

the realm,—be tra' sported,—or be an alien enemy, out of

the realm,—or if ' ley have been divorced. In other cases,

the husband alor must be sued for debts contracted by the

wife during ma' iage. Id. 39-56. 2 Arch. P. 147.

For the ' ,jour or service of the wife, or contract or pro-

mise to her .a ring marriage, the husband alone may sue.

Arch. P .y Ev. 39.

If debt arises from the labour or services of a child un-

der th' jge of 21 years, living with the father as part of the

fami , and labouring for him, the action for the recovery of I

suc'^ debt should be by the father, in the same manner as if

thf; .ervice were by himself. But if such child be living

a«'«.y from his father, and labouring or acting for himself, or
|

u '.is parents be dead, and in other cases, he may bring an
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action for any debt which has become due to him. See

Bac. Abr. 3 V. 141.

An infant, or person under 21 years, is not huble to be

sued for any debt contracted by him, unless it be for necessa-

ries, such as necessary meat, drink, apparel, proper instruc-

tion, medicines, medical attendance, washing, and the lil-- ,

Necessaries for such infant's wife, or child, nro necessaries

for him, and he shall be sued for them, as if thoy were fur-

nished to himself If however an infant is living under the

roof of his parent, who provides every thing which in his

judgment appears to be proper, the infant cannot bind him-

self to a stranger, even for such articles as might under other

circumstances be deemed necessaries. Contracts crifored

into by infants for the maintenance of their trade, are not

binding on them, as in the case of goods bought by them to

be sold again. If however goods, which are not necessaries,

are delivered to an infant, who after full age ratifies the con-

tract, by a promise to pay, he is bound, and may be sued for

such debt. 1 Selw. N. P. 122.

One partner cannot sue another for money received or

paid, or goods furnished, or service performed, on account of

the partnership. See Arch. P. 4' E. 37.
r.\y\

•) Si"'>fi
2. Of the Joinder of Parties.

Partner!

trade.
In the case of partners in trade, and in all other cases

where a debt is due to several persons jointly, they should all

join in an action for the recovery of it. But if only one, or a

certain number of them sue, and no objection is taken to it,

he orthsy may recover. See Arch. P. Sf Ev. 49-51.

Where a debt is due by partners or others jointly, they

must all be sued in an action to recover it. Id. 67. But in

the case of a joint and several contract, as on a joint and
several note of hand, either one alone, or both may be sued.

Where the wife is the meritorious cause of action, as Hu«han«l

where labour or servics has been performed by her, during ^^'^'''

marriage, she may join with her husband in bringing the ac-

tion, or he may sue alone. So upon a promissory note made
to the wife during coverture, she may join with him in bring-

ing the action, or he may sue alone. Id. 40. ,

'
"'

[Note. In these cases it will be most convenient and
proper for the husband alone, to sue.]

Husband and wife must join as plaintiffs, in an action

for the recovery of a debt due to the wife before marriage.

Id.31. ^^*i "^ -' '" • -i' >-'M •«-• i .•..-•'

So actions for debts due by tlie wife before marriage,

must be against husband and wife. Id. 56.

It)

einj
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Statute or L
initutinn« oT
•uits at Inw.

III. O*' THE TIME MMITED HY LaW FOR TllR RKCOVEllT

OF DfJJTS, and ESTABI.ISlllNG MaTTF.RS OF DeFENCE.

By the Statute of the n-2 G. 2, c. 35. 1 V. 35. Sec. 4.

All actions of accotint, and upon the case, (other than sucli

accounts as concern the trade of mercimndizc between mer-

chant and merchant, their factors and servants,) all actions

of debt, grounded upon any lending or contract without

specialty, or any of them, which shall be sued or brought,

siiall be commenced and sued within six years next after the

cause of such action or suits, and not after. », !,!

Sec. 8. Provided nevertheless, that if any person or

persons that is or shall be entided to any such actions of

debt, be, or shall be, at the time of any such cause of no-

tion given or accrued, fallen or come within the age of

twenty-one years, or a married woman, or insane, or im-

prisoned, or beyond the seas, that then such person or per-

sons shall be at liberty to bring the same actions, so as they

take the same within such time as is before limited, after

their coming to or being of full age, discovert, (loosed from

marriage,) or of sane memory, or at large, and returned

from beyond the seas, as by other persons having no such

impediment should be done.

Sec. 9. If any person or persons against whom there

is or shall be any cause of suit, or action of debt grounded

upon any lending, or contract without specialty, shall at

the lime of any such cause of suit or action given or accru-

ed, fallen, or become, be beyond the seas, that then such

person or persons who is or shall be entitled to any such suit

or action, shall be at liberty to bring the said actions against

such person and persons, after their return from beyond the

seas, so as they take the said actions, after their return from

beyond the seas, within the said time of six years, limited

for the bringing of the same by this Act. Perpetual.

This Statute extends to actions of assumpsit upon bills

tTi'te'o'fLimi^a" ^^ exchange, or promissory notes, as well as to other cases

tions applies of debts or promises. If a bill of exchange, or order, or note

of hand, be given for money lent, or the like, the time of

limitation begins to run, not from the time of the loan, but

from the time the bill, order, or note became due ; and in

the case of a note Slc, payable after sight, not until after

it has been presented for payment. But a promissory note

payable on demand, is payable immediately, and this Sta-

tute of limitation runs from the date of the note, and not from

the time of demand. If the promise be to do a thing upon

request, or upon the happening of a certain event, the time

Perpona be
yond Seal.

H'-

Cntien in

which theSfa
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of limitation does not begin to run until after request mado
or the event have happened. So if the consi<lcration bo

executory, as in the case of contracts for seamen's wages, or

the like, the time of limitation docs not commence until after

the consideration has been executed.

The exception in the Statute, of actions upon accounts Arcounts be-

concerning the trade of merchandize between merchant and
J,"!,^!",", *J,7'

merchant, their factors and servants, extends only to cases Trndesmea.

where there are mutual accounts and reciprocal demands,

and where the accounts are still open and running, and not

to cases where the account has been stated and the balance

struck ; nor to cases where the items are all on one side. If

any of the items in such mutual and open account, be within

six years of the commencement of the action, it is immaterial

whether the parties are merchants or not, because such item

is deemed equivalent to a subsequent promise reviving tho

debt, but if none of the items be within six years, it is neces-

sary tfiat uie parties be merchants, and the account relate to

the trade of merchandize, to bring it within the above ex-

ception. Where the case does not come within this excep-

tion in the Statute, yet if any of the items be within six

years, the plaintifl' shall recover for them, although not for

the others.

Also, although the time limited by the Statute have Acknovvlrdg-

clapsed before any action is brought, yet, if the defendant
'J'^'j,"'

""""^ *'*

promise to pay the debt, or even acknowledge it within the
'

six years, the debt is thereby revived, and the case taken

out of the Statute ; even although such promise or acknow-
ledgment be after the commencement of the action. And
the slightest acknowledgment has been deemed sufficient for

this purpose ; such as this,—" I am ready to account but

nothing is due to vou," or,—" If he has any demand on me
it shall be settled," or,—*' What an extravagant bill you have
delivered to me ;" or where the defendant says, " I do not

consider myself as owing Mr. B. a farthing, it being more
than six years since I contracted, I have had the wheat I

acknowledge, and I have paid some part of it, and £26 re-

main due," or wheiea party says, "The bill of exchange is

out of date, and it is not in my power to pay it," or the like

acknowledgments. Even wlien the defendant, upon being

served with a writ, wrote a letter to the plaintitFs attorney,

couched in ambiguous terms, neither expressly admitting or

denying the debt, it was left to the jury to say whether it

atnounted to an acknowledgment.
But merely saying, " I acknowledge the receipt of the

money, but she gave it me," or, referring to his attorney,

irs.

••»
.

!

I*'*' i'l

-*:n
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who snid that, " If the plnintiff" hod any letter which would

hind the defendant, the debt should be paid," docs not

amount to an acknowledgment or promise.

If one of several makers of a joint and several promis.

sory note, acknowledge the debt, or pay a part of it, withi:.

the six years, it is sufRciont to take the case out of the Statute,

OS against the others, and may be given in evidence in a

separate action against any of them. Archb. P. ^ Ev. 27

528, 1 Mw. iV. F. 135-9.

Note. It may be well to mention here, that the rules

of law, and the decisions contained under this division and

the preceding one, are set forth, as well by way of informa-

1

tion and caution to the Justice, previous to his issuing any

process, as to guide him on the trial.

IV. The Order and Manner of proceeding, in ix-
j

STITUTING AND CONDUCTING SUCH AcTIONS.

Directions.

In addition to the numerous and explicit regulations ap-

plying to this division, contained in the general Act, tlie

following directions may be found useful.

If a plaintiff commences his action by writ of summons

no previous affidavit of the debt is requisite, and this must

be the process in all cases where the amount or bslance

actually due, is under twenty shillings ; as it has been already

seen, that by the express words of the Act, no person shall

be arrested for a debt under that sum. Neither can he be

arrested for any larger sum, not exceeding £3, unless the

creditors shall also state in his affidavit, that he verily be-

lieves, that unless a capias be allowed, the debt will be lost.

This latter part of the affidavit is not requisite where the sum

due is above three pounds. Where a creditor concludes on

proceeding by a writ of capias, the affidavit must be made

previous to issuing the writ, and must be in the form pre-

scribed in the general Act, set forth under the first division.

In every case, the summons or capias must be made re-

turnable at such a time as that it may, according to the ex-

press terms of the Act, be served at least five full days be-

fore the return. On a capias, if sufficient bail be offered, it

must be taken and the party liberated accordingly, to appear

on the return day, the Act being express on the subject.

In every case, the writ should be returned to the Justice be-

fore the trial comes on, with the return thereon by the Con-

stable, of his having served it. The Justice will of course

attend to hear the cause at the place mentioned in the wrii
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and it will bo proper for him to do so, as nearly as can bo

made convenient, nt the hour appointed, and on llie writ

being returned as aforesaid, the pluinlitf may produce and

prove his demand and have jud;^ment, although the de-

fendant does not ap|)ear. In such case, the defendant

should previously and openly be called to appear and an-

swer. Either party may have the cause cont' jued over for

trial on another day on the terms and in the manner pre-

scribed in the Act. When the cause is brought on for trial,

ihe defendant should not be interiogated, or particularly

questioned as to the claim of the plaintitl', but may simply

be asked, what he has to plead or answer to the action
;

and if he voluntarily confesses the demand, judgment may
of course be given for the plaintiff, for the amount so con-

fessed, without any further proof. If he denies the debt,

ihe plaintiff must then be called upon to produce his proof.

[imust here be observed, that neither the plaintiff or de-

fendant can in any case, or under any circumstances, be

jither obliged, or be permitted, to be sworn and give evi-

dence. It is believed that this has been frequently permit-

ted, or indeed, may rather be said to be very generally prac-

tised, but such a proceeding is altogether illegal and impro-

per. It has already been mentioned, that the same rules of

evidence apply in these summary causes before Justices, as

on trials before the higher Courts. For such rules at large,

and especially, as to ivho may, and who may not be admit-

ted as witnesses, when objected to, reference must be had to

the Title,—Evidence, in this work. It may be sufficient

here, briefly to say, that a person who does not believe in

the existence of a God, in a future state of rewards and
punishments, and in the moral obligation of an oath, also

young children, or others who have not discretion sufficiently

ly to understand the nature and obligation of an oath, shall

not be allowed to give evidence—also, that a wife cannot be
a witness for or against her husband, and that no person can

be permitted to give evidence, if objected to, who to a cer-

tainty, will either gain or lose by the event of the cause,

whether such gain or loss be direct and immediate, or con-

sequential only. The defendant is, of course, 'entitled to

question and cross examine the witnesses of the plaintifi',

and when the plaintiff has closed his proof, the defendant
must be allowed to make his defence, to produce any re-

ceipt or discharge, or any account he may have as a set off,

and to prove the same in like manner, and under the like

rules of law and evidence, as in the case of the plaintiff. In

a case not tried by jury, when all tlie evidence on both sides

.XKI"^

».
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is closed, ond the Justice, on a consideration of Uic teslimo-

iiy, and the law relating to it, has concluded what iiisjudg-

ment shr:ll be, he must declare it openly, so that both par-

ties may be a-ppriscd of it. If either party is dissatisfied

with the judgment, and desires an appeal, this is the proper

time to make it, and by the words of the Act, it may be

done in any case where " the whole dealing or cause of ac-

tion," amounts to twenty shillings. More particular infor-

mation respecting such appeals, and as to other proceedings

after judgment, will be found in the general Act itself, and

under the last division of the Title. '

,
'

':
'
" " '7

V. The Grounds or Causes of Action in GftNEftAL,

WITH THE GENERAL RuLES OF LaW AND EVIDENCE
'• -RELATING TO THE SAME, RESPECTIVELr : AND HERE-

IN, OF THE Statute of Frauds.
i ! ! i i t t i

Descriptions
of NolUH
wliioli are \a

!-' 1

,1 i(

1. Of Promissory Notes. •

'

2. Orders or Inland Bills.

3. Goods sold and delivered.

4. Work and Services.

5. Money paid and expended.

6. Money had and received.

7. Necessaries furnished,—Freight, Awards, and

other grounds of Action.

8. Account Stated.

9. Statute of Frauds.
is

Of Promissory Notes.

Oil Is V'

1.
iU

' A Promissory Note is a promise in writing, to pay

to A. or order, or to A. or bearer, a sum of money, either

at sight, or at a certain time after sight, or after date, or on

demand.
By the 8 G. 3, c 2. 1 V. 134. Promissory Notes

made payable to a person, or his order, may be assigned by

indorsement, the same as an inland bill of exchange ; and

the person to^whom such note is payable, may maintain an

action against the maker thereof ; and so may the indorsee

have his action either against the maker or indorser, the

same as in the case of such inland bill ; and the plaintiff, if

he recover, may have execution for his debt, and also his

costs. The action must be brought within six years. Per-

petual.

This Statute is to be construed liberally. A note, pro-

mising to account with I. S. or order, has been construed
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Nofou not no-

goliablo.

nsa promise io pay I. S. or order. So a promissory note lid umi nt'go-

payablo to B,, (omitting the words, " or order,") tliree months tiablo.

after date, is a good note. So where the promise was by A.

to pay so much to B. for a debt due from C. to B., it was

holdcn that it was within the Statute, being an absolute pro-

mise, and every way as negotiable as if it had been generally

for value received. A promise " to deliver money," or a

promise, that I. 8. shall " receive money," or a promise, to

be " accountable," or " responsible" for money, will be a

sufficient note.

The note however, in order to be negotiable, must con-

tain an absolute promise to pay money at all events, (and

not a promise depending on a contingency,) and where the

money, at the time of giving the note, becomes due and pay-

ublo by virtue thereof, and not where it becomes due and
payable by virtue of a subsequent contingency which may
perhaps never happen, in which case the money would never

become payable. On this ground, the following notes have

been adjudged not to be negotiable notes, viz :—A promise

by defendant to pay to plaintifi' £'26, " within a month after

Michaelmas, if the defendant did not pay the £26 for which

tiie plaintili" stood engaged for his brother I. B." A promise

to pay A. B. £100, value received, " on the death of C. 1).,

provided he leaves either of us sufficient to pay the said

sum, or if we shall be otherwise able to pay it." A promise

to pay *•' A. or B. and C. £10, value received." A pro-

mise to pay money within so many days after the maker of

the note should marry. 1 Selw. N. P. 378-9. Chitty on
B. 149.

:, [NoTK. It is only intended to show here, that sucli-

notes are not negotiable, that is, cannot be indorsed so as to

i,'ive the person to whom any such note may be indorsed' a
iia;!it to recover against the maker ; but the payee, or person
to whom it is made, may sue the maker and recover, on
proving that the money had become due by the hojipening
of the contingent event, although it would seem that he
could not do so in a summary form before Justices, as the
words, " whole dealing or cause of action," m the Act re-

lating to Summary Trials, seem to refer only to ahsoltUe
and unconditional debts."] . > .

A promissory note must be payable for money onfy. Must he poj
Hence, where the promise was to pay I. S. so miicli rjioney, "'*'*' ''"' '"''•

or to render the body of I. N. to prison before such a day,
""^ '^^'

hlie note was holdcn bad, because che note was- not necessa-
rily and originally for the payment of money. The same,
wbcre the promise in the note was, to pay £300 to A. or

lo;i:}r, i:i good East India beiuls.

7]

'if

,)-' ,.,',

'tAi\

>W\

*' !
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Notes payabls
OH nn event
certain, are
good.

Joint and se-

veral notes.

Consideration

" Value re-

ceived."

Witnesa.

Time of pay-
ment.

Name o<*mak-

er.

Place of pay-

ment.

Negotiability,

Indorsement.

A promissory note to an infant when he should come

of age, namely, on such a day, in such a year, is good, for

here is no condition or tmcertainty, only the time of pay-

ment is postponed. So where the note was to pay within a

certain time after such a ship was paid otl', it was holdeii

good, because the ship would certainly be paid off, one time

or other.

A note beginning thus,—" I promise to pay," and sign-

ed by two or more persons, is a several as well as joint note,

and one or both may be sued.

If a promissory note appears, on the face of it, to be

the separate note of A. only, A. and B. cannot be sued

thereon as for their joint note, although it was given to se-

cure a debt for which A. & B. were jointly liable.

If an action is brought on a note made jointly, but not

separately, and some of the persons making the note are not

made defendants, advantage can be taken of the omission.

It will be presumed that a note has been given for a good

and valuable consideration until the contrary appear.

A note is good without the words, " value received;"

also without any witness subscribed to it.
'.

i'

A note payable generally, without naming any time, is

payable on demand, and may be sued upon immediately,

without any previous formal demand of payment.

A note payable to bearer, is good.

The name of the maker of the note must either be sub-

1

scribed, or inserted in the body of it, but the latter will k\

sufficient, if written by him.

It is not necessary that any place should be named where I

the note is to be paid, but if any such place is named in the

body of the note, and as a part of it, application should be

made at such place, for payment.

Unless a note contain the words, "or order," "or bear-

er," or some other equivalent words, authorising the person to|

whom it is made, to assign it, such note cannot be transferred,

so as to give the assignee a right of action against the maker,

j

or any other person except the one who endorsed it to him,

unless the negotiable words were omitted by mistake, in which
|

case they may be supplied.

Where a note has been made payable to, or indorsed tol

a single woman, who afterwards marries, or where it is madej

during the marriage, the right of transfer rests in her husband,!

and he thereby virtually becomes indorser, and may suethere-j

on in his own name, and need not prove any indorsement.

Where there are several partners, an indorsement inafj

be made by one only, but if the note is to several persons i
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ill partnersliij), it cannot be transferred by one only, but all

must concur in doing it.

Where a note or bill is payable to a certain person, or

heare7% it is transferable by mere delivery.

Where a note is in the hands of an indorser, and he dc- Notice ofiion-

mands payment thereof from the maker, who refuses or omits P^y""*"'-

lopay the same, notice of such refusal or default ought to be

given by the indorser himself, to the prior indorser or indorsers

(if more than one) within a reasonable time, otherwise the

indorser will be discharged, But in such case, if the indorser,

subsequently, with a knowledge of all the circumstances, pro-

mise payment, he will be bound by it.

If a bill or note be altered without the consent of the
KoU)"or'"Bin.

parties in any material part, as in the date, sum, or time

when payable, or consideration, or place of payment, such

alteration will render the bill or note wholly invalid, as against

m]) party not consenting to such alteration ; and this is the

1

case, although it be in the hands of an innocent holder. iSeliv.

iV. P. 378 to 386. Chitty on Bills, ^c.

:;,,«*

I

Evidence.

The evidence on the part of the plantiff' may be first no-

Piddiicing

Note in

deuce.

evi-

ticcd.

It is a general rule, that the original note must be pro-

duced in evidence. This rule is dispensed with in sp«^',ial

cases only, as where it can be proved that the note has been

lost, or destroyed by the defendant, or that it is in the hands

of the defendant, and that he has had notice to j)roduce it.

In these cases, a copy of the note, or parol evidence of its

contents may be received.

In an action against the maker of a note, by the person Proving Note,

to whom it is made, the hand writing of the maker must be

proved by the subscribing witness, if there be any, if not,

by some person who is competent to prove sucli hand writing.

In an action by the first indorsee against the maker, the same
[tvidenceas in the preceding case, together with proof of the

indorsement to the plaintiff, will be necessary. •

In an action against an indorser of a note, proof of the

hand writing of the maker, or of any indorser prior to the

defendant, (except the first,) is not necessary ; but in this

lease, it must be proved that payment was duly demanded of

the master, and that the master refused to pay, or made de-

fault therein, and that notice of such refusal or default was
[given to the defendant within a reasonable time.

Whcro two joint makers of a promissory uo*m are sued,
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Proof in ox-

pinnation of

rilotes.

Admission bj
one of joint

makers.

Subicribing

witneH.

one of them is a competent witness to prove the signature oi

the other.

If there be any mistake in the date or circumstances of

the note, necessary to be explained, evidence must be ad-

duced accordingly.

The admission of one of several makers of a promis-

sory note, is sufficient to take the case out of the Statute ot'

limitations, in a separate action against the other.

If there be a subscribing witness to a note, he must bo

produced by the plaintiff to prove it, if hisatundance can bo

procured, and it is insisted on by the defendant. In other

cases, it will suffice to call a witness who is acquainted with

the defendant, and who from seeing him write even his sur-

name or other writing, or even from correspondence with him,

has acquired a knowledge of his hand writing, and can swear

to his belief that the subscription is the defendant's, even al-

though he has only seen him write once.

Where there are several subscribing witnesses, it is suf-

ficient to call one of them.

If the subscribing witness be dead, proof of his death

and hand writing, it seems is sufficient, without proving the

hand writing of the maker, or any other proof whatever of

the identity of the parties ; and this, even where the defend-

ant signed by mark.

In general, the signature of a party to a bill or note, may

be proved as against him, by his admission ; but in general

it only operates against the party making such admission.

Hence, in an action by the indorsee of a note against the

maker, proof of the acknowledgment of an indorser, is not

sufficient evidence to prove his indorsement.

In an action against the indorser of a note, the hand

writing of the maker need not be proved, nor can it be con-

tradicted by the defendant. 1 Selw. N. P. 390. 2 CVt. on

Bills, Sfc.

Some general rules of evidence, on the part of the De-

fendant, may now be mentioned,

—

In general, there will be sufficient defence between the

whicli a Note original parties, when it is shewn, that the note or bill was

ehull bo void, obtained by illegal imprisonment, or constraint, or by fraud or

circumvention, and whilst the defendant was in a state of in-

toxication,—or by false pretences, that the party would do

something which he immediately after declared he would not

perform,—or where there has been no consideration, or only

the semblance of it,—or where there has been an agreement

all on one side,—or where there has been a consideration only

for a part. [In this last instance however, the plantiff may

Proof whcro
subscribing

witness is

dcud.

Admission of

parly.

Cnses in
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ol a Mole.

recover, before Justices, to the amotint of such part considera-

tion, unless tlicrc were any fraud.] None of the foregoing

circumstances however will be a sufficient defence against au

indorscr or liolder of any such note, having given a valuable

consideration for it, and not knowing of any such fraudulent

circumstance, or want of consideration, at the time of his re-

ceiving the note.

The defendant cannot give in evidence, a parol or verbal Verbal «gre«.

agreement, entered into when the note was made, that it |"*'"«/oncern

should be renewed when it became due.
'^

When a promissory note is indorsed, its resemblance to liKiorscnmiit

a bill of exchange begins, for then it is an order by the in-

(lorser upon the maker of the note, to pay to the indorsee
;

the indorser is, as it were, the drawer, the maker of the

note, the acceptor, and the indorsee, the payee. From this

resemblance it follows, that nearly all the rules which are

applicable to bills of exchange, hold also in the case of pro-

missory notes. 1 Selio. N. i^. 391-2. Ch. on Bills, fyc. 83.

By the Statute of the 10 G. 3, c. 5. 1 V. IGO. '« All

bonds, contracts, and assurances whatsoever, for payment G

of any principal, or money to be lent, or covenanted to be

performed, upon or for any usury, whereupojj, or whereby,

there shall be reserved or taken above the rate of six pounds

iflthe hundred, for a year, shall be utterly void." Perpetual.

By virtue of this clause, every note of hand, order, or

bill, whereon more than the aforesaid rate of interest is ex-

pressed and reserved, is altogether void.

Stntutn a-

KMiust Usury.

'H^-- 2. Orders or Inland Bills.

It may, here, be first obser\-ed, that all the foregoing

rules concerning Promissory Notes, with regard to consider-

ation,—signatures, and proof thereof,—competency of wit-

nesses,—indorsement,—notice of non-payment,—alteration

of dates, &c.—fraud, and usury, apply and govern equally

ifltbe case of orders or bills. A repetition of such rules is

therefore unnecessary. It will be useful however to mention
some points, which exclusively, or in a more especial man-
ner, relate to the orders or bills, here treated of.

Such bill is a written or<ler from A. to B., directing B.

(who has, or is supposed to have in his hands, sufficient ef-

fects belonging to A.) to pay a sum of money to C. or order,

or to C. or bearer, either at sight, or a certain number of

days after sight, or after date, or on demand. The person

making the bill is called the drawer, tlie person to whom it

is directed, the drawer, and the person in whose favour it \s

Kalurc of na
inland bill.

•inrs
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Infant, party

tu:ibill.

Piirtner-<.

!.(:'.< , . .

Words, «• or

order."

Usurious se-

curity.

Accoptanco.

Notice of noil'

acceptance.

made, the payee. When the drawer has undertaken to pay

the bill, he is styled the acceptor, and his undertaking to pay

it, is called an acceptance.

Bills payable to order, are assignable by indorsenient,

The person making an indorsement, is called the indorser,

the person in whose favour it is made, the indorsee, and

the party in possession of the bill and entitled to receive its

contents, the holder.

Bills payable to bearer, are transferable by delivery,

without indorsement.

An infant cannot bind himself by an order drawn in the

course of trade, or even for necessaries. But infancy is a

personal privilege. Hence the drawer of an order cannot set

up the infancy of the payee and indorser, as a defence to an

action [Note. The infant may be sued for the neces-

?;iiies, though not on the order.]

If a bill is drawn upon a firm, and one of the partners

accept it in his own name, this acceptance binds the part-

nershij).

It is not essentially necessary to insert in a bill, the

words, " value received." , ,

The indorsement of a bill which does not contain the

words, " or order," will not make him that drew the bill

chargeable to the person to whom it is indorsed, but the in-

-' :er is chargeable to such person.

If an usurious security be given foi a legal subsisting

debt, although the seciuity is void, the debt is not extin-

guished.

Where a bill is partly given for an illegal consideration,

the whole bill is void.

,. Due diligence must be used, and care taken, that a bill

be presented for acceptance or payment, within a reasonable

time. This point of due diligence, must depend upon facts,

such as, the situation of the parties, their places of abode,

and the facility of communication between them.

A bill may be accepted, by subscribing the name, or

only writing thereon the word, " accepted," or a promise to

accept, written in a letter, or even a verbal acceptance will

be sufficient. An acceptance after the day on. which the

nioney is io be paid, is binding. : v .. ; cui^; . k
If a bill is refused acceptance, notice of such refusal

should be given to the drawer in a reasonable time, by the

holder, otherwise the drawer will be discharged, if he had

effects in the hands of the drawer, but not if he had no ef-

fects in his hands. A subsequent promise of payment, will

however, in all cases, make a drawer or indorser liable, be-

ing a waver of tijc objection for want of notice.
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consideration,

Where the holder of a bill intends to sue any of the Noiicoofnon-

indorsers, it is incumbent on hiin first to demand payment P'>jment.

from tlie acceptor, and in case of refusal, to give due notice

thereof, within a reasonable time, to the indorser.

If the holder of a bill enter into a composition with the

acceptor, lie thereby discharges the indorser.

Receipt of part of the money from an acceptor, will Ileceivmg

discharge the drawer, if timely notice be given to him, that
^'" 1*"^"'®

the bilfis not duly paid. 1 Seho. i\. F. 297 to 370.

Evidence.

Proving Imnd-
writing.

In an action by the indorsee of a bill against the acceptor,

it is not necessary for the plaintiff to prove the hand writing

of the drawer, for when a bill is presented for acceptance,

tlio acceptor is supposed to look at the hand writing of the

drawer, and on that account he is precluded from disputing

it afterwards. But the hand writing of the first indorser must

be proved in such action.

In an action by the holder of a bill against the drawer, Wlien Ac-

1 X • • 1x11 cf'ptor IS a
the acceptor is a competent witness to prove that the drawer witneis,

had not any effects in his hands, and thereby to relieve the

holder from the necessity of proving notice of dishonour.

In an action by the indorsee against the drawer, the
^^ j'"]J w'it'"*

payee and indorser is a competent witness to prove that the nest,

defendant had acknowledged his liability, and promised to

pay the bill. Selvj. N. P. 370-3.

[Note. Although in all the foregoing rules and deci-

sions, the word, " Bill," is used, they are to be understood

fully to relate and apply to the instrument or paper, in this

country usually called an "order," or, a "draft," which

when it is for the payment of money only, and payable to

any person, "or order," is in fact, and inlaw, an inland

bill of exchange.] - '

^vl^ 3. Goods Sold and Delivered.

If goods are sold on a credit agreeu upon, the price of Selling goods

them cannot be recovered in an action, until the time of ere-
°"

dit has expired. Care must be taken to distinguish cases of

this kind, from cases in which goods are sold, and a bill or

order taken in payment, payable at a future day, but with-

out any express agreement for time for the payment of the

I

goods ; in this last mentioned case, if the bill is refused ac-

ceptance, the debtor may be sued immediately for the price

of the goods, without any regard being had to the time which

m

V:

, If i'si
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would clupsc before the hill would become due, for there be-

ing no agrcoinont as to liino, t!ic party takes liic hill as pay-

ment, and therefore if it turn out to be ^ooil for nothing, the

creditor has not received that wliich the other undertook to

give him, und therefore he may sue the debtor immediately.

A debtor is not discharged by giving a check [or order}

which produces nothing.

Where n party agrees to deliver a certain quantity of

part of good*, {,ny article, at a certain time, and delivers apart only before

such time, he cannot immediately sue for such part, for the

contract being entire, cannot be split, and therefore the party

cannot sue and recover until tlic whole quantity is deivercd,

or until the time for delivering the whole has arrived.

A party can sue and recover as for goo Is soM and dc-

livered, where his goods have been obtained by the defend-

ant, by fraud.

If a man deliver goods to another by his order, without

expressly agreeing for the price, the seller shall recover for

the real value of the goods. [Th'3 Justice must determine

this value, if the parties cannot agree on it.]

A delivery of goods to a third person, by order of the

buyer, is a delivery to the buyer, and the buyer may be sued,

as for goods sold and delivered to himself.

A delivery to a servant, who has been employed by his

master to take up goods for him on credit, will make the

master answerable for goods subsequently supplied, although

he may have given his servant money for payment, which

the servan* neglected to pay. But if he has not been em-

ployed, in any instance, to buy on credit, and has always

received money beforehand, to pay as he bought, the mas-

ter will not be answerable.

A delivery also to a carrier appointed by the defendant,

or if none has been appointed, according to the most usual

and convenient mode, will entitle the plaintiff to recover, al-

though there is no proof of the goods having come into the

defendant's possession. 1 Selw. N. P. 73-4. 2 Phillips

on Ev. 124.

Diilivoriug

uitilor a con-
tract.

Good* obtain-

ed by fraud.

Prion nf goods
nut namud.

DBlivery of
goodil.

; ' '
• F.vidence. •

In an action for goods delivered by the defendant's or-

der to a third person, that person is not a competent witness

to prove the credit given to the defendant.

If the plaintid'has proved a sale of goods to the defend-

ant and another [)erson, that person cannot be a witness to

prove that the goods were sold to iiimsclf alone, arid thai
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the defendant was only concerned as his servant. A de- Proving bad

fondant will be allowed, in answer to the whole demand, or n"»'''y °^

in abatement of it, to give evidence of the bad quality of the
6**°*^'

articles supplied, unless he has precluded himself from such

a defence, by neglecting to give to the seller a reasonable v-

notice of their inferiority ; and this evidence will be admit-

ted, whether the goods have been sold at a stipulated price,

or otherwise. 2 Phil, on Ev, 124-5.

A man's book of accounts is no evidence for him, though Book of Ac-

it may be against him ; for it cannot be better evidence than
*^"""'"

Ills own testimony, which cannot be admitted. 1 Espin.

A. P., 142.

4. JVork and Services.

Special agr«a-

ment.

ginal

ment.

on.
agree-

WiTH respect to debts for work and labour, or other per-

sonal services, it is a rule, that however special the agree-

ment was, yet if it was not under seal, and the terms of it

have been performed on the plaintifPs part, and the remu-
neration was to be in money, the plaintifl' may recover by
suing in a general form for work and labour : and in some
cases, though the original agreement be not performed by

the plaintiff, yet if the defendant has derived any benefit

from the part performance, he may be sued in such gene-

ral form, and be compelled to pay whatever sum such part

"

performance is worth.

It frequently happens that the work which is the subject Work, vary-

of a contract, is enlarged, or some alterations are made in *"8 ^'o™

the plan, with the consent of the contracting parties ; the

true principle with respect to such alterations appears to be,

that the contract is to be used as the measure of payment, so

far as it has been acted upon by the parties, and that all the

work out of the contract, is to be paid for, according to the

usual rate of charging ; in other words, the plaintiff is to be
paid up to the extent of the estimate, according to the esti-

mated prices ; and beyond the estimate, he is to be compen-
sated to the amount which in justice he ought to receive.

And if the plan specified in the contract, has been so entire-

ly abandoned by the parties, that it is impossible to trace

[the contract, or to ascertain to what part of the work it can

[be applied, in such case the workman will be permitted to

harge for the whole work, by measure and value, as if no
ontract had existed. -

:
'->^)!n!

A master may sue a person who has enticed away or Suing for

larboured his apprentice, for the work and labour of such
^rcruico*"

'^

pprentice.

i.:\.
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A plaintiff may recover against a defendant, for work

done for a tliird person, at the defendant's request. 1 Ch.

on PL 88-303. 2 Phil, on Ev. 123.

A master may discharge his servant at a moment's warn-

ing, for misconduct, (for instance, for being absent when want-

ed, sleeping from home at night without his master's leave,

&c.) and in such case, the servant will only be entitled to such

wages as are due at the time of his discharge. But if the ser-

vant has not been guilty of misconduct, and the master dis-

charges him without warning, the servant, in that case, will

be entitled to a month's wages beyond the wages due for the

period of actual service. 2 Sehu. JV. P. 1064. •

If a servant hired for a year, wilfully refuse to obey his

master's orders, the master is justified in dismissing him be-

fore the end of the year, and the servant cannot recover any

wages for the time he has served. 5 Burn's, 160. iStark.

JV. P. 256.

In an action to recover for work and labour done, the

defendant will be at liberty to prove the badness of the work,

or that it was executed in such a manner as to be of no value

to him, or not of the value charged. 2 Phill. on Ev. 125.

' '
" 1'"',

, , V -

5. Money Paid and Expended. •; ;-

Where a person has laid out his own money for the

use of another, either with the express or implied consent

of such other person, the law implies a promise of repayment,

and it can be recovered as a debt, in an action.

As where one person is surety for another, and compel-

lable to pay the whole debt, and such surety is called upon

and pays, it is money paid tc the use of the principal debtor,

and may be recovered against him in an action for money

paid, even though the surety did not pay the debt by the

desire of the principal.

•
' So where two persons are sureties for another, and the

obligee compels one of the sureties to pay the whole debt, I

such surety may maintain an action against his co-surety,

and thereby compel him to contribute his proportion towards

the payment of the debt. In such case, it docs not appear

to be necessary that the insolvency of the principal debtor

should be proved. . ru

But where one of the two sureties has been prevailed on I

to become a surety at the instance of the other, and sucli

other has been compelled to pay the debt, he cannot obiigej

his co-surety to pay a contribution. , i . , -« .« * s*i >

Bail may sue their principal, as for money paid for hi
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for the recovery of such sums as they, from their situation as

bail, and in order to secure themselves, have been fairly and
necessarily obliged to expend.

It is observable, that the mere circumstance of one per- Consent of

son having received an advantage from the payment of money P'^'J^' '°'

1 *i * a- * * J r .• whom inoner
by another, is not sunicient to raise a ground of action is paid.

against the former ; the consent of the party, either express

or implied, is essentially necessary to the support of an action

to recover such money.

An officer, guilty of a breach of duty, cannot recover

money which he has paid in consequence of it, though for

the benefit of the defendant.

If A., recover in an action founded on a trespass or Contribution

wrong against B. and C, and levy the whole damages on B.,
join?pa*r"ei°*^

B. cannot maintain an action against C, for a reimburse-

ment of a moiety ; for a contribution cannot be claimed as

between joint wrong doers.

A different rule holds in the case of a joint judgment
against several defendants, in an action on a promise, in

such case, if one defendant has been compelled to pay the

whole amount, or more than his proportion of the judgment,

he may recover from the other defendant his proportionate

part.

In the case of an illegal transaction, if one partner pay iiiegni trana

money for another, without an express authority, he cannot action,

recover it back in an action against the other. 3 T. jR., 418.

1,; .1 . 6. Money had and received.

An action to recover money had and received to the use

of, or belonging to the plaintiff, is founded on all the equita-

ble circumstances of the case between the parties, and con-

sequently, in order to recover in such actir»ii, the plaintiff

must shew that he has equity and conscience on his side.

If I pay money to a person who claims an authority to Money unjust

receive it, but really has not any such authority, and after- 'J^
received,

wards I am compelled to pay it again to the person lawfully

entiiled to receive it, an action v/ill lie against the person un-

justly receiving the money, to recover it back.

Where money, to which there was not any ground of Money paid

claim in conscience, has been paid under a mistake, the party "" ermista a

may recover it back again. , ,. , j. ;

Where a party has been sued for a sum he had before Money recov-

paid, and for which he had obtained a receipt, but not being f^^^ ^^ *

able to find it, and not having any other proof of payment, ^" ^

he has been obliged to submit in the action and pay the mo-

,f

i0'^^

; v:*';;!

ft-
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noy ngaiii, if he afterwariis find the receipt, still he cannot

recover back the money, the payment of which was so wrong-

fully enforced, because it was recovered by process of law,

and there must bo an end of litigation.

Where a party pays money to another voluntarily, with

full knowledge, or full means of knowledge of all the

facts »if the case, the party so paying cannot recover it

back again, on account of his ignorance of the law. Bui

where a payment lias been made, not with full knowledge of

the facts, but only under a blind suspicion of the case, and

it is found to have been paid unjustly, the party paying may

recover it back again.

Money due in point of honor or conscience, though a

person is not compellable to pay it, yet if paid, shall not be

recovered back.

Where money has been paid without consideration, or

on a consideration whicii fails, an action will lie for the reco-

very of it.

If an undue advantage be taken of a person's situation,

and money obtained from him by compulsion, such money

may be recovered in an action.

Where money is paid, and the thing contracted for not

delivered, it is money had and received to the use of the

party who paid it, and he may recover it back.

It is a general rule, that in cases of payment to a known

agent, the action for money had and received ought to be

brought against the principal.

Where money has been paid by one of two parties to an

illegal transaction, to a third person, for the use of the other

party, an action will lie against such third person, by the party

for whose use it was paid, to recover the money.
If A. agree to give B. money for doing an illegal act, B.

cannot (although he do the act,) recover the money by an

action, yet if the money be paid, A. cannot recover it back

again.
I

7. Necessariesfurnished

,

—Freight,—Awards,—and cer-

tain other grounds of Action.

,%, V. u> o.- [For necessaries furnished for the use of any person, such

as meat, lodging, &<c. by an inn-keeper, or any other, to a

traveller, boarder, or other person,—medicines to a sick per-

son,—wearing apparel, and in all other like cases, where par-

ties are of full age and capable of contracting, actions may I

be brought before a Justice or Justices, the same as for thcl

recovery of other debts, where the whole dealing or cause o(l
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action does not exceed £10, and in sucli cases the sumo

general rulea of law and evidence will apply us in actions for

ihe recovery of other debts.
|

An infant, or person under twenty-one years may be sued

and obliged to pay for necessaries furnished to him, such as

necessary meat, drink, apparel, |)roper instruction, medicines,

and the like. And even if goods, not necessaries, are deli-

l.vercd to such infant, and after full age lie ratifies the contract

by a promise to pay, he is bound.

Necessaries for such infant's wife or child, are consider-

ed the same as necessaries for him.

If an infant is living under the roof of his parent, who
provides every thing which in his judgment appears to be pro-

per, the infant cannot bind himself to a stranger, even for such

articles as might under other circumstances be deemed neces-

saries. <

Goods supplied to an infant to trade with, cannot be re-

covered for, as necessaries. 1 Selw. N. P. 122-7.

While husband and wife are living together, the hus-

band is liable to pay for necessaries, suitable to his degree

and estate, furnished to his wife, and the misconduct or even

adultery of the wife, during that period, will not discharge

him from such liability. The law is the same where the

husband deserts his wife, or turns her away without any
reasonable ground, or compels her by ill usage or severity to

leave him ; in all which cases he gives the wife a general

credit. And in such cases he will be liable, though he ad-

vertises her and cautions all persons not to trust her, or even
if he give particular notice to individuals, not to give her

credit.

But if husband and wife are living together, and any
particular person is warned not to give her credit, aiu> such
person afterwards furnish her with apparel, even of a suitable

description, the husband is not liable to pay for it.

Also, if the wife elope from her husband, and live in

adultery, the husband cannot be charged by her contracts.

So if a woman elopes from her husband, though she
does not go away with an adulterer, or in an adulterous man-
ner, any person trusts her at his peril, and the husband is

not bound«r - i > •*«. .•.

If a man cohabits with a woman to whom he is not

I

married, and permits her to assume his name, and appear to

the world as his wife, and in that character to contract debts
for necessaries, he will be liable although the creditor knew

I

of her real situation. I Selw. JV. P. 270-8. v^ r -V:

The owners of a ship are liable for necessaries furnish-

In fan t.
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0(1 for it, by order of the master, 'lough they were furnish-

ed without the knowledge of the ownet.% or without their be-

ing known to the persons wJio supplied them. Cowp
R. 636.

A master is not liable to pay for medical attendance on

a servant who has met with an accident in his service, unless

he has expressly undertaken and promised to do so. 2 Bos

fy Pul. 247.

For the freight of goods, the owner of the vessel may
sue and recover, or the master may sustain an action for

such freight in his own name, where the contract was in

terms made with him.

The person who consigns goods may be primarily liable

for the freight, but the consignee or purchaser, if he acce,

the goods in pursuance of the usual bill of lading, may be

sued for the freiglit, unless it be known to the master of the

vessel, that he acted only as agent for the person who con-

signed the goods. 1 Ch. on P. 5, 37.

A submission of all matters in difference between par-

ties to the award of arbitrators, may be made without writing.

An award regularly made by an arbitrator to whom mat-

ters in difference are referred, is conclusive in an actioa at

law, upon the parties to the reference, as to all the matters

enquired into, within the submission.

In an action to recover a sum awarded, it will be neces-

Bary to prove both the submission and the execution of the

award.

It is not necessary for the plaintiff* to prove that the de-

fendant had notice of the award, the fact of the making of|

the award, being as much within the knowledge of the one

party as the other, unless it is expressly provided that the

award should be notified to the parties, in which case the no-

tice must appear to have been regularly given. Nor is proof
|

of a demand of payment necessary, except where the pay-

ment is of a collateral sum, upon request. 2 Phill. onEv,

HI.
Actions may also be brought before Justices, to recover

|

for money lent, and for the use or hire of goods, or person-

al property of any kind, for the pasturage or keeping otj

horses, or other cattle, and in various other instances, where
|

the debt does not concern or relate to the title to land, and

is not in the nature of damages arising from the non per-

formance of any covenant or special agreement, but is of

the nature of a simple debt. Also, by several Statutes of

the Province, certain fines and penalties, and others suras
|

arc directed to be recovered before a Justice or Justices, in
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the same manner as debts between party and party. In ail

sucli instances therefore, tlie like forms must be used, and

the like course of proceedings be observed, and the same
i,'eneral rules of law and evidence will apply, as in the case

of such private debts.

59

1

urn 8. Account stated.

Wheiie a plaintiff sues to recover tlie balance of an ac-

count stated and settled between him and the deferjdant, ho

will not be obliged to give evidence of the several items con-

stituting the account, but only that an account was stated.

Proof of an acknowledgment by the defendant, of a debt duo
upon any account, or of an admission of a debt upon a single

j-'iicle, will be sufficient to enable the plaintiff to recover.

On the other hand it will be open to the defendant to dispute

the charges in the several items, for although an account

stated, strictly speaking, is an agreement by both parties, that

all the articles are true, and formerly this was held to be con-

clusive, yet a greater latitude has of lute prevailed, in order

to remedy the errors which n»ay have crept into the account,

in overcharging the items. 1 iSehu.JS. P.li- -2. Phill. on

Ev. 128.

An infant, or person under twenty-one years, cannot bind infant,

himself by an account slated. 1 Selio. J\. F. 129.

A party can only recover upon the ground of an account

stated, when a certain and precise sum is admitted as due,

and where a debt is actually in existence. 1 Chitt. on P. 308.

•(»tv >. ' ., 9. Statute of Fraud.

By the 32 G. 2, c. 18. 1 V. 25. No action shall be

brought, whereby to charge the defendant upon any special

promise to answer for the debt, default, or miscarriages of ano-

ther person, or to charge any person upon any agreement that

is not to be performed within the space of one year from the

making thereof, unless the agreement upon which such action

shall be brought, or some memorandum or note thereof, shall

be in writing, and signed by the party to be charged there-

with, or some other person thereunto by him lawfully autho- ,.,,., ,, ,
.,

rised. Perpetual. i - ; ;

Where the question is, respecting the debt of another Ques'.ions, kr

person, the true consideration is, whether the credit was ori- '" ong'""'

ginally given to the defendant alone, or whether the third

per8oii was liable as the debtor, and the defendant only

guaranteed or became surety for the payment. The latter

is' .
f

''

."( i
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case is within t!ic statute and void, the established rule being,

that if the person, for whose use the goods are furnished, is

liable at all, any other promise by a third person to pay that

debt must be in writing ; but in the former case, namely,

where the debt is exclusively the debt of the defendant, a

written memorandum will not be necessary. As for example,

suppose a man comes with another into a shop to buy, and

the shopkeeper should say, " I will not sell him the goods,

unless you will undertake that he shall pay me for them," and

the other promises to that etl'ect, such a promise is within the

Statute, and the parly is not liable upon it ; but if a party is

originally liable to pay for the goods, as if he sends an order

to another requesting him to deliver goods to J. S., and that

he (the party sending the order) will pay him the amount
here, the credit is given to such party alone, and not to I, S.

and consequently such party is liable for the payment.

Where a plaintiti' had delivered goods to one I. S., in

consequence of a verbal promise by the defendant in these

words, " I will pay you, if I. S. will not," (which undertaking

was before the delivery of the goods,) and it appeared further,

that I. S. had been entered as the debtor in the plaintiffs

books, the Court were of opinion that the case was clearly

within the Statute, and the defendaiit was not liable upon

such promise, for the credit in the first instance was given

to J. S. . •
:'. ••-.

There is no distinction between a promise to pay for

goods furnished for the use of another, made before they are

delivered, and one made after. In both cases, if the credit

is in any degree given to him, or he is at all liable, any pro-

mise, not in writing, made by a third person, relative to pay-

ment, is within the Statute, and such person is not liable on it.

A promise in these words, " If you do not know him

you know me, and I will see you paid," not being in writ-

ing, is void by the Statute, and the party cannot be made

liable to payment.

Also this promise, " you must supply my mother in

law with bread, and I will see you paid," is not binding,

but void by the Statute.

A promise to pay money due from J. S., in considera-

forbearance to tiou that the plaintiff would HOt sue J. S. for the debt, or

that he would stay the suit if already commenced against

him, is clearly within the Statute, and cannot be made the

subject of an action, without proof of a written promise to

that effect. So a promise to pay damages which the plaintiff

had sustained from an injury done to his horse, by a third

person, in consideration that the plaintiff would not sue that

Promiso on

sue.
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person, has been held to be a collateral promise, and not bind-

ing withotit a written memorandum.
But if the plaintiff were to commence a suit against I. S.

not for the recovery of a debt, but for some other cause, (as

for an assault, &,c.) and the defendant in consideration that

tlje plaintiff would discontinue his suit, promise to pay a sum

of money, together with the |)laintiff's costs, this would not

be a void promise, but the party could be compelled to make
the payment, for this is not a promise to answer for the debt,

default, or miscarriage of J. S. within the meaning of the

Statute ; for the cause not being tried, J. S. does not appear

to have been guilty of any d"%ult, or miscarriage, or to be

liable to the particular debt, damage, or costs.

A verbal promise by the defendant, to pay the plaintiff ^'o"^'^^'

f 1- u • -J 1
• c \\ • A -11 • when tinder

for nis havmg provided necessaries for a third person, will oe ^ j^ j obii-

balding, where the defendant was under a legal obligation to gation.

provide them, as where a medical man was called in to attend

upon a pauper, without the previous request of the overseers,

and one of them, afterwards, verbally promised payment, he

was held liable ; for the overseers were under a legal obliga-

tion to provide such relief for the pai.p'^ But if a party is

not under any such obligation of law , 11 not be bound

by any such promise, unless it is in wr. .g,.

In order to make a party liable upon any promise to an- Consideration

swer for another, even where it is in writing, there must be " pr'""'*^.

a good consideration for such promise. '2 Selio. N. P., 803
loSn. 2 T.R., 80. 2 Phill. on Ev. 72-6.

The clause of the Statute relating to agreements not to Agreements

be performed within a year, applies to those cases only, where ""^ '" '^"

^Y*
by the express agreement between the parties the thing is not ;„ a year.

to be performed, that is, completed within the period of a

year. Cases depeiiding upon contingencies, which may or

may not happen in the course of a year from the time of

making the agreement, are not within the Statute, and con-

sequently, in a case of that kind a party may be liable on his

promise. 2 PhUL on Ev. 79.

In here closing this division relating to the grounds of Directions.

[the plaintiffs action, it may be well to observe, that in gene-

ral, at the least, the several beforcmentioned legal objections

or defences to such actions, such as,—the improper or non-

j

joinder of parties,—the statute of limitations,—infancy,—the

I

statute of frauds relating to promises, and other like objec-

lioiis, are to be made or brought forward in the first instance,

ly or on behalf of the defendant, and that it does not seem
obe the duty of the Justices to slate and give cftect to any
ich legal objection or defence, where a defendant does not

75

ill,
J lit..

l! I

-I
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bring it forward or deny the debt, but admits it to be due.

The same observation will, in general, equally apply to similar

legal objections to the set-off, or other defence of the de-

fendant.

VI. The Defendant's Set Off.

By the general Act " for the Summary Trial of Ac-

tions," already set forth, it is provided, that, the Justices

" shall allow the defendant to produce his account or other

matter in nature of a set-off against the plaintiff, or any re-

ceipt or other discharge for payment made, either in whole

or in part, then existing between the parties, and shall en-

quire into the merits of both claims, &c.

Mutual debts. And by the 3 W. 4, c. 58. 4 V. '236. " Where there

are mutual debts between the plaintiff and defendant, in anv

action commenced in any Court, or before any Justice of

the Peace, or if either party sue or be sued as executor or

administrator, where there are mutual debts between the

testator or intestate, and either party, one debt may be set

against the other, and such matter may be given in evidence

upon the ijeneral issue, or pleaded in bar, as the nature of

the case shall require, so as at the time of pleading the gene-

ral issue, notice be given of the particular sum intended to

be set off, and on what account it became due.

Sec. 2. Mutual debts may be set against each other

and given in evidence, although they are deemed in law to

be of a different nature, unless in cases where either of such

debts accrues by reason of a penalty contained in any bond

or specialty, in all which cases the debt intended to be set

off shall be pleaded, in which plea shall be shown how much

is justly due on either side ; and in case the plaintiff shall

recover in any such action, judgment shall be entered for no

more than shall appear to be justly due to him, after one

debt being set against another as aforesaid."

Sec. 3. If upon trial of the issue between the parties,

before any Court, or Justice of the Peace, the said Court, or

the Jury, or such Justice of the Peace, shall not assess damage

to the plaintiff, beyond the debtor sum which shall have been

so pleaded, or of which notice of set-off shall have been

given as aforesaid, then the plaintiff shall have no costs, but

shall pay costs to the defendant, to be taxed as in other cases;

and if upon such trial, it shall appear that the sum due by

the plaintiff to the defendant, exceeds the sum due by llici

defendant to the plaintiff, judgment shall be given for the

defendant, for such sum as the plaintiff shall be found to he
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m intended to

indebted to the defendant over and beyond the sum due by

the defendant to the plaintifl'; and the defendant may sue

out execution for the sum for which judgment was given in

his favor, together with costs of the action, in the same man-
ner as he might heretofore have done, in cases where judg-

ment was given for him, for costs only. Perpetual.

This Statute has never been repealed, but probably as

regards trials before Justices, it may be considered to be vir-

tually annulled or superseded.by the general Act of the 5 Vic.

Sess. 1842, already set forth.

Notwithstanding this Statute, the debts sued for, and
the debts intended to be set off, must be mutual, and due in

the same right. Hence, a joint debt cannot be set against a

separate demand, nor a separate debt against a joint demand,
but a debt due to the defendant as surviving partner, may be

set against a demand on defendant in his own right.

A debt barred by the Statute of Limitations cannot be

setoff, ant^ if it be given in evidence on a trial, it may be ob-

jected to by the plaintitT, on that ground. 1 Selw. iV. P. 149.

VIL Of Judgments, and the Proceedings attending
AND following THE SAME, AND HEREIN, OF Ap-

-' PEALS.

All the evidence adduced in the action being closed,

and the Justice having duly considered the case, should op-

enly declare his judgment, so that both parties may be appri-

sed of it. He should then tax and allow the costs, and inform

the party against whom judgment is given, (if he is present,)

of the whole amount of the debt and costs to be paid by him.

It has already been seen by the Statutes relating to mutual

debts, set forth under the preceding division, that in cases

where the whole amount of the set olV produced, shall not

exceed the amount over which the Justice or Justices have

jurisdiction, if it shall appear that there is a balance due to the

defendant, judgment for the same, with costs, may be given

in his favour, in the same manner as if he had brought an
action to recover it. The Justice should, in every case, file

r.iid preserve as a record, the original writ returned to him,

and mark thereon the respective sums of debt and costs for

which judgment has been given., and also the date of the

judgment.

If the judgment is in favour of the defendant, the only

costs to be taxed and allowed for hitn, are, the one shilling for

the judgment, and as regards the witnesses on his part, and
the other fees specified in the table. The fees for the writ,

;)#-, tl

:' i il
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Appeal.

What goods
shall be tnkon
on an exeeu-
tion.

and to the constable for service, must be paid by ihc [^'"'"'iff,

and are not to be made any part of the defendant's judgment,

as he has nothing to do with the payment of these fees.

For the additional fees, where there is a Jury, see the

general Act, under Division I.

It has been already observed, that if either party desires

an appeal, the proper time to make it, is, on the giving of the

judgment, but as nothing on this point is mentioned or inli-

mated in the Act, it would seem that a party may make such

appeal at any future period. There can be no appeal, how-

ever, unless the debt or cause of action amounts to twenty

shillings or upwards.

It is proper to recite here, certain enactments relating to

the levying of writs of execution.

By the 57 G. 3, c. '25. 3 V. 21. It shall not be lawful

for the sheriff or his deputy, or coroner or other officer, to at-

tach or take upon any writ of mesne process, or execution,

the necessary wearing apparel or bedding of any person or

persons, or of their children, against whom such writ shall be

issued, nor the tools or implements of his trade, of any me-

chanic, necessary for his, and ordinarily used by such mecha-

nic in his trade and business ; nor the cow of any person,

unless he or she shall have more than one, in which case it

shall be lawful to attach or take all over and above one. Per-

petual.

By the 4 & 5 G. 4, c. 7. 3 V. 182. It shall not be law-

ful to take under and by virtue of any writ of attachment,

execution or other process, (except for rent,) the grain, hay,

potatoes, or other article growing in the ground, before the

same shall be severed from the ground. Temporary.

, ir: The Statute and proceedings relative to the examination

and discharge of insolvent debtors, confined on writs of exe-

cution issued by Justices of the Peace, will be found under

the Title,—Insolvent Debtors.

SUMMONS.
' I

per

Where a sum In all legal proceedings the person complained of ought

mons is pro-
^^ |,^yg notice of the charge laid against him, and to have an

opportunity of being heard in his own defence. Consequent-

ly, where a person is accused before the Justices, they ought

to summon him to appear, or issue their warrant to brin^'

him before them. The manner of conveying the parties is

sometimes directed by the Statutes creating the respective
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ofl'ences, wliich therefore ought to be pursued accordingly.

In other cases, where it is left discretionary in the Justices,

it seems most agreeable to the mildness of our laws, to put the

party to no more inconvenience than the occasion makes un-

avoidable ; and therefore, where the case will bear it, a sum-

mons seems more apposite than a compulsory process. But

in cases of sureties of the peace, petty larcenies, and other

felonies, and generally, where the King is party, and also

ia cases between party and party, where the body of the of-

fender is liable, a warrant is the regular process, and not a

summons.

In the summons it is usual, and upon many accounts lV;rson sum-

convenient, to fix not only a day, but a particular time of
^!„i'|*^'^

'"""*

the day, for the appearance of the party ; but if he shall ap-

pear at the time, and the Justice shall not attend, he is not

to go away, but must wait during the remaining part of the

day, for many things may happen to hinder the immediate

attendance of the Justice.

It has been made a question in some cases, whether the ^""''"^ "*

service of the summons must be jJersonaZ. It seems in gene-

ral necessary that it should be so, unless where personal ser-

vice is expressly dispensed with by the Statute. The pro-

visions, specially introduced into many Acts of Parliament,

to make a service at the dwelling house sufficient, seem to

justify the inference that the law in other cases is understood

to require a service upon the person. 5 Burn's, 282.

[Note. In the case of Summary Trials before Justices

for the recovery of debts, by the terms of the general Statute

on the subject, a personal service on the defendant is requi-

site.]

As a general rule, the summons should be ssrved at

least three days before the day for the appearance of the

party. In summary cases before Justices, for the recovery

of debts, the process, as has been seen, must be served at least

,/iye days before the return thereof. , .,

.. i : General Form of a Summons.

Huminons.

County of) To A. C, one of the Constables of the

5 township of , in the said county. .,

[Seal.]

Whereas information and complaint hath been made
before me, A. M., tlsquire, one of Her Majesty's Justices

of the Peace for the said county, that A. O., of , in

the county aforesaid, labourer, on the — day of , now
last past, at in iho county aforesaid, did, [here set

ffi'TH i
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forth tilt) otVonce, precisely as charged ni tlic information.]

These are therefore to require you, forthwith to summon the

said A O., to appear before me at , in the said county,

on — the — day of , at the liour of— in the forenoon

of the same day, to answer to the said information and com-

plaint, and to be further dealt with according to law. And
be you then there, to certify what you shall have done in the

premises. Herein fail you not. Given under my hand and

seal, the — day Qf , in the year of our J^ord .

A. M., J. P.

The Form of a Summons for a Witness will be found

under the Title,—Witnesses.

,- : . —m—
SUPERVISORS, sec PUBLIC GROUNDS.

SURETY FOR THE PEACE
AND GOOD BEHAVIOUR.

SuRKTY for the peace, is the acknow-ledging of a recog-

nisance or bond to the King, taken by a competent judge of

record, for keeping the peace. And this surety, every Jus-

tice of the Peace may take and command as a Judge, and

by virtue of his office, derived from his commission. 5

Burn's, 283.

On this subject will here be shewn,

—

I. For what cause Surety of the Peace shall be

GRANTED.

II. At whose REf^UEST, AND AGAINST WHOM IT SHALL

BE GRANTED. .; .
'

HI. In WHAT Manner it shall be granted.

IV. How THE Peace Warrant shall be executed,

V. Of the Recognisance for the Peace.
: : : ../.jiV'-. ^ ' i- * '.

'
;

,
' ',

, S, ^- ' '
<

I, For what cause Surety of the Peace shall bk

granted.
•i'u:

' ' By the commission of the Peace, Justices of the Peace

have power to "cause to come before them, or any one ol

them, all those who to any of the King's people, concerning;

their bodies, or the firing of their houses, have used threats,]

to find suflicicnt security for the peace, or their good bcha-
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LCB SHALL 1)H

viour towards the King and his people, and if ihoy sliall re-

fuse to find such security, to cause them in the King's pri-

sons to be safely kept, until they sjjall find such security."

Upon which it has been observed, that it seems clear,

that wherever a person has just cause to fear that another

will burn his house, or do him a corporal iiurt, as by killing

or beating him, or that he will procure others todo him such

mischief, he may demand the surety of the peace against

such person, and that every Justice of the Peace is bound to

fjrant it, upon the party's giving him satisfaction upon oath,

that he is actually under such fear, and that he has just cause

to be so, by reason of the others having threatened to beat

him, or laid in wait for that purj^ose ; and that he doth not

require it out of malice, or for vexation.

It seems also the better opinion, that he who is threat-

ened to be imprisoned by another, has a right to demand the

surety of the peace, for every unlawful imprisonment is an

assault and wrong to the person of a man.

And although the fact from which the fear arises be par-

doned, the Court will receive it as a ground upon which to

grant the security.

But if the Justice shall perceive that surety is demanded
merely of malice, or for vexation only, without any just cause

or fear, it seems he may safely deny it.

Also, if a man will require surety of the peace, because

he is at variance or in suit with his neighbour, it shall not be

granted.

Also, it is said to be somewhat clear, that a Justice may
not, by the Commission, award a precept of the peace in be-

half of a man, because he fears another will do iiarm to his

sewants, or cattle, or other goods.

The reason why a man may not have sureties of the

peace against another, for that he fears he will do harm to his

servants, seems to be, because it should be the servant^s fear

in such case, and not the 7iKtster''s ; and the servant's own
)ath before the Justice is necessary. And as to his goods,

A seems clear that no sureties of the peace ought to be granted

in that case ; for the recognisance of the peace when taken,

is only, that the party shall keep the peace towards the King
and all his liege people.

But Mr. Dalton savs, that if a man shall threaten to hurt

another's xmfe or child, lie tiiiuks such person may crave

sureties of tiie peace, by the words of the commission, and
jthat the Justice ought to grant it.

Note algo, the surety of the peace shall not be granted
l)ut where there is a fear of some present or future damages,

Feur (if cor-

pural iiiirt, t>r

LiiiriiinnQ
ilClUlil'.

Tliroal of im-

|irisoninciit.

I)eman(t>!(I

ihruugli niui-

ice or vexa-

tion.

Fear of harm
to gervanis or

catlle. &.C.

Threats of

hurt to a wifo

tir child.

Must bo a fear

of praseiii or

future danger.

.4.-: \
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Other rases

for requiring

surety.

and not merely for a batttiry or trespass that is past, or for any

breach of the peace that is past ; for this surety of the peace

is only for the security of sucli as are in fear; but the party

wronged may punish the ofTender by indictment, and the Jus-

tice, if he see cause, may bind over the ad'rayer to answer

unto the indictment, 5 Burn's, 284-5.

A Justice may also bind to tl)e good behaviour, rioters,

common breakers of the peace,—such as in the presence and

hearing of tlie Justice may behave themselves in some out-

rageous manner of force or fraud, or such as abuse a Justice

or Constable in executing their offices, or use words of con-

tempt to a Justice, at any time. Id. 300.

II. At whose request, and against whom,
BE granted.

IT shall

Wlio may de- It seems to be agreed, that all persons whatsoever under
mund sureties

([^q King's protection, being of sane memory, whether they

be natural and good subjects, or aliens, or attainted of trea-

son, &c. have a right to demand surety of the peace. And

it is certain a wife may demand it against her husband, threat-

ening to beat lier outrageously, and that a husband also may
> have it against his wife. Upon which it is observed, that it'

the wife in sucli case cannot find sureties, she shall be com-

mitted, and so a man may get rid of a shrev/.

An infant under the age of fourteen years may demand

this surety, and it shall be granted to him.

But as to a person of insane memory, this surety shall

neither be granted against him nor to him, upon his own re-

quest ; but yet if there shall be cause the Justice ought to

provide for his safety. , . .
..

There seems to be no doubt, but that surety of the peace

ought, upon a just cause of complaint, be grunted by any

Justice of the Peace, against any person whomsoever under

the degree of nobility, being of sane memory, whether he be

a magistrate, or private person, and whether he bo of full age,

or under age. But persons under the age of twenty one years,

and married women, ought to find security by tlieir friends,

and not be bound themselves. It is said, the fear of one

|

cannot be the fear of another, and therefore every lecogni-

. sance must be separate. 5 Burn's, 285-6, ,i-

. I -'

•
-

i.|..

• III. In what Manner it shall be granted.

Proceeding
^*' ^'^^ pcrsoH to bo bound, be in the presence of the Juf-

when parly is ticc, lie may bc iumiediatelv committed unless he offer sure-

Infant under
14 years.

Insane person

A^rainst

vvliom sure-

ties shall be
granted.
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wliun hi) is

ubHenl.

Cnnnot be oil'

lOM, IT SHALL

lies; and from hence it follows that he may be commanded before the

by word of mouth to Hnd sureties, to be committed for his J"'""^'' nnd

disobedience ; but it is said, that if he be absent, he cannot be

committed without a warrant from some Justice, in order to

find sureties ; and that sucii warrant ought to be under seal,

and to shew the cause for which it is granted, and at whoso

suit, and that it may be directed to any indifferent person.

A Justice cannot enjoin another to keep the peace un-

der a penalty. Nor commit for not finding security, until
{"penalty".''*^'

the party has been required and refused so to do.

The articles of the peace must be verified by the oath of Oath requisite

the exhibilant, an q^rma/ioH therefore is not sufficient.

Affidavits shall not be received on the part of the de-

fendant, to prevent his giving surety.

The Justice may make the warrant to bring the party be- Warrant to

fore himself, or some other Justice, or he may make it to bring up the

bring the pa ty before iiimself only. I*"'"'^"

It is said, that if one who fears that the surety of the

peace will be demanded against him, find sureties before any ^1'"fhiTng"
Justice of the same county, either before or after a warrant Sureiiei be

is issued against him, he may have a supersedeas from such '"'^« arrest.

Justice, which shall discharge him from arrest from any

other Justice, at the suit of the same party for whose security

he has given such surety. 5 Burn's, 286-8.

irs may demand f IV. How the Peace Warrant shall be executed.

It can be executed only by the persons to whom it is who shall

directed, or some of them, unless it be directed to the She- execute it.

riff, who may either by parole, or by precept in writing, au-

thorise an officer sworn and known, to serve it, but cannot

empower any other person, without a precept in writing.

Where a person authorised to arrest another, who is _ ,

.

sheltered in a house, is denied quietly to enter it, in order ^pg^ joo^ to

to take him, it seems generally to be agreed, that he may arrest,

justify breaking open the doors, upon a warrant from a Jus-

tice of the Peace, to compel a man to find sureties for the

peace or good behaviour. i. ..• i

But no one can justify breaking open another's doors to

make an arrest, unless he first signify to those in the house,

the cause of his coming, and request them to give him ad-

mittance.

granted. If the warrant specially direct, that the party shall be Before whom
brought before the Justice who made it, the officer ought not the party shall

to carry him before any other ; but if the warrant be gene. ^^ oar"«a-

ral, to carry him before any Justice of such place, the offi-

76
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Siipcrieileas

on surety be-

ing given.

Commitment
on refusal to

And sureties-

Insufficient

sureties.

Death ofsure-

ties.

Binding anew
on bread) of

recognisance.

ccr has tlic election to bring liini before vvliat Justice he

pleases.

And if the party be carried before another Justice, and

not before him who issued the warrant, such other Juslico

must take the surety, and bind him by recognisance in all

points as the form of the precept doth require : and there-

upon, such other Justice, having so taken surety of the

peace, may and ought upon request to make his supersedeas

to all officers, and to all other Justices of the same county

:

and thereby the said party shall bo discharged from finding

other surety, and from any other arrest from the same cause;

but by such supersedeas, the other Justice cannot discharge

the warrant of the first Justice, until Ihe party be bound in-

deed ; nor give any other day to the party to appear.

It is the best way, and now the usual practice, to di-

rect the constable, in the first instance, to take the party be-

fore the Justice, who in case of refusal or neglect to find

sureties, commits him to prison.

If the Justice was deceived in the sufficiency of the

sureties, he, or any other Justice, may afterwards compel

the party to find and put in other sufficient sureties, and

may take a new recognisance for the same.

If the sureties die, the party princij)al shall not be com-

pelled to find new sureties, because their executors and ad-

ministrators are liable.

But if a man that was bound to keep the peace, hath

broken his bond, the Justices ought, of discretion, to bind

him anew. But not until he be thereof convicted by due

course of law, for, before conviction, he stands indittcrent

whether he hath forfeited hii recognisance or not. 5 Burn's,

288-9. :• .' .. ! i It \ >*
,

^i-
V. Of the RECOGNISANCfi FOR THE pEACE.

Form and • As to the form of such a Recognisance, where it is

force ofrecog-
jj^j^^jj bcforc a Justicc UDon a complaint below, it seems tiiai

niaance. . 1,111.. /• 1 r • 1 l

it may be regulated by the discretion of such Justice, both

as to the number and sufficiency of the sureties, and the

largeness of the sum, and the continuance of the time for

which the party shall be bound. And it hath been said, that

a recognisance to keep the peace as to any person, for a

year, or for life, or without expressing any certain time, (in

which case it shall be intended for life,) or without fixing any

time or place for the party's appearance, or without binding
|

him to keep the peace against all the King's people in gene-

ni'ui /» 1.

buiiiu

ral, is good. jin^: lu Miij U'K'1
'

.n\:
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However it seems to be llio safest way, to bind the

|)arty to appear at the next Sessions of the peace, and in the

mean time to keep the peace as to the King and all his Uego

people, especially as to the party, according to the common
i'ortn of precedents.

But in a recent case, it has been determined by the

Court of King's Bench, that a Justice of the Peace is autho-

rised to re(|uire surety of the peace for a limited period, (e. g.

two years,) according to his discretion, and that he need

not bind the party over to the next Sessions only.

But if a recognisance to appear at the Sessions be taken,

and an order of Court for finding sureties applied for, articles

of the peace must be exhibited.

The act that siiall cause a forfeiture of such recogni-

sance must be done, or intended unto tlie person, as is afore-

said, or in terror of the people. Therefore, to enter into

lands where he ought to bring his action, or to disseise ano-

ther of his lands, or to enter into lands or tenements with

force, being without offer of violence to any man's person,

and without public terror, or to do a trespass in another

man's corn or grass, or to take away another man's goods
wrongfully, so it be not from his person, or to steal another

man's horse or other goods, feloniously, being not from his

j>erson; all these, and the like, arc breaches of the peace,

and yet these will make no breach of this Recognisance, nor

breach of the peace, within the meaning of the commission

of the peace.

But the Recognisance is forfeited if the party make de-

fault of appearance, and the same default shall be recorded.

However, if the party have any excuse for his not ap-

pearing, it seems that the Sessions are not bound perempto-

rily to record his default, but may equitably consider of the

reasonableness of such excuse.

There is no doubt but that it may be forfeited, by any
actual violence to the person of another, whether it be done
by the party himself, or by others through his procurement,

as manslaughter, rape, robbery, unlawful imprisonment, and
the like.

Also, it has been holden, that it may be forfeited by
any unlaw ful assembly in terrorem populi, and even by word
directly tending to a breach of the peace, as by challenging

one to fighi, or in his presence threatening to beat him.

Otherwise it is, if the party be absent, and yet if the

party, so bound, shall threaten to kill or beat a person who
is absent, and after shall lie in wait for him, to kill or beat

him, this is a forfeiture of the Recogniscncc.

For wliattimo

binding siiull

bo.

Forfeiting re-

cognisuncti

Excuse for

not appcniiiig

at Sessions.

Forfeiture by
violenco.

Unlawful as-

sembly,

tliruatH, &c.
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Cafleii where
nctual asflault

is no forfei-

ture.

Discharging
recognisHnce.

Continuing
recognisance.

Party demand
ing sureties

dying.

Also, there are some actual assaults on the person of

another, which do not amount to a forfeiture of such recog-

nisance, as if an officer, having a warrant against one who

will not suffer himself to be arrested, beat or wound him in

the attempt to take him ; or if a parent in a reasonable man-

ner chastise his child ; or a master his servant, being actual-

ly in his service at the time ; or a schoolmaster his scholar;

or a gaoler his prisoner ; or if a man beat one who makes an

assault upon his person ; or that of his wife, parent, child,

or master; or if a man fight with, or beat one who attempts

to kill any stranger ; or if one imprison those whom he sees

fighting, till the heat is over, and many other like case?.

He who is bound to the peace and to appear at a certain

day, must appear at that day and record iiis appearance al-

though he who craves the peace comes not to desire that it

may be continued ; otherwise the recognisance cannot be dis-

charged.

The non-appearance of the party at whose complaint the

recognisance was taken, in order to pray the continuance of it

will be a good inducomcnl to the Court to which such a recog-

nisance shall be certified, to discharge it, and yet it is said,

that the Seasions in that case may in their discretion refuse to

discharge it. ,

If a man be bound to keep the peace towards the King

and all his people, and especially towards a certain person,

there, though such person comes not to desire thatthepeacc

may be continued, yet the Court by their discretion may bind

him over till the next Sessions, and that may be, to keep the

peace towards tiiat person only, if they sliidl think good ; for

it may be that the person who first craved the |)eaco, is sick or

otherwise hindered, so that he cannot come to that Sessioiis to

demand the continuance of the j)eacc for a longer time.

Likewise, if the party be imprisoned for default of sureties,

and afterwards he tiiat demanded tlic peace against hiin iiap-

pen to die, it seems the Justice may make his Liberate or War-

rant for tiie delivery of such |)risoncr, for after such death there

seems no cause to continue the other in prison. Also, any

Justice may, upon the offer of sucli prisoner,lake surety of liini

for the peace, and may thereupon deliver him. 5 Burns,

289 to '293.

Form of Complaint to require Suretyfor the Peace and good
\

,t Behaviour. ., .

County of } The information and complaint of A.C. of

—

J ill the said county of yeoman, taken upoii|
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oatli before me, A. M. Esquire, one of Her Majesty's Justices

of the Peace in and for the said county, the—day of in

the year of our Lord one thousand eight hundred and

The said complaint saith, that A. D. of in the said

county, yeoman, did on the— day of now lust past, at

in the said county,threaten to [here state the precise

threats and words used] and that from the abovo and other

threats used by the said A. D. tovvurds this complainant, he

this complainant is afraid that the said A. D. will do him some
bodily injury, and therefore prays that the said A. D. may be

required to find sufficient sureties to keep the peace and be

of good behaviour towards him this complainant. And the

said A. C. also says, that he doth not make this complaint a-

gains*, nor require such sureties from the said A. D. from any

malice or ill will, but merely for the preservation of his per-

son from injury. A. C.

Sworn before mc, A. M., J. P.

Warrant on the Foregoing Complaint.

County of ) To A. B. one of the Constables of the Town-
5 ship of in the said county, and to the other

[Seal.] constables of the said township.

Whereas A. C. of in the said county, yeoman, hath

this day mjido oath before me A. M., Esquire, one of Her
Majesty's Justices of the Peace, in and for the said county,

I
that A. D. of in the said county, yeoman, did on the —
[day of Inst at in the said county, threaten to, &.c.

[here recite the words of the complaint,] and that from the

[above and other threats used by the said A. D. towards the

I

said A. C, he the said A. C, is afraid that the said A. D.

II do him some bodily injury ; and therefore the said A. C,

I

hath prayed, that the said A. D. may be re(iuircd to find suffi-

cient sureties to keep the peace and be ofgood behaviour to-

vvards him the said A. C. ; I do therefore hereby require and
command you to apprehend and bring the said A. D. before

me or some other of Her Majesty's Justices of the Peace in

and for the said county, to answer the said complaint, and
to find sufficient sureties to keep the peace and be of

k'ood behaviour towards Her Majesty and all her liege people,

land especially towards the said A. C. for such term as shall

jbe then enjoined him. Given under my hand and seal, at

I
the day of in^the year of our Lord one thou-

|sand eight hundred and
"

A. M., J. P.

i

[If the Justice intend to bind the party to appear at the

G05

..I
'

;f

* ».;':' '
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Sessions, the form of the warrant must be altered thus :

—

" To find sufficient sureties, as well for his appearance at the

next General Sessions of the Peace to be held for the said

county, to answer the said complaint, as also in the mean
time to keep thn peace and be of good behaviour towards

Her Majesty and all her liege people, and especially towards

the said A. C] ,
. i , u",iyn fju;

Commitment for want of Sureties, for a limited period,

fixed by the Justice.

County of ) To A. B., one of the Constables of the town-) To /

^ ship of in the said county, and also to the

Keeper of Her Majesty's gaol for the said county.

Whereas A. C. of , in the said county, yeoman,

hath made oath, &,c. [here recite the complaint precisely as

in the foregoing Warrant, and then proceed thus :] And

whereas the said A. C. was this day brought before me, to

answer the said complaint, and I the said Justice have or-

dered and adjudged, and do hereby order and adjudge, that

the said A. D. shall enter into his own recognisance, in the

sum of £50, with two sufficient sureties, in the sum of £25
each, to keep the peace and be of good behaviour towards

Her Majesty and all her liege people, and particularly towards

the said A. C, for the space of twelve calendar months now

next ensuing : and insomuch as the said A. U. hath refused

to enter into such recognisance, and to find such sureties as

aforesaid, I do hereby require and command you the said

constable, forthwith to convey the said A. D. to the common
gaol of the said county, and to deliver him to the keeper

thereof, together with this warrant : and 1 do also require and

command you the said keeper, to receive the said A. D. into

your custody in the said gaol, and him there safely to

keep, for the space of twelve calendar months, unless he in

the mean time enter into such recognisance with such sure-

ties as aforesaid, to keep the peace, in the manner, and fo:

the term aforesaid. Herein fal not. Given under my

hand and seal, at the — day of , in the year one

thousand eight hundred and .

'! A. M., J. P.

Commitment for wont of Sureties to appear at the

Sessions.,"'' .A . ; ,!,,
, :

County of > To A. B., one of the Constables of thei

5 township of , in the said county, and to|

the Keeper of Her Majesty's gaol for the said county.
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Whereas A. C, of in the said county, yeoman,

hath made oath, &c., [here recite the complaint, as in the

preceding form of warrant to the constable :] And whereas

the said A. D., having been this day brought before me the

said Justice, to answer the said complaint, and, having been

required by me to find sufficient sureties, as well for his ap-

pearance at the next General Sessions of the peace to be held

in and for the said county, to do what shal! be then and
there enjoined him by the Court, aa also in the mean time to

keep the peace and be of good behaviour towards Her Ma-
jesty and all her liege people, and especially towards the

said A. C, hath neglected and refused to find such sureties
;

I do therefore hereby require and command you the said

constable, forthwith to convey the said A. D., to the com-
mon gaol of the said county, and to deliver him to the keep-

er thereof, together with this warrant : And I do also require

and command you the said keeper, to receive the said A. D.,

into your custody, and him there safely to keep until the

next General Sessions of the peace to be held in and for the

said county, unless he in the mean time find sufficient sure-

ties, as well for his appearance at the said Sessions, as in

the mean time to keep the peace as aforesaid. Given under

my hand and seal, at the — day of , one thou-

sand eight hundred and —
A. M., J. P.

Recognisance for the Peace and Good Behaviour.

County of Be it Remembered, that on the— day of

•, in the — vear of the reign of our Sover-

eign Lady Queen Victoria, and in the year of our Lord one

thousand eight hundred and . A. D. of in the county

aforesaid, yeoman, A. S., of the same place, yeoman, and
B. S., of the same place, yeoman, came before me, A. M.,

Esquire, one of Her Majesty's Justices of the Peace, in and
for the said county, and acknowledged themselves to owe to

our said Lady the Glueen, to wit, the said A. D., the sum
of— pounds, and the said A. S. the sum of— pounds, and
tiie said B. S., the sum of— pounds, of lawful money of the

Province of Nova Scotia, to be respectively made and levied

of their several goods and chattels, lands, and tenements, to

the use of our said Lady the Q,ueen, her heirs and successors,

if lie the said A. D., shall fail in performing the condition

underwritten.!:.!, • ,,.,.k ,.ii t ' »:,..'. ".i/; ».' : «i>''>.'

Acknowledged before me, ,,,.. l
>' '

•1 .>..,..-.,..- i -M,, .....:»... ....^ • :••• A. M., J. Pi^>.'i'.

.i;:H'

* •!
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' The condition of this recognisance is such, that if the

above bounden A. I)., shall keep the peace and be of good

behaviour towards the Queen, and all her liege people, and

especially toward A. C, of , in the said county, yeo-

man, for the term of twelve calendar months, now next en-

suing, then the said recognisance shall be void, or else re-

main in its force. [If the Justice bind the party to appear at

the Sessions, the condition of the recognisance must be

thus, " that if the said A. D., shall personally appear at the

next General Sessions of the peaca to be held in and for the

said county, to do and receive what shall be then and there

enjoined him by the Court, and in the mean time shall keep

the peace and be of good behaviour towards Her Majesty

and all her liege people, and especially towards the said A. C.

then the said recognisance shall be void, or else to remain in

its force.]

The manner of calling the parties and binding them,

when in the presence of the Justice, will be found described

under the Title,—Recognisance.

Form of Discharge of one Committedfor want of Sureties,

County of } To the Keeper of Her Majesty's gaol for the

5 said county.

[Seal.]

Dtcoharge out of your custody the body of A. D of

in he said county, yeoman, he having this day entered into a

recognisance before me, one of Her Majesty's Justices of the

Peace in and for the said county, in the sum of pounds

with two sureties in pounds each, to keep the peace and I

be of good behaviour towards Her Majesty and all her liege

people, and especially towards A. C. of in the said coun-

ty, yeoman, for the space of twelve calender months now
J

next ensuing. Given under my hand and seal, the — da)|

of one thousand eight hundred and .

; .. . i
:•'';.'• '.... ; -I ../i •. i

• ,.. A. M., J. P.

-®-

SWEARING.
By the Statute of the 32 0. 2, c. 20. 1 V. 28, If anj|

person shall profanely swear or curse, in the presence

hearing of any Justice of the Peace, or shall be thereof LOf

victed by the oalh of one credible witness, or by the confcsj

sion of the party before any Justice of the Peace, every persa



4
SWEARING.

olTending aliall forfeit to the use of the poor of the town where
such offence shall be committed, for the first offence, two
shillings, and in case such person shall, after conviction, offend

a second time, he shall forfeit double, and if a third time, tre-

ble the sum to be paid for the first offence ; and upon neg'

lect of payment, the Justice shall issue his warrant to a con-

stable, commanding him to levy the said forfeitures by distress

and sale of the goods of such offender ; and the forfeiture,

when paid or levied, shall be delivered to the Overseers of the

poor, for the use of the poor as aforesaid ; and in case no dis-

tress can be had, such offender, being above the age of six-

teen years, shall by warrant of the Justice be set in the public

stocks for one hour, for every single offence ; and for any
number of offences whereof he shall be convicted at one

time, two hours ; and if the party offending be under the age

ofsixteen years, and shall not pay the forfeitures, he shall, by
warrant of the Justice, be whipped by the constable, or by the

parent, guardian, or master of such offender, in presence of

the constable
;
provided always, that every such offence be

proved or prosecuted within ten days after the offence com-
mitted."

Sec. 4. The Justices of the Peace shall register all

the convictions made before them, of such profane swearing

and cursing, and shall certify the same to the next Quarter

Sessions, to be kept upon record by the Clerks of the peace,

to be seen without fee.

Sec. 5. If any action shall be brought against any
Justice of the Peace, or officer, for any proceedings on the

said offences, in pursuance of this Act, the defendant may
plead the general issue, and give the special matter ia evi-

dence ; and if the plaintiff shall be nonsuit, or a verdict shall

be found for the defendant, such defendant shall have treble

costs. Perpetual.

[Note. This Statute does not extend to common
swearing in general, although this, in every kind and form

of it, is a base and wicked practice, and a direct breach of

the Divine command. By the profane oaths and curses

mentioned in the Act, are intended, only those oaths and
curses in which any Divine and sacred name, attribute, or

object, is profanely used and expressed.]

Information.

County of ^ The information of A. C. of in the said

county, yeoman, made on oath this — day of

77

609
'. %
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—-—, in the year of our Lord one thousand eight hundred and

I I

, before mo A. M., Esquire, one of Her Majesty^a Justi-

ces of the peace in and for the said county.

The said A. C. saith, that on— the — day of , now

last past, at in the township of , in the said coun-

ty, he heard A. O. of in the said co'inty, yeoman, swear

one profane oath, [or curse one profane ci rse,] in these words,

to wit
.

'•:
•

' '
'
'-' A.C.

Before me,
A. M.. J. P.

Summons thereupon.

County of > To A. B.

ship of

one of the Constables of the town-

in the said county.

[Seal] Whereas information hath been this day made

before me, A. M.^ Esquire, one of Her Majesty's Justices of

the peace for the said county, upon the oath of A. C, of—
in the said county, yeoman, that on the — day of tiiis

present month of , he heard A. O. of , in the said

county, yeoman, at in the township of , in the said

county, swear one profane oath, [or curse one profane curse.]

These are therefore, to command you, forthwith to summon

the said A. O. to appear before me, on next, the — day

of this present month of , at — o'clock in the forenoon,

to answer the premises, and to be further dealt with accord-

ing to law. Given under my hand and seal, the — day of

. I , \tk the year of our Lord
A. M., J.P.

Note.—The summons should be served, (if possible.)

three days before the day fixed for the appearance of the par-

ty. The form of conviction will be found under the Title—
|

Conviction. '

If the Justice convicts for an offence committed in his I

own presence and hearing, the Information and Summons are

needless, and the Conviction may be in the following Form ;

{

County of > Be it Remembered, that on the— day of—

,

) in the year of our Lord one thousand eight hun-

[Seal.] dred ana , at the township of , in thel

said county of , A. O., of the township of , in tlie|

said county, yeoman, did swear one profane o^th, in the fol-

, lowing words, to wit, , in the presence and hearing ofI

' me A. M., Esquire, one of Her Majesty's Justices of tfie|
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peace in and for the said county ; whereupon it is considered

and adjudged by me the said Justice, that the said A. O. be
convicted, and he is accordingly by me hereby convicted of

ihe offence aforesaid, in my own presence and hearing, ac-

cording to the form of the Statute in that case made and pro-

vided ; and I do hereby adjudge, that the said A. O. for the

eaid offence, hath forfeited the sum of two shillings, to be

paid and applied as the law directs. In witness whereof, I,

the said Justice, have to this present conviction set my hand

and seal, at -, in the said county, this— day of— m
the year above written.

A. M., J. P.

Warrant ofDistress on a Convictionforprofane Swearing.

B.County of> To A.

5 township of

[Seal.]

Whereas, on the — day of

one of the Constables of the

, in the said county.

in the year of our

— , A. O. of ,Lord one thousand eight hundred and
in the said county, yeoman, was duly convicted by and be-

fore me A. M., Esquire, one of Her Majesty's Justices of

the Peace in and for the said county, for that he the said

A. O., on the — day of , in the year aforesaid, at the

township of , in the said county, did swear one profane

oath, in these words to wit, whereby he hath forfeit-

ed the sum of two shillings, according to the Statute in such

case made and provided ; and whereas the said A. O., hath

not yet paid the said sum of two shillings, or any part there-

of, but still neglects and refuses to pay the same ; these are

therefore to command you, forthwith to levy the said sum of

two shillings, by distraining the goods and chattels of hini the

said A. O., wheresoever they may be found within my juris-

diction, and if within the space of five days next after such

distress by you taken, the said sum, together with reasonable

charges for taking and keeping the said distress, shall not be

paid, that then you do sell the said goods and chattels so by

you distrained, and out of the money arising by such sale, that

you do pay the said sum of two shillings to the Overseers of

the poor for the said township of , in the said county,

for the use of the poor of the said township, rendering to him
the said A. O., the overplus upon demand, the necessary

charges of taking, keeping and selling the said distress being

first deducted ; and if sufficient distress cannot be found,

whereon to levy the said sum, that you certify the same to me,

together with the return of this warrant. Given under my

|^;# ij

i^

II

•

i
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hand and seal, at , in the said county, tlie— day of—

,

in the year aforesaid.

A.M., J. P.

Certificate by the Constable of toant of Distress.

County of) I, A. B., one of the Constables of the town-

5 ship of in the said county, do hereby certi-

fy to A. M., Esquire, the Justice within named, that I have

made diligent seoch for, but do not know of, nor can find,

any goods or chattels of the within named A. O., whereon to

levy the within sum of two shillings.

A. B.

Before me the said Justice,

A. M., J. P.

Commitment to the Stocks, for Profane Swearing; for

tvant of goods whereon to levy the Penalty.

County of ^ To A. B., one of the Constables of the town-

^hip of , in the said county.

[Seal.] vVhereas A. O. of in the said county, yeo-

man, was, on the day of , in the year of our Lord

one thousand eight hundred and , convicted by and be-

fore me, A. M., Esquire, one of Her Majesty's Justices of the

peace in and for the said county, for that he the said A. 0.,

on the— day of , in the year aforesaid, at the township

of , in the said county, did swear one profane oath, in

these words, to wit, , contrary to the Statute in such

case provided ; whereby he hath forfeited the sum of two

shillings ; and whereas it duly appears to me, that the said

A.O. is not able to pay the said sum of two shillings, and

the same is not yet paid ; these are therefore, to require you,

in Her Majesty's name, to set him the said A. O. in the pub-

lic stocks, at , in the said county, there to remain for the

space of one hour. Given under my hand and seal, at^

aforesaid, the— day of , in the year of our Lord one

thousand eight hundred and . A. M., J. P.

TANNERS, see HIDES.
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TAVERNS. '

....;.

The greater part of the regulations concerning taverns,

contained in our Statutes, relate, and apply equally, to all

shops and other places where spirituous liquors are sold un-

der licenses. It is therefore thought most appropiiate as well

as convenient, to set forth all such regulations under the

general Title,—Spirituous Liquors. Moreover, it being

highly desirable to keep this work within the most moderate

compass, consistent with all requisite information and assist-

ance to Magistrates, all needless recitals and repetitions

will, by this arrangement, be avoided. Reference therefore,

when required, can be had to the general title just mention-

ed, and under it will be found the several enactments relat-

ing to the granting and suspending of licenses to keep

taverns, hanging out signs, preserving order in taverns, pro-

hibiting the sale of liquors therein, to servants and certain

other persons, against selling spirituous liquors on credit,

taking pledges for payment of the same, and various other

regulations concerning taverns, together with the requisite

Forms and directions as to the recovery of penalties. The
present title includes only such regulations, contained in our

Statutes, as relate, either exclusively or more particularly to

taverns, together with certain other matters, concerning inns

and taverns in general, which it will be useful for every Ma-
gistrate to know.

<^

:'•«.

I. Certain Regulations concerning Taverns : by

SEVERAL Statutes.

II. Other Matters relating to Inns and Taverns,

IN general.

tions jn

tuverns.

1. Certain Regulations concerning Taverns ; by

several Statutes.

By the Statute of the 2 W. 4, c. 3, Sec. 22. 4 V. Accommoda-

116. The Justices in Sessions shall not grant a tavern li-

cense to any person, (except in the town of Halifax,) unless

he, she, or they shall keep a house of public entertainment

j

for travellers ; and every person obtaining such tavern license,

shall cause a sign to be set up, over or near the door of such

tavern, with his or her name thereon, and a plain inscrip-

tion, setting forth that entertainment may be had there for

jiiiari and horse ; and shall also keep and have in his or her

jliouse, two good beds, over and above what may be rcquir-
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Selling goods
in tarorns.

Innkoepera
bound to re-

ceive guests

nnd may be

prosecuted

f'orrefasing

ed for the lodging of his or lier family and servants ; and

shall also be provided with good and wholesome victuals and

drink for the accommodation of travellers, and with stables.

hay, and provender for horses ; in default whereof, it sliall

be lawful for the Justices in Sessions, on complaint thereof

by one or more witnesses upon oath, to take away such

licenses as forfeit.

Sec. 26. It shall not be lawful for any tavern keeper,

or person holding a tavern license, within this Province, unless

such person also holds a general license, hereafter to sell,

vend, or expose to sale in or about his or her tavern, any

goods, wares, or merchandize whatsoever, other than the vic-

tuals or drink necessary to bo used and consumed, and which

are usually used and consumed in taverns ; nor shall it be

lawful for such tavern keeper, or person holding a tavern

license, to suffer the same to bo done ; and any person or

persons offending against the provisions contained in this

clause, shall forfeit and pay the penalty of twenty pounds for

each and every offence, to be recovered and applied in the

manner herein mentioned. Perpetual.

[Note. This penalty is to be recovered before two

Justices, in the same manner, and by the like proceedings as

in the case of selling spirituous liquors without a license, as

to which proceedings, with the requisite Forms, see Title-

Spirituous Liquors.]

By Sec. 5 of the Act of tiie 7 W, 4, c. 15, Sess.

1837,—No Justice of the Peace, (except in the town of Ha-

lifax,) shall be allowed or considered eligible to hold or take

out any tavern license for the retail of ardent spirits.

II. Other Matters relating to Inns add Taverns in

General.

Innkeepers are bound by law to receive guests who

come to their Inns, and are also bound to protect the pro-

perty of those guests. They have no opaon either lo re-

ceive or reject guests ; and as they cannot refuse to receive

guest8,8o neither can they impose unreasonable terms on them.

Inns being intended for the receiving and lodging of

j

travellers, may be indicted, suppressed, and the innkeepers

fined, if they refuse to entertain a traveller, without a very
|

sufficient cause. _, , ,< i

.

If one who keeps a common inn, refuse either to receive I

a traveller, as a guest, into his house, or to find him victuals

or lodging, ujwn his tendering hint a reasonable price forthi^

i»aiiie, Jie is not only liable to render damages for the injury,

in an actiG
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in an action at the suit of tho party grieved, but nwy also be

indicted and fined at the suit of the king.

An innkeeper may also be compelled to receive a horse,

although the owner do not lodge in his house ; because by

keeping the horse he has gain ; but it would be otherwise of

a trunk, or other dead thing. 1 Bum's, 51.

An innkeeper may detain the person of the guest who ^o'"'"'"?

cats, or the horse which eats, till payment. And this he goods furdiot.

may do without any agreement for that purpose.

But an horse committed to an innkeeper, may be de-

tained only for his own meat, and not for the meat of the

guest or of any other horse.

An innkeeper may detain for his keep, a horse left with

him to be kept, though the person who left him had no right

to him, and though such person did not stay in the inn ; for

leaving his horse at an inn, makes a man a guest there.

Also a horse committed to an innkeeper to be kept, and
J,^fJ°,'"„'"f

'"''

put by him to pasture, may be detained for the pasturage.

An innkeeper that detains a horse for his meat, cannot

use him.

The law obliges an innkeeper to keep safely, the goods

of persons coming to his inn, as guests. And although the goodB ofguest

guest doth not deliver his goods to the innkeeper to keep,

nor acquaints him with them, yet if they be stolen, the inn-

keeper shall be charged. 5 Burn's, 55 to 57.

A guest removing in the night, goods out of his cham-
ber in an inn, and carrying them to the stable, intendiug to

ride off with them, is guilty of felony. Id. 59.

pasturage.
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TAXES, see—RATES.

TENANT, see—LANDLOIlD AND TENANT.

If'ii'i

;: :;. thistles.
By the 31, G. 3, c. 6. 1 V. 285. In all such counties

where it may be necessary, the Justices in their General Ses-

sions of the peace, held in the beginning or spring of the

year, shall make such regulations, as to them shall seem
proper and necessary, for preventing the growth and increase

of thistles on the lands within such counties respectively, and
the regulations so made, shall be published, by posting the

same in the most public places in each township within the

said county.

I

i'{

»-i
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Sec. 2. The said Justices in their Sessions os aforesaid,

shall appoint two or more proper persons in each township

within such county, to be inspectors, for the purpose of car-

rying into execution the regulations so made, and if the per-

sons so to be appointed, shall refuse to accept such office, or

having accepted the same, shall neglect their duty therein,

they shall forfeit and pay a fine not exceeding three pounds.

Sec. 3. Every person who shall refuse or neglect to

pay due obedience to such regulations, so made by the said

Justices, shall forfeit and pay a fine of forty shillings, for each

such refusal or neglect.

Sec. 4. The several penalties and forfeitures aforesaid

shall be recovered on complaint and due proof before the

General Sessions of the Peace, and on non-payment there-

of, be levied by distress and sale of the offender's goods and

chattels, by a warrant from the said Court ; one moiety

thereof, to the person or persons who shall prosecute the

same to effect, the other moiety to be applied to the purpose

ni repairing the roads in the township wherein the ofTencc

flhall have been committed, at the discretion of said Court.

Sec. 6. This Act shall be publicly read at the first

Sessions of the Peace in every year, after the Grand Jury

are sworn. Perpetual.

Obtaining
property by
threat of ac-

cuMtioni.

Sending; let-

ters demand-

/ THREATENING, &c.

By the 4 Vic. c. 7, Sess. 1841. Sec. 4. Whoso-
ever shall accuse, or threaten to accuse, or shall knowingly

dpliver or send any letter or writing, accusing, or threaten-

ing to accuse, any person of the abominable crime of bug-

gery, committed either with mankind or with beast, or of

any assault, with intent to commit the said abominable crime,

or of making or offering any solicitation, persuasion, prom-

ise or threat, to any person, whereby to move or induce such

person to commit or permit the said abominable crime, with a

view or intent, in any of the cases aforesaid, to extort or gain

from such person, and shall, by intimidating such person by

such accusation or threat, extort or gain from such person,

any property, shall be guilty of felony, and being convicted

thereof, shall be liable, at the discretion of the Court, to be

imprisoned for the term of his or her natural life, or for any

term not less than one year.

Sec. 15. If any person shall knowingly, send or deliver

any letter or writing, demanding of any person with menaces,
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r\iKl without any reasonable or probable cause, any chattel, ing mency,

im»ii< y, or ynlimblo security; or if any person shal' accuse, *•'• *•''''

or threaten to nccuso, or shall knowingly send or deliver any
'"•'"'"=''•

letter or writing, accusing, or threatening to accuse, nny per-

son of any crime, punishable by law with death, or of any

assault, with intent to commit any rape, with a view or intent

to extort or gain from such person any chattel, money, or

valuable security, every such ofleiulcr shall be guilty of felo-

ny, and being convicted thereof, shall be liable, at the dis-

cretion of the Court, to be imprisoned for any term not ex-

ceeding fourteen years.

a-

TIMBER, see—LUMBER.

TOLLS, sce--GRAIN.

TOWN OFFICERS.
If

By the 5 G. 3, c. 1. IV. 106. The Grand Juries for

I

the several counties in this Province, shall, annually, at the

hirst term of the Court of General Sessions, nominate out of

every township in each county, respectively, ten fit persons,

put of whom the said Court shall appoint five, to be surveyors

of lines and bounds of each respective township, who arc here •

by empowered to survey, examine, and ascertain thelites

land bounds of their said respective townships, agreeable to

Itlie several grants thereof, and who shall also be Overseers of

the poor of the said township ; and at the said time, the said

jCirand Jury shall, in like manner, nominate two persons, one

lof whom the Comt shall appoint to be town clerk of the said

Itown, who shall be sworn truly to enter and record all such

liiiiUtors and things as shall relate to the said township, and
Ishall appertain to his office ; and shall also nominate four

lor more constables, of whom the Court shall appoint two or

Imore, as they shall see convenient, to be constables In the

Isiid township ; and shall also nominate four surveyors of

|iiighways, of whom the said Court shall appoint two, to

be surveyors of highways in the said township ; and also

^hall nominate four fence viewers, of whom the said Court
iiiall appoint two, to be fence viewers in the said tovvn-

f!)ip; and shall also nominate two clerks of the market, of

"hom the s.iid Court shall appoint one, to be clerk of the

7d

Nomin.uing
and oppciinl-
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town ot^iceri.
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Bmindii and
Overseers of
Poor.

Town Clerk.

Constftblei.

Siirveyori of
Uigiiwayf.

Fence view-
er*. '_;

'

Clerks of Iho

Market.

If i

m

m

ii

I .;>:

<t'" 3



6ia TOWN OFFICERS.

Pound keep-

er!.

Cutlers and
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fish.

Surveyors of
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Sealers of
Leather.

GungorK of
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Hogrearrs.

Refusing to

aooepl office

or misbehav
ing.

Filliig up va-

cMiit office.

Appointment
of Survevon
ofhaj.

market in said township ; and shall also nominate four pound

keepers, of whom the said Court shall appoint a sufTicient

number in their discretion, to bo pound keepers in the said

township ; and shall also nominate four or more cullers and

surveyors offish, of whom the said Court shall appoint a num-

ber in their discretion, to be cullers and surveyors of fish in

the said township ; and shall also nominate four surveyors of

lumber and cord wood, of whom the said Court shall appoint

two, to be surveyors of lumber and cord wood in the said

township ; and shall also nominate two sealers of leather, of

whom the said Court shall appoint one to be sealer of leather

in the said township ; and shall also nominate four guagers

of casks, of whom the said Court shall aj)point two, to be

guagers of casks in the said township ; and shall also nomi-

nate four hogreaves, of whom the said Court shall appoint two

to be hogreaves in the said township ; who shall respectively

be sworn to the faithful discharge of their duty, in manner as

is already prescribed by the laws of this Province, and shall

in every respect conform to the said laws ; and upon their,

oi any of their refusal to accept, or being guihy of any neg-

lect or misbehaviour in the execution of the duty of their res-

pective odices, they shall forfeit and pay for the use of the

poor of the said township, the sum of forty shillings for every

such refusal, neglect or misbehaviour, to be recovered, upon

proof of such refusal, neglect or misbehaviour, by the oath of

one credible witness, before any two Justices of the peace for

the county wherein such township lies, to be levied by war-

rant of distress and sale of the ott'ender's goods and chattels:

and if any person, so nominated and chosen, shall leave the

Province, change the town of his residence, or happen to die

within the period for which he was nominated and appointed

to serve in any of the said offices, in such case, any two Jus-

tices of the peace for the county shall and may nominate and

appoint a fit person or persons to serve in such vacant oilier,

until another shall be nominated by the Grand Jury, and ap-

pointed by the said Court of General Sessions, at their meet-

ing next ensuing such vacancy. Ver^ieiual.

Note.—Surveyors of highways are now appointed un-

der the 7 Vic. c. 42, Sess. 1844, and by 8 Vic. Sess. 1815;

the fine on them is increased to £5 for refusing the office, or

neglect of duty, to be recovered in a Court of Record. Sec

Title—Highways.

By the 17 G. 3, c. 1. 1 V. 204. The Grand Juries for

the several counties, at the first General Sessions of the

peace in each year, shall nominate four persons, out of whom

the Court shall appoint two, to be surveyors and weighers o(

fc

!
stand in

{This
ftvivcd by

Kll>i» Title
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hay in each township ; who shall be sworn to tho fuitliful dis-

charge of their duty, in manner as is prescribed by the laws

of this Province, and the like proccidings shall be had rela-

tive to such weighers of hay, as are ilirectcd to be observed

concerning the several town officers to be chosen and appoint-

ed in pursuance of the Act made in the fifth year of the reigu

of His present Majesty, entitled, "An Act for the choice of

Town Oificers and regulating Townships."

Sec. 2. The surveyors and weighers of hay shall be

paid for their trouble in viewing and weighing of hay at the

rate of one penny per hundred weight, and four-pence per

mile travel, if such travel shall cxceca one mile, to be paid

by the seller. Perpetual.

By the 32 G. :3, c. 4. 1 V. 291. The Grand Jurors for
Appointmem

1 I
•

1 r r 1 ^ /• /-I •*' measurer*
the several counties, at the nrst sitting ol the Court ot Ue- of corn, salt,

neral Sessions in every year, shall nominate four lit persons '^"'>''* «n<i

in each and every township within their respective counties,
,p"c|or""of"

out of whom the said Court shall appoint two, for the purpose bricks,

of mr-nsiiring all species of corn, or grain, salt, coals, and lime,

and for inspecting uil bricks which shall be offered for sale,

and sold within their respective townships.

Sec. 6. The officers so appointed shall be respectively

sworn to the faithful discharge of their duty ; and upon refu-

sal to accept of the said offices, or being guilty of any neglect

or misbehaviour in the execution of the duties thereof, they

sliall forfeit and jmy for the use of the poor of the town
wherein they reside, a sum not exceeding three pounds, to

be recovered b&ioro any two Justices of the peace for the

same county. Perpelual.

[For the allowances to the several officers named in this

Act, see respectively, Titles,—Bricks, Coals, Grain, Lime,
Salt.

By the 51 G. 3, c. 24. 2 V. 79. The Grand Juries, in

the several Courts of General or Quarter Sessions of the

peace, at such term as the Justices of such Courts shall direct,

shall, in future, annually nominate such number of fit and
proper poisons for each township and district as the said Jus-

tices shall direct, to execute and discharge the duties of town
otlicers, for such township or district us ihey shall be ap-

pointed for, respectively ; out of whom the said Court of

Session ^hall appoint such number as they may deem expe-

dient, to serve in the several offices to which they shall be so

[appointed, any law, usage or custom to the contrary notwith-

I

standing. Perpetual.

[This Statute was repealed in the year 1S26, but was
jitvivcd by the 6 W. 4, c. Gl, Sess. 1H37. See at the end

't lliin Title as to times of appointing olUcc
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InspcctorR of
Nrnukud her-
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Suporvisors
of public
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cuHectom of
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The Statute of the 3 W. 4, c. 53. 4 V. '234, Directs liic

appointment of Inspectors of smoked herrings, and prescribes

regulations concerning the office and the duties thereof; as

to all which, see Title,—Fish.

The 4 W. 4, c. 12. 4 V. 263, directs. That the Gene-

ral Sessions shali appoint Supervisors of public grounds in

every township, for which see Title,—Public Grounds.

Assessors and collectors of county rates are ai)pointe(l

under the 5*W. 4, c. 13. 4 V. 385, and regulations respect-

ing the said offices, and the manner of recovering the penal-

ties relating to the same, are therein prescribed, for all which

see Title,—Rates.

The penalties imposed by the two Statutes first men-

tioned under this Title, for refusing to accept office, or neg-

lect of duty therein, are to be recovered in the same manner
as other penalties of the like nature, on the information of

any person who will prosecute'for the same. The party com-

plained of must be sunmioncd in the usual manner, to ap-

pear and answer, and on convi'^.tioii, a warrant of distress is

the only final process which c:ni be issued. Directions as to

such prosecutions, with the general Forms requisite, which

can readily be filled up so as to serve, vill be found under

the respective Titles,—Information, Summons, Conviction,

Distress.

With regard to the penalty in the Statute relating to

the measurers of grain, and certain other articles, and the

inspectors of bricks, the proceedings and Forms, in prose-

cutions for the recovery thereof, will also be the same as in

similar cases, until after conviction. As no final process,

either of Distress, Commitment, or other description, is di-

rected or alluded to in the Act, no final process of any kind

can be issued by the Justices for levying or enforcing the

penalty for the same ; for reasons which have already been

given under several Titles of this work, with reference to

other cases of similar omission. As to the term or terms ol

the General Sessions in which town officers may be nomi-

nated and appointed, see Division 1, under Title,—Sessions,

and the Statute there cited.

O

TOWNSHIP LINES.

Runnin
Bv the 5 G. 3, c. ]. IV. 107. The original bound-l

bo^undanr ^^y ''0^^ °^ cvery townsliip or district within this Province]

lineBoftown- shall be run betwi.xt township and township, and marks re-
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newed once ill three years, namely, on the first Monday in

March, by tiie Surveyors of lines and bounds appointed for

the respective townships, as directed by this Act, or tho

major part of them; and the persons, so appointed for each

respective township, arc hereby empowered and directed to

give six days' n lice to the persons appointed for the udj icent

townships, of the time and place of meeting for such sur-

vey, and any person or persons appointed as aforesaid, re-

fusing or neglecting to attend at thu pluco inenti»>ned in such

notice, being duly served therewith, shall lorfeit and pay

the sum of forty shillings each., to be recovered, on com-

plaint before any two Justices for t!ic county where such

complaint shall be made ; and one Iiulf of the forfeiture shall

be paid to the person or persons who sliall comphiin und pro-

secute for the same, and the other half to the Ovcisccrs of

the poor for the use of the poor of such towns from whence

the complaint was made ; and whenever the surveyors of any

township, which shall have hud notice as aforesaid, shall re-

fuse or neglect to attend the said business, the Surveyors

who shall have given such notice shall and they are hereby

empowered to proceed in running and making such line,

which shall be as effectual as if tiie Surveyors of both town-

ships had joined. Ferpetaai.

By the 51 G. 3, c. 4. '^ V. 67. The inl.abitants of ii''««ing "'«-

the several townships shall, at the periods prescribed l)y law
"xp,;,','^„ of

"^

for providing for the poor, vote such sum or sums of money niiirun}; linon

as may bo necessary, to defray the e.vpense incurred by run- "' iowii<'ltii>!»

ning or perambulating the bounds of such township, which
sum or sums of money shall be first approved of and allow-

ed by the Court of General Sessions for the county or dis-

trict of which such township forms a part, and being so ap-

proved, allowed, and certified, shall be assessed and collect-

ed in the same manner as the money voted for tho support

of the poor, and shall be applied for the purpose aforesaid."

Sec. '2. " All appeals from the rate so lobe made shall

bo heard and determined in the same manner as appeals from

tho poor rate are heard and determined.''

This Statute is made perpetual by the I A. '2 G. 4, c.

9. 3 V. 104.

The proceedings and Forms for recovering the penalty Direction*

imposed by the Statute first mentioned under Iriis Title, will

be the same as in similar cases, until after conviction, und
arc set forth 'mder the respective Titles,—Information, Sum-
mons, Conviction. As no final process for enforcing fr.i)-

ment of the penally, is mentioned in the Act, no such pro-

cess can be iisucd by the Justices.

J* ill

<
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TREASON.
Br iheSl.itiite of the 32 G. 2, c. 13. 1 V. 15. It is

•enacted, " That if any person or persons shall compass or

4maginc the death of the King, or shall levy war against

him, or adhere to his enemies, or give them aid or comfort,

or shall forge or counterfeit the King's money, being gold or

silver coin of England, or of Great Britain, or shall coun-

terfeit the King's Great Seal, or Privy Seal, or the Seal of

this Province ; and shall thereof be duly convicted, the per-

son or persons so offending are hereby declared, and shall

be adjudged to be traitors, and shall suffer as in cases of

high treason ; and that all treasons declared by the Acts of

Parliament of England, or of Great Britain, shall be deem-

ed and adjudged to be treason within thia His Majesty's Pro-

vince, and none other ; and that such Acts of Parliament

as direct the proceedings and evidence against trials of such

traitors, shall have their full force and effect, and be observ-

ed as the rule in all trials for treason in this Province."

Ferpetual.

[By the 5 Vic. c. 20, Sess. 184$^*. Counterfeiting any

of the aeals, mentioned in the foregoing clause, is reduced to

a felony, and to be punished by imprisonment and by 5 Vic.

c. 21, Scss. 1842. Counterfeiting any coin is to be punish-

ed in like manner.]

liowaJiii- Notwithstanding that treason, and mis-prision of tren-

lice ihiill pro. gon, are not within the letter of the Commission of the Peace,

yet inasmuch as they are against the peace of ihc King, and

of the realm, any Justice of the Peace may, either upon his

own knowledge, or the complaint of others, cause any per-

son to be apprehended for any such offence. And such Jus-

tice may take the examination of the person so apprehended,

and the information of all those who can give any material

evidence against him, and put the same in writing, and also

bind over such who are able to give any such evidence, to

the Court of gaol delivery ; and certify his proceedings to

Buch Court. He must also commit the prisoner to gaol, for

Justices of the peace cannot, by any means, let bail, in a

case of treason.

It seems to be clearly agreed at this day, that bare

not amountto words spoken, do not amount to treason, but are only a hii'h

misdemeanor.

In high treason there are no accessaries, but all are

principals ; and therefore, whatsoever act or consent will

make a man accessary to a felony before the Act done, the

oetid on k

chargaoflr**
on-

Bare words do

No occessa-

rivm in treason

hut ull are

jtrinuinalii.
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TREASON.

same will make him a principal in case of high treason. 5

Burn's, 481-3.

Mis-prision of treason, in legal understanding signifies

when one, knowing of any treason, though no party or con-

senter to it, yet conceals it, and doth not reveal it in con-

venient time. !(]. 487.

Note. The proceedings by -xnd before Justices, on an
informatiori of any treason, will be similar to those in cases

of capital felonies, and for which, see, respectively. Titles,

—Information, Warrant, E.xamination, Commitment.—m—
TREASURERS, (cointv.)

By the5 W. 4, c. 13. 4 V. 385. The Grand Jury,

in each of the several counties and districts, except the

county of Halifax, shall, annually, at the Court of General

Sessions held for said county or district, present to the said

Court of Sessions, the names of three fit and proper persons

being freeholders in such county or district, one of whom the

said Court shall appoint to be a Treasurer for the said county

or district for the year ensuing, who shall forthwith enter

into a bond to the King, with sureties to the satisfaction of

the said Court, for the faithful performance of the duties of

the said office, and who shall thereupon be sworn to the due
execution of the said duties, and be invested with all powers

and trusts herein after mentioned. Temporary,

m-

TREASURY NOTES, see Titles,—FORGERY and
LARCENY.

TRESPASSES.
In treating of the matters which fall within this Title,

nn arrangement of them under the follvving divisions, will,

It is thought, be found convenient.

I. Regulation? coNCERNiMi Fi noes, and of the
Recoveh:' or Damages f)r Trespasses mt

Cattle.

,'•



G2V TRESPASSES.

II. l.Ml'nrNDIN'G CaTTLK VnESPASSlNfi, AND HEREIN OP

RksC'LE, roUM) linEACH AND REPLEVIN.
III. ReGI'L VriONS CONCERNING CaTTLE GOING AT I.AIKiE.

IV. Destuoving Fences, Walls, dLc.

V. Trespasses on Commons.
VI. Persons Tuesi'assing on encloseo GRorNn.
VII. Trespasses, hy cutting do^ n, injuring, or cau-

RYiNG aw\y Trees.

VIII. Proceedings after Judgment against a Tres-

passer.

I. Regilations concerning Fences, and of the recoveuv

OE 1).vma(;es for Trespasses 1!Y Cattle.

WliHt fi'ncea

lul.

Proceed! njj*

whnr« catrirt

break erirlo-

mireii and do
daningd.

By tiio Statute of the 3 G. 4, c. t]2. 3 V. 13G. " All f(Mi-

c?s l)elongi:ig to :inv iii^^losed lands shall be built or made
vvitii stones, pickets, boards, logs, poles, brush, or posts uiul

rails, unless the lands arr bounded by ponds, unfordable i-

vers, or the sea, or surrounded by good and sufficient hedges

;

and sucli fences and hedges shall be at least four feet and n.

half high, except on tiio |)cninsula of Halifax, where four feet

in hciglit shall be adjudged a legal fence under this Act ; and

if any damage be done by breaking such inclosures and de-

stroying any of the ])roduct thereof, by horses, sheep, hogs,

and neat cattle, if such enclosures shall at the time of snch

dan.agebe enclosed by a good and sufficient k^^co. agreeably

to this law. in the judgment of the fence viewer who is here-

by appointed to view the same, the owner of such cattle so

trespassing shall pay to the party injured the value of all

such damages, to be ascertained on an appraisement thereof

by three credible persons living in the neighbourhood, being

first sworn before one of Her Majesty's Justices of the Pe:ice

in the county where sucli lands lie, truly to value the same

;

and in case the owner of the said cattle or hogs shall refuse

to pay the value of such appraisement, upon notice ihcroof

given to him, the injured party may have and maintain his

action therefor, before any one or more Justices, or before

the Inferior Court of Common Pleas, according to the value

of such damage."

Sec. 2. The proprietor of any field adjoining to ano-

inainiaininB'*
^'"^'"' cncloscd and improved, shall build ui)and maintain liis

fence* be- part or portion of fencing, widi a good and sufficient fence

**"'"" „"?'"'"' ^^ ^*^^*" ^^^^^ ^"'^ '^ ''^"^ '''^''' ^" ^''^'^ P"""^ ^^ ^"^^* ^^^^^^ ^^

is adjoining t^ his own ; and in case he neglects so to do

within the space of ten days after notice given him, it shall

be l.nvful. anil any one of the I'enco viewers upon a[)phcii-

ing landR.
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TRESPASSES.

tion being made to him, in such case, is hereby empower-
ed, forthwith, to cause such deficient fence to be raised or
made, or otherwise to repair any fence already made, if in

his judgment the same is insufficient ; and the person or

persons that of right ought to build and maintain the

same, shall pay double ihe costs and charges expended for

the closing thereof; and incase of refusal, such fence view-

er may recover the same by action on the case, according to

the value, in manner aforesaid. Provided always, that no
fence viewer shall be allowed more than three shillings per

day, in his account, for his own trouble and time expended
therein. And if any fence viewer, when notified, shall

neglect his duty herein, he shall forfeit forty shillings for

every offence.

[By the 9 G. 4, c. 12. 4 V. 29. The fence viewer

may build or repair the fence, after three days notice, in-

stead of ten days mentioned in this clause.]

Sec. 3. Provided, that nothing herein contained shall

be construed to extend to compel any owner or proprietor of

[any wood, barren, or burnt land, and not under improve-

ment, to make any part of the fence against or on the said

wood, barren, or burnt land, any law or usage to the con-

uary notwithstanding.

Sec. 15. Such rivers, creeks, bays, harbours, and in-

I

jets of the sea only shall be deemed sufficient and lawful

j

fences, as in the judgment of the fence viewers of the town-

ship or place where such lands lie, shall be sufficiently deep

and inaccessible to prevent the passing of cattle. Tempo-

I

'"'I/.

In amendment of this last clause, and also of the pre-

ceding regulations relating to damage done by cattle break-

ling into enclosures, the Statute of the 6 W. 4, c. 40. 4 V.

46, enacts, " That if any person or persons slmll feel ag-

grieved with the judgment given by the fence viewers, under

the fifteenth clause of the said Act hereby amended, or shrill

desire to obtain the judgment a-d decision of the Court of

General Sessions, instead of the fence viewers, then, and
lin either of such cases, it shall be lawful for such person or

[persons to make application to the General Sessions of the

Ipoace. in and for the county or district wherein such fence

viewers may have authority, and hereupon, it shall be law-

Iful for the said General Sessions to enquire into the subject

Imatter of such application, and upon hearing the parties in-

Iterested, and examination of witnesses, to make such order

land judgment, in respect to such application, as may be

deemed by the said Court to be just, and reasonable ; and
79
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Wlien owner
ofcattle shall

be liable for

damage done
by thorn, al-

though part

of a fence is

defective.

OwniT of cut-

tie, li.-iMc \\>r

dnniii<.'t' in

landr^ ol" Miiii-

ther, thi'oii^h

his ou II iiij{-

leet of riipair-

ing diviaion

fence.

Rerovering
damages not

exceeding £',i

before u Jua-

lice.

Limitation of

proiecutiona.

Directions.

tho order and judgment of the said Court shall be binding;

and conclusive upon all fence viewers, and other parties in-

terested or concerned.

Sec. 2. In every case where any damage shall be dono

to the enclosed lands of any person or persons, by any liorsf,

cattle, sheep, or swine, breaking through the fences enclos-

ing such lands, the owner or owners of the horse, cattle.

sheep, or swine, shall be liable for tlie damage so done, uii-

1

der the said Act hereby amended, in case that part of tie
I

fence whereon the said horse, cattle, sheep, or swine liavel

made a breach, shall be a lawful fence, notwithslandin;.'

some other part of the fences surrounding said enclosed laiids

may not be a lawful fence.

Sec. 3. The owner or owners of any horse, cattle,

sheep, or swine breaking through any division fence wliitli

the said owner or owners shall be bound to repair and kcc|)|

up, shall be liable for the damage done by such horse cattle,

sheep, or swine, upon the land of any other person or per-

1

sons, enclosed or partly enclosed by such division fence, iiot.|

withstanding the same may not be a lawful fence. Annual

By Sec. 12 of the beforementioned Act of the 3 G. 1,

c. 32. In all cases where a trespass, or supposed trespass,]

shall have been committed by horses, neat cattle, sheep,

goats or swine, and that the value of the damage, alleged to I

be suft'ered, shall not e.\ceed the sum of three pounds, tliel

same shall be heard and tried before one or more Justices oil

the Peace, who shall summon the parties before him or them,

and proceed thereon, as in cases of debt, to determine tliej

amount of the damages and cost, and give judgment accord-

ingly.
' By the 4 &, 5 G. 4, c. 8. 3 V. 182. It is enacted, tliall

it shall be lawful for any person or persons entitled tliereto.j

to commence prosecutions under the aforesaid Act of theSi

G. 4, c. 32, at any time within one year fronn the time of llicl

committing of the offence. [The duration of this Act is not|

limited.]

By the provision in the first clause of the first mentioii-l

ed Act, relative to the fence viewer recovering the sum c.vl

pended by him for making up any delinquent's proportion o(j

a division fence, is to be understood, that if such expensel

does not exceed three pounds, it may be recovered by iliel

fence viewer, before one Justice, in the same manner, aniil

by the same forms, as private debts are now recovered beforej

a Justice. If such expense exceeds that amount, it mustbcj

sued for in the Suprenie Court.

With regard to the actions mentioned in one of the be

!« -m

/£"'
; r,--vk
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TRESPASSES.

lore recited clauses, to recover damages not exceeding three

pounds, for trespasses done by cattle, the proceedings and
Forms will be the same as in suits for the recovery of private

debts before a Justice, and for which, see Title—Summary
Trials.

627

11. Impoundino Cattle Trespassing ; and herein,-

Rescue, Pound Bueach, and Replevin.

-OK

By Sec. 4, of the aforesaid Act of the 3 G. 4, c. 32. Impounding

' If any damage shall be done by breaking any enclosure, ^"'''^ "!"*

and destroying any of the product thereof, by any horses, u,ereon.

sheep, goats, swine, or neat cattle, it shall be lawful for the

person or persons, whose fence or fences shall have been so

broken, and whose enclosures shall have received such dam-
age, to cause the said horses, sheep, goats, swine, or neat

cattle, to be impounded, until the owner or owners of such

cattle, so trespassing, shall claim the same ; and the keeper

shall cause the same to be cried or advertised in three of the

most public places in the township or settlement wherein the

trespass shall be committed, as soon as may be, in order

that the person or persons injured may proceed against the

said owner or owners of such horses, sheep, goats, swine,

or neat cattle refusing to pay the damages done by their said

horses, sheep, goats, swine, or neat cattle, as is directed by

the first clause of this Act ; and the owner or owners of such

horses, sheep, goats, swine, or neat cattle, as is directed by

the first clause ol this Act ; and the owner or owners of such

horses, sheep, goats, swine, or neat cattle, shall pay to the

keepers of the pound, over and above the damages which

shall be adjudged to have been done by the said horses, sheep,

goats, swine, or neat cattle, for the support of the same, for

each and every day the same shall have been impounded, one

shilling for each and every horse and head of neat cattle, and
sixpence for every sheep, goat or swine ; and if the owners

thereof shall refuse to pay the same to the keeper of the

pound, together with the charge of crying or advertising the

same, within eight days after the same shall be impounded,

the said horse or horses, neat cattle, sheep, goats or swine,

shall be publicly sold, and the money arising from such sale,

alter deducting therefrom the pay of the keeper for support-

ing them, and the damage done by the horse or horses, neat

cattle, sheep, goats or swine, the remainaer shall be paid to

the owner ; and if no owner shall appear within thirty days,

then to the overseers of the poor for tlie township or settlement

wherein the trespass has been committed."

yn

if,
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Roiruing cat-

tin in cunlofly

Kir trcspiiHK

Breaking
pound.

Replevying,
"jrd proceed-

ings thereon,

Form of writ

of Replevin.

Sec. 5. If any person or persons shall rescue any swine,

horses, sheep, goals, or neat cattle, from any h.)greave or

other person driving the same to the pound, the oU'eiidcrs

shall forfeit and pay for such rescue, the sum of twenty shil-

lings, over and above all damages that may be sustained by

the trespass of such swine, horses, sheep, goats or neat cattle;

which penalty and damages shall be recovered, by the oath

of one credible witness, before any one Justice, and to be le-

vied by warrant of distress, and sale of the offender's goods

and chattels. And if any person or persons shall make any

breach of the said pound, or shall, by any other indirect

means, deliver any swine, horses, sheep, goats or neat cat-

tle, out of the same, the person or persons so oH'ending,

being duly convicted thereof before any two Justices of the

Peace, shall forfeit and pay five pounds ; to be levied as

aforesaid ; and the said penalties for every rescue and pound-

breach, shall be paid to the Overseers of the poor for the

township or settlement in which the offence shall have been

committed, for the use of the poor of such township or set-

tlement, after deducting the charges of repairing any such

breach of the pound.

Sec. 13. In all such cases where it may be neces.sary,

the Justices of the Peace shall grant replevins, and take se-

curity for prosecuting the same with effect, within a term

not exceeding seven days, which replevins shall be in the

form following,—" You are hereby commanded to replevy

to A. B. his , which C. D. unjustly, aa is alleged, de-

tains, under pretence of having committed u trespass, not

exceeding the sum of three pounds; and ako to summon
the said C. D. to be and appear before me, the — day of

, at — o'clock in the , there to answer such things

as shall be objected against him by the said A. B. Witness

my hand and seal, this — day of , A. D. ," and

shall hear tiio merits of the case between the parties, and

s!.*

Conimii"tnent

for reBcue,

&c., on fail-

ure of distreif

II give judgment and grant execution, as in cases of debt;

and shall receive no more or greater fees Ihan Justices of

the Peace have been heretofore allowed in such cases.

By the 3 W. 4, c. 3. 4 V. 193. it is enacted, that upon

any conviction under the fifth Section of the aforesaid Act

of the 3 G. 4, c. 3*2, before any Justice or Justices of the

Peace, of any person or persons for rescuing any swine, hor-

ses, sheep, goats, or neat cattle, front any hogreave or other

person driving the san?-! to pound, or for any breach of pound,

or delivery of any animal or animals aforesaid out of the same,

upon and under the warrantor execution issuing upon such

conviction, the offender or offenders, for want of goods or
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such cases,

icted, that upon

[he aforesaid Act

^r Justices of the

^ any swine, hor-

iiogreave or other

breach of pound,

d out of the same.

Issuing upon such

ant of goods or

chattels of him or them to be found, to satisfy the amount
specified in such warrant or execution, with the fees there-

on, shall be conmiitted to gaol, there to remain until he or

they shall pay such amount and fees, or otherwise bo dis-

charged by the order of such Justice or Justices before whom
the conviction shall have taken place, and such Warrant or

lil.vecution shall specify to that eflect.

Sec. '2. It shall be lawful for such Justice or Justices,

to dischargo such oflender or offenders from gaol, upon its

being made to appear to him or them, that such otlbnder or

uH'enders is or are wholly unable to [my such amount and
fees, and hath not been guilty of any fraud to escape pay-

ment thereof. Annual.
The proceedings and Forms for the recovery of the be- Dircctioni.

fore mentioned penalties, for rescue and pound breach, will

bo the same, until after Convicli n, as in other ordinary

cases of prosecutions before Justices, to recover penalties,

and will be found under the respective Titles,—Information,

Summons, Conviction.

The form of a Warrant to levy the penalty, on a con-

viction for either of the said offences, will be found at the

end of the Title. As it is directed that upon a replevin

the merits shall be heard and determined, and execution be

granted, as in cases of debt, suitable directions as to the

hearing of any such case of replevin, and the Form of an
execution, will be found under the Title,—Summary Trials.

III. Regulations concerning cattle going at large .

^

h'

\*

!' *!••

Making regii-

lationH to pre-

vent treipau-
es.

Bv Sec. 6, of the aforesaid Act of the 3 G. 4. c. 32.

The General Sessions, in the several counties and districts,

are empowered and directed to make regulations for prevent-

ing trcspassos by horses, swine, sheep, goats, and neat cattle,

going astray, or at large, in manner as shall be most agree-

able to the county, or districts, or townships therein.

Sec 7. If any person shall transgress any regulations Y\ne for

made by the Justices in the Sessions as aforesaid, for the transgresa'mg

preventing of trespasses as aforesaid, he shall be subject to r«gula"on»>

a fine not exceeding forty shillings ; to be recovered on com-
plaint or information, before any two Justices of the Peace

for the county wherein the offence shall have been commit-
ted, or before the Sessions in the said county.

[In amendment of this clause it is enacted by the 2 offendera

Vic. c. 41, Sess. 1839. That it shall and may be lawful convicted—

for the two Justices, upon conviction of any offendc", under warrantor^

such s< vcnth clause o»' section of the said Act, to issue a
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be issued

against them

TRESPASSES,

warrant of distress ai?ainst the goods and chatties of such

Seizing and

offender, for the amount of the fine adjudged, and costs, and

if no goods and chattels, or not sufficient goods and chattels

to satisfy such warrant, can be found, then to direct and

order such offender to be committed to jail for a period not

less than ten nor more than fifteen days.

Sec. 8. It shall be lawful for any person whatsoever,

Holling"Bwin« to take and seize all swine and goats going at large within
going at large

^^^y township or settlement, and upon proof thereof on the

oath of one credible witness, before any one Justice of the

Peace for the county or district in which such township or

settlement shall be situated, the same shall be by him de-

clared forfeited ; one third of the value of which, to be paid

to the prosecutor, and the remainder to and for the use of

the township or settlement wherein the same shall have been

seized and taken, and shall be accordingly disposed of by

him, for their use. Provided, the General Sessions shall

not have made regulations to the contrary, under the pro-

visions of this Act.

The proceedings and Forms, for the recovery of the

penalty of forty shillings, mentioned in the foregoing seventh

clause of the 3 G. 4, c. .32, will be the same, until convic-

tion, as in other prosecutions before Justices to recover pen-

alties, and will be found under the respective Titles,—In-

formation, Summons, Conviction.

IV. Destroying Fences, Walls, &c.

Diiections.

Punishment
for injuring or

removing fen-

ces, &.C.

Sec. 9, of the last mentioned Act. " If any person or

persons (not being the proprietor or proprietors, or having

legal authority,) shall throw down or remove any fence or

stone wall, or any part thereof, enclosing any parcel of

ground within this Province, or shall carry away any rails,

posts, gates, bars, boards, or any other materials whereof

fences are made, or shall level any ditches, or cut down any

hedges, such person or persons shall, upon conviction there-

of before the General Sessions of the Peace, or before any

Court of Record within this Province, (over and above the

damages given to the party injured,) forfeit and pay a sum

not exceeding ten pounds ; one half to His Majesty for the

support of the government of the Province, and thr^ other

half to the prosecutor ; and if such person or persons shall

be unable to pay the same, he or they shall be committed to

the house of correction or gaol, there to be kept to hard la-

>!;>.-. Jir M-,-1 '
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Sec. 22. Ifany person or persons shall cut, pull down, f
njnrmg rail-

,
. . i-

'
II re ' ingor vvallon

damage, or mju re, any raihng, stonewall, or fence of any gjl^s ofpublic

kind, placed on the side or sides of any public square, bridge, square,bridge,

or causeway, throughout the Province ; such person or per- *'^'''

sons, for each and every oflTence, shall forfeit and pay a pe-

nalty not less than five shillings, nor greater than forty shil- x

lings, the same to be recovered as directed in and by the

twentieth seclion of this Act, and shall be expended by the

proper officer or officers, in repairing the damage and injury

so done.

Note. As to proceedings for the recovery of penalties,

under this clause, see tlie observations and directions con-

cerning the said twentieth section, at the close of the seventh

division. t .

V. Tkespassks on Commons. i
•. - .

By Section 14 of the same Statute last mentioned,
" Any person or persons who shall cut or carry away any
soil or sods, from oflfany common in the province, whereby

the pasturage shall be injured, or the ground defaced, he or

they shall, on conviction, forfeit and pay for every such of-

fence, a sum not exceeding twenty shillings ; to be recover

ed on due proof before any one Justice of the Peace, and be

for the use of the prosecutor ; and in case the party convict-

ed shall be unable to pay the fine imposed, it shall be lawful

for such Justice to commit him to the common gaol of the

county, there to remain for eight days, or until he pay such

fine."

Note. On a complaint of this offence, a formal infor-

mation in writing need not be taken, but a summons may
be immediately issued, according to the general form under

the title—Summons.
The course of proceeding after conviction, and the pu- Writ of ex«-

nishment here prescribed, are altered by the Statute of the
''""°""

4 and 5 G. 4, c. 8, 3 V. 182, by which it is provided that

" in all cases of the recovery before one Justice, of any sum
of money, under the Act of the 3 G. 4, c. 32, executions

shall issue as in other cases of debt." See the last division

under this title. The same form of execution, therefore,

must be issued on a conviction for this offence, and the same
subsequent proceedings take place, as are set forth, respect-

ing debts, under tlie title—Summary Trials.

m
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VI. Persons Trespassing on Enclosed Ground.

' " ' By Sec. 19 of the aforesaid Act of the 3 G. 4, 32,—
"If any person or persons shall be found trespassing in any
meadow, garden, orchard, or fenced field, under cultivation

or improvement, in any township or place in this Province,

with a gun or otherwise, unless by leave of the owner or

occupier, he or they, for every such offence, shall forfeit

and pay a sum not exceeding ten shillings, nor less than five

shillings, with costs ; to be recovered on due proof before

any Justice of the Peace of the county or district in which
such meadow, orchard, garden, or fenced field shall be, one

half for the owner or occupier of the land, and the other

half for the poor of the tow nship or place where the tres-

passes shall be committed.

Directiong. As prosecutions under this rlp.ude may be considered

chiefly in the nature of civil suits by the owners of the land,

to recover compensation for the damage done, especially as

the subsequent Statute of the 4 & 5 G. 4, c. 8, provides,

that upon a recovery, the same Execution shall issue as in

cases of " other debts," it does not seem requisite on a com-
plaint of this offence, that the Justice should take any for-

mal information in writing, but he may immediately issue a

Summons against the party complained of, a Form of which

will be found at the end of the Title.

The form of the Writ of Execution, and the other

proceedings after judgment, will be the same as in cases of

debt. See the observations at the close of the preceding

division, which observations equally apply on a conviction

for the present offence.

VII. Trespasses by Cutting Down, Injuring, or Carry
1 ' '' ING away Trees. -

ornament i

Cutting down ^* ^^^' ^^ *^^ ^^^ ^^^' mentioned Act, " If any person

or injuring or persons shall cut down or injure any tree or trees growing
trees on pri- on the lands of any person or persons, within any township
vate ands.

^^ place in this Province, or carry the same away, without

his or their leave, he or they, for every such offence, shall

forfeit and pay a sum not exceeding forty shillings, nor less

than five shillings, for each and every tree so cut and carried

away, with costs; to be recovered, on due proof, before any

Justice of the Peace for the county or district in which such

lands lie ; one half for the use of the owner of the land, and

the other half for the poor of the township or place where

the trespass shall be committed.
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issue as in

conviction

Sjec. 21. If any person or persons shall cut down or Ciming down

injure any tree or trees, planted for ornament, or left grow- °'^ 'nj"""'ng

ing on the sides of any of the public squares, streets, or pub- ,rees, on «idei

lie highways in this Province, he or they shall pay for each <>f public

and every ornamental tree, so cut down and injured, forty ^l""'"'"'! **'''•

shillings, to be applied by the person or persons having the

care or management of such public square, street, or high-

way, in replacing or planting other ornamental trees on the

sides thereof ; to be recovered in the King's name ; by such

ways and means as are provided in and by the nineteenth

section of this Act. Provided always, that nothing herein

contained shall extend, or be construed to prevent any Over*

seer of the Highways, under the order and direction of the

Court of General Sessions of the Peace, from removing and

taking away any tree or trees, so planted or left growing for

ornament as aforesaid, as may be injurious to the said pub-

lic squares, highways, or streets."

By the 2 W. 4, c. 130. 4 V. 157. It is enacted, that Limitation of

no fines or penalties, exceeding in the whole the sum of five ^«'""'" ""*

pounds, shall bo imposed under the twentieth section of the pd before one

aforesaid Act of the 3 G. 4, c. 32, by any Justice of the Juatice.

Peace, against any person or persons whomsoever, for any

one offence for vvliich he or they shall be convicted. An-
nual.

With regard to prosecutions under the before recited Direotion«.

twentieth section of the said Act of the 3 G. 4, c. 32, the

same observations will apply a. have been made at the close

of the preceding division. As there observed, such prose-

cutions are to be considered chiefly in the nature of civil

suits, and therefore, on a complaint of the ofll'ence mention^

ed in the said section, a summons may be forthwith issued,

similar to the Form at the end of the Title. The execution

and subsequent proceedings will be the same as in cases of

debts, and will be found under the Title,—Summary Trials.

As the prosecutions under the before recited twenty first

section of the same Act, are to be in the name of the King,

they may be instituted on the complaint of the person having

the care of the public ground, or highway, or of any other

person who will inform and sue. It seems difficult to give

any satisfactory directions as to the mode of prosecution and
the Forms to be used for the recovery of penalties under this

Section, as the prosecutions must be in the name of the

King, and yet it is directed by the subsequent Statute, al-

ready referred to, of the 4 &- 5 G. 4, c. 8, that in all cases

where a recovery shall be l»ad before one Justice, for any
sum of money under the Act, of which this twenty-first

80
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Section is a part, " the same shall be levied in the same

manner as in cases of other debts, and by the form of Exe-

cution now in use." The proceedings and the Forms, be-

fore conviction, may indeed be the same as in other cases of

penalties to the King, and will be found under the respec-

tive Titles,—Information^ Summons, Conviction. If the

same Form of Execution is considered proper, as in cases

of debts, such Form will be found under the Title,—Sum-
mary Trials. i. ,

'

VIII. Proceedings after Judgment against a Tres-

FASSER,

By the 4 & 5 G. 4, c. 8. 3 V. 182. In all cases

where a recovery shall be had beforo one Justice of the Peace,

for any sum of money, by virtue of the Act of the 3 G. 4, c.

32, the same shall be levied and collected in the same man-

ner as in cases of other debts recoverable before one Justice,

and by the form of execution now in use ; and the defendant

or defendants shall be liable to be imprisoned, for want o(

goods and chattels under such execution, as in cases of other

debts as aforesaid. Temporary,

Summonsfor cutting down and candying aioay Trees ; on

the 3 Q. 4, c. 32. Sec. 20.

County of > To A. B.,

5 township of

one of the Constables of the

-, in the said county.

You are hereby commanded to summon A. C, of ,

in the said county, yeoman, to appear before me, A. M.,

one of Her Majesty's Justices of the Peace in and for the said

county, on — next, the — day of , at — o'clock in

the forenoon of the same day, at my dwelUng house at —
in the said county, to answer to the suit of A. C, on the

complaint of the said A. C, against the said A. O., for

cutting down and carrying away the trees of the said A. C,

offand from a certain tract or piece of land of the said A. C,

situate at , in the said county, and which said trees

were so cut down and carried away by the said A. O., as is

alleged, between the — day of , last past, and the —
day of , in this present year, contrary to the Statute in

such case made and provided. Herein fail not, and make

due return hereof to me, on, or before the said day first

mentioned. Given under my hand and seal, at afore-

said, the — day of in the year

A. M., J, P.
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TRESPASSES.

Form of a Warrant to levy the Penalty, on a Conviction

for rescuing cattle distrainedfor a Trespass; on the

3 G. 4. c. 32. Sec. 5, and 3 W. 4, c. 3.

County of> To A. B., one of the Constables of the

> township of , in the said county.

[Seal.]

Whereas, on the — day of , in the year of our

Lord one thousand eight hundred and , A. O. of
,

in the said County, yeoman, was duly convicted by and
before me, A. M., Esquire, one of Her Majesty's Justices

of the Peace in and for the said county, for that he the said

A. O.,on the — day of , at , in the said county,

did forcibly and unlawfully, and contrary to the Statute in

such case provided, rescue and take away, from and out of

the custody and possession of A. C, of , in the said

county, yeoman, certain cattle, to wit, two cows, and one
steer, which he the said A. C. had distrained for trespassing

and doing damage on the land of him the said A. C, at

aforesaid, and which cattle he the said A. C, was then and
there drivingand taking to the public pound at , in the

said county, to be there impounded for such trespass and
damage, according to law ; whereby the said A. O. hath

forfeited, and hath by me, on the said conviction, been ad-

judged to pay the sum of
,
part thereof, to wit, twenty

shillings, as and for the penalty imposed by the said Statute

for the said rescue of the said cattle, and the remainder be-

ing the sum of for the damages sustained by the said

A.C., by reason of the said trespass by the said cattle, pur-

suant, to the statute in such case provided ; And whereas the

said A. O. hath had due notice of the said conviction, but

hath hitherto altogether neglected and refused to pay, and
hath not yet paid the said several sums, or any part thereof

respectively ; These are therefore, in Her Majesty's name,

to command you to distrain the goods and chattels of the

said A. O., and on the goods and chattels so distrained, to

levy the said several sums ; and if within the space of five

days next after such distress by you made, the said several

sums, making together the amount of together wiih the

reasonable charges of taking and keeping the said distress,

shall not be paid, that then you do sell the said goods and

chattels, and out of the money arising by such sale, that you
do pay the said penalty of twenty shillings, to the Overseers

of the poor of the said township of , in which the said

offence was committed, for the use of the poor for the said

township ; and also the said sum of to the said A. C,

635
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being for the damages as aforesaid, returning to him the said

A. O. the overplus on deuiand, the reasonable charges of tak-

ing, keeping, and selling the said distress being first deducted
;

and if, upon diligent search by you made, you cannot find

any goods or chattels of the said A. O. whereon to levy, for

satisfying the said several sums, together with the fees on this

warrant, you are hereby further commanded to take the body

of the said A. O. and to commit him to the common gaol of

the said county, there to remain until he shall pay the said

several sums, making together the said amount of and

also the fees aforesaid,or until he shall otherwise be discharged

from the said gaol by me the said Justice ; and for so doing

this shall be your sufficient warrant ; and certify to me what

you shall have done in the premises. Given under my hand

and seal, at aforesaid, the — day of , in the year

above written.

A. M., J. P.

If the conviction is for breaking a pound, or delivering

cattle out of the same by any indirect means, the foregoing

warrant may readily be altered and filled up according to the

facts of the case. —m—
VAGRANTS. ;

J. Who shall be dkemed Vagrants, Idle and

Disorderly Persons, &c. .
'

II. Of their Apprehension, Examination, and

Punishment.
1.. IH. Neglect of Duty concerning Vagrants,

'; Rescuing them, or Assisting their Es-

cape, &/C. ..,-:',.:'

cil; IV. Punishment for Lodging Vagrants.
y. Charges of their Conveyance and Mainte-

nance. .

i.n VI. Appeal. ;-.•;?:.• •• m »; - •
, . , ,

-•M VII. Treble Costs. .-'f i.Mir'-'tc!] * -/ . - ^

|. Whq shall be deemed Vagrants, Idle and Dis-

orderly Persons, &,c.

. By die 33 G. 2, c. 1, See. 2. 1 V. 42, which relates only

to the town of Halifax.—It shall be lawful for the Justices of

the Peace in tlieir (General Sessioas, or for any one Justice
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out of Court, to send and commit to the said house of correc-

tion, to be kept, governed and punished, according to tlie

rules and orders thereof, all disorderly and idle persons, and
such who shall be found begging, or practising any unlawful

games, or pretending to fortune telling, con)mon drunkards,

persons of lewd behaviour, vagabonds, runaways, stubborn

servants and children, and persons who notoriously inispend

their time, to the neglect and prejudice of their own or their

family's support, upon due conviction of any of the said of-

fences or disorders. Perpetual.

This clause is extended throughout the Province, by the

32 G. 3, c. 5. 1 V. 293, by which it is enacted, '« That it shall

be lawful for the said Justices in their Sessions, or for anyone
Justice out of Court, in any of the counties or districts in the

Province, to commit to such work houses or houses of cor-

rection, all or any person or persons of the description men-
tioned in the second clause of the Act, hereby altered and
amended in the manner specified in the said clause, which is

hereby extended to the whole Province." Perpetual.

Note.—The work houses, or houses of correction men-
tioned in this clause, are buildings of that description, which

the Justices in the Sessions, and the GrandJury ,are authorised

to provide in the several counties and districts. Sec Title,

—

Bridewell.

By the 14 6l 15 G. 3, c. Z. 1 V. 186. All soldiers be- Soldicr», ?>t'B-

longingto His Majesty's troops in this Province, or seamen ™^" ofihe

or mariners belonging to any of His Majesty's ships or ves- cenlin o/her*

.sels, who shall be travelling or wandering within the said travelling

Province, and shall not have a Pass from the commanding ?
"*'o"*

»

officer of the regiment, company, or ship or vessel to whict

they belong ; and all idle and wandering persons who shall

not have a pass or testimonial from some Justice of the Peace

setting forth the place from whence such soldier, seaman, or

mariner, or such other idle and wandering person shall have

come, and the place to which they are to pass ; every such

soldier, mariner, or seaman, or other person, shall be deemed
idle and disorderly persons, and shall be proceeded against as

hereinafter directed.

Sec. 2. All persons who run away, or threaten to run who shall be

away and leave their wives or children upon any township, deemed idle

and all persons who unlawfully return to such township or ^"
per'aoni*^'*

place from where they have been legally removed, by order nnd how to

of two Justices of the Peace, without bringing a certificate '"-' pun's'je**-

from the township whereunto they belong ; and all persons

who, not having wherewith to maiiilaiii themselves, live idle,.

5?!. ,!•

:.
.'
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and refuse to work for the usual wages ; and all persons go-

iiig about to hc.g alms, shall be deemed idle and disorderly

persons ; and it shall be lawful for any Justice of the Peace to

commit such offenders, (being convicted in his own view, or

by confession, or by the oath of one credible witness,) to pri-

son, or to the house of correction, there to be kept to hard

labor for any time not exceeding one month.

NoTK. A lunar month of twenty eight days is here

meant, which a month always means unless otherwise expres-

sed. The warrant of commitment must specify a definitive

time, which mrst never exceed twenty-eight days. See 5

Burn's, 492.

II. Of their Appiiehension, Examination, and Punish-

ment. •

'

^i^^'oflinde •
^^ ^^^ '^ °^ ^'^° ^^"^^ '^^^ mentioned Statute, " It shall

" be lawful for any persons to apprehend offenders against this

Act, and convey to some Justice of the Peace, the persons so

apprehended, to be proceeded against as is herein after di-

rected ; and in case any constable, or other such officer, re-

fuse or neglect to use his best endeavours to apprehend or

convey to some Justice, any such offender, it shall be deemed

a neglect of duty, and lie shall be punished as is herein after

directed ; and in case any other person, chargerl by any Jus-

tice so to do, refuse or neglect to use his best endeavours to

apprehend and deliver to the Constable or such other officer,

or to carry such offender before some Justice, where no

officer can be found, being convicted upon view, or by the

oath of one witness, before a Justice, he shall forfeit ten

shillings, to the use of the poor of the township ; to be le-

vied by distress and sale of goods by warrant from any Jus-

lice.

L'enrching for Sec. 4. Any one or more Justice of the Peace, on re-

deserters and ceiving information that deserters, or any idle and disorder-
disorderly

]y persons are in any place within hi? or their jurisdiction,

shall issue his or their warrant to the constables to search

for and apprehend such deserters, or idle and disorderly per-

sons ; and in case any person apprehended upon any such

search, be charged before such Justice or Justices with

being a deserter from His Majesty's navy or army, or an

idle and disorderly person, or with suspicion of felony, (al-

though no direct proof be then made thereof,) to examine

such person, not only as othe place from whence he came

and where he was last legally settled, but also as to his

manner of livelihood ; the subslance of wiiicli examination

persons, ap
prehonditig

and exainin

ing them.
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AND PUNISH-

slmll be put in writing and be signed by the person so ex-

amined ; and the said Justice or Justices shall sign the same,

and trunsiuit it to the next General Sessions of the peace for

the county, or Special Sessions for the district where such
Justice or Justices reside, to be filed and kept on record

;

and if such person make it not appear to such Justice or Jus-

tices, that he is not a deserter, and that he has a lawful way
of getting his livelihood, by labour or otherwise, or proctire

not some responsible housekeeper to appear to his character,

and give security for his appearance before such Justice or

Justices at some other day, (in case the same be required,)

to commit such person to some prison or house of correction,

for any time not exceeding fourteen days, and in the mean
time to order the Overseers of the poor of the townsiiip or

place in which such person is apprehended, to insert an ad-

vertisement in the public newspaper, describing such suspi-

cious person, and any thing found upon him, or in his cus-

tody, and which he is suspected not to have come honestly

by, and mentioning the place to which such person is com-
mitted, and specifying, when and where such person is to

be again brought before the said Justice or Justices, to be

examined ; and if no accusation be then laid against him,

such person snail be discharged, or otherwise dealt with ac-

cording to law."

By the 26 G. 3, c. 6. 1 V. 256. All disorderly and
f/^M'."^"";

beggarly persons, who shall be found strolling in any part of
g!,7s and other

this Province, and who, on examination before three Justices disorderly

of the Peace, shall not be able to shew any visible means pe"on»-

whereby he or they obtain a sober and honest livelihood, it

shall be lawful for such Justices, to commit such person or

persons to the next gaol or bridewell, and to provide a mas-
ter or mistress for such person or persons, and to execute an
indenture or indentures in the usual form, to bind such per-

son or persons to any master or mistress who shall appear to

hire him or them, for such term of time, and on such condi-

tions as such Justices in their discretion shall think fit, not

exceeding seven years ; and all persons receiving indentures

as aforesaid, shall be entitled to the entire service and la-

bour of the person or persons so indented or bound, and
may sell or assign the unexpired term of such servant or ser-

vants, and the assignee or purchaser shall be as fully entitled

to the entire service and labour of such servant, as the per-

son who assigned the same. Provided such assignment shall

bo made in the presence of, and with the approbation of

three Justices of the Peace, and surety given, if required,

not to carry such servant out of the Province. Pei'petuaL

U
if
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KiHtuinntion Ky the 3^2 0. 3, c. 5. See. 5. 1 V. 291. The Jus-
"• "* 1''"*^* °* tices of the Peace coinmittini'any otFtMider to u work-hoiisp,

or house of correction, shall exainine him or her, as to his

or her place of settlement, if any, and note the same in the

warrant of commitment. Perpetual. '" *'';

The Forms for the apprehension, examination, and com-

mitment of a vnpr;int or disorderly person, under any of ilie

before mentioned Acts, will be found at the close of the Title.

The fine of ten shillings, mentioned in Sec. 3, first recited

under this division, must be sued for and recovered in the

same manner as in other ordinary cases of prosecuting for pe-

nalties, the requisite directions and Forms in which cases will

be found under the respective Titles,—'Information ; Sum-
mons ; Conviction ; Distress.

III. Neglect ok Duty concerniiiJo VAfiRANTs, ItRScniNc

THEM, OR Assisting their Escape.

By Sec. 5, of the before mentioned Act of the 14 &, 15

G. 3, c. 5,—' If any constable or other officer, or master of

any house of correction, be negligent of his duty in the ex-

ecution of this Act, or in case any person disturb the execu-

tion of this Act, or rescue any person apprehended, or pass-

ing by virtue thereof, or be assisting to his escape, and be

convicted thereof, upon the oath of one credible witness, be-

fore one Justice of the Peace, where such offence is commit-

ted, the person so offending, for every such offence shall for-

feit any sum not exceeding five pounds, nor less than ten

shillings, to the use of the poor of the township ; to be levied

by distress and sale of the offender's goods, by warrant from

such Justice ; and if sufficient distress cannot be found, it

shall be lawful for such Justice to commit the persons so of-

fending to prison, or to the house of correction, there to be

kept to hard labour for any time not exceeding two months."

With regard to prosecutions for the recovery of penalties

under the foregoing clause, the general directions will apply,

and the general Forms can readily be made to serve, which

are contained under the respective Titles,—Information;

Summons; Conviction; Distress; Commitment. * v,

,

' IV. Punishment for Lodging Vagrants.

= ^ By Sec 6 of the said last mentioned Act,—" Ifany per'

son shall knowingly permit any deserter, or idle and wander'

ing servant or vagabond, to lodge in his or her house, barn,

isr other out house, or buildings, and shall not apprehend I
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and carry Buch deserter, or idle servant or vagabond, before

8onie Justice, or give notice to some constable or other of-

ficer so to do, such person, being thereof convicted, either

on confession, or upon oath of one credible witness, before

a Justice, where such ofTence is committed, shall forfeit any
sum not exceeding forty shillings nor less than ten shillings

;

one moiety to the informer, and the other moiety to the

poor of tiie township ; to be levied by distress and sale of

goods, by warrant from such Justice ; and if any charge be

brought upon any township or place by means of any such

offence, the same shall be answered to the said township, by

such offender, and be levied by distress and sale of goods

;

and if sufficient distress cannot be found, such offender shall

be committed to prison, or to the house of correction, by the

Justice, for any time not exceeding one month.

Such directions as are suitable, and the requisite Forms,

which can be filled up so as to serve, in prosecutions upon

the foregoing clause, will be found under the respective

Titles,—Information, Summons, Conviction, Distress, Com-
mitment.

V. Charges op their Conveyance and Maintenance.

By Sec. 3, of the same Act last mentioned, " In case

any person, not being a constable, or officer, apprehend any

deserter, or idle wandering servant, or other person, and
deliver him to a constable, or convey him to a Justice, or if

any constable so apprehend and convey such deserter or idle

wandering servant, it shall be lawful for such Justice to re-

ward any such constable, by making an order under his

hand and seal on the treasurer of the county, to pay ten

shillings to the person so apprehending him, on producing

such order and giving a receipt ; and the Justices at the

General Sessions shall allow the same to such treasurer, in

his accounts, upon his producing the vouchers aforesaid."

By Sec. 5, of the Statute already mentioned, of the How offend-

32 G. 3, c. 5. " When any person committed as above, erssimiibe

shall be unable to labour, by reason of sickness or otherwise, wo'/k houW."
or that his or her earnings shall be found insufficient for his

or her support, if such person shall have a legal settlement in

any township within the county where such work house may
be situated, the expense of keeping and maintaining such

offender, or such part thereof as may exceed the amount of

s or her earnings, shall be defrayed by the township to

,
which such offender may belong, and shall be paid by the

Overseers of the poor of such township, on the certificate

81
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of the Clerk of the Peace, by order of the Justices in their

Sessions, that such expense has been fairly incurred ; and in

case such offender shall have no legal settlement in any

township within the county, the expense of maintaining him

or her, or the part thereof exceeding the amount of his or

her earnings, shall I >" defrayed by said county ; and the

Justice of the Peace committing any offender, shall examine

him or her as to his or her place of settlement, if any, and

note the same in the Warrant of Commitment.

''' VI. Appeal.

By Sec. 8, of the said last mentioned Act. " Any

person or persons aggrieved by any act of any Justice or

Justices of the Peace, out of Sessions, in or concerning the

execution of this Act, may appeal to the next General Ses-

sions of the Peace for the county or district, giving reason-

able notice thereof, whose order thereon shall be final."

VII. Treble Costs.

By Sec. 11, of the same Act, " Persons sued for any

thing done in the execution of this Act, may plead the gene-

ral issue, and give the special matter in evidence, and if the

action terminates 'P their iavour, they shall have treble

costs.

Order for payment of Reiotird for apprehending a Va-
1

grant ; pursuant to the M &; 15 G. 3, c. 5. 1 V. 186.

County or^ To A. T., Treasurer of the said county,

[Seal.]

Whereas it duly appears unto me, A. M., Esquire,,

one of Her Majesty's Justices of the Peace in and for the

said county, that A. O., an idle and wandering person, was

found wandering and begging, [or as the case shall be,] in I

the township of , in the said county, which said A. 0,,|

was this day apprehended and brought before me, by A. I,,

of
,
yeoman, in order to be dealt withal according to|

law, I do hereby order you to pay unto the said A. I., as

reward for apprehending and bringing before me, the beforej

named idle and wandering person, the sum of ten shillings,f

upon the said A. I., producing and delivering to you tliisj

order, and giving unto you his receipt for the same. Givenl

under my hand and seal, at in the said county, the-j

day of , in the year

U^ttrant tc

and 1
G. 3.

County of
^

the other C(

[Seal.]

Wher
Esquire, oni

for the said

orderly pers(

said iownshi

of you, are

I manding and
in the said

you accordin

I
said townshij

I and idle and
find upon sue

or some otlie

for the said

Herein fail y
— in the

I

of our Lord

County of

].
Esquire, one
for the said cc

I

Lord one thoi

The said

was born at -

the history of
he was last Iqi

hood.]

Taken and si^
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Oivrt'

The Fori
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IVanant to search Jor and apprehend Deserters, and Idle

and Disorderly persons; pursuant to the 14 fy 15

G, 3. €. 5.

County of) To A. C, one of the Constables of the

> township of , in the said county, and to

the other Constables of the said township.

[Seal.]

Whereas information hath been given to me A. M.,

Esquire, one of Her Majesty's Justices of the Peace in and

for the said county, that certain deserters, or idle and dis-

orderly persons, are lurking or wandering about within the

said township of , in the said county
;
you, and every

of you, are hereby rc(|uired, in Her Majesty's name, com-
manding and taking to your assistance, sufficient men with-

in the said township, (who are hereby required to assist

you accordingly,) to make a general search throughout the

said township, for the finding and apprehending of deserters

and idle and disorderly persons ; and such as you shall so

lind upon such search, you are to bring forthwith before me,

or some other of Her Majesty's Justices of the Peace in and
for the said county, to be dealt with according to law.

Herein fail you not. Given under my hand and seal, at

in the said county, the — day of , in the year

of our Lord ——

,

A. M., J. P.

i
, Examination of a Vagrant.

,

County of) The examination of A. O., an idle and

5 disorderly person, taken before mo, A. M.,

Esquire, one of Her Majesty's Justices of the Peace in and
for the said county, the — day of , in the year of our

Lord one thousand eight hundred and .

The said A. O., on his said examination saith, that he

was born at in , [and so proceed to trace out

the history of his life, so far as to ascertain the place in which
he was last legally settled, and also to his manner of liveli-

hood.]

Taken and signed, the day and year ^ A. O.
first above written, before me, > his X mark.

(('Vii-irti-'s A. M,, J. P. 3 , ;it'-

The Form of the conviction of any person as a vagrant,

I

or an idle and disorderly person, can be framed from the

general Form given under the Title,—Conviction.
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Commitment of an Idle and Disorderly Person to a Prison,

or House of Correction ; under theli fy \5 G. 3. c. 5.

County of ) To A. C , one of the Constables of the

5 township of , in the said county, and to

the keeper of the house *of correction at in the said

county.

Whereas A. O., was tliis day duly convicted before

me A. M., Esquire, one of Her Majesty's Justices of the

Peace in and for the said county, of being an idle and dis-

orderly person, for that he on the — day of , in the year

of our Lord , at in the township of
, jn

the said county, did go about from door to door, and did

place himself in streets, highways, and passages, to beg and

gather arms in the said township, in which the said A. 0.,

then dwelt, [or as the circumstances of the case may be.]

contrary to the form of the Statute in such case made and

provided ; and the said A. O., not having made it to ap-

pear to me, that he has a lawful way of getting his liveli-

hood, by labour or otherwise, he the said A. O., was by

me adjudged to be committed for the said offence to the

house of correction at in the said county, there to be

kept to hard labour for days, [or one month, as the

case may be,] according to the Form of the said Statute;

These are therefore to command you the said constable, to

convey the said A. O., to the said house of correction, and

him to deliver to the keeper thereof, together with this war-

rant. And I do hereby command you the said keeper, to

receive the said A. O., into your custody, in the said house

of correction, and him there safely keep to hard labour, for

the space of . And for so doing this shall be your

sufficient warrant. Given under my hand and seal, at

in the said county, the — day of
, in the year of our

Lord, one thousand eight hundred and
Note. If there is no house of correction, the party

may by the terms of the Act, be committed to prison, that

is to the common gaol. By the 32 G. 3, c. 5, 1 V. 293.

The Justices in General Sessions, with the concurrence of

the Grand Jury, may appropriate a part of the county or

district gaol as a house of correction or work house, for

which at large, see Title,—Bridewell, The period of com-

mitment, according to the words of the Act, cannot,

any case, exceed one month of twenty eight days.

in

ii. .--.ill (>i.;?

WAGGONS^, see CARRL\GES.
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WARRANT.
I. Search Warrant.

II. Warrant to Apprehend.

I. Search Warrant.

ih'

: house, for

A general warrant to search in all suspected places, is

not^od, but only to search in such particular places where

tlie party assigns, before the Justice, his suspicion, and the

probable cause thereof; for these warrants are judicial acts,

and must be granted upon examination of the fact. Searches

made by pretence of such general warrants, give no more
power to the officer or party than what they may do by law

without them.

Likewise upon a bare surmise, a Justice cannot make
a warrant to break any man's house, to search for a felon, or

for stolen goods.

But in case of a complaint, and oath made of goods

stolen, and that the party suspects that goods are in such

house, and shews the cause of his suspicion, the Justice of

the Peace may grant a warrant to search in those suspected

places mentioned in his warrant, and to attach the goods

and the party in whose custody they are found, and bring

them before him or some other Justice of the Peace, to give

an account how he came by them, and farther to abide such

order as to law doth appertain.

It is fit that the warrant express that search be made in

the day time ; and though they are not unlawful without

such a restriction, yet they are very inconvenient without it.

But in case, not of probable suspicion only, but of positive

proof thereof, it is right to execute the warrant in the night

time, lest the offender's and goods also be gone before the

morning.

Furthermore, such warrant ought to be directed to the

constables, or other public officers, and not to any private

person though it is fit the party complaining should be pre-

sent and assistant, because he knows his goods. 5 Burn's,
108-9.

With regard to the execution of the warrant, whether
the stolen goods are in a suspected house or not, the officer

and his assistants, in the day time, may enter, the doors
being open, to make search, and it is justifiable by the

warrant.

If the door be shut, and upon demand it be refused to

be opened by them within, if the stolen goods be in the

house, the officer may break open the door.

General
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If tiic goods be not in the house, yet it seems the offi-

cer is excused that breaks open the door to search, because

he searched by warrant, and could not know whether the

goods were there, till search made : but it seems that the

party that made the suggestion is punishable in such case
;

for as to him, the breaking of the door is, in the event, law-

ful, or unlawful, to wit, lawful if the goods are there, un-

lawful, if not there.

On the return of the warrant executed, the Justice hath

these things to do.

As touching the goods brought before him, if it appears

they were not stolen, they are to be restored to the possessor

;

if it appear they were stolen, they are not to be delivered

to the proprietor, but deposited in the hands of the sheriff

or constable, to the end the party robbed may proceed, by

indicting and convicting the offender, to have restitution.

As touching the party that had the custody of the

8 to parly" in goods ; if they were not stolen, then he is to be discharged;
whose posses-

jf gtoign but not by him, but by another, who sold and deli-lon goods are ,,' , , • 'r -. •'
, , • i.i

found. vered them to him, it it appear that he was ignorant that they

were stolen, he may be discharged as an offender, and be

bound over to give evidence as a witness against him that

sold them ; if it appear he was knowing they were stolen, he

must be committed or bound over to answer th^ fe^Qny.—

b Burn's, 109, 110. :4 ~. .

u As to warrants to search for stolen goods in cases of

'. ' summary prosecutions before Justices for stealing, see divi-

sion V., under Title—Larceny.

Information of Goods being Stolen, and of Supposed

..I
Si ..,f ; Place of Concealment. ,: If n , s« Ht ;r);

How goods
found on
search shall

be disposed

of.

Proceedings

oi<; ..I

County of > The information and complaint of A. I., of

3 , in the said county of
,
yeoman, made

on oath before me A. M., Esquire, one of Her Majesty's

Justices of the Peace in and for the said County, the— day

of in the year of our Lord one thousand eight hundred

and
The s;iid A. I. saith that within days last past, the

following goods of him the said A. L, to wit,—six silver

tab^Lspoons, one plated ladle, and one pair of plated candle-

sticKft, have, by some person or persons unknown, been fe-

loniously taken, stolen, and carried away out of the house

of the said A. I., at aforesaid, in the county aforesaid

;

and that he the said A. 1. hath just cause to suspect, and

doth suspect, that the said goods, or part thereof, are con-

jj'.j
'.I

.i *itJ i l\\ •^iii * 7%,
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cealed in the dwelling house of A. O., of , in the said

county, yeoman.

And thereupon he the said A. I. prayeth that justice

may be done in the premises.

Before me,

A.M., J. P.

^',' . Search Warrant thereon.

647

County of > To A. C, one of the Constables of the

5 township of , in the said county.

[Seal.]

Whereas it appears to me A. M., Esquire, one of

Her Majesty's Justices of the Peace in and for the said coun-

ty, by the information on oath of A . I., of , in the

county aforesaid, yeoman, that the following goods, to wit,

six silver table spoons, one plated ladle, and one pair of

plated candlesticks, of him the said A. I., have within —
days last past, by some person or persons unknown, been
feloniously taken, stolen, and carried away out of the house

of the said A. I. at aforesaid, in the county aforesaid
;

and Ihat the said A. I., hath probable cause to suspect, and
doth suspect, that the said goods, or part thereof, are con-

cealed in the dwelling house of A. O., of—
. . in the said

county, yeoman. These are therefore, in the name of our

Sovereign Lady the Queen, to authorise ^nd require you,

with necessary and proper assistants, to enter in the day
time into the said dwelling house of the said A. O., at

i

aforesaid, in the County aforesaid ; and there diligently to

search for the said goods ; and if the same or any part there-

of shall be found, upon such search, that you bring the goods

so found, and also the body of the said A. O., before me
or some other of Her Majesty's Justices of the Peace in and
for the said county, to be disposed of and dealt withal ac-

cording to law. Given under my hand and seal at , in

the said county, the— day of , in the year of our Lord
one thousand eight hundred and — . ;v. «. ;

: I . . ,
• -'

'
' /5

^
' II* Warrant to Apprehend. • .' ;^^

If a Justice see a felony or other breach of the peace Manner of

committed in his presence, he may in his own person, ap- appreheiidinj «r

prehend the felon. And so he may by loord, command any
person to apprehend him, and such command is a good war-

rant without writing; but if such felony or breach of the

peace be committed in his absence, then he must issue his

«:'.

n '

an offender.

,1A

>
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warrant in writing. Concerning sucii warrant, tiic follow-

ing points are requisite to be known.

1. For what causes it may be granted. -

2. What is to be done previously to granting it.

3. Howfar it is grantable on Suspicion.

4. The Form of it.

5. Indorsement of a Warrant in another country.

1, For tohat cases it may be granted.

There seerns to be no doubt but that a warrant may
be lawfully granted by any Justice, for treason, felony, or

any other offence against the peace ; also it seems clear,

that wherever a Statute gives to any one Justice a jurisdic-

tion over any offence, or a power to require any person to

do a certain thing ordained by such Statute, it impliedly

gives a power to every such Justice to make out a warrant

to bring before him, any person accused of such offence, or

compellable to do any thing ordained by such Statute ; for it

cannot but be intended, that a Statute giving a person juris-

diction over an offence, doth mean also to give him the pow-

er incident to all Courts, of compelling the party to come

before him.

Where a sum- But in cases where the King is no party, or where no

ITrnnlr '
""^^ corporal punishment is appointed, as in cases for servants

wages, and the like, it seems that a summons is the more

proper process, and for default of appearance the Justice

may proceed, and so indeed often times it is directed by

special Statutes.

Indeed, as a warrant deprives a man of his liberty, a

summons only ought to issue and not a warrant, without in-

formation upon oath. 5 Burn's, 532-3.

2. What is to be done previously to granting it.

It is convenient, though not always necessary, that the

party who demands the warrant be first examined on oath,

touching the whole matter whereupon the warrant is de-

manded, and that such examination be put into writing. 5

Burn's, 533.

3. How far it is grantable on Suspicion.

A Justice of the Peace hath power to issue a warrant

to apprehend a person suspected of felony, before he is in-

froper.
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indicted, and titough the original suspicion be not in liiinselfi

but in the party that prays the warrant. For the Justice is

a judge of reasonableness of the suspicion, and when he has

examined the party accusing, touching the reasons of his sus-

picion, if he find the causes of suspicion to be reasonable, it

is now become the Justice's suspicion as well as the party's.

Yet since the Undue execution of this power of the Justice

may prove so highly prejudicial to the reputation as well as

the liberty of the party, a Justice cannot well be too tender

in his proceedings of this kind, and seems to be punishable

not only at the suit of the King but also of the party grieved,

if he grant any such warrant groundlessly, and maliciously,

without such a probable cause as might induce a candid and
impartial man to suspect the party to be guilty.

But a general warrant, upon a complaint of robbery, to

apprehend all persons suspected, and to bring them before

a Justice, hath been ruled void, and false imprisonment lies

against him that issues such a warrant. 5 Bufn's, 533-4.

•ii

I:,

..I '

4. The Form of it. v;i i'-iUV.

be dir«Gt«d.

It is safe, but perhaps not necessary, in the body of the p]ace, wh«r«

warrant, to shew the place where it was made
;
yet it seems made,

necessary to set forth the county in the margin, at least if it

be not set forth in the body.

It may be directed to the sheriff, bailiflf, constable, or to ?°jy''°'°j*'*

any indifferent person by name, who is no officer, for the Jus-

tice may authorise any one to be his officer whom he pleases

to make such
;
yet it is not advisable to direct it to the con-

stable of the precinct wherein it is to be executed, for no:

other constable, and much more no private person, is com-:

pellable to serve it. ': 'jiM.iUin > .r.t.'

But in the case of an Act of Parliament, it is said, that

if the Act direct that a Justice shall grant a warrant, and do
not say to whom it shall be directed, by consequence of law

it must be directed to the constable ; and it cannot be direct-
,

[_^',

ed tothe sheriff, unless such power be given in the Act. i •!

The warrant may be styled in divers manners ; as,— in wlioae

1. In the naitie of the King, and yet the teste must be under Name to be

the name of the Justice that grants it out. Or, 2. It may be
™

styled or made only in the name of the Justice. Or, 3. It

may be made without any style, and only under the teste of

the Justice, or only subscribed by him.

Wheresoever the warrant is made in the King's name,
there it ought to be directed to all peace officers, for the King
is made a party. And so it may be done in alU other war-

82

n

I.I.-,
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rants, especially for felony, or for the peace and good behait-

iour, because it is the service of the King. ' '"i''f| '>»!J '»< ^ '<>

Regularly, the warrant, especially if it be for the peace

or good behayiour, or the like, where sureties are to be found

or required, ought to contain the special cause and matter

whereupon it is granted, to the intent that the party upon
whom it is to be served may provide his sureties ready, and
take them with him to the Jastice, to be bound for him ; but

if the warrant be for treason, murder, or felony, or other cap-

ital offence, or for great conspiracies, rebellious assemtlies,

or the like, it haih been said, that it need not contain any

special cause, but the warrant of the ludtice may be to bring

the party before him, to make answer to such things or mat-

ters generally, as shall be objected against him on the King's

behalf.

The warrant ought regularly to mention the name of

the party to be attached, and must not be left in general, or

with blanks- to be filled up by the party afterwards.

It may issue to bring the party before the Justice who
granted the warrant, specially, and then the officer is bound
to bring him before the same Justice, but if the warrant be

to bring him before any Justice, then it is in the election of

the officer to brmg him before what Justice of the county he

thinks fit, and not in the election of the prisoner.

It ought to set forth the day and year wherein it is

made-, that in an action bi^ught upon an arrest by virtue of it,

it may appear to hare been prior to such arrest ; and also in

cases where the Statute directis the prosecution to be within

such a time, that it may appear that the prosecution is

commenced within such time limited ; likewise where a pe-

nalty is given to the poor of the parish where the offence

was committed.

Finally, it ought to be under the hand and seal of the

Justice who makes it out.

The warrant of a Magistrate is not returnable at any

particular time, but continues in force until it is fully execu-

ted and obeyed, though it were seven years, provided the

Magistrate sabng live.

' A warrant to arrest the patty, " to the end that he may
become bound, &c,, to appear at the next Sessions, &c.,"

nfjeans tiie ne.vt Sessions after the arrest, and not after the

date of the warrant. Therefore the officer executing it, may
justify an arrest after the Sessions next ensuing the date of

the warrant. 5 jBurn'») 534<-7.

>I 'j{if tcA ;-.i'}'»rno 3os*><t ii.f? oi t::>t')«»iii> m) o) .•hjifo fiv"o
-'lli V ?;>
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\Mi. General Form 4tf a Warrant to Arrest.
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County "'}

Oi ;'

To A. C, one of the Constables of the

township of , in the said County of ^,

and to all other Peace Officers, respectively,

in the said county.

Forasmuch, as A. I., of , in the said county,- yeo-

man, hath this day made information and complaint upon

oath, before me, A. M., Esquire, one of Her Majesty's Jus-

tices of the Peace in and for the said county,—[here state

the crime or offence, aschp.rgod in the information.] These

are therefore to command you, in Her Majesty's mune, forth-

with to apprehend and bring before me or some otlier of Her

Majesty's Justices of the Peace in and for the said county,

the body of said A. O. to answer unto the said complaint,

and to be further dealt withal according to law. Herein fail

you not. Given under my hand and seal, at in the

said county, the — day of , in the year of our Lord one

thousand eight hundred and . .. . i^.. .

:/,: ,^
•'.> 'it'.'ua A. M., J. X •

5. Indorsement of a Warrant in another County. >

By the 54 G. 3, c. 15. 2 V. 122. Ifany person against

whom a warrant shall be issued, be out of the jurisdiction of

the Justice or Justices granting the warrant, any Justice or

Justices of the county, district or place where such person

shall escape, go into, be, or reside, upon proof on oath of

the hand writing of the Justice or Justices granting such

warrant, shall endorse his or their name or names thereon
;

which shall be a sufficient authority to the person bringing

such warrant, and to all other persons to whom th&same was

originally directed, to execute the same in such other^county,

district or place, and to carry the offender before the Justice

who endorsed the warrant, or some other Justice or Justices

of that county or place, and in case the q^ence be bailable,

and the offender be ready and willing to give bail for his ap-

pearance at the next sitting of the Supreme Court, or next

General Sessions for the county or place where the offence

was committed, such last mentioned Justice or Justices shall

take bail accordingly, and shall deliver the recognisance, to-

gether with the examination or confession of the offender,

and all other proceedings relating thereto, to the constable or

other person apprehending such offender, who shall (under

the penalty of ten pounds) deliver over the saiue to the Clerk

of the Supreme Court, or Clerk of the Peace of the county

f

SI I



052 WAIiaAMT.

or district where the offender is required to appear. And if

the offence be not bailable, or the offender shall not give bail

to the satisfaction of the Justice or Justices before whom he

is brought, the constable or other person aforesaid shall carry

the offender before a Justice of the proper county or place

where the of!ence was committed, tliere to be dealt with ac-

cording to law. Perpetual.
B«fore wljom 'pjjg Justice indorsing the warrrant, may (if he think

cimed.*
*
^Oj order the party, according as ho shall appear bailable or

not bailable, upon the face of the warrant, to be brought be-

fore himself, or some other Justice or Justices of that county,

or to be carried back into the county from whence the war-

rant issued.

It has been determined, that proof on oath of the hand

writing of the Justice who granted the Warrant, nmde before

the Justice of any other county to whom the same was ten-

dered for indorsement, is sufficient to oblige him to indorse

the same for execution within his jurisdiction. The Justice

by whom the original warrant is issued, has a discretion to ex-

ercise upon the matter submitted to him ; but the Magistrate

who merely endorses the warrant of another, is not answer-

able for the legality of it, which remains at the hazard of him

who first granted it. 5 Burti's, 537-8.
"

i

'•..- \y: UG^Trq''i\i: i .-.'.'l . / 'J. .vi .. .!;.«./ t
<' --Mi •)

')'- The Indorsement may be in the following Foi'm.

County of ^ Forasmuch as proof upon oath hath been

) made before me, A. R., Esquire, one of Her
Majesty's Justices of the Peace in and for the said county

of——, that the name A. M., is the hand writing of the

Justice of the Peace within mentioned ; 1 do hereby autho-

rise A. C, who bringeth to me this warrant, and all other

persons to whom the said warrant is directed, to execute

the same within the said county of—— . Given under my
hand, the — day of , in the year — .

^.. _.,...- -v^! ' ;»
'•'

.
' ' -'.A. Iv., J', r . '

•

1 - v" Concerning the execution of this Warrant, see Title,

;—Arrest.] ->\otv^i uajiUj -kj nauio :;.;. k.! ^ii(.»ia!«>j^cJj/jiuii;>u

WEIGHTS ANDMEASURES.
Standards of Bt thc 32 G. 3, c 21. 1 V. 32i All Weights and mca-

iT^Jf.!".?.""^
surctj used in this Province, shall be according to the stand-

ard of the Exchequer of England ; and the Tieu^urer of the
Menturer.

.^
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I
it

}

i

Province, as soon as may be, shall procure a sett of mea-

sures, long, liquid, and dry, and a sett of brass weights and

scales, and until such weights and measures shall arrive, the

weights at His Majesty's Ordnance Store shall be the Stand-

ard. And the Clerks of the market for each town shall pro-

cure therefrom a sett of weights according to such Standard,

which shall remain with them as assay weights, and shall be

marked with the letters Gii. : R."

Sec. 2. Every inhabitant of each town, respectively,

making use of weights and measures in the sale of any com-

modity, shall in one week after public notice given by such

Clerk" respectively, bring, or cause to be brought, their

weights and measures to be assayed ; for each of which as-

say he shall have two pence for his trouble, and no more
;

and the said Clerk shall cause such weights and measures to

be branded or stampt with the initial letter of the town,

where such assay shall be made. And whosoever shall hence-

forward sell or vend any commodity by weights or measuies

not so branded or marked, shall forfeit for every such of-

fence, twenty shillings, on due conviction thereof before any

one Justice of the Peace for the county wherein the offence

shall be committed, to be levied by warrant of distress and

sale of the offender's goods.

Sec. 3. The said Clerks shall inspect all weights and
measures, and for that purpose, once in three months, or

oftener if they see cause, shall visit every inhabitant selling

publicly by weights and measures, and shall have full au-

thority to seize all such, not stamped or branded as afore-

said ; and may assay, and mark, and dispose of the same
for their use, as a satisfaction for their trouble therein ; and
if any person shall hereafter be convicted of selling by weights

and measures less than the Standard hereby established, he

shall forfeit the sum of ten pounds ; to be recovered by bill,

complaint, or information in any Court of Record. Ferpe-

tual.

By the 33 G. 2, c. 6. 1 V. 50. No provisions or

goods of any kind shall be sold within the Province by
steelyards, (except hay,) under the penalty of twenty shil-

lings, to be paid by the person or persons offending, for each
and every default, and to be recovered before any of His
Majesty's Justices of the Peace;- ' ^£i»ii ' a:ii mj io ^r ,; h

Sec. 2. The Clerks of the market are empowered to

inspect all beams and scales, weights and measures, as well

of brass as of other metals, and also the steelyards used for

weighing hay, once in every three months, or oftener as

they shall see cause; not only those used by the inhabitants
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654 WEIGHTS AND MEASURES.

Appropria-
tion of finei,

&.C.

DirectioM.

ficUing publicly by weights and measures, but also those used

on board any ships or vessels, lying at any wharves, or at

anchor in any harbour, or by any person or persons selling

HB aforesaid, within the Province ; and the same to assay

And stamp, and dispose of as in said Act is directed, and

>under the same penalties ; and all masters of ships or vessclii,

fofusing admittance to the said Clerks of the market, shull

be liable to the same penalties as any inhabitant, in manner

and form as prescribed by the said Act, and to be recovered

in the same manner. Perpetual.

Note.—The Act here referred to, is the previously re-

cited Act of the 32 G. 2, c. 21.

By the 7 G. 3, c. 4. 1 V. 126, made to explain and

amend the foregoing Acts, it is enacted. " That for tlie

future, all fines and forfeitures incurred on the said Acts

shall be applied, one half to the Clerks of the market or in.

ibrmer, and the other half to the poor of the town where the

foffence shall be committed." Perpetual.

The proceedings for the recovery of the penalty of

twenty shillings, imposed by the first of the before recited

Acts, will be the same as in other ordinary cases of prosecu-

tions before Justices to recover penalties, and are described

and the requisite Forms, which may readily be filled up so

as to serve, are given under the respective Titles,—Informa-

tion, Summons, Conviction, Distress. The same will be

the case with regard to the other penalty of twenty shillings,

for selling by steelyards, until after conviction. As no final

process is mentioned for levying or enforcing payment of this

penalty, no such process of any kind can legally be issued

by the Justice. ;.. ,
•

, j uu, .. »'t?i;^ •- .-u ,... j .

:->-?

•>:••- l\'

WELLS AND PUMPS.
Br the 36 G. 3, c. 9. IV. 379. The inhabitants of I

Rauing Mo- towns, in their town meetings, may vote sums of money for

Tng^and ?e- sinking wells and furnishing pumps, and keeping the same

pairing Wells in repair ; which monies shall be assessed and collected in

and Pumps,
jjjg g^^^j^g manner as poor rates, and shall be paid into the

hands of the firewards, who shall apply the same for thel

:>/;..;. V jresaid purposes, and shall account for the expenditure to I

' > .i< the next General Sessions, and pay over the balance to theirl

successors. Persons who think themselves overrated, mayl

appeal to the next General Sessions, where the matter shall

be finally determined as may be judged equitable. If thel
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I

inhabitants of any town neglect to veto money for the afore-

gaid purposes, the General Sessions, on the complaint of

any three inhabitants, may amerce such town in the sun
requisite, which shall bo assessed, colle<:led, and paid in the

manner aforesaid.

Sec. 3. Whoever shull be found ^iiilty of wilfully in- Injurin^f or

juring or destroying any pump or well, in any of the public
vv*en*!i^or'

streets or lanes of any of the towns of the Proviiite, shall Fumpi.

on conviction thereof before any two Junlices of the Peace,

forfeit and pay a sum not exceeding five pounds, nor less

than forty shillings ; the one half thereof to the prosecutor,

and the other half to the firewards of the town wherein such

offence shall be committed, for the purpose of repairing such

pumps and wells within such town ; and in case the party so

convicted sholl be unable to pay the fine imposed, it shall

be lawful for such Justices to commit the oflfender to the

house of correction, there to be put to hard labour, for a
space not exceeding ten days nor less than five days. This

Act is made perpetual by the 48 G. 3, c. 24. 2 V. 23.

The proceedings for the recovery of the penalty under Directiont.

the foregoing Statute, will be the same, until conviction, as

in other cases of prosecuting before Justices to recover pen-

alties, and will be found together with Forms which can

readily be made to answer, under the respective Titles,—

Information, Summons, Conviction. As a warrant of dis-

tress to levy the penalty is not mentioned, it would rather

seem that no such warrant can be issued, notwithstanding

the words of the Act, concerning the commitment of the

party, " on his being unable to pay." He should however

be notified of the fine imposed, and the same should be de-

manded from him, and on neglect of payment, the warrant

of Commitment may be issued. A suitable Form thereof

may be easily framed from the general Form under the Title,

Commitment, or from the Form of a Commitment to the

house of correction, under the Titles,—Vagrant, and also

under other Titles. •"'' •'!''>!< '^ >...;<, ^u,-. ^;r(. - i
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A WIFE is so much favoured, in respect of that power Wife oommft'

land authority which her husband has over her, that she shall t>ng crime in

not suflfer any punishment for a bare theft in company with
or by coerdo»

or by coercion of her husband. But if she commit a theft of her huf
of her own voluntary act, or by the bare command of her *>*"*••
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It liable Tjf
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Wife cannot
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ny, in taking

her husband's
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If punishable
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wrong.
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time.

Wife may de-

tnandSureties
ot the peace
against her

husband, and
iie against her

husband, or be guilty of treason, murder, or robbery, in

company with, or by coercion of her husband, she is pun-

ishable as much as if she were sole, because of the odious-

ness and dangerous consequences of these crimes. And the

coercion of the husband is only a presumption till the con-

trary appear, for if upon the evidence it can clearly appear,

that the wife was not drawn to it by the husband, but that

she was the principal actor and inciter of it, she seems to be

guilty as well as the husband.

Generally, a married woman shall answer as much as if

she were single, for an offence, npt capital; against the com-
mon law or Statute ; and if it be of sucii a nature that it muy
be committed by her alone, without the concurrence of her

husband, she may be punished for it witliout the husband,

by way of indictment. But if a wife incur the forfeiture of

a penal Statute, the husband may be made the party to an

action or information for the same, (as he may generally to

any suit for a cause of action given by his wife,) and shall

be liable to answer what shall be recovered thereupon.

A wife herself cannot feloniously take her husband's

goods ; and though she take her husband's goods and deli-

ver them to a stranger, yet it is no felony in the stranger. But

she may be guilty of felony in taking her husband's goods

from the possession of another party.

If she shall commit any riot, or do any trespass or other

wrong, she is punishable for it, and if she be indicted for

such cause, without her husband, she only shall answer and

be party to the judgment ; and in such case the fine set upon

the wife shall not be levied upon the husband ; and as for im-

prisonment or other corporal pain, it shall be inflicted upon

the wife only, and not upon the husband, for his wife's act or

default.

If a woman who is a servant, shall marry, yet she must

serve out her time, and the husband cannot take her out of

her master's service.

Husband and wife cannot be witnesses for one another,

nor regularly against one another.

But a wife may demand sureties of the peace against her

husband, threatening to beat her outrageously, and a husband

also may have it against his wife. And in other criminal

cases, the wife may be a witness against her husband, where

she is the party grieved, but not in civil cases.

A wife cannot be bound herself by recognisance, but

her sureties onl)'. 5 Bwrn's, 557 <o 561,
!.'ijj /> iiiniti-.'"' in'v*. ',. j,M},l. .iiftttvlisHu i.'ii to u<>>:>i;>oi> v<
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(eo7)

'? '
:
'..''^ WILD BEASTS.

isance, but I paid

By the 3 W. 4, c. 70. 4 Vol. 243, Sec. I . The Courts "««•:». 'o"P

of General Sessions, in the several Counties and Districts of
*'*='"*""' ^°-

this Province, with the approval and assent of th« respec-

tive Grand Juries therein, shall and may establish v des and
orders for encourapring the killing of Bears, Loud Cerviers

and Wild Cuts, and appoint such rewards to be paid there-

for as they shall think proper.

Sec. 2. It shall and may be lawful for the Justices in

Sessions and the Gratid Juries to raise by asscsstnent, and to

collect in the same manner as County Rates arc assessed and
collected, such sum or sums as shall be necessary in the re-

spective Counties and Districts, for paying the rewards which
may be appointed, and shall from time to time become due,

under and by virtue of this Act. Temporary.
The following Temporary Acts are now in force, for the Moose,

preservation of Moose :

—

By the 6 Vic. c. 19, Sess. 1843. Sec. 1. Itshalland

may be lawful for the Court of General Sessions of the Peace

for any county of this Province, to make such rules, orders,

and regulations, respecting the setting, placing, opening, or

keeping open of any snares, traps, gins, nets, or pits, for the

catching or taking of Moose in such county, and generally

for their preservation therein, as shall or may from time lo

time be considered necessary or proper ; and the said rules,

orders, and regulations, at any General Sessions of the Peace,

from time to time to alter, vary and change,

Sec. '2. It shall be lawful for the said Courts of Gene-
ral Sessions of the Peace to affix -iny penalty for breach of

any such respective rules, orders and regulations, not exceed-

ing five pounds.

Sec. 3. x\ny penalty by any of said rules, orders, or

regulations imposed for breach thereof, shall be recovered be-

fore any two Justices of the Peace for the county wherein

the ollencc shall be committed ; and if upon due conviction

upon the oath of any one oi- more credible witness or witnes-

ses, the party oflending shall not pay the penalty adjudged,

lie shall be forthwith committed to the county gaol, to be

there imprisoned for one day for every five shillings of the

penalty. Provided always, that so soon as such penalty be

, the oflfender shall be discharged from imprisonment.

Sec. 4. It shall be lawful for any person or persons

whosoever, to cut away, destroy, remove or fill up, any such

»nares, traps, gins, nets or pits, so set, placed, opened or kept
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VVolve8>

open, in violation of, and contrary to, any such rules, orders

or regulations, so to be made as aforesaid.

By the 7 Vic. c. 73, Sess. 1844. Sec. ] . It shall be

lawful for the Court of General Sessions of the Peace for any

county or district of this Province, to make such rules, orders,

and regulations, f(>r directing the times and periods within

which the catching, taking, or killing of Moose Deer, and the

selling or offering for sale, and the buying of Moose meat,

within such counties and districts respectively, ought to be

restrained and prohibited, as shall and may, from time to

time, be considered necessary and prefer ; and the said rules,

orders and regulations, at any future Sessions of Peace from

time to time, to alter, vary, and change.

Sec. 2. It shall be lawful for the said Court of Gene-

ral Sessions of the Peace to affix any penalty for breach of

any such respective rules, orders and regulations, not exceed-

ing five pounds, for the offence of taking, catching or killing

of each Moose Deer, and not exceeding two pounds for each

offence of selling, or offering for sale, or buying, or causing

to be bought, any Moose Meat.

Sec. 3. Any penalty by any of the said rules, orders,

^r regulations, imposed for breach thereof, shall be recovered

before any two Justices of the Peace for the county wherein

the offence shall be conymitted ; and if, upon conviction, on

the oath of one or more credible witness or witnesses, the

party offending shall not pay the penalty adjudged, he shall

be forthwith committed to the common gaol, to be there

imprisoned for one day for every five shillings of the penalty.

Provided always, that so soon as such penalty be paid the

offender shall be discharged from imprisonment.

With regard to the proceedings for the recovery of the

penalties imposed under the foregoing Acts, and as to the

requisite Forms, see, respectively,Titles,—^Information, Sum-
mons, Conviction, Commitnoent. '

By the 8 Vic. c. 47, Sess. 1845. Sec. 1. Every

person being at the time an Inhabitant of this Province, who

shall kill a full grown wolf or a wolf whelp within any county

of this Province, shall be entitled to a bounty of forty shil-

lings for each full grown wolf, and twenty shillings for each

wolf whelp, to be allowed and paid i^n the manner hereinaf-

ter provided. ' " ' ' ' ' 7«<{> Vr , t. ^ rfK.::,.^: ,.. , ,

Sec. 2. Every person intending to apply for such

bounty shall take every wolf or wolf whelp killed by him, or

the head thereof, with the skin and ears entire thereon, to

one of the Justices of the Peace of the county in which such

wolf or whelp shall have been taken, and shall then and there

be sworn 1
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WILD BEASTS.

be sworn by such Justice, and shall state on oath the time

and place when and where every wolf or wolf whelp for

which a bounty is claimed by him was taken and killed, and
shall also submit to such further examination on oath con-

cerning the taking and killing such wolf or whelp as the Jus-

tice may require, and the statements made by him on such

examination shall be reduced to writing in the form of an
affidavit, which shall be subscribed by the person making it.

Sec. 3. If it shall appear to the said Justice upon such

examination that the wolf or whelp was taken and killed

within this Province, by the person applying for the bounty,

and that the mother of such whelp was not taken before she

brought forth the same, such Justice shall cut off and burn

the ears and scalp of such wolf or whelp, and deliver to the

person so applying a certificate of tho facts, annexing there-

to, the original affidavit made and subscribed by such person,

and every Justice who shall issue any such certificate, shall

regularly number all the certificates issued by him during

each year, and shall mark such number and year on each

certificate.

Sec. 4. The said certificate with the affidavit so taken

shall be by the person claiming such bounty forthwith trans-

mitted to the office of the Provincial Secretary, and there-

upon it shall and may be lawful for the Governor, Lieuten-

ant Governor, or Commander in Chief for the time being, to

draw a warrant on the Treasury in favour of such persons so

claiming such bounty, for such amount as is by this Act ap-

pointed to be paid, as and for such bounty on the killing of

wolves and wolf whelps respectively as aforesaid. iVoi

limited.
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WITNESSES.
By the 8 &; 9 G. 3, c. 2. 1 V. 147. When any poor Poor witness-

person shall appear on recognisance in any Court to give ev- es in cases of

idence against another, accused of any grand or petit larceny,
JfJ^'ano^ted

or other felony, it shall be in the power of the Court, at the their fees,

prayer and on the oath of such person, and on consideration '"'«"" 'he

of his circumstances, in open Court, to order the Treasurer
gurT'*

"^^*'

of the county in which the offence shall have been commit-

ted, to pay unto such person, such sum of money as to tho

said Court shall seem reasonable, for his lime, trouble, and

expense ; which order the proper officer of such Court shall

»nake out and deliver to such person, upon being paid for tho „

<' i

(.
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660 WITNESSES.

same six pence, and no more ; and such Treasurer shall, upon
delivery of such order, forthwith pay such sum to the said

person, or other person authorised to receive the same, and
shall be allowed such sum in his accounts.

Sec. 4. In counties where no County Treasurer shall

have been chosen, or in case such Treasurer shall not have
any money in his hands to pay the sum so ordered for the

attendance of witnesses, the same shall be paid out of the

Treasury of the Province. Perpetual.

By the 25 G. 3, c. 2. 1 V. 240. When it is found ne-

cessary to summon any person or persons as witjiess or wit-

nesses, to attend and give evidence in any trial, whose place

. . of residence shall be five miles or upwards from the place

bv aT^rr^ ^^^^^ ^he Court at which such trial is to be had or held, it

Witnessea re-

ridinf; more
than 5 mileB
from the

Court, mav

by a Justice

Punishment
of witnesses,
fornot attend-
ing according
to summons.

WitnesB to ba
paid his fees

before giving
evidence.

shall be lawful for the Justices in the several counties, to

issue a summons for such person or persons to attend as a

witness or witnesses at the trial of the said causes, which
summons shall be in the Form following. . ,

You A. W., are summoned, personally to be and ap-

pear before at on the — day of next, then

and there to give evidence in a cause depending in said

Court, between A. B., plaintiff', andC. D., defendant, and

not to depart without leave of said Court ; and in this you are

not to fail, under penalty of being found guilty of a contempt

of said Court. Witness , one of Her Majesty's Justices

of the Peace for the county of , this — day of
,

A. D.

Sec. 2. When any person or persons shall be sum-

moned to give evidence upon the trial of any issue between

party and party, or in behalf, or against any prisoner upon

trial, and such person or persons shall neglect to give his or

her attendance at the time and place mentioned in such sum-

mons, (not having any just or reasonable cause therefor, to

be allowed of by the Court, or Justice or Justices before

whom the trial shall be,) or wilfully withdraw himself, or

herself, before sworn, or shall refuse to give his or her evi-

dence ; in every such case, the party so offending shall he

liable to such pains and penalties, as such person or persons

would have been liable to, if he or they had acted in con-

tempt of a subpoena issued out of the Court at which such

person or persons attendance was so required.

Sec. 3. Provided, that no person shall be obliged to

give evidence in any cause, before he or she be paid his or

her reasonable charges for attendance, to be allowed of and

ordered by the Court, Justice or Justices. Perpclual.
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The following general Form will serve as a Summons
for a witness, on informations of felony, in prosecutions on
penal Statutes, and in other cases, in general, before Jus-

tices.

County of > To A. C, one of the Constables of the

5 township of , in the said county.

(Seal.]

Whereas information hath been made before me A. M.,

Esquire, one of Her Majesty's Justices of the Peace in and
for the said county of , that [here set forth the

substance of the complaint, as stated in the information
;]

and that A. W., of , in the said county, yeoman, is a

material witness to be examined concerning the same ; these

are therefore to require you to summon the said A. W., to

appear before me, at in the said county, on — the —
day of . at the hour of— in the of the same day,

to testify his knowledge concerning the premises. Herein

fail you not. Given under my hand and seal, the — day

of , in the year of our Lord .

A. M., J. P.

WOODS.
By the 1 G. 3, c. 5. 1 V. 67. The Justices in the Reguiaiion<«

several counties, annually, in their Quarter Sessions to be '» i^" ""de in

held in March, shall give in charge to the Grand Jury, to
Se««!""s,'-on.

, , II -1 •', f^erning fires

settle such regulations as they may judge most proper and in clearing

convenient to be observed by the inhabitants within the res- ''i"*^-

pective counties, for preventing damage by setting fire to

and burning the woods, underbrush, or marshlands, at un-

seasonable times, with as little prejudice as possible to the

clearing of lands in the new settlements, and the said Jus-

tices, in their said Sessions, shall settle and approve of such

rules and regulations for the purposes aforesaid as to them
shall appear most proper and convenient, to serve for the

year then next ensuing ; and shall also settle and appoint

such pains and penalties to be inflicted upon persons who
shall neglect or refuse to obey such rules and regulations, as

to them shall appear to be just and equitable. Provided,

that such pecuniary penalties to be inflicted shall not exceed

five pounds ; and that the prosecution for any offence against

tl>e Act be commenced within three months after the ofl'ence

committed. Perpetual.
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By the 14 &. 15 G. 3, 1 Vol. 185. Sec. ^. l( any

person shall purposely and maliciously set fire to any places

within the limits of the aforesaid reserved and ungranted ter-

ritories, and thereby destroy any of the young growth, or

timber trees thereon, upon due conviction before His Ma-
jesty's Supreme Court, Court of assize and general gaol

delivery, such crime shall be adjudged felony, and such per-

soPi so convicted, shall suffer as a felon.

Sec. 3. Provided, that nothing in this Act shall be

construed to extend to such fire wood and under wood as is

commonly used in the fishery, and shall be within half a mile

of the sea shore. Perpetual.

[Note. The reserves herein mentioned are tracts of

land, within this Province reserved, and set apart by the

Crown for the purpose of securing a perpetual fund for the

supply of masts and ship timber for the Royal Navy.]

WORK-HOUSES, sec, BRIDEWELL.

WRECK.
Securing By the 41, G. 3, c. 14. 1 V. 446, it is enacted,—That

wrecked vcs- all Wrecked, stranded, or abandoned ships or vessels, and ship-
•eli and good!

yy^ecked goods of every kind whatsoever, whether appertain-

ing to the vessel, cargo, or otherwise, which shall be forced on

shore, wrecked, or stranded upon the coasts of this Province,

or of the Island of Sable, or which shall be found floating on

the rivers, bays, or harbors thereof, or so near to the coast

thereof, as to be within soundings, shall be carefully preserved

for the right owners ; and the persons finding the same shall

give immediate notice to any one or more of the several oflScers

hereafter named, viz: to the sheriff of the county, coroner,

officers of the customs, officers of impost and excise, or Jus-

tices of the Peace, whichsoever of them, or either, or any of

them shall be nearest at hand ; and such officer or officers,

or a majority of them, if more than one shall attend, shall

immediately take all necessary measures for secu*!!,/: and pre-

serving of all such ships, vessels, goods, eftects, and property

of every kind, and shall proceed therewith as hereinafter di-

rected.

Plundering If any person shall plunder, steal, take away, or destroy,

or ciosiroying any ^vrcckcd, stranded, or abandoned vessels, or any kind of
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goods, wares, or merchandise, which shall be wrecked, lost, wrctke*! v.-!i-

stranded, or cast on shore, on the coasts of this Province, or «'''•"' a<'«'«l»-

of the Island of Sable, or shall steal or take away any kind

of shipwrecked or lost goods, wares, or merchandise, which

shall be found floating in the rivers, bays, or harbors of this

Province, or contiguous to the shores thereof, except so far es

may be necessary to bring the same to the shore, for securky,

or shall plunder, steal, or take away, any of the tackle, ap-

parel, furniture, or provision of any vessel, so found wrecked,

stranded, or cast away as aforesaid, (whether there be any Injuring or

living creature on board such vessel or not,) or shall beat,
perso"'^eiidla-

wound, or otherwise wilfully obstruct any person endeavour- vomingto

ing to save his or her life from such vessel, or shall put out s^>ve property

any false light, with intention to bring any vessel into danger, /Jso'"^^!".

in all such cases, the person or persons so oiTending, shall be

deemed guilty of felony, and being lawfully convicted thereof,

shall sufter death as in cases of felony without benefit of

clergy. [See the clauses of the 4 Vic. Sess. 1841, following

this Act, prescribing imprisonment for these offences.]

Sec. 2. Provided always, that when any goods or ef- Stenling

fects which are under the value of forty shillings, shall be lost, r'I!i'**;f„j„^•'I'l'ii 1
poous under

stranded, or cast on shore as aforesaid, if the same be stolen 40 sliiliing*.

without any circumstances of cruelty, outrage, or violence,

the person convicted of such stealing shall sufter only the

punishment which the laws direct in cases of petit larceny.

Sec, 3. All and every of the Justices of the Peace searching'for

throughout the Province, shall, upon information made before stolen sliip-

him or them on oath, that any kind of lost or shipwrecked w«;5=*^ed

1 r •! I'll- 11 goods, and
goods as aforesaid, or anything belonging to any vessel lost or securing the

stranded as aforesaid, has been carried away or concealed in offender,

any place whatsoever, such Justice or Justices shall issue his

or their warrantor warrants, for searching of all places where

the same shall be suspected to be concealed, and if any such

goods be found in the custody or keeping of any person or

persons whatsoever, who shall appear to such Justice or Jus-

tices to have wilfully concealed, or kept such goods from being

found, with a fraudulent intention, it shall be lawful for such

Justice or Justices to commit such person or persons to the

county gaol, there to remain until he, she, or they may be

delivered therefrom by due course of law.

Sec. 4. The officers hereinbefore named, or any one or po^inanding

more of them, when any vessel shall be in danger of ship- preserve per-

vvreck, or when any vessel or goods shall be wrecked or cast "ons and pro-

on shore, or shall be discovered floating as aforesaid, to re- P^l'^l
""'^

.

J J r .L • uu I J punishment
quire and command as many men of the neighbourh ^d as of audi ai re-

shall be thought necessary to assist in the preservation of the ^^*° ''•

ii

u
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lives of llie people on boanl such vessel, and to preserve ari(f

save the vessel's goods, or whatever else may be wrecked or

lost, or in danger thereof; and such officer or officers may,
if necessary, command the master or principal officer of any
vessel which may be at anchor near to the place where such

assistance shall be required, to furnish assistance with his or

their boats, and as many men as they can conveniently spare
;

and all persons, so ordered by such officer or officers to assist

for the purposes aforesaid, are required to give their attend-

ance accordingly, and to yield ready obedience to the orders

which such officer or officers shall from time to time give for

the accomplishment of the purposes aforesaid ; and if any
person or persons, when commanded by such officer or of-

ficer to give his or their attendance for the purposes aforesaid,

or when notified so to do, by a person appointed by such

officer or officers for that purpose, shall refuse to attend and
give his assistance, or shall disobey any of the lawful orders

which such officer or officers shall give to such person or per-

sons, concerning the premises, any one Justice of the Peace,

on complaint made thereof, on outh, shall commit such offijn-

der or offenders to the county gaol, for trial, unless he or they

shall give good security to appear and answer to such com-
plaint at the next General Sessions of the Peace for the coun-

ty or district wherein such offence shall have been commit-

ted ; and if such person or persons shall, on information to

be exhibited against him or them, be found guilty, he or they

shall each pay a fine not exceeding fifty pounds, or be im-

prisoned in the county jail for a term not exceeding six months,

at the discretion of the Justices of said Sessions, and accord-

ing to the nature and circumstances of the offence.

And for the encouragement of such persons as give as-

sistance to such vessels so in distress, or to the people or

crew thereof who may be in danger, or who shall assist in

the securing and preserving for the right owners, any pro-

perty whatsoever, which shall be wrecked, lost, cast on shore,

or found floating as aforesaid, such persons shall within thirty

days after the service performed, be paid a reasonable re-

ward for the same, by the commander, principal officer,

mariners, seamen, or owners of the vessel, goods, or pro-

perty preserved as aforesaid ; and the goods and property so

saved, or in default thereof, the vessel or her materials, shall

remain and be held in the custody of any oi- either of the

herein before named officers, until such charges be paid,^and

the officer or officers, and all others who shall aid in perform-

ing such service, shall be reasonably gratified for the assist-

ance which be or they have actually and fairly given concern'

t
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)rmation to

he or they

or be ini-

ix months,

nd accord-

ing tlie pren)ises. Provided always, that no person shall be

entitled to receive any gratification for his service, if during

the time thereof, he shall have been guilty of dishonesty, mis-

hehaviour, or disorderly conduct of any kind, and unless the

officer or officers, if any such shall attend and direct the mak-
ing of such salvage, shall certify the services actually per-

formed by each and every person who shall demand gratifi-

cation ; and the quantum of such reward or gratification lo

he paid to the oflicer or officers, person or persons claiming

the same, shall be adjusted and settled, on a reference to

he made to thfee of the neighbouring Justices of the Peace,

to be mutually chosen by the parties ; which Justices shall

adjust the quantum of the reward or gratification to be paid

to the persons employed in making such salvage, and such

adjustment shall be binding to all parties, and shall be re-

covered in an action at law to be brought in any Court of

Record, by the parties to whom the same shall be allotted.

In Case it shall happen that no person shall appear to How goodi

make his claim to all or any of the goods that shall be saved, s'J^'^'^ »hallbe

then the officer or officers in whose custody the same shall Jhen^no per-

be, shall sell so much thereof as will be sufficient to pay the boh appean

sum or sums of money adjusted and allowed for the sal- *** d"''", and
to DAV fsxticH'

vage thereof, with incidental charges incurred ; or if the ^ea.

goods are in danger of perishing, or of being otherwise lost

by delay, then the whole to be sold ; and shall put some
principal officer of His Majesty's Customs, or some other

responsible person, in case no such officer is present to re-

ceive the same, into immediate possession of the goods or

money remaining after payment of the salvage and costs

aforesaid, first taking an account in writing of the said goods

or money, to be signed by the officer of the Customs, or

person receiving the same ; afid if the said money or good.s

shall not be legally claimed within twelve months neH ensu-

ing, by the owner thereof, such of the good's as mtiy be on

hand shall be forthwith sold at public auction, and the mo-
ney arising from such sale, reasonable charges being first

deducted, with a fair and just account of the whole, shall

be paid into the Treasury of this Province, there to remain
for the benefit of the rightful owner, when appearing, who,,

upon affidavit or other proof made of his or their right or

property therein,, to the satisfaction of the Chief Justice^ or

one of the Justices of the Supreme Court, shall, upon his

order, receive the same out of the Treasury.

Sec. 5* Provided always, that it shall not be lawful Property in

for any person whatsoever, under pretence of making salvage r-hargeofano.

under the authority of this Act, or under any pretence what- " ***
'"

84
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i»e interfered soever, to nicddlo Of interfere with any kind of property, if

*"" '

there be found any person in the charge or custody tliereof,

unless such person shall require his assistance ; in which case

notice shall be immediately given to one or more of the of-

ficers herein before named, that sucli assistance is wanted,

and it shall be lawful for the master or other person or per-

sons having charge of any vessel or property so wrecked, or

in distress, or for the officer or officers who shall come to

his or their assistance, to repel by force any person wiio

shall dare to enter such vessel, or to meddle with such pro-

perty without his or their consent or orders ; and the person

who shall molest or disturb those having charge of such pro-

perty, and employed in making salvage thereof, or who shall

molest, insult, or disturb the officer or officers herein before

named, and those acting under his and their authority, in

and about the premises, such person, if convicted thereof in

the Supreme Court, or General Sessions of the Peace for

,
the county or district, shall be punished as for a misde-

meanor.
Perioni en- Sec. 7. If any person shall make, or assist in making,
deavounng to

^jjy j^^jg jj^ jj vessel, whether in distress or otherwise, with
ueitrov, or •'.

. ..^ „ . i i- ^

cause the Iom an mtention, wiltully to increase the distress, or to produce
of vesspfs, to the loss or destruction of a vessel, not being in distress, or
•u er death,

gj^j^jj gteaj^ \^[^q away, or destroy, or wilfully render useless,

the pump of any vessel, v/hether in distress, or not, if done

with a wilful intention to produce the loss or danger of such

vessel, or shall wilfully do any othtr thing, tending to pro-

duce the immediate loss or destruction of any ship or vessel

whatsoever, every such person shall be, and is hereby made

guilty of felony, without benefit of clergy. [See the clauses

of the 4 Vic. Sess. 1841, following this Act, prescribing

imprisonment for destroying any vessel in distress, or wreck-

ed.]
^cMoboread ggc. 9. The Clerk of the Peace on the first day of

of the Teace. every General Sessions, in every county and district, shall,

immediately on the opening of the Court, and before the

Grand Jury shall depart from the Court, distinctly read aloud,

every matter in this Act contained, and for every neglect of

doing so, he shall forfeit twenty shillings, to the person who

shall inform against him, the same to be recovered on con-

viction before such Court of General Sessions. This Act is

made perpetual by the 1 & 2 G. 4, c. 19. 3 V. 111.

By the 4 Vic. c. 5. Sess. 1841. Sec. 8. Whoso-

ever shall, by force, prevent or impede any person endea-
'

-

,

vouring to save his life from any ship or vessel, which shall

> be in distress or wrecked, stranded or cast on shore, whether

;
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he shall be on board or Hhall have quitted the sanu;, shall be

guilty of felony, and, being convicted thereof, shall be lia-

ble, at the discretion of the Court, to be imprisoned for the

term of the natural life of the offender, or for any term not

less than seven years.

Sec. 9. Whosoever shall unlawfully and malicioitHy

destroy any part of any ship or vessel which shall be in dis-

tress or wrecked, stranded or cast on shore, or any goods,

merchandize or other articles of any kind, belonging to such

ship or vessel, shall be guilty of felony, and being convict-

ed tliereof, shall be liable to be imprisoned for any term not

exceeding fourteen years. Ferpetual.

By the 4 Vie', c. 7. Sess. 1841. Sec. 22. If any
person shall plunder or steal any part of any ship or vessel,

which shall be in distress or wrecked, stranded or cast on
shore, or any goods, merchandize, or articles of any kind,

belonging to such ship or vessel, every such offender, being

convicted thereof, shall be liable to be imprisoned for any
term not exceeding seven years. Provided always, that

when articles of small value shall be stranded or cast on shore,

and shall be stolen without circumstances of cruelty, outrage

or violence, it shall be lawful to prosecute and punish the

offender, as for simple larceny ; and, in either cases the

offender may be indicted and tried in the county in which
the offence shall liave been committed, or in any county next

adjoining.

Sec. 23. If any person shall offer or expose for sale

goods, merchandize or articles, whatsoever, which shall have

been unlawfully taken, or reasonably suspected so to have

been, from any ship or vessel in distress, or wrecked, strand-

ed, or cast on shore as aforesaid—in every such case, any

person to whom the same shall be offered for sale, or any of-

ficer of Customs or Excise, or Peace officer, may lawfully

seize the same, and shall, with all convenient speed, carry

the same, or give notice of such seizure to some Justice of

the Peace ; and if the person who shall have offered or ex-

posed the same for sale, being duly summoned by such Jus-

tice, shall not appear and satisfy the Justice that he came
lawfully by such goods, merchandize or other articles, then

the same shall, by order of the Justice, be forthwith deliver-

ed over to or for the use of the rightful owner thereof, upon

payment of a reasonable reward, to be ascertained by the

Justice, to the person who seized the same ; and the offend-

er, on conviction of such offence by the Justice, shall for-

feit and pay, over and above the value of the goods, mer-

chandize or articles, such sum of money, not exceeding

five pounds^ as to the Justice sliall seem meet. Perpetual.

(J67
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Dirtciioni. The proceedings bcfure Justices, on infortnalions for

endeavouring to produce wrecks, for stenling wrecked goods,

and, for other felonious acts, mentioned in the foregoing

Statutes, will be the same as in other cases of felonies, and

will be found, with the requisite Forms, under the respec-

tive Titles,—Information, Warrant, Examination, Bail, Com-
mitment. Justices nhould be very cautious as to bailing u

party charged with any of the said felonies, and in every

heinous and aggravated case should commit him for trial in

the Supreme Court, and send thither the examinations taken.

With regard to the offence of refusing to attend and

render assistance towards preventing wrecks, preserving lives

of shipwrecked persons, or saving wrecked goods, on com-

plaint being made to any Justice, he must take the same on

oath, in the form of an affidavit, stating the facts, or ac-

cording to the general Form, under the Title,—Information,

setting forth therein the facts of the case. The requisite

Warrant in such case can be framed from the general Form

under the Title, Warrant, filling it up according to the facts

stated in the Information. When the party charged with

this offence is brought before the Justice, if he offer suffici-

ent bail, they must be bound with him, in the manner, and

according to the Form given under the Title,—Recognisance.

If he neglect to furnish such bail, he must be committed tu

gaol, to take his trial at the next Term of the Supreme

Court, in the county. The Cjmmitment can be readily

framed from the general Form under the Title,—Commii-

As to the offence of burning or otiierwise destroying

vessels, see, Titles,—Burning and Ships, &c.

Order of Justices, for payment of Reward to persons

rendering assistance to Vessels in distress, and at

,y wrecks ; pursuant to the before recited Act.
,

County of > The order and award of A. M., A. N.,

,i r. ^and A. R., Esquires, three of Her Majesty's

Justices of the Peace in and for the said county, made the

— day of , in the year of our Lord one thousand eight

hundred and . Whereas it has appeared unto us the

said Justices, upon the complaint and claim ofA. C, of

•, in the said county, mariner, that on the — day of

last past, at in the said county, the ship or ves-

sel called the of in the . A. F., master,

bound from in to in , was stranded at—— in the said county of— •—, and that he the said A. C.,

un5>n^/l Jl'idl »(i'>L>' Ifiit'r Djb vf tij >b?trc'



WRECK. 669

Uioni for

ed goods,

foregoing

nies, and

o re8f)ec-

Jail, Corn-

bailing u

in every

or trial iu

ons taken,

ittend and

rving lives

1, on com-

Q same on

Its, or ac-

formation,

e requisito

leral Form

o the facts

irged with

iffer suttici-

anner, and

cognisance,
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e Supreme
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witli grent labour and expense, did during — days, assist in

Raving the crew, landing and preserving the cargo, and get-

ting the said vesse' <*rcm the shore where stranded, [or as

the nature of the service may have bcen.| And whereas the

said A. T,, the said master, [owner or owners, or his or

their agent, as the case may be, J together with the said

A. C, are now present before the said Justices, for the pur-

pose of having th cluims and demands of the said A. C,
for such service as aforesaid heard and determined ; we,

therefore, the said Justices, having examined into the cause

and circumstances of the premises, upon oath, and all mat-

ters relating thereto, do hereby order and award, that the

said A. T., the said muster [or owner, as the case may be,J

shall, upon notice of thi« our order and award, pay him the

said A. C, the sum of , for his services of every

description as aforesaid. Given under our haads and seals,

at in the said county of , the day and year first

above written.

A. M., J. P. [Seal.]

A. N., J. P. [Seal.j

A. R., J. P. [Seal.j
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INDEX.
A, '

ABDUCTION, 1.
'

Abortion, see Miscarriage, 367.

ABSENTEES, 3.

Abuse, no assault, see Assault, &c. 23, Slander, 519,

Affray 10.

Access, see Bastards, 44.

ACCESSARY, 4,

Accident, see Assault, &,c., 23, and Homicide, 273.

Accomplice, see Evidence, 184.

Account Book, see Evidence, 179.

Accusation false, see Conspiracy, 118.

Actions against Magistrates, see Justices of the Peace, 308.

Adultery, see Marriage, 362.

Affidavits Voluntary, see Oaths, 380.

Affirmation of Quakers, see Oaths, 380.

AFFRAY, 10.

Agent ^c, see Larceny, 332.

Aiders &f Abbettors, see Necessaries, 4.

Allegiance, Oath of, see Oaths, 381.

Appeals, see Poor, 399, 424, and Rates, 441.

Apprentices, see Servants, 487.

Apprenticeship, gaining settlement by, see Poor, 412.

ARREST, 14.

Arson, see Burning, 88.

ASSAULT AND BATTERY, 23, also see Larceny, 322.

Assembly, unlawful, see Riot, 459.

Assessment, see Poor, 390, 396, and Rates, 435.

B.

BAIL. Of bail in general, 32.

For what offences Justices cannot bail, 33.

Where two Justices may bail, 35.

Where one Justice may, 37.
_

;

Where a Justice ought to bail, 39.

Personating bail, a felony, by 11 G. 3, c 3. 1 V.

166,-39.
Of the Recognisance of bail, 40.

Bakers, boc Bread, 79.
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Ballast, see {i>liips, 518.

Bank Notes, forging, circulating counterfeit, and stealing of,

see Bills and Notes, 76.

Banks of Rivers, see Rivers, 463.

BASTARDS, who shall be deemed, 43.

securing the maintenance of the child, 44.

securing the reputed father, 44.

bond of indemnity, 44. , , * , .

,

order of filiation and maintenance, 47.

right of the father or mother to the custody of the

child, 53.

making a false accusation of bastardy, 54.

murdering a bastard child, 54.

Battery, see Assault &,c., 23.
,

Beacons, see Ships, 517. ', '
.

Beasts, see Wild Beasts, 657.

BEEF and PORK, 70.

Beggars, see Bridewell, &c. 83, and Vagrants, 636.

Behaviour, see Surety, 598. .

^

Bigamy, see Marriage, 361.

Billeting, soldiers and militia, 74.

BILLS and NOTES, 76.

Binding in Apprenticeship, see Servants, 487.

Binding to good behaviour, see Surety, &c. 598.

Births, Rcgistery of, see Marriage, 362.

Biscuit, see Bread, 79.

BLASPHEMY and PROFANENESS, punishment of, 78.

BREAD, 79.
.

'

Breaking into a Shop, &fc., see Burglary, 85,

Breaking open doors, see Arrest, 19, and Warrant, 645.

BRICKS, 82.

BRIDEWELL &c. 83. ,
,

BRIDGES, 84. ;
'

BUGGERY, 84,
' '^

Buoys, see Ships, d.c, 517.

BURGLARY, 85, Also see Larceny.

BURNING, houses^ vessels, <fec., 88.,
•,i 1

!.'•!.

e.
•ii;i!'Hi \iir. .

!.')
,.

CARNAL KNOWLEDGE, &c., see Rape &c., 432.

CARRIAGES, regirfations concerning, &c., 90.

Carts, see Highways, 264.

CATTLE, regulations concerning &,c., 93. Marking, see

Common FreWs, 116.

Challenge to fight, see Affray, 10.
'"

CMEAI
Chimni
CLERK

COALS
COIN, i

Collectoi

Combine
Commisi
COMMr
COMMO
COMMO
Compoui
Concealn

Conjessit

CONSPI
CONST^
CONTAC
CONVIC
Coppers, s

Copy, how
Corn, see

CORONE
Connection

Costs, see

County Ml
County 'Ft

Criminal i

Cruelty to

Cursing, s

Cutting or

DEBTORS
Defamation

DESERTE
DISTRESS
DOGS, &c
Doors, breal

DOWER,
]

Driving Ca
DRUNKEN
Duties, see

OYKES, 15
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36.

Mit of, 78.

ant, 645.

432.

iking, see

CHEAT, 95.

CMmnies, see Fires, 210.

CLERK OF THE PEACE, appointment and duties of

<\lc., yy. .:i «ii '
' ' i. ''n'M V..".'.

COALS and Coal Mines, lOl. / ^ M
COIN, counterfeiting, circulating, bdse, &,c., 102. '

Collectors of Rales, see Poor, 393, and Rates, 434, 445.

Combinations among Workmen, see Conspiracy, 1 1 8.

Commission of tfie Peace, see Justice of the Peace, 292.

COMMITMENT, 105.

COMMON, 112.

COMMON FIELDS, 112. v •;

Compounding a Felony, see Larceny, 336*

Concealment of Birth, 117.

Conjession, see Evidence, 164, and Examination, 198*

CONSPIRACY, 118.

CONSTABLES, 120.

CONTAGIOUS DISEASES, 122,

CONVICTION, 126. ,

Coppers, see Coin, 102.
"

Copy, how far evidence, see Evidence, 170, 173.

Corn, see Grain, 249. ,1 '

CORONER, 136. ; t

Correction, House of, see Bridewell, &c., 83.

Costs, see Fees, 204.

County Rates, see Rates, 433.

County Treasurer, see Treasrrers, 6'ii3. ,•,, ...a\
Criminal Offenders, see Commitment, 93* •

'• v,'-a\

Cruelty to Animals, see Cattle, 93. ' ,'\ -\M'-<

Cursing, see Swearing, 608. . - .\,-.,

Cutting or Maiming a person, see Homicide, 275. Hi
'

'"l t)L...^iil-.)\\ : .illt'.> •
•'

. ," ,;l',"'i . -Vl"'' •

V I

1
• / I

DEBTORS, absconding, &c.. Statute concerning, 142.

Defamation, see Slander, 519.

DESERTERS, 143. .
. ,;^^.

DISTRESS, 147. etc .>:-': •. v/',^- :
DOGS, &c., 151.

Doors, breaking open in criminal cases, see Arr^»t, 19, and

i

Warrant, 645.
DOWER, 154. }K" , ,v.{i
Driving Carriages, see Carriages, 91. . »>.*,

DRUNKENNESS, 154. . .
- ..r.v.-.:'.'v,r-\

Dm<i€«, see Revenue, 454. '• /Ji!i '<>'•«

DYKES, 159. , ;h.--.-ri -^:^ ^ArM
85

.<..
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'.
I

.' "Ill i " >•' .?'.i !{•'•;

EELS, see Fish, 2-^9. ' ^'^ ''
'

o^^ 'Hi:-

Embezzlement, see Larceny, ;33*2. '^

ESCAPE, 161. ^•'''''" '^" » "'• ^•>''' '

EVIDENCE. Of Evidence in general, 163.

.
li *• .. <• ,;'; Of admissions and presumptions, 164.

'^:U '..• Of luritten Evidence, 170.

AiJl .»).;•» [ Acts of Parliament, 170. ^^ n .i. <,ii'..,i.

Records, &,c., 170. ;:jt/i iMf''

l/eeds, 175. .V'<;f/l/l

EnMes in Books, ^c, 179. "/i* ''t/J

Handwriting, 181.
' ^ 'I'v-

OZ" //ic evidence o/ iui/nesse«, IB I. !'>*•'

^*'i ,:r. Of examining witnesses, 189. ui'^..^

Of the manner of giving Evidence, 194.

Of Process for appearance of witnesses, 19J|

Sec further under Title, Witness.

EXAMINATION, in felonies, 197. ^ '

EXECUTION, see titles, Summary Trials, 569, 596, ad|

Trespasses, 634. •»-•,••. tiv* THi j. .i

EXHIBITIONS, Public, 202. "
• .'!.^ '^ ^

EXTORTION, 203. .\)>'\ Ail'
'

F.
'.'y\r.j\ 0" xya\

: v, c^, .I'l'v

'
' •. . \

Factor, ^c, see Larceny, 333,,

False Money, uttering, see Coin, 103. ^^Viui^^O S^v -

Fa/sc Pretences, see Cheat, 97. • aVviv.'.uK. wi v;A"

f\i/5e 7\)fcews, see Cheat, 96^i''> -^ niii-a/^S oop /)^\v\-^

FEES. Of Justices, Constables, and Witnesses, 204.

Felony, see Burglary, 85 ; Coin, 102 ; Homicide, 213

Larceny, 313, <fec.

Fences, see Trespasses, 624, 630.

FERRIES, 206. ^nrsici .-^'^ ,:ini[wR>;;a-I/! ,BiK/'i ;:

Fines, see Clerk of the Peace, 99, and Tresi^asses, 629, 63

FIRES, 209.

Firewards, see Fires, 209. •'
' <^^."«^- *

"

FIREWORKS, 214. '^-^ ''^
• '

'

FISH, 216. ' innf.-Tin -.. fc.JjO ijnt'vJr.'.nei /,
•

FISHERIES, 228. •
'

^ ^yuvttrT

FLOUR, 231. '^'^^ Ji.if

Forcible Entry and Detainer, 235. '
"

•

' '

"

''''

Foreigners, settlement and relief of, sec title Poor, 406.

FORGERY, 239. ' ' ttrtgvf>n t^a* ,r.;

Fortune Tellers, sec Bridewell, dec, S3, and Vagrants, 6!

•1; ii-'
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»
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V.,; c\--^^^

Fniucl, see Cheat, 1)5.

FllDESTONE, 241.

•ii ) >Jiu''.

I

ions, 164.
"i>,ri« .r t\.ci 'n\'

181. >' -

dence, 194.

mfne«ses, 19J

ess. ' ' - '

569, 596, aiiJ

lesses, 204.

omicide, 213

)asses, 629, 63i

v?> .•;";'

.1 .iiavvr

3 Poor, 406.

d VagruntSjt'

'i '•.,,'.- G.

IIAMING, 245.

GAOLS AND GAOLERS, 245.

Gates on private Wayt> see Highways, 26 L
GEESE, 248.

Good Behaviour, see Surety, iLc. 598.

GRALN, 249.

Grist Mills, see Grain, 249.

GUAGERS, 253.

Guide Posts, see Mile Posts, 363.

GUNS, Firing of, in any towns or suburbs, 255.

H.

Hawkers, see Pedlars, 386.

Health Wardens, see Contagious Diseases, 123.

Hearsay, see Evidence, 192. ..

Herrings Smoked, see Fish &c., 222.

HIDES, 256.

High Treason, see Treason, 622. *

Highwayman, see Larceny, 321.

HIGHWAYS, injuring or Obstructing of, 257.

Labour on Highways, 26 1

.

Establishing and Altering Roads and Disposing of Old
Roads, 270.

Expenditure of Public Moneyfor repair of Roads and
Bridges, 271.

HOMICIDE, 273.

Horses, see Cattle, 93.

House Breaking, see Burglary, 85.

House Burning, see Burning, 88.

House of Correction, sec Bridewell S:x., 83, and Va-
grants, 6.36. M't.vf u, ,:f

HUE AND CRY, 276.

HUSBAND AND WIFE, see Evidence, 182, Surety, &,c.,

600, and Wife, 656.

Hydrophobia, see Dogs, *fcc., 152. , , , n, >

I.

.; :.i- A/

Idle and Disorderly Persons, see Vagrants, &c., 636.

Imprisonment, sec Arrest, 22, Commitment, 105.



676

i

INDEX.

INCFiST, 2t:. '
. • . . • ,;... i

INDIANS, 278. ....'. •: -.i \U'

INDICTMENT, 279.

Indorsing a M^arrantin another county, see Warrant, 65 1^

INFANTS, 281.

Infidels, oaths of, see Evidence 183, and Oaths, 381.

INFORMATION, 283. *
• ."

Inns and Innkeepers, see Taverns, 613* ;
-

INSOLVENT DEBTORS, 288.

J. ^

'

Journeymen, see Conspiracy, 118, Highways, 263.

Juries, 290, also see Summary Trials, 553.

JUSTICES OF THE PEACE, Form of their Commission
and powers, &.C., under it, 292 to 302.

II. Oaths of Office to be taken by Justices, 302.

III. Some general Directions relating to Justices, &fC. 303.

IV. Their Indemnity and Protection in the right execu-

tion of their Office, and their Punishmentfor the

omissio7i ofit,3Q6. •
•

"•

... - . ., t.: ' •,^ ,V v.. :,.-. ;;"•/,, -M

L. • •":-

Labourers, see Highways, 263, and Servants, 488'. i

LANDLORD ArTD TENANT, 311. - . .A^/iHUi^
LARCENY, 313. i -o

^

I. Of Larceny in General, S13. ^ '''

II. Larcenyfrom the Person, 321.

•

•'\-'
' III. Larcenyfrom Buildings, Vessels, 8fC. 322^.-

IV. Larceny of Writings, Cattle, Trees^ c. 324.

V. Larcenies punishable by^Justices on Sum-
mary Conviction, 326.

VI. Larceny by Clerks or Servants, 332.

VII. Embezzlement, Pledging unlawfully,
'" ^c, 332. ''

'••••io.j U' yrAy.H^

VIII. Receivers of Stolen property, 335.

IX. Reward Sfc, for Return of stolen pre-'"
perty, 336.

Leafier, see Hides, 256. -
•

* ' ^^ .'^\^-\
\

Letters Counterfeit S^-c, sec Cheat, 96. '.s\A\

Letters Threatening, see Threatening, &c., 616k

LIBEL, 338
Licensed Houses, see Spirituous Liquors, 525, to 531,

Taverns &c., 613.

LIGHT HOUSES, 339. : - .; ;..

LIME
Lines]

LORJ
LOT^
LUM]
LUN.

Madnt
Maim,\
MALIC

.iN.l. iU
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rrant, 65t^

381.

63.

'ommissioa

2.

s, 8{C. 303.

ght execu-

mtfor the

.\

M.

88'. ...• r.

:i > i t ,

". )

[a^c. 324.

on Sum-

332. V

.\..U

Ito 531,

LIME, 339, - • • ^

Lines of Townships, see Township Lines, 620.

LORD'S DAY, 341.

LOTTERIES, 349. ^
LUMBER, 350.

LUNATICS, 355.

M.

Madness, see Dogs, 151, and Lunatics, 355.

Maim, 357,

MALICIOUS INJURIES, 359.

I. To Cattle, 359.

II. 2b Real or Personal Property, 360.

Manslaughter, see Homicide, 274.

MARRIAGE, 361.

Master, see Servants, 487.

Measures, see Weights & Measures, 652. ,

MILE POSTS, &c. 363.

MILITIA, 364.

Millsf see Grain, 251.

Millers, see Grain, 251.

Mines, see Coals and Coal Mines, 101.

Minors, see Infants, 281.

Misadventure, see Homicide, 273. ,

^

MISCARRIAGE, 367.

MISDEMEANOR, 368. ;;. .,

Moose, see Wild Beasts, f'57.

Murder, see Homicide, ^74, Bastards, 54.

N.

Navigation, see Ships, 517, and Wreck, 662.

NAVY, 368.

Nets, see Fisheries, 229.

NUISANCE, 370.

•i M'^ '
'

o.
\S ;

OATHS, 380.

Offset, see Summary Trials, 557, 594.

ORPHANS, 381.

,'aV^'"''

t I i. '
•;_'*. t.

,iU, Parents and Children, see Poor, 403.

,ii:
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^?

INDEX.

PARTITION, 38-2,—under title, Orphans, the proper title

at the head being by inadvertence omitted.

PASSENGERS, 383.

Paupers, see Poor, 404.
•''

' ' '
*''

Peace, see Surety of Peace, 598. ^ '
'

'

PEDLARS, 386. ^ ' ;
i

; .
'

PENITENTIARY, 387.

PERJURY, 388.

Petit Larceny, see Larceny, 321.

Pickpocket, see Larceny from the Person, 321. "

PILLORY, 389. • '^

Plague, see Contagious Diseases, 124.

Pledging unlawfullij by Factor S^c, see Larceny, 333.
Poisoning, see Homicide, 275, Miscarriage, 367.
Polygamy, see Marriage, 361. " ' '' '

'"^'''

POOR, 389. ' '•
' '^

;

I. Support of the Poor, 390.
Enactments respecting the support of the Poor, 390,
1. Of Overseers, 395.

Of the Poor Rate: ami herein. "/

Upon whom the rate may be made, 396.
Jfhat property is rateable, 397.

fVhere property is rateable, 398.
'^''•'^^

Of the proportion in which the rate shall be
made, 399.

'

'

'

" :
,

' ; ;
;'

; :\

Appeal ; and the power of the Sessions there-

upon, 399.

Of distrainingfor the Poor Rate, 401.

Of Relief, 402.
^'*'^" ^'"^

'

Of the liability of Parents and Children to

maintain each other, 403.

Of the Order of Maintenance, of Parents
and Children, 403.

Of persons deserting their families, 404.

[For punishment of those who desert their

wives and children, see Tide,—Vagrants.]

Of Relief in general ; and of the ordering of
the Poor, 404.

Forms of Summons,Warrant, and Order, 406,

Settlentkcnt of the Poor, 409.

Settlement by Birth, 411.

Bastards, 411.

Of Legitimate Children, 412.

Settlement by Apprenticeship, A 1 2.

Settlement by Hiring and Service, 4 1 1

Settlement by Serving an Office, 118.

II.

1.

2.

3.

4.

5.

6.

III.

1.

2.

3.

4.

IL
I.

1.

2.

II.

III.

IV.

,'itWO J-»ai'

^/:/'.]i'{)i^

POOR,
V
VI

VII

VIII

1

3

4

Posse C(

POUNDS
Prison, s

Process,

Profanen
Promisso
PUBLIC
Pumps, i

i^uakersj

RAPE, 4i

RATES,
I.

' Mt'-

IIL

IV.

V,

VI.

VIL
VIII.

Receivers,

recogn:
Record, se

liEGISTR

.,^'

[\\
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J Poor, 390,

3, 396. ^r^'
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fsions there-

e, 401.

Children to

of Parents

']ies, 404.

lesert their

-Vagrants.]

\ordering of

|order,406,

), 414.

418.

INDEX.

POOR, (settlement of, continued.)

V. Settlement by paying Taxes, 418.

VI. Settlement by Parentage and herein of Eman-
cipation, 419.

VII. Settlement by Marriage, 420. •
•

VIII. Of Removals, 421.

1. Who may and loho may not be removed, 421.

2. Declaration and Examination as to Place of
Settlement, 422. ." '

--

3. Warrantfor Removal, 423.

4. Appeal against the Order of Removal, 424.

Forms of Examinations and Warrant of Remo-
val, 425.

Posse ComitatuSy see Arrest, 19.
'-'' .

POUNDS, 428. "

Prison, see Gaols, 24.5. '
.
n^

Process, see Summons, 596, and Warrant, 645. ' •

Profaneness, see Blasphemy, 78.

Promissory I^otes, see Bills and Notes, 76.
'

PUBLIC GROUNDS, 428.

Pumps, see Wells and Pumps, 654.

679

i^uakers^ see Oaths, 380.

a.

R.

-J *, ; MRAPE, 432. •
•^^^'

RATES, (County,) 433..

I. Purposes for which Rates may be made and
levied, 433. *^^ '- ''

II. Appointing Assessors and Collectors, 434.

III. Making the Assessment, and herein of the Per-

sons and Property liable to be rated, 435.

IV. Collection of Rates and Prosecutions for the

same, 4^^. '« -^ '
-* •H^'i^^>'- -^"-^

V. Of Appeals, Ml, !'':' '' '^•/^^.'

VI. Expenditure of Money raised, 443. '
"

^

VII. Recovery of Penalties, 444.

VIII. Other Regulations concerning County Rates,
-I'viiJ 5>!uj ?.v»VVi 445. .',,«?;•.*< y.jsto'^ v.n;>-Mij.M .;

-

Receivers, see Larcenv, 335. *^'
v^'^ : njivw/-

•

RECOGNISANCE, 447. i.i.v->

Record, see Justices of the Peace, 291. •^^-
•

REGISTRY OF DEEDS, 452. -^^' '
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Registry of Marriages, Births, and Deaths, see Mar-
riage, 361. ^ ,, ,. , .,

Replevin, see Trespasses, 628. v

"

' \ "

RESCUE, 452. •

Restitution of stolen goods, see Larceny, 336. f

REVENUE, 453. ,, ,. o- . ,;

1. Tide Waiters, 453. •
.

, , > .^
i

2. Smugglingy 454.
RIDING DISORDERLY, 458.
RIOT, rout, and unlawful assembly, 459. ,t^^\ •

I. What is a Riot, fyc, 459.

II. Hou), and by whom, the same may be restrain^

ed, 462.
RIVERS, breaking ihe banks of rivers, felony without be-

nefit of clergy, 463. i|

Roads, see Highways, 257. ',
: .

"

Robbery, see Larceny, 321. .,'-

Rockets, see Fireworks, 214.
• Rogues, 6fc., see Vagrants, 636.

Rum, see Spirituous Liquors, 522.

*,.

S.

Sabbath, see Lord's Day, 341.
SALT, 463. .

SCHOOLS, 464.
SEAMEN, (Merchant,) 465.

I. Agreement, 465.
II. Absence and Desertion, 469. i ,

IH. Wages, 471. ,
'

;

IV. Secreting Seam£n, 416. „, ,
v

V. Sickness of Seamen, 476.

VI. Discharging, and leaving Seamen abroad, 477.

VII. Penalties and Forfeitures, 478. 1 1

1

Forms of Complaints, Warrants, Order, &c., 480.

Directions, 484.
, „...,., .

Search Warrant, see Warrant, 645.
. .;

iSeZ/'-dc/encc, see Homicide, 274.
, \. ^ ^

SERVANTS, 487. ..,.. ,:., uVt V; wi^.c.v^,^,^ -^ [^
I. Apprentices, 481. • m .'< ^*1 ' H'/^

II. Hired Servants, 488.
III. Regulations concerning Apprentices and Hired

Servants; by certain Statutes, 490.
1. Contract of Hiring, 490. •-!r/:i> J >

2. Desertion and Misbehaviour, 491. . ,^,-.., .

3. Ill treatment of Servants, 491

.

>
;

| i
•

'^.' V)',f.
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see Mar-
5.

be restrain-

without be-

.1

ibroad, 471.

r, &c., 480.

and Hired

/:.' r,}
•

..TVl-"

n.

H[.

IV.

V.

VI.

Harbounng and detaining Servanta, 49'^.

Incapacity of Servant in the Fishery, 492.

6 Selling Spirituous Liquors to Senants, 493.

7. Certificate of Service and Discharge, 494.

SESSIONS, 49'9.

I. Hoio the General Sessions are constituted and

of the Jurisdiction thereof, 499.

Of Summoning the General Sessions and who
must attend the same, 501.

Manner of proceeding at the Sessions, 504.

l^roceedings in Hearing Appeals, fyc, 605.

Of the power and duties of the General Ses-

sions in various matters, 506.

Of Special Sessions. 511.
.

'

Setoff, see Sunimarv Trials, 594.

SEWERS, 513. ' ;

SHEEP, 515,

SHERIFF, 516, -' ' " ^ ''

Shipmaster, see Seanien, 465-

SHIPS, &,c., 517, also as to burning Ships, see Burning, 88.

Shipivreck, see Wreck, 662.

SHOOTING AT &c., (Maliciously,) 518.

Shop Boo^, how far Evidence, see Evidence, 179.

Shop breaking, see Larceny, 323.

SLANDER, 519.

Smuggling, see Revenue, 454.

SOLDIERS, 520. '» '- • "

SPIRITUOUS LIQUORS, 52L
I. Licenses for the sale of Spirituous Liquors,

522.

Selling Spirituous Liquors without License, or

after the expiration thereof, 524. •
-

Hani;ing out Signs, 525.

Selling in any other place than the one specified

in the License, 526.

Order in Licensed Houses and when and to

whom Spirituous Liquors shali not be sold

orfurnished, 526.

Selling goods in Taverns, 529. '

Regtdations as to quantities in which Spiritu-

ous Liquors may be sold, 530, ,
'

,

Prosecutionsfor offences, 531.

Witnesses on Prosecutions, 532.

Application of Penalties^ 534 , .;>
; ^

Obstructing Clerks of Licenses, 634.

Recovery of License Duties, 534.

n.

m.
IV.

V.

vn.

VIII.

IX.

X.
XL
XII.

. Vi \
1

•
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i.u

XIV.

XV.

SPIRITUOUS LIQUORS, (continued.)

XIII. Suspending Licenses for violation of enact-

ments, 534.

Selling iSpiriluous Liquors on credit and secu-

rities and pledgesfor payment of the same,

535.

Regulations concerning Distilleries, 538.

Forms and Directions, 539 to 549.

Squibs, see Firewards, ^14.

Stabbing, sec Homicide, i^75. ,,, ^
.

•- "

Stealing, see Larceny, 313.

Stock in Trade, see Poor, 398, and Rates, 438.

Subpana to give evidence, see Witness, Oiji).

Suicide, see Coroner, 141.

SUMMARY TRIALS, before Justices, 549.

I. The several Statutes relating to the recovery of
debts befoi'e Justices of the Veace, 551.

Forms of Writs and Appeal Bonds, 560.

II Of the Persons who may, and those who may
'•<

' •?ii;iti not sue or be sued ; and herein of tlic Joinder

of Parties, 570.

Who may and who may not sue or be sued, 570.

Of the Joinder of Parties, 57 1

.

Of the time limited by Law for the recovery of
debts and establishin<^ matters of defence,

57-2.

Order and Manner of proceeding in instituting

and conducting Summary A Mom, 574.

The several grounds of Action, in general, ^'C.

and herein, of the Statute of Frauds, 576.

Of Promissory J^otes^ 676.

Orders or Inland Bills^ 581. ^

Goods sold and delivered, 5S3.

IVbrk and Service, 6S5.

Money paid and expended, 586. t

Jiloney had and received, 587.

Necessaries furnished, FreiglU, towards, and cer-

tain other grounds of Jlction, 583.

Account stated, 591.
.,vi ^iuWv' .W

Statute oj Frauds, 591. ,'"•

., .»
. rt .

The Defendant's set off, 594.
^^'^'''' "

"

Of Judgments, and the Proceedings nltending

and following the same, and herein, oj Jip-

peals, 595.

SUMMONS, 596.

Sunday, see Lord's Day, 341.

,^-^ov

\v> ,»

\ t\y

>*iofc

1.

2.

III.

IV.

V.

1.

2.

3.

4.

5.

6.

7.

v»

•I J'

^.\^^\

S.

9.

VL
VII.
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i of enad-

It and sccu-
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I, 538.

8.

I recovery of

:e, 551.,

300.

36 who may
f the Joinder

be sued, 570.

}
recovery of

of defence,

n instituting

ms, 574.

general, S^c.

luds, 576.

.H-

•f/s, and cer-

Vrf

rs allending

Supervisors, hoc Public Grounds, A'iS.

SUUE'IT FOR Till-: PEACE &, GOOD BEHAVIOUR,
598.

' I. For to liat cause it shall be frranted ^ 688.

H. ^t whose request^ and against whoniy it shall be

granted, GOO.

III. In what manner it shall be granted, GOO.

H,!v IV. How the Peace IVarrant thall be executed, GOl.

V. Of the.Uecognisance of the Peace, (302.

Suspicion of Felony, see Arrest, 15, also Warrant, 615.

» ' . • •

T.

Tannen, sec Hides, 256.

TAVERNS, 613.

Taxes, see Poor, 390, and Rates, 433.

Tenant, see Landlord and Tenant, 311.

THISTLES, 615.

Threatening, 8fC., 616.

Timber

M'

see Lumber, 350.

Tolls, see Grain, 251.

TOWN OFFICERS, 617.

TOWNSHIP LINES, 620.

TREASON, 622.

TREASURERS, (County,) 623.

(-<•' I

Treasury Notes, sec Titles, Bills and Notes, 76, Forgery,

239, and Larceny, 324.

Trees, (destroying) see Trespasses, 632. '
>

TRESPASSES, 623.

L Jlegulalions concerning Fences and of the recov-

ery of Damages for Trespasses by Cattle, G24.

II. Impounding Cattle, trespassing ; end herein of
Rescue, Pound Breach^ and Replevin, 627.

III. Regulations concerning Cattle going at large, G29.

IV. Destroying Fences, Walls, «?/c., 630.

V. Trespasses on Commons, 031.

VI. Persons trespassing on enclosed ground, 632.

VII. Trespasses by cutting down, injuring or carrying

away Trees, 632.

VII'. Proceedings ajter Judgment against a Trespasser,

634.

u.

Usury, see Sumjnary Trials, 581.

t\
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V.

%

^v\ V

VAGRANTS, 636. ^ M^r.

I. fVho shall be deemed Vagrants^ Idle and Dis-

orderly Persons, fyc, 636.

II. 0/ their Apprehension, l^xamination, and Pun'
''^ '•'''

ishment, 638.

III. Neglect ofduty concerning Vagrants, Rescuin^^

,; _^ ^ them, or assisting their Escape, 640. i
' ' IV. Punishment for lodging Vagrants, 640.

V. Charges of their Conveyance and Maintenanc^f
641.

VI. Appeal, 642. .
,
-

^

VII. Ti'cble Costs, 6i2. ^ '' ,i:^I'«n

Wages, see Servants, 489 to 492. .
• '

-.' i^-il' ;i
•"

jfa^g-ons, see Carriages, 90. ,

^ ^ . > .iv^isvc

WARRANTS, 645. ^ o,::v.k tm,,..

I. Search Warrant, 645. '';>-. k,

II. Warrant to Apprehend, 647,
WEIGHTS AND MEASURES, 652. '-

WELLS AND PUMPS, 654.

WIFE, 655.

WILD BEASTS, 657. '' -'''' '

'^^ .f:''X.:-^:'^y^m^^

WITNESSES, 659. " '

'

' -'.
''' '9^^^- -^.

WOODS, 661. ' ''' ^''
/ ' '; .'iv^^^

W'orJfc Houses, see Bridewell, 8a, • '' -< • • '/-'i^^'MV-

WRECK, 662. *^^
^;

liSi i:>a .1 ,

.-lo ,.tFV.llf^""^V,

tt>>,:v^^i;l^
.
^;r;Vv;.,,(>;V^iV.;u-^V .IJT

'.'... > ,

'

'
.'U .n:uvi,;:^iM>n. "I VI
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