THE

ONTARIO. WEEKLY REPORTER

AND

INDEX-DIGEST

JANUARY-OCTOBER, 1913.

EDITOR :
WALTER E. LEAR, EsQUIRE

OF 086000 HALL, BARRISTER-AT-LAW,

VOLUME XXIV.

TORONTO :
THE CARSWELL COMPANY, LIMITED
1913,






TABLE OF CASES

REPORTED IN

THE ONTARIO WEEKLY REPORTER, VOL. 24

A.
Ager.ots. Towrlia o iii i n i e e e 748
Aitcheson ats. Sheriff ..........:... NS e 614
Aldborough, Township of, afs, Patterson ............ 638
Allen v, Grand Valloy Rw. Co. .....0u0uvvunnisnnns 850
Ll T SR SO IS e e 405
Allen & Co. Ltd. afs Grocock ...............'uu.s 702
MRt aRo. BAICIAY covoieii i v Tl et 60
R W Be &k Tdovd i ciiciiiiinn oot i 546
Anderson Gls, FerguBon oo ... ... ... . oot st ie. o 68
Anderson & Grand Trunk Rw. Co., Re. .......... 43, 522
Anderson abs.. MeNally' ... .: ... oot niincittes 182
Arngevite ‘v-Goald onotir s vl s nEe s o 376
Antiseptic Bedding Co. v. Gurofsky ........ 493, 613, 881
ABBSLIODE 0. ATISIIONG o .vvvurinniinevinavinnsis 633
ATHSUDIESOREERIOOE S oo oo s i e v 960
Armstrong Cartage Co. v. County of Peel .......... 372
Arnprior v. The United States Fidelity & Guaranty Co. 718
Ash & Grand Trunk Rw. Co.,, Re ............... 43, 522
TR REL L e e e A 147, 441
Augustine v. DeSherbinin ...............c........ 115
Automobile Sales Limited v. Moore ............... 26
B.
M0 ABLOR Jo o et 147, 441
Baldwin afs Bank of Hamilton .................. .. 1
S ETFRET R C e i s 860
SRR . Mlligan .. ....co.ionsoins ity e 915
Bank of Hamilton v. Baldwin .................... 21
Bank of Montreal afs. Stuart .................. 118, 714
Bank of Ottawa a#s. Tucker ................... 363, 485
Barber Ellis Ttd. ats. Neostyle Envelope Co. ........ 885
T e ey o St 60
Barthelmes and Cherry, Re ...................... 979

.



v TABLE OF CASES REPORTED.

Barton's Case: «v.soaihi ines sy abtommiitt suhoy ol v she 211
Bashforth ». Provincial Steel Co. Ltd. .............. 334
Bastedo & Co. D. H. ats. Krehm Bros. Fur Co. ...616, 820
Baughart Bros v. Miller Bros. ............ccceees 629
Beahan v. NeVIIL oo wabisvionensesassninsosssvdias s sies 712
Becher v. Ryckman ....o.....coceeueurnvnnncnees 108
Beckman v, Wallace ... veviviivisvonennoneeanss 263
Bell Telephone Co. & Western Counties Electric Co.
als. CRODETES vt iy v o v sie Byt A NI 428
Ranner: ats. Geller. v.viannsssinsis pmososamdaieisicseins - 875
Banor ale. - SmMth e s aaade vy vl oaiy s i 521
. Berlin Lion Brewery v. Lawless «....oovveree--e 745, 983
Berliner Gramaphone Co. Ltd. ats. Gibbons, J.J. Ltd.. 508
Berthiaume afs. Sabourin «..ccoocineecececeecnes 559
Bickell v. Walkerton Electric Light Co. «...o.cveeree 446
Bigham 0. Boyd T.n.ccoscseasasnnnanipnennanrte sy 499
Bindon v. Gorman & Murray ......cccereccccers 98, 769
Birtiey als, TOPPOr .« cuasassasantamasssnrcrnss s shs 246
Bishop Construction Co. v. Peterborough «...ovovnes 261
Blackie v. Seneca Superior Silver Mines ssssaes. cuss 371
Risistell o Rayeroft vooidinic sesrrbaesniin 867
Bookler s, ROSGODETE. ~ ¥ sevesobnacnionh bR mis 59
Bl Bl UBrnish Loviosoon s esiumi R e s e s 877
S e R R R R Rl D 199
Footliin ate: Smith o coceisscarancnniads s Queiie 106
Poyd afs. BIGHMIR voviqvnrunnaacegonarans ot s 499
Brantford Street Rw. Co. ats. National Trust Co. .... 787
Breckenridge ats. Cardwell ......oovveecece SR 569
Tied 0 ROPATE. oo s mavisenB s iy bk CUER 864
Rricklet afs. Snell . i\ cvliciuesvs va Crvas v s Ko e aEaEE 28
Bright and Township of Sarnia, Be ....c.cocooverens 817
Biodio ate: Woolk, va ovr s asisevsdiamiavynss corrots 505
Broom v. Royal Templars Dominion Council ........ 62
BEowh Ros oo ohrevcicnuieinavaE Ry usRa b0 . 701
Browne ats. Canadian Lake Transportation Co. ...... 149
Brown v. Grand Trunk Rw. Co. oy smiias oo 255
Brown ©. THOMPSOD ...veeverrrssncrcsenracenens 967
Browne v. Timmins .....c.oeoveeviernenien... 187, 290
Bruce ». National Trust ......oooiveiiiiiiiiiinens 688
Buchan afs. GIBY .covevvencecoerervacnarnannnan 70
Bullen ats. Douglass .....ooveuvvereneans e 890
Burns afs. Matthewson ...u.eiieasvovnocacnecnenst 834
Burridge Estate, Be. ......ccovviniicianmeneennes 962

£



TABLE OF CASES REPORTED. ¥

Burrows v. Campbell .........ociiimicionisiiaeens 190
Rt i Butler = i T viir s s o e MUY e ki s 677
C.

)
BRI B il o oo oy vl sy i re e 442
Galdwall s Hughes © .05 0. .o i oap s ais v s 498
Ly e e R RO R R S S 160
Cameron -2 Bmibth . clas e rdiivivivas s BnEeay ¥ 67
Campbell, Be ....oovesvisovipnesesessasogvaines s 30
Campbell afs. Burrows ..........ocoveemveeneeenes 190
Campbell & Irwin, Re.....coovivniniinnneeneinnns 896
Campbell ats. Vogler ...........cocoiniiienneeenn. 680
Campbellford, Lake Ontario & Western Rw. Co., Re. &
i R S s S R SO R P T D 966
(Canada Brokerage ats. Graham Co. ................. R
Canada Carriage Co. ». Lea... .........coceiinnen 976
Canada Co. v. Goldthorpe ........cevvuiiveivienns 331
Canada Iron Corporation Ltd. afs. Sturgeon........ 684
(Canadian Birkbeck Co. afs. Leslie .........coovvnnn 407
Canadian Bridge Co. ats. Chwayka ............. 250, 370
(Canadian Building & Loan Association and City of
Dl e R Rl (e L 858
Canadian Explosives Ltd., Re. & Paterson ........... 486
Canadian Fibre Wood & Manufacturing Co. Ltd., Re 635
Canadian General Electric Co. ats. Fairweather ...... 164
Canadian General Securities Co. ats. Grills ...... 289, 547
(Canadian Take Transportation Co. ». Browne ........ 149
(Canadian Pacific Rw. Co. ats. Jones ............... 917
Canadian Pacific Rw. Co. ats. Pagliai .............. 518
Canadian Pacific Rw. Co. v. Swale ................ 479
Canadian Pacific Rw. Co. & W. J. Suckling & Co. ats.
A e e R PR S N S e 24
(Canadian Pacific Rw. Co. v. Walkerton ............ 50
Fabtinw. Ularke o .00 i v cnna it e 146
Capital Manufacturing Co. ats. Farah .............. 808
* Cardwell v. Breckenbridge ............cocoeeeenes 569
Carter v Foley O'Brien: «..ico.iiviveiinicanvioin 114
Carter gls. SGibBOl =i 5 e i SN S 821, 989
Carveth v. Railway Asbestos Packing Co. Ltd. ...... 151
© Casey v. Kamsas .........cooiniiiiiiiiiiiiii, 982
Case Threshing Machine Co.-ale: Stanzel - 4. aiiis 369

Cawson afs. Laidlaw Lumber Co. ..........L .. ..., 9%8



vi TABLE OF CASES REPORTED.
VUhaplin cals - Baldwin . oot c g s 860
Clispiinn: ¢, MoWHIBDEY ..o ivvsvine s ens ok 189
Gherry & Barthelmeg,: Res iiisiicai o e v 979
Christie Brown . Woodhouhe v s ain .y coviinson 619
Chitchyard iate: Morvif -t Saie Ui o S is v sty 313
Chwayka v, Canadian Bridge Co. .........c..... 250, 370
Cinnamon v. Woodmen' of the World .............. 379
Glarke: ais Canlin =0 Snsie i s s 146
Clark <p. ‘Robinel 5o i5ic.binsevvismsannetines - ngt 399
Clarke & Monds ». Provincial Steel Co. ..... e 287
Glarkson ale. . Shants.  Fihiis s sr sl i el &, 145, 596
Oldarkson v, Wishart: = ilan s ot sn i clanie. ot % 937
Clary v». Golden Rose Mining Co. ..........c.vuvnt. 813
Cleveland v. Grand Trunk Rw. Co. .....cc.vvvunnnn 586
Clinton. & MecCaughey; Be. oo dvininsnbvmvsiniin 910
Clinton & Pike and Reinhardt ... ovivsmiiis sy 910
Clinton & Rattenbury, Be.... ..ot ciaeesais 910
Cochrarie afs.  Therriatlt toidva vk s siaeiliai wilve v 964
Colien: afs: <X ollesiii os i oo wansssimmiciyinim ooz 66
Cole -v. Racife . Jvsfasinmub e b e st e 622
Coleman v. McCallum & City of Toronto ............ 470
" (Coleman ». McCallum, Robert & the Corporation of the
City of Toronto ..........coovnn.. el 754
Collingwood Shipbuilding Co. afs. Holden .......... 419
Eollitrao: Union- Traeb Qo i i v ool o e vhiisnis 761
E50ic ats. Baytrott L, dv. Lo dndiaisiau e G50 867
Cooper Kstate, Re Francis ........... R S 665
Cofdova Mines: Titd: ater Pretsick i ovn i coviiiiinn, 631
Cormack ats. Playfair .......c.vvieioenn, 56, 501, 989
(Simish. v Boles: s i i meiivals b diis LR T 8
OB B . vivos buinvs binveis v, o0 i al8, 6217 818
Coulter, L. & Wayside Publishers Ltd. afs. York Pub-
lishing Company. «.sueevevverrviiiiiiiiane. 384
BTt pooMGichells o s R A s T e 393
Crucible Steel (Co. w. Ffolkes v cov sfn s evian il 791, 983
Oy o Pebiotke i vi, st s iiiiiiedi sois v 357
D.
Dahl ». St. Pierre ..... e e G SRS O 705
e N S R R e PR S e e R e
AT (o R e R e e Sy B L e 612
Diyison - v-eThomipions, i, o0 saliasl e 604, 621
Denison & Stephenson v. Gillett Co. ............... 105

o



TABLE OF CASES REPORTED. vii

BeRherhinin als. ANTUStine. . . ivisv s D vivhin s, s 115
BRI BEREIRRIE - v iveve oo s ov o ambinn P wviie sin 749
BIIIOK. Gty GABCOYNO 4's v oimnisprvs snissisinn civphiio pia 865
RBRON ¥, DUNINOTY s afoieiivvies s s s v n TS SIS 25 e T4
Dominion Canners afs. Wall ........cvooviov.on 18,-11%
Dominion Nickel Copper Co. Litd. afs. United Nickel
Copper Co. Ltd. & S. G. Wightman ........... 462
T R R R ol i i IR o 545
dopgiais 0. Ballen - il it lianei vt b laaans 890
Drako-ais: Onip Limited < 5isia 15l dh o vmmatiah s s s 333
Baniore g DIZON- . ol s o v it T e e 74
T G R L SRR el R Ve A ) CRERE B e st 140
SEmee bl e Bet i oo i e ek Sy e 64
EOORE ity BOTNONG vici v oo o5 o s s 0i 2 Vodins iinbipinie 657
Dymond Colonial Co. Ltd. ats. Emmons ............ 735
E.
N H-Oocate, SAUSTIAN 5. o5 v s v 415, 637, 179
Eadie Douglas, Limited ». Hitch & Co. H. C. ...... 907
Hlola v MeRAE . v viGeiion v vviis sovmmi Rt e’ 259, 811
Eastern Construction Co. v. McArthur Co. J. D. ...... 628
L R A e S e e SN S e e 792
Ny A T R I GRS S B 800
e R o SR e e R S A ok 494
Rihoth = adg, "HBINI8 0 il Sl VT s a v v aehasth s 143
JIROEE ale. MoRenze i« oo n Siin gt ves jog 443
Rls - Bl o i s s ad s o s e 846
Wb o ol vl i e e e S e Y 48
Emations 4 Dymond s oo iR TR dabmm e i 657
Emmons v. Dymond Colonial Co. Litd. .............. 735
Empire Accident & Surety Co. ............ 208, 211, 807
Empire Limestone Co. v. McCarroll ................ 862
Employers’ Liability Assurance Corp’n. afs. Reichnitzer 157
T e IR R i e S B R G 15
T R R T s SRR SR SR e e 57
Exploration Syndicate of Ontario, Litd., Re & Olmestead 974
F.
Faill's Case, B8 «.cvcovviionnin.iaay ke R08, 807
Fairweather v. Canadian General Electric Co. ...... 164
Bl Jones oo v i 18, 672



viil TABLE OF CASES REPORTED.

Farah v. Capital Manufacturing Co. ............... 808
Hatmoy - 648, JORMEOI anise cilsiviom s Wb st e awiony R44
Fearguson ¢. Anderson i« iinwsa st iee iy 68
Ferguson and Hilly Bei' . sansns s st oe it 634
Farguson: afs.c-MoPherson. . svii, oo v oiiliiis s 871
Fetgoson: als: PRoor 00 2805 e isiiva v i ive i 634
Tfolkes afs. Crucible Steel Co. ..............u. 791, 983
Field ». Richards ..... L R O 605, 987
BHlinghamic Ba i oo L vadiihme s il ot 682
Tarlayeon: v OTBAM S oo SRR T e TR
Pitahiett o Fitehabt-C 0 s aduiian i aass vupih 109
Fitzgerald afs. McFarlane .......c.oncviiivniiiin R30
Flynn “afs: Pallandtaie. oo iaremiiovimde, 95, ?54
Foley Bros. ats. Widell Co. & Johnson ......... 636, 74®
Folay -O'Brien: ats.-Qarter: .. 0. ov v ailddn o5 e 114
Foley O’Brien ats. McIntosh .................c000 114
Foley O’Brien ats. Smyth ..........ooeveivvenn.. 114
ot ale. ToroDto: v iein i v oois s iiissileys spi ¢ 351, 1%
Forst & Co. ats. Warren, Gzowski & Co. ........ it 806
Fritzo o <Jelfa i sin o Jhves whiGne e Re e 610
Fritz v. Jelfs & Green .......uieiaoivedssivesin 643, 807

G.

Gage als, Hubbard: i vl ohwvnve dovainaiie 184
Gagoiate. Maglor s iic v i sov Fins A8 263
Galbraith ». McDougall i< .. iooioiin. S, 233
Gardhotse 0. Frwihi oo v mveniscrs dna i sve o 466
Garrett- v, GIbbone . o. i s v et e e 47
@Gascoyne #. Dinnick .....coicniiiniiiiiiiiiiiia 865
Gollar v SBenner i i S s R e et e 875
Gibbons, J. J. Ltd. v. Berliner Gramaphone Co. Ltd... 508
Gibbons -afs. Garrelt . o Bodliveas SRR b 247
Gibe- P Capter v oinh s o hiehacns i e 821, 989
Cillerts ale s inae piis sy ss b S s T e 0 71
Gillett Co. ats. Denison & Stephenson .............. 105
Calmony afs. R soiiiiam i Bmiiiaian SE b Sy hdd
et MeDieolds o v o o o 565
Golden Rose Mining Co. afs. Clary ........ T 813
Holdtielda oMo oo i ey i e e 878
Goldthorpe “ate; -Canada. Co. oo sercocnc i oviivivas 331
Good-gls: Sheardon-= oo o ovi i vl s 658, 753
Goold afs. Angevine ........ Fte s iR R e 3%6

o



TABLE OF CASES REPORTED. ix

Gorman & Murray als. Bindon ................. 98, 769
GHORETe -G08 QIRYAOR Tk 5 s ai i s i A e s e 23
Governors of University of Toronto ats. Scott ....... 325
Graham Co. v. Canada Brokerage .................. Y
Grand Trunk Rw. Co. & Anderson, Re ........... 43, 522
Grand Trunk Rw. Co. v. Ash, Re *............... 43, 522
Gendmmk Bw. Co. afs. Brown ... uvisaoviens 255 g
Grand Trunk Rw. Co. afs. Cleveland............... 586
Grand Trunk Bw.- Co. gds. Niles- ..i:. oo iamsiid. 73
Grand Trunk Rw. Co. afs. Simmerson ........... 403, 816
Grand Valley Bw: Co. afs Allen .i.... diivi e, 850
Grand qle. McManemy ... i i iaivasiians 100
R 0 BChRN i Tan 5 1 o a v s Ce it s ey 70
o i e T S S | SRRy 23
Green ats. North American Exploration and Develop-
B g R 449, 843
GresmEe.cATmeslrong 5 ol s St e s e D 960
Grills ». Canadian General Securities Co. ........ 289, 547
Gnp-Tanated v Drale s 0 N DV 333
Broeock ¢ Rllah &-Co: Did, oot S0 i n s e 702
Gurofsky afs. Antiseptic Bedding Co. .......493, 613, 881
H.
Haines v MR o et e o v ore’s 1
R WA U o i A e i e ne kb e 216
Hamilton & Canadian Building & Loan Association, Re 858
Hamilton & Mackenzie, Be ......vievvevnvssaniins, 965
Rl ton= e = DM 7 7055 cnins somare i oos s Vabol 454
A ion W BImythe. il i vr s T e s e 809
L e B R SR A A RSB e 523
U e I R S e S RS O e 354
e e O N el i s e e 88
T B N S R e e e el L S S 143
L S el T R RS G 824
e T R S 695
TR MOOID 1, o v oce o vhonr i fomadvuss 10
Hay u. 20080 R e siiin e T ba e e 116
Hayes & Lailey . Robinson ................c...... 789
Henderson-alacPhordl Ceta s oo o v 819
Hicks ». Smith’s Falls Electric Power Co. ........... 556
BRI & FerpuBson, Be . ov.vicoiiveiviorsornssigs 634

B Be LAWIB .o o i vih bt ik 270



X TABLE OF CASES REPORTED,

Hill, William J., ats. Toronto, City of ............... 388
Hitch & Co., H. C. ats. Fadie Douglas, Limited ...... 907
Hobba ‘dfs: “WHhite: ... oo s ittt iR oo e ot s 483
Holden ». Collingwood Shipbuilding Co. ............ 419
Holden: atés Frnopdell=0 iovsy e insriding: 419, 986
Holownakage ale. B i vai gl ol i G oo ity N3 00T
Holt TimberiCo., Lad.als; Ivegon ... i iy 433
Home Building and Savings Ass’n. v. Pringle ........ 889
Home Furniture Co. afs. Trowbridge ............ 181, 481
Honsinger v. Honsinger & Small .............. 0.0 R18
Honsinger & Small afs. Honsinger ...........c.coveus R18
Fiooabeps 6 Nrith i o e G e ey 67
Horan ale. Saturday Night ..o Sl e 80
Elotrum-& Nageriey. (Ba ol it dnobe ol v 800
Howayd. als. MAYHDC 0w 50 oo Tt e i suate s 617
Howga u SHAW . iv i cvnd S i e e Sty e 283
Eahbard ¥ Gage .. s Sl LT e e e i 184
Hudson v. Smith’s Falls Electric Power Co. Ltd. ...... Ha9
Hughes afs. Caldwell . ... cove e, sabs ssniioin 498
Hutchinson Co. v. McGOWAN . ..vvvvvvoeeeinneennen 969

i &
Imperial Paper Mills of Canada, Ltd. v. Quebec Bank . 930
Imperial Portland Cement Co. afs. Rogers .......... 766
Independent Cash Mutual Fire Ins. Co. ». Winterborn 6
Ireson v. Holt Timber Co. Ltd ..............cocieen 433
Trwin and Campbell, Re .........ccocvvvuieinennnns 896
s Gardhotse s o i e e 466
Irwin, Hawken and Ramsay, Fe .................... 878
Ttalian Mosaic and Marble Co. ». Vokes ............. 970
J.

JuckmmrrcWorthe s n S e i s 252, 506
JReues gl Martan e e e 457
JANNIRon: Bl oniisn i il i o s 391
SSEviE- o LaMDb v R o e e 220
Ualls @ Greon pis Frite~t oo s i cvin i 643, 807
AT o e RS S R R RS s L 610
Jenckes: Machine Co. afs. Wallberg ........ ..o 788
Johnlonm-re Bar ey -o¥ L iRl Sau T U 44

Jones v. Canadian Pacific Rw. Co. .........coviienn 917

O



TABLE OF CASES REPORTED. x5

donen vate: FAeoNeY - St i v s e s e 18, 672
L e e B R S B s e S R 525, 615, 842
K.

T T e R R NI s P e 982
T T A e S 711
T e T 1 e e e R SR e S s e 4 690
Kennedy v. Kennedy .......c....cv.00. 626, 786, 875, 943
K arn-&oPiggotbs B oo i et iy 863
Ketcham & Ottawa City;'Be ... .. don oo adiiii, 113
BtartlesalMoody =i s i S L A e e 676
Bangs Uolleps prPoolein s i ilive dhvaesiane suda e 601
R B T e T S T S B G S e 738
LS o TR B T e e S o o e PuP e V31
O S DR Bl O v ek e e s s 612
Krehm Bros. Fur Co. ». D. H. Bastedo & Co. ....616, 820

L .
T T T e R S e R S P R Ny A S S 300
Laidlaw Lumber Co. v. Cawson .....c.covueeeernesn 978
Lake Erie & Northern Rw. Co. & Myerscough ........ 535
L8 L T R LR e S IS o il Jares st S . 220
7] TG A L e o e I R S SR 111
Haporte 4 WSO =00 L R D s 543
Liarcher 9. Sudbury, "Lown ol iive . tlian et i o 659
Lawless ats. Berlin Lion Brewery .............. 745, 983
S S B S S e i R 655
Tien afs. Canada Carriage Co..o ..o vonn o ivonnrrinms 976
Renkle v Maxehall ... e e b 9%, 513,979
T Duc als. Pepperas .......ccccciciooainseaniosen 563
Thoi ORI e o R e S S S S S T S 761
Léslie v. Canadian Birkbeck Co. .................... 407
L RV A S RSP R SR P 191
B U W R ey 546
POl T R U O gt 685
London Machine Tool Co. afs. Strong .............. 365
London & Western afs. Stauffer .................... 627
Lony v B e et s b naienonis 826
Long v. Toronto Railway Co. ...............c....... 39
- Luuciani ». Toronto Construction Co. Litd. ........ 319, 381

B RIng - o e 738



xii TABLE OF CASES REPORTED.
M.

McArthur Co., J. D. afs. Eastern Construction Co. .... 628
McCallum & City of Toronto ats. Coleman ........ 470, 154
McCarroll afs. Empire Limestone Co. ............... 862
McCaughey & Town of Clinton, Be ................. 910
McConkey afs. Regan .........ccovvviviiniinnienes 138
McConkey afs. Knibb .....cvoviiiioiviviinnanne. 731
McCoubrey and City of Toronto, Re ................ 904
McCracken Re & Soulliere ......c.cviviivieniviness 400
Macdonald, John, & Co. Ltd. ». Henry E. Teasdale &

Helena Augusta Kate Teasdale ................ 534
Macdonald ». Toronto Rw. Co. vovuwviinial sns viiianias 281
McDougall ». C. Clovis Paille, Executor, ete. ........ 912
MecDougall afs. Galbraith ....... .. coeivies s s 233
McFarlane v. Fitzgerald ..........cccoiivieiiniiiins 230
McGowan afs. Hutehinson Co. ....oovieeneenecnnnnn 969
McIntosh v». Foley O’Brien ........cc.oovnnnnneen.. 114
McKay ats. Haines .......ocoevuinvnnennceenecns 1
Mackay and Nelson, Re ...ccooovemnneecreenennne. 963
Mackenzie Estate, Be . ...covecensorsnasnevinnaaces 678
MeKenzie v, Blliott ... oo iivis cofoneinvonee soaose 443
Mackenzie and Hamilton, Be ........ccveeiinnenn. 965
McKenzie afs. Kelly «oovoveieeeiniiiieaniiien.. 711
McKillop, A. & Sons, Ltd. & Union Bank of Canada... 549
MecLaulin, McDonald v. McLaulin, Re .............. 448
MecLean afs. Dicarllo .oo.cvoiviiveiineeriorenaannes 749
McLellan afs. Smyth . ..oovieiiiiainian 740
McLeod afs. GodSon . ..ccveieavanroanenerioeeonnss 565
McMenemy v. Grant .........cooiniiiieiiiiiiin., 100
Mektillan:o: Stavert ot el Sl s oa e T oS 936
McMurray afs. NOTIAN . .vovevneenniruniniianeenns 532
McNair v. MeNair .....cocvneeenen. e, L 390
McNally v. Anderson .......coovenieineeieinniie, 182
MiePhetaon v FergusoIl { .o isiuvivsiasms sntosna siniss 871
McPherson ». U. 8. Fidelity Co. ........... .00, 482, 690
McWhinney afs. Chapman ........................ 189
Madigan afs. Scully ...........o.ooiiiiiiLLL 251, 368
Baichimion v Wigin -« o0 e e e 855
LT AT T ) e T e S S S e e e 714, 884
Mantreuil afs. Ontario Asphalt Block Co. Ltd. ....... 838

Maple Leaf Portland Cement Co. ». Owen Sound Iron
WorkB o i e S o v 790

9



TABLE OF CASES REPORTED. xiii
Marh & Wolld, Be. . i o sdibn sy n sulvisdnsls oo vk 144
March v. Stimpson Computing Scale Co. ... .......... 591
Marsh afs. Vandewater .....coevooevssonoesanesees 133
Marshall ats. Leckie ...ccovnivnntnaccoaaaans 92, 513, 979
Martin o HowWard. o0 oiiismnes veiine e senseids 617
Martin v. JACQUES «..uvvereeneennnuecsnrasnnseeens 457
Martin v. Middlesex .......coveeeerecanscosaaoness 869
Mason afs. Goldfields ........ccooeevenonvanseionias 878
Matthewson vo BUIDS i veilhnssinssivas snasnsisaines 834
Meade ats. Eagle .....cvvvverencncnniscnnnnnns 259, 811
Meaford Elevator Co. Ltd. v. Montreal Transportation
Company, Limited .........cooiieiiniiinenns 946
Meaford Elevator Co. Ltd. ats. Playfair ............. 946
MEreaith: v Slammin: o ii i s i i e s e e 155, 315
Middlesex afs. Martin .......c.ccqivvvaorninencarien 869
BERY Do BRI & o o e s s s M S 523
Miller Bros. ats. Baughart Bros. ...............0.00 529
MACr ats HANEY s v s sa v s S s adaEy Do 354
Milligan afs. Bancroft ............oooviiiiiiinn 915
Mitehell afs. Croft™ ' v/, e 393
Mitehell afs. Peake ., . o.ivos o caidisenibyirtenta vuietod 291
Monteith aff. Phillips . ....cvicessecesionnnosnoss 143
Montreal Transportation Co. Ltd. ats. Meaford Ele-
Ll B R B¢ B R R S e o e 946
Moodie ¢ " HEWKIDE oievveicaiingsims vinessatinsise s 10
Moody v. Kettle ...oovvvvniniiiiiiiiiiiinniiiens. 676
Moore ats. Automobile Sales Limited ............... 26
Moore v. Robert Hyland Realty Co. ................ 34
Morgan v. Thames Valley Garden Land 0% 23 5o i 163
Morris v. Churchyard .........ccooons P 313
Morrison ats. United Injector Co. ........cvveennn. 608
Mulhall afs. SIMONS «.voveevrerronesinnscoansoasnns 736
Murray ». Thames Valley G. L. Co. ........ 52, 161, 311
Myers v. Toronto Rw. Co. ......oovvnnnee sereeeans 452
Myerscough & Lake Erie & Northern Rw. Co. ........ 535
N.
Nation: HuskeriGa "Bassis semcr .. oo o v voniva oo, 385
National Portland Cement afs. Rogers .............. 361
National Trust Co. v. Brantford Street Rw. Co. ...... "8y
Wationnl Prost-als; Braee - ici v coaviiliiinboimn 688

Nteon & Madkay Re occiiiciiaviviiiviiiviiang 963



xiv TABLE OF CASES REPORTED,

Neostyle Envelope Co. v. Barber Ellis Litd. .......... 885
Nevih ats. Beghn 350 uatisaiemmecrionnsn gt inas 712
NV, NEY. TCocs covnomiin aibiisain sy in y ot s diren 193, 873
Niagara & Ontario Construction Co. v. Wyse & U. S.

Fidelity & Guaranty. Co. ....vavnneeiviiinniasn 302
Nicholls' Estate, Bel s ciaiinngi s, sevinises oo R16
Niles. . Grand Trunk Rw. Co. vucsvecniiiviiensiess 73
Nopran -1, MEMULTAT s oo i s ouatenie s aioroie soivbiom esis o s 532
North American Exploration and Development Co. v.

EREOTE 7 < or it S e e o ARG Sy G ey 449, 843
North Gower Local Option By-Law, Re ............ 489
Northern Crown Bank ats. Townsend ............... 516
Northern Ontario Fire Relief Fund, Trusts, Re ...... 459

()}
OBrien “ats.. Finlayeon: <. s iiiciaiois s ieidng 7R
Ollman.v.. City of Hamilton .. ... .cieiiaiii dia.s 454
Olmstead and Exploration Syndicate of Ontario, Ltd.

e i v R BN I R R TR T 974
O’Neil 0. Harper ......ccovvieniioreonionungonnses 88
Ontario Asphalt Block Co., Ltd. ». Mantreuil ........ 838
Ontario & Minnesota Power Co. ats. Rainy River Navi-

gation €0. . vviveiriineiiiiiiiii i e 897
Ontario & Quebec Rw. Co., Re & Strong ............. 966
Ottawa City, Re & Ketchum .......c..coviivieeeeens 113
Ottawa Gloucester Road Co. v. Ottawa .......... 344, 984
Owen Sound Tron Works Co. ats. Maple Leaf Portland

Clernenit Qi v i viviubediometions e vo Rutidislss oo 790

1.8
Pagliai v..Canadian Pacific Rw. Co. .........ooonvenn 518
Paille, C. Clovis, Executor, etc. ats. MeDougalt . oL e 912
Pallandt v. Flynn . ..vovveenvrnnennennceneenaes 95, 254
Parks v. SIMPSON . .vvvveueiiiirraiiieiaiiiinanen, 71
Paterson, Re ...ocoeeenveccinertaneariniaiaieinay 752
Paterson & Canadian Explosives Limited, Re ......... 486
Patterson v. Aldborough, Township of .............. 638
Peke v, Mitchell . .ooiivoi voon oo s duils nuis st 291
Peel, County of, ats. Armstrong Cartage Co. ......... 3R
Peonook 0t QUTTY 000 i s vl S Guseisim s v 357
Pepperas v, LBDUC T . divhsia ot oo vivassmidiale v ov 563




TABLE OF CASES REPORTED. XV

Peterborough ats. Bishop Construction Co. .......... 261
TRt o SHTOndOraon 5.0 oS e vostei vl Sl s s e 819
Ehtlling Betate Be .. .o v covnisiivie s R vl e 185
Phillips, Re Ethel Gladys, an Infant ................ 709
T G BT ) R S R R R 655
Lo Y R e R AR SRR S e A e 743
L L T R R R S e S R P R PP g2 863
Pike and Reinhardt & Town of Clinton, Re .......... 910
RRINERTE 0, 2 COTIIREK S s s it s we e 56, 501, 988
Playfair v. Meaford Elevator Co. Ltd. ............ts 946
Eoole gl King'e: Collegar o coovan oo s Soaanntn 601
RODU PR NberIe sl s i e e e S 792
Pratt v. Robert. Hyland Realty Co.i.....ii. ivieyviae 34
Pressick v. Cordova Mines Ltd: . .c..ovviveiiniaiss 631
Pringle ats. Home Building and Savings Ass’n. ...... 889
EROOtOY W00 L5 S b e e bR 527
L TGRG T R ) o M R s S S S CU b R o 353
Provincial Steel Co. ats. Clarke & Monds ............ 287
Provincial Steel Co. Ltd. afs. Bashforth ...:......... 334
BTOWA V. SPBICE o5 s et o vh e a1t o e v 329
PRLOE 0l SOPEY ., . cal, i o S e A R ke 526, 962
Purse v. Ferguson ............ooiiiiiiiiiiiiinnn. 634
Q.

Quebec Bank afs. Imperial Paper Mills of Canada Ltd. 930

R.

YIRS e Nl S B G TR 140
T GOl S o e i ko R et R b hdd
B R G D WRBICHWE 0 oo vi s e viiinoios sivs e o R P o b e 397
L e Ve R I DR R S 111
B e e e e 689
e L B e LR N SR A SRS R S P 265
Hres Walo Gardhonse v, IrWn i ooh s vismindi s e 466
R. ez Rel. Martin v. Jacques «..........cooviuioaann 457
R. ez Rel. Sabourin v. Berthiaume ......... .00 559
Racing 8 G 0la 5 st i st s s aiistndices 622
Railway Asbestos Packing Co. Ltd. ats. Carveth ...... 151
Rainy River Navigation Co. ». Ontario & Minnesota

Power OO e i vy o e T 897

Rainy River Navigation Co. v. Watrous Island Boom Co. 905

B



Xvi TABLE OF CASES REPORTED,

Bemiey ¢. Toronto Bw..Co. oin v s vibe gty 953
MEakin S Winyatd, Ba . . i ivnnirn b s Mn st s v 63
Rattenbury & Town of Clinton, Re «....ovvvvennnnn. 910
Rayoroft agis. Blaisdell vviiio i ivosiine i vniiaes 867
Rayoroff v Gobk 20t e sl i S e e 867
Regan: 0 MeObnkey = s s s s e inG 138
Reichnitzer ». Employers’ Liability Assurance Corp’n. 157
Rice 41 Pracor sl o po R Tt e s v o bdah s ke 527
Rina o Soekett: o oot 5o o s e ety s 882
Rico Lewis afs. Hill .o santii v copnndlive vt 270
Richards afs. FHalA .« oisen roiias Sa iR nlam v sioiula Do & 606
Richardson o: ANEN . i s et 2ol o v caie.ebin sincsinte s s 405
Robert Hyland Realty Co. ats. Moore ............... 34
Robert Hyland Realty Co. afs. Pratt ................ 34
Roberts v. Bell Telephone Co. & Western Counties
L7 o B TR A PR P S PR S N PR S e 428
RoBInat gleCIATE i, i r s st iinains s wni s e bl S 0s w76 399
Robinson ats. Hayes & Lailey ........ccovvvviinnnn 789
Rogers ats. Breed .......ooovvviiiniiiiiiiinnnai.n. 864
Rogers . ITmperial Portland Cement Co. ............ 766
Rogers v. National Portland Cement ............... 361
Rogers v. Wahnapitae Power Co. ........oovvveen.. 766
Rose 9. Toronto Rw. Co. «vvvveerererenneeeaneens 84, 520
Rosenberg v. Bochler .........coeieeniiieennnnn. 59
Royal Templars, Dominion Council, ats. Broone s, .o 62
Rundle ». Trusts & Guarantee Co. .......c..vvnn 733, 985
Ryckman afs. Becher .......oovineieeieciiennens 108
Ryckman afs. Scully ......ooovivivneienenenes 221, 644
S.
S Clatnals. B, ..o v cviaades vepilevaniiiive s 265
St Olair v Stair e onis 45, 450, 707, 764, 981, 985
St Plerta als. Dalll L Jiis i e s el s b 705
Sabourin v. Berthiaume ........cco0ivvineieneceens 559
U O D Y e e il e Ol S e e 5
Sanderson-Harold Co. Ltd. ats. Wilson .............. 686
Smia & Bright, Be- .. mcvveciicaiii il vrvnieva 817
L e S R e G g e e 204
S R TR R N e DS SR R 817
BRiardARRIEhtad. HOEM .o v ot e e 80
e DS D VR B e e 415, 637, 79

Schofield-Holden v. Toronto .............coveuevees 3



TABLE OF CASES REPORTED.

Scobie 0. WAllAce «.vveosovnvosvnsonbovanssanes 130,
Scott v. University of Toronto .......covoevevennees
Scully afs. Lloyd & Co. .c.vnvnevorrrarnsvicnrnnnns
Scully v. Madigan ........ococevncerernrnrecs 251,
Scully v. Ryckman ....cocoeeecennaasnrencnens 221,
Seguin v. Hawkesbury «....cocencveeevnronnrrenees
Seneca Superior Silver Mines ats. Blackie «....co000e
Shantz 0. ClarkSOn ....cccsveeiosnsseasoccnsans 145,
Shaver v. Sproule ......cccoveraroecaoniranenoeees
Shaw 3efs, TIOWSE « < oiveieiosssonnaeinssossnossnnssees
Shaw 2. TackaberTy ....ceveeecerereonnscovennenns
Sheard, Re Joseph ..covvuersevereernrrncnnnnecnes
Sheardon 2. GO0 .. vovvvvrrscncncnrnnaananees 658,
Sheriff v. Aitcheson .......eevuerrreeeececcrenaens
Simmerson v. Grand Trunk Rw. Co. ............ 403,
Simons v. Mulhall ......ovveiniiiiiariiniseneenns
Simpson afs. Parks ......oooeeiiiiiiiiiiieaeenen
Singer v. Prosky .........coceciiiiiiiitiinannnn.
Slemin ats. Meredith ......c.ovvviriveviennnnns 155,
Small afs. Valel ...coiveveiiiannniivssirvaossnnes
BIMith, Be . os.vosvns v s bnbvessvadsveyioh apbiiiiatis
Smith ©. BENOT +.cvvtieeereossvensiedaatasannonas
Smith ». Boothman
Smith afs Cameron ..........coovveeessnsaisarnen
Smyth v. Foley O’Brien
Smythe ats. Hamilton

Smith ats. Hoodless
Smiley afs. LONZ ....oviiiiiiiiiiiiiiiiiainhnes
Smyth v. McLellan ........ccooceenirirnaneeneens
Smith v. Stanley Mills .......c.coiiiniiiinniicenass
Smith’s Falls Electric Power Co. ats. Hicks ......... .
Smith’s Falls Electric Power Co. Ltd. ats. Hudson ....
BRIl o Brickles .~ s ic o s apine cuis st Yo
Snell & Dyment, Be «ooecvcncociccnannracsnnnnns
Bopkott als. - Bite .oviveiisvasnsivavinssndiavantie
BOBer afs. Pulos . -...cnis.cveiv trsatan S DRy
Soulliere & McCracken, Be .....ccovtoocramnsensnen
Spence afs. Prowd .........ccoecrnaennnnrnnnes i
Sproule afs. Shaver ... c.oeeceernrannenccamerines
Statrqgle B i e B e e e
Stair ats. Ct. Clair .........- 45, 450, T07. 764, 981,
Stanley Mills ats. AT e o e N R &

B

...............................

...........................

............................

..............................

xvil

641
325
685
368
644
695
371
596
509
283
630
716
753
614
816
736

71
353
315
529
476
521
106
767
114
809

67
826
740
510
556
539

28

64
882
962
400
329
509
689
985



xviil TABLE OF CASES REPORTED.

Stanzel ». Case Threshing Machine Co. ............. 369
Stanffer v Eondon & Westerniv..vs s ivaviniaisvy s 627
Btavert o, McMillan & ..o e iin s iassis vaveos sy 936
Stewart ats, Toronto p.ivityisvs cdsdv S SBucindd oo 323
Stimpson Computing Scale Co. als. March ............ 591
Stratford Mill Building Co. afs. Story .............. 562
Strong and the Campbellford, Lake Ontario & Western

R OO, BBoiiss s dinvvinn e smegan v fivosafigan s 966
Strong and. the Ontario & Quebec Rw. Co., Re......... 966
Strong v. London Machine Tool Co. ............& . 365
Story v. Stratford Mill Building Co....vvvuvvvnn.n.. 552
Stuart v. Bank of Montreal .......ccoveveveaeass 118, 714
Sturgeon v. Canada Iron Corporation {1 SR S 684
Suburban Estates Co. ats. Wilson .............. 825, 987
Sudbury afs. Larcher ........cooviioiiiiiiiient. 659
Sugden, Re, an Infant .........oooviniieiiieinnns 212
Rwale .. Cany Pac BRw. Co, s veiidivcadedi vl v o soosiin 479
Swale ». Canadian Pacific Rw. Co., and W. J. Suckling

D it iy v s bes & vt Gk b T evs SR L a e 224

b

Tackaberry ats. Shaw ............. s S e 630
Taylor v. Gage . c.viivveveereraioanroenaivuions 263
Taylor ats. Wilson ...ivevviuivnirntenneencesnnenns 669
Teasdale, Henry E., and Helena Augusta Kate; Teasdale

ats Macdonald, John, & Co., Iitd. .......cocenee. 534
Thames Valley Garden Land Co. ‘ats: Morgan ........ 163
Thames Valley G. L. Co. ats. Murray .......... 52,161, 311
Thompson afs.' BTOWD ...ceeececesrnrosannisaness 967
Therriault v. Cochrane .......ceoeeeeveeeesioonaens 964
Thompson ats. Davison «......ceeveavreneeeneen. 604, 621
Timmins afs. Browne ...........oeeieneenn.. 187, 290
Titus ats. Tucker ... . it eieiiieinsrosnennans ;... 687
Poivonen afs. Viek . . ievivaiiis s irsiatasen 802
Topper v. Birney ......c.oooivieiiiniiiiieiiinnes 246
Toronto & McCoubrey, Re .....c.cveeciminicinrenn 904
iy ai AT e e W o B P S S S Sl S R b1 =1 d
Ot Y HID s R st L e T 388
Toronto ats. Schofield-Holden.©......c.coiuniieennnn 3
B T s s g ] SR R G St SRR S 323
Parentaals. Walsrg & s Aes in s e i 746
Toronto Construction Co., Litd., ats. Luciani ...... 319, 381



TABLE OF CASES REPORTED. Xix

Toronto Pressed Steel Co. afs. Union Bank........... 158
Foranto Railway. Co, 008 J0DZ <5 cinn silbvis waidi voe 39
Toronto Rw. Co. ats. Macdonald ... ...c.500 cvuwvesn 281
tiaronto’Bw. Co./als, MYErs . v s vh vos odduisn ey 452
aronfo-Bw. Co. e BaMBRY . . v . ve s » Tovovie, gointis 953
oronio Rw>.Uo. ale RoBes. i ton b o Sedleadd 5 84, 520
Toronto ‘Railway Co, afs. Youell . .....cvv.ivvoionis 5%
L T R A T O S e e P o e 748
Townsend ». Northern Crown Bank ...... as i 516
Trowbridge v. Home Furniture Co. .............. 181, 481
wymetell g Holden s fisie, Vol sawaiin, e 419, 986
Trusts & Guarantee Co. ats. Rundle ............. 733, 985
Trusts & Guarantee Co. afs. Wiley .................. 69
neker . Bank of Ottawa: .. .0, oiraie it ant 363, 485
A e T R S GG e L R o 687
U.
Union Bank and McKillop & Sons, Ltd............... 549
Union Bank v. Toronto Pressed Steel Co. ....c..o.... 158
United Injector Co. v. MOITison ........cocvevsennses 608
United Nickel Copper Co., Ltd., and S. G. Wightman
v. Dominion Nickel Copper Co., Ltd. ............ 462
United States Fidelity & Guaranty Co. ats. Arnprior.. 718
United States Fidelity afs. McPherson ............ 482, 690
huan Tmes Uo: ot Oolher i lon D ove o St o200 761
R TS S e SR b S S R BT AR L 54
N
falol o Bl 7oy i U e i s e 529
Randivenlar- . Mageh= ccou0 w0 o e TV 133
e D RO T e R T 802
L TR T R R S N S e 814
Vogler v. Campbell .........c..... B st eI 680
Vokes ats. Italian Mosaic and Mable Co. ............. 970
w.
Wahnapitae Power Co. ats. Rogers ................ 766
Walkerton ats. Canadian Pacific Rw. Co. ............ 50
Walkerton Electric Light Co. afs. Bickell ............ 446

Wall ©. Dominion Canners



XX TABLE OF CASES REPORTED.
Wallace afs. Beckman .....c.uoveeencecenneccnancccnn 263
Wallace ats. Scobie .....coveeeees e e 130, 641
Waller v SATILE: i s s % s adliiegoceis voiue ait aimta e o uid 204
Wallberg v. Jenckes Machine Co. «...cvvvvnarnncnens 788
Warren v. WHithy «eceeeavencsniaraanenracncenans 317
Warren, Gzowski & Co. v. Forst & Co e i 806
Watrous Island Boom Co. ats. Rainy River Navigation

e e e R s B e 905
Waters v. TOTODLO «ocovorssonnsrennonesiocenonens 746
Webster afs. Levithi . vnvivaasis g 191
Whithy ats. WAITED ..coceeenmnncnieernncnaneens 317
White o Hobba: .« s s vi v veiii St sk suniabivgsy 483
Widell Co. & Johnson v. Foley Bros. ............ 636, 742
Wiggin afs. Malcolmson .......c.ceeremennomnces 855
Wildiman ats. Hall cooo.iiiivihersumivs el e snaiod e 216
Wiley v. Trusts & Guarantee Co. ....ooovrenenrernnes 69
Wilson Estate, Be «c.uveessnseovscsncvisnnronneces 214
Wilson afs. Laporte . ...ovveepesanadonoiens aratne .. b43
Wilson v. Sanderson-Harold Co., Ltd. «.vovovvenree.s 686
Wilsoni- & Sarnia,; Be i vt daanadvvneiinispaes o 817
Wilson v. Suburban Estates Co. ....oveevveneces 825, 987
Wilion v Taylor . s i vsainien v sel e omen 669
Winlow afs. WYers «oeoesaneesncanrsocecesonionestt 401
Winterborn ats. Independent Cash Mutual Fire Ins. Co.. 6
Winyard & Rankin, Be «....ccooocrenreerennncccees 63
Wishinet v, Bond. < v cnvinss sasippamevadmnsrhew e 199
Wichart ats. Clarksom &os caiieov vaaieasiisis e ionnhs 937
Wolfe & Mara, Be <. cotossraiosiconacotrronntanyes 144
Wood e Brodie: s s i deaeiliprom e aens Srsiog a et 505
Woodhouse ats. Christie Brown ...........cc.cceceee 619
Woodmen of the World ats. Cinnamon .........coee-.- 379
Worth afs, JACKMAD «.eovrirosavmssnsararscsens 252, 506
Wyers v. Winslow ©...ooovermnreniaanoeanoninnsees 401
Wyse & U. S. Fidelity & Guaranty Co. ats. Niagara &

Ontario Construction Co. ..vvvvvvveviiinnann 302

e

Wollee' v Cohen = cv o o i siiass dvduesanvnis 66
York Publighing Co. v. L. Coulter & Wayside Publisher’s

TR O e s o 384
Youell ». Toronto Railway Co. ............ Selynainy 5%

Z.

.................................



TABLE OF CASES CITED

. ox

Ay B =(INR) 0 R P, & D 060 s i i senveses 330
B om0 LR, 8L .. s e bR e 329, 330
Aaron Erb, Re, No. 2, 186 O. L. R. 597 .....covciviercronens 658
Abrahams v. Deakin, [1891] 4 Q. B. 516 .......c.cccveevnns 596
Ackerman v. Burrows (1813), 3 V. & B. 54 .........c..0n T2
Adams v. Fisher, 8 M. & C. 526 .......c..cccecovnn .. T34
Aldrich v. Canada Permanent (1897), 24 A. R. 193 ... v 870
Allan v. Grand Trunk Rw. Co., 23 O. W, R. 453 ......... 405
Ames v. Conmee, 4 O. W. R. 460, 10 O. L. R. 159, 38 8. C.

e e R R N T i e Mo S Mer e g e 829, 832
Anderson v. Nobells, 12 O, L. R. 644 .......coicvevenneens 276
Andrew v. Stuart, 6 A. R. 495, 10 A. R. 50 .......cc00nne SHle ]
Andrews, Re, (1911), 80 I. J. Ch. 870 ......vvvveineienns 246
Andrews v. Pugh, 24 L. J. Ch. B8 ........ciccievvneeranses 238
Angevine v. Gould, 24 O. W. R. 376 ............cvvneenen 511
Argentino (1889), 14 A. C. B19 ........cocviercvaarsnananes 374
Argles v. McMath (1895); 26 O. R. 224 .........00 voees SRR
Asbestos & Asbestic Co. v. Durand, 30 8. C. R. 292 ........ HH3
Ashbury Rw. Co. v. Riche, I.. R. 7 H. L. 653 .............. 552

Attorney-General v. Great Eastern Rw. Co., 5 A. C. 473 ... 552
Attorney-General v. Great Northern Rw., [1909] 1 Ch. 779 .. 582

Atwood v. Atwood, 15 P. R. 425 ........vcoevansssvneses 316
Anger, Re, (26 0. T R 408 . ...c.oiiiiiasepivnesponivines 18R
Austin v. Collins, 54 L. T. R. 908 .........co0evenens T 329
Ayles v. South-Eastern Rw. Co., L. R. 3 Ex. B TR oay 0926
B.
Baln v -Aetng, 210, BU 288 ool il sl vismes fosaiasvs 413
Baird v. Williamson, 18 C. B. n.8. 317 ......cevianericancats 77
Baker v. Weldon, 2 O. W. R. 608 .........cccvvevncvnncass 315
Baker v. Trusts & Guarantee Co., 20 O. R. 456 ............ 59
Ball v Tennant, 250, B a4t DO cuiion. caveeon cmnmsiosands 65
Ballentine v. Ontario Pipe Line Co. (1908), 16 O. L. R. 654 .. 207
Bank of Montreal v. Bower, 48 O. R. 230 ......ccccncu e 246

dank of New South Wales v."Owston, L. R. 4 A. C. 270 ..594, 596
Bankers Lfather Co. v. Royal Mail Steamship Co. [1909] 2 K.

R S L e Tt v s s ns e SHele 50 Lala e W Wit A 229
Barber v. Royal Trust Co., 23 O. W. R. 31, 4 O. W. N. 01 .. 64
Barnes v. Nunnery Colliery Co., [1912] A, C. 44 ........... 169
Barrie Public School Board v. Barrie, 19 P. R. 33 ......... 637
Barrow v. Wadkin, 24 Beven, 327 ............c..ocoveinen 751
Bartonshill Coal Co. v. Reid, 3 Macqueen 266 ............. 023
Bealy v. Shaw (1805), 8 East 208 ..........cccciiarnninss 583
Bechtel v. Street (1860), 20 U. C. R. 15 ........cvnnun 582, HR3
Bell ‘¥ Quehec; 5 A G 84 wvai vionivavesrsnnesosossvioianas {61
Bennett v. Mecllwaith (1896). 2 Q. B. 464 ..............000n 657
Bentley v. Marshall, 46 S. C. R. 477 504

Bernstein v. Lynch, 28 O. I, R. 435
Beveridge v. Creelman, 42 U. C. R. 29 ..

Biggar v. Kemp, 12 O/ W. R. 868 ... ... ... .cconeccievacnon.
Rissett v. Knights of the Maccabees, 22 0. W. R. 89 ....370, 712

Rianguist v Hogan, L OoWG B A6 (.0 i i imieseiiisnessias 176
Blayborough v. Brantford Gas Co.,, 18 O. T.. R. 243 ......... 320
Blew,  Be STI000L 1 Ch B2 Dot o i s s o s wh e 945
Blood Balm Co. v. Coover, 20 Am. St. R. 324 .............. 276
Balesv- Midland Bw Coq 39NN, R, 240 . L iimsdanys 956




Xx11 TABLE OF CASES CITED.
Bond v. Borrow, etc., [1902] 1 Ch. 853 ..........ovvinnnnn
Borrowman v. Kreo, 4 Q. B. D. 500 ....c.oviiniienniinn.
Bostock v. Nicols, [1904] 1 K. B. 725 ...cooiinicncnceennn
Boulter v. Stocks (1913), 47 S. C. R. 440 .
Bowman, Re, 41 Ch, D, 523 «cocoriornevneenenenn.n.
Bown O'Holloran, Re v. King, 27 Ch. D. 411 o
Boyd v. Richards, 29 O. L. R. SRR e A SRR P S
Boyd v. Robinson, 20 O. R. AR e e s mea
Bradley v. Elliott, 11 O. L. R. BOR e i e e e
Bristol v. Kennedy, 23 O. W. R. 685 .............
Bristol v. Tramways, [1910] 2 K. B. 831 ........ccvecnnee. 2
Bromet v. Neville (1908), 53 Sol. J. 321 ...........cccveve.
Bronson & the Canada Atlantic Rw. Re, 13 P. R. 440 . ...« 5l
Brooks, etc. v. Fakkema (1911), 44 8. R IR il it 177
Brown v. Edgington, 2 M. & G. 279 ......cviiinnnnanrenes 276
Brown v. ¢ T. R, 22 0. W. R. T4 .....ccnevcencnnesn AT,
Brown v. Hazell, 2 O. W. R. T84 .......c...ceceeiennnn 68, 315
Brown v. Wood, 12 P. R, 198 .......ccceeicraonannnccone 877
Brunning v. Odhands, 75 L. T. R. (N8 602 .iiviioiva 778
Bryans v. Moffatt (1907) 15 0. T. R. 220 1l el b
Bunnell v. Gordon, 20 O. R. 281 ..............
Burdett v. Fader, 6 O. L. R. 532 .......covvvnes bR St S
Burgess v. Burrows, 21 U. C. C. - e U B B e S s !
Bush v.'C, P. R, 14 0, L. Ro-08: cvnsieivnansdoien sy e 596
Butler v. Fife Coal Co. Itd., [1912] A. C. 149 .......... v. 922
Butter v. Ommamey, [1827] 4 Russ. T3 ...oonveavreronneens 815
C.
Cadwell v. Campeau, 21 O. W. R. 268 ......co.covroonsecss 310
Cain v. Pearce, 16 O. W. R. 846: 18 0. W. R. 595; 19 0. W.
R-004: 22 0. W. R. 174 ....covveninvivonusnvessonsines 583
Cairns v. Hunter, 17 0. W. R. 947 . .c...coiinennrans voene 172
Calcraft 'v. Thompson (1867), 15 W. R. 387 ............coe. 583
Cameron v, Douglas, 8 0. W. R. 817 ..v..cuecicecoorans o 19T
Campbell v. Croil, 3 0. W. R. 860; 8 0. W. R. 67 ...... 634, 7T

Canada Foundry v. Mitchell (1904), 35 8. C. R 452 .... 176, 177
Canada Sand Lime Co. v. Ottaway, 10 0. W. R. 686, 788 .... 689

Canada Sand Lime Co. v. Poole, 10 O Wo R A9k v 689
Canada Southern Railway Co. v. Jackson, 17 8. 0. R, 816 ., .« 61
Can. Woollen Mills v. Traplin, gE Q. 0. R. 424 .. i 173
Oasiavan:v: Harris; 8°0: Wi R 880 i beats el hsoneves 14
Cabmichnel v Qea. B A, G888 o onh canis s it i 60
Carnegie v. The Federal Bank. 5 O. R. 418 ........ S 396
Carr v. Fracis Times & Co., {19021 A, C. 176 ...... 553, 554, 555
Carter v. Foley O'Brien, 3 O. W N 880 . cianiapneseny 66
Carus, Wilson & Greene, Re 18 Q. B. D. T toveveveinaenscnes 878
Caulfield v. National Sanitarium. 23 O, W. RT6L ...0ueecers 139
Chamberlain v. Broadfield. 20 R. P OB e s s i 609
Chanter v. Hopkins, 4 M. & e 3 e e S R v 274
Chapronnier v. Mason, 21 g PR | A P AR R e SR S 276
OBt vo Raer 18 00 B S0l o St e it e T s v ypieisa 383
Chesterfields Estates, Re, [19111] g by B iy iy EHRRE R SR S 38
Christopherson v. Naylor (1816), 1 Mer. 820 ......cccveevnn 815
Church; Re, 120, L B.oI8 L oiive i vasavvaionions Vo nue ey 215
Church v. Appelby. 60 L. T. N. 'S. B40 e 17
Olarke v. Baillie, 14 O. Wi. R. 848. 45 S. C. R. 50 ...396, 829, 833
Clark v. Bartram, 21 O. W. R. 259 .......coiieicninnncens 526
Clarke v. Clarke. [19011 2 Ch. 110 .......cccoiuiunannneecnes 045
Clark v. Molyneux. I. R. 3 Q. B. D. 237, 248 ............ 925
Clarke v. Rama Timber Transport Co. (1883), 9 O. R. 68.. 543
Clarke v. Rutherford. 1 O. T. R. 275 ...voqerrevcnansenices 378
Clark v. Scotf, 87 Penn. 48 ... .icasssrasssssssasmpsasss 186
Clarkson- v. ‘Snider, 10 0. R. 861 .. ot veiaonasosusnasiossns 832
Clegg v. Barby Gas Co.. T18961 1 Q. B. 592 (.....c..c.-n 142

Clemerits v. County Council of Tyrone. 1905. 2 Tr. R., 415, 542. 207



TABLE OF CASES CITED. \ xxiil

Clisdell v. Lovell, 15 O. I. R. 379 ......cmvviiinneeinnnes 712
Clowes, Re, [1893] 1 Ch. | TR e o SRR S S 679
Clyde v. Beaumont, 1 DeG. & Ho- 807 Ui s i insai o s ainis 567
Cobban v. Canadian Pacific Rw. Co. (1895), 23 A. R. 1156 ... %43
Cochrane, Re, 16 O. L. R. 828 ......civviceeiiiindinenen. 393
Cod v. Delap, 92 L. T. N. S. BE0 o v ov s v v s iiwa s e TS o 482
Coghlan v. Cumberland, [1898] 1 Ol TR 5 5N by o 641, 6564
Coles v. Trecothick, 9 Ves. 234 ........covaveincssnannnass 78

£
Collins v. London Gen. Omnibus Co. (1893), 68 L. T. R. 831. 708
Colonial Securities Trust Co. v. Massey, [1896] 1 Q. B. 88 .. 640
Conger, Re, 19 O. L. R. 490 ........ucoiviieacrcssocncnnnes 545
Conmee v. Securities Holdings Co.,, 88 8. C. R. 601 ........ 395
Connecticut Fire Ins. Co. v. Kavanagh, [1802] A. C. 478~ =8
Consolidated Car Heating Co. v. Came, [1903] A. C. 509 ... 609
WA

Cook v. North Metropolitan, 6 T, L. R. 22 ......ceceeeneen 708
Coombe v. Greene (1843), 11 M. & W, 480 ......cccenene 786
Cooper v. Whittingham (1880), 15 Gl D B0 s S o 50, 607
Copland v. Toulmin, 7 CL & Fin. 349 ......ccoevivvnnrees e
Corneil v. Irwin, 2 O. W. R. 466 .........coovuvievnonnss 68
Coulter v. Garrett, 14 A. R. 685 ......cccoivivnvionccons 957
Coventry v. MacLean, 22 O. R. O ........civivevanccnnnns 659
Cowley, Lord v. Byers, [1877] 5 C. D. Odd =2 20N e v v 865
Cox v. Sutherland, 24 Can. L. J. B0 .....cocieencaoncvans 326
Cramb v. Caledonia Railway Co., 19 Rettie 1054 .......... 276
Crerar v. C. P. R, 5 O. I. R. 388 .....c.coovtencnnvnnven 689
Cromwell v. Stevens, 2 Daly 15 .....cccccerconnreinevicns a11
Cronk v. Carman, 19 O. W, R, 145 .....c.cicineianenncns 676
Crossley v. Lightowler, T.. R. 2 Ch., 481 ........ccovennnnn 583
Croyden, ete. v. Dickson, 2 C. P. D. 46 ...........oonen. 305
Curl v. Webster, [1904] 1 Ch. 685 ......c.ccciiviiunneness 385
Curry v. C. P. Rw. Co.,, 13 Can. Ry. Cas. 31 ........0c0ne 50, b1
D.
D.v. A. & Co., [1900] @ Ch. 484 .......ccconrenrrnnranesns 46
Dalton v. Angus (1881), 6 A. C. 740, 829 ............... 207
David v. Britannic Merthyr Coal Co., [1909] 2 K. B. 146 .. 922
Davis v. Shaw, 21 0. L. R, 481 .........covivenivnnennnas 837
Deneau v. Lemieux, 4 E. T. R. 93 ........cooiviinnnnenes 677
De Nichols v. Curlier, Re, [1900] 2 Ch. 110 ........c.0ves 98
Derry v. Peek, 14 A. O. 387 ......c..ii i nnonninaones 203
De Santes v. Canadian Pacific Rw. Co., 14 O. L. R. 108 ... 613
Deseronto v. Rathbun, 11 O. . R. 433 ......covuivunnes 480
De Sommery, Re, [1912] 2 Ch. 630 ..........covcuveennen 945
Devanney v. The World. 18 O. W. R. 921 ............... 334
Dickerson v. Radecliffe, 17 P. R, 586 ....cocvnvunieanianees 289
Dini v. Fauquier, 8 O. L. R. T12 ........qiviiivennn 321, 382
Dinnick v. McCallum, 28 O. T.. R. 52 ....ooiininnnvnriinns 325
Dixon v. Bell, 5 M. & S. 198 ......cciiiiiiiinnecnnenns 276
Dods, Re (1901), 1 O. L.'R. T i cvvtireeionmesaneecnas 679
Dominion Natural Gas v. Collins, C. R. [1909] A. C. 236 ... 432
Doughty v. Fairbank, 10 Q. B. D. 358 .........c.ccevenns 751
Douglas v. Carpenter, 17 App. Div. N. Y. 820 ........... 396
Drake v. Sault Ste. Marie, 25 A, R. 251 ........cc00evn 91, 299
Drury v. Davenport (1837), 6 Dowl. 162 ...........cccvee-- 22

11
Dufferin Case: Hodging’ Bl Cases, 529
Duncan & Midland, Re, 16 O. L. R. 132

Dunlop v. Canada Foundry Co, 28 O. L. R. 140 ......... 761

Dunlop v. York (1869), 16 Grant 216 .............cco0veen 90

Thinviov. Irwin 20 Ol ol A S i e Taeeiaa 486

Dwyre v. Ottawa (1898), 25 A. R. 121 .............cehenn 384 -
E.

Haotn v Dawson; Moo ntose ol iolll Lt e 59

Biirle v Burland [1908]- A Q2000 o oo Lol iin el 340




XX1V TABLE OF CASES CITED.

Darle: v, Lawbbock,  [1900] L KB - 288 <50l % civvmunivn ooty 276
Bastern, Ete. v. (‘apetown, I*ltc, [1902] A. C. 381 ......... 431

Hidge v Nicolls, [1911] A C=0 e hin a5 cvvie dvvie ey i
Elgin Loan & Savings Co. v. London Guarantee & Accident Co
(1906); a1 O, T R 880 5 ohai N el T T SR 722
Ellis & Renfrew, Re, 23 O. L. R. o
Emmerton v. Mathers, 7 H. & N

BEvans v. Jaffray, 38 O. L. R. 327 2
Evans & Company, Richard v. Astley, [1911] A. C 674 ..... 927
B

v et IS el P LB L R R R e e S e R
Fardal v Beswick, "1 8L Rob: DT v v ol e a i D diainne
Wanlde Reé 12 07 Ta RDED oo S ol Ve i orlie e
Kadlknel, v, Olfford, 17" F R - 808 . L i st caivn
Faulkner v. Greer, 16 O. L. R. 123, 40 8. C. R. 399 ........
Pergneon - v,  NicEDeTBOD 7 el v ivic et v 44 fa ot oo e e shawip s Diudyes
Ferguaon - v. -Millican, 1170; LiiR86 S0 i isiaaning
Rovrig % Fertrlg T O RE QB - s R i s s S e 1
Hillon' v - The-Queen, 24 8. 0L B MBS v sl vncoes
Hiokle v Euty, 14 VRS0 5010 3 hovia iR v i oy e
Fletcher v. Ry]ands, Lo i 8= M- B B8O 4 L S s e 5
Hinx v..Bell, 81 Lo T fin G8D . ivvis vt air vt i d oy
Flynn v.. Indiusteial,. 650, T, By 0880 vis Foicons vvanapdvn
Foster v. Anderson, 15 O. I.. R. 362, 16 O. L. R. 565

.......................................... 29, 633,
Bastor v. Charles,: T Bifg: i 10D % veviio s o oo vt s boe syt
Francis v. Frmlcis, R LT e 0 e e e R e
Frank v Hakwich, A8 00 R B - 50d (i viiiieids dinisncvevdiny
Pritse v Hobsop, 04 Oh D Bl i s S S vy on s
Frost v.. Aylesbury, [1905] 1 K. B. 608 .....
Furnival v, Saunders (1866), 26 U. C. R. 119

G.

Gaddey “Hooghton,- 1 10x: D80T i ool oo i S v st s v ot 394
agte v O, P B8 0 WaR628 . ol ot stk 627
Gardensr v, Lincas, '8t O B0 i o saiiiiiie s i b as 389
Garland v. Clarkson, 9 100 i B.o2BL woteinidh v aviviiias saswes 364
Gates v Seapraty, I 0L R 38 s L i riv o s ciniios 499
Ganlt -y Marrhy, - 21 RIS ABE R i E s v s et s v 8906
Geen v. Johnson, 90 Pa, St R A O T SRR N 396
George v. -Skivington; La R O Hx Xoavs T iShmni i s 276
Georgian Bay Lumber Co. v. Thompson b UC R 64 oo e 27
Bibsbn v Hawes, 14 O. 1L, BobA S sc st oiiinei i vnis 508
Gibson v, Hollandy -1 Qo "ae o vv i tve s SO A o 778
Gilleland v, Wadsworth, 1A R B0 . ool i 450
Ginter v. Shelton, 102 Virginia 185, 188 ... ..l...ccviiiivi. 288
Glenwood Tumber Co. v. Phillips, [1894] A. C. 405 ...... 940, 942
Gloster v. Toronto Electric Light Co., 4 O. W. R. 532 ...... 451
Glyn Mills & Co. v. East & West India Dock Co., 7 A. C. 591. 229
Goldie v. Harper, Bl -0 R 28 oo s e v s s
Cordanier v, Dick, 2- 0 W RSAOBL =06 it snns 176
Gordon: v, MeHandy, 6. Frager 200 . ftic e coivainies oo g 205
Graban: v. De Yamphrt, “108 Alg. "270 5 o iiioioe, so oy vasnas =181
Graham- v. Temperance, 168 P. R, BBB & icillivonitviianie 289
Grand Junction Waterworks Co. v. Hampton Urban District

¥lonncil, - [18D8]52 Chi: 881 oo vl sv Tiorie S 329

Grand Trunk Pacific v. Brulott (1912), 21 O. W. R. 206, 46
S. C. R. 629, 13 Can. Ry. Cnses 95

Gray v. Smith (1889), 43 Ch. 208 ........

Greatorex v. Shackle, [1895]1 2 Q. B. 249 ....

Green, Re. Price Mining Comr. Cas. 293

Gireetio w . Wright, 12 P R, 4268 - 0 Jon ool i vad

Greta “Holme ~(1807), AL O 508 -l S iisnic dusiodogns s wnes




TP ITIIR———————

TABLE OF CASES CITED. XXV

GHiep-ov aNE cVisent, 18 Qrant 812 . o e hr 965
Grioves v WHROG, 28 BeaV, 200 .. ivicivanrvin s ds tesmm s 778
Groves v. Wimborne, [1898] 2 QB AR e e s 922, 923
Gruman ve Bmithy 81 N N8 00 o0 i ain i, wet o 396
Gundy v. Gives, ‘20 0. R. 500 ............................ 533
Gurofski v. Harris (1806 ) =27 O Be 2081 . e bresiise s 640

X1,

i e R 0T TR R T TR e S Ao S R e e gl e 140
Hall v. Lund (1863), Tl & B BBE -, i e et i 582
Hall v. Swift, 4 Bing, N. /G, 381 ..v.vvanseroivess 581, 582, 583
LR R el e e T T S e e NS - e 717
Hamilton, Re, [1895] 1 Ch. 375, []S‘))], Ol 4870 -5 e wivislom 246
Hancock v. Watson, [1902] A. 6% IS T 498
Hardaker v. Idle District Cotxncll, []8‘)6] 1Q: - Bu-848.7%, iy 207
Hayris-v. Blott, 28 -0.-18 R, 849 . oo . iGusvanssdolons 320, 612
Harrison v. Sovmour LR U PO BIB & i e s s taryve's 305
Hathan v. B. I. Co. v e e R TR L R e e e 786
Hawes v. Gibson, 20 0. Wi R. 517; 22 O. W. R. 46 ........ 881
Hay4v9 Employers Liability Assce. Corp. (1905), 6 O.W. R. 4
.............................. ST S T PR BT

oad-—v.- Stewart 3- 0. -WooR. 7B 5 o sdts s B v s 159
Heap v. . Dobson-15:€C, BoN: B 480 .. vivs vinba et e ety 238
Fanth-y Pagh: G0 BobD. BO4 o0 5l 5 G e ahes Psasiie 768
Homp ‘v. Garland (1848); -4 Q. . B: 519 . .iv.icucisrveissvas 768

Henderson v. West Nissouri, 20 O. W. R. 50; 24 O. L. R. 517. 231
Hen%&ggon Roller Bearings, Re, 22 0. L. R. 306, 24 O. L. R.

................................................. 526
EIenneasy- v, Wright- 24 Q. B, D, 446 . svnienais ass v 56
Banson -v.-Waller, {19017, 1 K. B.-8BD0 . i.icvebeonlymissmnwsas 596
.Higgins v. Hamilton Electric Rw. Co.,, 7 O. W. R. 505 .... 171
Hil v =M - (1004), B0 Tn R TI i vodivavens svanion sy v 681
Hill v. Telford, 12 O. VV L L ERAR (e S S S S SR 658
Hisey v. Hal]man, 2 0. OB s o s A e e s v 315
Hislop v. Township of \Ich]hvray, 2T B RoA iy s 438
Hodgins v MeNell, 9 - Grant 805 ....c.vvcoveessvovavanessins 330
Hodgson v. Sidney, ] TG e Mg 1 vy 9 1 SR QICECE SR B S N S 486
Holliday v. National Telephone Co., [1899] 2 Q. B. 392 ..... 207
Horan v. McMahon, 17 O. W. R. 376; 18 0. W. R. 674 ..80, 81
Horton v, Morgan, LT -Ny X 8700 57y s din i ndens svowsan 832, 833
Boward, R, TIS0ET 1 Uh 312 0. i i i vvaisaas st dersag 716
Moyle, Ta re, [1803] 1 .6h 8¢ .. divdinivas e S
‘Hudson v. Fornvhough Bl=Tn MoT0R - ivvys ave s . 188
Hull, Re, 96 New York State Reportor .................. 187
Hutchmson, Re G O BB ol s g s S e 874

1
TGPty Mills 00, 2B8 i e v s s sss s g e 515
Irwin, Hawken & Ramsay, Re, 24 O. W. R. 878 ........... 897
J.
TR TR S LT R G F e SR TS L e S S e 482
Janisey v. Hart, 58N e T R e s O
Jannison, Re, 24 IR AR TR L R s S e ey e e G 547
Jasperson v. Romnev. 12 0. W Ro11E i
Johnston v. Cox (1881) G RS LS i ST e S RN S 0 5
Johnston v. Dominion of Canada Guarantee Co T 0L R,
L e i S R e R R S CE R e 321
Johnson v. Farney, 24 O. W R. R e O S R P 401
Johnson v. Lindsay, [1891] A. R e R A S 921
Jones v. Great Céntral Rw. Co., [1910] A. C. 4 ........... 708

Jones v. Toronto & York Rw., 21 O L. R. 421



XXV1 TABLE OF CASES CITED.
j 15
Keoongn: v. Osbotte. 7 0. L -Bsd84 . Sbaks . sast i il nsies 96
Kelly v. Barton, 26 0. R. 621268 . AR08 wiar 611, 747, 748
Kelly v. Carrick (1911), 19 0 W B OB < ot S S i 61
Kemerer v. Watterson, 2060 L R ahl e e 406
Kennedy v. DeTraiford 190813 Oh-768, T2 .o i 671
Kennedy v  Komnely & ot s e o R e s M5
Kerry v. England, [1898] LG AR N e SR S e 276
Kilmer y. British Columbia Orchard Lands, [1913] A, ©. 3819..733
Riniball v - Cooney, 20 A B odB8 siin 0 i ol i 680
BanEaW Teeed, 9 Bk G AlR T e s e e 340
Kingston & Pembroke Rw. Co & Murphy, Re, 11 P. R. 304 .. 967
Kinloch v. Morton, 9 P. L PRI Sl o T T Sl S e 789
Kinnee v. Bryce, 14 P. R 1 R o e g e 96
Kirk v, Toronto (1904), 80 1R T it b e i i i 207
coknapp v Carley, T Q0 AR08 v o s oo e 612
L.
Liafrance v Lafrance; ;18 PR 82 20 s, uNayah wi o o 616
Lake of the Woods Milling Co. v. Apps, 17 P. R. 496 ...... 789
Lamaire<y. Dixon, L. R. 6 H L, 498 0 0. risiicn v 659
Lane v. Clinkinbroomer, 8 O. W. R. 613 ....0ovevvrnrrinns 156
Liahe i Jackaon, 20 Beav. 588 i i s v e i
Lang v. Thompson, i Sl | Sl | SRS R R R T e

Langdon v. Waitte, 6 I.. R. Eq. 165 .....
Lawless v. Chamberlain, 18 O. R. 296 ..
Le Croy v. Eastman, 10 Mod. R. 499 ..

Deeming . v.. Sherratt, 2 - Hare I i i vivianviones vnoains
Leitch v. G. T. R. 13 P i b e e S e T e SRR e L 2&@
Lxelie v Poulton, 15 P, R, 882 i i i s nvieni o ents 78!'_)-
Iewin . Dalhy. -8 0 LR 80 s et oo s e 157
Tewie - Yo MAA0CkE il ae e s e e e e R e 9-?_4
nayhorh ¥ Knoke - 17- P R430 2 s S s e s 377
Lindsay v. Imperial Steel & Wire Co., 13 0. W. R. 872 ..... 511
Liverpool London & Globe Ins. Co. v. Agricultural Savings & o
HoRn: 0.2 820, ROGB80 0 L e s L Sl e 122
Lockwood v. Clarke (1807), 8 East 185, 9 R. R. 402 ...... 360

Lodge Holes Colliery v. Wednesbury, [1908] A. C. 326 ..639, 654
Lond8n West v. London Guarantee & Accident Co. (1895), 26

. R B0 s SR s R v e e s w
Longmore v. McArthur Co., 43 S. C. R. 640 Ceneeg et 207
Lothian iv. “Richerds, 12 € T B 38 iiyivnaint desioaws 4.32
Lionghéed v Collingwood, 16-0.0L.: R B0 .. vvi ooy 451
M.
MecArthur v. Dominion Cartridge Co., [190a] oL ol ISR 927
MaAsthur oo oMo O R 215 P BT oo o e g 630
MceCormack v. Toronto Railway, 13 O TA e 8080 iy 319
McDonald v. Tondon Guarantee & Accident Ins. Co. (1911),

19: 0 W. - R. 807 ................................... 722
MeDonald v, Park, 2 O W BiBT2: ioudsiniei by e ie 446
MacDonald v. Sovereuzn Babk, - 210 W R0 380
McDowall v. Great Western Rall\vav %0, []QO"] 1 K. B. 618. 431
McFadden v. Brandon, 6 O ? & W SRR RS e TR S R 768
MacGregor v. Sully, 31 0. R. 53" ...................... % on s 040
MRG0, TR 20 ETR, 800 o e e 320
Meliund v. O PR 16800 Wa RoBB . i shin i 173
McKeown v. Toronto Rw. Co., 19 O N L L G AR 713
MecLaughlin v. Lake Erie, 2 O. L. R. 151 . ..vvuveenrseranss 140
MecLaughlin v. Mayhew, 6. 0. L. R. 174 ...........ccunn. T8
McLaughlin v. Ontario Iron & Steel o, 20°0.-T.. R, 885 .. 751
Maclean v. James Bay Rw. Co OO Wo R85 - 634

MecLeod v. Boulton, 3 T. (17 B eemisetenen 287

=



TABLE OF .CASES CITED. - XXxVvil

MieMahon v. Railway Passengers, 22 0. W. R. 32, 196, 26 O.
L. R. 430

........................................ 117, 876
McMurray v. Spicer (1868), L. R. 5 Eq. 527 06, 7":'8
McNab v. Adamson (1849), 86 U. C. R. 100 .....0vue.nner :

McPherson v. Temiskaming Lumber Co. Ltd. (1913), A. C.

L S R S s W S S b R il S s s , 942
MeWilliams v. Dickson Co., 10 O. L. R. 689 ........000... 617
Machado v. Fontes, [18‘)'] 2 QB 281 o R s
Magee v. London, [1857] 6 (,r & | I e R R s e A S K65

RERIOE v MANEnEIe BT . B, I8 i ooy v e e sl e 364

Marcus v. Macdonald (1904), ‘l Qs WA R ALY e ST 843
Marriott v. Chamberlain, 17 Q. B. D. 154 .......000nvvns 708
Marriott v. Yeoward, [1909] 2 K. B. 987 ......ooovornrs 229
Martin v. Fowler, TG S T et AR il Uy e 526
Martin v. Grand Trunk Rw. Co., 27 O. L. R. 165 ......... 405
Mason v. Mogridge. 8- Timen Lo R o008 oo v tnvt et e 686
gaaeop Oy, Nixon, 18- Gradt @8 L s, e e 385
Matthew Guy Carriage Co., Re, 22 O. W. R. 34 ........... 340
Matthews, Oates v. Mooney, Re, ['1900] 2 Ol 480 s o i 742
May v. Logie, 27 O. R. 505, 23 A. R. c&) ............... 545
May v.-May, 22 O. L. R. 539 ... T A a2 e RNORR
Merchant’s Bank v. Herson, 10 P. R 1]4 ................. o7
Meredith v. Slemin, 24 O. \V BB i e 448, 611
Metropolitan Board of Works v. MeC nrtlu, T °H. L. O, 248. 4?6
MCHoRS v. Smith: 22 LR (Te Y2880 il vt o i 439
Milbank v. \Imlbank s M T L (S 00 708
Milburn v. Newton Colliery (1808), 52 Sol. J. 3817 ...... 46
Millington <v. "Lottg 8-Q. B D 3007 . . i on ans s 314
Molsons. - Bank 7. Cooper;;: 48 PR, 100 ... viiieioniamsres 89
MonkNsaton, . He sPdb8Y ), JE P D Bl oo oniernerassnsess ot 50
Montgomery- v, Byan, 18 O. Tn R. 20T . .viicvavansmpsaiie e 711
Montreal Park, ete. v. \IcDougall (190.)) 36 8. B.a...172 176
Moore v. Grand Trunk Rw. Co., 5 0. W. R. 2]1 ........ {_)57
ROTY - V.. W00, S -Brai . UL Al8: (et ssvoamesnwassanss 702
Moxham, The M. (1876) a P 1 L o e S R SR O RS Ho4
Muir v. Guinane, 6 O. W. R, 65, 10 O. L. R. 367 ...... 159, 480
Munster v. Lamb (1883), 1 QB D BB i s vyt on 46
T e A L L R s ST A N U P R % s 68
MArpiy v, Wilson (1888} 8210 -J. Q. B.- 024 ... i icvanass 51
aunother. —Ite- 1800 AR O0h. "BV BB o i s e e ey e i s 815
Myron v. McCabe (lSP") T R T ISR oy e e PR LT 499
Mytton v. Duck, 26 U. BBl it s oo i e S svie 90
)
Sntional o Baker, [1B08).2 Ch. 188 .. ciiv.vvciiveosaeissie 431
Noal v. Rogers, 22 0. L. R.-B88, 1910 ..i:viinesieesnvansin {95
S - astor- (1808),-1- Q: B. 8805, iu i siviviins e 116
BRNOBT o Gealne: B0 T BB o7 i s, oot 182
Nichols & Van Joel, Re [1910- 1 Ch. 43 .. ..vvuveenennrnnrans 864
Nolin v. Great Western Rw. Co., [1910] 2 K. B. 252 ........ 45
. Simcoe, Re, Hodgins’ Election Cases, 617 ............ §63
Northumberland Av. H. Co. Re (1887), .)6 L. ’],: N. S. 838 .. 788
Nylaki v. Dawson, 6 O. W. R. 509, 7 O. W.'R: 300 ........ 173
0.

Odkville v, 7Andrew, 200 W R BB v toveaavsrveernvios 315
O'Donchoe v, Hull 24 N O RB88 2 o i ev it 96
Oldheld "Re.-FIR0A] 5 UK B8O i s v s vaes 401

QOlivant v. Bayley, 5 Q. B. 288 ......... e e e el Tk 274

Ontario & Minnesota v. Rat Portage, 22 O. W. R. 1 ........ 362
Ontario & Quebec Rw. Co. v. Philbrick, 5 O. R, 674; 12 S. "
C. R ........................................... £

Ontario Bank v Mitchell, 32 U. C. C P
Ontario Industrial v. Lindsay, 3 O. R. 66 ......c.ccuveoiess 59



XXVl TABLE OF CASES CITED,

O SheayiRe; 8 0oL R8I0 Tiiviiis vcatnib o s 219
Osterhout' v. ' Fox, 14 0. Lo RoBI0 - 0, e i 499
S 143

Packham. v. ‘Gregory, 4 Hare 800 . i .0 i e
Parfitt v. Lawless (1872), L. R. 2 P. & D. 462
Earkeli vy, Haken U0 P B Bb il e
Peacock v. Peacock, 16 Ves. 49 .......
Poaraon v, -Adema, 0 QT R8T i e
Peat 'v. Chapman, [1750] 1 Ves. Sr. 542 ... . ..c.ivviioerons 772
Penny v. Wimbledon Urban District Council, [1898] 2 Q. B. 72. 207
Foterkin: v Maolatlane, 4 A R 44 oG i i 480
Rlertill v, Phernill, 8 Q) Lo R=842 o' o s 390
EhillTps e 2. 0 =L Ry Q8 508 et e 497, 498
Ehlips v o Byre in v S gl S S A e an .. Db4
Fhillips v,  Phillips- (1878), 4 Q. B. D27 i civn o i v 314
Pike v, Northwood, (L ~Bemy SBERC Sl ol n Semm b st iz 837
Playfair v. McCormack, 24 O. W. R. 58 «.vvvvvennnrsdovnsns 494
Tope v, Peate, 0904, 7 O L R 20T iniies s irens vobs 865
Powley v. Mickleborough, 21 O. L. R. 556 .............. 319
Pritehard vi. Pattison, 100 L R 8T 0 iti it coain 364
Provincial Assce Co. v. Gooderham, 7 P. R. 283 ............ 262
Q.
Qua v. Woodmen of the World, 5 O. L.’ R. 51 .............. 447
Qamnlo v, Bighdp, 20 -0 W R 81855 s it v s 172
Quinn v.-Leathem. [195115 A C808 0 o . irsi s aniiens do 14
R.
New Buchanan, 8:Q. B S8F Al e R s s 142
ke U vle 8B, & AU IRT i R s e e 266
R. v. Corporation of the County of Haldimand, 38 U. C. R. 396
R. v. Harris, 4 T. L. R. 205
e ve Hitklin. T, B.-8 Q.
R. v. McGuire, 16 O. L. R. -
Betv Meshan, 80, EREBBR s it e 142
iev. Piaske [JO0B]- 2. K.-B. 482 o0 5o v e manc 46
SdarPonton, 18 PR IAIOEAN O st rgeae e it e g 315
R L O o o L, s e 46
. éx relit Boyes v.-Detlor, 4 P. R, 195 o vii s vvimnss 468
R! ex rel. Mangan v. Fleming (1803), 14 P. R. 458 ......... 562
R. ex rel. O’Donnell v. Bloomfield, 5 O. T.. R. 596 ......... 469
R. ex rel. Zimmerman v. Steele, 5 O. L. R. 565 .............. 468
abee v Trine. 27 'Ciant - B s as St s 661

Ramsay v. Toronto Rw. Co., 23 O. W. R. 513 ....116, 221, 449
Rawlins v. Wickham, 3 Deg. & J. 304 2
Medgrave v Bund, 20 Ol vt e s i s
Rees v, Thomas, [12991 1 O. B. 101:
Reid v. Bickerstaff. [1909] 2 Ch. 3
Beld vy Mormhys 12 Pl R0d o e sl isab g
Rice v. Rice, 31 O7 R. 59, 27 A. R.

Robinson v. Mallett, I. R. 7 E. & I. App. 802 . ....%uvuusos 829
Rocke. v Kerrow 24 Q7 B D. 4887, od s irss v s 960
Rogers v. Carmichael, 21 O. R. 658 ........ iR G T 02
Rothchild v. Allen, 90 App. Div. N. Y. 238 .....covvennnnons

396
Rowan v. Toronto Rw. Co., 20 8. O. R. T17 ... ... .. 955, 956



TABLE OF CASES CITED. XXIX

Rushmer v. Polsue, [1906] 1 Chy. 234
Ryan v. Alliston (1911), 18 O. W. R.
Ryan v. Montgomery, 13 O. L. R. 297
Rylands v. Fletcher, 3 H. L. Cas. 330

S.
Soumial ket 000 We B OBT ... e 447, 448
Schwab v. Michigan Central Rw. Co. (1905), 9 O. L. R. 86 . . 178
Scott & Horton v. Godfrey, [1901] 2 K. B. 726 .......... 829
Scott v. Niagara Navigation Co., 15 P. R. at T 1 G SR SR
Seally, Kingston, [1908] 2 K. B, 579 .....0os:n.ons (.
Seal & Edgelow v. Kingston, [1908] A. C. 579 ... <o 88T
Sexton v. Brockenshire, 18 O. R. 640 ........... .. 384
ShaYy v O T RSO L B 208 i e SeL
Sheppard Pub. Co. v. Harkins, 8 O. L. R. 632 ....... ... .. 734
Sherwood.v. Kléin (1888); 17 0. R. 80 . ...coiovitoin, o ines 499
Sibbitt. v. Carson (1912), 26 0. L. R. B85 ....0voovrsosoins 184

Sims v. Grand Trunk, 10 O. L. R. 330 ....
Siner v. Great Western Rw.

.........

Sklitzsky v. Cranston, 22 O. R. 590

Slack v. Eaton (1902), 4 O. L. R. 33; :
Small v. Smith (1884), 10 ADPe Can. FID . o v v s 552
Smethurst v. Mitchell (1859), 1°'B. & B. 622 ..... ... """ 655
Bl CRe FI008 T Tl (80 ooy, i e e e 044
Smith v. Baker, [1891] A. C. 825 .......... 173, 174, 175, 531
Smyth v. Bandel, 23 O. W. R. 9, TOB . i 116, 482, 483, 746
Santh oy BoY T B R 488l e 162
spu e L TS B AN DT (R S i s M e 288
Butthiy: Olerpue, 14 O - Wo-RIUEBL 0 ool 0 s at it ot 792
Smithy,- Coml. Union, 88 U. C. R. 520 ..... . oh: oesin i 486
BUBIEh v, Day (1883). 21 Che D21 o0c rpn o 895
Smith v. Whichcord (1876), 24 W. R. 900 .......0.oorevn .. 767
Snell v Brickles, 24-0. W. B9800, 0 o o 533
Solomon v. Solomon, [1897] A. C. 22 ... . ... ... tuneeee 551
South Renfrew, Re, Hodgins' EL Cases, 529 .............. 563
Standard Trading Co. v. Seybold, 6 O. L. R. 379 ........ .. 378
Starr: v.  Royal, Bte., 80 8. Q. R, 884 -, il urstas 677
Stavert v. McNaught (1909), 18 O. L. R. 370 .... ... . 711, 712
St, David’s Mountain Spring Water Co. & Lahey, Re 23 O.
T b R e s Pl At S G S 640
Stedman:v. Baker, 12 T: L. R 4A8T 5o ot e o 596
Steele v.. Brennan, Lo R.T € P. 281 .. viu:ii b b 266
Stephenson v. Davies (1893), 23 S. C. R. 629, 633 ...... ... 29
Stephenson, Donaldson, Re, v. Bamber, ESOT] A Ch=8 sl 667
Sihvens' v. Gront- (1888); 18 P. R, 210 . &\ . os oo o §43
Stewart-w Hovbes, 1 Man. & G 187 ... .. v e s 171
St. Mary’s & Western Rw., etc., 22° 0. L. R. 429 ........... 538
Stocks v. Boulter, (1912), 22 0. W. R. 464 .........c0.u.... 688

Stock v. Dresden Sugar Co., 2 0. W, R. 896 ......0c00vunnnns
Ston%%s v}.{ A%?-American Insce. Co., 20 O. W. R. 800; 21 O.

Stow v. 'Clirrie, 13 0. W. R. 997; 14 O. W. R. 62, 154, 248, .

..................................... , 148, 262, 289, 364
Stratford ‘Gas Co. v. Gordon, 14 P. R. 407 ..... . ooemon.... 643
Stromd v.. Lawson, -[I1808] 2°Q: "B, 44 . ., .. ... ... oo 253
St. Thomas’s Hospital, Bx p. Governors of, [1911].2 K. B. 705 510
Stuart v. Bank of Montreal, C. B. [1911] 1 A. C. 1 ....... 120
Sutherland v. Cox, 8°0."R.- (1885805 ~ .. ... ... i .. 829

Sutherland v. Rhinhart (1912), 19 W. L. R. 819: 20 W.
L. R. 584

oy L & 184
Swaisland v. Grand Trunk Rw. Co., 3 O. W. N. 960 ...708, 734



|
XXX TABLE OF CASES CITED.
1
S Yo B, A0 L RO A R v s 330 3
Tailby v. Official Receiver, 13 A. C. 523 ... .. R e 934 |
Tanqueray-Willaume & Landau, Re, L. R. 20 Ch. D, 465 ... 964 L
Tate v. Natural Gas Qo IS RERC8E w0 e 656 3
Taylor v. Toronto Construction 0y 2L 0. W R. 508 ... 250 !
Lhomhs. v OF PeR I O TR OBE g S0 - = s 596 El
Thomas v. Fredericks (1874), 10 A. & E. N. §. R TR e 786
Thomas v. Quartermaine (1887), 18 Q. B. D. 685, 696 ..174, 531 !
Lhomps v. Miovey, Mo PR HIT U siimies s i oo 861 3
Thoras v, Winchester, 6 N:-Y, 807 oo oo s s 276 |
Thompson, Re, [1906] 2 Ch. 199 ..........cosiorroonilt?t 497 ]
Thompson v. Trenton, 11 O. W. R. 1009 .. ... . . . i7::" 713 1
Thrussell v. Handyside, 20.Q "B, D. 864, ... b, Snsn a77 H
Tomalin v. Pearson, 9081, 2 JC Bt D gl e s e 555 1
Toronto v. Wheeler, 22 O, W. R, 828 ...... ... .. .00 w924 :
Toronto v. Williams (1912), 27 O. L. R. 186 ... . 324, 352, 717
Toronto Cream & Butter Co. v. Crown Bank, 9 i W R
e s o S R R s e 261, 262
Toronto Rw. Co. v. Toronto, 13 O. I.. R. 532 . e 27809
Townsend v. Townsend, 25 Ohio 477 ........... oottt 186
GXego v CHE FIROGT AR s e e g 385
dullote- v, Avmstrong, 1'Beav, M- it b il 824
U.
Upperton v. Nicholson, T.. R. 16 Chy. - App 488 ;. .5 i 533, 705 -
Urquhart v, Farrant, [1897] 1 W B 2] cni =il o 431, 432 !
v -
Valignigtte: v, Fraper; 8980 Q RoT oo, or s it 207 |
yarley v Whipp, “[1000F 120 B, 51302 o e et a0t 275
Venner v, Sun Life  (1889); 17 8. C.'R.. 80 .. . oi v 722
W
-
Wade ‘v, Pellier - 180, W =By 11805 to5; i, or - oh o 378
Wakelin v. London & South Western Rw. Co., 12 A. C. 41 .. 928
a¥allace,  Ro- A4 -0 BTy 08 s St nas o ss i one 8 320
Willls oy, Pratt, ([1000]- 2 K- Bog00s = naon o oo 273
Wallis. v, Russell, [1902] 2 Tr. ‘L. R. B85 .7 ii . v 276
Walters v. Green, [1890] 2, Ch. 896 i\ i iooiiitsots 334
Webbi v Pagotth 10 LT B B o it e 911 !
Webliovo-Hughes, T R, 100 BE D81 2 rr o raries 533, 705, 706 .
Webstop v Bray 7 Ha I G s e 771
Websters Estate, Re (1883), 28 Ch. D. 737 ...\ ..ot 815
Wegg Prosser v. Evans, [1895] 1 Q. B. 108 ... oouveoris, 746
Welland “ Cane = Hodging I87. = 0o i e ahela i 562
West Nissouri Continuation School. Re, 21 0. W. R 58822
O. W. R. 842;23 0. W. R. 601; 25 O. L. R. 550 .. ... 231
Western Bank v. Perez, [1891] 1 Qe BE R i 154
Whalley v. Lancashire & Yorkshire Rw. Co. 1800 B> D131 -7
Avhetoan v Feargon, I 'R 80, P o fesra w8 vt 47
White yo Bilott, 80 U OB 958 . e i . 486 : {
Whitehead v, Hughes,'2 Cr, & M. B8 . . < il 0o T 4
Whitehead v. Reader, o 4711 8 B s ki LT TR R S s 169 éﬂ
Williams, Re, R p AT o T R e e e e 401
Williams v. Birmingham, [1899], 2 Qi B 888 v 174, 176
Williams v. Great Western. Rw. Co.. T.. R D e INT = o, 927
Williams v. Harrison, 6 O. L. R. i S SR T e e 321
Williams Vo Rtalelgh, FIBOBT ACEBA0" 0 L e 870
Williams Machinery Co. v. Crawford Tug Co., 16 0. T.. R. 245. 551
Wilson v. Finley, IS O o o RGN 829



. TABLE OF CASES CITED. XXX1

Wilson Lumber Co. v. Simpson 910), 220, LR 452; 23
e B e e e 202, 488
Wilson v. Merry, L. R. 1 Sch. Ap. 333 ..... "
Winterbottom v. Wright, 10 M. & W. 109
Wren v. Holt, [1903] 1 K. B. 615
Wright v. Turner, 10 Gr. 67
Wrighton, Re, 8 O. L. R. 630

Yarmouth v. France (1897), 19 Q. B. D. 651
York v. Rolls, 27 App. R. 72 ’

7
Youlden v. London Guarantee & Accident Co., 28 O. L. R. 161. 7;?1



THE
ONTARIO WEEKLY REPORTER
VoL. 24 TORONTO, FEBRUARY 27, 1913 No. 1

SUPREME COURT OF ONTARIO.
SECOND APPELLATE Division, JANUARY R4TH, 1913.

HAINES v. McKAY.
4 0. W. N. 651.

Trial— No Tender of BEvidence — Dismissal of Action — Motion to
Adjourn—Absence of Material Witness— Witness in Question

Hopelessly Insane and Confined in Asylum — Particulars not’

Complying with Order—Action of Orim. Con.—Odious Charge—
Lack of Bona Fides on Part of Plaintiff—Delay,

Action for criminal conversation. The writ of summons was
issued on September 18th, 1911, the statement of claim delivered
December 18th, 1911, and on October 9th, 1912, the Master in
Chambers, on defendant’s application, ordered particulars to be
delivered and the action set down for trial on a certain date, failing
which, it would be dismissed. At the trial, plaintiff’s counsel moved
for an adjournment of the trial on account of the absence of plain-
tiff's wife, whom, he alleged, he had subpenaed, and who was confined
in ' an insane asylum. Thereupon, the evidence was taken of three
medical experts. who pronounced her incurably insane. The trial
was then ordered to proceed, and, as plaintiff did not tender any
evidence, the action was dismissed by Leitch, J., with costs.

SvpreMe Courr (2nd App. Div.), dismissed appeal therefrom
without costs, as respondent was unrepresented on the appeal.

An appeal by the plaintiff from a judgment of Hon. Mr.
Justice Leitch pronounced at the trial at Milton on 22nd De-
cember, 1912.

D. 0. Cameron, for motion.
No one contra.

The appeal to the Second Appellate Division of the
Supreme Court of Ontario was heard by Hon. Stk Ww.
Murock, C.J.Ex.D., and Ho~N. Mg. Justrice Crure, Hon.
Mg. Justice Ripperr, HoN. MR. JUSTICE SUTHERLAND and
Ho~. Mgr. JusticE LEITCH.

VOL. 24 0.W.R. NO. 1—1
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Their Lordships’ judgment was delivered by

Hox. Mr. Jusrice RippeLL:—An action for ecriminal
conversation.

The statement of claim delivered December 18th, 1911,
alleges that “in or about the year 1905 the . . . defend-
ant did seduce, debauch and have illicit connection with the .
plaintiff's wife . . . ” and $50,000 damages are claimed.
The defence is a simple denial. pe

The writ was issued September 18th, 1911, and after the
action was at issue for some time nothing was done to bring
the action for trial. On October 9th, 1912, a motion was
made by the defendant for an order dismissing the action for
want of prosecution. The Master fn Chambers made an
order that particulars should be served within a time limited,
certain costs paid and the case set down for trial, or the
action should stand dismissed. Particulars were served in
time, which alleged the wrongful acts to have taken place in
1908 and 1909.

An examination for discovery of the plaintiff is said to
have shewn. that the date he must have intended to allege
was 1907, and a new set of particulars was served on Novem-
ber 20th, 1912, after the date fixed for serving particulars.
No order was procured allowing these particulars nunc pro
tume, but the case was set down and the costs already referred
to paid. .

At the trial before Mr. Justice Leitch at Milton, Decem-
ber 2nd, 1912, counsel for the plaintiff moved to ‘adjourn the
hearing. Counsel for the defendant argued that by reason
of the non-compliance with the Master’s order the case was
not properly before the Court, that the action was dead. But
he said that he was prepared to go on and fight out the action.
Plaintiffs counsel then said (answering the objection of his
opponent, that the plaintiff could not amend his particulars) :

“Of course, he would have a right to amend; there is
no doubt about that. T wanted to move to postpone the case
on the ground that we cannot get our witnesses here. Our
main witness is undoubtedly the plaintiff’s wife, and she is
now in the agylum at Toronto, and we'think is of a good
mind, and we had her served with a subpcena, and this morn-
ing my client gets this letter from the asylum authority :
(Reads)—We contend she is in good mind, and there are now
in the court-room three doctors from the institution. I do
not know how they came here. I suppose they are here to
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shew cause why this woman should not obey the subpeena
that was served on her; two doctors from the asylum and
Dr. Bruce Smith. Under the circumstances I do not think
we should be forced to go on.

His Lordship: Do you think this charge ought to be held
over this defendant for any length of time?

Mr. Cameron: It is a nasty thing, I admit, holding it
over, Mr. McKay, but at the same time this plaintiff has a
right to have a trial. It is not his fault that his wife is not
here. ,

His Lordship: She may be permanently insane.

Mr. Cameron: No, she is not permanently insane. I do
not think she is insane to-day. She is just in there on ac-
count of drink and of dope—nothing else. There are three
doctors here to-day.

His Lordship: You want to find out from them if she is
insane ? 2

Mr. Cameron: Yes, I want to put them in the box and
ask if she is insane. :

His Lordship: Have you any objection to that?

Mr. McEvoy: None whatever.” ‘

Evidence was then given by three medical men that the
plaintiff’s wife was incurably insane, that she would never be
any better, having been in the asylum since May, 1911. This
evidence was given, of course, on the motion of the plaintiff
to postpone.

Thereupon the following took place, according to the re-
porter’s notes :—

“ His Lordship: Well, do you think any good purpose
would be served by adjourning this case:

Mr. Cameron: Well, of course this last witness says her
memory would be good, and the other two doctors only say
she had hallucinations. The last two witnesses both say the

“only hallucination she had was that about voices.

His Lordship: Well, you cannot go on, can you?

Mr. Cameron: I do not see how we can. I would suggest
adjourning to the winter assizes at Toronto. She may be all
right by that time, : ;

His Lordship: With reference to your statement that she
'is a dope fiend and alcohol fiend, what was she like when she
made those charges?

Mr. Cameron: She was all right when she made the
charges. :
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His Lordship: In the face of that order that Mr. McEvoy
has read, and in the face of the witnesses that you have called
—Dr, Bruce Smith and. Dr. Foster and Dr. Clair—in the face
of all the evidence, T would not keep that charge hanging
over any man.

Mr. Cameron: I submit we are entitled to an' adjourn-
ment. :

His Lordship: I will not adjourn it. If you want to try
it you must go on and try it. '

Mr. Cameron: Then are these particulars of the 20th of
November properly delivered, or is the case dead except as
to the particulars of 19077

His Lordship: The particulars in compliance with the
order were the particulars of 1907.

Mr. Cameron: Well, the plaintiff abandons those particu-
lars and says that he and his wife were not in Toronto in
1907. T understand that the defence will be confined to the
particulars that were delivered properly and in time?

His Lordship: The evidence -will be confined to the par-
ticulars dated the 7th day of November, 1912. Those were
the particulars that were delivered in pursuance of the order,
and those are the only particulars that were before the Court.

Mr. McEvoy: Then on the examination for discovery it
is admitted there was no wrong-doing at that time; that the
plaintiff’s wife was in Owen Sound living. 9814 Denison
avenue, the place where they resided, was in Toronto.

Mr. Cameron: I admit the particulars we served were one
year out, and we served them with amended particulars.

His Lordship: No, I think there has not been a compli-
ance with the order for particulars, and T will dismiss the
action.

Mr. Cameron: Had not your Lordship better wait till

we give the evidence?
; His Lordship: Well, you are not able to give evidence.
I will dismiss the action with costs.

Mr, Cameron: I suppose your Lordship will give us a
. grant of thirty days’ stay?”

. It will be seen that Mr. Cameron said that he did not
_see how he could go on, and that when a suggestion was made
to hear evidence, and the learned Judge said that the plaintiff
was not able to give evidence, Mr. Cameron did not contra-
dict the statement or offer any evidence, or press that evi-
dence should be taken.
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Upon the appeal it was urged that my learned brother
dismissed the action because there was no compliance with
the Master’s order; but this is clearly not so. The action
was dismissed because the plaintiff’s counsel did not produce
evidence. What the learned trial Judge said was a challenige
to counsel to produce evidence if he had it.

Counsel now says that he had at the trial eight witnesses
who could have given evidence which he hoped would prove
a case without the evidence of the plaintif’s wife. No such
statement or claim was made at the trial.

In view of what seemed to us the imperfect state of the
evidence as reported, we have asked the learned trial Judge

~ what took place before him, and he informs us that he asked

Mr. Cameron if he had any witnesses who could prove a case,
and Mr. Cameron replied in the negative. ;

It is perfectly plain, even without this statement, that
the case was not tried but was dismissed simply because the
plaintiff did not tender or pretend to have witnesses who
could prove a case.

We are not concerned to detérmine whether the learned
trial Judge was right in his impression that only the charges
in the first set of particulars could be gone into. This was
not a ruling in the course of a trial. The proper course was
for the plaintiff, if he desired a trial on the later charges, to
tender his evidence formally and take a ruling thereupon,
move to amend the particulars and have an express decision,
bring the matter up clearly in some way and have it clearly
decided.

The course at the trial was:—Motion for postponement
moved for by plaintiff and rightly refused, and the plaintiff
then in effect admitting that he had no evidence to prove a
case. :

The Court is always very loath to decide that a plaintiff
is not to be allowed to develop any case he may conceive him-
gelf to have, or to punish a litigant for any mistake in prac-
tice, date, etc. But here the charge is an odious one. The
woman alleged to have been seduced is a maniac on the sub-
ject of men having sexual intercourse with her and can never
give credible evidence on the subject. The whole course of
the plaintiff is indicative of want of good faith, and I cannot
but think that the lines must be drawn with some strictness.

I am of opinion that the appeal must be dismissed, but
without costs, no coupsel appearing to oppose the appeal.
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A further fact should be added. Counsel for the plaintiff
applied before trial to Mr. Justice Middleton for a hab. corp
ad test. for the plaintiff’s-wife. My learned brother did not
dismiss the application, but told counsel that he should be
furnished with some kind of evidence to shew that the woman
- could or might give evidence upon which the slightest reli-
ance could be placed, and the application was not further pro-
ceeded with. It seems quite clear that the whele proceeding
at the trial was a sham on the part of the plaintiff.

Appeal dismissed.

Ho~. MR. JusrticE KELLY. JANUARY 241H, 1913.

INDEPENDENT CASH MUTUAL FIRE INS. CO. v.
WINTERBORN.

4 0. W. N. 674.

Principal and Agent — Agent of Insurance Company— Breach of
= Il;eﬁnite Instructions—ULiability for—HEvidence—Damages.

KeLLy, J., held, that an agent of an insumng}e company, wl{o
had effected an insurance on a grain separator in breach of his
express instructions, was liable to indemnify the company any loss

unavoidably sustained by reason thereof. X
Connecticut Fire Ins. Co. v, Kavanagh, [1892] A. C. 473,

referred to.

Action to recover the sum of $660.64 and interest from
a former agent of plaintiff, tried at Belleville without a jury.

E. Gus. Porter, K.C'., and W. Carnew, for the plaintiff.
T. A. O’Rourke, for the defendant.

Hon. Mg. Jusrice KeLry :—The head office of the plain-
tiff company is in Toronto. Defendant is an insurance agent
residing in Trenton. At the time of the trial he had had
twelve years experience as such agent. In May, 1909, he
was appointed by plaintiffs their agent at Trenton, and if the
statement in their letter of May 12th be correct, they then
forwarded to him supplies such as forms, stationery, etc., and
also an agency agreement in duplicate, one copy of which was
to be signed by the defendant and returned to the plaintiffs,
and the other to be retained by him. This agreement was
not signed by defendant; he denies that it ever reached him.
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From that time, however, he acted as the plaintiffs’ agent;
and he received from them blank forms of interim receipts—
issued in book form—which were to be used by him on his re-
ceiving applications for insurance.

In January and February, 1910, some correspondence
passed between the parties with regard to the issue of insur-
ance on grain separators, and plaintiffs made it clear to the
defendant, not only by this correspondence, but through their
superintendent, that they would not entertain proposals for
that class of risk.

On August 9th, 1910, Jeffery & Dainard applied to de-
fendant for insurance of $600 on their grain separator and
attachments, and defendant then issued to them an interim
receipt on the printed form supplied to him by the plaintiffs.
The premium for this insurance for one year from August
9th, 1910, was therein stated to be $18. Eight dollars of
this amount was at that time paid by the insured to defend-
ant. Defendant says that on that date he took from the
insured a written application for the insurance, and that
without delay he forwarded it by post to the plaintiffs’ head
office. 'Thi¢ communication, if sent, never reached the plain-
tiffs.  On November 8th, 1910, the insured paid to defendant
ten dolars, the balance of the yearly premium, and he en-
dorsed a receipt therefor on the official printed interim re-
ceipt. i

From the time defendant says he forwarded the applica-
tion to plaintiffs until May, 1911, no further communications
passed between the plaintiffs and the defendant with refer-
ence to the insurance.

On May 19th, 1911, the articles insured were destroyed
by fire and the insured applied to the plaintiffs, through. the
defendant, for a settlement of their loss. On being commu-
nicated with, plaintiffs for the first time learned that defend-
ant had issued an interim receipt and accepted the premium
from the insured. This in fact was the first knowledge they
had of this insurance having been effected.

On or about October 11th, 1911, an inspector of the plain-
tiffs interviewed defendant at Trenton. Defendant says he

~ then had in his possession a copy of the application and that

he shewed it to the inspector, but cannot say whether the
latter returned it. The inspector, on the other hand, says
that he is not aware that he saw this copy in defendant’s pos-




8 THE ONTARIO WEEKLY REPORTER.  [yoL.24

session, and that he did not take it with him when parting
with defendant. The latter cannot further account for it.

I mention this circumstance to draw attention to the de-
fendant’s evidence as to the unaccounted for disappearance
of important papers in thig transaction—the agency agree-
ment sent him from plaintiffs’ office, the application which
he says he posted to the plaintiffs and which did not reach
them, and the copy of the application which is not accounted

+ for after the time he says he shewed it to the inspector.

About the end of 1911 (date has not been given), the
insured brought action against the plaintiffs to recover the
amount of insurance ($600), and plaintiffs paid them in
setflement that sum, and $17.64 costs of action.

Plaintiffs have brought the present action to recover from
the defendant $660.64 (and interest), the $617.64 paid to
the insured, $25 plaintiffs’ costs of defending the action of
the insured -against them, and the $18 premium received by
the defendant and not accounted for.

With the knowledge that plaintiffs would not issue insur-
ance on the class of property offered by the insured, and being
familiar with his duties as agent, defendant accepted the
application and the premium, and issued an interim recelpt
on the form intrusted to him by the plaintiffs. In view of
the evident carelessness of the defendant and the plaintiffs’
denial of the ‘receipt of the application, T find difficulty in
accepting the statement that the application was sent to the
plaintiffs.

The evidence of defendant’s carelessness in dealing with
these important matters (and part of this evidence is given
by himself), may well suggest that he overlooked forwarding
it. Moreover he sent no further communication to the plain-
tiffis about this application, and admits that in the usual
course of dealing the policy should have reached him within
a reasonable time ; not receiving it he made no further enquiry
and took no further interest in the matter except to receive
from the insured in Noyvember (three months after the appli-
cation was made), the balance of the premlum for the whole
year.

A suggestion was made that the interim receipt was valid
for thirty days only from the time of its issue. The blank
in the printed form at the foot of the receipt which is in-
tended to limit the time for which it would afford protection
to the insured, was not filled in, and the insured may well
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. have thought that there was Do question of limiting the time,

especially as defendant treated the insurance as being in
force, and accepted the balance of premium months after
the application was made.

On June 1st, 1911, defendant wrote to plaintiffs in reply
to a letter of theirs of May 30th (not produced), expressing
regret that “ Carelessness and absence of method on my part,
principally owing to the pressure of other and outside busi-
ness,khas caused you so much trouble and me so much
anxiety.” And later on he says, “as to the premium, that
was paid, at least to me, and if it was not paid to you, which
I think under the circumstances was quite likely, that was
my fault and not that of Jeffery & Dainard, and it is still
owing to you by me.” He then proceeds to explain that
owing to the work and responsibility resting upon him in
connection with his other business, “it will not be at all diffi-
cult for you to understand how easy it would be for such a
matter as an interim receipt, or a premium, or a policy, to
slip altogether from the memory.” He adds, “ please remem-

“ber that Jeffery & Dainard were certain they were insured,

they paid their premium and got their receipt ”; and he goes
on to say that he is willing to acknowledge that he has acted
thought]essly and carelessly, and expresses himself as being

“ quite sure you will deal mexcifully and leniently with me
and generously to my clients.”

Without going more fully into the details, it is clear to me
that defendant acted negligently and carelessly and without
due regard to the interests of his principals, the plaintiffs,
to such an extent as to render him liable.

As to the effect of the issue of the interim receipt, refer-
ence may be made to Stoness v. Anglo-American Insc. Co.,
20 0. W. R. 800, 21 0. W. R. 405. :

The question of the liability of an insurance agent is con-

~sidered in 22 Cyc. 1437, where it is stated that the agent

must respond in damages for any breach of duty arising out
of his relations as agent which has resulted in injury to the
company, and in support of that proposition is cited Connec- -
ticut Fire Insc. Co. v. Kavanagh [1892] A. C. 473.

If the agent violates instructions as to the class of risks
which he is to insure, and thereby renders the company liable
for a loss-on a risk which would not have been accepted had
the instructions been observed, the agent will be liable to the
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company for the amount of loss which it has been compelled
to pay on account of such risk (22 Cyec. pp. 1437-38).

But the plaintiffs could have avoided incurring the costs
of the action brought by the insured against them.

Judgment will be in favour of plaintiffs for $600 and
interest thereon from January 10th, 1912, and also for the
$18 premium received by the defendant and not accounted
for, and interest thereon from November 8th, 1910, and the
costs of this action.

MasTER IN CHAMBERS. JANUARY 24TH, 1913.

MOODIE v. HAWKINS.
4 0. W. N. 683.

Discovery — Further Eramination — Relevancy — Information for
Solicitor.

MASTER IN CHAMBERS, held. on a motion for further discovery,
that discovery is only obtainable as to matters relevant to the issues
as raised in the pleadings, but that plaintiff should state the know-
ledge obtained from his solicitor since the commencement of the action,
unless it were shewn that such information was obtained by the
solicitor on his client’s instructions, and for the purposes of this

action,

Motion to compel plaintiff to re-attend for examination
and answer certain questions which he refused to answer upon
his examination for discovery, claiming them to be irrelevant.

The action was begun on March 5th, 1912, by the plaintiff
suing on behalf of himself and all other shareholders of the
Dominion Power & Transmission Co. except the eleven indi-
vidual defendants, against them and the company in respect
of alleged acts of malfeasance on the part of a present and a
former director of the company whereby they are said to have
made large profits in breach of their duty as directors and in
fraud of the company and without its consent. The plaintiff
¢laims damages, restitution, account, injunction and the usual

_remedies asked for in such cases.

The statements of defence of the company and some of
the other defendants are part of the material before me.
They deny all the plaintiff’s allegations and also his right and
‘status to maintain this action. : :

R. €. H. Cassels, for the motion.
A. M. Stewart, for the plaintiff.

SIS o
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CarrwricaT, K.C., Master:—The first question not
answered was Q. 11.

“ How did you become a shareholder in that company ?

“ Mr. Gauld: T object to the question—no issue in regard
to that.” '

 This was followed by 13 other ‘questions more or less of
the same incidence, all of which plaintiff declined to answer
on the advice of counsel.

That discovery is only as to matters relevant to the
issues is, of course, elementary, and those issues are the issues
" raised in the pleadings, which are supposed to be true for the
purposes of discovery. Here no ground is given in the state-
ments of defence for the denial of “the plaintiff’s right or
status to bring or maintain the action.”  There is only a bald
statement in these words.

That being so the plaintiff properly answered questions
as to his shares in the defendant company saying that he holds
some of them (beneficially, I presume, though that is not so
stated) and that these stood in his name at the commencement
of the action.

Q. 11—In my opinion he was not bound to answer as the
pleadings now stand. If the defendants know or suspect the
existence of any fact which disqualifies the plaintiff that
should be stated in the pleading. At present it is open to
the charge of  fishing” if there is anything in the question
at all.

The next question unanswered was question 45.

Plaintiff had been examined as to the ground of his action
which he said was improper division of certain shares of stock
by the defendant directors among themselves. This he said
had been his information. He was then asked:

Question 45. “ When did you get that information?”

It does not seem to me very important whether this is
answered or not. The real point of the case is whether de-
fendants were guilty of malfeasance or not. It does not,
therefore, seem material when the plaintiff obtained the in-
formation on which he bases his action (nor perhaps what
the details of that information were though I am not speaking
positively as to that). That is a case where the defendants
‘must know what they have done, but this “ does not take away
their right to know what the plaintiff charges them with doing
—and discovery should not be extended beyond that. Plain-
tiff has said what he charges—how or when he got the in-
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formation on which he relies for success is not a matter for
discovery in this case and on the present pleadings.

Then comes question 51 where plaintiff declined (apart
from any advice of his eounsel) to state what knowledge he
had obtained since the action began because it was got from
his solicitor.

Here I think he was wrong unless the information was
obtained by the solicitor on his client’s instructions and for
the purposes of this case. That is not made clear. For all
that appears hig solicitor may have told him very important
matters that he had become aware of long before this action
was commenced. ‘

This point would, therefore, secem to be open to further
enquiry if defendants so desire.

The next question is No. 68.

Plaintiff had told of an interview with defendant Moodie,
president of the defendant company, at which the latter told
him question 65 : “ the amounts of stock which had been given
to different parties.” He was asked if the president said
that < gifts of stock were made.” A. “He did not say gifts.
He said that so and so got a bunch.”

Q. 68. You don’t mean to imply from anything that was
said that he conveyed to you the idea that stock was given
‘away in fact. Witness declines to answer on adyice of coun-
sel.”

Q. 69 then followed. “Tell me all ‘the president told
you in just the way he told you; be careful not to put your
own construction on it.”’

The latter part of this question 69 does not seem to har-
monise with question 68. Had this earlier question been

answered one would have expected an affirmative answer as -

the action is based on that assumption. It is a well known
saying that actions speak louder than words. So that.in any
‘case ‘whether strictly proper or not there does not seem any-
thing to be gained by requiring a formal answer thereto.
His answer to question 69 is “ He simply told me that
certain amounts of stock was (sic) allotted to certain parties.”
What inference, if any, plaintiff drew from that statement
does not strike me as in any way material either as establish-
ing the case of the defendants or weakening his own, and dis-
covery must, if relevant, he directed to one of these results.
Q. 100 is the last.
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Plaintiff had stated that at the interview already spoken
of the president had told him that 100 shares had been
allotted to him (the plaintiff). He had said that the presi-_
dent did not tell him where those 100 shares came from or .
whose it was, or what it was allotted for, and that nothing
took place as to the reason why he (plaintiff) has to get that
stock. ;

Q. 100 followed: “ Do you know why?” This was ob-
jected to by counsel.

Q. 101 followed: “ Was it understood by you why you
were getting this stock? A. I knew why he was saying so.

Q. 102. “Why was he saying so?”

Witness declines to answer on advice of counsel.

Again T am unable to see the relevancy of this question.
There is no issue as to these 100 shares. It does not even
appear whether plaintiff ever accepted them or not. Tf the
defendant company sees any ground for a counterclaim
against the plaintiff in respect of these shares or of any other
matter, then this should appear on the record ‘and the ex-
amination be then resumed on that basis.

Q. 112 was not answered on advice of counsel. It is
simply a repetition of question 51 so far as it is in any way
material.

The - conclusion of the whole matter is that defendants,
if so advised, can take out another appointment in the usual
way and have further examination and pursue question 51
if they desire to do so.

The motion is otherwise dismissed with costs to the plain- -

tiff in the cause.

MASTER IN CHAMBERS. JANUARY 25TH, 1913.

WALL v. DOMINION CANNERS.
4 O, W. N. 684.

Pleading—~Statement of Claim — Motion to .Strike Out Portions—
Irrelevancy — Embarrassment — Re-opening  of Order—Acquies-
cence in—Leave to Appeal.

MASTER IN CHAMBERS, on a motion to re-open the order herein
(23 O. W. R. 183), refusing to strike out certain paragraphs of the
statement of claim, declined to interfere with the same, both on the
merits and on the ground that the order in question had not been
appealed against, but on the contrary had been acted on, but granted
leave to appeal, costs to be to plaintiff in any event of the appeal.
Canavan v, Harris, 8 0. W. R. 325, referred to.
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Motion by defendant company to re-open the order
herein dated October 30th 1912.

From that order reported in 4 O. W. N. 214 and more
fully in 23 O W. R. 183 the defendants did not appeal; but
opened negotiations with the other side with a view of
having a re-argument. In this they were not successful,
and on 11th December last served notice on behalf of the
defendant company only, as before, of an application for
that purpose.

F. R. Mackelecan for motion.
F. McCarty contra.

CarrwricHt, K.C., MAsTER:—The motion on the argu-
ment was limited to paragraph 6 and confined to so much
of that paragraph as is dealt with in the report in 23
0. W. R. at pp. 184 and 185. The company it is said is
apprehensive that if this statement remains on the record,
it will oblige the company to give details and full discovery
of the work in payment of which the large block of com-
nwon stock is alleged to have been given to Grant & Nesbitt
though “ mostly all done by the plaintiff herein.” ’

I have reconsidered the matter in the light of what I
said in Canavan v. Harris, 8 O. W. R. 325. That, how-
ever, is to be read in connection with the facts of the case
as laid down in the judgment in Quinn v. Leathem [1901]
A. C.atp. 506. T see no reason to qualify what I said in the
Canavan Case, supra, at p. 326: < If any fact is stated as a
ground of action or defence which the other side considers
irrelevant he should move to strike it out—if not material
they should be struck out unless clearly introductory or
in-apable of affecting the result.”

The part of paragraph 6 now in question is not in my
view material in the sense of allowing discovery to the ex-
tent feared or anticipated by the defendant company. T see
no reason to change my opinion on that ground, especially
as the defendants have acted on the previous judgment and
obtained the particulars of statement of clalm thereby
directed.

Following the rule of a late emlnent CJ. “1 always
facilitate appeals from my own decisions—If T am wrong I
want to be set right.” I give leave now to the defendant
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company to appeal if desired. But the costs of this motion
should in that case be to the plaintiff in any event, and the
costs of the appeal to be costs to the plaintiff only in the
appeal.

Hon. MR. JusTicE BriTTON. JANUARY R%TH, 1913.

Re ERSKINE.
4 0. W. N. 702.

Will—Construction—Life Fstate in Residence Given to Widow—
Annuity ** as Long as Estate Will Pay Same ”—Not Payable out
of Funds Derived from Sale or Mortgage of Residence—0Costs.

BRITTON, J., held, that where a testator gave his widow a life
interest in a residence and an annuity of $400 per annum * as long
as his estate will pay the same,” the annuity could not be raised by
a mortgage or sale of the residence, but must come out of the estate.
exclusive thereof,

D. C. Ross for applicants.
George Wilkie for the widow.
B. N. Davis for the other beneficiaries.

Motion by executors for .construction of the will of
John Erskine, who died on or about the 18th day of June,
1906, having made his will on the 2nd December, 1905.

Probate of the will was granted to the Union Trust
Company, Limited. The will is as follows:—

“This is the last will and testament of John Erskine of
the City of Toronto in the County of York made this
twenty-second day of December, in the year of our Lord
o:re thousand nine hundred and five.

I revoke all former wills or other testamentary disposi-
tions by me at any time heretofore made and declare this
only to be and contain my last will and testament. ,

I direct that all my just debts, funeral and testament-
ary expenses be paid and satisfied by my executors as soon
as conveniently may be after my decease.

I hereby nominate and appoint the Union Trust Com-
pany Limited to be the executors and trustees of this my
will.

I give devise and bequeath all my real and personal
estate of which I may die possessed in the manner follow-
ing, that is to say:— :
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To my wife Isabella Erekine I give, devise, and bequeath
during the term of her natural life the premises known as
house number 14 St. Vincent street in the City of Toronto
aforesaid free from taxes, together with the contents of
same, also the sum of four hundred dollars ($400) yearly,
to be paid to her in monthly instalments so long as my
estate will pay the same.

To my son John Alexander Erskine I give, devise and
bequeath the sum of one hundred dollars ($100) and the
south half of lot number five (5) Concession Five (5) in
the township of Bryce in the District of Algoma and
province aforesaid.

To my sisters Anne Hill and Agnes Erskine I give, de-
vise and bequeath the sum of one hundred and fifty dollars
($150) each.

I direct my executors to pay off the existing mortgage
on my above mentioned St. Vincent street property out of
the proceeds of my life ingurance. :

At the decease of my said wife 1 direct that the pro-
ceeds of the residue and remainder of my estate, both real
and personal, including my said house and contents, be
divided equally between my caid sisters Annie Hill and
Agnes Erskine and ‘my said son John Alexander Evskine
chare and share alike or the survivors or survivor thereof:

I hereby empower my executors in their discretion to
sell and dispose of any or all of my real estate and to
execute conveyance thereof.” :

The legacies to John Alexander Erskine, Annie Hill
and Agnes Erskine, have been paid.

All the debts, including the mortgage on the residence
14 St. Vincent street, have been paid.

The widow has remained in possession and is now by
herself or her tenant in possession of the residence. The
estate has been administered leaving the widow in posses-
sion of the residence and furniture, and John Alexander
in possession of what is called the farm, which is a veteran
land grant of 100 acres, with no buildings upon it, «nd
not under cultivation. The widow has been paid the annu-
ity down to August, 1909, and the estate is actually in-
debted to the executors in the sum of $45.66, or there-

- abouts. The executors are now in doubt, and ask the as-

sigtance of the Court, submitting the following questions:—
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(1) Whether upon the true intent and meaning of the
will of the said testator, the annuity of $400 to the widow
is payable out of the corpus of the whole of the estate or
only out of that part of the estate which came into ihe
hands of the executor as cash.

“(2) Whether the executor can raise the said annuity
by way of mortgage of premises No. 14 St. Vincent strect,
Toronto, and of the lands devised to John Alexander
Erskine in the township of Bryce in the will mentioned.

(3) Whether the said properties shall as between them
bear the said annuity in proportion to their respective
values.”

The will must be construed as a whole. From the
words used, what is the real meaning?

The testator intended to dispose of his whole cstate.
His words are: “I give, devise, and bequeath all my real
and personal estate of which T may die possessed in the
manner following . . .~

To his wife during her natural life the residence to-
gether with the contents of the same. Also the yearly
sum of $400, payable monthly, as long as his estate could
pay the same—not for life—for the estate might not be
able to continue the payment during her entire life. The
house and contents the widow would have for life. She
might not have it for life if sold or mortgaged to raise
money out of which to pay the $400 for life, and even if
mortgaged or sold, there might not be sufficient to pay the
$400 for life. The widow is now only 68 years old. She
may live quite long enough to exhaust at the rate of $100
a year all that the residence would realise so that before
death she would have neither residence nor yearly allow-
ance. That was not within the contemplation of the

.testator. I am of the opinion that the words “my estate”
in the clause providing for his wife, mean the estate of
testator not otherwise devised or dealt with by his will.

The general words “remainder of my estale hoth real
and personal ” cannot be held to include the farm, devised
to John Alexander, nor can it include the money legacies
paid to Annie Hill and Agnes Erskine. The words are
general words, and would include, of course, other property
.of the testator if any obtained by him subsequent to the
making of the will, or owned by him at time of his death.

VOL. 24 0.W.R. NO, 1—2
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The last clause of the will, simply empowering the
executors to sell, is the general one, and in this case
neither adds to, nor detracts from the will—mor does it
assist in the interpretation of the will.

My answer to the first question is, that the annuity is
payable only out of that part of the estate which the exe-
cutor had in hand, exclusive of the residence and farm.

My answer to the second question is “ no.”

The third question is covered by my answers to the first
and second.

As the executor will continue to act and deal with the -

estate after the death of the widow, it will be no hardship
to them to make their costs payable out of the estate. No
costs to the other parties.

Hon. MR. JusticE MIDDLETON. JANUARY 29TH 1913.

FALCONER v. JONES.
4 0. W. N. 709.

Negligence—Fatal Accidents Act—Death of Employee—Unexplained
Accident—Varying Theories—Nonsuit—Contributory Negligence
—Findings of Jury.

Action for damages for the death of one, W. F., while engaged
at defendant’s factory, operating a machine, through the alleged
negligence of defendants. The belt supplying power to the machine
at which deceased was working, had parted, and deceased was in the
act of assisting the foreman in replacing it upon the pulley, when
something struck him violently in the chest, instantly killing him.
The evidence went to shew that it was, probably, a piece of wood
which struck deceased, but ‘as to its source, different theories were

advanced. The jury found negligence on the part of defendants,

and negatived contributory negligence on the part of the deceased.
MIDDLETON, J., held, that the jury’s findings as to negligence

were warranted by the evidence, though their theory of the accident

was not, and entered judgment for the plaintiffs for $1,650 and costs.

Action for damages for the death of William Falconer,
killed while operating a machine called a “ghaver” af
~ dofendant’s factory, through the alleged negligence of de-
fendants, tried at Toronto, with jury, on the 13th and 14th
January instant.

John Jennings for the plaintiff.

H. H. Dewart, K.C., and B. H. Ardagh for ihe defen-

dant. : .
Hox. MRr. JusticE MIDDLETON :—Most of the facts were
not in issue. Wiliam Falconer was engaged at the defend-
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ants’ factory in operating a shaver. This shaver was
driven by a belt running from a wooden pulley upon a
counter-shaft. = The counter-shaft was driven by a belt
running from a large pulley upon the main shaft in the
basement, and passing through holes in the floor to a small
pulley fixed upon the shaft above. When it was not desired
to operate the machine this belt was shifted by a “ shifter ”
on to a free pulley upon the counter-shaft between the
small fixed pulley and the large wooden pulley. The entire
counter-shaft, with its pulleys, was covered by a box or
case, so that when in operation there was no danger to any
one arising from accidental contact with the rapidly revolv-
ing pulleys and belts.

On the 26th January, 1912, the belt connecting the
main shaft and counter-shaft parted and fell to the base-
ment. Falconer went to the basement, procured the belt,
and took it to Werlich, the millwright having general
charge of the machinery in the mill; for the ‘purpose of
having the belt. repaired and replaced. Werlich went to
the machine and took the cover off the hox or casing which
enclosed the counter-shaft; the belt could not be replaced
without his so doing. He then passed the belt over the
counter-shaft and down through the openings, and went to
the basement to lace it. Falconer assisted him in uncover-
ing the counter-shaft and in passing the belt through.

When the belt was laced, Werlich came upstairs again,
placed the belt upon the loose pulley, and went below
again in order fo put the belt upon the revolving pulley on
the main shaft. Werlich states that at this time he told
Falconer to stand clear, as it was his intention to start the
belt. The jury have found—and I agree in their finding—
that no such statement was made. When Werlich reached
the basement he immediately placed the belt upon the
pulley; and there was no eye-witness of what next hap-
pened. By some means something was violently thrown,
and struck Falconer upon the breast, breaking three ribs
and driving them into his heart, instantly killing him.

The theory put forward by the defendants was that Fal-
coner had taken a piece of wood—produced at the trial—
with the view of holding the belt upon the free pulley
while it was being placed on the moving pulley below, and
that when the belt commenced to move this piece of wood



20 THE ONTARIO WEEKLY REPORTER. [voL. 24

was jerked from his hand and thrown against him with
violence.

The piece of wood. produced was found immediately
after the accident, broken as if it had received some severe
impact; and the sides of the box were broken where they
had been hit by some such object as the stick produced.

The jury deliberately reject this theory of the accident,
and adopt, instead of it, a theory propounded by the plain-
tif’s counsel and not founded upon any evidence. It was
shewn that a band saw was operated at no great distance
from the counter-shaft. What is suggested is that the
man operating the band saw may have thrown a piece of
waste wood over on to the moving belts and that this may
have been thrown in such a way as to bring about the
injury.

If this finding were essential to the plaintiff’s recov-
ering, I should be much inclined to non-suit; but I think
that the defendants cannot complain if the theory pro-
pounded by them is accepted and upon that there is liabil-
ity.

The negligence found by the jury is that the shifter
was insufficiently locked and that it allowed the belt
to travel on to the fixed pulley, thereby putting the whole
of the counter-shaft in motion at high speed; that the
engine should have been slowed down during the opera-
tion and that Werlich was negligent in leaving the cover
off the counter-shaft while the shafting was in motion and
putting the belt on the wrong side of the drive wheel.
Contributory negligence is negatived.

Accepting the theory propounded by the defendants, all
these grounds of negligence are relevant, and are justified
by the evidence. On the other hand, if the theory pro-
pounded by the plaintiff and accepted by the jury is cor-
rect, the only negligence which is applicable is that relat-
ing to leaving the cover off the machine by Werlich until
he had ascertained that the machine was going to operate
properly. - Even in that view of the case I think I should
accept the findings of the jury, leaving it to an Appellate
Court to interfere. :

The defendants’ counsel pressed strenuously for a non-
suit, upon the ground that the only fair inference from the
evidence was that the accident was occasioned by Falconer’s
own conduct in endeavouring to hold the belt in place upon
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the free pulley while it was being replaced by Werlich
upon the moving pulley below.

Accepting the principle laid down in Sims v. Grand
Trunk, 10 O. L. R. 330, and in Jones v. The Toronto &
York Rly., 21 O. L. R. 421, this case cannot be said to fall
within any of the exceptions to the general rule that the
question of contributory negligence is one for the jury.

For the benefit of any Court dealing wich matter, I may
say that the impression made upon my mind as to what
really happened was this: Falconer probably took the stick
produced, and held the belt upon the free pulley. As Wer-
lich had passed the belt down on the wrong side of the
moving pulley below, as soon as he placed it upon the
moving pulley it would immediately pass over on to the
fixed pulley above. The effect of this was co cause the
wooden pulley to rotate instead of remaining stationary.
This wooden pulley then struck the stick, jerked it out of
Falconer’s hands, threw it violently upon the box, and it
then rebounded and struck Falcomer. Falconer would be
standing in such a position that the stick, when jerked
from his hands, would be thrown away and woald only
reach him upon a rebound; and the break in the walls of
the cover indicated that there had been such a rebound.

I allowed an amendment, by permitting the plaintiff to
set up the negligent placing of the belt on the wrong side
of the pulley upon the main shaft; as, while this was not
set up in the pleadings or particulars, it was developed in
the course of the evidence of the defendants’ employees
and witnesses.

Judgment will therefore go for the amount awarded,
$1,650; (apportioned $500 to the infant son, which amount
must be paid into Court, and $1,150 to the widow.) and
costs.

MasTErR IN CHAMBERS. 95 ANUARY. 281H, 1913.

BANK OF HAMILTON v. BALDWIN.
4 0. W. N. 729,

Process—Writ of Summons—Motion to Set Aside—Issued in Name
of Deceased Sovereign—Not a Nullity—Con. Rule 112}—Amend-
ment—~Costs.

MASTER IN CHAMBERS, held, that a writ of summons, issued in
the name of a deceased sovereign, is not a nullity, and refused to set
aside an ex parte order amending the same.

Biggar v. Kemp, 12 O. W. R. 863, followed.
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This action is brought on a judgment dated 5th Decem-
ber, 1892. The wril was issued only on the 4th Decemler,
1912, barely in time to bar the Statute of Limitations.
This may account for the writ issuing as a command from
His late Majesty King Edward the Seventh, who departed
this life on 6th May, 1910.

The error escaped the notice of the Local Registrar.
When it first dawned on the plaintiffs’ solicitors does not
appear. . ;

But on 14th January inst., after service of the writ in
its original form, but before the time for appearance had
expired, an ez parte order was made by the L. J. to amend
by ” inserting the words ‘ George the Fifth’ in the place
and stead of ‘Edward the Seventh.””

This order was served on defendants on 15th Jansuary—
and two days later the defendants moved to set aside the
writ as a nullity and the amending order as having been
made ex parte. It was conceded that unless the writ was *
a nullity nothing would be gained by setting aside the order
to amend.

S, H. Bradford, K.C. for defendants.
M. Lockhart Gordon, for plaintiffs.

" The mistake would seem one almost impossible to occur
had it not been for the similar instance to be found in
Biggar v. Kemp, 12 0. W. R. 863 and cases there cited. It
is pretty safe to say that the case of Drury v. Davenport
(1837), 6 Dowling 162, would not be followed at the present
day.

~ As long ago as 19 Vict. ch. 43, secs. 37 and 38, very wide
powers of amendment were given, being found later as secs.
48 and 49 of the C. L. Procedure Act, Con. Stat. of U. C.
ch. 22. If the argument in support of the motion was
pushed to its extreme limit all writs issued under any other
name than that of Queen Victoria would be void unless
protected by C. R. 1224 as no doubt they are—the conclud-
ing words shew this motion cannot succeed unleés the vari-
ance from the fact is “matter of substance.” The effect

" of my decision in Biggar v. Kemp, supra, by which I am

bound, is that the amendment was properly made in this
case. '
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These mistakes are not to be condoned always and as a
matter of course. But here it will be a sufficient penalty
if defendants are left to bear their own costs.

If defendant wishes to carry the matter further the
time for that purpose can be extended if necessary.

These cases seem to shew that it would be economy in
the long run to destroy old forms.

Hon. Mr. JusTicE KELLY. JANUARY 28TH, 1913.

GRAYDON v. GORRIE.
4 0. W. N, 704.

Vendor and Purchaser—=Specific Performance—Term of Mortgage—
Claim that no Agreement as to—Waiver—Evidence.

KrerLy, J., gave judgment for plaintiff in an action for specific
performance of an agreement to sell certain lands, finding adversely
to defendant’s contention that the parties were never “ad idem,” as
to the term of the mortgage.

Action for specific performance of an agreement for
sale of land by defendant to plaintiff.

W. Proudfoot, K.C. for plaintiff.
J. A. Rowland for defendant. -

Ho~. Mg. Justioe Kerry:—The only point in dispute,
is as to the length of the term of the mortgage which was
to be given to the vendor for part of the purchase-money,
and by reason of this the defendant contends a valid con-
tract was not entered into.

Plaintiff signed and delivered to the agents with whom
the property had been listed for sale, an offer to defendant -
to purchase, and McLaren, a clerk from the agents’ office,
submitted it to the defendant, who returned it on the
following day and gave instructions for changes in the price,
the amount of cash payment, the amount of the mortgage,
and as to making the instalments of principal and interest
payable yearly instead of half-yearly.

These alterations were made by McLaren, and the offer
was again taken by him to the plaintiff who initialled the
alterations.  All this took place about April 26th and
9vth.  Plaintiff and McLaren both say defendant signed
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the acceptance after these changes were made and before
they were initialled by plaintiff, and McLaren adds that
defendant initialled them at the time he signed the accept-
ance. Plaintiff also says that when the offer was brought
back to him to have the alterations initialled, they had
been initialled by the defendant. Defendant on the other
hand says, that he did not sign the acceptance until after
plaintiff had initialled the alterations, and that, just before
signing, he himself further altered the offer by making the
term of the mortgage three years instead of five years.

His contention now is that at no time did he agree to
a five year term, and that not having signed the acceptance
until after he made the alteration from 5 years to 3 years,
and which he maintained was made after plaintiff had ini-
tialled the other changes, he and plaintiff were never agreed
upon that term.

In this I think he is mistaken. My view is that the
change from 5 to 3 was made after both parties had signed.
It may be that defendant afterwards wished to have a
three year term and he may have made the alteration in
that respect with a view to having plaintiff agree to it;
but that under the circumstances could not have assisted
him, for the alteration was so indistinetly made as to render
it almost, if not altogether impossible, for anyone, on the
closest examination of the document, to determine whether
in its present condition it reads 5 or 3 years, it can as
readily be read one way as the other.

But whatever question there may have been of defen-
dant’s right to object on the ground of want of agreement
on the term of the mortgage, that was set at rest by what
followed the signing.‘

About April 30th defendant called at the agent’s office
and stated that a copy of the original offer, supplied to his
solicitor, drew his attention to the five year term, to which
he objected; and later on he again referred to this and ex-
pressed his unwillingness to complete the sale with that
term. By that time he appears to have come to the con-
clusion that the property was worth more than he had sold
it for, and he was anxious to be released from the contract.
Plaintiff then offered to make the term of the mortgage 3
years, but defendant refused. I have some doubt as to
whether he had much faith in his objection, for notwith-
standing that he did so object, the usual procedure for
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completing te transaction was gone on with by the solicitors
for both parties. Requisitions on title was delivered by
plaintif’s solicitors, and correspondence passed between
them and defendant’s solicitor about these requisitions and
the inspection of defendant’s title deeds. A draft deed was
prepared by defendant’s solicitor and submitted to plain-
tift’s solicitors for approval; it was approved and returned,
and was then engrossed and signed by defendant and his
wife. A draft mortgage was also prepared by the plain-
tif’s solicitors and sent to defendant’s solicitor for approval.
The deed was made to plaintiff’s wife, and the mortgage
was drawn from her. This would indicate that something
must have passed between the solicitors by which this
change in the parties was brought about, and that there
was then no question of not carrying out the agreement.
The draft mortgage was returned to plaintiff’s solicitors
on Saturday, May 11th with the statement that it was
neither approved nor disapproved. At the time of its re-
turn, a clerk from the office of defendant’s solicitor ten-
dered the deed to plaintiff’s solicitors, and the mortgage
being immediately engrossed and executed, and the plain-
tiffs’ solicitors having with them the mortgage and the
money to make the cash payment, again met defendant’s
representative. Again something was said about the term
of the mortgage, defendants ’representative saying his in-
structions were to close the transaction only on the mort-
gage being made to mature at 3 years instead of 5. Plain-
tiff’s solicitors then offered to make the term three years
if the original contract so stated it, and they and defen-
dant’s representative and defendant went to the registry
office to examine the original. It was then agreed to defer
completing the transaction until the following Monday and
there was no question of its not then being carried out,
but when that time arrived defendant’s solicitor refused to
complete it.

My view is that the contract is enforceable and that it
should be enforced, but as the purchaser both the day
on which the deed was tendered, and before that date, and
also at close of the trial, offered to make the term of the
mortgage three years, that, instead of five years, will be its
term if defendant now so desires it.

Judgment will be that the contract be so enforced, with
costs payable by the defendant.
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If any question arise as to the adjustment or settling the
details it can be referred to the Master in Ordinary; the
costs of any such reference being reserved until after the
Master has made his report.

DIVISIONAL COURT.

JANUARY R7TH, 1913.

AUTOMOBILE SALES LIMITED v. MOORE.
4 0. W. N. 700.

Sale of Goods—Partial Failure of Consideration—Defective Condi-
gon of Motor Car—How far a Defence to Action—Damages—
0sts.

Action upon a promissory note given in part payment for a
motor car, The defence was the defective condition of the car.

MoRGAN, Co.C.J., dismissed the action, upon the finding of the
jury that the car was ‘defective.

DivisioNAL CouUrT, held, that “ partial failure of consideration
is a defence, pro tanto, against an immediate party, when the failure
is an ascertained and liquidated amount, but not otherwise.” ;

Georgian Bay Lumber Co. v. Thompson, 35 U. C. R. 64, and

Goldie v, Harper, 31 O. R. 284, followed.

Appeal allowed, without costs. Judgment entered for plaintiff,
with costs, as of an undefended issue, and for defendants for $200,
upon their counterclaim, with costs of such issue.

“

Appeal from the judgment at the trial of action with
a jury before his Honor, Judge Morgan, Junior Judge of
the County of York.

In substance, the action was upon a promissory note
dated the 25th April, 1912, made by defendant A. H.
Moore, payable five days after date.

This note was given in part payment for an automobile
purchased by the defendant Ida Moore, under a written con-
tract dated April 18th, 1912, which called for the payment
of six hundred dollars cash upon the delivery of the car.

When the note matured on the 3rd of May Ida Moore
gave her cheque for the amount. Payment of this cheque
was stopped.

The contract is in the words following: “T hereby
place my order for one Guy car as seen . . . car to be
put in good running order. Price $1,000. Deposit, $100.
Date of delivery, when ready. Terms, $600 on delivery of
car, balance note for three months, 6 per cent.”
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When the car was delivered the note was given in lieu
of the cash payment. Complaint was made that the car
had not been placed in good running order; and upon the
evidence it appeared that this complaint was well-founded.
The experts called for the defence placed the amount
necessary to make the car satisfactory, at various sums, the
highest being two hundred dollars.

The appeal to Divisional Court was heard by Hon. M.
Justice MippLeroN, Hon. Mr. Justice LENNOX and
Hown. MRr. Justice LEITCH.

R. J. McLaughlin, K.C., for the plaintiffs.
G&. N. Shaver, for the defendants.

Ho~. Mr. Justice MipprLeEroN :(—The trial was allowed
to proceed without any discussion of the law applicable;
and apparently the case went to the jury as though the
sole issue was whether the car had been placed in good
running order.

The learned Judge said at the close of his charge: “If
you find as a fact that the machine was defective when it
was delivered to the Moores and that they ure therefore
not bound to take it, then you will find a verdict for the
defendants; and you will also find a verdict for them for
the hundred dollars they had paid. On the other hand,
if you find the machine was in good condition and you
think the plaintiff ought to recover, you will give a verdict
for $615.”

On this, the jury found for the defendants; and judg-
ment has been entered dismissing the action and for the
recovery by the defendants of the hundred dollars paid.

We do not think that this can stand. The rule is stated
in Chalmers 6th ed. p. 99, thus “ Partial failure of con-
sideration is a defence pro tanto against an immediate party
when the failure is an ascertained and liquidated amount,
but not otherwise.”

This is in accordance with the law laid down in our
own Courts in many cases. See, for example,’ the
Georgian Bay Lumber Company v. Thompson, 35 U. C. R. 64.
That case was a declaration upon a promissory note; plea,
that the note was given on the purchase of a timber
license and that the contract was based upon the fraudu-
lent assertion on the part of the vendors that they had
the right to cut the hardwood timber. TUpon demurrer the
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plea was held bad, as it shewed “only a partial failure
of consideration’and not of any definite sum.”

Sir Adam Wilson exhaustively reviews the earlier cases.
Goldie v. Harper, 31 0. R. 284, is also in point. Meredith,
C.J., says: “ It appears to be clear at law, unless there is
a total failure of consideration or unless there is a partial
failure as to something that is ascertained and liquidated,
the partial failure of consideration is no answer to an
action upon the note.

We think justice can best be done in this case by direct-
ing that the plaintiff recover upon the note and cheque in
question, with costs as of an undefended action upon a
promissory note, and that the defendants be awarded two
hundred dollars, the maximum sum named by the wit-
nesses called, as damages upon the counterclaim, with the
costs incident to the issue as to the defective condition of
the machine, including therein the costs of the trial; and
that there should be no costs of this appeal.

Hox. Mg. Justice LENNoX and HoN. Mz. JUSTICE
Lerrcn agreed.

Hon. Sir G. FarconsringGe, C.J.K.B. JAN. 2%tH, 1913.

SNELL v. BRICKLES.
4 0. W. N. 707.

Vendor and Purchaser—~Specific Performance—Attempted Rescission

—Duty to Tender Conveyance—Terms of Contract — General
Rule Negatived—Conduct of Parties—Death of Party after Trial
and before Judgment—Con. Rule 39).

Farconsringe, C.J.K.B. held, in an action for specific per-
formance of an agreement to sell certain lands, that, upon tHe read-
ing of the whole contract, it was the vendor’s duty to prepare and
tender the conveyance, and that, not having done so, he was not
justified in assuming to rescind the contract.

Judgment for plaintiff, with costs.

W. Proudfoot, K.C., for plaintiff.
J. E. Jones, for defendant.

Action by purchaser for specific performance of an
agreement to sell certain lands, tried before me without a
jury at Toronto on November 26th, 1912.

I am informed that since the argument in this case
the defendant has departed this life. T have not yet been

»
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notified of probate of will or order or revivor, but it appears
that in such a case no order to continue proceedings is
necessary to enable the Court to give judgment, and the
judgment may be pronounced and entered as of the date
on which the argument took place. Con. Rule 394, Notes
in H. & L. 603, and cases there cited.

It is an action for specific performance, the defence
being that time was of essence of the contract, and that
plaintiff neglected to close the transaction on the proper
date, whereupon the defendant assumed to rescind the con-
tract.

The transaction was not closed on account of the illness
of the plaintiff’s solicitor and his consequent absence from
his office on the date of closing, and the day preceding.

The plaintiff replies that he accepted the title to the
lands and that it was the duty of the defendant on or
prior to the 15th March to tender to plaintiff a properly
executed conveyance thereof with a mortgage drawn on
defendant’s solicitors’ usual form or, at any rate, to have
supplied such form as required in and by the terms of the
said agreement.

The clause of the contract is as follows:—

; “for the price or sum of seven thousand

five nundred Qolars o orvivirs i oo it i e s o v $7,500
payable as follows: Five hundred dollars ........ 500
paid to G. W. Ormerod, as deposit accompanying -
this offer, to be returned to me if offer not ac-

cepted, two thousand dollars .................. 2,000
to be paid upon the acceptance of title and deliv-

ery of deed, and give you back a first mortgage

on the property for the remainder, re-payable in

5 years from the date of closing .......... ... 5,000

7,500
with interest from date of closing at 6 per cent. per annum:
payable half-yearly, said mortgage to be drawn on the ven-
(o ’s solicitor’s usual form.”

The general rule in the absence of other provisions is
that the purchaser prepares the conveyance at his own
expense. Foster v. Anderson (1907) 15 O. L. R. at p. 3713
Stephenson v. Davies, (1893) 23 8. C. R. 629, 633. But 1
think that here, the reading of the whole clause is that
it was the duty of the defendant to prepare and tender
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to plaintiff the conveyance. And I think defendant’s soli-
citors recognized that duty, because on the 21st February
they wrote to plaintif’s solicitors enclosing a draft deed
for approval, and on the following day they wrote enclos-
ing a corrected description of the lands to be conveyed.

I am of the opinion, therefore, that the plaintiff is not
in default so as to entitle the defendant to invoke against
him the clause in question.

The result is that the usual judgment for specific per-
formance will be directed with costs of action, and a refer-
ence to the Master to settle the conveyance, if the parties
cannot agree. . There will be three months’ stay from the
date of the argument (26th November, 1912.)

Hon. MR. Justice LENNOX. FEBRUARY 6TH, 1913.
SINGLE COURT.
JANUARY 30TH, 1913.

Re CAMPBELL,.
4 0. W. N. 760.

Will—Construction—Reference to Charge—No Creating Section—
Reference Ignored—Direction for COreation of Trust Fund—
Amount not Stated—Reference to Other Sections to Ascertain
Amount—Insufficiency of Assets—Abatement.

LENNOX, J., held, on a motion for construction of a will, that
a devise to a devisee, subject to the charge in favour of one, D. B. C.
did not create a charge upon the property devised, where no charge
in favour of D. B. C. was created elsewhere in the will.

That where a trust fund was directed to be created for a legatee,
but the amount was not stated, other sections of the will should be
looked at to discover, if possible, what amount the testatrix intended
to set aside, in order that effect might be given to her wishes,

Application by executors for construction of certain
clauses of the will of one Charlotte Campbell, and advice
and direction. They specifically asked :—

(a) Have the trustees before payment of the general
- legacies to set aside any sum to form a trust fund for the
benefit of Donald B. Campbell, or, in the event of the said
Donald B. Campbell dying before the 1st day of August,
1920, without having been married, for the benefit of
Wyeliffe College, and, if 80, what amount ?
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(b) Does Moses Bricker take the property, 265 Jarvis
street, charged with the sum of $9,000, or any smaller sum,
to be held in trust for Donald B. Campbell, thus exoner-
ating the general estate of the testatrix from providing for
same?

D. T. Symons, K.C., for the executors.

A. J. R. Snow, K.C., for Rev. F. Wilkinson and general
legatees.

J. A. Scellen, for Moses Bricker.

R. U. McPherson, for Wycliffe College.

Donald B. Campbell although duly served, was unrepre- .
sented.

Hon. Mr. Jusrice Lennox —Reversing the order in
which the questions are put, I am clearly of opinion that
Moses Bricker, in taking the property 265 Jarvis street,
does not take it charged with the sum of $9,000 or any
smaller sum to be held in trust for Donald B. Campbell.
It is quite clear, I think, from the language of the will, that
the testatrix had it in her mind that a sum of money de-
rived in some way from her estate should be paid to Donald
B. Campbell on the 1st day of August, 1920, or upon his
marriage, if he marries before that date—also the income
of this money while thus outstanding—and to be paid to
Wyeliffe College if Campbell should die unmarried before
August, 1920. :

Again, whether the language used is or is not sufficient
to create a trust, it is reasonably clear that the testatrix
proposed that the money to be devoted to this purpose
should be as much as $9,000, and that this money should be
8o employed as to produce an income.

It is also clear upon the will that Moses Bricker was a
person standing high in the confidence and regard of the
testatrix. -

If these conclusions are well founded and are kept in
mind, it is easy to understand that a suggestion or direction
as to a method of profitably and securely employing the
trust funds, with possible benefit or accommodation to
Moses Bricker, and not the imposition of a burden upon
him, was what prompted the testatrix to insert the provi-
- sions: “I hereby authorise my trustees to lend the sum of
$9,000 or any smaller sum to the said Moses Bricker on the
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security of a first mortgage on my residence, 265 Jarvis
street, Toronto, for a period not later than the 1st of
August, 1920, the interest upon the mortgage to be at the
rate of six per centum per annum, payable quarterly.”
“And I hereby relieve my trustees from all responsibility in
connection with such loan to the said Moses Bricker if the
security should for any reason prove insufficient.”

But it is not easy to understand that a testatrix who has
just used clear, exact, and apt expressions in charging a
legacy in favour of Mildred Bell upon the same land would
in the next paragraph of her will use the expressions above
set out, including the exoneration of her executors from re-
sponsibility, and by it intend to charge another and larger
sum upon the property of Moses Bricker; and if this prop-
erty is impressed with a trust at all, it is here and by this
clause and nowhere else.

I know, of course, that coupled with the devise of 265
Jarvis street is this clause; © subject, however, to the above
mentioned charges on the said lands and premises in favour
pf Mildred Bell and also in favour of the said trust for
Donald B. Campbell.”

The fact that there is a definite charge in favour of
Mildred Bell and that the Campbell trust is here joined
with it, and the same language used is certainly significant.
But a reference to a non-existent or assumed charge will
not of itself constitute a charge.

There is only one other paragraph in the will referring
to the matter of this trust as it affects the estate of Moses
Bricker, and I will refer to it in connection with the other
question. It, however, goes to emphasize what T think is
already abundantly clear; that the only contemplated con-
nection of Moses Bricker ‘with the trust funds was as a

possible borrower of the whole or a part of it; and when the

testatrix refers to a charge “in favour of the said trust,”
T read it as reference to a mortgage charge voluntarily
assumed by Moses Bricker, if assumed at all, and for which
he gets an equivalent in the use of money of the estate for
80 long as it continues to be a charge.

Additional evidence that the testatrix did not intend to
charge the Jarvis street property with this trust fund is
found in the fact that the testatrix contemplated the pos-
gibility of a deficiency of personal estate for payment of the
pecuniary legacies in full; and this could only be possible
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if the trust fund is treated as a pecuniary legacy payable out
of the general personal estate.

The next consideration is, has there been a trust created
at all? T have already stated that undoubtedly the testa-
trix had it in her mind to establish a trust and after some
hesitation I have come distinctly to the conelusion that she
has used language sufficiently definite for that purpose. =

That the testatrix aimed at the creation of a trust fund,
and that its existence or the amount of it was not to be de-
pendent upon whether Moses Bricker borrowed or how much
he borrowed, is clear for the testatrix says: “T hereby de-
clare that my trustees shall stand possessed of the income de-
rived from the said investment, including the mortgage
from the said Moses Bricker, upon the following trusts, -
that is to say: Upon trust to pay the income derived there-
from to my grandson Donald B, Campbell, quarterly until
the 1st day of August, 1920, then to pay and transfer to the
said Donald B. Campbell the said trust fund;” with pro-
visions for contingencies which need not now be referred to,

Here it is clearly stated that there is to be an invest-
ment; but the amount of it has to be otherwise or elsewhere
ascertained. It is stated, however, that the investment in-
cludes “the mortgage from the said Moses Bricker ;7 that
is, that it is a part of the trust fund.

Turning back, then, I find from a clause already quoted
that this mortgage, as to the times for payment of interest
and the time within which the principal money must be
paid, fits in exactly with the provisions in favour of Donald
B. Campbell, and that any sum up to $9,000 of the funds
80 to be invested may be loaned to Moses Bricker.

The result as I understand is that the will shews that
the testatrix intended to create a trust fund for the pur-
poses specified; and as the trustees are authorised to loan
as much as $9,000 out of this trust to Moses Bricker, the
total trust investment must at least be as much as $9,000.

As to the first question, therefore, I am of opinion that
the trustees must set aside a fund out of the estate of the
testatrix not specifically disposed of, for the benefit of Don-
ald B. Campbell and contingently for the benefit of Wycliffe
College; and that, subject to the question of a deficiency of
- assets the sum to be set apart or set aside as such trust
fund is the sum of $9,000.

VOL. 24 0.W.R. NO, 1—3
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That if the estate of the deceased not specifically de-
vised or bequeathed after payments of the debts of the de-
ceased and of her funeral and testamentary expenses and
of the costs of administering her estate, and after payment
of the pecuniary legacy of $3 per month to Bella Doherty
as mentioned in the will, and after providing for payment
of legacy and succession duties as mentioned in the will, is
not sufficient to provide for the setting apart, of the whole
of this sum of $9,000, and for payment in full of all the
pecuniary legacies or bequests set out or provided for in the
will—other than the legacy to Bella Dougherty as aforesaid
and other than the $4,000 bequeathed to Mildred Bell—
which is specifically charged upon and payable out of the
roal estate—the said trust sum or fund of $9,000 and the
said several pecuniary legacies or bequests shall all abate
pro rata, and the sum to be set aside as a trust fund shall
be $9,000, less its said proportionate abatement.

The annuity or annual payments to Sarah McGarven
may delay final distribution, but can create no embafrass-
ment, as the principles above stated apply to the fund set
* apart to produce income for this purpose, when it falls in.

I am not aware that anything further is desired of me.
If there is, I may be spoken to before the judgment is
entered up.

There will be costs to all parties out of the estate; to

the executors as between solicitor and client.

Hox. Mg, JusTicE LENNOX. FEBRUARY 4TH, 1913.
PRATT v. ROBERT HYLAND REALTY Co.

MOORE v. ROBERT HYLAND REALTY CO.
4 0. W.N. 771 =

Fraud and Misrepresentation — Sale of Lands — Woodland Park,
}Vainwright, Alberta—Avoidance of Contract—Return of Moneys
aid. :

TENNOX, J., set aside agreements entered into by plaintiffs with
defendants. for the purchase of certain lands in Woodland Park,
Wainwright. Alberta, and ordered the moneys paid thereon teo be
returned, on the ground that plaintiffs were induced to enter into
the said contracts by gross fraud and deceit. ?

A. E. Fripp, K.C.,, for the plaintiffs.
W. J. Kidd, for the defendants.
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Hon. Mr. Justice LEnNOx :—By agreement of counsel
the three actions were tried together. - At the conclusion'
of the argument, I made certain findings of fact and stated.
that I would deliver a considered judgment later on.

The so-called company is a partnership only. Its mem-
bers are Robert Hyland and Robert Hamilton, both form-
erly connected with mining ventures in new Ontario. They
are dealers in western lands and their energies have been
chiefly directed to disposing of their holdings in a sub-
divided but wholly unimproved quarter section out in town-
ship 45, range 6, west of the 4th meridian, Alberta, which
they call “ Woodland Park, Wainwright.” But this quar-
ter section or park has no connection with Wainwright; it
does adjoin it. Its southerly boundary is a half mile north
of the northerly boundary of the town site, and a cultivated
- quarter section of farm land separates them. The lots in
question are a mile and a half or two miles from the out-
skirts of Wainwright as it is actually built.

Yet in the printed agreements which these defendants
* prepared and induced the plaintiffs to sign the lots in this
subdivision are described as being “in Woodland Park,
Wainwright, Alberta.”

These actions are brought to have the alleged agree-
ments declared null and void, and cancelled ; and to recover
back the moneys paid by the plaintiffs to the defendants.

The defendants sent their agents, Bergen and Proctor,
-out into the county of Carleton last summer. These
agents worked together as partners, and they swore that
in all cases they pursued substantially the same method of
introducing their business, describing the lots, defining
their location, and obtaining an agreement.

The evidence in support of the actions, too, is that in
bringing about the signing of the agreements in question,
at all events—and evidently in other instances as well—
these agents followed a regular and, definite system or
method of procedure; but this evidence, if believed, estab-
lishes not the uniformly honest disclosure deposed to by
the agents, but a uniform and deliberate system of deceit
and misrepresentation. I leave aside, however, the testi-
mony of the two Goods and McNeice, as I find ample evi-
dence to enable me to decide these cases without taking their
testimony into account at all.
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The plaintiffs in these actions appeared to be excep-
tionally respectable and trustworthy men. I am satisfied
that their evidence was truthful and in all essential par-
ticulars accurate. And I can find no reason for doubting’
the honesty or truthfulness of Samuel Allender. His evi-
dence is important. He heard the agreement with Moore
— or the most of it—and, a little later, the whole of the
agreement with Bower Pratt. He appeared to be a thought-
ful, respectable youth. I think he was truthful. I accept
his evidence as substantially accurate. Moore, too, was
present throughout the whole of the bargaining with Bower
Pratt.

I think the conclusion is irresistible that these agents
were dishonest in their method of securing contracts, and
dishonest, too, in giving evidence. It was argued, however,

in a.way which inadvertently suggested a rather sharp con-

trast, that the defendants at all events were honest. I can-
not find much evidence of honesty. If there was fraud in
_procuring these agreements—and I have no doubt of it—
the fraud began right in the “head office ” of “the com-
pany,” in the city of Ottawa. With direct information that
the population of Wainwright did not exceed fourteen
hundred—and it was not actually more than twelve hundred
at the time—they are particular to amend exhibit 1 by
pasting their name upon it in various places before they
place it in the hands of their agents for distribution; but
they leave unchanged the statement that in the fall of 1911
« 4 "census taken shewed nearly 2,500 permanent residents
__ien’t that a wonderful growth?” They know that their
gubdivision and the National Park are both separated from
Wainwright; but in this pamphlet, while they state that
the National Park is just one mile from the town and de-
scribe it as « at Wainwright,”. there is no “one mile from
the town ” or “at Wainwright” in their own case, but
“ Woodland Park, Wainwright,” whatever that may mean.
The same again with their printed agreement—said to
_ have been always carefully read by intending purchasers—
and in the same line is exhibit 8, always placed before pur-
chasers describing Woodland Park as “an addition to the
townsite of Wainwright.”
"1 am not able to believe that upon’ fair construction
“ Wainwright Alberta ” means Wainwright in Alberta, but
" yet that “ Woodland Park, Wainwright ” means, and was in-
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tended and understood to mean, “ Woodland Park outside of
Wainwright,” the oaths of the agents and of Hamilton to the
contrary notwithstanding. And indeed the persistency with
- which the agents pressed the guarantee feature of the con-
tract, and the financial standing of their company, and the
ultimate absence of evidence that either Hyland or Hamilton
is worth anything whatever are at least suggestive that the
high sounding “ Head Office” and the publication of the
names of the company’s bankers and solicitors were all
thought-out clements in a scheme to unload practically worth-
less lots at fabulous figures, or, alternatively—and possibly as
the main idea—to obtain a multitude of loans without valua-
tion of the security and without investigation of any kind.

Some of these circumstances are, of course, not conclusive
of dishonesty or fraud. Hamilton did not take so active a
part as his partner. Even in Court, Hyland’s attempt by
signals to direct and control the answers of his chief witness
was not the action of an honest man. In short, from firgt
to last the honesty of the defendants or their agents was not
much in evidence. On the contrary, I am convinced that the
signing of the agreements in question was induced by the de-
liberate and systematic fraud and misrepresentation of the
defendants and their agents; that these misrepresentations
were not casual or impulsive, but were the result of a carefully
thought-out fraudulent scheme, and that this scheme, al-
though perhaps amplified and detailed by the two agents,
originated in"the Ottawa office and was initiated and at least
broadly outlined when the printed forms were prepared.

As to each of the cases I find as matters of fact:

(a) That the agreement was not read over by the plain-
tiff nor was it in his hands until given to him for signature.

(b) That there was only one payment mentioned or pro-
vided for at the time the agreement was signed.

(c) That the other three payments now appearing on the
agreement were not agreed to or discussed or even mentioned.

(d) That there was no agreement to buy land, but on the
contrary the agents pretended that they could only sell an
option with what they called a *turnover ”—with large
profits to the plaintiff. :

(e) That the agents understood and agreed that the plain-
tiff could get his money back at any time, with interest
thereon at six per cent.
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(f) That the agents represented the company to be a
financially strong concern.

(g) That the agents represented that the lots included
in the option were npon the main street, or “ Main street ”
in Wainwright and within a block and a half of the post
office, and that the population of Wainwright was 2,500.

(The evidence as to the location was somewhat different
in the case of Wesley Pratt).

(h) That in purporting to read over the agreement to the
plaintiff, Bergen read it incorrectly and pretended that the
paper, afterwards signed, contained the provisions to which -
the plaintiff had agreed.

(i) That the appointment of Bergen as plaintiffs’ at-
torney and agent was not mentioned.

(j) That there is no evidence that the land in question
is worth more than $25 an acre.

(k) That throughout the whole discussion and in obtain-
ing the agreement, the agents intended to deceive and mis-
lead the plaintiff, did mislead and deceive him, and knew at
the time that he was being misled and deceived. .

I was urged by defendants to give effect to documentary
in ‘preference to verbal evidence. T give effect to it and find
in the written agreement the strongest confirmation of plain-
tif’s contention that the lots were always represented to be
" in the townsite of Wainwright.. The plans, too, may be re-
ferred to.

Alternatively, also, the signed agreement is to sell lands
in Wainwright. The defendants admittedly have no such
lands, and the consideration for the plaintiff’s promise wholly
fails,. That, however, is incidental. This is a case of flag-
rant and unmitigated frand. '

'The contracts will be declared null and void and the
money returned. The defendants must pay the costs in each
case. ;
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SUPREME COURT OF ONTARIO.
SECOND APPELLATE DIVISION. FeBRUARY 3RD, 1913.

LONG v. TORONTO RAILWAY CO.
4 0. W. N. 741,
Negligence—Fatal Accidents Act—Pedestrian Killed by Street Car—

(}ontributorg/ Negligence—CQontinuance of—Ultimate Negligence
—Jury’s Findings—No Evidence to Warrant—Evidence, .

Action for damages for the death of plaintiff’s husband, killed
by a street car belonging to defendants. The jury found deceased to
have been negligent in crossing the street without having looked for
danger, but found that the motorman could have avoided the acci-
dent, in spite of the negligence of deceased, by putting on the brake
and having the car under proper control,

Favrconeringe, C.J.K.B., entered judgment for plaintiff for
$4,000, upon the findings of the jury,

SuprrEME COURT (2nd App. Div.), held, that there was no evi-
dence to support the jury's finding of negligence on the part of
defendants, and that the cause of fhe accident was the continuing
negligence of deceased.

Appeal allowed and action dismissed, with costs.

Action by Mary Long, widow of Francis Long, for dam-
ages because of the death of her hushand, who was killed by
one of the defendant company’s cars on Queen street, in the
city of Toronto, on the evening of the third day of April,
1912. The case was tried by Chief Justice Sir Glenholme
Falconbridge, with a jury, and on their answers he directed
judgment to be entered for the plaintiff for the amount of
the verdict, $4,000. From that judgment the defendant
company appealed.

There was evidence to the following effect. shortly after
eight o’clock in the evening the deceased endeavoured to cross
from the south to the north side of Queen street, proceeding
in a slightly north-easterly direction, and when he had about
reached the north rail of the north track, was struck on the
legs by the north-west corner of the car fender of a west-
bound car. The effect of the impact was to take his feet from
under him, causing his body to fall towards the car to the
pavement, he being killed either by striking the car or the
pavement.

At the place where the deceased was crossing Queen street
there are two lines of railway—one, the southerly one, being
used for east-bound, and the northerly one for west-bound
cars. Immediately prior to the deceased stepping off the
" curb, at the south side of the street, an east-bound car had
passed him, and a west-bound car was proceeding westerly
on the northerly track: and there was nothing to prevent the
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deceased, if he had looked, from observing the approaching
car from the time of his leaving the curb until he stepped in
front of it, but he walked across‘the street slowly, looking
downwards, and finally stepped upon the track within ten feet
of the approaching car.

The motorman was examined on behalf of the plaintiff,
and testified that when about fifty yards away from the de-
ceased he saw him leave the curb, and that he watched his
movements and sounded the gong continuously from that
moment until the collision; that he threw off the power
shortly after the deceased stepped off the curb, and had his
car under control, but did not stop it, not anticipating the
deceased stepping in front of it; that when the car was about
ten feet away from the deceased he, for the first time, thought
the deceased might step in front of it and that he then re-
versed the power, and had the car under such control that it
stopped within less than one-half of its length, which was
about thirty feet. The deceased was not thrown forward by
the collision, and his body was found lying, feet foremost,
alongside the forward trucks of the standing car and slightly
under the portion of it which overhung the northerly rail.

The following were the questions submitted to the jury
with their answers:—

“1. Was the death of the plaintiff’s husband caused by
any negligence of the defendants, prior to negligence of plain-
tiff’s husband? A, No.

2. If so, wherein did such negligence consist? ;

3. Was the plaintiff’s husband guilty of negligence which -

caused the accident, or which so contributed to it that but for
~ his negligence the accident would not have happened? A.
‘ Yes. ,
4. If you answer ‘yes’ to the last question, wherein did
his negligence consist? A. In not looking for a car. \

5. Notwithstanding the negligence, if any, of the deceased,
could the defendants, by the exercise of reasonable care, have
prevented the collision? A. Yes.

6. If so, what should they have done which they did not
. do, or have left undone which they did do? A. By putting
on the brakes and having the car under proper control.

7. Could the motorman and the deceased, each of them,
up to the moment of collision, have prevented the accident
by the use of reasonable care; in other words, was the negli-
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gence of the deceased the contributing ‘act up to the very
moment of the accident? A. Ten say no, two say yes.

8. If the Court should, on your answers, think the plain-
tiff entitled to damages, what sum do you assess as damages,
distributing it (2) to the mother of the deceased, aged 71
years; (b) to the wife, aged 32 years; (c) to the daughter,
aged; 8 years? A. Ten for $4,000.”

The learned trial Judge, in explaining question 7 to the
jury said: “In other words, was the negligence of the de-
ceased the contributing act up to the very moment of the
docident . Did, in fact, the deceased’s act contribute
up to the very moment of the accident . .. Did he be-
come aware that the car was approaching, and was he able to
avoid the danger? That is the sense in which that question
isput . . . Now you will understand the sense in which
the question is launched—that while it is true that physically,
as far as his actions went, he did contribute to it up to the
last moment, but did he do it in that negligent sense that he
was aware that the car was approaching, and was he able to
avoid the danger B

The-appeal to the Supreme Court of Ontario (second
appellate division) was heard by Hon. Sk Ww. Murock,
C.J.Ex.D., HoN. MRr. JusTicE SUTHERLAND, HoN. Mg.
Justice MippLETON and Hox. MR. Justice Lerrch.

H. H. Dewart, K.C., for the defendants (appellants.)
W. E. Raney, K.C., for the plaintiff (respondent.)

Hon. Str Wa. Murock, C.J.Ex.D.:—There is, T think,
no evidence to support the jury’s answer to question 6,
to the effect that the accident could have heen averted
- after the deceased’s negligence in stepping in front of
the car, by the motorman then * putting on the hrakes
and having the car under proper control.” The evi-
dence of the motorman that when the deceased stepped
off the curb at the south side of the street he threw
off the power, that it remained off from that time until
‘the reverse power was applied, when the car was brought to a
stop; that as soon as he supposed the deceased contemplated
stepping upon the track he reversed the power, a method more
effective in stopping the car than applying the brakes: and
that he brought the car to a stop within less than half of its
length is uncontradicted and its correctness not challenged,
and is in material parts corroborated by witnesses who spoke
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as to the movement of the car. Nor was there any attempt
to shew that at this stage anything could have been done to
prevent the accident happening. The motorman was, I
think, justified up to a certain point in assuming that the
deceased would exercise reasonable care; and nothing is shewn
that would suggest a different conclusion until the deceased
actually stepped upon the track.

"As to the answers to questions 3 and 4, their evident
meaning is that the deceased failed to exercise reasonable
care, by not looking for an approaching car, and by negli-
gently stepping upon the track and endeavouring to cross in
front of it, thereby causing, or contributing to, the accident.
If these answers stood alone, the plaintiff, notwithstanding
the answer to question 6 even if.supported by evidence, must
fail, the rule being that where damages is the direct, imme-
diate result of two operating causes, viz., the negligence of
the plaintiff and that of the defendant, the plaintiff cannot
recover. It was, however, argued that the answer to question
7 relieved the plaintiff of the consequences of the deceased’s
negligence. But there is, I think, no evidence to support the
answer to question 7. The deceased was guilty of -but one
act of negligence, viz., endeavouring under the circumstances
of this case, to cross the track almost immediately in front
of the car, and its negligent character was continuous. - From
- the time of his stepping upon the track until the accident,
he in fact undertook to clear the track before the car, which
was within ten feet of him, would strike him.

The evidence shews that under the circumstances the
motorman used all reasonable means to avert the accident,
but that it was not preventable. T, therefore, think there is
no evidence to justify reasonable persons in finding, as the
jury in their answer to question 7 have found, that the negli-
gence of the deceased did not contribute to the accident up
to the very moment of its happening. Thus eliminating the
answers to questions 6 and 7, there remains the finding
(which cannot be successfully attacked) that the deceased’s
negligence caused the accident.

1, therefore, think the appeal must be allowed, with costs
and the action dismissed with costs. ¢

Hox. Mg. JusticeE SUTHERLAND, HoN. MR. JUSTICE
MIDDLEION, and HoxN. MRr. JusticE LEITCH, agree(}.
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Hon. Mr. Justice Brirrox. FEBRUARY 11TH, 1913.
CHAMBERS,

Re GRAND TRUNK Rw. CO. AND ASH, AND Re
GRAND TRUNK Rw. CO. AND ANDERSON.

4 0. W. N. 810.

Arbitration and Award—Railway Act (Dom.)—Costs of Arbifration
—Offer af Damages and a Right of Way—Award not Haceeding
Offer—Contestants not Entitled to Costs—Jurisdiction of Arbi-
trators as to Costs—Award not Appealed from—No Waiver.

Application on behalf of the Grand Trunk Rw, Co. for an order.
directing the taxation of their costs of certain arbitrations. The
company had offered the claimants the sums of $20 and $40 damages,
and a right of way over certain lands, in exchange for the lands
taken. The arbitrators found that the claimants were entitled to
no more than had been offered them, and assumed to award the
company costs. Claimants did not appeal.,

BRITTON, J., held, that the arbitrators exceeded their powers n
awarding costs, and that, as the offer of the company was not of a
definite sum of money, they were not entitled to costs under the
statute, and, further, that claimants had not waived their rights to
oppose the payment of costs to the company by their acquiescence
in the award.

Nolin v. Great West Rw. Co., [1910] 2 K. B. 252, referred to.

Application on behalf of the railway company in these
two cases for orders directing the taxation of the costs of
the railway company in arbitration proceedings, ete.

M. Lockhart Gordon, for the company.
J. Grayson Smith, for the land owners.

HoN. MR. Justice BritroN :—The offer of the railway
company, pursuant to which the arbitration was held, was
not a mere declaration of willingness to pay a certain sum
of money as compensation for the land the company wanted,
but it was an offer to pay $40 in cash to Ash, and $20 to
Anderson together with something else, in each case. The
notice is set out in the award, as follows:—The railway
company offered to pay the owner of said land the sum of
$ and to dedicate to, and permit the use of, by the
land owners, owning lands abutting upon the lane, shewn
upon plan No. 135, the use of and right of way over thoge
parts of 10 and 11, colored green, as shewn upon a plan of
said lands prepared by J. W. Fitzgerald, O0.L.S., dated March
°nd, 1912 . . .. in addition to the use of and the right
of way over said lane on plan 135 by the adjacent land owners.



44 THE ONTARIO WEEKLY REPORTER.  [voL.24

And in addition to all other rights enjoyed by them, the said
adjacent land owners in respect to the said lane and for all
purposes for which and to the same extent as the said lane
may be used by the said adjacent land owners from time to
time as full compensation for all damages, etc.

This notice was accompanied by the certificate of J W.

Fitzgerald, 0.L.S., that the said sum of § and the
aforesaid dedlcatlon of the land colored green was a fair com-
pensatlon

The offer was, in substance, the same except the amount,
in each case, and was refused by each land owner. Apart
from agreeing to give crossings under or over railway lands,
or to make culverts and work of that kind, I know of no
authority to permit a railway company or its surveyor or
engineer to compel, or bind a land owner to accept some other
land, or the use of some other land by way of compensatlon
for 1and taken, or injured by the railway.

Arbitration followed—and an award was made by two—
one dissenting and declining to sign.

The award recites, that the railway company have
agreed, and by their counsel undertaken to dedicate said lands
colored green on the plan of the 22nd March, 1912, and to
register said plan, and if necessary to further suﬁ'icxently
assure to the owners of the land abutting on the lane, shewn
on said registered plan No. 135 and their asgigns the use
of said land colored green as a lane or right of way for the
intents and purposes and to the full extent and in the manner
set forth in its partly recited offer of compensation.

Then in the award itself the arbitrators say in part as
follows:—“And the said railway company having agreed
and undertaken with regard to the lands coloured green as
is hereinbefore more fully set out, we have in making our
award fully considered and given weight to such undertak-
ing and agreement.” Then the award concludes that the
sum of ($40 and $20) under the circumstances set forth in
the notice of offer is sufficient compensation.

I am of opinion that the present application must be
refused, upon 2 grounds: (1) that the offer itself is not
- such an offer as contemplated by the statute. It embraces
things which the landowner may not want, and which may
or may not'reduce the compensation the owner of the land
is entitled to. Such an offer introduces into an arbitration
things in the future which may never be carried out.
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¢~ Section 198 compels the arbitrators to take into con-
sideration the increased value, beyond the increased value
common to all lands in the locality, that will be given to
any lands of the opposite party through or over which the
railway will pass, by reason of the passage of the railway
Y or by reason of the construction of the railway, and
shall set off such increased Villue, " 5 " Sea Nolih +.
Great Western Rw. Co., [1910] 2 K. B. 252.

(®) Then T think the agreement of counsel to do some-
thing not in the original offer, and which agreement the
arbitrators specially considered and on which they relied,
brings this case within the authority of Ontario & Quebec
Rw. Co. v. Philbrick, 5 0. R. 674, affirmed by S. . 12 S. C.
R. 288.

The arbitrators assumed to deal with the costs. That
~ was in excess of their jurisdiction,

I am of opinion that the fact that the landowners have
not appealed or moved to get aside the award does not pre-
clude them from objecting to the payment of the company’s
costs' of arbitration,

Motion will be dismissed,‘ but without costs.

Hown! MRr. Justice LaTcHFORD. FEBRUARY 10TH, 1913.

ST. CLAIR v. STAIR.
4 0. W. N. 808,

Contempt of Court—Motion to Commit—Undcrtaking of {]ounself—
Breach of—Publication of Defamatory Matter Concerning Plain-
tiff—Payment of Costs Forthwith—Warning,

LarcHFORD, J., on a motion to commit the editor and sequestrate
the assets of the publishing company, both defendants herein, of a
publication which had published material defamatory of plaintiff, in
breach of counsel’s undertaking that such would not be done, refused
to make the order sought, but warned defendants and ordered them
to pay forthwith the costs of the motion,

Motion to commit defendant Rogérs and to sequestrate
the property of the Jack Canuck I’ublishing Company
Limited, for contempt of Court in publishing statements
defamatory of plaintiff in breach of their undertaking to
refrain from such publication." :
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W. E. Raney, K.C., for the ‘plaintiﬁ’. . v

A. R. Hassard, for the defendants, the Jack Canuck
Publishing Co.

Rogers, defendant, in person.

Hon. Mgr. JusticE: LATCHFORD .« The defendants
moved against, formally undertook by their counsel, as is
stated in the orders of the 19th December, that until the
trial of this action nothing would ‘be published in their
newspaper “in any way defamatory of the plaintiff or
tending to prejudice the minds of the public against him.”

The undertaking was given with the knowledge of
Rogers, and may therefore be enforced against him by
process of contempt, and against the publishing company
by sequestration; the remedies invoked upon this motion.
Cozens Hardy, J., in D. v. 4. & Co. (1900), 1 Ch. 484; Mil-

, burn v. Newton Colliery (1898), 52 Sol. J. 317,

The statements made by counsel for the accused at the
trial of the case of The King v. Stair, as publighed in the
newspaper of the defendants, now before me, are grossly
defamatory of the plaintiff. I express no opinion as to
whether the counsel who made such statements are or are
‘not protected by the rule expressed in Munster V. Lamb
(1883), 11 Q. B. D. 538. What is material is that the
defendants published the language used by counsel, with
other defamatory statements regarding the plaintiff, and
at least one reference to the present action which could
not but tend to his prejudice at the trial. Kk e

In Rex v. Parke (1903), 2 K. B. 432, Mr. Justice Wills,

. in delivering the judgment of the Court says:

“he reason why the publication of articles like those
with which we have to deal is treated as a contempt of
Court is because their tendency, and sometimes their object,

~is to deprive the Court of the power of doing that which is

0 #

the end for which it exists—namely, to administer justice
duly, impartially, and with reference solely to the facts
judicially brought before it. Their tendency is to reduce
the Court which is to try the case to impotence, so far as
the effectual elimination of prejudice and prepossession is
concerned.” :

MThere can be no doubt upon the facts, unquestioned
before me, that the defendants have acted in breach of
‘their undertaking, and in contempt of Court. Mr. Rogers
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is liable to committal, and the publishing company to g
writ or order of sequestration,

On behalf of the defendants, affidavits are filoq disclaim-
ing any intention of acting in contempt of Court or in
breach of the orders of December 19th. T should be the
more readily disposed to credit these asseverations but for
the conduct of Mr. Rogers in giving out for publication
after the hearing of thege motions on the 8th inst., of a
summary of that part of his argument before me devoted
to the denunciation of the plaintiff and his counsel.

As Mr. Rogers was a layman, T allowed him the widest
latitude in opposing the motion, and did not interfere with

him when his language exceeded the bounds of propristy,

as it frequently did. Had T imagined that he would upon
leaving my chambers have published any part of his
intemperate argument, I should haye restricted him closely
to the issue, and not have afforded him any opportlunity,
under cover of g report of the proceedings, to repeat with
addenda the defamatory statements he had published in
his newspaper.

He has, however, expressed once more his regret, and
apologised for what he considers his inadvertence,

I am a little sceptical as to his good faith; but, giving
him and the defendant company credit for their profes-
sions, I do not at present make any order further than that
the defendants Rogers and the publishing company pay
forthwith to the plaintiff the costs of and incidental to
these motions. :

It is perhaps needless to express the hope that no
occasion will be given for a renewal of the present applica-

tions.

A




48 THE ONTARIO WEEELY REPORTER.  [VOL. ot 0

SupreME COURT OF ONTARIO.
SECOND APPELLATE DIVISION. FEBRUARY 4TH, 1913.

ELLIS v. ZILLIAX.

4 0. W. N. T44.

Vendor and Purchaser——sbeciﬁc Performa,nce—Verbal Condition not
: IDn'wr?ed 5’n Agreement——Refupal of Plaintiff to Perform—Action
ismissed.

MIDDLETON, J., dismissed, without costs, an action by a purchaser

_ for specific performance of an agreement to purchase certain lands,

upon the ground that defendants had been persuaded to sign the

agreement upon the promise by plaintiff -that he would mnot huild

closer to the street than the verandah line and plaintiff was unwilling
to carry out this understanding.

SUPREME COURT- (2nd App. Div.), dismissed appeal, with costs.

Appeal by plaintiff from a judgment of Hox. MR. JUSTICE
MippLETON, dismissing without costs an action for specifie
performance of an agreement, in writing dated 15th of July,
1911, for the purchase from the defendant of lot No. 14,
plan No. 382, on the south side of College street in the city
of Toronto, for the price of $2,600.

The appeal to the Supreme Court of Ontario (second
appellate division) was heard by Hon. Sik WM. MULOCK,
C.J.Ex.D., Hon. MR. JUSTICE RippeLL, Hon. MR, JUSTICE -
SurHERLAND and Hon. Mr. Jusrice LEITCH.

John King, K.C., for the plaintiff.
E. D. Armour, K.C., for the defendant.

’

How. Mz, Justice Lerrca:—N. B. McKibbin, a real
estate agent, was authorised by the defendant to sell the
property. By the terms of his written offer, the plaintiff
was to take the property, subject to any covenants that ran
with the land. [ ‘

The deed from Elizabeth Stewart to the defendant con-
tained a covenant that the grantee and his assigns would
not erect or maintain upon the ]and, during a period of ten
years from the 8th of June, 1908, any building or erection
except one dwelling house and the usual necessary out-
buildings. : "

The  plaintiff refused to take the property with this
restriction. He wanted to’ build gtores. The defendant
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objected to stores; and, after some negotiation, the agent,
McKibbin, got the defendant to consent to the plaintift
building an apartment house if it was built out to the ver-
andah line instead of to the street. The agent reported
to the defendant that the plaintiff had agreed to build to
the verandah line.

The agent obtained from Mrys, Stewart a consent to.the
building of an apartment house instead of a single dwell-
ing. The defendant then signed a document in writing
consenting to the erection of an apartment house by the
plaintiff. This document was signed by the defendant, on
condition that the plaintiff was to build to the verandah
line only instead of the street line.

The learned trial Judge found as a fact that the plain-
tiff had agreed to keep his building back to the verandah
line, and that the agreement was signed by the defendant
on this condition.

A perusal of the evidence satisfies us of the correctness
of the view taken by the learned trial Judge. The reason
for building to the verandah line instead of to the street
line was that this was a residential neighborhood and that
to build out to the street line would injure other property
in which the defendant and others were interested.

The agent, through neglect, omitted to include the con-
dition as to building to the verandah line, in the document
containing the defendant’s consent to the erection of an
apartment house.

When the plaintiff learned from the agent that the
defendant had signed a consent to the erection of an apart-
ment house, he proceeded to stake out lines of the excava-
tion for the foundation, to the street line instead of to the
verandah line.

The defendant prevented the plaintiff from proceeding
with the work. The plaintiff is not willing to carry out
the condition that he was to build to the verandah line.

The plaintiff has no right to have the part of the agree-
ment that was reduced to writing performed, unless the
condition upon which it was obtained is carried out. The
learned Judge at the close of the trial so held; and, as the
plaintiff was not prepared to carry out the verbal condi-
tion, the action was dismissed without costs. The laxity
of the parties in connection with the transaction was in

VOL. 24 0.W.R. NO. 1—4
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the opinion of the learned Judge a sufficient reason for
withholding costs.

The appeal should be dismissed with costs.

Hon. Stk Wum. MuULOCK, C.J., Hox. Mr. JUSTICE
RippeLr, and Hox. MR. JUSTICE SUTHERLAND agreed.

Hon. MR. JUSTICE MIDDLETON. FEBRUARY 4TH, 1913.

CANADIAN PACIFIC Rw. CO. v.'WALKERTON.
4 0. W. N. 756,

”

Costs——’l'aapation—“ Costs of and Incidental to the Reference "—
Inclusion of Costs of Motion for Appointment of Referee.

MIppLETON, J., held, that where an agreement provided that in
case of damage claims being made, they should be determined by a
Referee, to be appointed by the Dom. Ry. Board, the “ costs of and
incidental to the reference,” included the costs of the motion for
appointment of the Referee.

Re Bronson v. Can. Atl. Rw. Co., 13 P. R. 440, referred to.

Appeal from taxation of costs, by the junior taxing
officer, at Toronto.

A. MacMurchy, K.C. for the Can. Pac. Rw. Co.

G. H. Kilmer, K.C., for the town.

Hox. Mg. Justice MippLeroN:—The question raised
is a narrow one, of some difficulty but of no great practical

- importance.

The Dominion Railway Board, in Curry v. ¢. P: Rw.
(lo., 13 Can. Ry. Cas. 31, has determined that as a matter of
general policy it will not award costs of any proceedings
taken before it.

T am not concerned with the wisdom of this decision,
opposed as it is to the principles laid down in other high
places, see for example, the statement of Sir George Jessel,
in Cooper V. Whittingham (1880), 15 C. D. 501, and in
Johnston v. Coz (1881), 19 C. D. 17, and of Lord Esher in
Re Monkseaton (1889), 14 P. D. 51.

By an agreement made the 30th‘day of December, 1908,
the railway agreed with the town to pay the town and all
persons who might be injured by the construction of a
railway bridge and embankment through the town all
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damages sustained from flooding which it was anticipated
might be occasioned thereby; the damages to be ascertained
in a summary manner by a referee to be appointed by the
Board, for the purpose, upon the application of the comi-
pany or the town or of any person injured.

Pursuant to this agreement an application was made
to the Board and on the second of May, 1912, the County
Judge was appointed referce. It was provided “that the
costs of and incidental to the reference, including those
of the referee, shall be in the discretion of the said
referee.” The referee has found damages and has awarded
to the town against the railway all the costs over which
he has power. ;

It may be that unintentiOnally the Board has departed
from the general principle laid down in the case of Curry
v. C. P. R. My function is simply to determine the mean-
ing of the words used quite apart from any presumption
arising from the general policy of the Board; and I think
that the Taxing Officer was right in giving to these words a
wide meaning and that they are sufficient to include the
costs of the application to the Board for the appointment
of the referee.

There was an agreement for a reference. The oniy
thing to be done when a claim was made was to apply to
have the referee named. It seems to me clear that the
costs of this application fall within the general expression
" “the costs of and incidental to the reference.”

In Re Bronson and the Canada Atlantic Railway, 13 P.
R. 440, the Chancellor indicates the general prineiples which
here apply. Upon the taxation held under his order in that
case the costs of the appointment of the arbitrators were
allowed as falling within the expression “all costs inciden-
tal to the arbitration.”

The appeal will therefore be dismissed with costs, which
I fix at $10.
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G. S. HoLmesTED, K.C., FOR THE MASTER IN CHAMBERS.
FeBrUARY 8TH, 1913.

MURRAY v. THAMES VALLEY GARDEN LAND CO.
4 0. W. N. 773.

Pleaaiing——l’articulars——Rescission of Contract—Fraudulent Misrep-
resentations Alleged—~Specific Particulars to be Pleaded.

MASTER IN CHAMBERS, held, that in an action for rescission of
an agreement because of alleged fraudulent representations, plaintiff :
must give, in his statement of claim, specific particulars of the mis-
representations relied on, specifying the time, person making the
same, and persons to whom the same were made.

Motion for further particulars of certain paragraphé of
statement of claim.

W. J. Elliott, for the defendants.
N. F. Davidson, K.C., for the plaintiff.

G. 8. HoLmestep, K.C.:—This is an action to set aside
an agreement made by the plaintiff to purchase 20 acres of
land from the defendant company and to recover the pur-
chase money paid on account, on the ground that the plain-
tiff was induced to enter into the contract by fraudulent
misrepresentations.

In such an action a defendant is entitled to specific
information as to the representations on which the plain-
tiff relies, a general statement that the defendant made
false statements is insufficient. In the statement of claim
in this case the alleged misrepresentations are stated to
have been made in two ways (a) by printed pamphlets issued
by the defendants and (b) by verbal statements made by the
individual defendants. The plaintiff has in his statement
of claim set out “certain” representations which he alleges
were made verbally or in certain pamphlets which he men-
tions, but he does not specify which of them were made in
~ the pamphlets and which were made verbally, or which
were made by both means—neither does he specify any
date when the alleged misrepresentations were made or
specify the person or persons by whom the verbal misrepre-
sentations were made. The action is also brought to re-
cover damages for the breach of an alleged contract to
take back the land and reimburse the plaintiff his outlay.
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The defendants’ solicitor demanded particulars of the
matters referred to in paragraphs 8, 9, 10, and 17 of the
statement of claim—and in answer to this demand the
plaintiff has delivered particulars but the defendants’ soli-
citor being dissatisfied therewith he now moves for an order
for the delivery of particulars as required by his demand.

After a careful perusal of the particulars delivered by
the plaintiff T am of the opinion that they are not a rea-
sonable or sufficient compliance with the defendants’ de-
mand and that the defendants are entitled to particulars
as demanded.

Paragraph 1 gives no information as to the person mak-
ing the representation or the time when it was made, nor
does it indicate what the particular representation was
which induced the belief referred to in that paragraph.

Paragraph 2. This does not supply what is lacking in
the particulars given in the statement of claim paragraph
11. It does not give the time the representations were
made, it does not specify which of these were printed, or
which were verbal, or which of these were both printed and
verbal.

The defendant is entitled to a specific statement of the
representations, when and by whom and how made, which
the plaintiff claims to have been false. Paragraph 3 is
also too indefinite and fails to supply what is lacking, in
paragraph 2, : :

Paragraph 4 is insufficient, it does not appear whether -
the agreement referred to was in writing, or verbal,
whether under seal, or parol; and moreover it departs from
the statement of claim which sets up an individual agree-
ment with the defendants other than the company; whereas
the particulars set up an agreement with the company also.

The order for particulars as demanded must therelore
go and as I think the plaintiff should have delivered the
particulars when demanded—the costs must be in the
cause to the defendants.

There is no affidavit shewing that the defendants’ soli-
citors are unable to file the defence without first com-
municating with the defendant in England. T do not
therefore think it is a case for granting any further time
than a week after the particulars are delivered.
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Hon. M. JusticE MippLETON.  FEBRUARY 11TH, 1913.

Re UPTON.
4 0. W. N. 815.

Will — Construction — Gift to Foreign Missions of Roman Catholic
Church in Canada—No Separate Canadian Church—Gift to
General Church.

MippLETON, J., held, that a bequest to ‘foreign missions in
connection with the Roman Catholic Church in Canada,” should be
paid to the general Roman Qatholic Church, to be used for foreign
missions in connection with that branch of the church which is in
Canada, there being no Roman Catholic Church in Canada as a
separate entity.

Motion for construction of the will of Johanna Uptbn,
deceased. <

M. K. Cowan, K.C., for the executors.
T. L. Monahan for the Roman Catholic Church.
F. McCarthy for the next of kin and heirs at law.

Hox. Mgr. Justice MippLETON :—Johanna Upton, in
her lifetime a member of the Roman Catholic Church, by
her last will, after some specific legacies, gave all the resi-
due of her estate, real and personal “unto and for the use
and benefit of foreign missions in connection with ' the
Roman Catholic Church in Canada”, and further directed
her executors “to use and apply all such rest and residue
of my estate in and towards the support of such foreign
missions as aforesaid.” _

The Roman Catholic Church is a world wide body and
has no separate organization for Canada. The Church in
Canada is part of the parent body having its headquarters
at Rome. There are not at the present time any foreign
missions carried on by that portion of the Catholic Church
which is in Canada. Contributions for the purpose: of
foreign missions are remitted to the principal officers of
the Church; and the missions in all countries are carried
on, ag the Church in Canada itself is carried on, under the
directions of the authorities at Rome.

From this it is clear that the devise in question is not
aptly expressed. I think, however, that there is a suffici-
ently clear expression of the general charitable intention
to prevent the failure of the gift.




1913] : RE UPTON. 55

Upon the argument both counsel seemed to assume that
it was necessary that there should be foreign missions at
present in existence. I do not at all agree with this. It
may well be sufficient if such missions are hereafter estab-
lished in connection with the Roman Catholic Church in
Canada. Counsel for the Roman Catholic Church inti-
mated a readiness to do everything necessary to carry the
intention of the testatrix into effect, but desired that the
money should be paid to the Catholic Church Extension
Society of Canada, incorporated by 8 & 9 Edw. VII. ch. 70,
Dominion.

I do not see my way clear to assent to this. = As I read
the will, the desire of the testatrix was that the money
should be spent on foreign missions, that is to say, mis-
sions presumably to heathen lands; certainly outside of
Canada; and the Church Extension Society is incorporated
for the purpose of supporting Christian Missions and mis-
sionary schools throughout Canada.

I see no reason why the executors should not pay the
money over to the proper authorities of the Roman Catholic
Church; the Church undertaking on its part to apply the
moneys in and towards the support of foreign missions in
connection with that branch of the Roman Catholic Church
which is in Canada.

It may have been the desire of the testatrix to induce
the Church to connect some particular mission with the
membership in Canada, and so encourage and quicken mis-
sionary zeal. No doubt that end can be brought about by
the action of the Church authorities, which their counsel
has said they are ready to take.

Costs of all parties may come out of the fund.
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Hon. Mr. Justice MippLETON.  FEBRUARY 12TH, 1913.

PLAYFAIR v. CORMACK.
4 0. W. N. 817.

Discovery—Hxamination of Defendant—=Shares in Mining Company
—Dealings in—Collateral Dealings—Questions as to—Order for
Re-attendance—Appeal.

MAsTER IN CHAMBERS, held (23 O. W. R. 783), that a party
must, on his examination for discovery, answer questions which may,
not which must, assist the examining party, and that, consequently,
where an action was brought in certain mining stock questions
relative to dealings between the same parties in respect of other
mining stock of the same company, were permissible.

MIpbLETON, J., held, that discovery was limited by the pleadings,
and that the questions sought to be put were irrelevant,

Hennessy v. Wright, 24 Q. B. D. 445, followed.

EAppeal allowed, costs to defendant Steele, appellant, in any
event. i

Appeal by defendant Steele from an order of the Master
in Chambers, 23 0. W.'R. 783, directing this defendant to
attend and be further examined for discovery.

W. D. McPhérson, K.C., for the defendant Steele.
H. Ferguson, for the plaintiff.

Hox. Mr. Justice MippLETON:—It is a cardinal rule
that discovery is limited by the pleadings. Discovery must
be relevant to the issues as they appear on the record. The
party examining has no right to go beyond the case as

. pleaded and to interrogate for the purpose “ of finding out

something of which he knows nothing now which might

“enable him to make a case of which he has no knowledge

at present.” Hennessy v. Wright, 24 Q. B. D. 445. Much
less is it the function of discovery to extract from the op-
ponent admissions concerning a case which he has not at-
tempted to make by his pleadings.

Upon the record here the issues are simple. The plain-
tiffs say they sold to the defendants Cormack and Steele
certain stocks, and that there is a balance of purchase price
due to them. Cormack sets up as a defence that the pur-
chase of stock, if made at all, was made by him upon the
faith of some promise made by the plaintiffs by which they
agreed to carry the stock for him without any liability on
his part, and that the stock purchased was sold by the
plaintiffs without authority.
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Steele confines his defence within narrow limits. He
Was not the purchaser, and was a mere go-between, carry-
ing certain communications from the plaintiffs to Cormack
and from Cormack to the plaintiff. In this he was agent
for his co-defendant, and known to the plaintiffs as agent
only; and credit was given to Cormack alone. He further
alleges that the suit was originally brought against Cormack
alone, and that in that suit the plaintiffs, on a motion for
judgment, swore that the indebtedness was the indebtedness
of Cormack. He further says that he had some transactins
with the plaintiffs other than those giving rise to this action,
and that for these he settled and received a full discharge.

Upon the examination it appears-that Steele was an
officer of the mining company whose shares form the sub-
ject-matter of the action. The counsel seek to interrogate
him as to his agreements with the mining company and his
transactions with stock in that company. This I think is
irrelevant.

The appeal should be allowed, with costs to the appel-
lant in any event.

MAsTER IN CHAMBERS. FEBRUARY 11TH, 1913.

YOUELL v. TORONTO RAILWAY CO.
: 4 0. W. N. 830.
Pleading—Statement of Claim—Delivery Nine Months Late—Motion
to Set Aside— Action for Personal Injuries — Alleged Inmcom-

petence of Plaintiff to Instruct Solicitor—Con. Rules 312, 353—
Pleading Validated—Terms.

adequate instructions prior to that date.
Costs to defendants in any event of the cause.

Motion to set aside a statement of claim as being irregu-
lar, it being delivered some nine months late.

D. L. McCarthy, K.C., for the defendants.
A. J. Thomson, for the plaintiff.

CarRTWRIGHT, K.C., MASTER :—On 27th December, 1911,
the plaintiff was admittedly struck and seriously injured
by a car of the defendant company. On 25th January,
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1912, an action was brought to recover damages for such
injury, and writ served same day. §

The company appeared in due course; but no statement
of claim was delivered until 22nd January, 1913. This
the defendant company moves to set aside, it being ad-
mittedly irregular. :

The motion is supported on the ground that plaintiff
has been apparently able to go about the city and visit his
friends and should therefore be considered competent to
give any necessary facts to his solicitors. It is further said
that at the time of the accident the company had a note of
a number of witnesses of the accident which occurred at
6.40 p.m. on the corner of Grace and Harbord streets; but
that owing to the long delay in proceeding with the action
“gome of the said witnesses who are necessary and material
for the proper conduct of the defence to this action have
been lost track of ”—a result which is almost inevitable.

The delay is explained by the affidavit of a member of
the firm of the plaintiff’s solicitors who says that the plain-
tiff is even now in such “a highly nervous condition that it
is still improper to discuss the action with him to any
extent.” ;

The principle of C. R. 312 in conjunction with C. R. 353
makes it proper to validate the statement of claim even at
this date giving the costs of the motion to defendant in any
event. If the defendant company is mow unable to find
the witnesses above referred to—and if (as was stated) the
conductor and motorman of the car in question are mo
longer in the company’s service or cannot be found—the
plaintiff may have to consent to a postponement of the trial
until the September sittings—if the defendant company is
unable to procure its witnesses in time for the coming
Assizes.
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Hon. MRr. JusTicE LENNOX. . FEBRUARY 4TH, 1913.

ROSENBERG v. BOCHLER.
4.0. W.N, 767,

Vendor and Purchaser—Objection to Title—Agreement Authorizing

Agents to Sell Registered—Registry Act, 10 Edw. VII., ¢. 60—
Cloud on Title—Removal of.

LENNOX, J., held, that ah agreement between an owner of land

and estate agents giving the latter an authority to sell on commission
if registered against the land forms ‘a cloud on the title which the
vendor must remove at the instance of a purchaser.

Application under sec. 4 of the Vendor and Purchasers
Act to have it declared that a certain agreement dated the
5th day of November, 1912, made between the vendor and
the Queen City Realty Company, registered as No. 118685
is not a cloud upon and does not constitute a valid objec-
tion to the title to land agreed to be sold by Rosenberg to
Bochler.

L. M. Singer, for the vendor.
R. S. Robertson, for the purchaser. ;
G. E. Newman, for the Queen City Realty Co.

Hon. MR. Justick LENNOX:—I cannot so declare. On

. the contrary T am clearly of opinion that, whatever may be

the questions to be settled between the vendor and the
realty company, the registered instrument referred to is a
cloud upon and constitutes a valid objection to the title of
the property in question. The wording of the instrument
itself and sub-secs. (d) and (e) of sec. 2, and secs. 33, 35,
50, 70, 71, 72, 74 and 75 of the Registry Act, 10 Bdw. VIL
ch. 60, completely answer the argument of counsel for the
vendor that this is not an instrument capable of being
registered. And the Ontario Industrial v. Lindsay, 3 0. R.
66, cited in support of this is clearly against the vendor as
it shews that an instrument improperly registered must be
removed from the registry. Neither does” Re Eagin v.
Dawson, help the vendor. This case is more like Baker v.
Trusts & Guarantee Co., 29 O. R. 456, but clearer than the
Baker Case. Even if the instrument in question is only a
bare authority to sell upon commission, it is expressly pro-
vided for by sec. 75 and is effective for a year at all events,
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and in any case, take it that it was improperly registered,
still it is registered, and the company is asserting a claim,
and the purchaser has actual notice of it. I have hesitated
on account of the pending action for specifie performance.
As, however, this results from the vendor’s improper threat
of rescission, as the present motion is made by the vendor
after action and as the disposal of this question may prevent
further litigation I have decided to deal with the matters
submitted in this application.

1 find and declare that the instrument above referred
to is a cloud and incumbrance upon and objection to the
title of the lands in question and a release or discharge
thereof must be procured and registered by and at the ex-

‘pense of the vendor.

The costs of all parties shall be paid by the vendor.

There are questions between the realty company and the
vendor which the parties should have an opportunity of
having inquired into before final adjustment of the account
as between them. If these parties do not otherwise arrange
before the order is issued the order will provide that pay-
ment of the $125 commission—undisputed—and upon pay-
ment of $200 into Court the Queen, City Realty Co. will
execute and deliver a release, capable of being registered,
of all their claims upon the land in question.

Hox. Sir G. FaLconsriDGE, C.J.K.B. FEeB. 5tH, 1913.

BARCLAY v. TOWNSHIP OF ANCASTER.
: 4 0. W. N. 764.

Negligence—Municipal Corporations—Non-repair of Highway—Lack
of Guard-rail—Dangerous Place in Road—DIEvidence.

TarconsrineE, C.J.K.B, gave judgment for plaintiffs, husband

" and wife, for $100 and $500 respectively for injuries sustained by

female plaintiff by reason of the absence of a guard-rail at a danger-
ous spot in the highway, the carriage in which plaintiff was driving
having rolled down a bank after meeting with an accident on the
highway. ) :

Kelley v. Carrick, 19 O. W. R. 796, referred to.

Action against a municipal corporation for damages for
personal injuries, tried at Hamilton. :

G. Lynch-Staunton, K.C., for\the plaintiff.

J. L. Counsell, for the defendants.
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Hon. SR GrexmorLume Favrconeripe, (.J.K.B. —
The question as to the necessity of guard rails or barriers
at dangerous places along township roads has been the
subject of many decisions both in the United States and in
Ontario. The leading authorities up to 1906 are collected
by Judge Denton in his valuable hook on Municipal Negli-
gence, pp. 113 to 120. On p. 119 he gives a summary of
the test to be applied in cases of this character. I refer
further to my brother Teetzel’s careful judgment in Kelly
v. Carrick (1911), 19 0. W. R. v96.

Every case of this kind must depend on its own par-
ticular circumstances. The defendants here urge that it
is not reasonable to ask them to supply guard rails here or
at like places in the township. Officials of the munici-
pality admit that it is a rich and well-settled township, as
well able, perhaps, as any township in Ontario to take care
of its highways. .

The photographs filed as exhibits shew that a guard rail
had been erected on one side of the road a long time before
this accident, and had been allowed to fall into decay.

I am of opinion, therefore, that the township is liable
unless there is any defence on the ground of contributory
negligence, which by the way is not specifically pleaded. I
do not think that the doctrine res ipsa loquitur is applicable,
The accident was caused by the whippletree of the buggy
parting from the plate or cross-bar. The connecting link
between these two objects was a bolt, and the accident was
caused by the bolt giving way or coming out. The buggy
* was an old one, but it is sworn by both plaintiffs to have
been in good condition. The horse ran off and left the
female plaintiff in the buggy which at once bhegan to move
backwards down the slope of the hill until it went over the
bank. It was moving back so slowly that a trifling obstrue-
tion would have arrested its course. She was alone in the
conveyance and had no means of stopping or checking its
backward career. She made some effort to get out but at
her time of life she could not do so and if she had succeeded
she might have suffered severer injuries.

I find, therefore, that the direct cause of the injury was
the want of a guard rail at that point.

The road foreman swore that he called the reeve’s at-
tention to the necessity of a guard rail at that point at every
meeting of the council; he said further, that this point and

s
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another 150 yards further on, were the two worst places in
the township, or at any rate on his beat.

I assess the damages to the male plaintiff at $100, and to
the female plaintiff at $500, with costs of suit on the High
Court scale. Thirty days’ stay.

e

MASTER IN CHAMBERS. FEBRUARY 5TH, 1913.

BROOM v. DOMINION COUNCIL ROYAL TEMPLARS.
4 O. W. N. 7738.

Pleading—Statement of Claim—Claim to Set Aside Release—Other
Claims Which Release Would Bar—Con. Rules 298, 531—Motion
to Strike Out Dismissed.

MASTER IN CHAMBERS feld that a claim in a statement of claim
to set aside a release did not bar plaintiff from also claiming relief in
respect of matters to which the said release would be a bar.

Motion by defendants to restrict the statement of claim
to an action to set aside a release given by plaintiff which
as they allege is a bar to any action in respect of the other
matters set out in the statement of claim, and that there-
fore they should not be litigated until the release has been
set aside.

Lyman Lee, for the defendants.
Plaintiff in person.

OarTwrIGHT, K.C., MAsTER :—The motion is based on
what occurred before Hon., Mr. Justice Riddell, on 2nd
October last, when plaintiff moved for an order to be al-
lowed to proceed in an action begun on 25th October, 1899.
No order has ever been issued on that application and as I
understand from enquiry in the proper quarter no order
was made but it was pointed out to the plaintiff as one
“ inops consilii ” that it was no use to proceed with the first
action in view of the release given by him on 2nd November,
1902, which must first be set aside.

_ This did not in any way prevent the plaintiff from bring-
ing the present action to set aside that release and joining
with it a claim to such relief as he thinks himself entitled
to; if he succeeds in having the release declared void. In
the very recent case of Bristol v. Kennedy, 23 0. W. R. 685,

-
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4 0. W. N. 537, it was said: “ Under our present system of
pleading it is difficult to maintain an order striking out
a part of a pleading.” Here there is no ground for mak-
ing such an order, there is nothing here calling for the
application of C. R. 298.

To leave it open to plaintiff to bring another action if
the release is set aside would be contrary to the very bene-
ficial directions of the concluding part of clause 12 of sec.
57 of the Judicature Act.

The motion will be dismissed with costs to plaintiff in
any event.

The defendants can still move under C. R. 531 to have
the validity of the release tried out first if so advised, but
I am not to be understood as recommending that course:

see Stow v. Currie, 14 0. W. R. 62, 154, 248,
: The defendants may have until 13th inst. to plead.

MASTER IN CHAMBERS. FEBRUARY 6TH, 1913,

Re RANKIN AND WINYARD.
£ O WIN-TTS.

Interpleader——Appliqation for—Commission on Sale of Lands—Rival
I&cnl‘ Eistate Firms—Possible Double Liability—Dismissal of
Motion.

MASTER IN CHAMBERS dismissed an application by an owner of
land for an interpleader order as to a commission upon the sale of
certain lands claimed by two real estate firms on the ground that there
was nothing to shew that applicant was not liable to both.

Barber v. Royal Trust, 23 0. W. R. 81, followed.

Application for an interpleader order in respect of an
-agent’s commission upon the sale of certain lands claimed
by two firms.

K. F. Mackenzie, for the applicant.
J. Grayson Smith, for Winyard Cooch & Co.
R. H. Greer, for J. B. Levy & Co.

Carrwricat, K.C,, MasTER :—The affidavit of the ap-
plicant in support of a motion for an interpleader order
states that on 3rd December last he agreed to sell some
land in Toronto for $38,000; that this agreement was
brought to him by Winyard & Co., to whom he agreed to
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pay a commission of 215 % if and when the sale was com-
pleted; but that subsequently and before the sale was com-
pleted the Levy Co. notified him that they were the agents
who had really brought about the sale and were therefore
entitled to the commission of $950.

The applicant admits that he had some conversation in
September with the Levy Co. at their office in reference to
a proposed buyer. Sometime before the Winyard Co. came
into the matter—on the 11th January last the sale was
completed. The applicant now finds two claimants for the
commission and asks to be allowed interplead as to this.

The judgment in Barber v. Royal Trust Co., 23 0. W. R.
31; 4 0. W. N. 91, (which was affirmed by Riddell, J., on
11th October last), shews that the application must be re-
fused on applicant’s admission of his promise to pay Win-
yard & Co. It may possibly be open to him to defeat their .
claim on the ground of misrepresentation as to their ser-
vices, or that of the Levy Co. on the ground of no retainer
by him. ‘But it may be, as pointed out in the Barber Case
and authorities there cited, that he is liable to both. Be-
fore committing himself to Winyard & Co. applicant should
have taken an indemnity from them against any claim from
Levy & Co. as was done in a case recently before me in
Chambers.

The motion is dismissed with costs to Winyard & Co.
fixed at $20 unless applicant wishes a taxation. The Levy
Co. does not ask for costs.

—_—

Hox. Mr. JusTioE KELLY. FEBRUARY 7TH, 1913.

Re SNELL AND: DYMENT.
4 0. W. N. 759.

Deed—Assignment for Benefit of Creditors—Deed by Assignee—
Knowledge and Assent of Creditors—Revocability—TLimitations
Aect, 10 Bdw. VII., ¢. 3j)—Vendor and Purchaser Application.

Krrry, J., held, upon a Vendor and Purchaser application that
the creditors of one FI. were not necessary parties to a deed made by
H. and his assignee for creditors to one W. 2

~ An application under the Vendors’ and Purchasers” Act.
The objection raised by the purchaser was that the credi-
tors of William Hewitt were necessary parties to a convey-
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ance made by him and William Thomson to one Wellstead
on November 2nd, 1880. Hewitt on June 8th, 1880, granted
and assigned to Thomson all his assets and effects for the
benefit of his creditors, so that they should “rank thereon
for their respective claimg rateably and proportionally, and
without preference or priority.” It is contended by the vendor
that Thomson had power to make the conveyance of November
?nd, with the assent or concurrence of the ecreditors; that
from the nature of the assets assigned to him, and the pur-
poses for which the assignment was made, a power of sale
was implied. 3

W. A. McMaster, for the vendor. ,
A. C. Heighington, for the purchaser.

HoxN. Mz. JusticE KELLY :—The effect of the decision in
Fluz v. Bell, 31 1. T n, s. 645, is that a power of sale will
be implied wherever duties are imposed on the trustee, which
cannot be performed without it. That may well be consid-
ered the case here. But I do not find it necessary to rest
my conclusions upon that ground, for there are other reasons
from which T conelude the objection to title is not well taken.

It has not been shewn that Thomson, who also executed
the deed from Hewitt to him, was a ereditor of Hewitt’s ; or
that any knowledge of the deed was communicated to Hewitt’s
creditors, or that they assented to it. That being so that
deed was revocable: Andpew v. Stuart, 6 A. R. 495; 10 A.
R. 50 (referred to in Ball v. Tennant, 25 0. R., at 55).

Moreover, the purchaser is entitled to the protection given
by sec. 48 of The Limitations Aet, 10 Edw. VIL, ch. 34.

I declare that the objection raised by the purchaser is

not such as entitles her to reject the title; and, in go far as
it is concerned, the vendor has shewn a good title.
There will be no costs to either party.

YOL. 24 0.W.R. NO, 1—5
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Hox~. MRr. JusTicE MIDDLETON. FEBRUARY 127H, 1913.

YOLLES v. COHEN.
4 0. W..N. 819.

Attachment—Order for—~Setting Aside—No- Corroborative Affidavits
—9 Edw. VIL, c. 49, 8. j—Irregularity.

MIDpDLETON, J., set aside an attachment order issued by the
Master in Chambers upon the ground that the requirements of the
Statute 9, Ed. VIL, c. 49, s. 4, had not been complied with as no
affidavits corroborative of that of the applicants had been filed.

Motion by defendant to set aside an attachment order
issued on the 5th February, 1913, by the Master in' Chambers.

Cohen, for the motion.
MacGregor, for the plaintiff.

Hox. Mg. Justice MippLEToN :—Upon the argument of
this motion it clearly appeared that the plaintiff’s proceed-
ings were very faulty. The defendant is not in a position to
- avail himself of the defects appearing, as his own practice
is not above reproach. His notice of motion does not comply
with rule 362, in that it does not point out or mention any of
* the irregularities complained of. ‘

I deal with the motion upon one ground only. The
statute 9 Edw. VIL, ch. 49, sec. 4, provides that the order
may be made upon an affidavit by the plaintiff and upon the
further affidavit of two other persons that they are well ac-
quainted with the defendant, and have good reason to be-
 lieve, and do believe, that he has departed from Ontario with
intent to defraud, ete. 4 % :

" The application was here granted by the Master upon the
plaintif’s own affidavit, without the necessary corroborative
affidavits. There are, I think, made by the statute a condi-
tion precedent to the making of the order. The plaintiff
now files affidavits, but I do not think this can help him. As
the applicant is himself irregular, and has made no affidayit
of merite, T think this affords justification for setting aside
- the order, as T do, without costs. This will be without pre-
judice to any application that the plaintiff may make for a .
similar order; but as counsel for the defendant stated that
his client was returning to the city to-day, the order should
not be made upon stale material. £
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Hox. Sir. G. Farconsrmer, C.J.K.B. Fes. 11TH, 1913,

HOODLESS v. SMITH,
4 0. W. N. 816.

Vendor and Purchaser—Covenant—Running with Land—Purchaser
from Covenantor—No Right to Enforce Covenant.

FaArconsringE, C.J.K.B., held, that where plaintiff and defenda:nts
were common purchasers from a covenantor who covenanted against
building a shop on the lands in question, the covenant did not run
with the land and plaintiffs could not enforce same.

Action for breach of an alleged covenant as to building *
running with the land, tried at Hamilton. :

M. Malone, for the plaintiffs,
O’Reilly, K.C., and Hope Gibson, for the defendants,

Hon. Sir GrenmOLME FavrconeriDGE, C.J.K.B.:—
At the hearing I dismissed that part of the plaintiffs’ claim,
which alleged that their building or property had been in-
Jjured by reason of the defendants’ excavation for their cellar,

As to the claim for breach of an alleged covenant run-
ning with the land in erecting a shop and flats, T fail to see
how defendants’ position is at all improved by Mrs. Markle
procuring the conveyance to her of the 25th April, 1912, from
the Cumberland Land Company, which had no longer any
interest in the lands in question, :

But I also am unable to find that there is here any cove-
nant running with the land in favour of plaintiffs. They
are not purchasers from the Cumberland Land Company, to
whom the covenant was given, but they and defendants are
-purchasers from Mrs. Markle, who gave the covenant.

No case cited seems to me to have any application to the
point. Pearson v. Adams, 27 O. 1. R. 87, cited by plain-
tiffs, has just been reversed by the Appellate Division.

The merits are with the defendants. The district is not
residential, and they bought without knowledge of the al-
leged covenant.

Action dismissed with costs. Thirty days’ stay.
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MASTER IN CHAMBERS. FEeBRUARY 10TH, 1913,

FERGUSON v. ANDERSON.
; 4 0. W.N. 83(;.

Trial—Venue—County Court zi[ct;on—oon. Rule 529 (b)—Order
ade.

MasTER IN CHAMBERS changed the venue for the trial of an
action from the County Court of Carleton to the County Court of the
United Counties of Stormont, Dundas and Glengarry, holding that the
action should have been brought in the latter Court under the pro-

5 visions of Con. Rule 529 (b).

Motion by defendants to transfer action from County
Court Carleton to County Court of united counties of Stor-
mont, Dundas, and Glengarry.

J. Grayson Smith, for the motion.
J. F. Boland, contra.

CarrwricHT, K.C., MASTER :—The case is clearly within
C. R. 529 (b). It should, therefore, have been brought in
the County Court of the united counties of Stormont, Dun-
das, and Glengarry. See Corneil v. Irwin, 2 O. W. R. 466.

There is some inconvenience in going from Maxville,
where all the parties live, either to Ottawa or Cornwall. The
distance to the first by rail is 44 miles. To reach Corn-
wall by rail is 70 miles, as you must change to another line at
Coteau Junction.

An easy solution of the matter is to grant the motion.
Then the parties can drive to Cornwall, which is only 25
miles away. No doubt the Judge will accede to an applica-
tion under 10 Edw. VIIL., ch. 30, sec. 18, to fix the trial at
some time when the roads are in good condition. If there
is anything like good sleighing a drive of that distance can
have no terrors for farmers or other persons who live in
the country.

The order must be made with costs to defendants in any
event for reasons given in Murphy v. Tp. Oxford, some 16
years ago—mnot reported, but cited in Brown v. Hazell, 2
0. W. R. 784,
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DIVISIONAL COURT,
: NoveEMBER 7TH, 1912,
FEBRUARY 8TH, 1913.

WILEY v. TRUSTS AND GUARANTEE (O,
4 0. W. N. 829,

J udgmgnt—M inutes of Settling.

DIvISIONAL Courr settled order as drafted by registrar upon
judgment herein, 22 O. W. R. 625.

Motion to vary and settle minutes, of judgment, the
reasons for judgment in this cage being found in 22 0. W. R.
. 625 sqq.

The motion in Divisional Court was heard by Hon. Sir
GLENHOLME FALCONBRIDGE, C.J.K.B., HoN. MR. JusTICE
Brirron and Hown. Mr. JUSTICE RIDDELL.

M. Lockhart Gordon, for the motion.
W. J. Elliott, contra.

Hox. Mz. Jusrtice RippeLy, (7th November, 1912) :—In.
settling the judgment the Registrar provided for cancelling
the registration of the conveyances—and that was proper.
But complaint is made as to two points, one material, the
other of trifling importance.

3 It must be obvious that if the registration were to be
annulled with nothing further, the vendor might effectively
dispose of the land, leaving the trustees without any but a
personal remedy. This would not do. The only reason for
cancelling the registration is the agreement on the part of
the trustees to hold the transfers unregistered unexplained
and to me inexplicable to my mind as the agreement was—
and it may be added perilously near to a breach of trust as
well.

But the trustees are not to be put in further peril through
their ill advised act.

The second point is equally plain—the transfers must be
handed to the trustees.



o THE ONTARIO WEEKLY REPORTER. [voL. R4

-

The form of judgment submltted by the defendants is the\‘
correct one. No costs.

The applicatiori was renewed to Divisional Court, the
same counsel appearing. .

- Hox. Mg. JusticE Rippern (8th February, 1913) :—

" There will be no change made in the direction heretofore
given. The form of: judgment submitted by the defendants
is the correct one.”

Costs of this motion to the defendants.

DIVISIONAL COURT.

FEBRUARY 3RD, 1913.

GRAY v. BUCHAN.
4 0. W. N, 770,

Judgment—Refused to Vary—Evidence.
DivisioNAL COURT upon further evidence refused to vary judg-
ment herein, 23 0. W 210.

Motion to vary minutes of judgment of Divisional Court.

J. J. Gray, plaintiff in person.
H. S. White, for defendants.

Hox. Mr. Justice RippErL:—We give leave to the de-
fendants to prove by affidavits an actual sale which the plain-
tiff says he disputes; the defendants decline the offer—and
when an opportunity is once more offered them they again
decline. *

We did not think that under the circumstances at the

trial, more proof was needed—the defendants refuse to give
fu‘rther proof, now and plainttiff will have full advantage of
this refusal upon the appeal. But we cannot' change our
judgment. No costs. :
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Hon. Mr. JusticE MipDDLETON. FEBRUARY 6TH, 1913.

Re GILBERT.
4 O W. N. T

Will — Construction — ** Foundling Children " — Charitable Bequest,

MiIDDLETON, J., determined whom should share in a bequest to
institutions for the care of foundling children in the city of Toronto.

Motion by executors for an order determining who should
take under a bequest to institutions for foundling children
in the city of Toronto.

J. E. Jones, for executors.
W. B. Raymond, F. C. L. Jones, J. M. Ferguson, T. L.
Monahan and 8. S. Mills, for various claimants.

Hox. Mz. Justicr MippLETON :—On the notice of motion
I have marked the names of those institutions which appear
% come within the terms of the bequest. Let the money be
divided among these after payment of the executors costs.
The charities so taking can pay their own costs.

Editor'’s Note.—The institutions declared to take under this be-
quest’ were the Infants’ Home and Infirmary, the St. Vincent's In-
fants Home, the Children’s Home (Salvation Army), the Children’s
ﬁld Society, the Children's Aid_Society of St. Vincent de Paul, the

oys’ Home, the Protestant Orphans’ Home, the Sacred Heart *

Orphanage, and the Home for Incurable Children,

Hon. Sir G. FavLcoxsringe, C.J.K.B. Fep. 8tH, 1913.

PARKS v. SIMPSON,
SIMPSON v. PARKS.

4 0. W. N, 829,

”
Judgment—Refusal to Vary—Costs.

DivistoNAL COURT refused to vary judgment reported 23 O. W. R.

Motion by Simpson to vary the minutes of the judg-
ment of Divisional Court, 23 0. W. R. 837.
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The motion in Divisional Court was heard by Hon. Sir
GLENHOLME FALCONBRIDGE, C.J.K.B., HoN. Mr. JUSTICE
Brirron and Hon, MRr. JUSTICE SUTHERLAND.

Eric N. Armour, for Simpson.
H. E. Rose, K.C., for Parks

Hox. Sir GrENHOLME FaLcONBRIDGE, C.J.K.B.:—Hav-
ing regard to all the circumstances, and the fact that there
was no appeal by Simpson from the judgment in the County
Court, we do not consider it a mattter in which we should
now interfere. ~ :

No costs of this application.




