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SoME changes are about to be made
In the staff in the west wing at Osgoode
Hall. 1t is said that Mr. Grant is to be
made Registrar of the Court of Appeal,
Mr. Holmstead taking his place as Regis-
trar of the Court of Chancery, and that
Mr- R. P. Stephens will be made Referee
In Chambers, the business of the Ac-
Countant’s office being transferred to his
“department.

WE publish on a subsequent page the
R\fles of the Supreme Court. They have
‘8vidently been prepared with great care,
-and seem to be very complete. One of
fhem provides that an “agent’s book”
1810 be kept, in which all persons prac-
\tlsmg in the Supreme Court may enter
‘the name of an agent on whom papers

-

| for the purposes of an appeal.

may be served, &c. We mnotice that an
enterprising firm takes advantage of this
to advise the profession that they are
both able and willing to act as such
agents. We have no reasun to say that
they are not the former; that they are the
latter is obvious : nevertheless many will
choose other firms in preference.

SHORT-HAND reporters are so commonly
engaged in important trials in England
that the Judges’ notes are not so frequently
in requisition there as they are here. DBut
as with us some of the judges there are
more liberal than others with their notes.
The other day Vice-Chancellor Hall al-
lowed both parties leave to apply for
copies, though of course at their own
expense. Mr. Justice Quain on the other
hand, refused to entrust his notes to either
parties, but produced them to the court
He had

| possibly some good reason, perhaps his
| notes may have shown something not in-

tended for the public, or were not * pre-
sentable,” or he may have been suffering
from an attack of dyspepsia, or he might
have feared that the person asking to see
them intended to mmutilate them ; bug
however this may have been, the profes-
sion doubtless would make their own
observations less complimentary to him

than to his brother in the Equity Division.

TrE following is the result of the re-
cent examinations held at Osgoode Hall :

CALLS TO THE BAR.

E. D. Armour. H. C. Gwyn.
R. G. Cox. A. R. Lewis,
J..R. Metcalf, J. W, Frost.
ATTORNEYS ADMITTED.

E. G Patterson, (without oral,)
R. Pearson. E. D. Armour.
J. Leitel. A. E. Smythe,
R. G. Cox. H. Archibald.
T. C. Johnstone, J. C. Hegler.
E. P Clement,. G. A. Cooke.
W. M. Hall. D. Lennox.
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FIRST INTERMEDIATE EXAMINATION.
D. M. Christie, F. W. Gearing.

R. W. Keefer. J. A, M. Aikins,
J. V. Teetzel J. Fulierton.
Chester Glass E. W, Scatherd.
H. T. Beck. W. L. Walsh,

(The above without oral.)

W. Malloy. J. K. Dowsley
G. T. Shlpley R. Shaw.
J. A, Wright. P. C. MacNee.

J. Woodman.

SECOND INTERMEDIATE EXAMINATION.

A. W. Kinsman. H. Cassels.
A. H. Marsh, E. D. McMillan,
E. Campion.
(The above without oral.)

A, C, Galt. H. J. O’Neil.

T. G. Meredith. W. M. Sutherland.
J. M, Carthew. G. P. Hallen.

R. J. Duggan. J. J. Manning.

L. T. Barclay. W. J. Hales.

REeFzrENCE was wmade, in the Mercer
will case, to the doctrine of the feudal
law, that a child born in wedluck was
legitimate, though conceived Lefore mar-
riage. A case was lately decided by
Vice-Chancellor Malins(Re Corlass Estate,
2¢ W. R.,, 204), involving & piece of
refinement, wonderfully subtle, modifying
this well-established rule. A testator
directed the income of ome-half of his
residuary estate to be paid to his son
during his life, and afterwards to his law-
ful issue. One of the issue was en ventre
sa mére at the time of the death of the
life-tenant, but his parents were not mar-
ried till after that time, though they did
intermarry before the birth of the child.
The judge held that the class entitled to
the beunefit under the will had to be
ascertained at the death of the tenant for
life ; that at that time, though the child
was en ventre sa mére, yet because of her
mother, being then unmarried, the issue
could not be called lawful at the period of
distribution ; and the subsequentmarriage
before the birth would not so legitimate
by retroaction as to entitle the child,

! after its hirth, to share in the residue.
l This decision strikes us as an uunecessary

| piece of casuistry. Marriage should be
| held to legalize the issue horu thereafter
| for all purposes. The decisiun, carried
fout to its logical consequences, would
i involve an inquiry as to the period of
- conception. It was said in Doe v. Clarke,
2 H.BL, 401, that a child en ventre sa mére
! was to be conmdered as born, for all pur-
poses foi his own benefit.

U LAW REPORTS,

A report was presented last Term to
the Benchers in Convocation, suggesting
some important alterations in the arrange-
ment with the Law Reporters. . The
scheme proposed was only partially adopt-
ed. It was decided to increase the sala-
rics of the lteporters of the Queen’s
Beneh and Common Pleas, the former to
£1,200 and the latter to $1,000, and to
add $400 to that of the Kditor-in-Chief, .
making his salary $2,000. It was also
decided (the arrangement with Mr, O’Brien
as to the Practice Reports having expired
by effluxion of time) to appoint a fonrth
or supernumerary Reporter, who should
report all Practice cases both at Common.
Law and in Chuncery, all Election Cases
and County Court appeals, which latter
are hereafter to be heard by the Court of
Appezl, and probably insolvency appeasls,
if they are to be brought before thas.
Court. In sddition, this gentleman is
to be subject to be called on by the
Editor-in-Chief to assist the other Re-
porters when necessary. It is proposed
to give him a salary of 3800 per annum,
In view of the fact that the reports
(with the exception of the Practice reposts.
which are up to time} are nearly a yearin
arrear, owing to the great increase in the-
work, it was salso advised that an ar-
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Tangement should be made whereby early
Notes of cases would be published in this
Journal. This would be a great benefit
to the profession. The expense would be
very trifling, and we shall be glad to
facilitate the arrangement.

The difficulties which encompass the
subject of law reporting are very great;
1t is therefore not surprising that there
Is much doubt as to the efficiency
of the scheme which will be in force
when the comparatively unimportant
changes above mentioned come into
force. These difficuities are so great
that some prominent men in the pro-
fession advocate leaving it to private
enterprise, even though this would seem to
be a retrograde movement ; whilst others
arguo in the same direction, when they
think of the addition to the fees for certi-
ficates. We trust, however, that the im-
Portance of the subject will ensure its
being treated in a comprehensive manner,
Wwith that attention to details which is
absolutely necessary, but which it is diffi-
cult for busy men, however able, to give,
when engrossed by more pressing duties.

ELECTION OF BENCHERS

IN the first week of April next will
take place, pursuant to 34 Vict. eap. 15,
the Election of Benchers of the Law So-
ciety. An advertisementin another place
gives full particulars as to the time, mode
and place of election. It also gives the
Rames of the ex-oficio Benchers in their
Oer of seniority. Thirty have to be
elected by the Bar. Of those who were
elected five years ago, only fifteen are on
the present list, the remainder having

%D appointed from time to time, pur-
Suant to the Act, by the remaining

enchers, Those now on the roll are as
follow; o

Henry C. R. Becher, Q.C., London.
Kenneth McKenzie, Q.C., Toronto.
Stephen Richards, Q.C., Toronto.
David B. Read, Q.C., Toronto.
John Crickmore, Toronto.

Robert Lees, Ottawa.

M. C. Cameron, Q.C., Toronto.
Daniel McMichael, Q.C., Toronto.
John Bell, Q.C., Belleville.

John D. Armour, Q.C., Cobourg.
Thomas Moore Benson, Port Hope.
D’Alton McCarthy, Q.C., Barrie.
Tiwothy B. Pardee, Sarnia.
William R. Meredith, London.
Jawmes Shaw Sinelair, Goderich.
James Maclennan, Q.C., Toronto.
James A. Henderson, Q.C., Kingston.
Andrew Lemon, Guelph.

John T. Anderson, Q.C., England.
Edward Martin, Hamilton.

Clarke Gamble, Q.C., Toronto.
Thomas Robertson, Q.C., Dundas.
Thomas Hodging, Q.C., Toronto.
Amilius Irving, Q.C., Hamilton.
James Bethune, Toronto.

B. M. Britton, Kingston.

J. G. Currie, St. Catharines.

F. Osler, Toronto.

Hector Cameron, Q.C., Toronto.

The selections which the Benchers have
from time to time made are, with one
exception, unobjectionable, and have
shewn that they were actwated by a
desire to obtain useful men, and to pay
due repard to a representation as to
locality ; and though, in our opinion, this
latter is a matter of small moment, as we
should endeavour to get the best men, it
cannot be entirely overlooked.

It is not probable that there will be
any great change in the above list. Mr.
Anderson has, we understand, expreséed’
his intention of not returning to Can-
ada, and Mr. Currie has recently put him-
self without the pale. Many of the
local Bars will in all probability make
known to their brethren those whom they
wish to be their representatives, and
should this selectiou be made in a faiy
spirit, it will carry great weight with
their brethren in other places.

We have heretofore expressed a mis—



co R L TAT e T

76—Vou. XII, N.8.]

CANADA LAW JOURNAL

(March, 1876.

SLANDERING THE JUDGES.

glving as to the ultimate effect of the elec-
tive system, but the good sense of the pro-
fession in the first election, and the care
-exercised in the selection of those who
have from time to time been appointed to
fill vacancies, gives good reason to hope
that the evil cousequences that we feared
are still far in the future.

SLANDERING THE JUDGES.

WE are sorry to notice an occasional
insinnation or assertion. sometimes by a
public journal, sometimes by a public
speaker, as to the fairness of the conduct
of some of our judges. It may be re-
marked that the occasions on which these
occur are when party polities are in some
‘way concerned—the logical deduction
being, (if there be any foundation for such
‘insinuations,) that where politics coms in,
the judges allow their sympathies to get
‘the better of them. We might assume
{though it would nevertheless be in-
correct to do so), that a journal or a

- speaker making a statement of this
nature either believes it to be true, or,
knowing it to be false, makes it with a
desire to help some political friend, or for
somse illegitimate purpose. If believed
to be true, the charge should be sifted, so
that the pubiic may understand whether
or not our Bench is what we all in fact
know it to be, “sans peur ot suns re-
proche” ; or, if kuown to be false, that the
slanderer should be branded as one. The
good Teputation of the Bench is of no less
importance to the public welfare than it
is dear to its individual members. It is
fortunately so immeasurably above sus-
picion, that it needs no words of ours to
keep it bright ; buat, owing to the extended
power and inflnence wielded by the press
in these days, a careless or reckless
statement may by its means do harm
that is not intended, and destroy that

which cannot easily be built up. Con-
scious of their own rectitude, and strong
in the confidence and high esteem of the
Bar and of the intelligent public, our
judges can afford to despise all slanders;
but neither the Bar nor the public will
stand by and see that Bench, of which
we are all so proud, maligned, without a
protest. ~ Once let an impression get
abroad that our judges are not impartial
or open to improper influences, then good
by to law and order ! It is, of courss,
perfectly competent either for an indivi-
dual or a journal to criticise sharply the
law laid down by a judge; but it
is another thing to say (except where
the interests of public justice require
a plain  statement to that effect)
that he has been partial in the con-
duct of a case; and whatever may be
the provocation, no man, and especially
no professional man, is justified in making
either an open or a covert attack upon a
Judge upon a political platform. A judge
moreover from his position is powetless
to speak or to write a word in his own
defence ; and, putting it upon the lowest
ground, it is therefore cowardly to attack
him. We need not pause to contradiet
any one of the charges or insinuations to
which we now allude; the whole coun-
try, including those that made them,
know them to be false, in substance and
in fact. )

A candidate, a lay man, whose election
had been set aside, complained Tecently
that justice had not been done him. On
another occasion a successful candidate,
who is a professional man and the near
relative of a late distinguished judge who
also had suffered from this kind of slander,
under somewhat similar circumstances, un-
necessarily and improperly introduced the
name of one of the Judges on the Bench

‘into a political discussion, with which the

Judge had nothing whatever to do, not
only referring to him in a personal offen-
sive manner, but insinuating that he
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8ave undue weight to the arguments
of certain counsel. Subsequently to
this a leading daily paper, in referring to
an important criminal trial, used the fol-
10Wing language: *“It was, moreover,
anifest throughout the trial, from first
to last, that the counsel for the defence
‘had the ear of the Court, while the coun-
'sel for the prosecution received what is on
all hands admitted to be somewhat harsh
treatment.” This is not the language
that ought to appear in a journal that
claims to be a leader of public opinion,
and probably would not have been used
but that a political party tinge had been
iI!lproperly and unnecessarily given to
the case. It is something remarkable
to hear of counsel for the prosecution
Teceiving harsh treatment from the Court,
®xeept, indeed, where failure of justice is
Imminent owing to the incapacity of the
Crown Counsel. In this case that was
not the danger. The fact was, that there
Teally was no evidence worth the name
to go to the jury, except the unsup-
Ported story of an admitted scoundrel,
Whose statements were, in a practical
Sense, not given under the sanctity of an
%ath ; and it was thought by many that
8 prosecution, which, the moment the case
for the Crown was disclosed, was mani-
festly hopeless, should not have been per-
Severed in with a pertinacity which would
?lave been commendable, or at least unob-
Jectionable, in the defence, but which was
B0t in accordance with what is considered
n régle m those who prosecute for our
Lady the Queen.

_The most recent breach of decency in
this matter is the language which is re-
Ported, in a local paper, to have been used

Y & member of Parliament at a recent
election meeting in the Niagara District,
Where this person seconded a resolution,
Xpressing sympathy with, and renewed
Confidence in one Mr. Neelon, who had

1 disqualified by Mr. Justice Gwynne,
OF personal bribery and corruption. The

speaker is reported to have said : “If we
had had an impartial judge at the late elec--
tion protest trial, Capt. Neelon would not
have been disqualified.” Mr. Gwynne's.
judgment, as is well known to the profes-
gion, was on this part of the case unanim--
ously confirmed by the Court of Appeal.
All men may not know that the opinions
of this wholesale slanderer, although he-
is a barrister and a Bencher of the Law
Society, as to what is right and proper in
professional matters, is not—for reasons.
with which he is quite familiar—of the-
smallest moment ; but it is of moment
that such language has been used by one-
of whom strangers only know that he is.
entitled to put M.P. after his name, and
was once Speaker of the House of As--
sembly of Ontario. It is outrageous that
a whole Bench of Judges, whose charac-
ters are as far above suspicion as this.
gentleman’s is beneath contempt, should
be impudently maligned for political.
purposes.

What is everybody’s business is gener--
ally nobody’s; and it may be that no
official notice will be taken of this speech.
It may be that one who, it is said, is in.
imminent danger of having his name struck
off the roll of solicitors for not paying
over clients’ moneys, will be excused
for his recklessness in the matter we have-
referred to; but we doubt whether the
true policy is not either to insist upon an
ample apology, or to erase his name from a.
roll which, we trust, contains a large
majority of those who are prepared to up-
hold the dignity of the Bench and the-
respectability of their order.

UNANIMITY OF JURY VERDICTS.

Mr. Hallam, in his ¢ Middle Ages,”
speaks of “the grand principle of the
Saxon polity, the trial of facts by-the-
country,” and expresses the hope that-
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Englishmen may never swerve from that
principle, “ except as to that preposterous
zelic of barbarism, the requirement of
unanimity.”

This “relic of barbarism ™ has lately
been the subject of discussion in the On-
tario Assembly. A bill wasintroduced,
the substance of which was, that in civil
actions the jury might, after the absence
of one hour, return a verdict of eleven of
their number; after an absence of two
hours, a verdict of ten ; and after an ab-
sence of three hours, a verdict of nine :
and that in any of these cases, the verdict
60 rendered should have the same effect
a8 a unanimous one. This is not the first
$ime an attempt has been made in the
Ontario House to make such an innova-
tion in the jury system. The House
treated the proposals with more deference
than on a former oceasion, but it is not
yet prepared for the change, and rejected
the bill.

There is no institution which invites
-attack more than the jury, and at the same
time there is no institution which the ma.
jority of legislators are so timorous of
meddling with. Many sagacious thinkers
- have strongly pronounced against the
rule of unanimity ; and it is generally felt
that, as Professor Christian says, if the
Jury system had been established by the
deliberate act of the Legislature, no such
rule would have formed a part of it. Still,
‘the antiquity of the jury and its acknowl-
-edged usefulness, lead men to look with
alarm even upon changes in its mode of
operation. From an early period, it has
been the custom to leave the decision of
disputed facts to twelve men chosen in-
differently from the community ; and with
this the custom has grown up of requiring
these twel® men to agree before they
can render a decision. What experience
has sanctioned, as really valuable in this
system, is the appeal to a competent
mumber of unprofessional persons. There

is nothing essentially useful in the cus-
tom, which has no parallel in any other
institution, that the entire tribunal should
be forced into holding, or the semblance
of holding, the same opinion.

Ii will be observed that the change
proposed by the bill referred to was not
intended to extend to criminal cases.
Such a linfitation was a wise and proper
one. In a criminal trial the evidence is
either sufficiently clear, one way or the
other, or it is involved in doubt. If the
latter, that principle of our law, founded
on considerations of mercy, that the
prisoner should not be convicted where
a substantial doubt of his guilt exists,
should be allowed. due weight. If then
there is not unanimity amongst the jurors,
if a minority of them are not prepared to
find the prisoner guilty, it is consonant
with the principles of our criminal law
that the opinions of that minority should
not be deprived of their influence in the
prisoner’s favour. The hesitating minor-
ity is analogous to the doubt of which
the individual juryman is directed to.
give the prisoner the benefit. But in
civil cases considerations of this sort have
no place, and the opinion is gaining
ground that it is not only unnecessary,
but injurious, to require twelve men to
agree, or appear to agree, in order to settle
a dispute in a law court. * A bare majority
of one suffices to enact a law which may
be “fraught with the most tremendous
results to an .empire. How absurd it
seems that a decision as to rights, which
do not affect the interests of more than
two private individuals, and that perhaps
to the most trivial extent, should require
the undivided assent of the full tribunal.

The principal ground put forward by
the advocates of the bill in the Ontario
House, was that under the present
system there is a frequent failure’ of
Justice owing to the discharge of juries
unable to agree. We are inclined to
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think this evil somewhat overrated.
An appeal to experience will probably
show that amongst the great number of
cases tried, say in one year, by juries, the
proportion of those in which no verdict
i8 returned is very small indeed. The
authority of Chief Commissioner Adam,
a man who made jury-trial in Scotland
his epecial study for twenty years, is
valuable on this point. He says that
during the twenty years that he presided
at jury-trials at Scotland, only one in-
stance happened of a jury separating
after being inclosed for several hours,
without agreeing on their verdict. In-
8tances in our own courts are more num-
erous, but accurate observation would
show that they are of less frequent oceur-
Tence than is imagined.

The cases which are probably numerous
are thoge in which through the obstinacy
of a minority, of one man perhaps, an un-
Just compromise has been made between
the jurors. One of the Ontario members
In the recent debate expressed the true
ovil of the present system, when he re-
fninded the House that the effect of it
18 t00 often to compel a juror, sworn to
Tender a verdict in the sight of God ac-
cording to his conscience, to trifle with
his oath by the surrender, or ostensible
Surrender, of his convietions. Those in
favour of the change believe that it will
Tesult in a more honest expression of the
?l‘lle opinion of a large majority of the
Jury than is practically obtained by the
Present system.

The antiquity of the jury is always ap-
Pealed to by those who deprecate any
meddling with its sacred details. The
fa?t is, that it is when we go back to the
- Ongin of the jury that we find the justi-
ﬁ_ca.tion for such a change as that in ques-
tion.  As the mover of the bill pointed
out, the circumstances under which
Uhanimity came to be required in early
days have ages ago ceased to exist. |

Mr. Forsyth, Q. €., has examined the
whole question of the origin of the jury:
with much industry and research. His
explanation of the origin of the rule
requiring unanimity, a rule which he
does not hesitate to condemn, is appar-
ently the correct one. He completely
disposes of the tradition which repre-
sents the jury as being the inven-
tion of the Saxon Alfred. The jury
cannot be diseovered ~in the form in
which we know it prior to the reign of
Henry II. The Grand Assize, a tribunal
for the settlement of questions affecting
the title to land, which was fully devel-
oped in the reign of that monarch, and
the trial of criminals by invoking com-
purgators, seem to be the germs out of
which our present jury system grew. In
trials of these sorts it was necessary to
obtain the agreement of twelve men, but.
not necessarily of the first twelve selected.
Dissentients were rejected and jurors
added till the necessary unanimity was
attained.  Moreover, as is well known,
the early jurors were nothing but wit-
nesses. From various analogies, the num.-
berof twelve came to be looked upon as the
necessary number of witnesses to establish
the credibility of an accused person, or
the existence of certain facts. In a pri-
mitive age opinions prevailed as to the
quantity of evidence necessary to lead to
a decision which more enlightened ages
have rejected. For instance, for a long
time three or more witnesses were required
for the attestation of a will. We are
now content with two. So with these
juror witnesses, no smaller number than
twelve would satisfy the suspicious minds
of lawyers in those ignorant times.

The only argument advanced against the
principle of the bill in question, which
might appear at first sight entitled to
weight, was, that the effect of allcwing a
verdict of nine, ten, or eleven jurors to be
equivalent to a unanimous verdiet, would
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be to increase the number of applications
for new trials. It was assumed that the ver-
dict of the majority would not carry the
same moral weight as that of the twelve,
and that the result would be such dissatis-
faction as to lead to an increase in the

"number of motions for new trials. The

unsuccessful litigant might possibly be
comforted by the fact, that the whole
twelve were against him, but it almost al-
ways leaks out, that one or more were of
a different way of thinking, so that even
this comfort is practically denied him.
But the question whether a new trial
should be moved for, does not depend
upon the feelings of a suitor. It depends
upon his means, and the advice of coun-
sel. The judges would not be influenced
by the fact that three men on the jury
had differed from the remaining nine ;
neither would counsel, and they are
supposed to interpret the views which the
Judges will be likely to hold.

A similar law has been in force in the
Province of Quebec since the time of
‘George III., and we are informed on good
authority that it has been found to answer

-~ well,

Some seventeen years ago, Hon. James
Patton introduced, in the old Legislative
€Council of Canada, a Bill somewhat simi-
lar to that we have been considering.
When referring to it at that time, in
the pages of this journal, we depre-
cated any change in the system, especi-
ally in view of a then recent alteration in
the jury law, and of the too great impati-
ence for change in the legislation of the
country, and suggested delay, that the
subject might be more fully discussed.
There has since then been no lack of
impatience, but there has been some use-
ful discussign, and the feeling in favour
of doing away with the necessity for un-
animity is much stronger now than when
Mr. Patton first broached the subject.

The time has come for a careful consid-
eration of this question, and that in the

interest of the whole jury system. The
arguments of the present day in favour
of the change not only seem to us to
outweigh those against it, but there is the
additional consideration that some such
change would seem desirable to prevent
violent hands being laid upon an insti
tution which we deem of too great value
to be put in jeopardy.

We have not the least sympathy with
those whose avowed object is to get rid
of juries altogether. Such persons over-
look entirely the great political value of
the institution. In giving litigants the
choice between trial by jury or by a judge
alone, we have gone as far as we ought
to go in that direction. But we ought
not to be afraid of effecting improvements
in the jury system, when it is clear that
an improvement can be made, We ought
to perfect the system in every detail, so
that it may be enabled to command
popular reverence for all time.

THE SUPREME COURT.

Tak following are the Rules made by
the Judge of the Supreme Court, provid-
ing for the procedure in that Court :—

Appeals.

1. The first proceeding in appeal in this Court
shall be the filing in the office of the Registrar
of a case, pursuant to section 29 of the Act,
certified under the seal of the court appealed
from.

2. The case, in addition to the proceedings
mentioned in the said section 29, shall invari-
ably contain a transcript of all the opinions or
reasons for their judgment delivered by the
judges of the court or courts below, or an affi-

" davit that such reasons cannot be procured, with

a statement of the effurts made to procure the
same.

3. The case shall also contain a copy of any ‘
order which may have been made by the court
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helow, or any judge thereof enlarging the time
for appealing.

4. The Court or a Judge thereof may order
the case to be remitted to the court below, in
order that it may be made more ecomplete by
the addition thereto of further matter.

5. 1f the appellant does not file his case in
appeal with the Registrar within one month after
the security required by the Act shall bealiowed,

Yhe shall be considered as not duly prose~uting

his appeal, and the respondent may move to
dismiss the appeal pursuant to sec. 41 of the
Act,

6. The case shall be accompanied by a certi-
ficate under the seal of the cowrt below, stating
that the appellant has given proper seeurity to
the satisfaction of the court whose judgment is
appealed from, or of a judge thereof, and setting
forth the nature of the security, to the amount
of $500, as required by the 31st section of the
said Act, and a copy of any bond or other in-
strument by which security may have been given
shall be annexed to the certificate.

7. The case shall be printed by the party
appellant, and twenty-five printed copies there-
of ghall be deposited with the Registrar for the
use of the judges and officers of the court.

8. The case shall be in demy quarto form.
It shall be printed on paper of good quality, and
on one side of the paper only, and the type shall
be small pica leaded, and the size of the case shall
be eleven inches by eight and one-half inches, and
every tenth line shall be numbered in the
margin, An index to the pleadings, depositions
and other principal matters shall be added.

9. The Registrar shall not file the case without
the leave of the court or judge if the foregoing
order has not been complied with, nor if it shall
2ppear that the press has not been properly
Corrected, and no costs shall be taxed for any
Cage not prepared in accordance with this order.

10. Together with the case, certified copies of
all original documents and exhibits used in
evidence in the court of first instance, are to he
d'eposited with the Registrar, unless the produc-
tion shal} be Gispensed with by order of a Judge
of this court ; but the court or a judge may
order that all or any of the originals shall be
transmitted by the officer having the custody
thereof to the Registrar of this court, in which
¢ase the appellant shall pay the postage for such

asmission,

1}- Immediately after the filing of the case, a
Dotice of the hearing of the appeal shall be given
the appellant for the next following session

of the Court as fixed by the Act, or as specially
convened for hearing appeals according to the
provisions thereof, i sufficient time shall inter-
vene for that purpose, and if between the filing
of the case and the first day of the next ensuing’
session there shall not be sufficent time to enable
the appellant to serve the notice as hereinafter
preseribed, then such notice of hearing shall be
given for the session following, the then next
ensuing session.

12. The notice convening the Court under
section 14 of the Act for the purpose of hearing
election or criminal appeals or appeals in matter
of habeas corpus or for other purposes shall, pur-
suant to the «irections of the Chief Justice or
Senior Puisne Judge, as the case may be, be
published by the Registrar in the Canada Gazetie
and shall be inserted therein for such time before
the day appointed for such special session as the
said Chief Justice or Senior Puisne Judge may
direct, and may be in the form given in Schedule
A to these rules appended.

13. The notice of hearing may be in the form
given in Schedule B to these rules appended.

14. The notice of hearing shall be served at
least one month before the first day of the seasion.
at which the appeal is to be heard.

15. Such notice shall be served on the At-
torney or Solicitor who shall have represented
the respondent in the Court below, at his usual
place of business, or on the booked agent or at.
the elected domicile of such Attorney or Solicitor
at the city of Ottawa, and if such Attorney or
Solicitor shall have no booked agent or elected
domicile at the city of Ottawa, the notice may
be served by aftixing the same in some conspicu-
ous place in the office of the Registrar, and mail.-
ing a eopy thereof prepaid to the address of such.
Attorney or Solicitor in sufficient time to reach
in due course of mail before the time required.
for service.

16. There shall be kept in the office of the
Registrar of this Court a book to be called “ The
Agents Book,” in which all Advocates, Solicitors,
Attorneys and Proctors practising in the said.
Supreme Court may enter the name of an agent
(such agent being himself a person entitled to
practice in the said court) at the said city of
Ottawa, or elect a domicile at the said city.

17. Tn case any respondent who may havé
been represented by attorney or solicitor in the
Court below, shall desire to appear in person in
the appeal, he shall immediately after the allow-~
ance by the court appealed from or a judge
thereof of the security required by the Act, file
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with the Registrar a suggestion in the form
following :—
‘“A. vs. B.”

“I, A. B, intend to appear in person in this
appeal.”

(Signed). A. B.

18. If no such suggestion shall be filed, and
-quntil an order shall have been obtained as here-
inafter provided for a change of solicitor or
attorney, the solicitor or attorney who appeared
for any party respondent in the court below shall
be deemed to be his solicitor or attorney in the
appeal to this court.

19. When a respondent has appeared in person
in the court below he may elect to appear by
attorney or solicitor in the appeal, in which case
the attorney or solicitor shall file a suggestion to
that effect in the office of the Registrar, and
thereafter the notice of hearing and all other
papers are to be served on such attorney or
solicitor as hereinbefore provided.

20. A respondent who appears in person may
by a suggestion filed in the Registrar's office,
-elect some domicile or place at the city of Ottawa,
at which all notices and papers may be served
-upon him, in which case service at such place of
the notice of hearing and all other notices and
papers shall be deemed good service on the
respondent.

21. In case therespondent shall have appeared
in person in the court appealed from, or shall
have filed a suggestion pursuant to rule 17, shall
not, before service, have elected a domicile at
the city of Ottawa, the notice of hearing may be
served by affixing the same in some conspicuous
place in the office of the Registrar.

22. Any party to an appeal may on an ex parte
~ application to a Judge obtain an order to change
his attorney or solicitor, and after service of
guch order on the opposite party, all services of
notices and other papers are to be made on the
new attorney or solicitor.

28. At least one month before the first day of
the sesgion at which the appeal is to be heard,
the perties appellant and respondent shall each
deposit with the Registrar, for the use of the
court and its officers, lwenty-five copies of his
factum or points for argument in appeal.

24. The factum or points for argument in
appeal shall centain a concise statement of the
facts, and of the points of law intended to be
relied on, and of the arguments and authorities
to be urged and cited at the hearing, arranged
under the appropriate heads.

25. The factum or points for argument in
appeal shall be printed in the same form and

manner as hereinbefore provided for with regard
to the case in appeal, and shall not be received
by the Registrar unless the requirements herein-
before contained, as regards the case, are all
complied with. '

26. If the appellant does not deposit his
factum or points for argument in appeal within
the time limited by order 23, the respondent
shall be at liberty to move to dismiss the appeal
on the ground of undue delay, as provided for by
section 41 of the Act.

27. If the respondent fails to deposit his
factum or points for argument in appeal within
the said prescribed period, the appellant may
set down or inscribe the cause for hearing ex-
parte.

28. Such setting down or inscription ex parte
may be set aside or discharged upor an applica.
tion to a judge in chambers sufficiently supported
by affidavits.

29. The factum or points for argument in
appeal first deposited with the Registrar shall be
kept by him under seal, and shall in no case be
communicated to the opposite party until the
latter shall himself bring in and deposit his own
factum or points.

30. So soon as both parties shall have de-
posited their said factum or points in argument
in appeal, each party shall, at the request of the
other, deliver to him threc copies of his said
factum or points. :

31. Appeals shall be set down or inscribed for
hearing in a book to be kept for that purpose by
the Registrar at least one month before the first
day of the session of the court fixed for the hear-
ing of the appeal.

Hearing.

32. No more than two counsel on each side
shall be heard on any appeal, and but one counsel
shall be heard in reply.

33. The court may in its discretion postpone
the hearing until any future day during the
same session, or at any following session.

34. Appeals shall be held in the order in
which they have been set down, and if either
party neglect to appear at the proper day to sup-
port or resist the appeal the court may hear the
other party and may give judgment without the
intervention of the party so neglecting to appear,
or may postpone the hearing upon such terms as
to payment of costs or otherwise as the court
shall direct.

85. All orders of this court in cases of appeal
shall bear ddte on the day of the judgment or
decision being pronounced, and shall be signed
by the Registrar.
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Adding Partics to the Appeal.

86. In any case not already provided for by
the Act, in which it becomes essential to make
an additional party to the appeal, either as ap-
Pellant or respondent, and whether such pro-
ceeding becomes necessary in consequence of the
death or insolvency of an original party, or
from any other cause, such additional party may
be added to the appeal by filing a suggestion as
nearly as may be in the form provided for by
section 43 of the Act. .

87. The suggestion referred to in the next
Preceding rule may be set aside,,on motion, by
the Court or Judge thereof.

38. Upon any such motion the Court or a
JIIdge thereof may, in their or his discretion,
direct evidence to be taken before a proper
-officer for that purpose, or may direct that the
Parties shall proceed in the proper court for that
Purpose to have any question tried and deter-
Inined, and in such case all proceedings in ap-
Teal may be stayed until after the trial and de-
termination of the said question.

Motions.

39, All interlocutory applications in appeals
shall be made by motion, supported by affidavit
to be filed in the office of the Registrar before
the notice of motion is served. The notice of
motion shall be served at least fowr clear days
before the time of moving.

40. Such notice of motion may be served
upon the solicitor or attorney of the opposite
Party by delivering a copy thereof to the booked
agent or at the elected domicile of such solicitor
-Or attorney to whom it is addressed at the City
‘of Ottawa. If the solicitor or attorney has no
booked agent or has elected no domicile at the
"City of Ottawa, or, if a party to be served with
Notice of motion has not elected a domicile at
the City of Ottawa, such notice may be served
by affixing a copy thereof in some conspicuous
Place in the office of the Registrar of this Court.

41, Service of a notice of motion shall be
-accompanied with copies of affidavits filed in
Support of the motion.

42. Upon application supported by affidavit
aud after notice to the opposite party, the
Court oraJ udge thereof may give further rea-
Sonable time for filing the printed case, deposit-
Ing the printed factum or points of either party,
and setting down or inscribing the appeal for

earing, as required by the foregoing rules.

43. Motions to be made before the Court are
to be set down in a list or paper, and are to be
‘“ue.d on each morning of the session before the
“A¢aring of appeals is proceeded with,

i

Appeals to be deemed out of Court for deluy.

44. Unless the appeal is brought on for hear-
ing by the appellant within one year next after
the security shall have been allowed, it shall be
held to have been abandoned without any order
to dismiss being required, unless the Court or a
Judge thereof shall otherwise order.

45. The foregoing rules shall be applicable to
appeals from the Exchequer Court of Canada,
except in so far as the Act has otherwise pro-
vided.

Criminal Appeals.

46. The foregoing rules shall not, except as
hereinbefore provided, apply to criminal appeals,
nor to appeals in Habeas Corpus.

47. In the case mentioned in the next pre-
ceding rule no printed case shall be required,
and no factum or points for argument in appeal
need be deposited with the Registrar, but such
appeals may be heard on & written case, certified
under the seal of the Court appealed from, and
which case shall contain all judgments and
opinions pronounced in the Court below.

48, In criminal appeals and in appeals in
cases of Habeas Corpus, and unless the Court or
a Judge shall otherwise order, the case must be
filed as follows :—

1. In appeals from any of the Provinces other
than British Columbia, at least one month before
the first day of the session at which it is set
down to be heard.

2. In appeals from British Columbia at least
two months before the said day.

49. In cases of crimival appeals and appeals
in matters of Habeas Corpus, notice of hearing
shall be served the respective times hereinafter
fixed before the first day of the general or special
session at which the same is appointed to be
heard ; that is to say :—

1. In appeals from Ontario and Quebec, two
weeks.

2. In appeals from Nova Scotia, New Bruns-
wick, and Prince Edward’s Island, three weeks.

3. In appeals from Manitoba, one month.

4, In appeals from British Columbia, six
weeks.

Election Appeals.

50. The foregoing rules are not to apply to
appeals in controverted election cases.

51. In such election appeals the party appel-

lant shall deposit with the Registrar such sum
as shall be required for printing the record or so

\ much thereof as a judge may direct to be printed

at the rate of thirty cents per folio of one hund-
red words.
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52. The Registrar shall cause fwenty-five
copies of the said record to be printed in the
same form as hereinbefore provided for the ease
in ordinary appeals for the use of the court and
its officers, and also fwenty additional copies, fen
of which are, upou his request, to be delivered
to the arpellant free of charge, anl fen to the
respondent wpon payment of thirty cents for
every folio of one hundred words in the record
80 printed.

53. The factum or points for argument in
appeal in controverted election appeals shall be
printed as hereinbefore provided in the case of
ordinary appeals.

54. The points for argument in appeal or
factum in controverted election cases shall be
deposited with the Registrar at least three days
before the first day of the session fixed for the
hearing of the appeal, and are to be interchanged
by the parties in manner hereinbefore provided
with regard to the factum or points in ordinary
appeals.

55. In election appeals a judge in chambers
may, upon the application of the appellant,
make an order dispensing with the printing of
the whole or any part of the record, and may
also dispense with the delivery of any factum or
points for argument in appeal. Such order may
be obtained ex parte, and the party obtaining it
shall forthwith cause it to be served upon the
adverse party.

Fees.

66. The fecs mentioned in Schedule C to these
orders shall be paid to the Registrar by stamps to
be prepared for that purpose.

Costs.
57. Costs in appeal between party and party
shall be tixed pursuant to the tariff of fees con-
tained in schedule D. to these orders.

58. The Court or a Judge may divect a fixed
sum for costs to be paid in lieu of directing the
payment of costs to be taxed.

59. The payment of costs, if so ordered, may
be enforced by process of execution in the same
manuer and by means of the same writ accord-
ing to the same practice as may be in use from
time to time in the Exchequer Cowrt of Canada.

60. Contempts incurred by reason of non-
compliance with any order of the Court other
than order for payment of money may be pun-
ished in the same manner and by m&hs of the
sanic process and writs and according to the
same practice as may be in use from time to time
in the Exchequer Court of Canada.

Cross Appeals.

61, It shall not under any circumstances be-
necessary for a respondent to give notice of mo-
tion by way of cross appeal, but if a respondent
intends npon the hearing of an appeal to contend
that the decision of the Court below shonld be-
varied, he shall, within the time specified in the
nextrale, or such time as may be prescribed by
the special order of a judge, give notice of such
intention to any parties who may be affected by
such contention. The omission to give such
notice shall not in any way interfere with the
power of the Lourt on the hearing of an appeal
to treat the whole case as open, but may, in the
diseretion of the Court, be ground for an ad--
Jjournment of the appeal, or fora special order as
to costs.

62. Subject to any special order which may-
be made, notice by a respondent under the last
preceding rule shall be one month’s notice.

63. A respondent who gives a notice pursuant
to the iast two preceding rules shall, before or
within {wo days after he has served such notice,
deposit a printed factum or points for argument
in appeal with the Registrar as hereinbefore
provided as regards the principal appeal, and
the parties upon whom such notice has heen
served, shall within fwo wecks after service
thereof upon them, deposit their printed factum

or points with the Registrar, and such faztum or.

points shall be interchanged between the parties
as hereinbefore provided as to the prineipal ap-
peal.

Translations.

64, 4ny judge may require that the factum
or points for argument in appeal of any party
shall be translated into the language with which
such judge is most familiar ; and in that case
the judge shall direct the Registrar to cause the
same to be translated, and shall fix the number
of copies of the translation to be printed, and
the time within which the same shall be de-
posited with the Registrar, and the party de-
positing such factum shall thereupon cause the
same forthwith to be printed at his own expense,
and such party shall not be deemed to have
deposited his factum until the required number
of the printed copies of the translation shall
have been deposited with the Registrar.

. 65. Any judge may also require the Registrar
to cause the judgments and opinions of the
Judges in the Court below to be translated, and
in that case the judge shall fix the number of
copies of the translation to be printed and the
time within which they shall be deposited with
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the Registrar, and such translation shall there-

upon be printed at the expense of the appellant. |

Payment of Money into Court.

66. Any party directed by any order of the
Court or a Judge to pay money into Court must
apply at the office of the Registrar for a direction
80 to do, which direction must be taken to the
Ottawa branch or agency of the Bank of Mont-
real and the money there paid to the credit of
the cause or matter, and after payment the
Teceipt obtained from the bank must be filed at
the Registrar’s office.

Payment of Money out of Court.

87. If money is to be paid out of Court, an
order of the Court or a Judge must be obtained
for that purpcse, upon notice to the opposite
Party,

68. Money ordered to be paid out of Court is
1o be 50 paid upon the cheque of the Registrar,
<ountersigned by a Judge.

Formal Objections not to prevail.
69. No proceeding in the said Court shall be
defeated by any formal objection.

Extending or abridging time.

70. In any appeal or other proceeding the
Court or a Judge may enlarge or abridge the
time for doing any act, or taking any proceeding,
Upon such (if any) terms as the justice of the
<ase may require.

71. The Registrar is to keep in his office all
appropriate books for recording the proceedings

in all suits and matters in the said Supreme
Court,

-72. In all cases in which any particular num.
ber of days not expressed to be clear days, is
Prescribed by the foregoing rules, the same shall
be reckoned exclusively of the first day and in-
clusively of the last day, unless such last day
shal] happen to fall on a Sunday, or a day ap”
DPointed by the Governor-General for a public
fast or thanksgiving, or ary other legal holiday
Or non-juridical day, as provided by the Statutes
of the Dominion of Canada.

7.3. If it happens at any time that the number
of judges necessary to constitute a quorum for
the transaction of the business to be brought
?’efore the Court is not present, the judge or
Judges then present may adjourn the sitting of
the Court to the next or some other day, and so

on from day to day until a quorum shall be
Present,

Computation of Time.
Vacations.

74, There shall be a vacation at Christmas,
commencing on the 15th December and ending
on the 10th of January.

75. The long vacation shall comprise the
months of July and August.

Interpretation.

%6. In the preceding rules the term *‘A Judge”
means any Judge of the said Supreme Court,
transacting Lusiness out of court.

%7. In the preceding rules the following words
have the several meanings hereby assigned to
them over and above their several ordinary mean-
ings, unless there be something in the subject or
context repugnant to such instruction, that isto
say :—

(1) Words importing the singular number in-
clude the plural number, and words im-
porting the plural number include the
singular number.

(2) Words importing the masculine gender
include females.

(8) The word “ party” or “‘ parties ” includes
a body politic or corporate, and aleo Her
Majesty the Queen and Her Majesty’s
Attorney-General.

(4) The word ‘‘ Affidavit” includes affirma-
tion.

(5) The words “The Act” mean ‘‘The Su-
preme and Exchequer Court Act.”

Dated this seventh day of February A. D.,

1876.
Certified,
RosT. CASSELS,
Registrar 8. C. C.

SCHEDULE A.

Dominion of }

Canada.

The Supreme Court will hold a special session
at the City of Ottawa on the

day of 187
for the purpose of hearing causes and disposing
of such other business as may be before the court
(or for the purpose of hearing Election appeals,
criminal appeals, or appeals in cases of habeas
corpus, or for the purpose of giving judgments
only, as the case may be.)
By order of the Chief Justice

or
By order of Mr. Justice
(Signed)

R‘egistrar. :

Dated this 187

day of
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SCHEDULE B.
Form of Notice of Hearing Appeal.
In the Supreme Court. l

y
A. B., Appellant, and C. D., Respondent.
Take notice that this appeal will be heard at
the next session of this Court to be held at the
City of Ottawa, on the day of
187
To

Dated this day of

187
Appellant’s Solicitor or Attorney,

or
Appellant in person.

SCHEDULE C.
Tariff of Fees to be prid to the Eeaistrar of the
Supreme Court of Canade,

veeenn. 810 00
On entering every judgment, decree or

order in the nature of a final judgment $10 00

On entering every other judgment, de-

cree oforder.. ... .oooiiiiiiiinnn.n .,

On entering every appeal.......

$2 00

In other matters the fees shall be regulated by
the Tariff in force in the Exchequer Court of
Canada in actions of the first class, and in every
case not thereby provided for, the fees to be paid
shall be in discretion of the Registrar, subject to
revision by the Court or a judge.

‘SELECTIONS.

THE BETTING QUESTION.

It has often been observed that a
period of mnational laxity generally suc-
ceeds to a period of national puritanism.
The state of English morals after the
Restoration, and the state of Fremch
morals after all necessity for hypocrisy
had heen removed by the death of Louis
XIV..are instances of the truth of the
remark. And the converse holds good
also. It is very probable that we owe a
great part of the outery which, during
the course of the last thirty or forty
years, has, in wertain quarters, been con-
tinually raised against every specie of
betting, to the inordinate height ta which

the passion of gambling was carried at i
the time of the Regency. However that |
may be, that the outcry exists is clear,

nor does it proceed only from the mouths
of would-be moralists, from our pulpits, or
from the pages of religious magazines.
The legislature has shown a vigilant
activity in the matter, and has passed in
the present reign a series of progressively

restrictive statutes on the subject (8 & 9-

Vict. ¢.109; 16 & 17 Viet. . 119; 17 &
18 Viet. 38; 37 & 38 Viet. c. 15);
and these statutes, though penal, have
been construed strictly against ‘“ betting
men” by the Courts.* It is our ob-
Ject in the following pages to show, as
concisely as possibly, that in spite—
perhaps because—of the extreme care be-
stowed on this question by our Parlia-
ment and by our Judges, it stands at
present on a by no means satisfactory
footing, and for this purpose it will be,
in the first place, necessary/to give a brief
historical sketch of the development of
the law concerning wagers and bets,
Originally, then, all such transactions,
when not contrary to public policy, were
deemed valid at common law.+ The first
two statutes on the subject were the 16 Car.

Il.c. 7, and the 9 Ann. c. 14, which, read

together as being in pari materid, form
the foundation of the law as to gaming or
wagering as it at present exists, and upon
examination of these enactments, and of

the cases in which they have come under

discussion, it appears plain that they

were directed merely against “fraudulent.

and excessive gaming,” their object being
to put down betting on “credit or ticket,”
except for trifling amounts, The Courts
of the time, however, appear in interpret-
ing them to have laboured under more
than ordinary difficulty. On the 9 Ann.
¢. 14,in particular, the cases, of which
there are many, are most conflicting.

* See Shaw v. Morly, L. R. 3 Ex. 137 ;
Bows v. Fenwick, 43 1.J.N.S. M.C. 107 ; East-
wood v. Millar, Ib, 139 ; Haigh v. The Town
Council of Sheffield, L.R. 10, Q.B. 102; and

Oldham v. Ramsden, 32 L.T. Rep. N.S. 895,

which, however, went off on a technical point.

+ Sherbon v, Colcbach, 2 Vent. 175 ; Jomes v,
Randell, Cowp, 39 ; Earl of March v. Pigot, 5
Burr. 2803 ; See also Da Costa v. Jones (Cheva-
lier d’Eon’s case), Cowp. 729 ; and Applegarth
v. Colley, 10 M, & W. 793,

¥ Bavjeauv. Walmsley, 2 Stra. 1214 ;s Rob-
tnson v. Bland, 1 W. BL 234, and see the deci-

sions collected in the judgments of Rolfe, B.,

Ayplegapily v, Colley, 10 M. & W, 731,

i
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They were accordingly followed, though
at a protracted interval, by the 5 & 6

m. IV, ¢ 41, which, pursuing the
Principal of the two previous Acts, and
still striking at the credit system, pro-
vides (s. 1.) that securities given for gam-
ng debts shall be deemed to have been
made for an illegal consideration (Hill v.
Ayling, 20 LJ., Q.B. 171). After the
Passing of this statute the law may be
shortly stated to have stood thus: All
contracts for money won at play were
void, but where money had been de-
posited in the hands of a stake-holder to
await the event of a game or race, that
transaction, not being a credit one, was
Dot regarded as without the pale of the
law. “We must assume (it was said in
the judgment in Applegarth v. Colley,
sup. 732, 3), that at all events since the
Passing of the 5 & 6 Wm. IV, c. 41, the
statute of Anne must be taken to avoid
all contracts for money won at play. . .

ut we are of opinion that money de-
posited in the hands of a stake-holder
before a game is played or a race run,
to be handed over to the winner, is pre-
Cisely that sort of transaction that the
legislature, supposing that the parties
Were to engage in play at all, meant
to encourage and mnot to prohibit. It
18 in no fair sense gaming upon credit
or ticket. It is, in fact, the only sort of
gaming for ready money which the nature
of the case admits. The legislature most
Wisely thought that they might with
Somparative safety trust persons to play
for money if payment of all losses were
Mmade at the time and on the spot, and
ot deferred to a future occasion.”

And here a short digression may be
allowed. It will be seen that up to a
very recent date the law looked favour-
ably upon those how deposited their
stakes and unfavourably upon those who
betted on credit. The precise opposite is
Dow the case, and the distinction at pre-
Sent drawn between those who bet on the
Teady-money system and those who bet
on credit—the different measure dealt
out to those professional agents, without
&hoﬂe assistance it is perfectly obvious

at the general public could never lay a
Wager at all, and those amateur gamblers
Who simply bet among themselves—ap-
Pears to us to form the most curious
Phase of thig question. The reason pro-

pounded for the diversity calls to mind
that pretty reason given by Shakespeare’s
fool, why the seven stars are no more
than seven—hecause they are not eight.
Ready-money betting is ready-money bet-
ting, and therefore it is immoral and
dangerous, and must be put down. Now,
whether political and judicial law-makers
belong as a rule to the class of men who-
are said to be so learned as to have lost
their common sense, is more than we will
venture to affirm, but certainly it seems
difficult for plain reason to see how a
wager which, when made on the simple:
faith and credit of the parties entering
into it, is perfectly innocent and harm-
less, can become wrongful and injurious-
when a deposit is made by one of them
of his portion of the stakes. Surely most
men would say that the fact of a person’s
making such a deposit is a proof of his
bona fides, and a guarantee that he is
hetting no more than he can afford to-
put in hazard. But the opponents of the
public agent say, with the Irishman,
that the reciprocity is all on one side.
The backer puts down his money, but the
layer does not. This objection, if objec-
tion it be, applies to all cases where
money is entrusted to an individual, or a
commercial firm, or a public company,
without a reciprocal security being ex-
acted. How is it, for example, that we-
pay premiums to an insurance office with-
out insisting upon having, on our side,
some pledge that the sum which we
expect to receive on the happening of a
certain contingency, shall be paid over to
us or our representatives? It is because
the bare fact of the insurance office
existing and plying its business as such,
raises a presumption of its solvency and
responsibility. The same remark applies
to the case of the public betting-agent.
There he is carrying on his trade, and the
presumption is that he is safe.  Besides,
before trusting him with our money we
may make all enquiries that prudence
may dictate, and if it be said that in the
case of a company, we have the security
of the directors’ names, it is answered that
experience has amply demonstrated that
such security is by no means in every
case more reliable than that afforded by °
the presumption which may be reason-
ably drawn from the fact of a betting-
house being in existence with nothing
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known against it—namely, that it isin a
state of solvency.

To resume. The ready-money transac-
tions above alluded to, though favoured
by previous enactments, did not escape
the 8 & 9 Viet. c. 109, of which the well-
known 18th section provides that ¢ All
contracts or agreements, whether by parol
or in writing, by way of gaming and
wagering, shall be null and void, and
that no suit shall be brought or main-
tained in any Court of law or equity for
recovering any sum of money or valuable
thing alleged to be won upon any wager,
or which shall have been deposited in the
hands of any person to abide the event
on which any wager shall have been
made.” This statute was followed up by
those aimed at ¢ betting-houses” and
“¢ betting-agents,” which we have already
enumerated (16 & 17 Viet. c. 119, &c.,
&ec.), and which are too familiar to need
any comment. On the whole, we think
that the general effect of the group of
statutes passed from the year 1845 to the
year 1873, may be stated with sufficient
accuracy for our purpose, thus :(— (1) All
instruments made for the purpose of
securing gambling debts are null and
void as between the parties.* (2) The
amount won on a bet is never recover-
able, either where the bet was made on
credit or where the money was deposited.
{3) Parties betting in certain places and
under certain circumstances reprobated
by the law, are made liable to various
penalties prescribed by the statutes made
1in that behalf.

Now upon this state of the law we
should wish to make a few remarks, pre-
mising that in what follows we would be
understood chiefly to refer to turf-bets,
the only species of gambling indeed
which has ever been (properly speaking)
popular amongst us. It cannot be denied
that in spite of these enactments, race
meetings are being multiplied continually
throughout the country, from which

* In Bubb vg, Yelverton, L. R. 9, Eq. 471, it
was apparently doubted by Lord Romilly, M.R.,
whether a gambling debt secured by bond might
not be recoverable. It may also be neticed that
in this case Sir R. Palmer (Lord Selbornej argu-
endo, quoted a host of cases to show that ‘“‘a
wagering contract is not jllegal, and a security
given for it is only voluntary,” (Fifch v. Jones,
5 E. & B., 238 ; Hill v. Fox, 359, &c., &c.

fact we may fairly draw the inference
that public interest in racing and betting
(as inseparable, we submit, therefrom)
are increasing in the same ratio. When-
ever one of the great historical races
is about to be brought to an issue,
all other topics—political, social and liter-
ary—are banished from the thoughts
and mouths of the general public. The
journals are full of the pedigrees, per-
formances and prospects of the favourites,
and with details of the state of the
betting-market with respect to their vari-
ous chances. It is difficult to conceive
how people have come to maintain that
betting is intrinsically a wrongful act.
Common sense must surely take the
same view of the matter as we have seen
was taken by the common law, that there
is nothing to reprobate in a wager when
untainted by trickery or fraud. Those
who put their ban on betting merely as
betting—who dislike it on what they are
please to call moral grounds—though
their arguments are more candid and
more consistant than those used by cer-
tain other objectors, to whom we shall
preseutly allude, can only be regarded by
the man of the world with feelings of
surprise. They are Ascetics (using the

word in Bentham’s sense), and their con- .

duct can only fitly be compared to that
of those fanatical Precisians, who, during
the Commonwealth period, shut up thea-
tres and destroyed works of art, simply
because they afforded amusement and
pleasure to the people. But, it is said,
that although this may be so, yet the in-
direct consequences of betting are most
injurious. It leads to idleners and im-
providence. Is thisso? We must not
here allow our judgment to be misled
by the contemplation of exceptional
cases of men who have ruined themselves
on the turf. Such cases exist, just as
cases of men who have been crushed by
commercial speculation exist, but the
clamour that arises when they come
under the notice of the public proves
their rarity. Prodigals and weak-minded
persons are to be met with in every walk
of life, and no Act of Parliameunt can
endow them with prudence and wisdom,
but the question may be asked, who,
amongst reasonable men, ever expected
to make a living by backing horses, or
who, in the overwhelming majority of
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cases, bets more than he can well afford
to lose, although it must be allowed that
the present law puts a premium on dis-
honesty? Then again, it is both unfair
and illogical to say, (as is said whenever
the police find a sporting paper and a
greasy mnote-book in the pocket of ‘an
offender), that betting tempts men to em-
bezzle or to thieve. Want of money tempts
them to do so. Their ill-gotten gains
may sometimes be employed in betting ;
Phey are doubtless sometimes employed
in a worse manner, and it is absurd to
think that the number of erimes of this
nature is swelled by the practice of bet-
ting any more than by the inducements
of sloth, of avarice, or of lust.

These so-called objections, then, must
fall to the ground. But even supposing
there be anything in them and others of
a similar nature, which are occasionally
urged, we imagine that the force of the
few observations we are about to make
would not be diminished in the slightest
degree. Were we to admit at once that
betting is an evil, we should be compelled
also to admit that in this country it
appears to be a necessary evil. We have
already given our reasons for holding
this opinion, and if it be correct, and the
question be asked how, under the circum-
stances, should we regard this betting
question 7—we take the answer to be ob-
vious, We should regard it as we regard
the drinking question, and as our French
Reighbours regard the question of prostitu-
tion-—not as a subject from which the law
should, with mock modest, turn her head,
but as one to be by her carefully watched
over and regulated. Anybody who has
Paid the slightest attention to the matter
will, we venture to say, grant that all
attempts to suppress betting in this coun-
try must be futile. But we do not wish
to_deny that some sort of legal supervision
might be advantageously exercised. On
the contrary, we are of opinion that it is
fl‘?m the want of it that an evil accrues,
With which betting is, in many cases,
Justly chargeable—though by no means
to the extent supposed by some. We
mean the prevalence of fraud, cheating or
tl'lfzkery in betting transactions. It was
this, and this alone, that was discounten-
anced by the common law and struck at

Y the early statutes. Indeed, even now
ere 18 nothing illegal in the making or

[

paying of a bet pure and simple.* Bat
wagers are now placed altogether without
the pale of the law, and no principal in 2
gaming transaction can sue in the courts
of this country in respect of it, whatever
the merits of his case may be. It is, we

* imagine, to this legal prudery—a prudery

only incident, it may be noticed, to the
old age of the law on this subject—that:
the prevalence, greater or less, of fraud
in these transactions, is chiefly owing.
Bring them within the pale of the law,
and immediately you strip from them all
secrecy, which is the cloak of fraud. The
press would have its eye on them—pub-
lic opinion would be in a position to
operate on them. Surely there would
be greater hope of reclaiming the lax no-
tions of morality unfortunately enter-
tained by some of those who are in the
habit of betting, if the law were to say,
“Where a man is bound in honour and
conscienee, God forbid that a court of law
should say the contrary. Honour
and conscience ought to bind every man
in point of law,”* than if it were to con-
tinue to hold the language it now holds =
—«You have made a bet—which is
wrong ; you have lost that bet—which is
more wrong ; but now you refuse to pay
that bet—which is most wreng—and you
shall have the protection of the law ;" for
to refuse to give a remedy to a creditor is
of course to protect the debtor. It is not
the way, we take it, to discourage a thief,
to turn your head away and tell him
that you will take no notice whatever of
his nefarious practices.

We would suggest, then, upon the
whole, that seeing that Englishmen will
bet, supervision, and not suppression, of
gaming transactions should be attempted
by our legislature. Betting-houses and
betting-agents might be allowed to exist
here (under checks and safeguards as
strict as may be deemed expedient),
rather than driven to establish them-
selves (without any checks or safeguards
at all, as they do now) elsewhere. And

* Jolnson v. Lansley, 12 C. B., 468, and see

the other cases quoted by Sir R. Palmer, argu-
endo, in Bubb v. Yelverton, sup. ; Roscwarne v.
Billing, 83 L.J., C.P. 55; Bubb v. Yelverton,
(Lord Charles Kerr’s claim), 24 Law Rep. 822.

* Per Bathurst, J., PTurner v. Vaughan, 2
Wils. 539.
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80 with bets made by individuals inter se.
Permit them to be recovered by process
of law, and then, were a fraudulent, un-
fair, or improper transaction to come
before the courts, we can see no good
reason why they should not be able to
deal with it, in this, as in any other case.
Perhaps, after all, the chief reason why
ithe courts have regarded gambling cases,
as they are called, with antipathy, is
because they think that if in any way
-encouraged an undue proportion of such
cases would be brought before them.
Even if this were likely to occur, it is
imagined that part of the duty of our
_judges is to superintend the social life of
the people, but as a matter of fact, there
is really no danger of such a state of
things arising, and for very obvious
reasons. No better would resist payment
unless he had a good defence to the
-claim, for to do so would be to ruin his
credit and social position at once and for
ever. And it is clear, on the other hand,
that in the vast majority of betting trans-
actions no points of intricacy or delicacy
-can arise.

It was thought by some that this
-question would have formed a subject of
discussion in the last Session of Parlia-
ment, and although that has not hap-
pened, the time must soon come for it to
be carefully and comprehensively re-
viewed by the Houses, We hope that
then the unequal pressure of a great por-
tion of the enactments now obtaining
will be noticed, and that some return to
the ancient common-sense doctrine of the
lJaw on wagers and bets may be at-
tempted, of which we should have the
less fear if we could feel certain that our
law-makers, bearing in mind the fact that
41l Englishmen are conservative where
their pastimes are concerned, and the
length of time during which racing and
betting have gone hand in hand as twin
national institutions, would also reflect
-serioualy on the proposition laid down by
a great modern thinker,* that “ A philo-
-sophy of laws and institutions not founded
on a philosoghy of national character is
-an absurdity.”

—Law Magazine.
P

* John Stnart Mill.

CANADA REPORTS.

ONTARIO.

COMMON LAW CHAMBERS.

Facax v. Wiuson.
Transmission of depositions—Certified copies.

Held that sec. 193 of C. L. P. Act permits the transmis-
sion of certified copies of depositions ; an application
to transmit the originals was therefore refused.

[Jan. 12, 1876.—MR. DALTON.]

W. R. Mulock applied for an order to transmit
original depositions to the clerk of assize, to
be used as evidence in a case then pending.

The ground on which the application was
made was that certified copies of depositions
were not admissible as evidence under C.L.P.
Act s. 193, which enacts that ‘¢ examinationg
and depositions certifiel under the hand of the
judge, or other officer or person taking the
same, shall without proof of the signature be
received and read in evidence.” Reference was
made to an unreported case in waich it was said
that STRONG, J., had held that this section did
not permit the use of certified copies as evi-
dence. The same view is taken in the note -
in Harr. C. L. P. Act p. 270.

MR. DarLroN—The object of the section seems
to have been simply to provide that depositions
should be admissible as evidence at a trial, with-
out reference to the question whether they were
originals or not. It is greatly to be desired
that there should be an authoritative decision
on the point. In my opinion it would be quite
sufficient to produce the certified copies at the
trial. In Flett v. Perrins, L. R. 8 Q. B. 536,
an examined copy of answers to interrogatores
was received in evidence in a Jdifferent suit from
that in which they were originally taken, I
must refuse the order.*

Order refused.

[* Mr. Harrison in his note says : * The meaning can-
not be that office copies given out should be certified by
the judge, or other officer or person, taking the same ;
for the officer takes the original examination or deposi-
tions, and not office copies,” The wording of the section
seems conclusive that the learned annotator and Mr.
Justice Strong, were correct in their view. It might be
desirable to permit certified copies to be used, but the
section as it stands does not seem to contemplate it-
Eps. L.1.}
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DIGEST OF THE ENGLISH LAW REPORTS

FOR AUGUST, SEPTEMBER, AND OCTOBER, 1875.

From the American Law Review.

AccuMULATION,—See ANNUITY, 1.

Act oF Gob.

The defendant owned land upon which had
been built embankments for the purpose of
«damming up a natural stream which ran
through the land, and thereby forming large
pools.” An extraordinary storm, accompanied
by rain, heavier than ever known by witnesses
to have taken place there previously, occurred;
and, in consequence, the stream was so swelled
that it carried away the plaintiff'’s bridges.
The jury found that there was no negligence
in the construction or maintenance of the em-
bankments, and that the storm was of such
violence as to constitute the cause of the acci-
dent vis major. Held, that the defendant was
not liable.—Nichols v. Marsland, L. R. 10
Ex. 255.

ApeEMPTION,

A testator bequeathed *‘all my shares or
stock in the Midland Railway Company ” to
trustees upon certain trusts, and bequeathed
his railway estate to others. At the date of his
will the testator possessed £1,000 stock in said
company, but afterwards transferred it to cer-
tain baukers by way of security for a loan
Iade by them to one S., who gave the testator
an undertaking to re-transfer the stock within
three mounths. At the testator’s death the
stock had not been re-tiansferred ; and subse-
‘quently the bankers sold it, and applied it to
the payment of 3.’s debt. 8. paid £500 stock
into court, but was unable to pay more. Held,
that the trustees, and not the residuary lega-
tee, were entitled to said £300 stock.—
Bothamley v. Sherson, L. K. Eq. 304,

AbvancEMmENT. —See HusBanp AND WIFE, 1.

AGREEMENT.—Se¢ CoNTRACT ; FRAUDS, STAT-
UTE OF.

AxNurry.

1. A testator gave all his real and personal
estate to trustees upon truat, so to vest his real
estate in the Court of Chancery, and place his
Personal estate under its control, that both
Should be administered Ly said court. The
testator then directed that certain annuities
should pe paid fromn therents and profits of his
Teal and personal estate, and that, subject to
‘such annuities, the income of the trust estate
'hﬂglld be accumulated at compound interest
until the decease of the last survivor of said
&imuitants, or during such portion of such
'illrvwmg annuitant’s life as the rules of law
8hould permit ; and that on the decease of such
Survivor, all the trust estate and its accumu-
ations should be applied by said court in the

Eurchase of land to be conveyed to G. and his
eirs. Held, that, for the period which might
elapse after the expiration of twenty-one years
from the death of the testator to the death of
the surviving annuitant, there was intestacy.
(. was not entitled, during the life of the
surviving annuitant, to the trust fupds
subject to the annuities.—Z'albot v. Jevers,
L. R. 20 Eq. 255.

2. A testator devised his estate to trustees
upon trust to pay the income for the benefit of
his wife and his daughter and son, and di-
rected that, upon his youngest child attaining
twenty-one, the trustees should invest a suffi-
cient sum to secure the receipt of the an-
nual sum of £50, which should be paid in in-
stalments, asthe dividends were received, to his
wife ; and, subject thereto, the trustees were to
divide the whole of the trust estate in equal
shares among the testator’s children ; and,upon
the death of the wife, the amount invested to
secure her annuity was to be divided in like
manner among the children. The income of
the whole fund did not amount to £50 a year.
Held, that the widow was not entitled te have
the deficit in the income made gond from the
principal.-—Michell v. Wilton, L. R. 20 Eq.
269.

APPROPRIATION OF PAYMENT.

On Dec. 11, the plaintiffs paid overto W.,
their banker at Southwell, £900 in notes, and
eight bills of exchange, amounting to £1,522;
total, £2,422. This sum was paid under spe-
cific instructions to W. that it was for theex-
press purpose of meeting certain acceptances for
£2,2280, payable at R.’s, a banker in London,
on Dee. 12. On Dec. 11, W. forwarded said
bills and £500 in mnotes and two other small
checks, total £2,121, with a letter in printed
form debiting R. with this sum, and crediting
him with £849, which he was directed to pay.
Under the head of *“ Advice of drafts” were
deseribed the plaintiff’s acceptance for said
£2,820. R. received W.’s letter on Dec. 12,
and on Dec. 14 W. stopped payment. R, then
refused to pay the amounts due on the plain-
tiff’s acceptances, but retained said bills and
notes sent to him by B,  Held, that as between
the plaintiffs and R. there was no appropriation
of the bills and notes to the acceptances, and
that R. was entitled to retain said bills and
notes without meeting the acceptances.-—
Johnson v. Hobarts, L. R. 10 Ch, 508.

BANK.—Sece HUusBAND AND WIFE, 1.

BANKRUPTCY.—Se¢ SALE ; YENDOR AND PUR-

CHASER, 2.

BEQUEST.—Se¢ REDEMPTION ; ANNUITY ; DB-

visE ; LEGacy ; VENXDOR AND PuUR-
CHASER, 1.

BiLL oF LapiNe.

The defendants bought from M. all the ore
in a mine in Spain, to be shipped by M. on
ships to be chartered by the defendants or
by him. The ore was to be paid for by bills
agninst bills of lading, oron tﬁe execution of a
charter, and on a certificate that there wa
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enough ore in stock to load the vessel char-
tered. On being so paid for, the ore wus to be
the property of the defendauts. Payments
were made exceeding in amount the price of
all the ore shipped and to be shipped in all
the vessels chartered and not loaded. M.
loaded the T., one of the chartered vessels,
with ore ; but he took bills of lading making
the shipment to be by one 8., and the cargo
deliverable to 8.’s order.  The bills of lading
were properly signed by the eaptain of the
vessel, as, by the charter, he was tosign the
bills as presented. 8. was a fictitious person,
and M. indorsed S.’s name and then his own
on the bill of lading, and then pledged it to
the plaintiffs. Held, that the plaintifts were
entitled to the ecargo,

"In a second case the above defendants
brought an action upon a charter-party against
the shipowner for not delivering acargo of
said ore which was on board a vessel chartered
for carrying the ore as stated in the first case.
This charter-party did not authorize the cap-
tain to sign billsof lading as presented, but
under it the cargo was to be delivered to the
glaintiﬂ‘s in this action. The above-mentioned

. handed bills of lading in the form men-
tioned in the first case, and the captain signed
them. M. then indorsed them to G., to
whom the captain delivered the cargo. Held

. by (Bramnwell and Cleasby, B.B,, Kelly, C.B.,
dissenting), that the shipowner was not liable
for not delivering the cargo to the plaintiffs.
—Guabarron v. Kreeft ; Kreeft v. Thompson,
L. R. 10 Ex, 274.

See CHARTER-PARTY, I.

Biris AND NOTES.— See
PayMENTS ; LIEN,

APPROPRIATION OF

CHARTER-PARTY.

1. The owners of a ship chartered her to the
plaintitts, and that charter-party contained
a stipulatiou that the master should sign bills
of lading for weight of coal put on board, as

resented to him by charterers, without pre-
Judice to the charter-party. By mistake, the
master signed bills of lading for 30 tons of
coal more than were actually taken on board.
The owners paid the value of the 30 tons to
the consignees. Held, that the owners were
not estopped by the charter-purty from show-
ing that the total amount of the coul specitied
in the bills of lading was not actually put
on board, and that they were, therefore, not
bound to pay the value of said 30 tons to the
consignees, and were, therefore, not entitled
to recover it from the charterers.—Brown v.
Powell Coal Co., L. R. 10 C. P. 562.

2. The defendants chartered the plaintiff's
vessel, ““ freight to be paid in cash, loading
and discharging the ship as fast as she can
work, but agminimum of seven days to be
allowed merchants, and ten days above said
lying-days, at £25 per day.” Held, that
“*lying-days " meant working-daym and did
not include a Sunday. The vessel got into
dock at 8 A.3., on Wednesday, and discharged
all day ; and began again on Thursday, at 4
A M., and finished at 5 A.M.  All the lay-
days were consumed at the port of loading,

Held, that the fraction of a day counted as a
whole day, and that the charterers must pay
two days’ demurrage. —Commercial Steamship:
Co. v. Boulton, L. R. 10 Q. B. 346,

See BiLL oF Lapixc.

CHECK.

A. being indebted to the plaintiff, gave him
a cherk payable to hisorder. The plaintitf
indorsed the cheek, and crossed it with the
name of the L. Banking Company ; after:
which it was stolen, and passed into the hands
of B., a bona fide holder for valne. B. de-
vosited the check in his own bank, which
presented it to the defendant’s bank, where it
was paid. By statute, the holder of an un-
crossed check may cross it with the name
of a banker ; and in such case the banker
upon whomn the check is drawn shall not pay
it to any other than the banker whose name
is 8o crossed. Held. that plaintiff was not
‘entitled to recover. The statute did uot give
the plaintiff any right of action against the
defendant.—8mith v. Union Bank, L. R. 10
Q. B. 291,

CoMPANY,

1. Shares of a company were, 1n pursuance
of an ultra vires resolution of the board of
directors, transferred to A., adirector in trust
for the company. B., a director, came to
the meeting after the proceedings were begum,
and he denied all knowledge thereof. C. was
not present at the meeting, but was present
at a subsequent meeting at which the minutes.
of the previous proceedings were formally ap-
proved. Held, that A. was entitled to contri- .
bution from the directors, who concurred in
the resolution, for calls that he had paid,
and that B. must contribute, but not C.—
Ashurst v. Mason-L. R. 20 Eq. 225,

2. The directors of a company were author-
ized to borrow money ; to issue debentures
for the purpose of securing the repayment of,
or raising of, money borrowed ; and to exer-
cise and do all such powers, acts, deeds, and
things which the company might exercise and
do.  Held, that the directors had power to
issue debentures at a discount—In re Anglo-
Danubian Steam Navigation & Colliery Co.,
L. R. 20 Eq. 339.

CoNDITION.

Devise to J. on condition that he never
sells the land out of the family. Held, that
the condition was valid.—In re Macleay, L.
R. 20 Eq. 186.

CONSTRUCTION.—Se¢ ADEMPTION ; ANNUITY ;
APPROPRIATION OF PAYMENTS ; CHAR-
TER-PARTY, 1; ConTrACT ; DEVISE ;
GraNT ; LEasg; Lrcaovy ; Limira-
TIONS, STATUTE OF ; PARTNERsHIP ;
VEXDOR AND PURCHASER, 1.

CONTRACT.

The aefendant sold the plaintifl 5,400 tons
of iron, delivery to begin by January 15, and
to be completed May 15, 1873. In the event
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of the plaintif’s ships not being ready within

fourteen days, notice being given, then the

payments to be made against wharf warrants
for each 500 tons slacked and being to buyer’s
order, the defendant undertaking to put free
on board when the vessel was ready. 1f the
defendant exceeded the time for delivery, he
was to pay Ts. 6d. per week by way of fine.
Delivery was made during May, June, July,
and August, and was completed in September,
1873, Held, that the fine must be calculated
from May 15, 1873.— Bergheim v. Blaenavor
Iron Co., L. R. 10 Q. B. 819.

See BiLL oF LaADING ; CHARTER-PARTY,
1; DaMAGES, 2 ; LIMITATIONS, STATUTE
OF ; PARTNERsHIP ; RA1LwAY, 2

‘CoNTRIBUTION, —See CoMPANY, 1.
CoNvicrioN,

. The appellant was convicted for negligently
-injuring the respondent in driving his carriage
against the latter. He was again convicted
on the same facts and under another statute
for an assault on the respondent. Held, that
the first conviction was a bar to the second.—
Wemyso v. Hopkins, L. R. 10 Q. B. 878.

CopynoLp,—See DEVISE, 1.

CovENANT.—S8e¢ LEASE.

‘CRIMINAL LAW.—See CONVICTION ; INFANCY.
CusToM.—See LIEN,
Damaces.

1. The plaintiff owned certain building-
land, aud'also land upon which he had built
& reservoir. A railway company took the
building-land. By statute, in estimating the
enmpensation for the land taken, the arbitra-
tors were to take into consideration the
damage occasioned by severarce from other
lat}ds_of the owner, or otherwise injuriously
aﬂpct}ng_such other lands. The arbitrator,
being of opinion that the land taken would
have been inevitably covered with mills which
would have been supplied with water trom
82id reservoir, allowed compensation for the
K[amtxﬂ‘s loss of the sale of the water from

18 reservoir to the mills which would there-
after be built, Held, that such compensation
was  properly awarded. —Ripley v. Great
Northern” Railway Co., L. R .10 Ch. 143,

2. K. wag the owner of land on each side
of a highway, the suil of which also belonged
to him, subject to the right to use and main-
tain the road. The natural surface of the
ground formed a valley which the road crossed
on an artificial embankment. K., who wished
to tunnel the embankment, employed the
plaintiff to do the work. The defendants, a
waterworks company, had laid their pipes
along said road in accordance with powers
tonferred by statute. The plaintiff pro-
<eeded with his work, and, after tunnelling
the embankment, found that one of the de-
endants’ pipes was leaking, and notified the
4defendants thereof.  After some time, the
leak 'was stopped ; but the plaintiff was de-

layed by the leak, and put to expenmse.,
Held, that the plaintiff could not maintain an
action for damages done to K.’s property,
although he had in consequence lost money
under his contract with K. Held, also, that

_ even if K. would have beeu indictable for a
nuisance to the way, nevertheless his partial
obstruction of the way would mnot render
his whole proceedings so illegal as to prevent
him from recovering damages for a”wrong.—
Cattle v. Stockton Water Works, L. R. 10
Q. B. 453.

See LEAse, 1;
PURCHASER, 3.

LisgL; VENDOR AND

DEED.—See EsCROW ; GRANT.
DEeLIVELRY.—S¢ce Escrow.
DEMURRAGE.—Sce CHARTEB-PARTY, 2.
DEPOSIT.—Se¢¢ VENDOR AND PURCHASER 2.

DEVISE.

1. Devise of freeholds and copyholds to A.
and B. upon trust during the life of C. tore-
ceive and pay the rents to C., or otherwise to
permit him to receive them ; and, after the
decease of J., the estates were devised to the’
heirs of the body of C. The testator nomin-
ated A., B. and C. executors of his will. Held,
that C. took an estate-tail in the freeholds,
and the equitable life-estate in the copyholds.
—Baker v. White, L. R. 20 Eq. 166.

9. A testatrix gave her real and personal
estate to her husband for life, and after his
death ““ to be divided amongst my five chil-
dren, share and share alike ; and if any of my
children should die without issue, then that
child or children’s share shall be divided, share
and share alike, among the children then
living ; but if any of my children should die
leaving issue, then that child (if only one)
should take its pareut’s share ; if more than
one. tc be divided equally amongst them, share
and share alike.” - One of the five children,
all of whom survived the tenant for life, died
leaving children. Held, that her share went
to her children. Another child died childless.
Held, that her share went to the three surviv-
ing children of the testatrix.—Olivant v.
Wright, L. R. 20 Eq. 220. '

3. A testatrix gave all her estate, both real
and personal, to M., for her sole use during
ler lifetime, and after her death to her chil-
dren, in equal parts : in case M died leaving
no issue, the whole of the property to go to
the next of kin. M. had one child, who died
before M. On the death of M., her husband
claimed said rea. estute. Held, that, as a
vested interest was given to the child of M.,
the words *“ leaving no children” must be
read, ‘‘having had no children ;7 and that
thevefore the plaintiff was entitled to said real
estate.— Treharne v. Layton L. R. 10 Q. B,

(Ex. Ch.) 459.

See ADEMPTION ; ANNUITY ; CONDITION ;
LEGAcY ; VENDOR AND PURCHASER
DiRECTORS—Se¢ COMPANY.
DISENTAILMENT.—Se¢ ESTATE TAIL.
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DiSTRESS.—See RENT.

EASEMENT. —Se¢ GraxT, 2.
EJECTMENT. ;Sec LEASE.

EMINENT DoMa1N. —Sce DaMaces, 1.
ENTRY.—See LEASE.

EQuiTy.—8e¢ INJUNCTION ; SPECIFIC PERFORM-
ANCE ; VOLUNTARY SETTLEMENT.

Escrow.

Delivery of a deed to the solicitor of a
grantee does not necessarily convert the in-
strument fron: an escrow to a deed.— Wat-
kins v. Nash, L. R. 20 Eq. 262.

EsTATE-TAIL.

Four children were entitled to joint-estates
for life, remainder to them and a fifth child
in tail, with cross-remainders in tail between
them. A., one of the four children, executed
2 disentailing deed of his estates-tail. The
fifth child subsequently died without issue.
Held, that A’s fifth share, together with
his fourth share in the share of the child who
died, were effectually disentailed.— Tuffnell
v. Borrell, L. R. 20 Eq. 194,

EstorEL.—See CHARTER-PARTY, 1.

EXECUTORS AND ADMINISTRATORS.— See SET-
OFF.

FRrRAUD.—See BiLL or Lapixe.

FrAUDS, STATUTE OF.

The plaintiff entered into an agreement
with the defendant, dated Oct. 4, 1871, to let
the defendant a public-house at £160 per an-
num ; the defendant to have the right to re-
yuire a twenty-eight-years’ lease at a rent of
£100, upon paymeut of £1,200 ; and in case
the tenant should, after the granting of the
lease, sell the business for a Jarger sum than
£1,200, the excess was to be divided between
the plaintiff and defendant. It was subse-
quently verbally agreed that £800 only should
be paid on the granting of the lease ; that
the term should be thirty-two years, an. the
rent £105 ; and that several covenants, bur-
densome to the defendant, should be omitted.
A lease with these variations from the agree-
ment was signed April 4, 1873. The defend-
ant sold the lease ilz)r £2,590, and refused to
share the surplus over £1,200. The jury
found that there was no abandonment of the
written agreement, except so far as it was
varied by the written lease. Held, that the
lease Kut an end to the written agreement ;
and that if it was the intention of the parties
to retain the hgreement concerning the divi-
sion of the bonus, it was not in writing so as
to satisfy the statute of frands. Qugre. whe-
ther, if there had been auything in writing
showing that the lease was a mere substitution
for the agreement, the action might not have
been maintained. —Sanderson v. Graves, L.R.
10 Ex. g 85.

Goop WiLL.—See LEASE, 1.
GRANT.

1. R., a tenant for life of a house, leased it
to A. for ten years, expiring Nov. 13, 1864 ;.
and again to B. for a term expiring Nov. 13,
1874." On Nov. 10, 1864, R., by deed,
‘‘granted, demised, and leased to B., his ex-
ecutors, administrators, and assigns,” the
house, ‘*to have and to hold the louse
hereby demised unto B., his executors, ad-
ministrators, and assigns, from Nov. 13, 1874,
for the term of the aforesaid R., for the term
of his vatural life, Held, that there was a
grant in preecent! of the life-estate, notwith--
standing the words of the habondum.— Bod-
dington v. Robinson, L. R. 10 Ex. 270,

2. The defendunt owned a cottage and
stable called ‘‘Roseville,” abutting upon a
public way, and also of a farm called * Rose-
Cottage Farm,” abutting upon the same high-
way, and having a private way which passed
by the Roseville stable. H. leased Roseville
of the defendant for ten years, and built a
hay-chamber over the stable, with openings.
on a side of the stable which abutted on said
private way. The defendant gave H. per-
mission to use the private way (which was
not demised to H.) for his hay-carts, and H.

so used it for ten years. At the expiration of

said lease, the defendant conveyed Roseville
to the plaintiff, *‘together with all ways, and
rights of way, liberties, privileges, easements,
advantages, and appurtenances to the mes-
suage. &c., appertaining, or with the same now
or heretofore demised, occupied, or enjoyed
or reputed as part or parcel of them, or any
of them, or appurtenant thereto.” Held, that
the right to use the private way as aforesaid
passed to the plaintiff.—XKay v. Oxley, L. R.
10 Q. B. 360.

HaBENDUM, —See GrANT, 1.
HusBaxDp AXD WIFE.

1. M., who was in failing health, transfer-

red his bank account to the joint nawmes of”

himself and his wife, and requested the bank
to honour any checks drawn either by himself
or his wife ; and he remarked at the time that
the balance of the account would belong to
the survivor of himself and his wife. The
wife drew all the checks, which were
duly paid, and the proceeds applied in pay-
ment of household and other expenses. M.
died, leaving a considerable sum standing to-
the credit of the aceount. Held, that the-
transfer was not intended to he a provision-
for the wife, but simply a mode of conveni-
ently managing M.’s affairs ; and that the-
widow was therefore not entitled to the fund.
Marshal v. Crutwell, L, R. 20 Eq. 328,

2. Money and furniture were settled upon
a married woman to her separate use. As-
 the furniture from time to time wore out, she
replaced it with new furniture bought with
the income of her separate property. The new
furniture was seized by tha sheriff upon an
execution against the husband. Held, that
in equity the new furniture belonged to the
wife.—Duncan v. Cashin, L. R. 10 C, P, 554.

e




March, 1876.] CANADA LAW JOURNAL. [VoL. XII., N.S,— 95

DicesT oF THE ENGLISH LAW REPORTS.

INFANCY.

The prisoner was convicted of having “ un-
lawfully taken an unmarried girl, being under
the age of sixteen years, out of the possession
and against the will of her father.” The girl
was in fact only fourteen, but looked much
over sixteen ; and she told the prisoner that
she was eighteen, and the prisoner believed
her, Held, (by KeLry, C.B., CLEASBY, PoL-
Lock, and AMPHLETY, BB., aud GROVE,
QuaIx, and |DExMAN, JJ.,—BerT, J., dis-
senting), that the conviction should be
'tiﬁirmed.——The Queen v. Prince, L. R, 2 C.C.

54. ’

IxguxcrioN,
. The lessee of a theatre sublet certain boxes
in the theatre to the plaiutiff, together with
egress and regress to and froin the hoxes
during all such nights as the theatre should
be open for the exhibition of any opera or en-
tertainment off or upon the stage, except balls
and masquerades ; reserving to the lessor the
right to enter to repair and clean. Subse-
quently, and at a time when no theatrical per-
formances were going on, the lessor leased the
theatre to Moody and Sankey for religious
meetings and for this purpose boarded over
the plaintiff’s boxes. The plaintiff prayed an
injunction.  Held, that inasmuch as the
boarding was only temporary, and would be
removed before the operatic season began,and
did not injure the boxes, an injunction would

not be granted.—Leader v. Moody, L. R. 20
Eq. 145.

LaxDpLORD AND TENANT.—Sec LEASE ; RENT.

Lxase.
1. The plaintiff held a public-house under

a lease from the defendant, containing a pro-
viso, that, at the expiration of the term, all
such sums of money as could be procured for
the good will of the business of a licensed vic-
tualler in respect of said premises should be-
long to the plaintiff. At the expiration of
the lease, the defendant claimed an increased
rent, and a sum by way of premium. The
plaintift refused these terms; and the pre-
mises were leased to one B. at an increased
rent, and a premium of £1,390, for a fourteen-
years' Jease. Nothing under the name of good
will was paid by B. It was found by an
arbitrator that the rent reserved was a suffi-
cient rental for the premises without any
bouus, apart from the special value which
the premises possessed owing to the old
and successful business which had been
carried on there by the plaintiff; and
lso that the good will of the plaintiff would,
if belonging to the defendant, have been
worth over £1,300. Held, that the proviso
had been broken ; and that, in determining
the value of the good will, the arbitrator was
not to be guided absolutely by the fact that
£1,300 haugl been paid by B. as premium, and
that he was to consider the increased value of
the good will by reason of the general im-
Provement of the locality. —Llewellyn v. Bu-
therford, L, R. 10 C. P. 456.

2. An agreement for an under-lease was
made between a lessee and the defendant, con-

taining, among others, the following terms :
The lease to contain an extract of the coven-
ants in the original lease, and the proposed
lease not to be sold, or any portion of the
property underlet, without the consent in
writing of said under-lessor. The original
lease contained a provi~o for re-entry in case
of breach of covenant ; but there was no cov-
enant against underletting. The defendant
underlet, and his lessor entered, and brought
ejectment.  Held, that the plaintiff was prop-
erly nonsuited, as he had no right of entry
under said agreement for breach of covenant
not to underlet.—Crawley v. Price, L. R. 10
Q. B. 302,

See Fraups, STATUTE OF ; INJUNCTION
RENT.

Lrcacy,

Bequest of residue in trust to pay the in-
terest half-yearly ¢ to pay my sons C. and J.
equally for their natural lives, and at their
death the principal to be divided equully be-
tween the children of the said C. and J.”
Held, that ¢* at their death ”” meant *‘at the
death of each respectively ;" and that, there-
fore, the children of C. were entitled at his
death to one-half the principal.— Wills v.
Wills, L. R. 20 Eq. 342.

See ADEMPTION ; ANNUITY ; DEVISE.
LiBEL.

Declaration that the defendants falsely and
maliciously printed and published the plain-
tiffs’ names under the heading ““First meeting
under the new Bankruptey Act,” meaning
thereby that the plaintiffs had become bank-
rupt.  In fact, the plaintiffs’ names were in-
serted by mistake under the above heading,
instead of under the heading ¢ Dissolution of
Partnerships.” The jury found that the pub-
lication was libellous, and gave danages £50,
The defendants moved for arrest of judgmens
on the ground that the declaration disclosed
no cause of action, and for a new trial because
of excessive damages. The court refused the
motions.—Shepheard v. Whitaker, L.R. 10 C.
P. 502.

Liex.

A. contracted with B. to buy a certain
quantity of rails, the contract containing the
following stipulation . ‘“Payment to be made
by buyer’s acceptance of seller’s drafts at six
months’ date against iuspector’s certificate of
approval, and wharfinger’s certificate of each
500 touns being stacked and ready for ship-
ment.” The wharfinger’s and inspector’s cer-
tificate were, as they were signed, delivered
to A. in exchange for his acceptances of
bills at six months, which bills B. negotiated.
The plaintiff advanced A. money against
three of said wharfinger’s certificates. A, be-
came insolvent, and his acceptances were dis-
honoured. The rails were still in B.’s hands,
The plaintiff filed a bill, in which he claimed
a lien for his advances on the rails mentioned
in his certificates ; and he alleged, that, ac-
cording to the custom of the iron trade, said
wharfinger's certificates were in fact warrants ;
and he prayed an injunction restraining B. from
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rting with said rails without first satisfying
islien. Held, that the acceptances were only
payment conditional upon their being hon-
oured ; and that, upon their being dishonoured,
B.’s lien upon the iron revived, and that
the negotiation of the bills made no difference.
Also that the wharfinger's certificates were not
warrants or documents of title ; and that the

fact that money was lent upon their being”

pledged to the lender could not affect the ven-
dor’s lien.—Gunn v. Bolckow, Vaughan, &
Co., L. R. 10 Ch. 491.

LiMiraTioNS, STATUTE OF.

The plaintiff, a married woman, advanced
£20 to the defendant during the lifetime of
her husband. In 1867, after the husband’s
death, the defendant gave the plaintiff an I.
O.U. for the amount. The [.0.U. was not
paid ; and the defendant, being pressed by
the plaintiff, wrote in 1871, *“It is totally out
of my poweér to liquidate the whole, or even
part, of the claim. I am in the anticipation
of a better position ; and, should I be suceess-
ful, the claim shall have my first consider-
ation. Meanwhile I shall be pleased to pay
a reasonable interest on the amount. The
claim has not been forgotteii by me, and shall
be liquidated at the earliest opportunity pos-
sible.” And again, in 1871, the defendant
wrote, “1 can assure you, at present it is ut-
terly out of my power to do anything. Iam
willing to endeavour to pay it [the debt]off by
easy instalments ; or I am willing to pay you
any reasonable interest to let the matter re-
main for the present.”  The plaintitt brought
an action in 1874 for money lent, with a
count upon a promise to pay in cousideration
of the plaintifi's forbearance to sue. Held,
that said letters constituted a fresh promise,
for which the forbearance to sue until 1874
formed_sufficient consideration.— Wilby v.
Elgee, L. R. 10 C. P. 497.

Lorp's Day.

1. The defendants, an incorporated com-
pany, were the owners of a building used as
an aquarium. There was a room used as a
museum, wherein were illuminated micro-
scopes ; and there was a reading-room and a
dining-room, conservatories and a café The
building was open to the public on payment
of an entrance fee of 6d. On Sunday evening,
sacred music was played ; and the fish were
fed at stated hours. Catalogues, guide-books,

and programmes of the museum, animals, &ec.,

were sold in the building. Food, wine, and
spirits were sold to the visitors. Held, that
the aquarium was a * place used for public
entertainment or amusement.”— Terry v.
Brighton Aquarium Co., L. R. 10 Q. B.”806.

2. In a second action, the facts were the
same as in Terry v. Brighton Aquarium Co.,
except thafyit was stated that the reading-
room was used on week daysonly; and the
statements, as to a band playing sacred music
on Sunday evenings, and as to newapapers and
illuminated microscopes being provided in
the Dbuilding for the amusement of visitors,
were omitted. — Held, that the aquarium was
a ‘“‘place used for public entertuinment or

amunsement.”— Warner v. Brighton Aquari-
um Co., L. R. 1u Ex. 291.

MAINTENANCE.—S¢e TrUST.
MARRIED WoMAN.—S8ee HUSBAND AND WIFE H

TrusT.

MASTER AND SERVANT.—S¢e PRINCIPAL AND

AGENT ; TRESPASS.

MoORTGAGE.

W., a solicitor, and the acting trustee of a
settlemeut, lent C., a client of his, £2,000
upon a mortgage of a certain estate, the deeds
of which were duly delivered to W. Subse-
quently W. fraudulently delivered the title-
deeds to C., who deposited them with “his
bank as security for advances. The bank in-
formed C. that a solicitor's certificate of title
was necessary : whereupon C. referred the
bank to W. The bank sent the deeds to w.,
who certified that C. had a good title, and re-
ceived a fee from the bank. W. bechme
bankrupt, and the above facts were discovered.
C., and afterwards W., died. The surviving
trustee and the bencficiaries brought a bill
against the hank, praying a declaration that
the plaintiffs were first morgagees, and for de-
livery of the title deed. Held, that the bank
had no constructive notice of the first mort-
gage, and was a mortgagee for value without.
notice of the first mortgage, — Waldy v. Gray,
L. R. 20 Eq. 238.

NEGLIGENCE.

L. The defendant railway was obliged by
statute to carry all carriages, &c., upon its
lines, upon payment of certain tolls ; and, in
fact, received between twenty thousand and.
thirty thousand foreign trucks weekly. One
G. hired tracks from a waggon company, which
was to keep the trucks in repeir. One of these
trucks arrived at Peterborough on the defend-
ant’s line, and was there examined by a per-
son in the defendant’s employ, and found to
have a spring broken, and a part of the wood-
word eracked.  The waggon company put in
a new spring without nuloading the truck,
but did not repair the crack in the wood.
The truck was then carried forward and broke
down, owing to an old crack in the axle which
had not been discovered, and the plaintiff was
injured. The jury found that the defect in
the axle would have been discoverable upon
fit and careful examination ; that it was not
the duty of the defendant to examine the axle
by scraping off the dirt, and so minutely ex-
amining it that the crack would have been
seen ; and that it was the defendant’s duty to
require from the waggon company some dis-
tinet assurance that the truck had been
thoroughly examined and repaired. Verdict
for defendant, with leave to the plaintiff to
move for a verdict for the plaintiff for an agreed
sum. Held, that, the plaintiff was entitled to
a verdicev.—Richardson v. Great Eastern Rail-
way Co., L. R. 10 C. P. 48s.

2. The plaintiff, who had sent a heifer by
the defendants’ railvay to the P. station,

* assisted with the assent of the station-master,

in shunting the car in which was the heifer,
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on to a siding, and while so doing was injured
by the defendants’ negligence. Held, that,
ag the plaintiff was on the siding with the
consent of the station-master, that is, of the
defendants, the defendants were liable.—
Wright v. London and North- Western Rail-
way Co., L. R. 10 Q. B. 301. :

See AcT oF Gop ; DaMacEs, 2 ; RaiLway.
2 ; TREsPASS.

Norice.—See MORTGAGE.
NvuisancE.—Sce DAMAGES, 2.

PARTNERSHIP.

The plaintiff and defendant agreed that an
underwriting account should be carried on
under the foliowing conditions :  ‘That it
should be carried on in the name of the de-
fendant ounly ; that policies, losses, and aver-
ages should be settled by the defendant, or
by the plaintiff as his agent ; that the plain-
tiff should apply the whole or such part of
his time to the business as should be required
for conducting the same; that proper ac-
counts of the business should be kept by the
plaintiff, he obtaining such assistance from
time to time as he should fiud necessary ; that
the plaintift should be paid a salary of £150
yearly, Ly half-yearly paymeénts ; that the
profits, a.ter deducting all expenses, shounld
be divided between the defendant and plain-
tiff, the former receiving four-fifths, and the
latter one fifth ; but, if in any year the busi-
ness should Le carried on at a loss, such Joss
should be borne by the defendant only ; and
that if, after any year's division of profits,any
unexpected claimn should be made against the
said parties, they should advance and pay
their respective proportions thereof; never-
theless, so that the plaintiff should not be
called upon to pay any greater sum in respect

- of the business of any year than the sumn he
should have received as his share of the pro-
fits for such year. Held, that under the agree-
ment the plaintiff was not a partner.—Ross v.
Parkyns, L. R. 20 Eq. 331,

PayyenT. —See Likx.
Prrrrrurry.—See ANyurty, 1.
PRixcipAL AND AGENT.

The defendant was chairman of a meeting
at which there was a disturbance, during
which the defendant gaid, ¢ Ishall be obliged
to bring those men to the front who are mak-
ing the disturbance. Bring those men tothe
front.” The plaintiff, who was making no
disturbance, was seized by a man with a white
ribbon in his coat, and two policemen, and
dragged over some benches to the front part
of the gallery, and injured. Held, that there
was no relation of master and servant, or
Drincipal and agent, between the defendant
and the officers, and that the words spoken by
the defendant did not authorise the officers to
assault the plaintiff ; and that the defendant
Wwas therefore not liable.— Lucas v. Mason,
L. R. 10 Ex. 251,

See MORTGAGE ; PARTNERSHIP ; TRESPASS.
RarLwavy.

1. A railway rated as land within a statute
laying a tax.—The Queen v. Midland Rail-
way Co., L. R. 10 Q B. 389.

2. The pluintiff was in charge of certain
sheep to be sent from A, to C. A ticket was
issued to the plaiutitf by the North British
line containing the following terms: ‘i it
is desired that any person accompanying the
live stock shall be allowed to travel in the
sawe train as the stock without paying a fare,
he must travel at his own risk, aud must
either sign this in token that Le agrees to
travel at his own risk, or must pay fave : ¢1
agree to travel at wy own risk without paying
any fare, and accept a frec pass, subject to
the following conditions,—that the holder
exonerates the company from all respousibil-
ity for injury to himself, however occasioned,
on the journey tor which it is issued.”” The
plaintiff’ did not sign the ticket, and was not
asked to do so.  The North British line goes
no farther than B. ; but from B. the cattle-
trucks,in which was the plaintiff, were attached
to a train of the defendants, and sent along
their line to C., under traffic arrangements
with the North British line. Afier leaving
B., the plaintiff was injured by the defend-
ants’ negligence.  Held  that the plaintiff
was in the same position as if he had signed
said ticket, and that the terms of said ticket
extended to all risks, conmecte with the
journey from A. to C., which the plaintiff
might meet with as a passenger ; and that
the North British Railway was authorised to
contract with the defendants to carry the
plaintiff from B. to C., and that the defend-
ants were therefore not liable.—Hall v. North-
Eastern Ruilway Co, L. R. 10 Q. B. 437.

See NEGLIGENCE.

REDEMPTION. —8¢¢ ADEMPTION ; ANNUITY.
RExT.

When a landlord distrains for remt, he
cannot bring an action for rent so long as
he holds the distress, although the distress is
insutlicient to satisfy the rent.—Lehain v.
Philpott, L. R. 10 Ex. 242.

REecissioN oF Coxrracr,—S8ee SALF. !

REsuLring TrUsT.

A woman transferred stock she had received
from her deceuded Lusband into the joint
names of herself, her daugiter, an' her daugh-
ter’s husband.  She received the dividends on
the stock until her death, which took place
after her daughter's death.  Held, that there
was no resulting trust, and that the husband
was therefore entitled to the stock. —Batstone
v. Salter, L. R. 10 Ch. 431, s. ¢. L. R. 19 Kq.
250.

SALF.

On Dec. 1, 8. committed an act of bank-
ruptey ; and on Dec. 3 a petition for adjudi-

. cation was filed and served. On Dec. 5, S.
purchased wool at auction, and was allowed
to take the wool without paying for it, as the
seller supposed 8. to be solvent. Dec. 14, B,
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was adjudicated bankrupt ; and on Dec. 21,
the seller, who had first heard of the bank-
ruptey proceedings on Dec. 19, gave notice
that he rescinded the contract on the ground
of fraud, and demanded to have the wool re-
turned. Held, that, as it did not appear that
S, purchased the wool without any intention
of paying for it, the trustee was entitled to
the wool.— Ex parte Whittaker ; In re Sack-
leton, L., R. 10 Ch, 446.
See BiLL oF LaApiNG ; CONTRACT ; VEN-
DOR AND PURCHASER, 1.
SET-OFF.
A debt due to an administrator in his own
right may be set off against a sum due from
the administrator in respect of the next of his
kin’s share of the intestate’s estate. — Taylor
v. Taylor, L. R. 20 Eq. 155.

SHipP.—Se¢e BiLL oF LaDING ; CHARTER-PARTY.
" SoriciTorR.—Se¢e Escrow ; MoRTGAGE.

SPECIFIC PERFORMANCE.

In a suit for specific performance of a con-
tract to purchase a colliery, it appeared that
the income of the colliery was not sc large as
it wus stated to be. Upon the circumstances
of the case, it was decreed that the purchase-
money be reduced by sum bearing the same
proportion to the differeuce between the
actual and the stated income as the contract
price bore to the stated income.—Powell v.
Elliott, L. R. 10 Ch. 425.

See YOLUNTARY SETTLEMENT.

STATUTE.—Se¢c CHECK ; INFANCY ; Loxrp’s DAy.
Stock.—S8ee REsULTING TRUST.
SuNpAY.—Se¢e LorD’s DAY,

TAaXx.—See RAlLwAY 1.
ToRT.-—Se¢ TRUST.

TREsPASS.

The defendaut was seated on the box of his
carriage, by the side of his groom, who was
driving. The horses became frightened and
ran, and the groom begged the defendunt to
leave their management to him ; and the de-
fendant, accordingly, did not interfere. The
horses came to a corner, and the groom en-
deavoured to help them in turning ; but they
fell, and struck the plaintiff, who was on the
paverent on the farther side of the street into
which the horses were torning. The jury found
that none of the parties were guilty of negli-
geuce. Held, that the groom, by turning the
horserin the di)setion of the plaintiff, was not
guilty of trespass, inasmach as he did not drive
the borses aguinst the plaiatiff, bnt the horses
struck the plaintiff in spite of the groom.—
Holmes v, Mother, L. R. 10 Ex. 261,

See PRINCIPAL AND AGENT.

TRUST.

Bequest of an annuity of £100 charged on
real estate to 8., a married worman with sepa-
rate property, in trust to pay aund-mpply the
annuity in her discretion for the benefit of .J,
during his life, and for his advancemement,
maintenance, or support, or otherwise for his
benefit, and without being responsible or an-

swerable for any of the moneys so laid ouy,
or the exercise of the discretion so vested 1m
the trustee as to the mode and extent of ex-
pending and laying out the same. Held,that
S. was not entitled to any pari of the £100
for her own use ; but that there could be no
decree against her separate property for a tort
committed by her in the misapplication of
the trust fund.— Wainford v. Hayl, L. R. 20
Eq. 321.

See REsvLTING TRUST.
ULTRA Viegs.—See COMPANY.

VENDOR AND PURCHASER.;

1. A testator devised all his real and per-
sonal estate to trustees upon trust out of the
proceeds of the personal estate, or if and so
far as the same should be insufficient, out of
the proceeds of his real estate, to pay his
debts ; and as to a property called Essex
Lodge, to permit his widow to occupy the
same during widowhood, and, after her second
marriage or death, to sell the same. The
debts were all paid from the personal estate.
With the consent of the widow, the lodge
was subsequently ordered to be sold, and a
contract entered into accordingly. The pur-
chaser objected to the title. Held, that the
trustees could not pass a valid title.—Carlyon
v. Truscott, L. R. 20 Eq. 348.

2. An agreement was made for the sale of
certain real estate, and the purchaser made a
deposit. There was no agreement as to the
forfeiture of the deposit in case of the contract
failing through the purchaser’s defanlit. The
purchaser became bankrupt, and the trustee
in bankruptey disclaimed the contract, and
demanded the repayment of said deposit,
Held, that the vendor was entitled to the de- -
posit.— Ex parte Barrell ; In re Farnell, L.R.
10 Ch. 512.

3. Land was bid off at auction to the de-
fendant, who paid a deposit. One of the
conditions of sale was, that, should the pur-
chaser fail to comply with certain other con-
ditions, his deposit-money should be forfeited
to the vendor, who should be at liberty to re-
sell ; and if the price which should be obtained
by the second sale should not be sufficient
to cover the amount bid at the first sale, and
all the expenses incidental to the first sale,the
deficiency should be paid by the purchaser at
the first sale.  The defendant insisted on be-
ing present at the ex-cution of the deed of
couveyaace by the vendor, whose wind had at
one time been affected. This was refused, and
the defendant declined to complete the pur-
chase. The jury found that it was not reason-
able to insist on the presence of the vendor
at the completron of the purchase. There was
no resale.  Held, that the purchaser had no
absolute right to insist upon the presence of
the vendor at the completion of the purchase ;
Lut that whether it was a reasonable require-

. ment or not, was a question for the jury in
each case ; and that the vendor was entitled
to recover the auctioneer’s gnd solicitor’s
charges for the abortive sale, ana to retain the
deposit-money.— Essex v. Daniell, L. R. 10
C. P. 538

See GrRANT, 2; VOLUNTARY SETTLEMENT.
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V18 MasoR, —See AcT oF Gob.

VOLUNTARY SETTLEMENT,

W. executed by indenture a voluntary con-
veyance of land ; and the grantee covenanted
that he would cause to be built upon the land
such a dwelling-house as he should think fit.
Subsequently W. contracted to sell the land
to the plaintiff, who brought a bill for specific
performance.  Held, that, as the indenture
contained no power of re-entry or penalty en-
forcing the covenant of the grantee, there
Was nothing binding in his contract, and the
indenture was therefore a mere voluntary set-
tlement ; and that the plaintiff was entitled
to a decree for specific performance.— Rosher
V. Williams, L. R. 20 Eq. 210.

WARRANT.—See LiEx.

WATER.—Sce Act or Gop.

WAY.—Sez GrANT, 2.

WHARFINGER'S CERTIFICATE.—S¢¢ LIEN,
1LL.

1. A testator bequeathed certain leasehold

ouses in trust for his children. After his
death, it was fouud that the description of
one of the houses on the second page of the
Will was struck through with a pen, the testa-
tor's name being written above the alteration.
On the last page of the will a clause was in-
terlined, giving said house to testator’s wife.
After the signatures of the testator and the
Witnesses was a memorandum, staling, **In
No. 2 page, No. 1, W. Terrace [the above
house] is struck out tor the benefit of my dear
wife.” This memorandum was signed by the
testator, and duly witnessed. Held, that the
memorandum sv#fciently referred to the inter-
neation on the last page of the will, and
Probate was granted to the will with the oblit-
eration and interlineation. —In the Goods of
Treeby. 1. R. 8 P. & D. 242,

. 2. A testatrix requested two witnesses to
Sign a paper for her, but did not say that the
Paper was her will, or that she had signed it ;
nd the witnesses did not see her signature on
t‘ € paper. There was not a complete attesta-
tlou-clause, but only the words, ** witness my
hand this 28 May, 1873.” Probate was re-
fuset_i on the ground of insufficient attestation.
—Fischer v. Popham, L. R. 3 P. & D. 246,

3. Two wills were prepared for two sisters,
By mistake, the deceased signed the will pre-
Pared for her sister. The wills were nearly,
Iﬂt not quite identical. Probate refused.—

n:'he Goods of Hunt, L. R. 3 P, D. 250.

See ApyMPTION ; ANNUITY ; CONDITION ;

Devise ; Lrosoy ; VENDOR AND Pur-
CHASER.

Wornpsg,

' 3

‘: Dicleaving isue.”—SeE DEviss, 2.
“Du without issue.”— See DEVISE, 3.

. " —See RAILWAY, 2.

« “.Wing 10 issue."—See DEVISE, 3.
“I’ymg-Days."‘——See CHARTER-PARTY, 2.

Place Used for pudlic entertainment or amuse-
“p m.cnt. —&ee Lorp’s Day.
Aeir Death.” —See Ly acy.

COURT OF APPEAL.

ORDERS AS TO COUNTY COURT APPEALS.

February 25th, 18176.

Appeals from County Courts shall be heard at
the sittings of the Court of Appeal next after
the giving of the decision appealed from, unless
otherwise ordered by the Court of Appesl or a
Judge thereof.

The appellant shall set down the appeal for
hearing, by delivering to the Registrar of the
Court of Appeal, at least fourteen days before-
the sittings st which the matter is to be heard,
four appeal books for the use of the Judges of
the Court of Appeal. Such appeal books shall,
if written, be written on brief paper, and on
only one side of the paper ; and if printed, shall
be printed on good paper, on one side of the
paper only, and in demy-quarto form, small pica
type leaded. And each book shall contain a
copy of the pleadings, evidence, and other mat-
ters which have heen certified by the Judge of
the Court appealed from, together with the
appellant’s reasons of appeal. The copy, certi-
fied by the Judge in pursuance of the statute,
may be accepted as one of the four appeal books,
if it complies with the above mentioned re-
quisites.

The appellant shall at least eight days before
the sittings at which his appeal is to be heard,
serve the respondent with notice of the setting
down of the appeal, and with a ropy of his.
reasons of appeal.

Unless the foregoing rules are complied with,
the appeal shall not be heard, uuless the Conrt
shall, on application made upon two days”
notice to the réspoudent, otherwise order.

The costs to be taxed and allowed upon
appeals from County Courts shall be on the

same scale as heretofore allowed vpon appeals:

to the Courts of Queen’s Bench and Common.

Pleas.
W. H. DRAPER, C.J.

EO. W, BURTON, J.
¢, I. PATTERSON, J.
THOMAS MOSS, J.
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Law Sociery, MicHAELMAS TERM.

LAW SOCIETY OF UPPER CANADA.

086000k HaLL, MICHAELMAS TERM, 39TH VICTORIA.

URING this Term, the following gentlemen were
called to the Dexree of Barrister-at-Law :
No. 1342— KENNBTI GOoDMAN.
Tiomas Hox \cg McGUIRE.
GHORGE A, RADENUURST.
Epwix HAMILTON Dicwsox,
ALEXANDER FERGUSON.
DENNIS AMBROSE (’SULLIVAN.
The above gentlemen were calle:d in the order in which
they entered the Society, and not in the order of merit.
The following gentlemen received Certificates of
Fitness :
TioMas C. W. HASLETT.
Axars Joux McCouw,
DEXNIS AMBROSE O'SCULLIVAN.
DANIEL WEBSTER CLENDRNAN.
GEORGE WHITFIELD (GROTE.
CHARLES M. GARVEY.
ALBERT ROMAINE LKWIs.
And the following gentlemen were admitted into the
Bociety as Students-at-Law :
Graduates.
No. 2585-—GooDpWIN G1BsoN, M. A.
Joux G. Gorpoy, B.A.
WALTER W, RUTuERFORD, B.A.
WiLniaM A. Doxaup, B.A.
TaomMas W, CRoTHERS, B.A.
Joux B. Dow, B.A.
JaMrs A. M. Arkins, B.A.
‘WiLLiAM M. Reaps, B.A.
EpMuxp L. Dickinsox, B.A.
Cnarnes W, Monrmmer, B.A.
Junior Class.

‘RomErt HILL MyERs.

WILLIAM SPENCER SPOTTON.
WiLLiaM James T. DIcksoN.
WILLIAM ELLIOTT MACAKA.

. JAMES ALEXANDER ALLAN.
WALTER ALEXANDER WILKES.
WILLIAM ANDREW ORR.

ALFRED DUNCAN PERRY.
JaMes HARTEY.
HERBERT BOLsTER.
JoIIN PATRICK EUCGENE O'MEARA.
CHARLES AUGUSTUS MYERS.
CHARLES CrospiE (GOING.
Davib Havivock Cooprr.
EMeRsoN COATSWORTH, JR.
WiLLtax Pascan DERocUE.
Farprrich WM., KITTERMASTER
Articled Clerk.
JOHN HARRISON.

£

i Ordered, That the division of candidates for admis-
sion on the Books of the Society into three classes be
abolished.

That a graduate in the Faculty of Arts in any Univer-
sity in Her Majesty’s Dominions, empowered to grant
such degrees, shall be entitled to admission upon giving
six weeks' notice in accordance with the existing rules
and paying the preseribed fees, and presenting to Convo-
cation his diploma or a proper certificate of hishaving
received his degree.

That all other candidates for admission shall give
six weeks’ notice, pay the prescribed fees, and pass a
satisfactory examination upon the following subjects
namely, (Latin) Horace, Odes, Book 3 ; Virgil. Eneid,
Book 6 ; Cwesar, Commentaries, Books 5 and ¢ ; Cicero,
Pro Milone. (Mathematics) Arithmetig, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2,and 8.
Outlines of Modern Geography, History of England (W.
Douglastamilton’s), English Grammar and Composition.

That Articled Clerks shall pass a preliminary examin-
ation upon thefollowing subjeets : —Ciwesar, Commentaries
Booksfand 6 ; Arithmetic : Euclid, Books 1. 2, and 8,
Qutlines of Modern Geography, History of England (W.
Douz. RHamilton's), English Gramwar and Composition
Elements of Book-keeping,

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams: Equity,
Smith’s Manual ; Common Law, Smith's Manual ; 'Act
respecting the Court of Chancery (C. 8. U. C. c. 12), C
8. U. C. caps. 42 and 44, and amending Acts.

That the subjects and books forthe second Intermediate
Examination b: as follows :—Real Property, Leith's
Blackstone, Greenwood on the Practice of Conveyaneing
(chapters on Agreements, Sales, Purchases, Leases,
Mortgages, and Wills); Bquity, Snell’s Treatise ; Common
Law, Broom’s Common Law, C. 8. U. C. c. 88, and On-
tario Aet 38 Vie. ¢. 16, Statutes of Canada, 29 Vie. c¢. 28,
Administration of Justice Acts 1873 and 1874,

That the books for the final examiuation for Students-
at-Law shall be as follows :—

1. For Call,—Blackstone, Vol. I., Leake on Contracts,
Walkem on Wills, Taylor's Equity Jurisprudence,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts. .

2. For Call with Honours, in addition to the preceding
—Russell on Crimes, Broom's Legal Maxims, Lindley on
Parthership, Fisher on Mortgages, Benjamin on Sales,
Hawkins on Wills, Von Savigny’s Private luternational
Law (Guthrie's Edition), Maine's Ancient Law.

That the subjects for the final examination of Articled
Clerks shall be as follows :—Leith’s Blackstone, Taylor
on Titles, Smith’s Mercantile Law, Taylor's Equity
Jurisprudence, Leake on Contracts, the Statute Law, the
Pleadings and Practice of the Courts.

Candidates for the final examinations are subjectto re-
examination on the subjects of the Intermediate Ex-
aminations, All other requisites for obtaining certifi-
cates of fitness and for call are continued.

That the Books for the Scholarship Examinations shall
be as follows -~

1st year.—Stephen’s Blackstone, Vol. 1., Stephen on
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. 8. U. C.¢. 12,C. 8. U. C. c. 42, and
amending Acts.

2nd year.—Williams on lieal Property, Best on Evi
dence, Smith on Coutracts, Snell's Treatise on Equity,
the Registry Acts.

3rd year.—Real Property Statutes relating to Ontario.
Stephen's Blackstone, Book V., Byles on Bills, Broom’s
Legal Maxims, Taylor’s Equity Jurisprudence, Fisher on
Mortgages, Vol. L., and Vol. 11, chaps. 10, 11 and 12.

4th year.—Smith's Real and Personal Property, Russell
on Crimes, Common Law Pleading and Practice, Benjamip
on Sales, Dart on Vendors and Furchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Province.

That uu one who has been admitted on the books of
the Society as a Student shall be required to pass prelim-
inary examination as an Articled Clerk.

J. HILLYARD CAMERON,
Treagurer.




