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CANADIAN BANKING PRACTICE

INTRODUCTION

) fl Mr. E. Hay, A nt G 1
Y| 1 f | ( Ba Canada, m s
ntlen ind to Mr. V. (. Brown, w for ma ad
15 Editor of the Jou 1l ire indebted | 1 1
nsefnl knowledge, w 1 presentation of in hook for
i= hoped, serve to pery ite and make easy of acqui
I'he eds of « 1S Tece deal wi e
evie ossible point of 1l interest likel ent
itself during the daily 1 of a bank., The replies given
gentlemen nan d by their successors in office,
to the questions askec ceni, necessitated a thorough know-
I banking custom and and of the general prin

ciples of the law as it appertainsg to acceptances, cheques,

deposit receipts, endorsements, letters of eredit, circular notes,

warehouse receipts, partnership accounts, powers of attorney,

bankers® lien, forgery, negotiable instruments, bhills  of
exchange, promissory notes, surety, et In instances where
legal points were involved the advice of counsel was sought
(the legal adviser unt’l recently he'ng Mr, Z. A. Lash, K.C)
Fhere 1= good reason for believing that the large majority of
the answers appearing in this book may be =afely accepted
as correct and reliable,

‘Canadian Banking Practice,” as a work of reference,
undoubtedly affords information upon almost every conceiv-
able point likely to arise in the course of dealings hetween

b2-os
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CANADIAN BANKING PRACTICE.

ACCEPTANCES PAYABLE AT A BANK.

Question 1.—Can a bank legally charge at maturity to
the account of a depositor having funds, an acceptance, drawn
on him and accepted and made payable at the bank, without
a cheque or special authorization to do so?

Could the depositor hold the bank responsible for any
costs or damages arising from the bank omitting or refusing
to charge the acceptance to his account without a cheque or

id, his

authorization, and is the draft accepted, as aforess

order on the bank the same as his cheque ?

Answer—~(1) In Ontario and other provinces which are

under the same law, a bank may ¢l

irge such an acceptance
to the customer’s account. In Quebec it has been usually
held that, without special authority, a bank is not entitled {o
charge such an acceptance to the customer; but if it is a
holder

of compensation or set off entitles it to charge it against the

of same at maturity, as its own property, the right

customer’s funds, We are not aware that the right of a bank
to charge at maturity a note of which it is not the holder,
has ever been settled in any case that has ever come up in
the Province of Quebee, but we should think it possible th
it would form a sufficient answer to any customer contesting
the charging of a note to his account, that the bank had on
the day of its maturity paid value for it, and thereby become
a holder with right of set off or compensation. In practice,
however, it would not be wise to take this risk.

(?) Whether or not a bank could be held responsible
for damages for refusing to pay a customer’s acceptance
would depend on the contract between the bank and the cus

tomer, which might either be express, or implied from a prac-

tice with regard to the customer’s account of paying such
acceptances, If such a contract existed, the bank would be
liable but not otherwise.

onr—1
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ACCEPTANCES DOMICILED AT A BANK—Ri1GTs AND DUty 0F
THE BANK,

Question 2.—Is a bank compelled to pay its custon
acceptances domiciled with it if there are funds, or is it

authorized ?

I nswer—Unless it has assumed some duty or obligation
bank is not bound to pay its custom

even where it has funds, but it has authority

accep

to do and charge them to his account, It has been alleg

that in the Province of Quebec cial authority is necessary,

but we are not clear as to whether this is the case or not. It
tainly ig not throughout the rest ('anada,

ACCEPTANCES DoMICILED AT THE ACCEPTOR'S BANKERS

Riguts axp Dury or THE BANKER,
Question 3.—A. deposits with a bank a sum of money

1pon which he from time to time issues

In open account,
At length, however, he accepts a draft, making it

cheques

P

falls due and is presented at the bank for payment, is the

ible at the bank where his funds are. When the bill

bank bound to pay for it, the ac it bei

funds but no authority h

acceptances to his account:

Lnswer—~In Bank of England v, Vagliano, the

ment of Macnaghten, 1.J., contains the following statement

of the law in the matter:
“The relation of banker and customer does not of its

“and apart from other circumstances, impose upon a banker

“the duty of paying his customer’s acceptances,

“If authority is wanted for this proposition it will he
“found in Robarts v, Tucker, where it was said by the court
“that “if bankers wish to avoid the responsibility of deciding
““on the genuineness of endorsements, they may require

““their customers to domicile their bills at their own offices,

“and to honour them by giving a cheque upon the banker.’
“That implies that bankers may refuse to pay their cus-
“tomer’s acceptances, and that such refusal is not incon-

“sistent with the relation of banker and customer, or a

“breach of the banker’s duty to his customer.”
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“If a banker undertakes the duty of payving his cus-
“tomer’s acceptances, the arrangement is the result of some

“special agreement, expressed or implied.”

The answer to the question would therefore be that in
the absence of specia tances governing the case, th
bank would not be bound to pay its customer’s acceptance

the case mentioned, but it would be entitled, having paid it,

to charge the m it to his account

ACCEPTANCES PAYABLE AT A BANK

Question 4.—THas a bank a right, without special in

tructions, to ch to the customer's account at maturit
a note or acceptance which he has made pavable at the bank ?
Is such a note or acceptance to be rarded as an order on

the bank to pay the same?

(2) Would your answer apply to past due notes or
uu-;-lunxwf‘

Answer—A customer who makes his acceptances pay
able at a bank thereby authorizes the bank to pay the same
at maturity, but it is clear that such an acceptance only gives
authority to pay, and does not impose a duty

Duty to pay a customer’s acceptances for which sufficient
funds are not at hand might, however, arise out of the course
of dealing between him and the bank,

(2) The bank should not pay an overdue acceptance
without instructions from the acceptor, His relations to the
other parties on the bill may be completely changed by its
|l(‘l!l¢{ overdue.

(Note.—It has been said that in the Province of Quebec
a customer’s note cannot be charged to his account except
with his special authority, and above answer is without
reference to that province.)

DrAWEE OF A Birr Nor ENTITLED To DELAY HIS ACCEPT-
ANCE,

Question 5.—It has been alleged that sec. 42 of the
3ills of Exchange Act gives the drawee the right to take two
days to accept a bill, and to date the acceptance two days
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mtation. What is vour opinion as to this, esp ally

as to bills drawn at or after sight?
I nswer.—Seec, 42 gives the drawee no rights {
t o declares that the er may, without of di
charging the drawer or endorser, wait two da I an answer
om the awer, The holder is, | entitled to a

immediate answer, and may protest the bill at once if not

ted
\ oo f | ptance 11
I 1 1V I'¢ 1 epta (
te 1 ( I ild treat it vit
1 endorsers would pr 1
I I 10lder should t
Rigir or D wraAD r oD 1S ACOEPTANCE
I'wo Days A
¢ H t 1 1 t d 1
n AN ¢
( 3 ) ¢ \ (
nt be I ]
| wer lder ¢ | to media 2 1
dat on tl f esenta 1, and if refused 1
1 n T I'he ( m 1n 1Ves
( L me 1 1T that t
I el ve t [ wee t da 1 1K€
\\‘ 1 " It t ng t 1 I
Vi endorser
ACCEPTANCI Grace Must BE GIVEN WHEN NoTr O1
Proviben
¢ n g \ t ccepted thus: A« ted
» mat t () er. 1902 Does t
\nee 1 Tth Oct

It cannot be said that it provides
that there should be no days of grace, and under section 14

(a), Bills of

Exchange Act, three days are in every case t

, unless ti

be added to the time of payvment fixed by tl

| t [ should otherwise prov.de
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CHEQUE OR ACCEPTANCE SIGNED FOR A FIRM BY AN ATTOR
NEY I’RESENTED AFTER THE ATTORNEY'S DEATH.

Question 8.—Would a bank be justified in refusing

f a cheque signed by, or a bill a cept d by, a per

holding a power of attorney for a firm and signing as

after having received advice of the attorney’s death?

Answer.—Assuming that the e or bill had been de-
ivered hefore the attorney’s deat the bank sghould not
refuse payment because of his death,

PRESENTMENT FOR PAvYMENT—REASONABLE TIME,

Question 9.—An acceptance held by Bank A is pay-
able at Bank B. Being unpaid at close of business on the
date of maturity Bank A hands the bill to a notary for pro-
test.  The notary delays presentation until 4.30 p.m. and
finds the officers of Bank B have left for the day, the payee
having in the meantime provided for the payment of the
bill.  Can the notary protest the bill; or, if he merely
“notes ” it, can he collect the usual notarial fee? What
would be the proper course for the banks to take under
guch circumstances ?

Inswer—This question raises some important points,
regarding which we have thought it well to get a memor-
andum from the Counsel of the Association, which is ap-
]wlh!w! hereto,

The effect of the view which Mr. Lash takes in the case
put by our correspondent is as follows:

The notary under the circumstances mentioned could not
be said to have made a presentation at all, and the protest
must therefore be made on the strength of the presentation
which we assume was made earlier in the day by Bank A at
Bank B. It is not necessary that the presentation should be
made by the notary, although it is clearly an advantage that
he should make it, as that simplifies the proof in case of dis-
pute afterwards. Of course, if a notary presents a bill after
banking hours and finds someone who is authorized to pay
or refuse payment, such a presentation is valid notwithstand-

ing the hour.
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\& regar gz, he not tes the bill instead
of | is entitle whatever is t sual fee
( ind sending out lighor
1 t ( thi | 18 any ( 4 L1€ t
fl 1 ( i presentation
I'im | TATION FOR PAYMENT MUST BI
Map
(Om l ( )
e q the t luring t v of m
y n il m ] ented ent does 1
t | n (8]}
1 I ind on t t a 1
I t Iin Bills 1 \ t
the « 1 ( ti ( 1T'e t t
n ) ( at a1 I ron a 1 1 t a
I el L he corr ndir ection « e Ual
B f \ct 15 a W
. (@) Where the bill 1 1 ( emanc
gentr t must b lay it fa
(e¢) I'resentment must be made by the holder by some
nerson authori to rece payment on his behalf, at the
pr ( 1 nalter de elthie
desionate | t 18 1 ¢ ( to his
person authorized to j or T
behalf, if, with t exer f reasonabl
person can there be found.”
The section relating to the presentment for acceptance
is ) r‘ \ W=
tl. (a) The preser t must be made by'or on b
half of the holder to the drawee or to some person author-
ized to accept or refuse acceptance, on hiz behalf, at a rea
gonable hour 1 business day, and before the bill ig over
observed that this section containg the words

* on a business day.” The absence of

gtatement in that section
pavment must be

made on the day




-—-—

CANADIAN BANKING PRACTI( 9

The 11 Ia lue, leaves t It on wn for argument thi
argument being that, as nothing gaid as to the time of
the day for presentation for payment, the holder 1 the

le day for presentment

We think, however, that ina cction 45 1
presentment to be ma t the 1ce erthe
I 1 ienated by the bill as payer 1 person aut

| 1 re NAVINE ( |

reise ( reason | e could

i nt for payment ust wle at a nahle

i I p 1 1 b ¢ re Wbl
had 1« ( t f1 the ( on at t | er
P t 101 could be 1

If a 1ty « e to tal ceept 1 it
in appointe pla t to be 1 n 1t ¢ will inforn
N f « the 1 1 ment a
nla 1 1 t ar 1
In this case the | was made | ble at a banker’ 1
it was not presented until after s clock, p.m., when the
l vas and the clerks gone a
In t me case LeBlane, J |
“If a party will take an acceptanc
le at a ban , he must present it at a
ing to the known method of conduct business, ot se

the greatest inconvenience would ensuc
\ New York case, Utica v. Smith, 18 Johns, N. Y
230, is instrugtive, In that case a note was payable at t

ianics’ Bank, New York Cityv, and was ?”""""“; it 3.15

sed at three o'clock, but it was customary

during which notes

presented and Ev\‘{ or refusec I'he court said, “t
presentment was out of banking hours, it is suflicient if there

person at the bank authorized to give the

was

answer.”
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pavn t f t
bankir 18¢
\\ thimnk 1¢ 1 tles w 11 I ] ( 14
Section 8 of ¢l rl k4 A\« imending
L \ [ 18D0, ¢ 08 1 I | f

consist t with it

DoMmiciLiaTioN oF BILLS BY THE ACCEPTORS

Question 10.—May not the drawee of a draft accept it

18 one which the holder cannot refuse This provision mi
give rige to difficulties, as for instance, if the drawee were t

make the bill payable at some unreasonably distant pla

In practice, | ver, it works well enough, and it protects
banks against the discharge of prior parties, which might
resu t f 18101 LI ptan
naming a d pa t fror a )

(CANCELLATION OF ACCEPTANCI

Question 11.—We receive a time draft for collection, the

draft is accepted in the morning and in the afternoon the

drawee comes to the hank, and asks to be permitted to erase

BERESRANRY A T A i
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I ( I eper | forgotten a cred
ent ch he | nd out, ar ently does n
v ! ¢ d rotesta 1 1 pted

| I'he a ik should ne 1 an a
ceptor t is acceptance

(‘o U \ D A TAN(

Question We to-da id a bill payable at a char
t ! A 1 pting the ime t! mply put the
stam] ercon without any initials or folio. Would this be

le valid ac ina

11 y I'he i1 ils and folio are confirmatory of t
stamped cert ition, and while desirable are not solutely
€ ntial

AcCOMMODATION ENDORSEMENTS

Question 13.—A. draws a bill to the order of a bank,

A. mav be able to negotiate

( ('an the bank’s endorsee recover from (
1) he principle olved in f{ juestior a

very 1 it 1t 1 yresented g bv t e
thre respondents we thought it best to obtain an opinion
fro Mr. La which is as follow

The impression derived from the various cases upon the
"1‘!“" ( a rst read ” that the cases are 1n « nflict,
and that the result of t who < that the payee of a prom
i rv note or the drawer of a bill of exchange cannot under

any circnmstances maintain an action againgt an endorser

founded upon the instrument itself; but a more careful

reading of the anthorities will show that no such absolute

rule can d

luced from them, and that, properly construed,

t, although some

the cases are not really in conflict, and th
remarks of some judges in some cases would appear to
conflict with the decision in other cases, yet the decisions
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CAN
1t neiples embodied in t
( fol ng rules t
(1) t 1 evic ( to t 11
t t 1 r and endorsc (
¢ 1
( I 1 ( witend t
y i1 e (
1! ( o1 erived fr "
| t
ol 1  —— ; note 1
¢ ( | hether t 1 he
1 note 1ts 1p ( iteral a ent
Sect 6 of the Bi f Exchange Act t
Where a rson rms a bill otherwise tha |
1 f rel the liabilit f an er 1
h in du rse, an ihject to all the provi
t Act respecting endor
By s 1 S8 pr led t the provizior t
\ct relatin bi f exchange appl ith t
1 ations to prom y notes, the maker of the 1 ng
| t rrespond with the drawer of an accepted 1
a the drawer’s order
By section 29 a holder in due course is defined to be a
older who has taker bill, complete and re on tl
f f it, under the following conditions, vi (a) That he
became the der of it before it was overdue and without

WS o i R SRR D S D P o
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1 [ 1 I ( 1 g cases
a1l I been considered tion
iing : Steele v, MeKinlay, L. R
\ v. Unwin, L. R. 7 Q. B. Div. 636;
eld, L. R. 8 A. C. 733; Bishop v. Ha
Wilders v. Stevensg, 15 M, & W. 208; Smith
Q. B. Reports, 486; Morris v. Walker, 15 Q. B. Report
n88: West v. Bown, 3 U, C. Q. B. 290; Ayr Plough Co. v
\ 1 8. C. R 256 I
191; P 11
S.C.R. 571; We M

SECURITY GIVEN BY TIIE

ORSER AND ASSIGNED BY THE LATTRR TO
THE NOTI

e u r the circumstances, and would
any claim on nterest in the mortga

| r—B. would have no claim if he were releaced

endor Whether the bank’s security

1ld be good would der n the nature of the assignments

B. expressly

to it \ m
1 I it w
liabilit me t
1 tora |
1 It 1
with A.. i
wl ty t
confirm the bank’s right to hold it ecurity
ALTERATION OF A BiLL—CourrLeETioN or A BiLl
@ won 1 If a ented to a bank by a
third part igned 1 in blank, and accom
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the pa the party ting 1t statir
he t d t t the cheque for the a
the balance the bank be justified in paying rtl
balance, on the cheque dup b m, or by the | it
his request ?
T I'his iz, of course, not an alteration, b
nd ction f the A which author n ir
I s1on « 1 1 1 t
| \
| 4 ¢
casonable time, and strict a th t
| t ] {
I"q t | ] {
e not be rod 1t .
W het { ta ) i
11 instanc 1 ( n of exped ( N
t 1 of oasi 8 dvar : |
ot ( lar a P cumestar
make t bank’s rse cl I
naye on the faith of t ationg made |
presentine it. and takes t 1 t t

ALTERATION OF A CHEQUE AFTER CERTIFICATION BY

BANK

1t1a ration : then pres t to the u
ment I' ban wever efuses to pav the ¢
all it to be protested on the ground
been altered gince it was marked, Ts the

l We tl t 1 ' ¢
alteration of the che wit the nk’ d
ind the bank could strictly decline t 1




Lt then the drawer cannot «
<l th not got i liate payment, and should
1 ! S hR¢ | | 1 u L I 11 { egquce,
t not be liable upon it to t paye But
! ara \ n I L 1 (
he t ( ter 1 it bef 1 parted
\ { i I 1
L | I'c 15¢ put
; e cheaue to B sha 11
; v T 1 i
| the 1 1 to re t

1 t ¢ ind it 1 vV a
) 1 8 ¢ 1 e 1 e t
ame 1 to car ind countermand its pavment. Had
! ) n nd to restore t
1 1 11 e then n L have
1 ¢ eque at t 1t cashed He had no

( QUE WITH THE AMOUNT EXrressep 1N Ficures ONLY

Inswer—We cannot find that the courts have ever con
gidered the case of a cheque drawn as above described, but
the bank's rights on the points mentioned do not depend
n the law, so much as on the agreement between it and its

customer, which agreement is chiefly to be implied from the

course of busi and the custom of banks,
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The Courts would probably hold that such a cheque was a
ght further holc ]

wasg bound to honour it. We think, however, that by virtue of

valid instrument, and they m

the custom requiring customers to express the amount of

cheques in words, the contract of the bank to pay is cond

tion the cheque being drawn in the u way, and that
it would be under no responsibility if it should decline t

pay until the cheque was amended, especially 1f the reason

the refusal, and the fact that funds were held to meet t

cheque when properly filled up, were e

presenting the cheque. It could scarcely be said that a refusa
for such a reason would work any injury to the cust
ceredit

ANTEDATED ACCEITANCE.

( tion 18.—Has the drawee of a bill, payable at or
right to antedate his acceptance, and 1if
can the holder treat the bill as dishonoured and
' it
Lnswer.—We do not that ther iy room for
doubt on this point. An acceptance is qualified and
prior parties, if it varies the eflect | as
W1 An order to pay at sight or at r of
1 ifter would not, it to us, | vitl
f the acceptor undertook to pay the amount at some other
time, and we think the holder should refuse such an accept
ance. If it were proper 1 drawee to antedate his accept
nee ngle day, there is no logical reason why he not
inted t a month or two months, and in the case of a draft
draw v at 60 days after sight, he might make the accept
ar mature immediately—a most decided variation of the
terms of the bill
AsSIGNMENTS OF Book DEBTS
Question 19.—W an assignment of book accounts
which mav be created during the vear, be an effectual s
ity, or is it necessary that the accounts should first be actually

in existence and specifically assigned ?




\ L L ustil
1 1ceeple 1
’ ttor N rm at
i
( | S It A1
() ‘\‘
at
\.B \.1 p. pro. A.l
O.D C.D.. At D
{ L Ne L m Crronge
' nir that A.B iening on behalf C.D €
d 1 I ¢ 1 te correct that
. Fnel 1 ation ir . D
( 1z es t t i
nd 1 1 il ¢ f nart
1 l 1 read “ by authority of A.B
_.D
I than the last quoted in t
but “ A.l C.D ‘AB C.D I \.B
CD \.B C.D \ ire all 1n cor 1
( pern I nt is that t 1 |
ite that C.D. is acting a ( 3




INADIAN

1 8 under section 74
att
(2) If t ( n
I ted N
C e ] cuted eri
nsi (1) We t
ta 1 eceint
( mer’s attor:
al I
a l¢
had
\
I Al
0 What
1 1201 1 lied t
17 } \
4
1 (
tl t
T, nt 1 t (
BANK Drai Ricur or Isst
AT T REQUEST
¢ t 1) A ban
arait on ont n |
I } I d
( ¢ est e banl
pavment « t { Wi
fusing pavment If s !
1 1D naer
ol 1t n its agents
| Fakir p tl
may payment of its

BANKIN

(

PRACTICE

G ) BY

"[u";-‘

Act,

19

ATTORNEY

receipts or

med

by

, could the prin

t 1 1ks to
der se n i ven
ti
a I f at
[ t
M
( \ nt
I b the
1 |
t 1 vhat
P ted manage
BANK To STor PAYMENT
|
I CH
Lanada 1 lemanc
1 ¢ ¢
¢ t to pavee, but after
wwents | ustific r'e
cumstance gtop pa
her brat
nd enquir first 1 bank
- another




CANADIAN BANKING PRACTI(

18 U 1 l ! ler a )
56 ob to pa me, B
(i ANt 1 ‘j'i i I t
the pa ( lders, and would b t
{ of t LW \ (
under n bligation 1 ma
Q t (a) \n d | { a e, a
{ q { elers to lemand draft on t
e Cas W ( rawn 1
1 | 1 ba 1 C'an t P
Exc Act 1 \ 1 mal 1 t
) 7 (a) b t
| \ 1
r'e ] | y
¢ Wft t
1 I 8 t \
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1 me N« 1
1 1 ( 1 to stats (1) H
t POWe p pavt t draft t
\ (2) If t | k ques
A, 1 I "
1 I ur 1
wn obligation bv ref ' nt it it would not b

the draft. Whether B. would prove to be such th facts

do not ghow, but his endorsee for value (his bank for ex

ample) would probably be




2. A. has n round for action if under such cireun
gtances as are mentioned the bank should, notwithsta r
I equest, pay the draft

Lecal Baxg HoLipays,

Question 2 What holid 1 1 observe Iy
the case of a « I e bar in the pla
{ r 12 o'clock t [ s the old have all n
arranged for their off at that 1 it the re
g 01 private holder of a bill due that « 0 fa
cheq presents tl ime after the ban closed, and it is
thereby dishionoured

I nswer Banks in Canada may | I

they choose to keep, provide 1 1 ng
offices t e not breaking t t 1 their «

t n b ther exp D \ ba
W . current accour n effect agree h the
( 1 ready { mour his cheques if |
sent 1 [ the « dinar bu NHEeSE nours r m HI ALl ng

not to keep open the office on any particular business day

and the customer’s cheque should thereby be dishonoured, we

think it would be liable to him f amages

I'he existing practice among banks, of keeping someone

standing on this point which amounts to a contract, but this

mayv be modified, on reasonable notice, to any degree. We

W I think it reasonable that banks, in common with their
neighbours, should keep the local lidavs, and that it should
be understood that as soon as all notes and eptances due
been arranged, the offices will be closed for the da The
e of the offices on any da ter reasonable notice in-

VOIVes No responsin

BaNxk MoNEY ORDERS,

Question 27.—A branch of a bank which has agreed to

cash orders at par, cashed a bank money order and send it to
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t . the or ke I
| \ot Wi 1= tl poin nee « on
fers to t { ( whiic a note cannot be ested
} o’cl nd that this doe ot ban direct 18
( 1 1 { nd althouy the pra
f it notaries afte a ceneral one, we d
" 1o § { tarv { d t 1 locked, and 7
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| dering t ( nformed that g
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( ( ( | hat \
0 ( t cha that would reimburse it ’
1 t 11 | t f
Youl | 1 1l I 1 ca the
‘ it p 1 I 1 ( mt two ]
by 1 4 ) 1
€X] 11
{nswer.—'1 wl t boune "

I ment )i§ ., except ich eold coin as «
ms of the Curren \ct, not ( ¢ Domir G \

commonli nown as legal tender r it | i

It Lhe re, a ma I t 1 yORit

€ \ iever chat t ma se 1 as a condit f
weeepting pavment by cheque on anothe ank by 7

of another banl

Jue m (submitted in

the above question and answer).—If b
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and by courtesy or mutual ag
al or there a brat
1 charge be exacte r the
t gh t ngement S
tead of offered in na "
to prevent a ink being wded up w 1 lot other bar
1 n il hav pay expr If t i
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ng at the matter mpiy

ne 1 n deposit
1o T¢ se them, al 1t
nde
legal rights, and accepts
18 to pay expres AT
the pract its in witl

A DISTRICT WIIERE IT 18

has a small capital and
reached The notes of




i 4 1 { i
\\ | | '
[ I | L b .
( ( epl atb a discount
‘ 7 - :
left ( \ ‘“ : e
U I { r |
lor 1
L ‘ nk i
1
f f 1 M ; e
1 ( e —
y ¢ 1 i U 5 ! y
et - m the U ,
1 1 1 It 1 ! ' !
con ns sl those mentioned Id be K
turb the public « n bank note @ : e
el 1 { rement brought )
: ‘ \ At the 1 1
time ny | : 85 o
1 1 (‘ar 1 b W 1 RS @
) : g ot fa (R
"
it
T oF, 10 A TFRIENI )
] a1l i \ B ‘ :
( i Wi : o
e " the ; i caking t w. to
o3 a n not







\ | ( { ) I (
S ! ] I t not
\ N Su 1tions
( \ ot 1886
t of rel f Cana T
4 - t rer \
( ) } I (
| { ( 1
Ur S !
( a
( \ uny
! ] P [
RepEMprioNn or Partianny DESTROYED
) B i \ |
n §
Lhie VO ( L 1 tar D ( 1
1 1 1 at I« {
1 ’ W ( 0 I a T
I 1z t mpt n ted
I hut wnd all bar
are Interested ts ma 1 v matte
tion I'he promissory note of a bank is in law verv much

the same as any other promissory note, and in case of its d

ion, 1n whole or in part, the holder would t
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Question bank notes are only I.y'ﬂ:'» in
gold or legal tender at the place of issue (usually the head

office of the bank), whereas, by section 55 of the Bank Act,

is it not intended that these shall be so payable at the sc eral

points therein?
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liability of direct

not to the indirect, as it contended there is a difference

between making a loan to a party or firm and dis unting
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Those who hold the other view do not consider there ia

any difference, and that the latter formm of return requires

just the same information ner ones called for
Inswer~"T'he change in the government statement re

specting directors” liabilities was adopted, we believe, on the

that it was not reasonable to show the “indirect

grol
li

posed to eriticism m

bilities of directors, and that a bank should nct be ex

rely because it took the precaution of

requiring a good endorsement on its loans, even if this en

dorsement were one of its own directors,

As to the difference between the meaning of the present

phrase and that previously used, the chief difference is, that

where a director (or his firm) is liable on paper which has
been discounted for other parties, it is not now shown as part

of the directors’ liahilit This, however, is quite distinct

from the question raised, as to whether, under the present

clause, business paper discounted for directors should 1

gshown. No doubt the disco of such paper is not, speal

ing strictly, a loan, but it ¢o regarded and of in
ordinary language, and we think that business dis
counted for a direc v his firm should be shown L lia
bility. We belie to be the general practice

NEW Stock Issvep BY A BANK—ALLOTMENT TO EXECUTORS

Wiuo Are Nor AvrHorizenp 7o Invest More MoNEY IN

BANK STOCKS,

Question 42—The trustees of an estate are entitled to
an allotment of new stock about to be issued by a bank, at a
price which would give them considerable profit, but they

are d

barred by the terms of the trust from investing further

moneys in bank stoc

s, Is there anything in the Bank Act
which would authorize their disposing of their rights to the
new shares, or are they under any disqualification as trustees
in this respect?

Answer—Leaving out of consideration the right of the
directors to make regulations respecting the transfer of
shares, which would not he likely to affect the question, no
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ecial authority in the Act is necessary to enable sharehold

ers to sell their rights to the new shares, and trustees have

the same power in this respect as other sh 10lders, which

they would, we think, be bound to exercise

Question A.” sends in an item to Bank
B.” due to-da eptance, Bar B.” accepts it, and
Bank “A.” immediately sends it in on their deposit of the
game day. The item is for $4,500. Bank “ A.” asks Bank

“B.” for a settlement. Bank * B.” protests to Bank “ A.”

against

ling in such items on deposit on the same day

they are due, claiming that it is not customary to do so,

Bank “ A.” replies that it is quite custom:

» when the items

are large and there is no ¢l use in the town I'he
custom heretofore prevailing the accepting of items
the ey are due and sending them on deposit the next
What is the custom in other places in this respect ?
While Bank “ A.” was legally justified in their action,
was it not violating a regular and established custom ?
Lnswer I'here was no impropriety in Bank “ A.” re-
quiring immediate payment of the iten
BANKING HoURS—STANDARD AxD Sorar TiME
Question J4.—The city of St. John proposes adopting
Atlantie Standard time ( ch is 24 minutes advance of
Solar 1 ) | Jun nd expects the banks and business
houses to regulate their hours by the new time. Tf the
banks do =0 it will mean their opening at 9.26 and closing

at 2.36 Solar tir

Can they legally do this, or must their
opening and closing hours be governed by Solar time? 1
understand that in Ontario many towns have adopted Stan-

dard time. TIlas the g¢overnment I

assed any legislation
authorizing them to do this?

Answer.—So far as the rights of a bank respecting open-
ing and closing are concerned, it has the matter entirely in its
own hands, and can open or close whenever it sees fit, provided
it does not ther

)y commit any breach of the contract with




on parties

would seem t

conflict

1 distance ?
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) plies referre to are not
( tent, but the first wa to the t f il
t el 1 the powe 1ttorn: 18 evl ce that 1
ting h el powers, and
t cond « n 18¢ 8 na
| ( 1 it 1d t
be accompa h
The two questions together might be answered thus:
that unt | '\ | malt ( that Y'H‘
] r of attorne | | ita lb
left attached to the bill when it ( the payi i
but if dighonoured it ha { I nti ( 1
[ | requires it P clion In deng
Birn Accerrenp ny tie CoLnectiNg BANK oy A POWER or
\TTORN1 \UTHORIT 0 GIVE POWER or ATTORNI
Question 4 Wi il advice of a bill we hold for col
Il It form L ol ittor el 1 us t
weeept t e the drawed the r, a
trading commar na n houring town | hey 1o
turned, signed “ E . Trading Company, per J. E. Smitl
We see their cheques on another bank {requent 1 they
( way and honoured by the ha We accept
for t nder this power,
Are we responsible to the owners of the hill r the
validity of this acceptance, and assuming that Smit 15 a
power of attorney from the trading company, t

ransaction a lawful delegation of his authe

{nswer—We thin ou are respongible to the owners

f the bill for the validity of this acceptance

As regards tl second point, the attorney cannot so
delegate his authority, unless the effect of the power of attor
ney, taken in connection with the position of the attorney, and

the nature of the business carried on, gives him power to

ao go.



BiLr AccerTeEp Y Two Drawi R1c OF TIHHE BANK A1

HicH THE DILL 18 DoMIcILED 10 CHARGE IT TO THE

\ OUNT OF ONE 0 \CCErTO
( \ .
A \ ( ind  accepted v
d made j t a bar the ba authorized
tt maturity of the | t nd charge it (
et weeptor
17 l ] ( I withorit n tl
\hsen f some " to pa } ;
1 ind charge to on 1ecent We also think
that t 1 1d . { } before
matur ind d it t would not (in the
¢ rreer t) t to set off the amount
1nst o1 f the a Set not b n
founded w t W1 1f the acceptor ne a bal
! ( t I I
might counterclain 1 the other
ceept r | { l. and t 1ot
t ment ir 1 { 1 the
f ( 1 1
ni I t
BiLL oF Exciance A ) )
() \ 1 1 Unace
inge dra p ( | ho are 1
I'we these accept but | refuse nd draft is
protest or non-acceptar I I not paid
at ma What 1 t bar \rds
1 n the twe pted ?
1 | ties w he regarded
as acceptors of the bill, and under all the liabilities whicl
the law attaches to them as such

Birr AccerreEp PAYABLE AT A BANK WHERE THE PAYEE

Question 49.~May a bank refuse to take money with

which to pay a draft held by another party, from the
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( of the same, t Iraflt having been ted by him
pa 1 He has no current t with ther
u I'he bar ( liberty to refuse to tak
moi I invor not a « with which t tire a
1 ymiciled by him at the N person can be for d
t 18 nt for another g will
PAayMENT BY A BaNk oF A CUstoMER'S ACCEPTANCE
Question A customer of a bank has $100 at eredit
of his account and issues a cheque for that amount. Before

the cheque is presented an acceptance for $50 is presented

and is charged to his account, The cheque is afterwards

presented and n account of insufficient funds.

I el + damages, giving as his rea
gon that the 1 was not witl right in charging the
1 and \ ol paia I 18 not
eve expressed a wi to the bank, Has he any lega
ground institutin 1t
L ns | nance payable at
bank, the bank was justified in charging it to the customer’s
it uni 1¢ 1nstructions were given to the contrary

ALTERATION OF DATE OF MATURITY—DAYS oF GRracCk

Ouestion 51 A bhill

days after

by the drawee as pavable November 15th, Does the accept-

ted October 1st, payvable 30

late, is, with the consent of all parties, accepted
ance carry three days of grace, making the bill due Novem-
ber 187

{nswer—Yes. N

payment fixed by the bill,” and the acceptor

ember 15th is under such conditions

the “time
is entitled to three days grace (Bills of Exchange Act, sec.
14a).

BiLL ACCEPTED BY AN ATTORNEY—RIGHT oF PAYING BANK
ro Requige r1ue LobGMENT oF THE POWER OF
ATTORNEY,

Question 52.—Your answer to Journal Question No. 413

geems rather equivocal, in that after saving ves, you seem to




rainst the presenting bhan far

gl

) ans I n 1 1S a
raise is an imp (

W nk t pa ition entered
i customer thr i attor it ntitled to have
| wit g ( 1 f that attorne wuthorit
ur 1 3 ¢evidence 1 1 1 n f nubliec record
& for instance a registry oflice in Onta r a notary’s office
in Quebec.
BiLr Accerrep UNDER Power oF ATTorNEY—RIGTIT OF

BANK TO RETAIN THE POWER OF ATTORNEY,
Question 53 A\ bill accepted by the manager of Bank

B under power of attorney from drawee is returned to Bank
A unpaid, Bank B retaining the power of attorney., Bank

A being compelled to sue, requests Bank B. to forward t

power of attorney to attach to the acceptance. 1

refuses, on the ground t

iat they must retain it for their
tection, to prove the authority of their manager to accept




the bat ¢
own hand
ha diffic 1 t aris
e mic mad . { y deelit
I mayv e ( 1t nal 1 l¢ 1} T \ t t
nav the acceptar nd Bresarve b avid £t it




Act, or mply endorse a emorandum of date and ledgzer it
s answer referred to in Smit Mere. Law, 3rd Am |

328 Maclaren, at p. 285, would suggest the short

s 4 “per se is of no legal effect.”

(b) In either case notary send notices to the parties
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( ect th tructi No protest for n-a nt
Al ittached, was returned Bank B to Bank A on the
first v after the maturit the bill unps ted
( Irawe f el decline n o1 heine

t hor onl ( t of
1 { | t 1 |
ara I n I 1 {
\ (
f t
\
{ i
i , ¢ ¢
I \ t 1 ( I
| { the to 1 { hill
thie LW
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0 \ " Ara f the States
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CANADIAN BANKING PRACTICE

Birr ar Turee Moxtus SExT By T1HE HoLbER For COLLEC

TION—NEGLECT OF COLLECTING AGEN

FOR ACCEPTANCE UNTIL NEAR THE DATE oF MaTURITY.

Question 58.—A bill dated 30th August, at three
months, drawn by A, in favour of B. on the Mfg. Co.
in the State of New York, was endorsed by B. and dis-

counted with a branch of the Y. Bank. It was forwarded at
¢ by the Y. Branch to their branch at Niagara Falls for col
lection, and promptly sent on to the latter’s Buffalo cor-
respondents, who held it unaccepted until a few days before

matarity Acceptance was then refused, and the bill

was
protested and returned to the Y. Bank. The drawer and en
dorser claim to be released from
151

ainigence 1n the

|

ecause of want of
tion of the bill. Could the amount
be recovered from the Buffalo Bank, and if not, what is the

position of the Y. Bank as regards the drawer and lorser?

Answer—"The above question was submitted t
by the Y. Bank, and by their

counsel
urts we are permitted to

publish the opinion given in the matter, as follows:

“On this state of facts, we cannot advise that the Buf
falo Bank is liable to the Y. Bank for anything more than
nominal dams

ges, If the Buffalo Bank had been a holder
of the bill in the same wav as the Y. Bank, it

been under no obligation to present the bill f

would have
oacceplance
Any obligation on its part to do =o, arose because of its duty
e Y. Bank, as agent of the latter for collection

“We are of opinion that the Buffalo Bank should, as

1 agent, have promptly presented the bill for acceptanc
such a presentation being advisable from the point of view
of the Y. Bank, because of the further security it would
obtain ghould the bill be aceepted, and because., should it be
dishionoured, a right of immediate recourse against the drawer
and endorser would acerue, and that for its want of diligence
in this respect the Buffalo Bank is liable to the Y. Bank in
damages

“ But, bevond merely nominal

mages, the Y. Bank
could not, in an action against the Buffalo

Jank, recover
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except for loss actually sustained by reason of the negligence
of the latter bank, and, on the assumption that the bank’s
rights against the drawer and endorser have not been aflected
by the delay in presentation for acceptance, and that the
drawer and endorser are financially responsible for the

amount, we do not think that the bank has, in fact, sustained

any actual loss by the negligence of its agent. It must be

borne in mind that the Buffalo Bank was the agent of the
Y. Bank only, and not of the drawer and endorser. Had the
Y. Bank been bound to the drawer and endorser to use dili-
rence in pregentation, so that failure to effect prompt pre-
sentation might have given the drawer or endorser a reme ly

against the bank, then, it might well be that the Y. Bank

would have a corresponding remedy against its agent, but, on

the state of facts given us,

is does not appear to be the casc

ACCEPTANCE OF Brrrs Drawx “ox Demaxp.”

Question 59.—(1) TIs a bank justified in paying an
acceptance drawn “on demand ” and accepted payable at the
bank and dated a certain day—if same iz presented two or
three days after the date of its acceptance?

(2) Is a demand draft of the nature of a cheque after
it is accepted, or does it become past due if not presented

where it is payable, on the day the aceeptance is dated ?

Answer—(1) We think a hank is justified in paying on
behalf of a customer a demand bill which he has accepted
payable at the bank, if j

ented two or three days alter the

date of his acceptance

(2) We do not think a demand draft is of the nature
of a cheque after its acceptance.  Section 15 of the Bills
of Exchange Act indicates that if not presented within “a
reasonable time ™ it must be regarded as an overdue bill. We
do not think that this would necessarily involve that the
bank should refuse to pay it if presented after a reasonable
time had elapsed, but it would he more pfudent to ask in-

structions from its eustomer hefore doing so,
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The same question might arise in the case of an overdue
acceptance not payable on demand. The fact that it is over
due does not lessen the liability of the acceptor to pay, and

we should suppose that the bank to which it was presented

would be entitled to pay and charge the item to his account,

it it would be the more prudent course to refer such hills
to the acceptor first, as he might have some defence or offset

available against an overdue hill

BiLes Drawy oN Two or More Drawi ALTERNATIVELY

OR IN SUCCESSION

Z

\\ | not t . und 6 i et 2. 3
[ Exchange Act, | mply orde the payment of ney
md not bills { exchang \\ Il be the holder
rig unst the drawer and acceptor
| ' Drafts the f these forms would not be
l ! | wldressed to two drawees
na nd 1 o | tot | €8 1N SUCCess10T
\s to t ght of t igainst the parties, we
t they w | e 1 the part of t juasi
tors a contra the mor ( | |
ced In e san 18 otl contracts are enforcea
\ { the dr \ X! ! ot n wha V\VI‘ | I
| sue him unless they had an understanding w 1
from the ( tself, whiel iahl
| richts and lia ties of t parties on tl de nts
Id be en Iy teide t law respecting hi f exchan

AcceErTANCE oF Biurs Drawx “oN Demaxp.”

Question 61.—(1) Is a bank justified in marking an
acceptance drawn “on demand,” and accepted payable at the

bank and dated a certain dav—if same is presented two or

three days after the date of its acceptance?
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(2) Is a demand draft of the nature of a cheque after
it is accepted, or does it become past due if not presented

where it i« payable, on the day the acceptance is dated?

tnswer.—(1) We think a bank is justified in paying
on hehalf of a customer a demand bill which he has accepted
pavable at the bank, if presented two or three days after the
date of his acceptance,

(2) We do not think that a demand draft is of the

nature of a cheque after its acceptance Section th
Bills of Exchange Act indicates that if not presented within
i 4 b :uuw“h-[ as an overdu ill
\) that t uld necessarily involve that t
hank sl fuse to pay it if presented afte reasonab

time had elapsed, but it would be more prudent to ask in
|

ructions from its customer before doing o,

The same question might arise in the case of an overdug
acceptance not pavable on demand, The fact that it is over-
due does not lessen the liability of the acceptor to pay, and

ld uppose that the hank to which it was presented
would be entitled to pay and charge the item to mt
but it would b 1 pr rse to refer such hills t
the t, a e might have some de or offset

an overdue bill

PLACE OF PAYMENT OF AN ACCEPTANCE.

Question 62.—A bill dated at Woodstock and drawn «

a party in St. John reads:
“Tav to the Merchants Bank here the sum of

[« this bill payable in Woodstock or St. John?

Lnswer—Tt might be argued that “here ™ qualifies the

order to pay, that is, that the bill is an order to pay the
monev in Woodstock., We think that the word “ here ™ must
be regarded as part of the description of the bank, that is,
that the bill should be read as= if made payable to the * Mer
hants Bank., Woodstoek.,” The place of pavment not heing

designated on the hill it should bhe presented for pavment
I I

to the acee ptor,
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{ Hable by some undertaking in the nature of an accept
ance. the er would have to look to the drawer or issuer of

the credit Tor reimbursement

Bier Hewp ror COLLECTION—ASSIGNMENT OoF DRAWEE BI

rori Marvriry or BinL,

(Question 67. dank A sends for colleetion to Bar
B, draft or note (to be protested in case). Drawee or ma
1sgigns bef maturit What wot be the position of

B to Bank A on the following points?

|
(1) Should draft or note be returned by Ban } on t
1 n ceomin nown
(2) If s0, may not protest be waived to save 1
L LI reumstance
(3) W 1 it he to pl Ban \
a mment, nstr t1o1 ol it opt 1

Bank B in the matter?

test the note at maturnty and return it, 1 the absence
{ other instructions
Birr ror CornrecTion RECALLED AFTER BEING MarkED Goob

Question 68 \ Bill is presented by a collecting banl

on the morning of the day it falls due, and is duly “ marked

good ™ by the bank at which it is accepted pavabl Later i1
the day the collecting bank receives a telegram fi thei

rrespondent to return the bill,  What is the Proper course
for the collecting bank to pursue in view of the fact that the
hill s already been marked good ?

Inswer—~"The bank’s duty in such a ecase clearly is t

its correspondent of the acceptance of the bill hy tl

at which it is payable, and to ask further instruction

It should not permit the cancellation of the “marking ” in |

any event.
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Birn ror CoLLEcTiON—Siovrd e Exporsed ny BANKS

SENDING SaMe ror CoLLEcTioN

Question 6G9.—A bill is sent for colleetion hearing on
the face the stamp of the bank which sent it. The stamp
ghows the name of the bank, the branch, et The iten
is not made payable to the sending bank, and is not en-
dorsed by it

Has the bank receiving this hill for collection any right
to object?

Answer—0One of the responsibilities assumed by the col-

lecting bank is the return of the money, should the prior
endorsement prove to he forged or unauthorized.  On this
ground they might properly ask that the bill should be

endorsed to them bv the bank sending it for coll

1

ection, so

at their recourse might bhe clear

AccerTANCE Herp avrer MaTvriry sy REQUEST or PRior
Parries—Prorest,

Question T0.—An acceptance is by arrangement witl
the prior parties held for ten dayvs after its maturity without
being protested, but at the expiration of that time the drawee
is still unable to pay Is it necessary to then protest the
draft in order to avoid releasing the drawer or endorser?

Luswer—~Assuming the hill to he an inland one, no
protest iz necessary. Notice of dishonour, to be effective,
must be given at maturity, and the holding of the hill by
agreement for ten dayve does not alter this, TIf the “ arrange-
ment * amounted to a waiver of notice, or an admission of the
receipt of notice of dishonour (which it no doubt did) the
parties continue liable on the bill whether asked to repay it
or not. They would only be discharged from this liability,
under ordinary circumstances, by the Statute of Limitations

(or [w;x\lnrnl).
Birr Hewp arrer MarTvriry By CoLLECTING BANK oN 1IN
STRUCTIONS OF OWNER,

Question 71.—A Winnipeg bank negotiates a draft
drawn by one of its customers on a house in Kingston, and
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It seems to usg, however, that the error should not neces-
sarily involve a loss, Either the bill is drawn for an amount
which the customer owes, in which case the paying bank
might get an assignment of the drawer’s claim on the drawee,
or the latter might very properly ratify the payment: or it is
a bill the payment of which by the drawee would entitle
him to claim back on the drawer in whole or in part, in which
event there should be some arrangement possible between
the drawee and the bank which would protect the latter,

* Steele v. MeKinley ™ does not help the matter

» . ] )
Accertep Bion or Excuaxce wrtn Binn or Lapixe At-

PACHED—GOODS NOT UP TO SAMPLE,

Question 73.—A bank holds a bill of exchange accepted
by the drawee, to which is attached a bill of lading for wheat
to the order of the bank. Before the bill matures the drawee
finds that the wheat is not up to the sample and refuses pay
ment, s the acceptor’s obligation on the bill affected by the
defect in the security ?

Answer—~Unless the acceptor could raise such a case
against the bank, as would entitle him to repudiate his aceept
ance in tolo on the ground of fraud or misrepresentation, wi
think that he iz liable for the full amount of the bill. Any
remedy he has would be against the person responsible to
him for the defect in quality of the wheat.

Note.—With further reference to the ahove question the
draft in question has stamped across it “ dociments attached
to be surrendered only on payment of draft,” and written on
it by the manager of the bank which holds it, the words:
“ Bill of lading attached, 500 bushels wheat, ear No. 1,521."
These additions to the draft were on it when it was presented
for .‘lul'!vl;lllu' ;Hll] Hu' l'iH Hl' ‘;ll]ll\! 4]!‘~1'|'“»u| was attached
The acceptor claims that the words written and stamped on
the draft by the bank entitle him to look to the bank for de-
livery of the wheat deseribed in the hill of lading, and that
the bank is in no better position to enforce payment of the

C.B.P.—4
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draft than the drawer. Is this =0, and is the bank in a

wav responsible ?

Lnswer—We think not.  Even if the phrases mentior

were to be taken as representations held out by the bank

ny

ed
to

induce the drawee to accept, they would be fulfilled by the

surrender on payvment of the bill, of the bill of lading actu
ally attached at the time it was accepted
BiLL or Excnaxce Pavasre 1o Ao Magkien Woysax 1y 11
PROVINCE OF QUEBEC

0V n 7h—M avable to a ma
ried woman resid n th g I Quelx whet
gshe has, or has 1 marriage contract, be properly paid
or necotiated on her endorsement alone, and without |
hushand’s consent

It it of pavment or n ition took pl it=ide
| I’rovinee Qe 1 din
it position of the parties

14 r—We are aware of opinion that tl f
the Bil | ] \ t govern with respect to
powers of married woman in the matter of
1 ti es and | exchange, and wherever thes
‘ ! n Quebe they must prevail

N r as her capacity to incur liability as an endorser
18 Cconee I, the Act leaves the matter untouched Nection
22 make ty t ur lability co-extensive with capa
ity to contrac | ler the code she is not able to «
tract, her endorsement on a bill does not ereate anv liability
n her 1= 4 lorser

I'his does not, however, affect her power to endorse or
negotiate a cheque or bill in such a way that the drawee may
lawfully pay it, or the transferee become the lawful holder

Under sections 54 and 55 of the Act, both the acceptor
and the drawer are precluded from denving the capacity of

a payee to endorse, and a subsequent endorser is pr
from denying the regularity of the previous endorsemer

Under these sections, there if a bank sl

accept

1Ls,
a
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cheque payable to a married woman, it is bound to pay it
on her own endorsement, for it is precluded from denying
her capacity to endorse. If the bank iz o bound it clearly
has the right to charge the cheque when paid to the drawer’s
account, but apart from this the drawer also ig precluded
from denying the capacity of the pavee to endorse.
Considering that a bank is bound to pay its customers’
cheques according to their tenor, and that in making a
cheque payable to a married woman, the drawer in effect de
clares (because of such preclusion) that the amount is t
e paid to her notwithstanding any disability she may b
under, we think that a hank in the Province of Quebee is not
only not bound to require the hushand’s authorization, hut
might be liable to itz eustomer for damages should it refuse
his cheque because of the absence of such authorization only
The question being a very important one, we thought it
well to submit

t to counsel in the Province of Quebee, from
whom we received the following reply :

“1 am of opinion that under the law of this Province
“the wife may endorse so as to pass the title to a bill of
“exchange, even though she does not make herself liable.
“and that a plea of her incapacity could not be raised hy
“an endorser, drawer, or acceptor, as they are precluded
“from doing so by the Bills of Exchange Act, sections 54
“and 557

As regards the second part of the question, the effect of
payment or negotiation outside of the Province of Quebec,
we think that the relative rights of the parties would depend
upon the law where the transaction took place. A married
woman is under no disability that would call her endorsement

into question in any P’rovince other than Quebec.

BiLL oF EXoHANGE—REQUIREMENT A8 To THE “ Sum CER-
raiN 1y Moxey.”

Question 75.—~Do you consider a draft drawn pavable
“with bank charges™ negotiable?

Answer—~We would not consider this to be a bill of
exchange. Section 9 (d) of the Bills of Exchange Act




| \
TV
Xty
n
3
for a draft «
the sur

l
nt
dis
railwi
ty of t
the e

1
\et o it nof 1
o have rights agai
| R f
r ) | n
) ent that the
time thev might conside
of the
t A Ul
| a {
I | 1
I v whom the O "
on¢ can the bar ccause it
« | itho the con
shi t vithout
1
I'ece t ) 11 K

e railway company would be to

n to whom they







a6 CANADIAN BANKING PRACTICE

of and entitled to control the grain, he can, by proper means,
give the bank valid security, The security would not, in
any of the cases mentioned, be straight and free from am-
biguity, and we think that the bank should not accept such
security.  As to question No. 3, we do not see how the real
owner could control grain in the hands of a carrier, which he
has stated to be the property of someone else

We think the mode of doing business indicated by these
questions open to serious objections, unless both the owner
of the grain and the bank have a clear understanding with
the purchaser of the grain, and with his bank, if the latter
is brought into the question,

Birr or Lapisa OpraiNen rroyM A Carrier BY FrRAUD AND
Herp By A Toikp PArTY A8 SECURITY FOR AN AD-
VANCE,

Question 79.—Where a hill of lading issued by a publie
carrier to the order of a shipper, signed hy the usual officer,
ig obtained by fraud, can the carrier defend the claim of an
innocent holder who has made an advance against the same
by contending that their clerk exceeded his authority in giv-

ing a receipt for goods that do not exist?

Answer—Under the circumstances stated in the ques-
tion, the carrier would have a good defence to an action by
the innocent holder of a bill of lading. The case of Erb
v. Great Western Railway Company, reported in 5 Supreme
Court Reports, page 149, ik directly in point.  The court
(two judges dissenting), held that a railway agent giving
a fraudulent bill of lading for goods not received by him
was acting ontside the scope of his employment, and that his
action therefore did not bind the company.

For the present the point must be taken to be definitely
settled by authority, although the views of the judges who
decided the above case have been the subject of much adverse
criticism among lawyers,

Since the above case was decided the House of Lords has
held that even where there is no frand, and only a mistake on
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the part of the master of a ship in signing a bill of lading

for a stated quantity of goods, the owner, in the event of
shortage, can relieve himself of his Liability to the extent of
the value of the goods which he is able to show were never
delivered to the master. Smith v. Bedouin Steamship Com-
pany, 1896, Appeal Cases, 70.

Biri oF Lapixag 1o e Orper oF A BANK—Goons DeLiv-
ERED BY THE CARRIER TO SOMEONE OTHER THAN TIF
JANK WITHOCT THE LATTER'S AUTHORITY,

Question 80—A bank cashes a draft accompanied by
a bill of lading drawn to the order of the bank. If the car-
rier should deliver the goods to someone other than the bank,
can he be held accountable by the bank?

Answer.—Assuming that by a bill of lading drawn to
the order of the bank is meant a bill of lading in which the
bank is named as consignee, the carrier could be held ac-
countable. R. 8. O, cap. 115, sec. 5, sub-sec. 1, enacts as fol-
lows:

“ Every consignee of goods named in a bill of lading and
“every endorsee of a bill of lading to whom the property in
“the goods therein mentioned passes upon or hy reason of -
“such consignment or endorsement, shall have transferred to

and vested in him all rights of action, and be subject tc

“the same liabilities in respect of the goods as if the con-
“tract contained in the bill of lading had been made to
“himself.”

Parr PayMeENT oF A Bini—RiGurs oF HOLDERS AGAINST
Prior Parries,

Question 81.—Can a bank accept part payment of a
bill and reserve its rights for the balance against the en-

dorsers hy protest or notice of dishonour?

Answer.~There is no statutory provision on this point,
but the holder of the bill unquestionably has a right to take
a part payment and look to the drawer and endorsers for

the balance.
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Brrrs PAYABLE IN STERLING DrAWN oN Pornts 1v ('axapa.

Question 82.—(1) Can a bank legally pay a demand
draft, payable in sterling, drawn upon it by an English bank,
at a less rate than that provided in section 71 (d) of the
Bills of Exchange Act?

(?) At what rate should a cheque be paid when drawn
in sterling though otherwise upon an ordinary cheque form,
dated, say, Toronto, and sent for collection by an English
bank?

Answer—(1) The rate at which a bank should pay a
sterling demand draft, drawn on it by an English correspond-
ent, ir fixed by section 71 (d) of the Bills of Exchange Act.
I the bill is drawn simply for so much sterling money wirh-
out any reference to a rate of exchange, it should be paid at
the rate for sight drafts at the place of payment on the day
the bill is payable. 1If, however, it is payable at ““the cur-

rent rate of exchange,” this does not necessarily mean the
demand rate. Sixty days’ sight has always been the “ usance
between England and this country, and we think the 60-
day rate would probably be accepted by the courts as “the
current rate of exchange.” If there seems to be any con-
flict because of the bill being payable on demand, it will

disappear if the bill is read in this way: “ On demand pay to

C— pounds sterling, calenlated at the 60-day rate of

exchange.”

(2) 1t would be unusual for a cheque to be drawn in
Canada, upon a Canadian bank, payable in pounds, shillings
and pence. If such a cheque were drawn we think the bank
would have the right to refuse payment, but it would pro-

bably be justified in regarding it as an order to pay the cur-

rency value of a similar amount of British gold, i.e., to con-
vert the sterling money at $£.863. In remitting to an Eng-
lish correspondent for such a cheque it would have to be
treated as drawn for the amount in Canadian currency com-

puted as above, and the exchange caleulated accordingly.
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SterviNg Binn Pavapre ar rne Corrext Rate or Ex-
CHANGE,

Question 83.—(a) A bill of exchange is drawn by a
firm in London, England, on a merchant in Canada, in ster-
ling, at sixty days’ date, to be paid at maturity at the cur-
rent rate of exchange. When this bill falls due what rate
of exchange should be taken in converting it into our cur-

rency ?
l (b) In the event of there being a difference between the
sterling rates of the presenting bank and the bank at which
| the bill is made payable, could the latter bank tender the

holder of the bil! in payment a demand draft on London,
England ?

Answer—(a) See answer (1) to question 82,

(b) A bill drawn on a party in Canada, payable in
sterling money, can only be paid in lawful money of Canada.
The holder is not hound to take a draft on London. The
obligation is one which the acceptor must meet in legal tender
money, which, of course, a draft on London is not. Any dis-
pute as to the rate must be settled just as other similar dis-
putes are settled, in the last resort, in a court of law.

STERLING BirL Pavasre “ar rie CrrrextT Rate or Ex-
CHANGE.”

Question 84—\ sterling bill on a Canadian house
drawn at three days’ sight is expressed to be payvable “at the
current rate of exchange when due.” Ts this payable at the
60-day or demand rate?

Answer—For the reason set out in our reply to question
82 (1) we think this bill is payable at the 60-day rate. The
usance hetween Canada and Great Britain is 60 days’ sight,
and in our opinion “the current rate of exchange ” refers to
the rate for that usance,

STERLING Birrs—RATE oF EXCHANGE,

Question 85—What is the correct rate (demand or
60-day) to charge on a sterling acceptance when due? Why,
custom or law ?

—
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Answer—Under section 71, sub-gection 6, of the Bills of
Exchange Act, the rate fixed for such bills is the gight rate,
unless otherwise expressly stipulated,

If a bill is drawn for so many pounds sterling simply,
it would be payable at the sight rate,

If for s0o many pounds ** at the current rate of exchange,”
that is a stipulation which fixes the rate. The * current
rate of exchange  between Canada and Great Britain is the
60-day rate, that being the established usance.

NINETY-Day BiLrs—RaTe oF EXCHANGE,

Question 86.—What is the proper rate for a 90-day hill
on London as compared with a 60-day bill, and how is it cal-

culated ?

tuswer~"The difference between a 60 and a 90-day hill
should be about half the difference hetween a demand and a
60-day bill.  The difference in each case depends chiefly on
the market discount rate in London. There are, however,
minor considerations which modify the effect of the rate, as
long bills sometimes command a more favourable discount
rate than the shorter hills and sometimes a less favourable

Generally speaking the difference between demand and
60-day bills is 60 days’ interest at the current market rate
in London, the difference in stamps also being allowed for;
and between 60 and 90-day bhills, 30 days® interest at the

Eame rate,

CURRENT RATE oF EXCHANGE—SIXTY-DAY RATE.

Question 87 —In many instances demand letters of
credit drawn in Great Britain payable at the * current rate
of exchange ™ are redeemed in Canada at the 60-day rate
I can see nothing to justify this. The usance between Can-
ada and Great Britain iz a thing of the past. In the old
days of sailing vessels the interpretation of “payable at the
current rate of exchange ™ referred to the 60-dayv rate, but
the Atlantic Cable or * Ocean Greyhounds ™ were not thought
of in those days.
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The question 1 would like answered is this: “ Would the
courts sustain the action of the hanks in only paying the 60-
day rate for demand bills payable at the current rate of ex-
change #"

Answer—"There are two distinet aspects from which this

question can be considered ; the first is the legal meaning of
the phrase * current rate of exchange;” the second is the

fairness or otherwise of the contract when so interpreted.
We have already discussed the first aspect fully, and can only
gay that we think the court would find the meaning well
established, and would not discuss its abstract fairness. The
phrase has been in use for a century or so: its universally
accepted meaning, up to recent vears at any rate, is well
known; it is very generally accepted now as meaning the
60-day rate: and it is difficult to see just at what point it
could have ceased to have that meaning.

As to the fairness of such a rate, that depends on the
circumstances,  One who buys a sterling draft in England,
and through ignorance expects to get as much Canadian
money in exchange as if he had hought sovereigns, is no
doubt disappointed, but why should he expect this? e gets
his €100 bill or credit for €100: even if he buys it at an
inland point the commission to the local bank is (usually)
paid by the bank which draws the bill or issues the credit.
When the English market rate for money is low and the
difference hetween the sight and 60-day rate narrow, there
does not seem to be any hardship in the bank getting that
difference for the use of the facilities it furnishes. It may be
an unreasonable charge when the difference is large, but
credits are usually for small amounts and the result in money
is not usually unreasonable.

As regards bills drawn in Great Britain against sales of
goods, the drawer can (and usually does) fix the rate accord-
ing to hig understanding with his Canadian customer.

Our view briefly iz that the phrase * current rate of
? means the 60-day rate; that this for letters of
credit for moderate sums affords only a reasonable profit;

exchange

that for larger amounts the charge is, under the altered
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Birrn, RecerveDp ror CorLECTION 1t No ProTest " St

\TTACHED NO  INSTRUCTIONS IN  ACCOMPANYING
Lerren,
¢ \ | n \ 1
( I the S not t tter govern!
NS \\} lip accompanying t
ould be rega t | tl te
l ¢ a We thin th n 1 1l case put
uld be car to return t bill | r ose of bu
ness on the next dayv, and then no interests would be injured
by returning the bill without protest I'he party receiving
back a dishonoured bill is in a position to give notice to tl

prior parties, and so keep evervbody on the bill liable to
him I'his would not, wever, apply to the Provinee [

Quebec,

lere protest 18 necess

Biirs Drawx oN Caxapa “ PAvaBLE wiTH EXCHANGE.

Question 91 A\ sight draft for $1,000, drawn in New

¢

York on a firm in New Glasgow, “ payable with exchange,”
is sent to a bank in Ialifax, thence to the agency of another
bank in New Glasgow. The latter agency presents bill and
demands 14 of 1% exchange. On the day the draft is pre
gsented other banks in New Glascow offer to sell drafts on
New York for 14 of 1%. Can the bank presenting collect
more than 14 of 1% as exchange? You might also state
whether the fact of the draft having been sent through a
bank in Halifax, makes any difference as to the rate of
exchange

Answer.—Assuming that what the draft means is that
the acceptor shall pay $1,000, plus the cost of transferring
the same to New York, and that the current rate of exchange
on New York, at the place of payment, is 14%, the acceptor
is bound to pay, and the holder to accept that rate.

What is the proper rate is a question of fact, to be deter
mined as other questions of fact are; in the last resort by

an action at law.
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I'he holder of the draft can collect only the amount of
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Question 9 I'he customer of a Winnipee bank draws
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What rate « g the holder entitled to receive
nswer LI the cheque contaimns no stipulation as to t
rate of exchange, the ho entitled to receive pavment at
e ent rate at Winnip for sight draft S n
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Question 9.3 \ bill of exchange is drawn bearing the
sing, * Accept all drafts Any errors will be rectified at

I« this an unconditional bill

and does the crossinge

lect in any way the rights of chird parties?

Inswer.—We do not thir k that the crossing ts any
body but the drawer and acceptor It an independent
undertaking of some kind on the part of the drawer towards
t 1C( but the acceptance would be unconditional.
Brres or Excmance Acr—Wnar 18 MeEanT By “ 1HHE TiME
| OF PAYMENT
.
Question 9} \ by-law of a municipal ecrporation

authorizes borrowings from the banl repayable on or hefore

15th December e tendered is made payable on 15th

December., With the three davs' grace this makes the amount

pavable on 18th December. If we discount the note can the
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L

(2) The question su ts 1 return of the ¢l jue
was "“ n to 1 1 | L ( nour 1hd LI
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mit of time allowed | 1 Id flicient.  1f notice
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COLLECTIONS SENT TO PRIvATE BANKE]

( n o \ t it customer bhrings in a
not lection, made pava it a private banker’s oflice
na plac vl lere 18 1 hartered 1 I told that

e ( etion nly be forwarded to the private banker's
it his own rigk, and the following notice had been placed in
is pass h vhen his account was opened, viz. :

\Il hills, notes and other securities left with the ban)
for collection will be collected at the risk and cost of the par
ti n » bank only ling If responsible for
the 1! 1

eceived by it, and not for any
formality or mistake occr

omission,

1z in collecting them

When the note matures a partial pavment is stated t
ve been made on the note to the private banker who fails
to remit the money, and also fails financially, suspending pay
ment the day after the payment was made

(1) Can the enstomer bring suit against the bank and

recover the amount paid on the note, hut not remitted hy the
private banker?

(2) Would not the customer have a chance to recover

the amount from the maker of the note? In making the
note payable at this private banker's office, did he by so doing
appoint him the collecting agent ?

The note was returned to the customer, and of course no

charge was made by the bank

Angwer—(1) If the understanding with the customer

2 clearly that stated, then he must be taken to have autl
orized the employment of the private banker as his agent

make the collection, and must bear any loss that may result

C.B.P.—D
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ri n d, it is responsib the agen 1

Where a custome ( t bank 1 | can
( | in { { 1 t
might seem reaconable that the sending { )
agent is a course forced upon the hank by customer’s man
1 ( 1088, | 01 be resp ) ! 1 8
clearl therwise, and most banks, we think, 1 ta the
precaution requiring N who discount or lod for

tior payable at h points, to g \ r of

v on the lines suggested by the notice clipped from

¢ tion 100 If a client ~“l;v~'r\ 1 loca 1iwa
500 barrels of flour with the bill of lading reading “to t
order of John Smith & Co., Demerara, S.A., notify John
Smith & Co., New York,” could Smith & Co. turn over t
500 barrels to a steamship company f rtherance to dest
! nation without taking up the local ay hill

| Answer—We do not think that John Smith & Co. of

New York could exerci ny control over thiz shipment,

but the !(l”\\;t) company would, we

the surrender of the railway receipt

the goods to a stem » company, to he f \ 1 to t
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destination, 1 rdance wit { nder on

t ] sed 1o do =0 by the N¢ \
A Binn Cian ro Fxpol \
NOTICE 1 I \ iovtT Pro 1
¢ ' Is not a y
unpaid bil I | 1
l thout
1 { 1 nas dong ), il WOuLid 1 { 1 hot
1 notice of d wour within the mea r B
\et
1 I'he bank w 1 rta ntiti LT
( weeount w ut protest with a dishonour
1 ed 1t notifies t el that ti |
d Whether or 1 t not ned wa I
for this purpose would depend on its tern If
letter » framed as to indicate that the bill has be
| 1 1 payment { not I (¢
19, sub-s¢ (e), Bills of Exchange Act) le tha
1 mere statement in the lett n
( n
its dishonour
AsSIGNMENTS OF Boox Deprs,
() I} )2 1l an a nmer of b lccounts
v may be created o tl 1 t -
ned 1y that 1 1 wtua
tence and specifically assigned
Inswer—If the assignment is properly drawn so as t
cover future accounts, it will pass them as they arise. It
would perhaps be well that the assignn shou {
names of th prospective debtors
ASSIGNMENT OF Book Dents
Ouestion 10 Is an a nn { h lebts to t
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Inswer—We know of nothing to prevent the bank a
uring security of th nd. 1If given in contravention of
ainy statute respecting preference or ins ney it would
irse be subject to att under such statute
\SSIGNMI 0. Boox Deprs
( \ 1
| 1 t t ebt
d t 1
{ I\ \ t
matte
Book ) I.A
( i\ it !
1 1 ( 1ia
ns,
1 | ] ( 1 ba
Ma 18 ( 1 Bar \ (=ee the a
| ( ( ( 1 t I ) () t
\ t« 1 { t 1 l
( I } 1 Bar o n
(0 ( M 1 Bi cha \ ot
189 ( 1 Chalme I f I 1 N\
( En ) ‘B B
it An & | {
C'or (

BorrowINGs BY A CORPORATION BEYOND THE SCOPE OF ITS

PowERs
Question 106.—Two of the officials of an incorporated
body borrow monev from

ration has no
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power to borrow, which fact is known to the bank. In the
event of trouble can these two officers be held personally

liable, there being no recourse acainst the corporation

JoInT Stock CoMpraNigs—ILi1

It Joy | ear t the
mitation on t P ( e ( 1 11l not
1 I 1N ¢ mor horr | t compan 1 bills
exchange ' Promissor notes drawn,” et el As a
2 | of exc within the meaning of the Bills
Exchange Aet, would not a bar ( tified in advancing
money to a company in the fory f an overdraft, provided
always that they had the account covered before surrendering
the cheq
L nsiwer We « not think that the Amendment to th
Compar \et respect { 1 of t bor ng
nt ( yanie co in overdraft
tha 1 YOr1 ing onab of « | 1 the sense r¢
ferred to in the A \ It I ti eated |
the companv dra ( ( 1 l1s of exchange)
non the bank. the x | vid to be box ng on these
es, beca 1 | f there ar funds
D I the mount the 1 ( ect loan to the cor
pany, and t h plays no furtl rt in 1t
Braxcues oF Bank INTEREST TO BE PAID SAME WHI
SELF-SUPPORTING
0 tion 108 \ bhranch 1 ns 1l disco n
ness has a much lar | f deposits bearing interest
At the end of the vear, there the statements a ar to
ghow no profit | surpl funds having heen used b

the bank generally, what would, in the present conditions of
business, be a reasonable rate to allow the brancl

ow anvthing to such branches, and if

how is their profitableness arrived at?

—




"2 CANADIAN BANKING PRACTICT

Answer.—\We do not know whether any banks make actual
entries for interest on capital supplied by branches, but we
assume that the profitableness or otherwise of the Branch is

tested by computations in which full allowance is made for

this
At any rate, we think this should not be less than 4 per

cent, nor more than 5 per cent., but th proper fizure is a

matter as to which opinions may

well vary

CANADIAN BANKI

AssociatioN Crearing Houss

Question 109.—Should not the word “or”

4 r” on sixth line
of C'learing House Rule No. 14 be “on ”?

Will you e an illustration of the working of
Rule 14, The first sentence containg 150 words, and its
1 ming 18 not as clear 1 1t be

In r—(1) 'l uld be on

(2) 1 rule referred dea \ dingl 1
plicat ns, b t nit s clea nd we doubt
t« d be simplific ery muc It is intended to e 1
ast re for a reason the 1 which have balances
irainst a defaultin bank prefer not t 1 thel ems

turned, but to get the benefit of the balances due the de

faulting bank by other banks, a right which under some cir

tances might be very important. The phraseolog

cted by the fact that the defaulting bank does not owe

wrostand a8 a creditor of, the several banks in the Clea

House, but owes its debtor balance to the chairman of

(Clearing House (Rule 11, clause 3)

er that some person or body shoul

Graxp TrRUNK RAmLway aAxp Canvapian Pacirie Ratnway

Ay CHEQUES,

Question 110.—Are the vouchers issued by the Grand
Trunk and Canadian Pacific Rail companies, cheque

I
An article in the Engli ¢ Bankers’ Magazine ™ for April

calls attention to a judgment declaring that even cheques
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on a bank requiring the receipt of the payee to be attached,

do not come under the Bills of Exchange Act.

Answer—A cheque must be an unconditional order to
pay and must be addressed to a bank. We are inclined to
think each of the documents referred to would be held to bhe

addressed to a bank. There does not appear to be anything

in the case of the Grand Trunk order which can be gaid to
make it conditional. No receipt seems to be requived before
payment is to be made. The better opinion would seem
to be that this document is a cheque
The Canadian Pacific order requires, in case of
{

ment by an agent, that it be first * properly endorsed,” and

the form of receipt being upon the back of the order, a

‘ proper endorsement ™ would possibly be held to be a signa-
ture of the receipt, and nothing less. But there is nothing
in the body of the order—that portion of the document

which directs the Bank of Montreal to pay to the order of

the payee—expressly making the ening of the receipt a
ndition without fulfilment of which the bank is not to pay,
nd we do not find anvthing h satisfies us that in the

1se of the bank, such a condition is implied

“ (oo For T'wo Days oxLy.”

HEQUE CERTIFIED BY A BANI

Question 111.—Can a bank refuse payment of a cheque
which it has marked “ good for two days only ™ if presented

after expiration of the two days:

{nswer—We think that after the two days have expire!
the cheque must be regarded as if it had not been marked by
the bank, and if there are then no funds its refusal would

seem to be in order

Cueque CErTIFIED “ Goop For Two Days oNLy.”

Editing Committee Journal of the Canadian Bankers’ As

gociation, Toronto:
Dear Sirs,.—The replv given in the Journal for July,
1899, to |'{111'~[i4l|] No. 111, is =0 entirely at variance with that

which has, T believe, hitherto been the accepted view of the
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matter, that I may perhaps be pardoned for drawing vour

attention to it. Writing from memory, 1 think I am correct
in stating that this question arose some vears ago in a very
mportant way, when the tenders for the construction of the
(‘anadian Pacific’ Railway were under consideration by the
Government at Ottawa

he Minister of Railways, Sir

(harles ']'tu.;, I thir refused to accept the deposit made

)y one of the tenderers on ground that the cheque had
| '

been marked good by the Bank of Montreal, Ottawa, with a

time limit attached. As soon as the question arose it was at
wee refer: we were told at the time, to the authorities of
that bank at head office, a the reply was madc that the

dered good until paid, in spite of an)

limit attached to the acceptance

I'his answer was in accord with the view held by bankers
enerally when the dispute arose, and T remember it was the
cause of a good deal of angry discussion in the press at the
time

If the cheque is charged to a customer’s account at tl

| same t that it is marked good with this qualificatic W
t ceeptance to be cancelled Is the time limit really

[ any effect legally, because I have been instructed that it

I submit these remarks th the utmost deference and

pury making the matter still more clear

|\ thir that t 1 rw have giver ect ['he
fact that the bank in t case cited had declared that t
cheque would e nsidered d until paid does not affect
the question. It merely meant that they were will to
! go beyond the contract entered into on the cheque, and in
that particular instance it was done because the dr of
the cheque partic ished it to be held g ind the

limitation in the acceptance was an error on the part of the

officer who marked t cheque
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On the general question we think that when a cheque is
marked with a time limit the bank might regard itself as free I
from liability thereon, and reverse the debt to the customer’s
account after the expiry of the time, although in practice
it is quite unlikely that either the customer or the bank

would wish to do this. If, however, the customer were to

say to the bank under such circumstances: “ You are no

“longer liable on the cheque which you marked a week ag
‘and charged to my account. I wish you to reverse this
“entry and to pay other cheques which I have drawn.”

think it very doubtful indeed whether the W 1 not

liable for damages if it should refuse to honour cheques
|

extent of the balance which tl iceount” would

how after reversing the entry for the marke hequ
I'he “moral ™ of the whole matter seems to be that banks

should not accept che except the absolute forn

CHEQUE MARKED “ Goop ror Two Davs oNvLy

(Question 112.—A correspondent writes

In vour issue of July, 1899, vou have answered the g
on No. 111, which ig: Can a bank refuse pavment of a
heque which it has marked * cood for t davs onlv.” if

presented after the expiration of the two dave? “ We think

that after the two davs have expired, the heque must he
I'¢ ’.1" "l’ "‘ ny t l{' Y}r' ! I -; Th in 1!
if there are then no funds, its refusal w em { i
rde

Will express the o) n that this ar

r does not appear clear to me, as in accepting the chequ
ind stampi t wdd Tor t lavs o1 t 10 nt L
the maker of the cheque has been debited ar the an nt
deducted from the balanc Sho | derstand that u

mean that the debit entrv be cancellod 1 the an it of

the debit recredited if the cheque is not presented for pay

ment within two days of its acceptance by the bank?
desides, on general principles, T am of opinion that the

acceptance of a cheque hy a renders it liable to the samq




extent as 1ts acceptance of

by a foreign customer, and its respongibility cannot |
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a bill of exchange drawn upon it

affected by limitation

I have always been under the impression that the

r of cl

leques “good for two davs onlv” was onlv 1«

vent accepted cheques from remaining outstanding

What protection would there be to payees of cheques
d n a different place than where the cheques are pa
le, if 1 acceptance of a bank can be declared void on

of unavoidable delay in presentation
) ' | bject was more fully discu thi
of the Journal for October, 1899, and efer
t v there said Our ar r to Question 111 18
ed t 1 t L at 1 1t It t eX] 1L1or
two days t bank’s liability on 4 ( ' |
{ drawer therefore 15 a rht )} reque he bank t
¢l the entry 1n his account
No doubt the weeptance ol a che !
ma it lable to the same extent a
il n any nary bill of exchar I'he point i t
weeeptance good for two days only
1K11 1 ull, but or 1L =p na ol «
ment, lun We =ee 1 1 p I this
tl 1=¢, lor of c« e 1 person | nd to ta
Qe If one el to do =0 he ki t 1if not
nted within the time t payment t necessar
wranteed by the bank
I'he hts of holder [ cheques w aire accepted in
proper way differ materially f t e of holde {
eques  aceepte nditionally on their being presented
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{nswer.—We do not think that the ordinary contract
between a bank and its customer obliges it to accept or cer
tify cheques. We think that all it is bound to do is to pay
the cheques on presentation if there are funds. The most
that could be said would be that the bank should not refuse
to certify cheques issued by its customer, when there had
been a long established practice on its part of doing so, with

it reasonable notice We think, however, that when a

cheque is presented by the customer him no question of

this kind could arise.
CERTIFICATION OF A CHEQUE BY THE DRAWEE BANK RiGi1

OF THE BANK TO CANCEL 1TS ACCEPTANCE AFTER DI

anded by a ba to

t at the bank on which it is d

as the cheque marked good, however
bank, who declines to receive it because it still appear

the property of the bank for whom he is acting. He ret

to the drawee bank and asks them to pay it, wherevyon the
ancel the acceptance and inform him that it was given under
mistake ; that mgh the party made a dej t was t
cover a previous overdraft, and there were & n¢
Had the bank a right to cancel their acceptance
{nswer I'he question is asked with reference to a

heque drawn on an American bank In the United States
t seems to be nitted that under such ces the
bank would have a right to cancel the cer f the
cheque.  See “ Daniel on Negotiable Instruments,” 4th edi

tion. The passage is too long to quote, but is to the efTect

that the certification of a cheque may be revoked provided ne

change of circumstances has occurred which would rendex
for such a right to be exercised
t seems r to have come up in a Canadian
n by vinst thi iew, that an
mpleted de I evocable, and that the




%8 CANADIAN BANKING PRACTICF

ordinary mode in Canada of marking a cheque good is in
effect an acceptance It is not clear, however, that the samc
results would not follow here as in the United States
CERTIFIED CHEQUE—WoULD THE DrAwWEE BaNk BE JUSTI
FIED IN REFUSING PAYMENT oN THE Drawer's Ix

STRUCTIONS ?

Question 115,—~Would a bank be justified in ref

sing
pay a certified cheque if instruction wd been received fror
the drawer to stop payment
Ihe bat by « 1 I accepting a « 1
nas com Lo privity the pa ar drawer’s
to count nd ment 18 at an «
('rossep Cireov:

Quest 11¢ Would a ( wadian t 1
payin ( 1 tl \ 1 T s the face take it
that if a cheque were er Bat of M 1
t v | 1 t to the redit of the pavee's ac nt i

W that t woul ave to be dey ed to the in s
¢ t, and et ( uld not rallv pa the it

| \ teller would not | avin \

( t ra ( ed (

\ ) I \

1 he '} to w t 1s

( I t a \ Of « \

{ ( I irt ot 1 1
« t mat | 1 1 1
o) Sl
( or B K OFFICIAT
¢/ |  wit Canadian ba !
| bantd of Y
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the retiring manager or other constituted authority to i m
¢ other banks in the (

L nswer Notice of a change of the manager 1 t
ant of a branch is not usually given by Canadian ba ex
ept to their own branches, ts and corresy lents
CHATTEL MORTGAGE ON Growing ('rors WHERE L I

GAGED TO ANOTHER PARTY

1 8¢ the Will the t 1 tra
again Lther t 1 ta pa
| ['he 1 n thi | t
0 Bloom 1 I er, rej
\ il Report | ] 2, the d 1
\ mortgagor aft efault f r
pon the mortgaged land are concerr t position of
at s rance, and t by givii 1 tel
upon the crops confer a title thereto, n the
“ chattel mortgagee to the prejudice of the mortgages

ind, or any one claiming under him, who has entered into
‘ possession of the land before the crop is harvested.”

The result of this decision is that the mortgagor car

chattel mortgage grant to the chattel mort (

interest in the growing crops as he himself t
interest is subject to the right of the mortgagee of {

to enter, upon default, and take possession of the |
cluding the crops, t! : chattel mortgagee would have no clain

against the mortgagee of the land, because he took possession

and removed the Crops.

ALTERATION OF A CHEQUE AFTER CERTIFICATION BY THE
BANK,

Question 119.—A draws a
$1,000; gets it certified by his
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| B. B finds he does not need it and returns it to A, hut omits
to endorse it. A changes “ order ” to “ bearer ” and initials
the alteration; then presents it to the bank for payment
The bank, however, refuses to pay the cheque, and allows it

i to be protested on the ground that the cheque has been altered

since it was marked. Is the bank right?

Answer.~—We think the bank is technically right, as the
alteration of the cheque without the bank’s consent, avoided
it, and the bank could s!l'i\(l.\ decline to cash it. Substan
tially, however, the drawer would not lose the thousand dol

lars. It would work out in this way: The drawer of a
! cheque may at any time before payment countermand the
cheque, and as between the bank and the drawer, the bank
must upon the countermand decline to pay and still hold the
money for the drawer. If, however, the payee gets the
‘\ cheque marked at the bank, then the drawer cannot counter
| mand ; but should the payee not get immediate payment, and
ghould the bank subsequently fail or refuse to honour the
cheque, the drawer would not be liable upon it to the payee
But we think that where the drawer himself gets the cheque
i) certified he can still countermand it before he has parted
‘ with it; in other words before the bank has become liable to
anyone but himself upon it. If, therefore, in the case put,
the drawer before sending the cheque to B had changed his
mind and cancelled the cheque and handed it back to the
bank, the bank would have had to reverse the entry and credit
. his account again with the amount. The payee having re
turned the cheque to the drawer, and it being lawfully and
beneficially in his possession, we think he would have the
game right to cancel it and countermand its payment
Had he done so the bank would have been hound to
restore the amount to the eredit of his account, and he then
might have drawn a new cheque and got it cashed. He
| clearly had no right without the assent of the hank to alte:

the existing cheque, and ask to have it cashed, .

CHEQUE wiTH THE AMOUNT EXPRESSED IN FIGURES ONLY

Question 120.—The amount of a cheque is expressed in

figures only, both in the body of the cheque and in the mar-
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gin. Has the bank a right to refuse payment of a cheque
go drawn, for which there are funds?

Answer—We cannot find that the courts have ever con
sidered the case of a cheque drawn as above described, but
the bank’s rights on the point mentioned do not depend on
the law, so much as on the agreement between it and its
customer, which agreement is chiefly to be implied from the

course of business and the custom of banks. |

The courts would probably hold that such a cheque was |
a valid instrument, and they might further hold that the ‘
bank was bound to honour it. We think, however, that by |
virtue of the custom requiring customers to express the
amount of cheques in words, the contract of the bank to pay
is conditional on the cheque being drawn in the usual wa
and that it would be under no responsibility if it should

decline to pay until the cheque was amended, especially i

the reason for the refusal, and the fact that funds were held
to meet the cheque when properly filled up, were explained
to the party presenting the cheque. It could scarcely be
said that a refusal for such a reason would work any injury

to the customer's credit.

Craere Drawy BY A Firym To THE ORDER OF ONE OF THE
PArTNERS, CASHED BY ANOTHER BANK AND LosT IN THE
MatLs—FarLore 1o NoTiry ENporser or DisnoNoUvr

Question 121.—1. A post-dated cheque drawn by

on an American bank in favour of one of the two partners
i the pavee

A~
Canadian

in the firm, was cashed by a Canadian |

who endorsed it, and it was lost in the mai
hank applied to the other partner, who was winding up the
partnership business, for a duplicate, and also notified the
endorser of the loss, receiving the latter’s assurance that a

licate would be issued. This has not been done, although

two months have elapsed. Has the bank any recourse against

the endorser as suci., or against him as one of the drawers?

The other partner ig now insolvent.
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(2) Would proof that there were no funds for the
cheque affect the endorser’s liability ?

Answer.—(1) The payee, as endorser, is probably dis-
charged from liability by want of notice of dishonour, al-
though his promise to procure a duplicate might be held to
excuse the notice, It is not excused by the loss of the choque,

He is, we think, liable as one of the drawers. The
delay in presentment would not discharge the drawers unless
they cuffered actual damage through the delay.

The Canadian bank should present a copy of the cheque
for payment and give the drawers notice of dishonour; they
can then proceed in the ordinary way.

(2) It would not follow that the cheque would be re-
fused because there were no friends at credit. If it could be
aflirmatively established -that the endorser knew there were no
funds, and no arrangement for an overdraft, notice to him
of dishonour would probably be unnecessary.

CHEQUE CASHED BY A BRANCH 0F A BANK OTHER THAN THE
BraxcH oN WHicH 1T was DRAWN—SENT FOR COLLEC- {
TION AND LosT 1IN Marrs, |

Question 122.—A cheque on a bank in Hamilton in fa-
vour of A was cashed for him by a bank in Toronto. It was
forwarded by mail in due course for presentment, but the
letter has not reachied its destination, and the drawer has
since failed. What are the bank’s rights against the drawer
of the cheque and against A?

Answer—Under clause 46 of the Bills of Exchange Act,
“delay in making presentment for payment is excused when
“the delay is caused by circumstances beyond the control
“of the holder.” Delay through loss in the mails is, we
think, such as comes within this definition. The bank’s
rights against the drawer and endorser of the above cheque
are therefore just such as they would be against similar
parties to a bill which is not due, and they continue liable
thereon until the cause of delay ceases to operate.
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The bank’s remedy in the case is provided by sections
68 and 69 of the Act. It has a right to demand a duplicate
“heque from the drawer on giving suitable indemnity, and if
this is then duly presented, and, if dishonoured, notice given,
guit can be brought against the drawer and endorser.

Cerrieiep CneQue PAYABLE To THE DRAWER'S ORDER —
SUBSEQUENT GARNISHMENT oF Fuxps ar Crepir or
AccounT,

Question 123.—A customer of a bank draws a cheque
on it in his own favour for the full amount of his balance
and has it accepted. The following day proceedings equiva-
lent to garnishment arve taken by his ereditors, and any bal-
ance due him hy the bank would have passed from his
control.

On the day following this, the customer presents the
cheque for payment. Should the bank pay him the money,
any sums due by it having been legally attached ?

If the cheque were presented by a third party, what
would be the position of the bank?

Answer—We think that the attachment would prevent
the bank paying the amount of the cheque to the customer
under the circumstances mentioned.

Its right to pay a third party would depend on the
nature of the so-called “acceptance.” If it were such as
would be held an “acceptance ™ under the Bills of Exchange
Act, the rights of the third party would of course prevail.

CERTIFIED CHEQUE—RESPONSIBILITY WHEN BAxk Farns
BEFORE PAYMENT OF,

Question 124.—A cheque on hank “ B ™ is deposited with
bank “ A ™ by Jones & Company, who endorse it.  Does bank
“A” release Jones & Company when it gets the cheque
certified by bank “B™? If so, does it not leave bank “ A ™
without redress, for if, instead of certification it had asked
for cash, bank “B ™ would no doubt have said, * Send it in
with your depogit to-morrow.”

CB.P.—6
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This of course refers to such circumstances as those
mentioned, where bank “B™ suspends immediately after

v48 -
certification,

Answer.—Bank * A can protect itself fully by demand-
ing payment, and if this is not forthcoming. by treating the
cheque as dishonoured. 1If, because of its unwillingness to
take so extreme a step, it chooses to be put off by bank = B ™
in the way mentioned above, and the latter suspends, “ A"
must take the consequences of its complaisance,

If there be doubt as to the solvency of the bank, the
only safe course is either to demand payment or presentation
or not to present the cheque at all in the afternoon, but send
it in the ordinary exchanges next morning. If then dis-
honoured, the holder can charge it back to the depositing
customer, as the presentation in such case would be made
in due course.

CHEQUE CrosseD BY PAYEE BANK Pavapre am Par ar A
BRANCIL OF ANOTHER BANK,

Question 125.—A customer of a bank at St. Hyacinthe
which has not a branch in Montreal, presents his cheque on
the St. Hyacinthe Bank, which the latter at his request stamps
“payable at par at the Merchants Bank of Canada, Mont-
real,” adding thereto the initials of one of its officers.  Would
the St. Hyacinthe bank be bound to honour the cheque if
presented either by the Merchants Bank of Canada or the
party to whom the cheque was sent?

Answer—TIt would seem clear to us that if the Mer- |
chants Bank should cash the draft on such a crossing they |
would be entitled to look to the St. Hyacinthe bank for its
payment, not on the ground that the cheque was accepted
or marked good, but on the ground that the drawee bank
had requested them to pay the cheque on its behalf. The
stamp and initials, we think, constitute such a request.

The position of the party to whom the cheque was sent
is somewhat difficult, and we should hesitate to say without
further consideration that the St. Hyacinthe bank would be




CANADIAN BANKING PRACTICE 85

bound to pay the cheque to him, although it would seem rea-
sonable to have the bank responsible to this extent in view
of what they had placed upon the cheque,

CHEQUE DaTED JANUvARY, 1899, OFFERED FOR DEPOsIT Iy
Jaxvary, 1900,

Question 126,—~A customer wishes to deposit with his
bank, on 5th January, 1900, a cheque drawn on another hank
dated Sth January, 1899, 1s the bank justified in refusing
to take it on deposit only because it is dated a vear back,

Answer—We think the bank should not refuse the
cheque only for the reason stated. We cannot see what risk
the bank would run in taking such a cheque on deposit, al-
though of course the bank may take or refuse to take on
deposit whatever items it chooses, The most that could he
said is that the cheque might be held to be overdue under
section 36, sub-section 3. That would not, however, lessen
the responsibility of the customer to the bank if it should
be dishonoured.

Deracing A Disnoxovren CHEQUE.

Question 127.—A cheque has been dishonoured, and is
charged back to the account of the customer from whom it
was received.  When charging it back the ledger-keeper
marks the cheque with the folio and his initials. The cheque
is subsequently honoured by the bank on which it is drawn,
but some difficulty is created by the figures and initials al-
ready placed on it. Do you not think the action of the
ledger-keeper in question open to eriticism ?

Answer—The action was certainly open to eriticism.
We do not think it is a good practice to treat a dishonoured
cheque or bill as the entry voucher in debiting it back to
the customer, as the item is thereby liable to be cancelled or
mutilated.
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Disttoxoviep CneQue—WnoeN May Save pe PROTESTED.

Question 128—Can a dishonoured cheque be protested

hefore the regular bank c¢losing hour?

Answer—Neither a cheque nor any other hill of ex-
change can be protested before three o'clock (see section 51,
6B). This, however, has nothing to do with the time for
presentation.  If the cheque were dishonoured at ten o'clock
in the morning, it conld then be handed to the notary, and he
ould, without further presentation, complete the protest at

three o'clock.

CHEQUE—DELAY IN PRESENTMENT For Pavmest.  Re-
COURSE AGAINST THE DRAWER,

Question 129.—A gets B to give him his cheque on bank
Y for $500. He asks bank % in the same town to cash it
and hold it for a week without presenting, at the end of
which, he, A, will take it up. If he fails to do so and the
cheque is refused, would bank Z have a valid claim on B
(a) if the cheque were dishonoured for want of funds, (h)
it B had countermanded payment ?

Is B responsible to a holder for value, until discharged
hy the Statute of Limitations, notwithstanding any delay in
presentation which does not cause him actual damage?

Answer~We think the drawer of the cheque is liable
notwithstanding the non-presentation of the cheque for pay-
ment, until relieved by the Statute of Limitations: unless
he suffers actual damage through delay.

CueQue DisoNoURED AND Patp ArTER soME DAvs™ Diray
Horper's Rigiur 1o INTEREST,

Question 130.—A cheque dishonoured on 9th April is
to be paid on 15th May. Has the holder a legal ¢laim on the
drawer for interest?

Answer—~A cheque is a bill of exchange payable on
demand.  The cheque was presented and dishonoured on
April 9th. The holder may recover from the drawer the
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amotnt of the cheque and interest from time of presentment
for payment. (Bills of Exchange Act, sees, 72 and 57).

CreQue Draws ox AN Avreren Forar,

Question 131.—"The name of the bank printed on a
cheque was ruled out, and that of the one at which the drawer
kept his account written in.  Would this under any circum-
stances be a material alteration?

Answer—~Any change made in a cheque before the
drawer signed it is not an *alteration™ in any sense. 1f
the change were made after the cheque was issued, it would,
of course, invalidate the cheque, and the question sometimes
arises as to the propriety of paying a cheque drawn on an
altered form where the alteration is not initialed by the
drawer.  Ordinarily, no doubt, the surrounding circum-
stances justify the payment of such a cheque,

CueQue Drawy “ PaymexTt ¥ FuLn or Accoust "—Rianr
or Drawer Baxk 1o Rercse 1o Pay,

Question 132.—Has a bank any legal right to refuse
payment of a cheque—or is there any custom to warrant their
doing so, there being funds for the same —on which is inter-
lined * Payment in full of account,” or any similar wording ?

Answer—We do not think a bank has any right 1o refuse
a cheque merely because it contains a statement of the pur-
pose for which it is given. So long as it is an unconditional
order on the bank to pay the money, they are hound by their
customer’s instructions,

CneQue Exporsen ny A Rerusat oF Party Pre-
SENTING TO ENDORSE.

Question 133.—A presents at the drawee bank a cheque
payable to the order of B and endorsed generally by the latter,
which he himself declines to endorse. Can the hank refuse
payment until he does?

Answer.—The bank has probably no right to demand
A’s endorsement, hut it has the same right to withhold pay-
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ment until it is satisfied that the endorsement of B ig in
order that it would have if B, being a stranger, presented

the A}I(t|l|l‘~ in person,

CHEQUE  ENDORSED BY DPRESENTING BANK, “ DErosit To
CREDIT OF " (PAYER).

Question 134.—Is a bank justified in refusing payment
of a cheque which is not endorsed by the payee, but has been
endorsed by the pavee’s bank as follows

s [l,[.“u_z.d to credit of (payee), A. B Manager,”
such an endorsement being guaranteed by the depositing

{nswer—This is not A, B.’s endorsement, and the prac-
tice is open to objections, but an item would usually be paid
on such an endorsement and guarantee, The drawee bhank

would, however, be quite justified in refusing it.

BiLL For CoLLECTION RECALLED AFTER BEING MARKED Goob,

Question 135.—A bill is presented by a collecting bank
on the morning of the day it falls due, and is duly “marked
good ” by the bank at which it is :It'lv‘[l!wl payvable, Later
n the day the collecting bank receives a telegram from the'r
correspondent to return the hill. What is the proper course
for the collecting bank to pursue in view of the fact that the
hill has already been marked good?

Lnswer—~"The bank’s duty in such a case clearly is to
advise ite correspondent of the acceptance of the bill by the
bank at which it is pavable, and to ask further instruction.
It should not permit the cancellation of the * marking ™ in
any event,

ForGgep CHEQUE Castep Y THE Drawee BaNK.

Question 136.—A cheque endorsed by the payee to a
third party is presented by the latter to the bank on which it
was drawn and duly honoured. Tt subsequently transpires
that the drawer’s name has been forged by the payee.

——
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Would the bank have any recourse against the endorsee
who was ignorant of the forg

oy when he obtained payment
from the bank?

Luswer—"The law is quite clear that a bank is bound
to know the signature of 1ts own customer, and that it pays
a forged ('Il'i'lll' at 1= own |u‘|‘|[. In the case stated, the
hank would have no recourse whatever against the innocent
party to whom it paid the money. The position of the bank
is analogous to that of the acceptor of a bill, who by section
54 of the Bills of Exchange Act, is precluded from denying
the genuineness of the drawer’s signature,

Forgep CHEQUE PA1p trovan tHE CLEarinGg Houvsi
Ricnt or Paving BANkK 10 RECOVER,

(uestion 137.—1f a bank pays a cheque drawn on itself
through the Clearing House, and gome days afterwards dis-
overs signature is a forgerv, can it recover amount from

the bank to which it was paid?

Answer~No. The drawee who accepts a bill is pre-
cluded from denying the genuineness of the drawer's signa-
ture, o that if a cheque were accepted by the bank it could
not (under ordinary circumstances) object afterwards to the
holder that the drawer’s signature was forged. Bills of Ex-
change Act, gection 54, sub-section 2,

When a cheque or bill is paid the same rule applies as
regards the party to whom the money was paid,

Pavyext or Foraep CHeque 1o INNocExT HoLber,

Question 138.—A customer of a bank deposits an un-
marked cheque drawn on another bank for credit of his ac-

count.  This cheque is sent into the bank it is drawn on,

rough the Clearing House (unmarked) and is then ac-
cepted and paid. A month later, the paying bank discovers
the cheque was forged, and calls on the bank, from whom
they received it, to refund them the money. As acceptors,
are they not precluded from denying the genuineness of the
cheque?
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Luswer I'he law is quite ¢l that a bhank is bound
to know the signature of its own customer, and that it pays
L Torged cheque at its own peri In the case stated, t
bank would have no recourse whatever against the innocent
party to whom it paid the money I'he position of the hank
is analogous to that of the acceptor of a bill, who, by sect

A1 ool the Bills of Exchange Aet, is precluded from

enuineness of the drawer’s signatur

Rervsan or Baxk 10 Pay Cestomer's CoeQue vor Woien

riEReE Anve Fusps

Question 139.—May the teller of a bank refuse to cash
a cheque which is correet in every particular and for wl
there are funds? The cage in mind is one where the teller
had accidentally become aware that it was the drawer’s inten

tion to order the bank not to pay, but the teller knew of 1
reason why the drawer should stop pavment, and no such
|

notice had been received by the bank when cheque was pre

sented

Luswer—As the customer who drew the cheque is the

only person who would have any right to complain of i

refusal, and as the teller’s action was in accordance with
his wishes, although not formally notified, the refusal was
in order. We think the teller took the risk of the drawer
changing his mind, and of making the bank liable for hay

ing refused a cheque for which there were funds

Nor SUFFICIENT FUNps,

Question 140.~-A has a cheque of $80, signed by B, on

wr savings department, but B has only $10 to his credit; is

he bank justified to pay to A the balance remaining to B's
account without any notice? What would vou think of a

debit slip on B's account to withdraw the balance remaining

to his credit, and apply that amount as a partial payment on

the he

k of the cheque?

Answer—"The bank should refuse payment—* Mot sufi

cient funds.”
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INSUFFICIENT Fuxps vor A CHeQue,

Question 141, Would vou think it well to amend the

law =0 as to give to the holder of a chegue Tor which there
e sullicient funds, a vight to receive whatever amount there

mayv be at eredit of account ?

Luswer.—We think that it is now permissible for a hank
to accept a cheque for part of its amount, and ol course,
stihsequently to pay  the partial amount, but it is not

abligatory, and we think that as a practice it could he open
to objection.  As far as the interests of the banks are con
cerned we think that anv legiglation giving the holder of an
unaceepted cheque rights against the hank would be highl
undesirable. At present banks are responsible only to their
own customers for what they do, or omit to do, in respect
to any unaccepted cheque, and to alter this position would

involve gerious consequences,

Ricirs oF e HoLper oF A CHEQUE AGAINST THE DrRAWE

BANK.

Question 142.~—In your reply to Question 111, you say
that the acceptance by the banks of the cheques for part of
their amount would as a practice he open to objection
Would you kindly state the principal objections?

(2) You also imply that to give the holder a right to
demand payment of part of the cheque when there were
insuflicient funds for the whole * would involve serious con
sequences.”  In “ Girouard’s Bills of Exchange Act, 1890,”

p. 260, the case of Gore Bank v, Roval Canadian Bank, 13

. ig quoted: “If a bank refuse to pay a cheque, hav-
ing sufficient funds of the drawer for the purpose, the holder
can compel payment in equity.” If this rule holds good it
might be in the interest of all to extend it to a case of * in-
sufficient funds.”

Answer—(1) The chief objection is the trouble and risk
of error involved, for which the trifling profit derived from
the class of accounts where such things might happen would

never pay.
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(2) The remark cited is contrary to the well-recogn
rule, that until a cheque has been accepted the he 1
i privity with the bank, and no one can proceed against it
in connection with ¢ cheque except the drawer It had
notl to do with ¢ merits of th 1se, but was a mer
passing remark

As to the congequences of a change in the law, the fo
owing among other considerations mayv bhe mentioned

If the der had a right to demand payment it
involve a duty on the part of the bank to pay on his demand
[ it held funds, and a consequent responsibility to him fi
anv error in refusing pavment \t present, whether
bank pays a cheque or refuses it, if it refuses one chequg
and immediately afterward pays another, 1if it overlooks
credity, or charges the customer with a wrong debit, the mat
ter 18 one which affects only the bank and the customer, ar
a reasonable and friendly settlement of any mistake is in
practically every case assured It needs little imagination

to forecast the difficulties that would arise if the bank had
to reckon with a holder who was (or thought he was) un
Justly treated ['o give such a right to holders of lj’““;‘w“
for which there are insuflicient funds i open to other prac
tical objections, such as the labour and rigk of error it woule
involve, and the endless disputes which might he expected

to res

CHEQUE—GUARANTEE oF ENDORSEMENT,

Question 13 \ cheque payable to “ Samuel Smitl
OT( is endorsed :
* I"ay to the order of Bank......
“ ]i,],m”.q! to eredit of......

* Samuel Smith.”

Can the bank on which it is drawn legally refuse pay
ment unless the endorsement is guaranteed by the depositing
bank ?

Inswer.—This is in our opinion a restrictive endorse-

ment under section 35, Bills of Exchange Act, but o far as
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any dealing with the item governed by the * Rules respect
ine Endorsements ™ a guarantee is unnecessar Under =
tion 7 of the Rules the deposit by the ¢o ting bank makes

the latter a guarantor of the endorsement

The leg. ights of the parties are, however, not touched
by these Rule [nder sub-sc 3 of section 35, Bills of
Faxchange Act, the endorsee in th S \.m‘.i,”y}.w ir to have
a right to receive payment of the hill, and to sue any part
whom h endorser could have 1l W therefore

pinton that the drawee bank cannot lega refuse payment
Cueque Bearing e Worps “Ix Frrn or Accoust

Question 144.—A cheque payable to wder contains the

words = in full of account to date.” Tf the cheque is used

does this discharge the liability of the drawer to the payee

of the cheque?

Inswer—11 the pavee notifies the drawer that he is not
satisfied to accept the cheque in full of claim, but only
as a payment on account, the phrase quoted would not affect
the rights of the parties. If he receives the cheque wi {

giving such notice, it would probably be held that he had
settled the debt due by the drawer, for the amount of the

cheque, and ¢ leased him from any further c¢laim

CrurQue Lost i MAIL—RI1GHTS AGAINST CUSTOMER FROM
WHoM RECEIVED AND AGAINST ENDORSER.
Queslion 145 \ customer deposits a cheque drawn on

an out-of-town point, which is duly credited to him, and

sent by mail for collection. It is lost in the mails, and drawer

refuses to give duplicate unless the ban indemnify him
(1) Is the bank not entitled at once to charge the
amount of the lost cheque against the customer’s account?
(2) Is the bank under any obligation to give the re
quired bond of indemnity ?

(3) Should not the customer give the bond?
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(4) If the cheque had been payable to another party,
who endorsed it to the customer, how can he he made re-
\Jmn\i]!h- to the hank?

Answer—~"The bank cannot charge the customer’s ac
count with the lost cheque unless it h in understanding
with him that although it has credited the amount to him
(1.e., has cashed or negotiated the cheque) it was acting as
his agent in collecting it. In the absence of a special con-
tract the bank had only the remedy which it would have
against any endorser; it must procure a duplicate from the
drawer, present it, and if dishonoured give the customer
due notice. Possibly, if a “copy” is presented under sec-
tion 51 (8) of the Bills of Exchange Act, and the drawee
bank replies, “no funds,” and the cheque is protested, the
bank would have an immediate right of action against the
endorser, and could charge the amount to his account,

(2) The bank, as holder, is the only party who can
obtain a duplicate and must give the security. (Section 68.)

(3) The customer is not concerned until the bank has
established its right to charge him, as above deseribed,

(4) An endorser on a

ost cheque who comes between
the drawer and the customer may be made to endorse a dupli-
cate (on suitable indemnity being given), or he may be sued,
and under section 69, cannot set up the loss of the cheque,
if indemnified.

Lost CHEQUE, RiGuT oF DRAWER TO INDEMNITY ON ISSUl
OF DUPLICATE.

Question 146.—A cheque is lost in transmission hetween
a bank in Montreal and one in Toronto. The drawer refuses
to give a duplicate unless the bank in Montreal gives a bond
of indemnity. Is the latter obliged to do this? Would not
the drawer be relieved of liability by stopping payment of the
cheque ?

If the cheque had heen certified by the bank on which
it is drawn, what would be the right procedure?
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Answer—Under section 68, Bills of Exchange Act, the
drawer on giving a duplicate is entitled to suitable indemnity,
and the Bank in Montreal must furnish it to his satisfaction,
or, if they cannot agree, to the satisfaction of the court
The stopping of such payment does not relieve the drawer
from liability, inasmuch as the cheque might be negotiated
and in the hands of third parties, who would, if the cheque

were dishonoured, have a valid elaim on the drawer

If the lost x-||u‘|u- has been certified, the rights of the
bank on which it has been drawn have to be considered, Its
strict rights depend on the nature of the certificacion. If

this amounts to an acceptance

t is entitled to be fully in-
demnified, and in any case the practical course is to include

hoth the drawer and the hank in the indemmity furnished.

Rignrs or Parries To A Lost CHeQue, 1Hr DRAWER BEING
DEaD,

Question 147.—~A cheque on a distant point is cashed

for a customer, and is subsequently lost in the mails. The
drawer of the cheque dies and the legal representatives re
fuse to give a duplicate cheque. There were funds to pay

the cheque when drawn.  What is the position of the parties?

Inswer.—The matter may be regarded in this way: the
delay in presenting the lost cheque has not discharged the
drawer or endorser (gee sections 46 and 50, Bills of Exchange
Act), but the death of the drawer has countermanded the
order to pay, and the drawee bank could therefore not pay
the cheque if it should now be presented. Section 68, re-
specting the right to demand a bill of the same tenor, would
not ;l|bp|_\, as the r]n'qlll' of the executors would not be the
same thing as the cheque of the drawer himself, for if the
estate were not solvent the giving of such a cheque would
create a preference.  This they cannot properly do, and
hesides if the bank did not pay it the executors would be
personally responsible—a liability they are not obliged to
undertake,
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It is quite clear that the rights of the parties still sub-
sist notwithstanding the disappearance of the cheque, and
we think that the holder could make a claim upon the estate
for the amount of the cheque.  On proofl of the facts, and on
suitable indemmity being given, such a claim should succeed,
under section 69 of the Aet.

CreQue Mape Pavapie ar A Ferene Dare,

Question 138, —\ cheque dated 15th December, 1901,
has written across its face * payable 15th January, 1903.”
Does such a condition invalidate the t'|u‘<|||l'? If not, would
the bank be justified in paying it before the Ist January,
19032

Lnswer—"The l'l'n»»illg does not invalidate the instru-
ment, but it is not a cheque; it is a Bill of Exchange pavable
on 15th January with three days’ grace, and the bank could
not properly pay it before maturity,

CeQue Crossep * Duenieare.”

Question 159.—A cheque is issued, having written across
it the word ** duplicate.”™ 1f the bank should pay this what
would be its duty as regards the original?  1s the drawer
liable on the original ?

Answer.—While the mere issue of a duplicate cheque
may or may not, according to the circumstances, be regarded

as an order to the bank to stop payment of the original, it
would certainly protect the bank from any liability to its
customer if it should refuse payment of the orviginal. A
duplicate is, however, seldom used without notice being given
stopping payment of the original.  The drawer would un-
doubtedly be liable on the original to a holder in due conrse,
hence a duplicate should not be issued without proper in-
demnity,

Maekep CHeEQUEs—MaNAGER'S INITIALS Nor EQUIvALENT
TO AN ACCEPTANCE,
Question 150.—1s the presence of the manager’s initials

on a cheque a sufficient guarantee of its being marked good
or accepted ?
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EL

Answer—~It the question has reference to the common
practice of the manager putting his initials on the margin
of the cheque as authority to the ledger-keeper to mark it,
we would not regard that as constituting an acceptance on
the part of the bank.

Markep CneQue OvrstaNpine Tex Yeans, CHEQUE NEVER
Exreren, No Foxps Hev,

Question 151~"The manager of a bank marks a cus-
tomer’s cheque “ good,” but omits to charge it to his account.
The cheque is given to a third party as security in connec-
tion with a contract, who holds it for over ten years, In
the meantime the customer fails, the manager dies, and when
the cheque is presented there is no record of it in the bank’s
hooks, and no money to the eredit of the customer’s wecount.
Under these circumstances is the baunk obliged to pay the
l‘llvqll(‘?

Answer.—~Unless it could be successfully set up that the
bank had assented to the deposit of the cheque as collateral
security, we think no claim could be established. If the
marking is to be considered as an acceptance, the claim
would, under ordinary circumstances, be barred by the Stat-
ute of Limitations, If it is a mere representation, not in-
tended as an acceptance, the same result would follow,

Markep CHEQUE RAISED SUBSEQUENT To THE MARKING,

Question 152.—~Could the bank on which a marked
cheque is drawn, which has been © raised” after marking,
be held responsible for more than the original amount under
any circumstances ?

Answer—Before the decision in Schofield v. Earl of
Londeshorough, the only case we can conceive where a colour
of claim to hold the accepting bank responsible might have
arisen would be one where it had accepted a cheque so drawn
that the increased amount might be written in without any
alteration being apparent,
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CueQue Marken serore Hours,

Question 153 ~—A cheque was presented hetween 9 and
9.30 a.m., and paid hy the bank to the payee, who wished to
et his business transacted earlv. At 9.30 a.m., the drawer
of the cheque gives the bank written notice to stop payment
of the same. Would the bank be in any way responsible,

having paid the cheque hefore hours ¥

Answer.~—We think it is too late for the drawer to stop

payment, and that the bank is protected.

PAYMENT OF A COUNTERMANDED C'HEQUE—RESPONSIBILITY
or OFFICERS,

Question 15).—The teller and ledger-keeper in a bank
have both received a valid notice to stop payment of a cer
tain cheque. It is presented to the teller for payment, and
without requiring the holder to get it marked by the ledger
keeper as provided in the rule, he pays it. Tt is subsequently
charged to the account by the ledger-keeper.  Both officers
have overlooked the notice stopping pavment.  Which should

he held respongible ?

(2) 1If a teller paid a forged cheque without requiring
it to be marked by the ledger-keeper, and the latter subse-
quently charged it in the account without discovering il

forgery, on whom would the responsibility rest?

Answer—So far as the bank is concerned the loss if any
was incurred as goon as the teller paid the item, and he should
be held responsible.  The ledger-keeper’s act in charging
the cheque to the customer’s account would not change the
hank’s position, or relieve the teller from his responsibility,
but if under the circumstances it could be fairly held that
the IM‘g(‘l'-lﬂ‘t‘llt‘l"r negligence deprived the teller or the bank
of an opportunity of recovering back the amount, the bank
should in justice to the teller hold the Ir'll'_{‘l‘l‘-]u’i']wl' respon-
sible for a ]"rl'li'»ll of the loss,

(2) We would take a similar view in this case,
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ENDORSEMENT 0F CHEQUE—OMISSION FROM FENDORSEMENT
or Descrirrion or Payee,
Question 155—A cheque drawn by the Order of For-

esters payable to * Mary Jones, widow of our late member

John Jones of Court M——," is endorsed simply * Mary
Jones.™ The bank on which it is drawn returns it, request-
ing a guarantee of endorsement. Are they entitled to this?

Answer—~We think not.  The cheque is properly en-
dorsed as it stands, and the paying bank is not entitled to
further protection than that which the Act gives—the obliga-
tion of the bank which has received the money to return it
should it prove that the Mary Jones who endorsed it is not the
Mary Jones described in the cheque,

CHEQUE ON AN AMERICAN BANK “ Pavanrre ix NEw York
Excuanae.”

Question 156.—The A, Co, and the B. Co., the first hav-
ing headquarters in Canada, the latter in the United States.
are really one and the same corporation, with the same share-
holders, officers and directors acting on each side of the
boundary line under different characters. The A. Co. keep an
account with us,

On January, 1897, the A, Co. deposited with us a cheque
for $2,500 drawn on an American bank in G, by the B. Co.,
which cheque was made * payable in New York exchange.”
We mailed this on same day to our agents in (., but as
there was no mail out until Monday, 1st February, it did
not reach them until 3rd.  The cheque was presented and a
New York draft of the American bank given in payment.
The draft was immediately forwarded to New York, but
before payment could be obtained the American bank sus-
pended.  The draft was then returned to our agents, for-
warded by them to us, and charged by us to the A. Cos
account.  The company’s manager objected to this course,
claiming that the American hank had paid the cheque, and
that therefore the company were no longer liable to us.
What are our rights?

C.RP.—T
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tnswer—We find it dificult to answer this question
definitely, since the item to which the enquiry relates, which
is drawn in, and payable in the United States, iz by its terms
made payable in New York exchange. We do not know what
the precise effect of this condition is, but we should take it
to mean that the document is not, properly speaking, a cheque
at all, as it is not an order for the payment of money, but an
order for the delivery to the party named of a draft on New
York. Under our law the item would therefore probably
not come within the Bills of Exchange Act. 1f it were pay
able * with exchange on New York,” that would imply pay-
ment in money with a certain allowance for the difference
in the exchange between the point where it is payable and
New York, and such a cheque is specially brought within
the Bills of Exchange Act, by see. 9 (d)

Assuming that what we have said as to the nature of
the document is correct, we should suppose that you have
no remedy against anybody except the failed bank.

It seems to us quite clear that recovery cannot be had
from the customer. You gave him value for an order on an
American bank, which order the latter bank literally com-
plied with: that is, they delivered to your agent a draft on
New York, which the latter accepted, apparently without
any reservation, in satisfaction of the order or cheque.

The only party against whom you could have any claim
whatever would seem to be your agents in G., and from the
information furnished in the question we think that you
would have no claim on them, for the course of your business
with them, as suggested in the enquiry, indicates that they
were authorized by implication—if not expressly—to take
payment of such items in drafts of the drawee bank on their
New York bankers, 1f so, they performed their duty as
agents fully, and are under no responsibility. If, however,
in accepting the draft of the American bank, which was dis-
honoured, they did something that you did not authorize
them to do, they might be responsible. The terms in which
the cheque is made payable would, however, seem to us to bhe
against this,
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The question is not affected in any way by the fact that
the drawers of the cheque and the customers from whom
you received it, are corporations owned by identically the
same shareholders. This does not make them any the less
distinet corporate bodies in the eyes of the law.

Your rights against the failed bank and the drawer of
the cheque would be governed by the laws of the State in
which the failed bank was domiciled, and they might give
you a better claim than would exist here. On that point we
cannot advise,

STERLING ('HEQUE ON CANADIAN BANK,

Question 157.—A man in London draws a cheque on a
bank in Canada for so many pounds, shillings and pence.
At what rate should it be paid?

Answer.—At the current rate for sight drafts on London
at the place where it is payable on the day on which it is
presented for payment. (Section 71, 2 (d), Bills of Ex-
change Act.)

(Note.—The copy of cheque sent by our correspondent
is dated at a town in Canada, but we have answered the
question as put. If drawn in Canada in sterling, the sec
tion quoted would not apply).

('HEQUE OR ACCEPTANCE SIGNED FOR A FIRM BY AN ATTOR-
NEY PRESENTED AFTER THE ATTORNEY'S DEATH,

Question 158 —Would a bank be justified in refusing
payment of a cheque signed by, or a bill accepted by, a per-
son holding a power of attornev for a firm and signing as
such, after having received advice of the attorney’s death?

Answer.—Assuming that the cheque or bill has been
delivered before the attorney’s death, the bank should not
refuse payment because of his death,

Pam Cueques.

Question 159.—Has a bank a legal right to retain paid
cheques?
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{uswer.—In the absence of any special agreement, we
think the customer is entitled to receive back his paid cheques;
on giving the bank a proper and suflicient acknowledgment

of the state of his account.

MEMORANDA OF Parrian PayMeNtTs EXDORSED ON A

CHEQUE.

Question 161 \ gives hig cheque to B in payment of a
debt, and B endorses to ( The cheque is dishonoured s
later on, makes partial payments in respect of the debt
represented by the cheqgue, the amount 0 ‘-‘u-‘. heing noted

hy (' at one end of the back of the cheque, hut without any
indication as to who made the payments, thus:
July 2nd—Received $5.00 on cheque.

Sth—Received $3.00

The bank afterwards pays the cheque to the holder, at

its face, ignoring or not observing the memoranda on the
back.

Would the bank be liable to the drawer in respect of

the amount of A’s debt thus overpaid?

Answer—We think there was nothing in the circun
stances to operate as a countermand of the express terms of
the cheque.  The bank would have been justified in with

holding payment until the endorsement had been explained,

and it would have heen wiser to have adopted such a course,
but we think they are entitled to charge the whole amount

to their customer’s account

CeQue Pavasre At A Furere DATE,

Question 161.—A cheque dated 4th November, contains
in the body the following instructions: “ On 20th November
pay $50.”  Are these instructions hinding, and is the drawee
entitled to days of grace?

Luswer.—This is a bill of exchange payable on 20t
November, with three days’ grace. It is not a cheque, be

cause it is not payable on demand.
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CHEQUE MARKED PAvAbLE ONLY AFTER A CERTAIN DATE,

Question 1621t is obligatory upon a bank to pay a
cheque upon presentation, when upon face of same a proviso
making it mature fifteen years after date appears?  Could
such cheque be Tooked upon as a demand item, and il refused
by the bank upon which it is drawn, could it be legally pro-
tested T am assuming that the cheque is presented for pay-
ment sometime between the date of same and date of maturity

according to proviso,

Answer—Such a l'}l('llllt' as described is in effect a bill
of exchange, payable after a certain date, and it iz not only
not obligatory on the bank to pay it before maturity, but if
it did so it would incur a serious risk. If, for instance, be-
fore its maturity the drawer were to stop payment, the bank
would have no claim on the endorser, hecanse the negotia-
tion of a bill of exchange to the drawee kills remedies of that
kind, and it would have no claim on the drawer, as he has a
perfect right to countermand his order to pay before it has
been acted upon.  The bank might acquive any claim, which,
as between the drawer and payee, the latter might have had
on the countermand cheque, but this, as we have said in our
note on “ Post-dated cheques,” p. 3. vol. Q, would be a very
doubtful and shadowy claim.

CHEQUE PAYABLE ONLY ON PERSONAL ENDORSEMENT OF
PAYEE.

Question 164.—A depositor notifies his banker that he
has issued a cheque payable to the order of John Smith, and
wishes it paid only on the personal endorsement of John
Smith., Is the banker bound to respect such a request, or
would he be justified in accepting said cheque, tendered by
payee's clerk, and endorsed “ For deposit only to credit ac-
count of John Smith ™7

Answer~We think the bank is hound to act on the in-
structions of its customer in the case mentioned. He has a
right to countermand payment, and the bank is bound to
obey his orders. The instructions quoted do not go as far
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as that, but they are very much in the same line, and it
would, we think, be held to be within the customer’s right
to require the bank only to pay the cheque when it is en-
dorsed as he >]n'(‘i|il'\

In any case the holder of the cheque the payment of
which has been refused on the instructions of the drawer
would have no claims whatever against the bank. If the
cheque were endorsed by the duly constituted attorney of the
pavee, and refused because of the customer’s orders, the
bank would still not be liable to anybody. The holder would,
however, have a valid claim on the drawer, and (if notice of

dishononr were given) on the endorser.,

CHEQUE PAYABLE TO A B oN THE Exporsatiox or C D,

Question 164.—A cheque is made as follows: “ Pay to
A B upon the endorsation of C D.” The cheque is endorsed
“C D™ only. Is the endorsement of A B necessary, and
has the paying bank any right to refuse payment of the
cheque, it being not endorsed by A B?

Answer—Such a form of order in a cheque would be
most unusual, The endorsement of hoth A B and C D
should be required; otherwise the drawer should be asked
for instructions,

CHEQUE PAYABLE TO BEARER.

Question 165.—Can the holder of a bill or cheque pay-
able to bearer endorse it “ Payable to the order of A”? 1In
other words, a bill or cheque being originally payable to
bearer can any holder or endorser make it payable specially
or restrictively ?

Answer.—Under sub-section 3 of sec. 8, Bills of Ex-
change Act, it is declared that “a bill i payable to bearer
which is expressed to be so payable.” This seems to preclude
the possibility of such a bill heing made payable otherwise

than to bearer, and when a cheque i so drawn the drawer’s
instructions are not affected by an endorsement, and the bank
is protected in paying it to bearer, in accordance with its
terms,




CANADIAN BANKING PRACTICE. 105

If the holder of such a cheque desires to protect himself
from loss, he can do so by crossing the cheque generally or
specially as he may desire.

CreQue 10 Bearer DRAwN ox AN Oursipe PoiNT—BANK'S
Ricnr 1o REFUSE NEGOTIATION WITHOUT THE CUs-
TOMER'S ENDORSEMENT,

Question 166.—May a bank refuse to negotiate a cheque
drawn on some other point and payable to bearer, unless
endorsed by the customer?

Answer—A bank may refuse to cash a cheque under any
conditions whatever.

If, however, the question intended is whether a bank
acts reasonably in refusing to cash such a cheque for a cus-
tomer without his endorsement, we should say that such a
refusal is most reasonable.

The only cheques about the payment of which the bank
is under any obligation are those drawn on itself. If a cheque
on itself payable to bearer ig presented, it cannot call on the
bhearer to endorse it as a condition of payment,

CHEQUE PAYABLE 10 ““ BEARER ” ENDORSED TO “ ORDER.”

Question 167.—A cheque payable to John Smith, and
properly endorsed :
“Pay to bearer.
John Smith,”
is subsequently endorsed :
“Pay to the order of Peter Jones,
' A.B.C”

The bank on which it is drawn pay the cheque with-
out the endorsement of Jones,—probably an oversight—
but defend their action on the ground that the endorsement
of Smith makes the cheque payable to bearer, and that no
subsequent endorsement can change it. Were they right?

Answer.—With regard to a cheque which has been made
payable to bearer by endorsement, and then by subsequent
endorsement made payable to order, hefore the Bille of
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Exchange Act was passed in England the law there very
clearly was that a bill so endorsed remained payable to bearer,
notwithstanding subsequent  endorsements: provision was,
however, made in the Act (sec. 8, sub-sec. 3). which was
intended to alter the law in this respect (halmers, who
framed the bill, says that this section was intended to bring
the law into accordance with the mercantile understanding,
by making a special endorsement control a previous endorse
ment in blank

I'his sub-gection does not appear to have ever been jud
lally interpreted, and it does not seem to clearly negati
the idea that a bill may be payable to bearer under such «
cumstances as you mention, for it does not necessarily follow
that the converse of sub-section 3 is true. We have not
heen able to find a case hearing on the point, but in view of

the explicit declaration of Chalmers we should think it very
|

wubtful if the position taken by the bank vou nfention
could he sustained

CHEQUE PAavarrLe To “ Casit or OrpeR.”

Question 168.—Does a cheque pavable to “cash or
order ™ require the endorsement of the drawer?
Luswer.—No.  If “cash™ means literally “cash ™ and

i not the name of a person, the cheque should be treated as
payable to bearer. (See section 7, sub-section 3, Bills of
Exchange Act.)

CHEQUE PAYABLE 10 AN INSOLVENT, DECEASED,

Question 169.—A man assigns and within a week dies
A cheque dated after his death which is made payable to him
personally is presented for payment. Should the assignee

of the estate or his executor or administrator endorse t

cheque ?

Inswer—1f the cheque was given for a debt due at the
time the assignment was made, we think the money might
be safely paid to the assignee. On general principles the
executor or administrator should endorse
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Coeue 1y Favour or Joux Joxes PAIb TO ANOTHER
PARTY oF THAT NAME,

(lhlmll'ull 170.~(1) 1 make a rhl-clllu llill\'illlll‘ to John
Jones,  This falls into the hands of the wrong John Jones.
who presents it, demanding pavment, The teller, knowing
him to be Joln Jones, pays cheque, Is the teller liable for

paying to the wrong person? (2) Is the bank liable

Answer.—Although the rule seems a hard one, the pay
ment in such a case is not properly made, and the bank has
no right to charge the cheque to the customer’s account.

As between the bank and the teller, the latter is of course
in the same position as if he paid the cheque on a forged
endorsement,

CeQue PayasrLe 1o Joux Syiri, Guarpiay ror Mary AND
Parrick  Browx, Exporsep “Joux Syirn, Guag-
DIAN.”

Question 171.—A cheque made payable to © John Smith,
guardian for Mary and Patrick Brown,” is endorsed * John
Smith, guardian.” Is this suflicient *

Answer.—We think the full description is unnecessary,
and that if he endorsed simply “.John Smith.” without any
addition to his name, it would be a valid discharge.

CHEQUE PPAyanLE TOo “ James Syury, Oviesserr,” KNporsen
“James Smirn”

Question 172.—(1) With reference to your reply to
Question 171, is a bank justified in returning as not pro-
perly endorsed a cheque which is payable to © James Smith,
Overseer,” and endorsed simply “James Smith ¥

Your answer to question above referred to, indicates
that such an endorsement is sufticient. Should the principle
involved be generally accepted, and the endorsement stamp
of the depositing bank be accepted as a sufficient guarantee
to the paying bank in such cases?
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Answer.—1t seems to be the practice in England to treat
such endorsements as incorrect, but we are advised that they
are sufficient and consequently we can only say that we
think a bank would not be justified in returning the cheque
described merely because the word “overseer” has been
omittted from the endorsement.

We are of opinion that so long as the endorsement on
an item is such that (assuming it to have been put on by
the payee or endorsee) it constitutes a valid discharge, it
should be accepted without question from the depositing
bank, which would, in such a case, be responsible if the en-
dorsement proved to be defective.

ExporsemeNT oF CHEQUE PAYABLE To ““ MRs, Jouy
Sayorn,”

Question 173.—A cheque is drawn in favour of and
endorsed, “ Mrs, John Smith.” Is the endorsement legal ?

Answer—If the cheque were endorsed in that form by
the payee we think it would be a valid endorsement ; see sec.
32, sub-sec, 2, Bills of Exchange Act, but the custom in
guch case is for the bank not to pay the cheque unless en
dorsed in the usual manner as follows:

Mre. John Smith, or Sarah Smith,

Sarah Smith, wife of John Smith,

CneqQue 1x Favorr or Mes, J, SmitH, Exporsep “ Mres, J.
Sy,

Question 17).—Is the following form of endorsement (1)
valid as a matter of law, and (2) regular according to the
Clearing House Conventions: Cheque drawn in favour of
Mrs, J. Smith, endorsed “ Mrs, J. Smith.”

Answer.—(1) The endorsement is valid as a matter of
law,

(2) So far as the rules are concerned, we think they
leave the matter an open question. Such an endorsement
geems to us to comply with the second clause of Rule 2, inas-
much as the names correspond ; but if it were so placed as
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not to show clearly that it is intended as an endorsement, it
would be an irregular endorsement requiring a guarantee
under Rule 8.

CHEQUE DrAWN 10 “ ORDER ™ ALTERED TO “ BEARER " BY
Drawer ApTeER BEING MARKED (GooD,

Question 175.—A cheque drawn payable to John Smith
or order is marked good by a bank, specially to pay a press-
ing claim of John Smith’s. Subsequently it is altered by
the drawers—who are also the holders—from “order™ to
* bearer,” and cashed at an outside bank by the drawers, who
used the money to satisfy what they considered a still more
pressing claim than that of John Smith.

Can payment of the cheque be legally refused by the
bank until endorsed by John Smith?

Answer.—The bank on which a cheque which has been
materially altered after being marked good, is drawn, would
have the right to refuse payment, not hecause of the want of
any particular endorsement, but because it is an altered
cheque, and therefore void under see. 63 of the Bills of Ex-
change Act.

The usual question arising out of such circumstances as
vou mention is whether the bank is justified or safe in paying
the cheque. If the bank had come into privity with the payee
of the cheque, by the cheque having come into his hands
after they had accepted it, they certainly could not then pay
it to another person without his consent. If, however, the
cheque has remained in the hands of the drawer, and has
never been delivered to the payee, any arrangement between
the bank and the drawer respecting the cheque would be free
from risk.

CHEQUE To “ ORDER " ENDORSED BY THE PAYEE “ WITHOUT
Recourse.”

Question 176.—(1) A cheque payable to order is pre-
sented for payment by the payee, bearing above the endorse-
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ment the words “ Without recourse to me.” Should the bank
refuse payment ?

(2) Is there any danger in negotiating a marked cheque
g0 endorsed hy the payee?

Answer—(1) If the payee of a cheque, who is receiving
payment thereof from the bank on which it is drawn, chooses
to write over his signature the words * Without recourse to
me,” we do not think that need affect the willingness of the
bank to pay. The bank has in such a case no claim on him
as endorser, and his disclaimer is mere surplusage It
would not relieve him from liability to return the money if
it hould prove that he is not the proper person to whom the
money should have been paid, i.e., that le is not really the
payee.

(2) The danger in negotiating a marked cheque on
another bank so endorsed, is that the endorser would not be
liable if the bank were to repudiate the marking or were to
fail.  Such an endorsement would not relieve the endorser
from liability to return the money if it has been wrongly
paid him.

CHEQUE PAYABLE To THE ORDER OF A FA1LED Firm.

(uestion 177.—Supposing an assignment for the benefit
of creditors were made by a firm, say John Smith & Co.
Would the endorsement of this firm, which is commercially
dead, be a discharge to the bank cashing a cheque payable to
the firm’s order? Would it not be necessary to have the
endorsement of the assignee”

Answer—We assume that the assignment by the firm
worked a dissolution of the partnership. The law is well
settled that the dissolution of a firm operates as a revocation
of the authority of each partner to bind the other by new
contracts, etc.; hut this statement must be modified with
respect to the authority of the partners to arrange, liquidate
and settle the affairs of the firm. As an assignment by the
firm would vest in the assignee the ownership of the assets,
he only has authority to wind up the business, by collecting
the assets,
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It must be borne in mind that the assignee is assignee
only of the assets of the firm; he does not represent the firm
generally, nor has he power to use its name unless expressly
authorized to do so by the assignment or by some statute.
If the cheque be given for a debt due to the firm the receipt
of the money by the assignee and his endorsement of the
cheque would probably for all practical purposes end any
question as to the sufliciency of the endorsement.

But this practical question must not be confounded with
thie legal question involved. The assignee (unless expressly
authorized as already mentioned) would have no power to
endorse the firm’s name, and the endorsement of his own
name would not answer the order of the drawer of the
cheque, 'The drawer’s direction is to pay to the order of the
firm. We do not think that, under the circumstances in-
dicated in the question, the cheque could be treated as pay-
able to a fictitious or non-existing person, and, in the absence
of express authority from the other partners, we think that
the endorsement of the name of the firm by one partner
would not be technically sufficient: it would require the
endorsement of each member, or of some one authorized by
cach member to endorse the dissolved firm’s name,

As indicated above, the question would not be likely to
arise if the money got into the proper hands. It would be
more likely to arise if the cheque were presented, not by the
assignee, but by some other person claiming title through
the previous endorsement.

CHEQUE To ORDER NoT EXDORSED; ENDORSEMENT 0F PAYER'S
BANKER.

Question 178.—Do you approve of paying cheques drawn
to order bearing in lieu of the payee’s endorsement the fol-
lowing: “ Deposited to the credit of account of (the
payee), endorsement guaranteed.  John Smith, Manager,
Bank of A.”

If the payee should afterwards dispute the payment,
would the above form any protection ?
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Answer—Such a statement written on the back of the
cheque is of course not an endorsement in the proper sense,
but may be regarded as the receipt of the Bank of A., with
a declaration that they have credited the amount to the party
entitled to receive payment. This does not l'l)llll)l)"“’ilh the
terms of the customer’s order, and it is clear that if the payee
did not approve of it, he could repudiate the act of his
bankers, and in that event the paying bank would doubtless
have to recognize his claim, but would be entitled to look to
the Bank of A. for protection.

As a practical question the chances of trouble are ex-
ceedingly remote, nevertheless, we do not think the practice
can be regarded as a satisfactory one, and it should be re-
sorted to as rarely as possible. . We would also think it bet-
ter that the writing should purport to be an endorsement,
even though this is unauthorized, by the use of such phrase
as this: “For John Brown, the Bank of A., John Smith,
Manager.” This would not constitute a regular endorse-
ment under the rules, as the authority of the person signing
is not, and in the nature of things could not be, indicated.
It should, therefore, be guaranteed under section 8 of the
Rules. A guarantee, however, is scarcely necessary from the
point of view of fixing the liability of the collecting bank.
A bank which undertakes to endorse on behalf of a customer
implies that it has authority to do o, and is responsible if
the endorsement is repudiated.

CHEQUE PAvanrLe 10 OrpeEr—RicuT oF DrRAWEE BANK TO
DEMAND ENDORSEMENT.

Question 179.—Section 8, clause 5, of the Bills of Ex-
change Act reads: “Where a bill is expressed to be payable
to the order of a specified person, and not to him or his
order, it is nevertheless payable to him or his order, at his
option.”

Does this mean that if a cheque is drawn, for instance,
“ Pay John Smith or order,” John Smith can demand pay-
ment from the bank on whom drawn without endorsing the

cheque or giving the bank a receipt, or what does it mean?
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Answer.—I1f a cheque is worded  Pay to the order of
John Smith,” a literal interpretation of the drawer’s instrue-
tions would exclude any right of John Smith personally to
receive payment, as it is clearly an order to pay, not him,
but his endorsee. The clause mentioned was passed to make
the words quoted equivalent to “ pay to John Smith or order.”

The question of the right of a bank to demand the
payee's endorsement has been frequently discussed, and
the view expressed that it has such a right. It may be
urged that if a customer instructs the bank to pay a certain
person, his instructions must be obeyed, and the bank must
preserve such evidence of the payment as it can, that being
the general rule with regard to all payments by debtors. But
the bank, in our opinion, is entitled to rely on the universal
practice of banks on this point as governing its relations
with its customer, and to treat its contract with him as one
under which it is bound to pay his cheques, provided it has
funds, and provided also that the customary requiremer®s as
to endorsement are fulfilled.

It is to be remembered further that the customer is en-
titled, before he ratifies the payments made on his behalf,
to have his order cheques endorsed by the payees, or to have
satisfactory evidence that they have been so paid

CHE UE l'.\yv\l!l.lf 10 “ ORDER “ “]h”'l' OF “\XK ro l\lf
Q
MAND I'.\\lfl;.\' ]':.\-lkll{.\'l'llllxl.

Question 180.—John Jones gives a cheque on the Dank
of Montreal, Toronto, payable to C. Smith or order. Mr
Smith presents the cheque for payment, but refuses to put
his name on the back. Can the bank, who know him to be
Mr. C. Smith, refuse to cash the cheque without his endorse-
ment ?

Answer.—We are of the opinion that bank on which a
cheque is drawn, is entitled to have the payee’s endorsement
placed on the same before paying it, to serve as a receipt of
acquittance for the money. We base this view on the well
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understood practice of banks, which amounts, we think, to a
contract with the customer, (a) that it will pay out money
received for eredit of a current account, as the customer may
instruct, provided it receives a proper discharge for the pay-
ment, and (b) that it will furnish the customer with a pro-
per voucher for any money paid on his account,

Looked at in either way it is clear that a cheque needs
to be endorsed by the payee in order that the voucher may
be in itsell a l‘nln|»|<-lt' document The case differs ;l““j_!l‘”ll‘l'
from that of an ordinary debtor who is hound to find his
creditor and pay him the debt, and is not entitled to a receipt,
but must himself preserve such evidence as he can of the
payment. The bank is not under any liability to the person
presenting the cheque and whatever contract existe with the

drawer is certainly on the lines presented above

Ricir oF Drawer BANK 10 DEMAND THE ENDORSEMENT OF
PHE PAYEE oF A CHEQUE TO * ORDER.”

Question 181.—(1) A cheque is drawn |';l‘\‘ to A. B.
or order.”  The payee presents the cheque for payment to
the bank on which it is drawn. Can the bank refuse pay-
ment unless the payee endorses the cheque? (2) Ts a party
receiving the money in payvment of a debt due him obliged

to give a receipt for the money ?

Answer.—Both these enquiries are covered in the reply
to q;llv'\liwll 180,

CHEQUE TO ORDER DErosiTen UNENDORSED,

Question 152.—(a) A, Jones deposits with his bank a
cheque, which he neglects to endorse, the cheque being made
payable to his order. His banker endorses on the cheque:
“ Deposited to the eredit of A, Jones,” and signs his name
as manager of the bank. Would this constitute an endorse-
ment ?

(b) If the cheque was not paid when presented at the

hank on which it was drawn, could the hanker, who endorsed
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it s stated above, recover the amount of the cheque from
A. Jones?

Answer.—(a) This is not an endorsement

(b) The bank could, we think, recover the money from
its customer, not because he was liable on the hill which he
had neglected to endorse, but because the bank had given
him value for it on the understanding that it would be en-
dorsed over to the bank, and that the omission of the endorse
ment was a mistake which he must make good or return the
Hioney The bank, however, has a right to demand the cus
tomer's endorsement under sub-section 4 of section 31 of the
Bills of Exchauge Act.

CHEQUE PPAYABLE TO AND PRESENTED BY AN INsoLvexT Wio
HAS JUST ASSIGNED,

Question 183.~—(1) A party having just assigned re
eived, subsequent to assignment, two cheques, one from a
reditor of the estate, and one from a friend, both drawn
payable to his own order. 1Is the bank, knowing of the duly
registered assignment, justified in cashing to the payee on his
endorsement either or hoth cheques?

(2) Would the bank, unaware of the assignment, and
ashing in good faith, be responsible ?

(3) What is the responsibility of the drawee of the
cheques in above instances?

Answer~The duty of the bank to its customer is to
ash his cheques if there be funds therefor, in accordance
with the directions therein. It is a matter between the
Arawer of the cheques and the assignee of the insolvent, or a
matter between the insolvent and his assignee, and not one
for the bank to consider with respect to the effect of the
assignment, The assignment does not affect the order of
the customer contained in the cheques, and in the absence of
nstroctions from the customer the bank i not only justified
in honouring them but might be rendered liable for damages
if it did not do so.

C.Bp—S8
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CHEQUE TO THE ORDER OF * SAaM. JoNEs May rue B
IPAY 1O ANYONE OF THAT NAME? '
(Duestion 15 If a heque is drawn in favour o
Jones without any further deseription of pavee, can the
pay the money to any Sam. Jones, or is it the bank’
to find out to which Sam. Jones the cheque helongs ¥
Inswer I'he bank would we think be responsible if it
paid the money to me other than the Sam. Jones to whom
the cheque belongs
CHEQUE 1PAyanLe 1 SEL Wi Woi 0 )
SCORED o1
uestion A\ oqu s thrawn by John Smit pa /
able to “ self,” the word * bearer* being scored out: in of f
respects the cheque is in accordance with the common form
Is it e payable to order
1« must be regarded as pava \
lrawer)., rd (Bi of Exchang

PAYMENT OF

HEQUE IN GoobDs NCCEPTED BY SECRETARY O
v PaTrRoN Orcaxizarion, Pavasre 1o Hivsenr Per
SONALLY, AND NEGOTIATED WITH A BANK CHeqQui
DisnoNovrep—Ricurs or Howni
Question 186 —John  Smith  having  heen appointed

ecretary and treasurer by the patrons of a cheese factor !

engages to manage the business, make tl 1o ind s

same, for a remuneration of =0 much per pound He mal

v sale of cheese, receives an unmarked « eque for the an

payable to himsell personally, endorses the cheque (in
name alone), and negotiates it with a ba I'he ¢heqg
cturned dishononrg Can the older recover from 1

patrons, Smith being their paic ! ind the Crs

their property ?

Lnsier The questions inve d here are chiefly que

tions of fact If the relations between John Smith and t

bank were such that 1 atter could s essfully set up that
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they were l|v.|]1l|: with him as agent for the ’mlrwn\, e ”

ould no doubt look to the latter to. make good the agent’s

liability,

If, however, he was only authorized as agent to sell for

them for cash, and not on eredit, it could scarcely be said
that the unmarked cheque was taken under their authority,
and it would probably prove that John Smith took the heque
at his own risk, and that he alone is vesponsible to the bank,
as endorser for its non-payment.

On the state of facts indieated by the question, we should
say that the bank would have great difficulty in establishing
any claim on the patrons, but a definite opinion could not
he expressed without hearing hoth sides of the

case fully

lereGrrar ExporseMeNTs,
Question 1857.—A certified cheque on a bank in Califo
nia, payvable to Stephen Jones and Mrs, William Smith, and
endorsed S, Jones and Sarah Smith, is paid by a Canadian
bank. It goes forward endorsed by the bank in the regular
way, and when presented by the Bank of B. to the draw
bank (the Bank of (.), is refused because endorsation is
claimed to be irregular

The cheque is protested by t

we Bank of B. The Cana

dian manager cannot have foreseen that it would be protested, ‘i.',
as, according to our custom, if refused it would have been |

returned for guarantee of endorsement,

The drawer of the cheque (the customer of the Bank
of ) made all the trouble by putting = Mrs, Wm."” instead
of “ Mrs., Sarah.” Who should pay the costs in this case”

Do you not think it would be advisable to request Cana

dian bankers to use the Christian name of

married women
when selling drafts, etc

Answer—'The practice of Canadian banks, or the nat
ural expectation of the Canadian banker i

the particular
case referred to, do not geem to us to have any hearing o

the question involved, nor does the mistake of the drawer of
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the cheque, in | in Lrs. Wm, Smith ™ instead of * Mrs
Sarah Smith ™ seem to us to affeet the question,

The parties receiving the cheque could have prevented
any trouble by returning it and requesting that a cheque in
the proper names be issued, or by procuring Mrs, Smith's
cignature in the form required by the cheque, and we be-
lieve customary in such cases, i.e., '

“ Mre. William Smith,
Sarah Smith.”

The question then simply is, was the cheque properly
protested by the collecting agent, and if <o, who should bear
the costs incurred ?

We are of the opinion that the bank was justified in
protesting the cheque, and that the costs are chargeabl
against the parties for whom the Canadian hank cashed it.
On the return of the cheque protested for non-payment the
hank would be entitled to collect from them the amount of
the cheque and all charges.

The practice of making cheques or drafts payable to
married women in the form used in the above case ig open to

serious objection, and should, we think, be discouraged.

CHEQUE PRESENTED BY A DEBTOR OF A BANK.

Question 188.—The payee of a cheque drawn to order
endorses it and presents it for payment. Can the bank right
fully apply the funds upon an overdue note it holds of the
payee? What if payce claims that funds for cheque are not
his own? Would the drawer have any grounds for object
ing or legal remedy against the bank for so treating his

\!lm|\l|*:‘

Answer—"The committee have thought it well to refer
the above questions to the counsel for the association, Mr.
7. A. Lash, Q.C., and the following has bheen framed under
hig advice as to the law affecting the matter:

The questions involve some nice considerations. There
are two aspects in which the matter may be viewed: first,
the strictly legal one: second, the ethical one. Upon the
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latter, opinions of course may vary, and there is no rule for
decision.  We therefore refrain from expressing any opinion
upon this branch, leaving each bank to decide for itself
whether, under the particular circumstances which may sur
round the case, it would as a matter of ethies be justified in
retaining the proceeds of the cheque.

With reference to the legal aspect, there appear to he
no reported decisions expressly governing the case.  The
answer to the question as to the payee’s rights against the
bank, may, we think, be worked out in principle upon these
lines:

Assume that the payee is the beneficial owner of a
cheque.  He presents it for payment. The bank accepts it
in the usual way. This acceptance brings the payee into
privity with the bank, and enables him to bring an action
again * the bank in his own name upon the cheque. If,
therefore, instead of retaining the cheque and crediting the
payee with the proceeds, the hank should hand back the ac-
cepted bank cheque to the payee and then refuse {o pay it,
the pavee might bring an action against the bank for the
amount. If he did so, what would be the bank’s position?
Clearly it could set off against such action the amount of the
overdue note, 1f, however, the bank retains the cheque and
claims to apply the amount upon the overdue note, what
would be the payee’s remedy? We think he could proceed
in three ways:

(1) To sue in trover for the conversion of the cheque,
or speaking less technically, he could sue the bank for dam-
ages because he had been deprived of his property, viz., the
cheque.  The amount of his damages in this case would be
the value of the cheque. He could have no further claim.

(2) If the bank has appropriated funds to the payment
of the cheque—for instance, if the teller had counted out the
money and had told the payee that it was the money for the
cheque—he could probably sue the bank to recover the

amount as money held by the bank for his use.

S e
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(3) He might possibly treat the possession of the cheque

ank as his possession, and sue upon the acceptance

If he took the last course, then t hank would, as above

stated, have the right to set off the amount of the overdun
note, I he took the second course the bank would have the
same right, the demands in each case being liquidated.  But,
if he took the first course, the right of the bank to plead
ot off, ax such, would be extremely doubtful, beeause et off

i only be pleaded where the demand to which it is pleaded

quidated demand or one capable of being ascertained

mputation as distinguished from a demand where the

mount must be ascertained by assessment or valuation

But the ban I t would not in such a case, he
ned to pleading set off [Inder the practice of the Court
n Ontario, where a defendant is allowed in | defence to
et up by way of counterclaim anv demands against

untiff, the bank could in its defence to the action count

aim for the amount of the overdue note It would, o

judgment upon this counterclaim, and even il

¢ pavee got Judgment vingt the bank for the amount of

the cheque as damages for its conversion, th practical re

sult would be that the two judgments would be set off one

against the other, and the onlv question involved would I

If the cheque, though pavable to the order of t pavi

cally belonged to some other person, it is, we think, clear
that the bank would not have the rights above explained. Tt
d not pay ite own claim against the pavee out of funds

helonging to another

Our space for this number of the Journal will not allow
us to deal with the other question, viz., whether the drawer
would have any grounds for ohjecting, or legal remedy against
the bank for so treating his cheque. We will allude to this

bhranch of the question in our next issue, and explain also
| I

the rights of the pavee against the drawer
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HEQUE PrEsexTED Y "wvyer, WHo v Dertor or th
K.
!(l:,‘vdrm, 150 I'he pavee of a cheque drawn to orde
it and presents for pavment, Can the banker t
v oa ( e DON AN ove ¢ note he hold i the
What 1 Pa Ve ms that funds heque are not
£ own
Would t W i * icotine: of
i cmed vinst the banker f y treating | ( i
In Q) ion 188 ¢ replied t thi st
wrtion ol the above question 1 rt f 1 "
ndl ndertos t leal the 1 | e late
I'he 11 of the drawer of a « 1e having funds at
redit, 1= to have the ink pav 1 cheque on pre tation
nd should the bank refuse to do = thout proper exe
the drawer il roaction against the ban}
nd would be entitled to recover thetantial damages t (
i=sessed by a juryv, without proving actual damage as the
esult of the refusal to pav the chegue If what took place
between the bank and the pavee of the « ¢ amounted to a
refusal of payment, we think the drawer could complain and

at the bank would be Hable for damages for this refusal

Whether the bank refused or did not refuse to pay the cheque,

Wi be a question of fact to he decided upon on the eir
mstance

With reference to the position ol the payvee as against
he drawer of the cheque the decisions are reasonably clear
Prima facte the cheque 18 not given nor accepted as payvment
if a debt. Tt is a mere order on the bank to pay, and if not
onoured the debt remains, and the payee can sue the drawer

for it.  But there ig of course nothing to prevent the draw

and the pavee agreeing that the cheque should be

pavment, and if it were so taken the debt wounld be discharged,

and in such a case if the cheque should be dishonoured, the

pavee's remedy is upon the

jue onlv and not upon the
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lebt. If the bank refused cheque a
were 1 agrecment 1t was accepted 1n payment
debt, then the paye: 1ld sue the W { the cheq
the debt

Such a state facts could be nnagined wl |
amount to payment of the cheque =o far as the drawe 13

concerned, and which would entitle the bank to retain t
money and set it as against the debt owing to it b
payee; for instance, it the teller actually counted out ti
money and told the payee that it was the money for ti

cheque, and if the payee assented to this appropriation. But

for practical purposes the inference which would no doubt |

be drawn by a court or jury in nine cases out of ten would he

that the pavee had not assented to the appropriation and that
payment of the cheque had in effect been refused
CHEQUE DP'RESENTED FOR PAYMENT AF1 rue Draw
DeaTi

Question 190 \ cheque was sented, for whicl
Wi lg, but was refused becar the drawer | lied
tl before presentation In a similar case a few vears
1 it 1 knowledge t draw al | 1 1
tand suit What the law in the matter, m hat
effect as regards the drawee bank, if a cheque is 1
it has notice of the drawer’s death ?

| nswer Bv section 74, Bills of Exchange Act, i
declared that “ the authority of a bank to pay a cheque”
“terminated by notice of the customer’s death.” It is there

fore clear that in the cases mentioned, the bank would have

no right to pay the cheque. If it should nevertheless do so

its ability to get back the money would depend on the good

will of the parties. Tf the cheque were given in payment ¢
of a just debt, and if the estate is solvent, no doubt the pa

ment would be ratified by the executors, or the credit

would assign to the bank his claim against the estate. If

the executors refused to recognize the payment, and if the

creditor refused to assign his elaim, the bank would have to \
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loge the amount I'he same rvesult would probably follow
the cheque so paid proved to have been given otherwise than
pavment of a debt, e.g., as a gift
PRESENTATION OF A (CHEQUE For PAyMENI Dvre Divi-
GENCE
Question 191 —\ suburban office of a city bank (¢

bank not a member of the clearing house) receives a che

from a customer on Saturday at ten o’clock a.m., hands the
same to its city office (or its clearing bank) on Monday, and

such city office (or clearing bank) presents it for payment

on Tuesday through the clearing house. Was the said cheque
in your opinion presented for payment within a reasonable

time within the meaning of the Bills of Exchange Act

{nswer—We think so. The

mined by the nature of the instrument, the

and the facts of the particular case (sectior 15 b)) It is
customary for persons receiving cheques to deposit them
with their bankers, for such bankers to forward them to their

orrespondents for collection, when they are ne lrawn on

banks with which thev make direct exchang

wrespondents to present then payment throu

clearing house or otherwise on the following day If such a
mode of collection is admitted to be reasonable, and each
party negotiates or forwards the cheque within twenty-four
hours after it is received by him, the procedure is clearly
in order. The Act contemplates a negotiation of cheques,
which might delay their presentment without necessarily
discharging the endorser. (See section 36 (3), and compare

section 40 as to sight hills,)

CueQUE ReEcEIVED FroM A CUSTOMER ON DEPOSIT, WITH A
Prior ExvorseMENT Forarp

Question 192.—A cheque in favour of one T. A., and
purporting to he endorsed by him, is received from a customer
of ours on deposit; he endorses the cheque after T. A. We
send it to another bank, which collects the amount from the
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drawee ban but first stamps on the cheque a guarantee of
e prior endorsements.  This guarantee 1= given withont
the authority of the prior endorsers I A’s endorsement
proves to be a forgery [s the liability of our customer

affected by the guarantee, and what is its effect generally

Luswer \ssuming that notice of the forg
given within reasonable time, as required by the amendment

to section 24 of the Bills of Exchange Act. vour customer

must repay the amount His lability is not affected b

guarantee of the prior endorsements, which in this case is a

contract only between the bank which euarantecs and the

drawee bank

I'he effect of such a guarantee generally is to make the
arantor lable to return the a nt to a subsequent holder
if the endorsements prove to be forged or unauthoriz ¢
aw 1mpose practically the same habihty without the guar
antee, but lability under s 't (as amended) ig conditiona
on reasonable noti en after discover V oI

ability under a

ruarantee 1= a matter ol contract, whicl

might exist until barred by the Statute of Limitatior The
mranteeing bank might therefore be liable under its con
tract of guarante nder eirecnmstances in which the prior

endorsers would be discharged, by reason of want of notice

within reasonable time
We do not think guarantees should he asked
cept for irregular endorsements, as provided in tl rule

adopted by the Association, but that each bank pavir or

negotiating a cheque should do so on the protection afforded

v the statute, and subject to the performance of its duty in
connection therewith.

CreQue Rervryenp UNMARKED BY DRAWEE BANK, For Pro-
PER ENDORSATION—FUNDS WITHDRAWN BEFORE REPRE-
SENTMENT—LIABILITY OF THE BANK,

Question 193.—A cheque drawn on one of their country

branches is received hy one Toronto bank from another,

through the clearing house.  There are funds for the cheque
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when it reaches its destination, but on ace of the endorsc

I, and while it is in transit

ment being irregular, it is return

the drawer assigns (or withdvaws the funds as the case may
be).  TIs the endorsing hank released from liability because
the cheque was not marked good ?

Inswer—We think it was the duty of the country
branch to have marked the cheque when presented hefore
returning it to be endorsed, but we do not think that it was
legally bound to do so, or that it can be made responsible for
the withdrawal of the funds afterwards It would follow

therefore, that the endorsing bank is not released

INSUFFICTENT IF'isns ron A UHEQUE.

Question 194 —Would vou think it well to amend the

law =0 as to give to the holder of a « heque for which there are

not sufficient funds, a right to receive whatever amennt ther
may be at eredit of the account ?
{nswer—We think that it i€ now permissible for a bank

to aceept

cheque for part of its amount, and of course,
subsequently to pay the partial amount, but it is not obli
gatory, and we think that as a practice it would be open to
objection,  As far as the interests of the hank are concerned,
we think that any legislation giving the holder of an unac
cepted cheque rights against the bank would be highly
undesirable. At present hanks are responsible only to their
own customers for what they do, or omit to do, in respect to
any unaccepted cheque, and to alter this position would in

volve serious consequences,

Rigurrs oF Tue HotpeERr oF A CHEQUE AGAINST THE DRAWFE!

JANK.

Question 195 ~—In your reply to Question 194, vou say
that the acceptance by banks of cheques for part of their
amount would be a practice open to objection.  Would youn
kindly state the principal objections?

(2) You also llll]ll\ that to give the holder a right to

demand payment of part of the cheque when there were
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insufficient funds for the whole * would involve serious con-
sequences,”  In “ Girouard’s Bills of Exchange Act, 1890,
p. 260, the case of Gore Bank v, Roval Canadian Bank, 13
chap. 425, is quoted: “If a bank refuse to pay a cheque,
having sufficient funds of the drawer for the purpose, the
holder can compel payment in equity.” If this rule holds
good it might be in the interests of all {0 extend it to a case
of “insufficient funds.”

Answer.—(1) The chief objection is the trouble and
risk of error involved for which the trifling profit derived
from the class of accounts where such things might happen
would never pay.

(2) The remark cited is contrary to the well-recognized
rule, that until a cheque has been accepted, the holder is
not in privity with the bank, and no one can proceed against
it in connection with the cheque except the drawer. It had
nothing to do with the merits of the case, but was a mere
passing remark.

As to the consequences of a change in the law, the follow
ing among other considerations may be mentioned :

If the holder had a right to demand payment it would
involve a duty on the part of the bank to pay on his demand
if it held funds, and a consequent responsibility to him for
any error in refusing payment. At present, whether the
bank pays a cheque or refuses it, if it refuses one cheque and
immediately after pays another, if it overlooks a credit, or
charges the customer with wrong debit, the matter is one
which affects only the bank and the customer, and a reason
able and friendly settlement of any mistake is in practically
! every case assured. It needs little imagination to forecast

| the difficulties that would arise if the bank had to reckon
with a holder who was (or thought he was) unjustly treated
i To give such a right to holders of cheques for which there
are insufficient funds is open to other practical objections,
such as the labour and risk of errors it would involve, and

the endless disputes which might be expected to result

_j
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CHEQUE SENT FOR COLLECTION AND Lost N tone Mairs,

Question 196—~0n July 18th we sent a cheque on a

branch of La Banque Ville Marie to that branch for collec

tion.  On 26th (which would be the usual time to ask

ts fate), hearing of the suspension of the bank, we wired
them to remit cash or return it at once, to which they re-
plied that it had not been received. On the same day we
notified the endorsers (from whom we have a general waiver
f protest), that it had not been paid, and sug

sted that

they notify the drawer.
The drawer writes that the cheque has not been charged
to him, but that, as he sent it to the endorsees on July 14th,
they had ample time to cash it before the suspension, and
he disclaims any responsibility Az they are out-of-tow
customers, we claim that the cheque was forwarded in the
rdinary course of business, and the drawer was notified of
ts non-payment as speedily a

whom do you think the loss (if any) should fall

circumstances permitted. On

As the cheque has not turned up in the mails, as yet,

what action should be taken?

Answer—We think the drawer is responsible notwith

standing the delay in presentation, assuming that there was

no unreasonable delay on the part of the payee or the bank
n sending the cheque forward,

If a cheque is not presented within a reasonable time,
then under sec. i3a, the drawer is discharged to the extent
of any damage he suffers by such delay, but delay in making
presentment for payment is, under sec. 46, excused when
the <||*|;|‘\ it caused |~‘\ circumstances 'u_\nnnl hiz control.
Delay in the post-office would, we think, come within this
rule.

CHEQUES SIGNED BY ATTORNEY, THE DErositor’s NAME
BEING WRITTEN WITHOUT THE ADDITION OF THE ATTOR-
NEY'S NAME,

Question 197.—A\ B has given ¢ D a power of attorney
to sign cheques on his account, and in a letter to the bank
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bank lor refusing payment « cheque, as the maker w
" ) pon the cheque to t holder i ! I
vank pays the cheque to a n due course, the orig
holder would have no action against the ban as the
heque has, as between him and the subsequent holder in due
mirse, ceased to be hi property If, howeve the ba
paid to a person who was not a hole due course, unde
I stances as would disentitle it to sav that the
heque was paid in good faith, then the origir ler t
rheque could elaim from the bank its value in an action of
! er Jor conversion of the cheqgue

The

receipt of such a notice from a person claiming t
w the holder would undoubtedly put the banl upon enquit
15 to the rights of the person presenting the cheque, and tl
bank should satis t=elf that s reallv a ler in d
CONTS
NStror P’ r orF A Mankep CHeo
Ouesl 19.—(1) The tenderer
being let by the tow: B, d ter hein rde
the contract, that he has made a take 1 ( ition
He a to have | tende neelled and the ac anyin
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(2) The towr I B1 1 loca 1 aho
mentioned che which 18 drawn on a bank in a er place
and ask to hav cashed wit recourse agann tow!
Would the bank b 1 n cashing it
| nsine (1) A customer cannot )y pa I
marked cheque which ha | the hands o
without the pave consent If the customer
can bring proceedings against the town for tl m
the cheque, and can obtain, the Court will g it,
injunction preventing their dealing with it and

the bank from paying it, but short of

we do not se what ground the b

on

thi cheque,
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(2) A bank might be safe in negotiating a marked
cheque without recourse to the payee if they knew of nothing
affecting the payee's title to the cheque, or his right to nego-

tiate the same. ‘The proposal, however, would be so unusual
it might almost constitute notice that something was wrong,

and we think it would be unwise to adopt such a course.

Stor PAYMENT 0F CHEQUE—CHEQUE CERTIFIED BY DRAWEE
BANK THROUGH OVERSIGHT — CERTIFICATION (AN
CELLED,

Question 200.—The bank on which a cheque, payment of
which has been stopped, is drawn, receives it by mail from an
outside point. Through oversight the cheque is marked and
stamped paid. The error is digcovered before three o’clock
and the cheque sent to protest. The teller marks the cheque
“cancelled in error,” but the ledger-keeper forgets to remove
his initials, Do the initials of the ledger-keeper commit the

bank to pay the cheque?

Answer—We think not. As the bank did not a= a mat-
ter of fact honour the cheque, and as the initials were left
on in error, the holder could not elaim any benefit from such

¢

TrEATMENT OF CHEQUES WHEN PAYMENT OF SAME HAS BEEN

an error,

STOPPED,

(uestion 201.—John Johnson gives his cheque to James
Peterson, and subsequently instructs his bank to stop pay-
ment. Cheque is presented by mail by a second endorser,
Peter Smith, The bank writes, “ payment stopped,” on face
of cheque in red ink. Since cheque was the property of
Peter Smith, was the bank justified in mutilating it ?

Answer—It would have been more discreet for the bank
to have pencilled the reason for refusal on the back of the
cheque as usual. Nevertheless, the holder’s rights are in no
way prejudiced by the co-called mutilation.

The difficulty would not have arisen had the cheque been

protested,
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Stor PAYMENT OF A CHEQUE—SUBSEQUENT NEGOTIATION
BY THIrD PARTY IN Goop Farrh,

Question 202.—A issues a cheque payable to B or order,
and subsequently stops payment of same. The cheque is
negotiated to C, who does not know of payment having heen
stopped.

The cheque having heen dishonoured, is C entitled to
recover the amount from A, the drawer of the cheque?

Answer—The holder’s position in this case is precisely
the same as that of the holder of any negotiable bill of
exchange. If notice of dishonour has been given he can sne
both the drawer and the endorser,

DisnoNovrep Drarr—RIiGHT oF A BANKER T0 CHARGE A
PortioN oF THE AMOUNT TO THE DRAWER'S “ PRIVATE
AccouNt,” WHERE THERE ARE NoT SUFFICIENT Frxps
1N His BusiNess Accoust.

Question 203—A customer has two current accounts
(one an ordinary business account, the other entitled “ private
account ). A cheque on an outside point deposited by him,
has been dishonoured, protested, returned and charged back
to his account, but there are not sufficient funds to pay it all.
Is the bank legally justified in charging his “private ac-

)

count ™ with the balance of the item, or with as much of it
as this account will permit? No promise was made that his
* private account ™ should not be charged back if necessary
(as well as the other account), with any returned dishonour
item,

Answer~1f the two accounts are strictly as deseribed,
that is, both accounts of the same party, representing money
held in the same right—that is, not as trustee, etc., there is
no question that the bank would have a right to set off agajnst
any balance in either account an overdraft in the other. This
is in effect what is proposed.

C.B.P.—9
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TeLEGrRAPHIC REQUEsT TOo Horp Fuxps ror A CHEQUI

Question 20).—Do vou consider it safe for a bank tc
hold funds which are at a customer’s credit, on a telegraphi
request from another bank which is about to cash the cus-
tomer’s cheque? What would he the result if another cheque
would be dishonou :

before the first cheque was presented ?
What if the cheque for which the funds were held [Hw\n‘! to be

forged, or if payment were countermanded by the drawer ?

Answer—This is one of the practices which as a prac-

tice is found to work very well, but in theory is quite ind.
fensible. A bank cannot accept or pay a cheque until it
is actually presented, and notwithstanding such a telegraphic
request or promise, the monev is still at the customer’s
eredit, and he has a right to say what shall be done with it
The refusal of another cheque under the circumstances men
tioned might therefore expose the bank to a claim by the

customer for damages, and

his would be the result whether

the cheque telegraphed about were forged or not, or if it were

subsequently countermanded

THE ACCErPTANCE OR CERTIFICATION OF CHEQUES

Question 205.—A bank refuses to put an acceptance
stamp over its ledger-keeper's initials certifying cheques and
bills domiciled with it. (1) Is there any way in which we

could compel them to do so, and (2) are we justified in ac-

cepting these cheques and bills as certified ?

Answer—A bank cannot be compelled to accept or cer-
tify cheques or bills, and therefore cannot be compelled to
mark them in any way. Their legal obligation is simply to
pay the money on demand, if the customer has placed them
in funds for the purpose. The marking of cheques is a
practice which has grown up as a matter of convenience be-
tweéen banks, We think that the ledger-keeper’s initials are
binding upon the bank, as a representation on its part that it
hplds the funds, but the extent to which its obligation goes
has not yet been determined. If a formal acceptance stamp
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ING THAT THERI NoT Fraps

Question 209 \ bank receives on deposit fron
bank a cheque drawn upon it by a customer and enters the
deposit at the credit of the other bank in the latter’s pass
\fter entering the credit, but before three o'clock of
the same day, the payving bank discovers that the cheque is

not good and wishes to charee it back to the 'l'i"“”"“——‘

bank Has it the right to rescind the credit which has

been given? The transaction ta we at a small offic

where the teller, who took the deposit, should have known o
wenn able to ascertain at once the te of the customer’s
account ?

g1tion different in a large office viere

the teller, who received the deposit and passes the cheque,

| nswer | case of jue drawn on ¢ same ban
n w it is deposited diffe rom the ise of a cheque
drawn on another bank In the one case the holder of the
cheque when presenting it entitled to know at once whether
good or not, and h ourse against the drawer and

endorser depends upon the cheque being dishonoured on pre
itation and upon notice of the dishonour being proper

given. If the presentation for deposit can be considered a
presentation for payment (and we think it should be so con

dered),

question arises, has the cheque been honoured
by credit for its being given in the depositor’s book? If so,
then the holder has lost his remedy against the drawer and
endorser, as he cannot properly notify them that the cheque

s been dishonoured, and the bank cannot, after changing

his position in this way, repudiate the credit.
this would, we think, be the position, and the principles ex
plained in the River Platte Bank v. Bank of Liverpool case

would apply. We think, however, that if it were clearly

shown that by universal custom, or hy agreement with the
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Question 210 Referring to the re port of the judgment
in Bank of Hamilton v. the Tmperial Bank, in the Jar
ary issue of yvour Journal, would not a ledger-keeper he j

tified 1n ruling a line 1 the unuse space e al

Jone imj the f 11
pmitted | 1 n ) 1

SIGNATURE oN ("HEQ DRV
1 tion 212 \ person ci ni nes 1nde the
firm name « Quebee Lumber Company " and deposits
a declaration to that effect in the prothonotary's office i

accordance with law. e uses this name in signing

and other document




136 CANADIAN BANKING PRACTICE

Is such a signature valid, and would a bank handling
the bills or the parties accepting them, incur any risk?

Answer.—A person carrying on business under a quasi-
corporate name, such as the above, binds himself when he
gigns his trade name, just as though he wrote his own name.
The only question involved is one of proof: that is, that the
name “the Quebec Lumber Cmpany,” was written by the
person who carries on business in that name.

But although the signature without any addition is valid,
it is to be remembered that in the matter of endorsing items
for l|«~}ur.~il in other banks, it would be contrary to the “ Rules
and Conventions respecting Endorsements,” which require
such an endorsement to bear in addition the name of some
person, with an indication of the authority by which he
signs,  In the absence of this name the bank receiving the
cheque would under the rules be entitled to a guarantee of

the endorsement.

Creariyg Hovse Runes—RervrNep ITems.

Question 213.—Has not the paying bank until three
o'clock the legal right to refuse to pay cheque presented
through the clearing house, even though there be a local rule
limiting the time to twelve o'clock ?

Answer~"The legal right of a bank to refuse payment
of an item presented through the clearing house is not
affected by the rules of the clearing house, but such an item
cannot be returned through the clearing house unless notice
of the objection is given before twelve o'clock,

Creaning Houses,

Question 214.—(1) Why have no clearing houses been
established at Quebec and Ottawa ?*

(2) Would it not be advisable to put them in opera-
tion wherever there are five banks or more?

Answer—(1) We think clearing houses would unques-
tionably he found to serve a very useful purpose at the points

* Since established. J.K,




CANADIAN BANKING PRACTICE 137

mentioned ; but for an answer to the enquiry why they have
not been established we must refer our correspondent to the
local banks concerned.

(2) We think that in any place where there are (say)
seven banks established, a clearing house would economize
time and labour greatly. They might with advantage be
established where the number is less, but the economy would
not be g0 marked, nor the gain very great. We see no diffi-
culty in establishing them in places where settlements are
not made by legal tenders. The rules of the Hamilton clear-
ing house on the point of settlement are suited to places
where balances are settled by drafts on Montreal or other
central points,

C'Leariyg Hovse SysTeMms,

Question 215.—FEvery clearing bank in London, England,
keeps a clearing account with the Bank of England, where
is also kept an account known as the “Clearing Bankers’
Account.” Daily settlements are made by crediting or debit-
ing this account as balances happen to he in favour of or
against each bank, without the emplovment of coin or cur-
rency. Why has this simple system not been introduced in
(anada in preference to the more cumbrous method of settle
ment by exchange of “legals ?

Answer—The immediate settlement in London is made
by a cheque or voucher, representing a transfer from one
account to another, but that does not cover all the work in-
volved, for the clearing banks probably make deposits in and
withdrawals from the Bank of England daily. Settlement
under our_clearing system involves only one deposit or one
withdrawal daily, and that in large notes good only between
banks, so that the system cannot properly be called “cum-
brous ” even as compared with London,

The London svstem has grown out of the unique posi-
tion of the Bank of England, and could probably not be
copied anywhere else in the world. Canadian banks would

not generally be likely to keep their reserves in the form of a
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deposit with another bank, even if a bank willing to accept
such deposits should be found.

LiasiLiry oF COLLECTING AGENT—EXPRESS COMPANY,

Question 216.—A bank at Creditburg sent a promissory
note for collection addressed to “The Express Company,
Duntown.” The agent of the express company collected the
note and remitted proceeds in error to an endorser on the
note, instead of to the bank, which endorser made an assign-
ment a few days afterwards,

Are the express company liable? Can they escape lia-
bility under the plea that the bank sent the note direct to
the express company at Duntown instead of through the local
agent at Creditburg?

Or is the agent only personally liable ?

Answer.—Assuming that there were no instructions in
the communication sent with the note which would justify
the remittance of the proceeds to the endorser, the express
company or the agent would be liable to the owner of the note.
As to which is liable would depend on the extent to which the
express agent is the agent of the company. It would seem
to us that as the express company hold him out as their
agent for their ordinary business, which includes the collec-
tion of money, they would be liable. They might say that a
collection sent to him by mail from another point and not
through the local agent, is not within the usual scope of their
regular business, but we doubt very much if that affects the

question of He collected the money on their behalf,

and the charge for the service was no doubt credited to them.

CoLLECTIONS—RESPONSIBILITY OF BANKS FOR THE SELEC-
TION OF COLLECTING AGENTS,

Question 217.—A bank receives on deposit from one of
its customers a sight draft which is sent for collection to a
branch of La Banque Ville Marie. The latter remit hy draft
on the head office, but before the draft can be presented the
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institution closed its doors, Can the first bank look to its
customer for the amount?

Answer—The cases make it clear that unless the bank
sent the bill to the Banque Ville Marie at the request of the
depositor, they are responsible for the consequences of send-
ing it there.

“(Cur” CoLLEcTiON RATES BETWEEN BANKS

Question 218.—1 recently received two letters from a
branch of a certain (lanadian bank offering to make collec-
tions in the town and vicinity (where it had recently opened),
first at 1-10 of 1 per cent.,, minimum 10¢., and later at 1-16,
minimum, 8c., evidently desiring to take this class of business
away from a bank which had been established at this point
for many years. I replied that we were quite satisfied with
our present arrangements for collecting, and had no inten-
tions of making a change,

I would be glad to have vour opinion az to the pro-
priety of the action of a bank in cutting rates in this
manner.

Answer.—~The members of the committee are unanim-
ously of opinion that competition of the kind referred to is
most inadvisable, and that banks should not help it on by
accepting “cut”™ rates. The question is, however, one re-
specting which we could scarcely do more than express the
views of the members of the committee unofficially,

CorrecrioNns—A Case oF NEGLIGENCE oN Part or Cor-
LECTING BANK,

Question 219.—A bank on presenting a draft for accept-
ance is tendered a post-dated cheque for the amount. This
it holds, together with the unaccepted draft, until maturity,
when the cheque is dishonoured. The bank having failed to

notify the drawer and endorsers of the draft that it had not’

been accepted, does it lose its right of recourse against said
drawer or endorsers? L]
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Answer—We think the position is that the collecting
bank has allowed all the parties on the bill to be discharged,
and that it has no recourse except to make the best it can out
of the dishonoured cheque.

COLLECTIONS SENT T0 PRIVATE BANKERS

Question 220—~A current account customer brings in a
note for collection, made payable at a private banker's office
in a place where there is no chartered bank. He is told that

the collection will only be forwarded to the private banker’s

t his own risk, and the following notice had been placed in
his pass-book when his account was opened, viz.:

A1l bills, notes and other securities left with the bank
for collection will be collected at the risk and cost of the
parties leaving them, the bank only holding itself re-
spongible for the amount actually received by it, and not

for any omission, informality or mistake occurring in
collecting them,

When the note matures a partial payment is stated to

have been made on the note to the private banker who fails
to remit the money, and also fails financially, suspending
payment the day afte payment was made.

(1) Can the customer hring suit against the bank and
recover the amount paid on the note, hut not remitted by
the private banker?

(2) Would not the customer have a chance to recover
the amount from the maker of the note? In making the note
payable at this private banker’s office, did lie by so doing
appoint him the collecting agent ?

Tl

no charge was made by the hank.

note was returned to the customer, and of course

Answer.—(1) If the understanding with the customer

was clearly that stated, then he must bhe taken to h

Ve au

thorized the emplovment of the private banker as his agent
to make the collection, and must bear any loss that may

result therefrom. ® On proof of the conditions upon which
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the collection was received the customer’s suit against the
bank must fail,

(2) The customer has no remedy against the maker of
the note. Having authorized the employment of the private
banker to collect the note, anything paid the latter by the
maker is in effect payment to the customer,

The fact that the note was made payable at the private
banker’s office is immaterial. The liability is placed upon
the customer by the parole agreement, ete., at the time the
note was handed in.

We might add that the law is quite clear that where a
bank selects a collecting agent of its own accord, without
asking the customer for instructions, or putting on him the
risks involved, it is responsible for the agent’s acts.

Where a customer discounts with a bank billz which can
only be collected by sending them to a private banker, it

micht seem reasonable that, as the sending of them to such

is a course forced upon the hank by its customer’s
manner of doing business, he should be responsible, but the
law is clearly otherwise, and most banks, we think, now take
the precaution of requiring customers who discount or lodge
for collection bills payable at such points, to give a letter
of indemnity on the lines suggested by the notice clipped
from the [-xl»»l"u-l\

CoLLECTIONS SENT To PRIvATE BANKERS,

Question 221.—A hill for collection is sent by a bank
to a private banker, who is a customer of the bank, there
heing no chartered hank in the place where the bill is payable,
The cheque received from the private banker in payment is
dishonoured, On whom must the loss fall?

{nswer—1Unless there was an understanding with the
customer that the cheque should be sent to the collecting
agent emploved, of such a character as to make it clear that
he had approved of the selection of the agent, the bank must
bear the loss, This point was fully dealt with in our reply
to Question 220,
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Keys AND ('113“{1)'.\'1'[0,\‘5 LopGeEp WITH ANOTHER BANK.

Question 222.—The manager and accountant of a bank
hand to another bank in the same city a sealed package re-
presented to contain duplicate and combinations of all
the locks in the office, with the request that they be held in
safe-keeping, and delivered only on the joint order of offi-
cials acting as manager and accountant respectively, who
may be in chdrge at any time. In case of the ahsence or
incapacity of manager or accountant or both, would the cus-
todian be justified in delivering the package to other officials
who might for the purpose claim to be acting? If so, would
not either of the applicants be greatly assisted in obtaining
fraudulent possession of keys or combinations ?

Answer—We think that the bank holding the package
would only be justified in delivering the same strictly within
the terms of the conditions on which it was lodged—that is
“on the joint order of the officers acting as manager and ac-
countant who may be in charge at any time.” As to who
should be considered to be acting in these capacities is a ques-
tion of fact depending altogether on the circumstances of the
particular case, and it would be impossible to express an opin-
ion without knowing all the circumstances. If the officials
claiming the package are, as a matter of fact, acting as man-
ager and accountant, and in charge at the time, they are
entitled to the parcel; if not, they are not entitled to it.

SIGNATURE 0oF A COMPANY WITHOUT THE NAME OF THE
SIGNING OFFICER.
Question 223 —Where a party trades under the name of
a company, as for instance, “The Canadian Iron Company,”
is it sufficient for him to use the name of the company in his
signature, without the addition of his own name?
Answer.-—Legally such a signature is sufficient, but prac-
tically it is open to many objections,

JoiNT Sto0K CoMPANTIES—DPOWERS OF OFFICERS,

Question 224.—The shareholders of a company incor-
porated in Ontario pass a by-law authorizing the directors




CANADIAN BANKING PRACTICE 143

to appoint a president and other officers, and declaring that
the president is to be the manager of the company, with
power “ to exercise all such powers of the company as are not
required by law to be exercised by the directors or by the
company in general meeting.” Would this by-law empower
the president to sign cheques, acceptances, ete., on hehalf
of the company ?

Answer.—~We think that the by-law is quite sufficient
for the purpose named.

Press Cories v, CarsoN Corigs.

Question 225 —The practice of filing carbon copies of
typewritten letters instead of copying them in letter books
seems to be growing. I would like the opinion of other
bankers as to the convenience and safety of the practice.
The use of the copy in evidence is a matter to be considered.
The letter press copy, owing to the order in which it comes
in the letter book, presents in itself evidence of its genuine-
ness, while a carbon copy might easily be fabricated.

Answer.—There are no degrees of secondary evidence—
a letter press copy and a carbon copy stand in precisely the
same position in regard to admissibility as evidence, and if
the loss of the original be proved or its non-production
otherwise properly accounted for so as to lay the foundation
for the admission of secondary evidence, the question would
be simply one of fact, viz.: *is the carhon letter a copy of
the original?” The same question would be involved if the
letter press copy were offered. If the contest were upon the
existence of the original or as to its date or when sent, ete.,
one can readily see that the letter press copy, appearing in its
proper place, would in ordinary circumstances be a stronger
piece of evidence than a carbon copy, but if the contest were
as to the contents of the original neither the letter press
copy mor the carbon copy would prove itself. Evidence
would have to be given on this point, and if the contest were
keen it might be easier to throw doubts upon the accuracy
of the carbon copy than upon that of the other. Still the
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question would be one of fact and in the majority of cases it
would be as easy to prove the one as the other

CurreNcy oF CaAxapa CONVERTIBLE.

Question 226.— s the currency of Canada a convertible

or an inconvertible one?

Can I take $1,000 in legal tender notes to the Receiver-

General and demand gold ?

Can I demand gold or legal tenders for bank notes if I
present them at place of issue?

If I present them at a country branch, can T still insist
on being paid in gold or legals?

Section 57 of the Bank Act provides for payment of

$100 in legals when demanded, but I cannot find answers t

the above in the Act

Answer—~—"The currency of Canada is convertible. The
Government will pay gold for legal tender notes when pre
gented to the proper officer, and the banks are bound to pa
gold or legal tenders for their notes when presented at the
place of payment. Whether or not the bank is bhound t
redeem its notes in gold or legal tender at any country
branch depends upon the terms of the note itself. In prac
tice they are usually made payable at the head office only,
and while the bank is bound to receive them in payment of
debts at any office, it is «-HJ_\ bound to redeem them at the
place or places where they are made payable. There is a
further provision as to the redemption agencies.

Section 57 of the Act does not touch this question. Its
effect would appear to be merely to impose on banks the duty
of paying up to $100 in legal tenders, and so far to deprive
them of the right to meet their obligations in gold.

Par Varve or ForeieN CURRENCIES,

Question 227 —1Is there any recognized par value for

francs and marks?
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Answer—The value of francs and marks is fixed by the
at 19.3¢

and 23.8c. respectively, but we doubt if this can be properly

Governor-General in Council, for customs purposes,

alled a “ par value.” "T'he value of a sovereign is fixed by

section 2 of the Currency Act at $4.86 2-3, and of the Ameri-

can gold coin by section ¥ at their full nominal value. The
only way in which a value could be fixed for francs and marks
which might be termed a par value would be a proclamation

under the same section.

Days oF GRACE IN ENGLAND

Question 228.—~How many days of grace are allowed in

England on bills drawn (a) at gight, (b) at three days’

gight, (¢) at sixty days’ sight?

Lnswer—A sight bill payable in England is not en

titled to days of grace, but is payvable on demand,

Jills drawn at three days or at sixty days’ sight are en

titled to three days’ grace

DeBeNTURES HELD BY A BANK AS COLLATERAL—NEGLECT
oF BANK 10 PresExT Courons ProMrrLy,

Question 229.—A bond with coupons attached is held by
a bank as collateral security, They neglect to collect the
coupons as they mature, and ultimately when the hond
matures it is found to be uncollectible. The customer claims

credit for the overdue coupons Iz the bank I'l'~[mll\ll-lr-'.’

Answer—The relations between the bank and the custo-
mer are scarcely indicated with suflicient clearness to enable
us to answer this question definitely. On the bare facts
stated we should say that as the customer was not entitled to
receive the coupons, but was bound to leave them or their
proceeds with the bank as security, the duty of collecting
them fell on the latter. If then, as a matter of fact, the
coupons would have been paid if duly presented at maturity,
the bank would be responsible for the loss caused by their
non-presentation.
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DeBeNTURES IssveED wiTHoUT COUPONS,

Question 20—\ trading company makes an issue of
debentures, secured by mortgage, over all its property, to
which debentures no coupons are attached. Apart from the
question of the value of the property of the company, would
such issue be looked upon as a desirable security for ad-

vances by a bank? If not, why not?

Answer.~It is not made quite clear whether the ques-
tion has relation to the fact that the debentures are those
of a trading company, or to the fact that no coupons are
ittached

As to the former we do not think that the debentures of

a trading company are good security for the bank,
reason that they are usually extremely difficult to sell.

As to the point of their not having coupons for the
interest, that might or might not be a serious objection. Tt
would no doubt in any case impair their selling value, for

people would in such case have to send the debentures every

time they wished to collect the interest, and if they were
payable at a distance from the place where the holder re-
sided, this might be quite a serious item. We do not, how-

ever, see any other objection from this point of view.

Note DELIVERED wiTHOUT ENDORSEMENT,

Question 231.—(1) Is the maker of a note which is
overdue protected in the payment of the same, to any one pre-
senting it, upon having note delivered up to him without
the endorsement of the payvee?

(2) Can such possessor of a note (the note not having
been endorsed over to him by pavee, he could not, T take it,
be considered the holder in law), be he Tom, Dick or Harry,
enforce payment by suit against the maker without obtaining

the payee’s endorsement ?

Answer.—~The question involved in each case is whether
the party in possession of the note is the owner of the claim

which it represents. He might become o by an assignment
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"
as well as by endorsement, but unless he is able to sl a il
i : I
good title to the note, hie has no right to collect it or to sue i

e maker, and if, as a matter of fact, he ha: not a good
|

title, the maker would not be protected against the true

wner if he paid the note

Derosirs BETWEEN BANKsS AT POINTS WHERE THERE 18 NO
C'reariye Housek.

)

Question 22~Two banks at a point where there is no
clearing house, exchange deposits before eleven o'clock each
day, (1) Is it permissible for either to make a second
posit before three o'clock, or should second l|t[m\HA if al
lowed at all, be made hefore twelve o'clock?  (2) In case a
second deposit is made can the depositing bank, provided the

halance is in their favour, demand a settlement on the same

dav ¥

Answer~—In the absence of any local agreement on the
subject, either bank may make a second l]n',»mll at any time
up to three o'clock and demand a settlement cheque. We
believe, however, that it iz the practice of banks at most
points to make their 4]-‘]“»\% before a certain hour each
morning, and we think it desirable that this practice should

not be infringed.

Derosits For BENEFIT oF A MINOR,
Question J—What is the best way in which money can

be deposited by a father to the credit of his son, age eleven?

If the father placed it in his own name in trust for the

son, would that protect the money from his creditors?

Answer.—1t seems clear from section 84 of the Bank
Act that a bank may take a deposit for credit of such a
lad, notwithstanding his age, and may repay it to him from
time (o time without the intervention of any guardian, et
There is a limitation in amount affecting such deposits in
the Province of Quebec.

If the money were -ll‘]lw~||ln| to the credit of the father
in trust for the son, the protection from the father’s ereditors

C.B.P.—10

,)
i e | R e g
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Derostr 1y NaveE or Deceasenp MivNor,

Question 239 A\ minor (resident in Ontario) dies
Wit 1 balance in savings bank. Can the father of suc
minor draw the money?  What is the legal course to pursue
Answer Money at credit of a deceased depositor who
wiag a minor at the time his death, can only be legall
lrawn by his administrators appointed. There may he
cases where it would be reasonable to pay the amount f
the parents, but such pavments could only be made at t
bank’s risl ["nder t esel wocedure in the Surre
( t letter { administration fo in - estate of  trifl
mount can be obtaived at a nominal charge, we believe %2

ACCOUNTS IN THE NAMES oF MINORS

Question 240.—(1) What is the Ontario law relating te

money deposited by minors?
| (2) Which would you advise—the opening of a savings
wceount 1 the name of a minor, or in the name of a
or guardian in trust for the minor?
Inswer.—(1) There is no general law in Ontario re

specting money deposited by minors, but under the terms

of section 81 of the Bank Aet, banks may receive deposits

from minors, and repay them to the minors at any time

(See the section referred to, and note the limitation where a

nor could not, ¢

ept Tor the section, make deposits,)

the authority given by the Aet,
we would think it prudent to take a

de

posit in the name

ol a parent or guardian 1n trust for a minor, rather than
directly in the name of the minor This, however, would

apply only in cases where the minor is quite young.

Derosir 1x Naye or DECEASED EXECUTOR.
Question 241 \ bank issued a <!w}n.\\| receipt to John

Jones, executor.  John Jones is now dead. The deposit

receipt 1= not mentioned in his will Are his executors

legally entitled to withdraw the money?
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Lnswer—"The executors of a sole trustee or surviving
trustee become the trustees in his place and consequently have
authority to deal with the deposit which he held in his lifs
time as trustec \¢ the deposit receipt mentioned was not

1

the testator’s own property, it would not, of course, he mq

tioned in his will.

ACCOUNT IN NAME oF “Estate or Joux Sarry,” THE

Larrer Beizg stinn Lavisa

Question 22.—(1) Is it usual to apen accounts in name

Estate of John Smith ™ or * Succession of Jean Smith ™

John Smith ig living?

(2) If 20 opened by another, s 1 he not show written

authority to transact Smith’s busines

Lnswer.—We may say that it is not customary to open
accounts in this manner, although there is nothing to pre
vent anyone from conducting his own account in such faghion

(2) The party operating an account in this style on
hehalf of someone else hould, we think, be required to pro

duce written authority

Trust Derosrrs—\Wirnorawar sy ONE oF Two TRUSTEES
Question 2} Are we to understand from sub-gectim

R, section 84, Bank Act, that a deposit in the names of

|

wrties can be withdrawn one of them? 1If one of t

depositors died would not his legal representatives |

join with the survivor in order that the bank might p

( the mone

1 nswer.—"T'he section quoted refers to trust »Eu;u».'-. and
its terms d seem wide enough to protect the bank in

paving such a trust deposit to one of two trustees. We have,

however, hitherto expressed the view that it 18 not altogether

wise to reply on this section of the Bank Act, and we do not

think that it is the practice of the banks to accept a receipt

of one trustee in sueh cases, If, however, one trustee i dead

it is quite clear that the surviving trustee has entire ¢ mtrol,

ind that the legal representative has no rights, so far as the

hank is concerned
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AccouNT IN Navme or Two Execurors,

Question 244 An account stands in the name of two
executors.  Is it not legal, according to the Bank Act, for

either alone to draw?

Luswer—1{ the circumstances connected with the de

posit show that it consists of monevs | hy two executors

as such, probably either may draw, though it is customary

and safer to require both signature But if there is an ex

press understanding that both are to sign, or if such an
]

understanding might be implied from the circumstances con

nected with the

it, t would, of course, alter the case,
as the provisions of anv contract must b IHH,M\H! with by
the bank

n Ontario empowers any one executor to with-
draw monev standing at credit of a deceased depositor, but

{ money were deposited to the eredit

¢ executors, 1t
would he safer to require the signature of all. 1t is diffi

ult to say what effect see. 84 would have in such a case,
ut as in cashing a cheque drawn (e.q.), by one of two trus
tees the bank would take on itself the burden of disproving

any claim set up by the other that there was an understand
ing that both should sign, it is clear that it would be taking
a seriong risk quite unnecessarily. Sub-section 2 of sec. 84
may be held to be confined to cases where, but for that sec

tion, the bank could not take the deposit at all.

\ccovnt IN Name or “Jos Syiri, * SHERIFP,” "

Question 2}45—~Job Smith, sheriff, places a sum of
money in current account in his name as sheriff, the money
deposited being court funds.  Smith iz dismissed from office
and a successor appointed.  Would a bank be justified in
paying Smith the amount on his cheque signed “ Job Smith,
“sheriff "—he no longer holding office—or would an order
from the court be necessary? Or again, could the bhank pay

& successor without incurring liability ?

Lnswer—~Unless the bank has had some special a

rangement with the sheriff, covering an intimation that the
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money at his eredit is official money payable to himself or to
his successor in office, or unless there is some local statute
which controls the matter, the deposit in question must be re-
garded as one which is repayable to John Smith personally.
Under ordinary circumstances, where an gecount is opened
in the name of “Job Smith, sherifl,” the word * sheriff ”

must be regarded as a mere description

DerosiT IN NaME oF “ A B, Suerirr,” or “ A B, Assioxgg.”

Question 246.—A deposit account is opened in the name
of “A B, sheriff,” and another in the name of *A B, assignee.”
On A B's decease to whom are the moneys in the accounts
payable?

Inswer—Moneys standing at the credit of A B,

sheriff,” or “ A B, assignee,” can only be paid out on the
cheques of hig executors or administrators, unless therve he

some local statute otherwise providing,

Moxeys DErosi N Tresr—RiGuT or BENEFICIAT

OWNER TO CONTROL,

Question 247 An account is opened in the following
name, * John Smith, in trust for Springtime Fire Brigade.”
In accordance with the rules of the Fire Brigade, all cheques
have to be countersigned by W, Brown, chief. Smith draws
a cheque to hig own order for the bhalance of the account
without Brown’s countersignature. Iz the hank justified in
refusing this cheque until countersigned ? What is its posi-
tion if it ghould pay it without Brown’s signature?

{nswer—It is not apparent from the statement in what
way or for what purpose the hy-laws have heen communicated
to the bank, but it would seem clear that the facts justify
the bank in refusing to pay without Brown’s signature.

The bank’s position if it pays the cheque without Brown's
signature would depend on the circumstances. It it could be
shown that the deposit was made and held upon the special
contract that cheques upon it should hear Brown’s signature

as well as Smith’s, we think it would he difficult for the
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bank to escape liability for practically joining Sm
breach of his trust It seems needlesz to s that it "
wise to take a deposit without having made qu nlain on
whose order it 18 to be repai

I'rUsT ACcorNt

Quest }8.—(1) Is there a n to opening a
wcecount in the following for *Ma Brown, admin 1
trix, John Jones, attorney,” the power of attor from Ma
Brown to John Jones being dul I w the banl

(2) If John Jones ghould draw e for the bala
the above account, and deposit it LI weount a
| : *“John Jones, in trust for Mary Brown, administra
ix,”” would the bank be under anv responsibility for p
itting such a transfer?
(3) If Mary Brown should revoke the power attorn
1 to in Question 1, would that aff Tohn Jor I
to draw against ust account
(4) Would the bank be justific n 1 t 1yt
» an nt at credit trust accowm 1 Tolhn nes, 11
istructed M B
Lnswer (1) 1% ount 1in tor t]
1 n it to whicl vjection need be taker
t be rega the ac it of Mary Brown
t \ ment that John Jones
ney te ( u
(2) The transfe { 1 1 nt of J
Tong n tru wl t 1l
1 t or might not be 1 I ul certain ul g
to withdraw the mone ind 1 Iy
! pl 1iing the bank, 1 ny wa to dep mon 1 1
acconnt: but we should think there v danger in t
of the bank being held to be a party to any breach of trust
that may be involved,
(3) The revocation of the powe [ attorney would not
Wflect John Jones® right to draw cheques on |
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(4) We think that where a bank has been made aware

for whose henefit the trust fund is held, they eould not wit

t risk pay it out to the trustee against the instructions of
the cestui que trust. But she could not demand payment
from the bank. She must take legal proceedings in the usual
way. The legal title to the money is in the trustee, and the
bank could not, except at its own risk, act without his aut
ority.  Under Ontario practice it can relieve itself from any

difficulty by paying the amount into court

DerosiT RECEIPTS—NEGOTIABILITY,

Question 249.—Are deposit receipts transferable by en-

dorsement?

Inswer.—The usual form of deposit receipt is, we think,
a receipt for money, and an undertaking to “account ™ for it,

and not an unqualified promige to pay it. A document read

Received o £ to account for on d¢

mand ™ has been held not to be a promissory note; and other

ing

cases where the agreement was to “account ™ for monev have
been decided in the same way. We think therefore that a
deposit receipt in the customary terms would not be trans
ferable by endorsement in the same way as a note would

transferable,

NEGOTIABILITY oF DErosit RECENM

Question 250.—Referring to my enquiry as to the neg

tiability of deposit receipts (Question 219), subjoined is a

copy of v wording of t receipt which T had in mind

Received from J. Smith on deposit, for a peri
of not less than three months from this date, and
ject thereafter to ten days’ notice of repayment or w

drawal, the sum of one hundred dollars, to be accounted
for upon surrender of this certificate to J. Smith with
intercst (until date of notice only) at the rate of three

per cent

Answer.~—With regard to the receipt in the form sub

mitted. we should not suppose that such a receipt would b
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that quality if it could he
held to be a promissory note, and we think that under the
rulings in the cases referred to in the reply to Question

he amount to J. Smith

249, the promise to **account ™ for t

annot be held to be an unconditional promise to pay to

the holder of the receipt. For the same reason it is not
transferable by endorsement, in the sense in which that
ord is used in the Bills of Exchange Act, but the claim

it represents may be transferred by a simple assign
ent endorsed on the document by the depositor
The practical questions arising out of these points arve as

the obligation of the bank holding the money to account

r the same to an endorsee, or its rights if it should make
ment to an endorsee
\ mere signature in blank is not in itself authority
¢ bank to pay the party holding the document, and it
vould probably not protect the paving bank if, as a matter
I Tact, the party receiving the money had no right to receive
An endorsement in blank might, however, be a very im-
portant link in the chain of proof advanced by the party hold
ng a deposit receipt so endorsed, in support of a claim that
the money had been duly assigned to him. This does not
ect the bank’s right to refuse to recognize the assignment
ithout further p(mf,
If the receipt is endorsed by the depositor “pay to C D

18 such

r order,” payment to C D would probably be good,

an endorsement would doubtless be held to constitute C D the

1igent of the depositor to collect money, and the deposi

tor could not dispute what was done in consequence of

own act; but, for the reason mentioned below, it would be

well to take the endorsee’s receipt for the money as *“on

| behalf of ™ the depositor

If the receipt is presented for pavment by another bank,

| bearing the endorsement of the depositor either in blank
v with an order to pay to such bank, payment might, no

doubt, be safely made to the bank presenting the receipt,

but it would be well to require a receipt for the money in
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which it is declared that the receiving bank is acting as an

agent for the depositor, e.g., ** Received from —— on behalf

of A B (the depositor) the amount of the within deposit re
ceipt and interest.” The object of this is to ensure that if
there is any mistake in the matter the bank receiving the
money will be liable either to the depositor, as for money re
ceived on his account, or to return the amount as paid under
a mistake. It i to be noted that a guarantee of the endorse-
ment does not cover this point: that merely protects against
forgery, and does not guarantee that the bank has authority

to collect the amount,
Derosit RECEIPTS * NoT TRANSFERABLE.”

Question 251.—~Would not the bank’s responsibility as

to the proper disposal of moneys held on deposit receipt be
Jessened if the words * not transferable ™ were omitted from
such receipts?

Lnswer—~We think not. A deposit receipt as ordin-
arily worded, in which the bank indicates that the money
“will be accounted for,” is not transferable in the sense in
which promissory notes are transferable. The addition of
the words *“not transferable ™ does not alter the effect of
the form; it merely calls attention to its nature. On the
other hand if the deposit receipt were so worded that it
was in effect a promissory note, and so negotiable in the

ordinary sense, the bank would be liable to any holder of

the receipt to whom it might be negotiated, and would

some advantages, as, for instance, the right to hold

funds against a debt of the depositor.

Devostt Recerrrs—Dury or Baxg wueN  Derositor

Proves Loss or DESTRUCTION OF SAME,

Question 2521 am advised by a leading solicitor here
that a bank ean be compelled to pay the amount of a lost
deposit receipt without a hond of indemnity, on the ground
that the deposit receipt, not being transferable, but payable
only to the depositor, his receipt for the money is sufficient

Also that no provision is made in the contract as expressed in
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clation thinks on this p

Inswer.—A depogit receipt in the ordinary form is 1

negotiable and is a mere evidence of indebtedne
bank to the depositor. The loss of the receipt may i
venience the depositor in proving to the satisfaction of t
bank that he is the person entitled to the payment of this
udebtedness; but if he were able to establis is richt t
the deposit by other evidence, the bank would have t

n It would be no defence to an action 1 1m aga

¢ bank to recover the amount of the deposit that he had

been given a receipt not negotiable, which receipt was not

theoming ; and he could not be compelled to ¢ v bond
of indemnity before claiming payment Ii there wer
pecial terms 1n the deposit re pt w h he wou 1
to comply with before claiming payment of the dep
would of course have to comply with them as a matter of
! ol mt the legal 08 with respect to ¢

[ special terms would have to be considered in view of t
exact terms and ol the cireamstance t the t

[f the receipt contained { 1al phrase “ fifteen da

1 vithdrawal to be given, and this receipt t

dered before payvment made,” it w 1 certa
conditior the ntract that th ol
rendered before payment can be demanded, and
the b ould be just | pavment un 8
ndition had been per med mt we thin it the «
lition is one which would be held t wve been dis ! f
the nstand rendered it impossib erforman

s¢ destr l hank w I in such a case he actin
reasonably if it refused to aceept bond of indemnit !
{ pay over the money, and if in an action brought by the
positor he proved the destruction of f{ receipt, the co
would in all probability order t hank to pay the cost

the sait,
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Derostr witt PrivaTe DANKER GUARANTEED BY A DANK

Question 253.—Does the guarantee of a deposit receipt
of, or deposit account with, a private banker come within the
powers of a chartered bank? Can a branch manager give
such a guarantee, and would he be personally liable if the
hank were held not to be liable ?

Answer—A guarantee of this kind is probably within

scope of the bank’s powers, and binding on it if given

a proper consideration.  The right of a branch manager
to bind the bank by such a guarantee depends on the cir-
cumstances : and the fa would have to be ecarefully ascer-
tained before an opinion could he expressed.  The case
would, however, be so unusual and open to objection, that

pinst his authority

the presumption would be ¢

If the bank proved not to be bound by his act, he would,
if the guarantee was not in itself wl/tra vires of the bank,
he ll'~[uvll>il>]|' to the creditor for any tl;llll;l;’w* sustained
through relying on his implied warranty that he had author-
itv to bind the bank. Tf, however, the guarantee were held
to be ultra vires, then the manager would not be responsible.

The power of a bank to enter into a guarantee will de-
pend upon the nature of the transaction. If the trans-

hank-
ing " within the meaning of section 64 of the Bank Act,
it would be within the bank’s powers,

action be one which “appertaing to the business of

It was held by the court in Montreal that a bank was
not authorized to enter into a contract of suretyship guaran-
teeing the payment by a customer of the hire of a steamship
under a charter party. Johansen v, Chaplin,

Devosrr—Wrrtnprawarn oF SaMe oN Leacar Horipay,

Question 254.—A gives his cheque to B in payment of
an indebtedness, on the evening preceding a legal bank holi-
day. The bank remains open for the transaction of business
on the holiday, when A withdraws the balance at his eredit,
thus cutting the holder of the cheque out of his money.
Has the holder of the cheque any recourse against the bank?
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His plea would be that he naturally assumed that the ba
wasg not open on the holiday and held his cheque until the
first buginess day thereafter, when he found the funds had

been withdrawn
Adnswer—A bank is under no obligation whatever to t
payees or holders of unmarked cheques.  There is nothing

1

side of the regular business hours, whether on a legal holiday

to hinder the bank making vments to its customers out

or not, and its sole obligation is to pay its customers’ cheque

when presented, if it t has funds in hand to meet them

Rigir oF A BANK To PAY AT A Braxci 1y Nova Scoria
v Derostt RECeveD a1 A Braxen iy New Bre ICK

UNDER Lorrers oF Prosare Issvep 1o THE DEPos

FORS IN NOVA SCOTIA

Question 255 \ resident of New Brunswick, having a
deposit in a bank in that province, moves temporarily t
Nova Scotia (where he also owns personal property), and dies

there. Iis executor obtains letters of probate in Nova Seotia,

| and applies for payment of the deposit in New Brunswick

without proving the will in that province Wha: dasosth
exceeds $500

(1) Would the bank be justified in making payment,
and

(2) Would it have any protection under sub-section 3 of
| section 84 of the Bank Act?

Answer—(1) On the general principle that a creditor

may seek his debtor and pay him wherever he can find him
we think a bank holding a deposit at a branch in New Bruns
wick, may, through one of its branches in Nova Scotia, pay
he executor of the depositor, who presents letters of probate
from the courts in Nova Scotia

(2) The case does not come under section 81, seeing that

the deposit is over 500

| DECEASED DEPOSITOR—LETTERS OF ADMINISTRATION—T'H]
BANk AcT.

Question 256.—With reference to section 84 of the Banl

Act, as amended by section 20 (3) of the amending Act of




CANADIAN BANKING PRACTICE 161

1900, where a deceased depositor has more than $500 at his
credit, and an administrator produces properly issued letters
of administration to the estate and deposits with the bank
a copy thereof as provided in such sub-section, what further
enquiries must the hank make to he safe in paying over the

money s

Luswer—We might point out that sub-section 3 is ap
plicable where the will has heen proven or letters of adminis-
tration issued in a country other than that in which the d¢
posit has been made.  In the absence of this provision an
administrator claiming, for instance, under English letters
of administration, has no right whatever to demand pay-
ment of a deposit made in Canada. Where the amount ex-
ceeds $500 he must take out letters of administration in the
Canadian province where the debt iz due. The amendment

tmpowers a bank to make payment where I|1|_- total l|~']~'-~‘7‘-[

does not exceed $500 on the letters granted outside of
province

DErositor—WHEN DECEASED

Question 257 —A married woman who has some money
at her eredit, believed to he held |v>\ her for a church society,
dies, leaving a hushand and minor children. The society
claims the money. What should the bank do? Would it he
liable to the children if the money were paid to the society

Answer—1f it is quite clear that the money was in fact
held |>.\' the deceased in trust for the society, there would be
no risk in paying it to the society. A bond of indemnity
should be taken, and the husband’s admission of the society’s
rights. Tt would be well also to have a statutory declaration
from some other person who knows the facts. The children
could only get at the matter by procuring letters of adminis-
tration of the estate. The administrator would undoubted!y
have control of the deposit, but he would be bound under
the conditions mentioned to pay it over to the society: so that
the children would gain nothing.
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Derosiror OPERATING A BrsiNess AccovstT anNp Ao DPen-
SONAL ONE—Ri1GHT oF BANK TO SET OFF,

Question 258.—John Smith, merchant, opens a business
ccount in his own name with the bank, and also another
wecount gubsequently, called * personal account.” The first
mentioned account is overdrawn while there are funds at
dit of the latter. Can the bank retain suflicient funds
from the eredit balance to cover hig liability on the overdraft?
Would the recent decision in the case of Bank of British
North America v, Richards & Rilev, have any bearir n

|
I a case

Inswer.—in this cage the balance in one account is
to John Smith, and the balance in the other d by him
I'he bank therefore has a right to set off one against t
other.

We do not think the Bri (‘olumbia judgment h:

bearing when the facts are as in this case.

Ricut oF A BANK 10 HoLp Fuxps a1 CReEpIT OF A DECEASED
DEPOSITOR AGAINST UNMATURED OBLIGATIONS OF THI

LATTER,

Question 259.—(1) A bank’s customer at his death has

a deposit in his own name, believed to be his own mone)

The bank holds unmatured paper on which he is a promissor
v endorser, Can the bank hold the money until this pape:
1as matured and then charge the same against his account?
How if the estate ig insolvent?

(2) How would it be if it were shown that although the

money stood in his own name, it was really trust money?

{nswer—~—(1) The bank could not hold the money if an
executor or administrator duly appointed should bring suit
for the amount before the bills mature, but would be entitled
to set off any bills maturing before action brought. We think
the same result would follow if the estate were insolvent

(2) The fact that the money was trust money, if not

known to the bank, would not affect the right set-off. (See

|
|
|
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Union Bank of Australia v. Murray Aynsley, in the Journal
for April, 1899.)

RervsaL 1o Pay MoNEY To DEPOSITOR UNDER INFLUENCE
oF LIQUOR.
Question 260.—Can a depositor under the influence of

liquor legally draw his money out of his savings bank
count?

ac-

Has such a depositor any ground for action against the
bank for refusing to give the money?

Inswer.—This is a very difficult question to answer. If
a depositor were so much under the influence of liquor as to
be quite incapable of understanding what he was doing, the
bank would probably not be discharged by his signature to
1 receipt for money paid to him in that condition. If, how
ever, he was but slightly under the influence, and quite sen-
sible of what he was doing, the bank could not refuse

Whether the depositor would have a ground of action
against the bank for refusing to give the money would depend
entirely upon the above points. If the bank was justified in
refusing because of his unfitness to transact business, he
would have no elaim. If, however, they made the mistake of
refusing when, notwithstanding his being under the influence
of liquor, he was quite capable of transacting business, the
bank would probably be liable for damages.

DivipENDs—R1G1T oF DIRECTORS TO PAY SAME,

Question 261.—A loan company shows among its as-
sets $5,000 for costs of charter, and $29,200 for organization
expenses, the latter having been increased somewhat during
the vear. Would the directors be justified, in the face of
this, in paying a dividend to the shareholders? Their assete
do not much excced $200,000.

Lnswer—"The right of the directors to pay a dividend
depends upon the state of the profits, A dividend cannot
lawfully be paid which would impair the capital, or while

the company is insolvent, but if there be profits on hand

c.B.P~—11
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they can be used in payment of a dividend. We think there

i# nothing in the conditions mentioned

prevent the dire
tors from lawfully paying a dividend : the expedieney of it is
another question

Brsizess Transactep ny BANKs vor Tie DoyiNion Goy

ERNMENT,

Question 262.—Under the new regulations of the Post
Office Department, we receive a cheque from the postmaster
daily to take up the orders which have been cashed by the
bank during the day. This cheque we have to remit daily
to Ottawa. In a bank with 20 to 25 branches, apart from the
labour involved, this would mean an addition to its postag

charges of § ably $100 for the vear. Do you not think the

government ghould make allowance for this extra ex

pense ?

I nswer We do not think that the banks ghou

pected to do work or incur expenditure in this way without

remuneration,

Canapian Bank Nores axp DomiNioN Nores—Iow Pay

ABLL

Question 263, —Can anyone presenting CCanadian bank
notes at place of issue demand gold for same up to any
amount, and similarly with legal tender notes at the place
of issue!

Inswer—Anyone holding the note of a Canadian hank

may demand gold for the same at the place of issue. The
bank may pay in gold or legal tenders, at its option, but
should the party demand a certain proportion in legal
tenders, the bank must comply therewith. See sec. 57 of the

Bank Act,

The place of issue in most cases means the office of t

hank at which the note purports to be issued. The practice
of the banks in Canada now is almost altogether to domicile
the notes at the head office. A bank is not bound to pay gold

for such notes at its branch offices, but it must receive them

at par in payment of any debts due it.  See see, 56 of the Act
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As regards legal tender notes

to pay their face value i

. the government is bound

n gold on demand at the place at
which they are made payable.

Lrcar TeENpER NoTES—PAYMENT UNDER SEC. 5T OF TIE

Baxk Acr,

Question 264.—Would vou construe see. 57 of the Bank
Act to mean that a bank may pay sums up to 100 in ones
twos or fours only to a party who desires such a payment ?
Can it compel one who demands payment in legal tender of

a claim for over $100 to take payment

noones, twos and
fours, or must the bank pay in large legal tender notes or
gold ?

Answer—The ereditor must accept in payment of

obligation of the bank, no matter what the amount mayv be,
anvthing that is a legal tender, but the ereditor has the

ght
to say that to the extent of $100 in any payment, the bank
must pay him in one, two or four dollar Dominion notes
Except in o far as the bank is controlled by the latter pro-
vision, it is in the same position as any other debtor, and
may at its option pay its obligations in small or large lega
tender notes, or in sucl

coin as is a legal tender under the
Currency Act.

Margien WoMEN'S SEPARATE ESTATE.

Question 265.—Does a married woman who has a separ-
ate estate render that estate liable when she signs a note with
her hushand, or has she to sizn another paper showing she
intended to make her separate estate liable hy her signa-
ture? (2) Does a married woman's name with that of her
hushand to a joint note, secure her dower to the bank dis-
counting the note?

1-
tion on the part of a married woman, that she intends to

Answer—(1) We are advised that no special declars

bind her separate estate, is necessary to make her under-
taking binding thereon. If she has, as a matter of fact,
separate estate at the time she signs a note, then her signa-
ture, either with her husband or in any other connection,




166 CANADIAN BANKING PRACTICE

binds it. (2) The legal question affecting separate estate
of married women and their dower rights in their husbands’
lands, are among the most intricate and difficult, and upon
them judges and lawyers are constantly differing. We nad
ourselves unable, therefore, to give a satisfactory reply to
this query. It would probably be held that an inchoate right
to dower in her husband’s lands would not be separate estate
sufficient to make the promise of a married woman enforcible
il she had nothing else. The above refers only to the law in
the Province of Ontario.

Dower IxTeErResT 1N ExcUMBERED LaNDS,

Question 266.—What general rule should he adopted by
a banker in estimating a customer’s financial position, where
the assets of such customer consgist of encumbered real estate,
taking into consideration the possibility of a claim for dower
against such lands? T'o what extent would the security of a
loan to such a customer he affected by his marrying subse-
quently to the making of the loan?

Answer~"The only general rule we can suggest is that it
ghould be assumed that in the event of the bank wishing to
come against the property, it would sell for much less than

the valuation put upon it: that the encumbrances would be

increased hy interest, taxes, insurance premiums, ete.: and
that against any surplus then remaining, there would be
chargeable the dower interest, which might exhaust the whole
surplus, What this may amount to in monev may be estim-
ated by taking the present value, calculated according to the
usual tables, of a life annuity equal to one-third of the estim
ated income derivable from the full value of the property.
Upon marriage the property becomes charged with the

dower interest ~l|1r__-w! only to existing mortgages,

Drarr Accompaxtep By BiLn oF LapING FOR PAYMENT—
Scereexper oF Bion or Laping 10 DRawee 1o ExapLs
iy 10 ExaMixe Goops,

Question 267.—A bank holds a bill for collection; with
bill of lading and certified invoice attached to be surrendered
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on payment only, the

yls being in bond. 1Is the hank justi-
fied in surrendering any of the documents for the purpose
of enabling the drawees to examine the goods, and what risk
would it run by so doing?

Answer—"The bank would be responsible to the owners
of the bill for any injury or loss caused hy its action. What
this might be would depend altogether on the circumstances,
but the bank by acting against its instructions, clearly takes
on itself gratuitously whatever responsibility there may be

DEyaND Drarr witit Binn oF LapiNg “ ror PayyMeNT "'—
Goops DELAYED '8 T'RANSIT,

Question 265.—A demand draft with bill of lading at-
tached, to be held for payment, i received for collection
The goods, owing to delay in transit, will not arrive for three
weeks, and the drawee refuses to pay until the goods arrive
No instructions have been given to hold the draft. Is the
collecting bank exensed from ]ll'lvl|'~li|l‘__' it?

Answer—The drawer would be discharged if the draft
were held over without notice of dishonour being given him,

and the collecting bank would be respongible for the hill

Disiroxovrep  Drarr—Ricur or Bayker 10 CHARGE A
PorrioN oF THE AMOUNT TO THE Drawer's “ Privari
ACCOUNT " WHERE THERE ARE NoT SUFFICIENT FUxps
iy His BusiNess Accovrst,

Question 269.—A customer has two current accounts
(one an ordinary business account, the other entitled * pri-
vate account ). A cheque on an outside point deposited Ly
him, has heen dishonoured, protested, veturned, and charged
back to his account, but there are not sufficient funds to
pay it all. Ts the bank legally justified in charging hi
“private account ™ with the balance of the item, or with as
much of it as thiz account will permit? No promise was
made that his © private account ™ chould not he charged back
if necessary (as well as the other aceount), with any re-
turned dishonoured item
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Luswer.—If the two accounts are strictly as described

that is, hotl

accounts ol the same party, representing mu ney

held in the same right, that is, not as trustee, ete., there is

no question that the bank would have a right to set off against

any balance in either account an overdraft in the other

This is in effect what is proposed

PAYMENT OF ORIGINAL DRAFT, AFTER DUPLICATE 11AS BEEN

Palp,

Question 271 “A" who resides in Montreal buvs

ift from his bankers on their Toronto branch, pavable

to “B” or order, and the draft was lost k gives
A\ " a duplicate, which was dulv in If the
original is subsequently presented pavment - int
cent holder would the bank he m’;,j]_! to na te
Luswer.—If the original draft reaches the ban perly
endorsed it has to I pa d Fhe circumstances call for a
satistactory mdemnity hefore the duplicate 18 1ssue
DRAFT PURCHASED FROM A BANK—DEATH 0F PURCHASER
BEFORE DELIVERY oF Dirarr to Hiwn
Question 271 \ customer ordered and paid us the

money

vur home office.  Before delivery he died. What is our posi

or a draft on Hong Kong, which we obtained from

tion in the matter? The draft is payable to a party in
Hong Kong, and we understand that our customer was for
warding the ama t on behalf of others

Inswer.—We do not see that vou can do anvthing but
hold the draft until someone has taken out letters of admin

istration. It is quite likely that it would be safe to send the

draft to the pavee, but if for any reason the payee was not

entitled to receive the draft vou would by adopting such

course make vourselves responsible to the administrator
ADVICE OF DRAFT-——RESPONSIBILITY FOoR DELAY,
Question 272 —The B of H draws a draft on the B «

a
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$.... and charge to our account.” When the draft is pre-
gented the bank say they have not received an advice. How
long must the customer keep it before he can enforce pay-
ment? Of course this does not apply to our drafts, but, as a
matter of curiosity, we would like to know the law on this
subject.  Has there been any case decided under English law
in this matter?

Answer—~I1f drawees refuse to pay on account of want of
advice, holder has no recourse against drawee, but has imme-
diate recourse against drawers,

Steut Drarr Lerr wrrn Drawee vor 48 Hovrs—DATE oF

\CCEPTANCE,

Question 273.—~1f the holder of a sight draft should
voluntarily leave it with the drawee for 48 hours for accept-
ance, and the drawee dates his acceptance on the last day
on which he holds it, must the holder, in order to prevent the
release of the drawer or previous endorsers, protest the draft?

Answer—Yes; this would be a qualified acceptance, and
should the drawee not make the necessary change of date the
draft should be protested.

Drarr, wirn Binn o Lapixg Arractenp, CASHED BY A
Baxk, Has THE AcceErton ANY RECOURSE AGAINST
ik BaNk 17 THE Binn o Lapixg snovep Prove 10
pE FORGED, OR IF THE GOODS ARE NOT AS ORDERED?

Question 274 —A bank has cashed a draft with hill of
lading attached, the goods being shipped to order of the bank
Has the drawee any recourse against the bank if the goods
are not as ordered, or in the event of shipping bill being
a forgery? Does the bank in any way guarantee its gen-

uineness ?

Answer—~We think the bank assumes no responsibility
to the drawee in such a case. IHe has heen instructed by the
drawer to pay o much money, which he has done. Even if
it be said that the instructions were conditional on the docu-

ments attached being surrendered, this would invelve nothing
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further than that the bank should surrender the documents
received from the drawer, whatever they may be. We think,
however, that if the bank should negotiate the draft to an-
other bank, it might be held responsible to the latter for the
genuineness of the documents.

Dearr witit Binn or Lapixa Arracnep,  Suovnp Cor-
LECTING BANK PERMIT DRAWEE TO EXAMINE GoOoDs ?

Question 275, —A draft is received for collection from a
western bank with a bl of lading “to order” attached,
instructions being “surrender bill of lading on payment.”
Drawee asks for permit to examine goods: can collecting
bank grant it?

Answer.—~We do not think the bank ought to interfere
in such a point without the approval of the parties inter-
ested.

DrarT witit THE AMOUNT IN Firres DIFFERENT FROM
THAT IN Bobpy,

Question 276.—The amount of a draft is expressed in
words in the body as $150, the figures in the margin heing
$250, and is collected by a bank from the drawee at the
latter amount. Some time afterwards the drawee discovers
the mistake. Tas he a right to require the bank to repay
the 1007

Would the position of the parties be different (1) if the
draft had been drawn on an agent of the drawee and he had
received the $250, and (2) if the bank which collected the
draft merely held it for collection, and not as the owner ?

Answer—The sum denoted by the words would he the

amount payable. The payment in excess of $150 would he a

payment made by reason of a mistake in fact, and if the hank
were not a mere agent in the matter, the $100 would he re-
covered from the bank by the drawee

If the bank were an agent, but the ageney were not dis-
closed to the drawee, the same result would appear to follow,
unless upon discovering the bank’s principal the drawee chose

to pursue the principal, instead of the agent
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If the bank were an agent acting for a disclosed princi-
pal, and the money received had been paid over to such
principal, then the remedy of the drawee would appear to
be against the principal and not against the bank

Drarr witg DRAWEE'S ADDRESS WRONGLY GiveEN—I"ro-
TEST.

Question 277.—A draws upon B in Ressland by mis-
take: he should have drawn on him in Nelson, where he has
a place of business and a residence. The item is sent for-
ward to Rossland, subject to protest for non-acceptance
Draft is returned protested for non-acceptance. TInasmuch
as the drawee has no place of business or residence in Ross
land, and the draft was never presented to him, where are
there any grounds for protest ?

Answer.—TIt would seem clear that the bill must he re-
garded as dishonoured by non-acceptance, and it was the
holder’s duty, in view of the instructions quoted, to protest
the bill. The matter works out in this way:

If after the exercise of reasonable diligence presentment
cannot be made to the drawee or to some person authorized
to accept or refuse acceptance on his behalf, presentment is
excused (41, 2 b), and the bhill mav be treated as dishon-
oured by non-acceptance (41, 2). The holder of a bill dis-
honoured by non-acceptance may, if he thinks fit, protest the
same (section 51). In this case the agent of the holder
was instructed to protest, and would not have acted in accord-
ance with his duty if he had returned the bill without pro-
test.

WorpING OF S16HT DRAPTS,

Question 278 —A sight draft is made by “A” upon
“B,” drawn out payable to the order of...... bank, and
cashed upon the security of the endorsement of “C” Is
there any question regarding the wording of the draft ad-

versely affecting such security, and, if so, upon what grounds?
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Answer~We consider the endorser is a guarantor of
payment, and that in case of dishonour he could be effec tively
sued,

ENDORSEMENT PLACED ABOVE SIGNATURE OF THE PRECEDING
Exnorsenr,

Question 279.—A\ signs a promissory note payable to B,
B in order to get it discounted gets C to endorse. (s en
dorsement, however, is placed before B's on the note.  Would

C be liable to B as their endorsements stood ?

Luswer—C would not be liable to B under such circum-

stances, no matter how the endorsements stood

ForGep Exporseymests—A CoMrnicarenp Casr

1

Question 280,—A Cang bank sells a sterling draft

on London to a cust

made payable to a person

i a foreign country, The draft is cashed by a foreign bank

a person who fo payee’s endorsement, which
bank in turn collects the amount through its London agent
from the drawee in London

Under these circumstances, has the purchas

dratt any right of action against the bank which drew it?
We presume not, but if so, what remedy has the owner of
the draft?

Luswer—The purchaser has, as you assume, no right
of action against the bank which drew the draft: he could
only have such a right upon the bill as a dishonoured bill,

which he could not have unless it were in his possession,
The only other parties who would be liable are

(1) The foreign bank,

(2) The London bank to which the bill was sent by it,
and

The bank on which the bill was drawn.

The true owner of the draft, who might be either the

purchaser or the pavee (this depending on facts not stated

in the question), would probably have a claim on the f

eign bank which cashed it on the forged endorsement, but
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his rights would bhe governed by the law of the country in
which the transaction of cashing the draft took place. If
this were like the English law, his claim on the foreign hank
would be clear. He would also have a claim on the London
bank which received the amount of the draft from the drawee
bank, but their “;Ihlhl_\ might be affected l».\ the nature of
their relations with the foreign bank. is claims on both
of these arise from their having received and converted his
property, and not out of any provision of law relating to
hills,

The remaining question, namely, the owner's rights
against the bank on which the bill was drawn, has not, go
far as we are aware, been jll']i( ially decided. The qllwliﬂll
is very important and interesting, and we give the reasoning
on hoth sides of it.

Section 24 of the Act in very clear terms declares that
where a signature on a bill is forged, the forged signature is
wholly inoperative, and no right to retain the bill or to give
a discharge therefor or to enforce payment thereof against
any party thereto can be acquired through or under that sig-
nature, unless the party against whom it is sought to retain
or enforce payment of the bill is precluded from setting up
the forgery. If effect were given to these words in their
unqualified form, we would say without hesitation that a per-
gon claiming to be the holder of a bill through a forged en-
dorsement, even theugh he acquired the bill as a subsequent
holder for value and without any notice of the forgery,
could not discharge the acceptor by presenting the hills on
the ll:l»\' of its |||:||l|l'i!)' at the proper |l];h‘t' and l‘n-rt'i\ill'_,'
pavment from the acceptor and delivering the hill up to him.
It must be borne in mind, however, that section 21 com-
mences with the words “ subject to the provisions of this
Aect.”

“ Holder in due course ™ is defined by section 29 to be a
holder who has taken i« bill complete and regular on the face
of it, under conditions, of which one is, that he took the bill

in good faith and for value, and that the time the hill was




174 CANADIAN BANKING PRACTICE

negotiated to him he had no notice of any defect in the title
of the person who negotiated it.

By section 2, the expression “holder” is defined to
mean “ the payee or endorsee of a bill who has possession of
it, or the drawer thereof.” Section 3 declares that the rights
and powers of the holder of a bill are, among other things,
(b) where he is the holder in due course he holds the hill
free from any defect of title of prior parties: and (c¢) where
his title is defective, if he obtaing payment of the bill, the
person who pays him in due course gets a valid discharge for
the bill

Section 55 declares that the endorser of a bill by en-
llﬂbill_;: it (b) is pl‘l'rlluh-tl from lh‘ll_\ill'_' to a holder in due
course the genuineness and regularity in all respects of the
drawer’s signature and all previous endorsernents: (c¢) is
precluded from denying to his immediate or to a subsequent
endorsee that the bill was, at the time of his endorsement,
a valid and subsisting bill, and that he had then a good title
thereto,

Section 59 provides that a bill is discharged by payment
in due course by or on behalf of the drawee or acceptor, and
that *“ payment in due course ” means “ payment made at or
after the maturity of the bill to the holder thereof in good
faith and without notice that his title to the bill is defective,”

The arguments against the right of the drawee or aceep-
tor to claim a discharge by payment to a person, a holder
under a prior forged endorsement, are of course based upon
section 24, which declares that a forged signature is wholly
inoperative, and no right to retain the bill or to give a dis-
charge therefor, or to enforce payment thereof, can be ac-
quired through or under that signature

The arguments in favour « ! the right of the drawee or
acceptor to claim a discharge by such payment are the fol-
lowing :

1. The statement in section 24 referred to is expressly
declared- to “subject to the provisions of this Act.” The

statement that no right to give a discharge is also qualified
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by the words *unless the party against whom it is sought
to retain or enforce payment of the bill is precluded from
setting up the forgery or the want of authority.”

2. Under section 55, the first endorsee after the forged
endorsement is precluded from denying to his endorsers the
genuineness of the forged endorsement, and is also precluded
from denying that he then had a good title.

The definjtion of “ holder ™ hy section 2 would include
this endorsee and he would become a holder in due course
within the meaning of section 53, at all events with respect
to his endorsers subsequent to the forged endorsement. He
could bring an action on the bill itself against the prior
endorsers,  In order to hold the endorsers he would have to
duly present the bill for payment, and if payment were re-
fused he would have to protest the bill for non-payment, or
the endorsers would he t|i~|'||:ll'j_'l't|. He therefore has the
right to present the bill for payment, and to protest it. If
he presented it for payment and it was paid, he could not of
course protest it for non-payment. The effect, therefore, of
payment would he to discharge the liability of the prior
endorsers,

Section 59 expressly declares that a bill is discharged by
payment in due course, and that * payment in due course ”
means *“ payment to the holder in good faith and without
notice that his title is defective.” The holder mentioned in
gection 59 is the holder defined by section 2, namely, “the
endorsee of the bill who is in possession of it.” It would
be a remarkable result if payment under such circumstances
would discharge the prior endorsers, and would not discharge
the drawee or acceptor who actually pays. The reference
to good faith in section 59 refers to the good faith in making
the payment and not to good faith of the holder. A way in
which the v ous provigions of the statute relating to this
question can e reconciled is to confine the statement in sec-
tion 24, that “no right to retain the bill or give discharge
therefor can be acquired throngh or under the forged signa-
ture,” to the case of a party claiming to be the holder through
the forged signature only.  1f he claims to be the holder
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through a genuine endorsement subsequent to the forgery,
the other provisions of the Act mentioned would appear to
give the right to present for payment and receive payment
and give discharge to the drawee acceptor,

As above stated, we are not aware of any judicial deci-
sion on this very important question, but we think it pro-
hable that when it comes up for deaision, the decision will be
on the lines indicated

CoeQue rto 1ne Oroer or “Jonx Sayrrn, CoLLECTOR oF

Crstonms,” ENDORSED BY THE ASSISTANT Ok ACTING
COLLECTOR,

Question 281.—A\ cheque is payable to “John Smith,
collector of customs.”™  Are the following endirsements in
order:

James Brown, Assistant Collector, or
William Jones, Acting Collector ?

Answer—~—The above endorsements are not in order,
although it is quite likely that the circumstances would
justify the bank in accepting them. The payment to the
assistant or acting collector would not be valid if the cheque
were given to John Smith as his personal property.

ENDORSEMENTS BY RUBBER STAMP,

Question 252.—Now that stamped endorsements are be-
coming so much used by large business firms and others,
would it not be as well to have some definite understandings
regarding them? The question might arise as to whether
they are legally valid discharges. There does not seem to
be any provision made for them in the Bills of Exchange Act,
and there is evidently some doubt regarding them, as they
are frequently guaranteed by bankers when sending docu-
ments endorsed in this fashion, forward for collection. They
geem to have come into use as a means of doing awayv with

the old and more laborious way of writing the endorsements.
Some banks are in the habit of taking letters from their
customers admitting liability for such endorsements; but
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how about the drawer (in the case of a cheque)? Is he to
be satisfied by a stamped endorsement? Cannot he demand
a written discharge? Of course cheques endorsed in this way

alwiis come to the payee hank through the medium of an-

other bank, and are ll\ll;lll_\ endorsed * for l|(~|m~il only,” Inm
[ have noticed cases, more especially in cheques coming {rom
American institutions, where they have not lad even that
clause inserted.

Answer—Stamped endorsements put on with the au-
thority of the party are quite as binding as written endorse-
ments: and although from the point of view of the ditticulty
of proving their genuineness, the practice has some ohjec
tionable features, it has become altogether too common and
too useful to be now withstood. As far as the banks are
concerned, what we have said in reply to question No. 203
above, as to the liability of the bank to which items are
paid, applies to this case also, and this affords protection for
the bulk of such transactions. The bank with which the
item is originally deposited by the party whose endorse-
ment is put on by means of a stamp, would naturally protect
itself by a written agreement with its customer, such as our
correspondent refers to.

As to the rights of the drawer of the cheque to be satis-
fied with the endorsement, we do not think that he has any
ground for complaint. At any rate in order to prove that
the bank had no right to charge the cheque to his account,
he would have to prove the invalidity of an endorsement

ENDORSEMENT BY RUBBER Stamp,

Question 283.—Could a bank’s customer repudiate the
following or similar endorsement, made with a rubber stamp
on a cheque taken in deposit, the name as well as the instruc-
tions being stamped :

“Pay to the order of Bank,

John Smith.”

Answer~If such an endorsement was unauthorized the
customer might of course repudiate it, but we think he would
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be bound to return the money which had been credited to him
for the item o the strength of the unauthorized endorsenient

STAMPED LNDORSLMENTS,

Question 284.—John Smith carries on business under
the name of the X\ Manufacturing Company. Is a stamped
endorsement “ X Manufacturing Company,” without the
proprietor’s name, sufficient ?

Answer.—Such an endorsement, if impressed by or with
the authority of the proprietor of the business, would be quite
legal, but it would not be within the rules adopted by the
Association.  See 3rd clause of Rule 2, which requires the
name of the person to be added.

A QUESTION OF ENDORSEMENT.

Question 285.—During the writer’s experience as ac-
countant for ten years at different branches, including Win-
nipeg and Vancouver, it has been customary under Rules
Respecting Endorsements Nos. 4 and 10 to call for a guar-
antee,

This custom we have never had questioned until a
couple of days ago, when we asked for a guarantee for an
item endorsed as follows : “ Pay to the order of Bank
for credit of o

This endorsement was made by rubber stamp; the bank
depositing the item refused to guarantee; we therefore took
the item off their deposit slip; they based their stand on Rule
7 re endorsement and we held to Rules 4 and 10, According
to Rule 7 a bill so endorsed “ may be refused until restric-
tion is removed.”

We have discussed the point with one or two local bank
managers and they take the same ground as we take.

The asking for a guarantee on these restrictive endorse-
ments has been, we have always understood, with a view of
leading the public to adopt an endorsement in accordance
with the view of the Canadian Bankers’ Association,

This endorsement was by rubber stamp, and if the ques-
tion should arise, would this be a valid endorsement in ac-
cordance with the Bills of Exchange Act?
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Answer—~An endorsement by rubber stamp if put on
with the payee's authority is valid, and under sec. 35, sub-
sec, ¥ of the Bills of Exchange Act, the endorsce has the
right to sue your bank for payment.

A guarantee by the depositing bank is not asked for in
Montreal and is not we consider a legal necessity.

ENDORSEMENT BY AN OFFICIAL ON BEHALF oF A COMPANY.

Question 256.—What is the legal difference, if any,
affecting either the bank itself or its signing officers, between
the following forms of signing drafts, receipts, orders, ete. :
“The Bank of Canada, A. B., Manager or Director,” and
* For the Bank of Canada, A, B., Manager or Director *”

Answer—We think there is no difference whatever,
either affecting the bank or the signing officer, in the effect
of the above modes of signature. Either would be held to
indicate that A. B. was signing on behalf of the bank.

ExporsEMENT BY PARTNER IN A FieM—RuLe 2 oF THE
ASSOCIATION,

Question 287.—A cheque in favour of Smith, Brown &
Company is endorsed with a rubber stamp “ Smith, Brown &
Company, per , " one of the firm signing his name
underneath,  Should this endorsement be guaranteed under
the rules of the Association?

Answer—Under the last clause of Rule 2 the absence
of words indicating the authority of the person signing makes
the endorsement irregular, and therefore one which should
be guaranteed. To meet the rule the partner endorsing in
the usual manner should add such words as “one of the
firm.” It must be remembered, however, that the rule in
question is largely for the protection of the depositing or
presenting bank (see Rule 10), and if the paying bank knows
as a matter of fact that the party endorsing is a member of
the firm it would be hypercritical to require the guarantee.

€.B.P.—12
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ForgeEp ENDORSEMENTS,

Question 288.—Referring to article on forged and raised
endorsements in the April, 1903, number of the Journal,
“Cocks v. Masterman,” what is the position of the acceptor
who has paid a bill bearing forged endorsements. Could he
be called upon to pay the money again to the last holder for
value prior to the forged endorsement? 1If the acceptor had
knowledge of forged endorsement on the bill and refused
payment, to whom would the holder look for payment ?
Would the holder and the last endorser prior to the forged
endorsement have equal rights against the acceptor?

Answer.—(1) He could be called upon to pay again to
a valid holder.

(2) The holder would look to the party for whom he
negotiated the hill. Vide 60 & 61 Vict, ¢ch. 10—Act re-
gpecting forged and unauthorized endorsements),

(3) The holder not being a holder in due course would
have no rights against the acceptor.

ForGeED ENDORSEMENTS—('LAIMS ARISING THEREFROM.

Question 289.—The drawee of a bill of exchange accepts
and pays it. It is subsequently found that the signatures
of the drawer and payee are forged. Can the drawer recover
the money from the party who endorsed subsequently to the
forged endorsement? Is not the bill discharged by payment
of the liability, and the <-mlnr.~'01'§ thereby discharged ?

Would your opinion be affected by the following con-
siderations: that the nmames of the drawer and endorser,
which are forged on the hill, are those of employees of the
drawee: and that the forged endorsement was totally unlike
the genuine ?

Answer.—The rights of the parties in the case are gov-
erned by section 24 as amended in 1897, The drawee has,
under that amendment, a right, having paid the bill on a
forged endorsement, to recover the money from the party to
whom it was paid, or from an endorser, who endorsed the
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bill subsequently to the forgery, provided the bill was paid
by him in good faith and in the ordinary course of business,
and provided that due notice iz given, The circumstances
connected with the drawee’s knowledge of the endorser’s sig
nature would certainly be material in coming to a conclusion
upon the question of whether the pavment was or was not
made in good faith and in the ordinary course of husiness,
but it would require a very clear case to warrant the con
clusion that the payment was not o made, merely because
the drawee might have discovered the forgery hy examining
the signatures,

The rights above mentioned grow out of the payment on
a forged endorsement, and the fact that the drawer’s signa
ture was forged also does not affect the question, Jut if the
endorsement had been valid, the drawee could not reclaim the
money, as he is precluded from denying the genuineness of

the drawer’s signature. See section 54,

Foraep axp IrreGurar Exporsevests, Ere.

Question 200.—Sub-section 3 of the amended section 24
of the Bills of Exchange Act savs in effect that the drawer
shall have no right of action against drawee for the recovery
back of the amount so paid, or no defence to any claim made
by the drawee for the amounts =0 paid, as the case may be,
unless he gives notice in writing of such forgery to the
drawee within one year after he has acquired notice of. such
forgery, ete.

(1) In the case of cheques on banks, who but the drawer
himself is to give him notice of such forgery, or to determine
the date on which he acquired such notice? Should not the
fact of his signing to the bank a receipt of his cheques, and a
statement that he finds his account correct to a certain date,
oblige him to give notice within a vear of that date to give
him right of action against the bank to recover on a forged
cheque paid before that date?

(2) If I send Robert Waugh a notice by registered letter
that T hold his note, if the note is a forgery is he bound to

/
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notify me of this fact within a year from the date of my
notice in order to escape liabilities on the note? If the bill is
Irawn say at three months from date, it would be long over-

lue before he need repudiate it.

Lnswer.—(1) The notice of forged endorsements re-
ferred to in the proviso to sec, 24 of the Bills of Exchange
Act is clearly the discovery hy the drawer that it had been
paid on a forged endorsement,  As to when he acquires this
knowledge is entirely a question of fact, which would have
to be proved in the same way as any other question of fact,
in the event of the bank on which he made the claim resist-
ing the same on the ground that he had not given notice

within the proper time

(2) Section 24 does not apply to the case described,
where a man receives notice that a note has heen digcounted

bearing his name, which he knows to be a forgery,

We do not think it follows that the Act, in declaring
that no claim shall exist after a year, is intended to give a
party the right to sleep on that claim for a year, and thereby
injure the bank’s position, perhaps destroying its chance of
getting back the money.  All that the proviso means pro-

lr.‘||l])‘ is that notice given a Year after the nlirl‘u\«'l"\' shall not

avail. Tt leaves the question of whether the notice given
within a year is good or not to be dealt with under the ordi-

nary principles of law

ForGenp AND IRREGULAR ENDORSEMENTS,

Ouestion 201.—Bank * A ™ deposits a cheque through the
8 I |

clearing house against Bank * B.” The cheque bears several

endorsements, one heing hy power of attorney. There are
funds to meet the cheque. A month or so after the clearing
Bank “ B ™ finds (1) that the power of attorney is not legal,
or (2) that one of the endorsements is a forgery. Bank
* B asks Bank * A ™ to take back the cheque, and Bank “A”
replies that under the rules of the clearing house the demand
should have been made before 12.30 on the day of clearing

the cheqne
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The cheque bore the endorsement of the clearing bank
as follows: “The Bank of . Montreal,” and not the
st up " |il‘inl' endorsements guaranteed, ete.”  Which bank

loses? Isa guarantee of such endorsements lll'l't'“;ll'.\‘:‘

Answer~The rule of the clearing house respecting the
return of items before 12.30 has no bearing on a case of this
kind. The point involved is simply this: What is the posi
tion of a bank which, after the lapse of a month, dizcovers
that one of the endorsements on a cheque, paid by it in ordin-
ary course to another bank, is forged or unanthorized ?

The answer to this is that, under the Amendment to the
Bills of Exchange Act. passed in 1897, the bank which re-
ceived the money under these circumstances is hound to re-
pay it, providing notice is giv:n in accordance with the
terms of the Act.

A gnarantee of such an endorsement is not needed to
establish this right, and the “ Conventions and Rules ™ have
no special bearing on the question, except to this extent, that
by Rule 6 the stamp of the depositing bank is declared to he
the endorsement of the bank. Under the amendment referred
to the money may be recovered from the party to whom it
was paid, or from an endorser who has endorsed subsequent
to the defective endorsement, o that the bank receiving the
money in this case would be liable on both grounds,

Missing Exvorsemest Necessary 1o Comrrere TrTLe,

Question 202.—The “A™ Bank presents to the “ (
Bank through the clearing house a cheque payable to Smith
& Jones, or order, and bearing the endorsement of John
Smith and the presenting bank, which is paid: the want of
Smith & Jones’ endorsement is not discovered until some
days afterwards, when it applies to the “ A ™ Bank to procure
the correct endorserient. The bank contends that the pay-
ing bank has lost its recourse against them by not returning
the item on the day it was deposited, and also because it has
been cancelled, but offer to procure the endorsement as an
act of courtesv. The * O™ Bank contends that it has the
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right to demand the proper endorsement, or, failing that.
repayment of the amount of cheque. Kindly favour me with
your opinion,

Answer.—This case does not come within the rules of
the clearing house, or the rules respecting endorsements. It
it a simple case of money paid to a party who has no title
to receive it, under a mistake of fact, which he is bound to
return on discovery of the mistake. The cancellation is not
material; it can be revoked by the paying bank. This case
differs from one where money

¢ paid on an item bearing a
forged or unauthorized endorsement, because the bank was
not in any sense a holder of the cheque, there being a gap
in the title. The Bank of Liverpool and River Platte Bank
case dealt with a bill of exchange paid to a holder who had
an apparently clear title, and the amendment to our Bills of
Exchange Act, passed in 1897, deals with similar cases.

EXDORSEMENT 0N Derosit RECEIPTS,

Question 293.—Do you, or do you not, think that the
simple endorsement by a bank of any deposit receipts pass-
ing through its hands guarantees all previous endorsements ?
I think it does, but the point is often disputed,

Answer—~The endorsement on deposit receipts of the
ordinary non-negotiable form are not endorsements in the
sense of the Bills of Exchange Act, and do not necessarily
involve the consequences which an endorsement on a bill of
exchange carries with it. The practical effect of such an
endorsement as described by our correspondent is no doubt
very much the same. 1f a bhank cashes its deposit receipt,
which has come through the hands of another bank and is
endorsed hy the latter, it would have a right to demand a
return of the money should it appear that the bank receiv-
ing it had, as against the owner of the receipt, no right to
receive it. The depositing bank receives the money on the
implied representation that it has a right to collect the
amount,

Similar questions arise with respect to a cheque which
has been paid by the bank on which it has been drawn.
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Endorsements on cheques do not bring the parties under the
contract of endorsement with the bank on which the cheque
is drawn. The drawee is not a holder for value in due course
when the cheque is paid, but a bank can recover the money
from the party to whom it has been paid if, as a matter of
fact, the party to whom it was paid had not a good title.
His liability is not that of an endorser, but simply of a party
who has received money under circumstances entailing upon
the liability to refund it. The case of Ryan v. Bank of Mont-
real (12 Ont. Reports, p. 39, and 14 Appeal Reports. On-
tario, p. 553), and the cases therein cited, contain much
information respecting the principles involyved,

CaNADIAN BANKERS' AssociaTioN, Rures Respecr ya Ex-
DORSEMENTS,

Question 294.—Do the following endorsements require
the guarantee of the depositing bank under the rules?
A. John Smith,
p. Tom Jones.
B. The Winnipeg Marble Compeny,
William Brown,
In the second case there is no incorporated company;
Brown carries on hig private business under the name quoted.
(2) If endorsements such as these are passed without
the guarantee, what is the position of the paying bank?

Answer.~(1) Both of the above endorsements must be
regarded as irregular within the terms of the rules. (See
last part of Rule 2, and Rule 3.) They do not in either case
indicate the authority of the person signing.

(2) If the endorsements such as those mentioned in the
question are accepted by the paying banks without a guar-
antee, they are protected under the amendment to the Bills
of Exchange Act of 1897, should they prove to be forged or
unauthorized. Their rights against the depositing bank are
somewhat differently conditioned from the rights they would
have under a guarantee given in accordance with the rules;
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CONVENTIONS AND RULES RESPECTING ENDORSEMENTS.

Question 297.—~A cheque payable to order is endorsed
by *mark ™ (properly witnessed). It is presented through
the clearing house bearing the usual stamped endorsement
of the presenting bank. Is the endorsement regular, or

should the presenting bank be asked to guarantee it ?

Luswer—"The endorsement is quite regular,

ENDORSEMENT STAMPS “PAY T0 ANY BANK.”

Question 298.—1Ts there any essential difference between
the clauses *“pay any bank to order” and “ pay to the order

of any bank?

Lnswer~There i no practical difference

ENXDORSEMENT WITHOUT RECOURSE.

Question 200.—“ A" of Halifax draws on “B” of St
n in favour of Bank “ R ™ for $100, pavable 30 davs after

date. Bank “ R™ discounts the bill for *“ A and after plac-

ing on it the following stamped endorsement, viz.: “ Pay to
the order of any bank or banker for the bank of *R,’ Smith,
“Z7 for collection. The
of St. John obtains acceptance of the

Manager,” forwards the bill to Banl

collecting bank A
bill and at maturity returns it to the bank “ R dishonoured
for non-payment. Bank “R™ erases the above endorse-
ment and re-collects the amount from “ A.” Can “ A ™ sue
*“B*” on the bill without further endorsement of Bank “ R ™ ?

The bill was for value,

Answer.—The bill should be endorsed by the bank back
to *“ A" without recounrse,

CHEQUE To ORDER oF *“ AB, Treasvrer,” or “AB, Ex-
ECUTOR,”

Question 300.—A cheque is drawn to order of “ AB,
treasurer,” or “ AB, executor,” Ts the endorsement “ AB*

sufficient without the word “ treasurer ” or “ executor ”?
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Answer—~Such an endorsement would be sufficient, as-
suming that AB who endorses is the AB described in the
cheque,

IRREGULAR ENDORSEMENTS,
Question 301.—A cheque payable to Mrs. A, A. Smith

or order is endorsed “B. B. Smith,” and paid under a guar-
antee.

(1) What is the exact position of the paying bank under

the guarantee?
(2) Would its position be different if the cheque had

heen endorsed “ B. B. Brown " ?

Answer.—(1) We think the presenting bank guarantees
that “B. B. Smith” is the proper signature of Mrs, A, A.
Smith, the payee of the cheque, and that if this should turn
out not to be the case they would be bound to return the
amount of the cheque to the paying hank.

(2) We do not think a cheque drawn in favour of Mrs.
A. A, Smith and endorsed *“ B. B. Brown ™ should be cashed
even under a guarantee. If Mrs. Smith had remarried and
her new name was Brown, no doubt the guarantee would
have the same effect as in the first instance mentioned, but
if it should prove that there is no connection bhetween Mrs,
A, A. Smith and B, B. Brown, we do not think the gnarantee
would affect the question at all. The presenting hank would
probably be bound to return the amount of the cheque to the
paying bank as money paid to them under a mistake, See
reply to Question 292,

Rures RESPECTING ENDORSEMENTS,

Question 302.—(1) Bank A holds a cheque on Bank B
pavable to “The Bonshaw Creamery Co. (Buttermilk) or
order.” This company is non-existent and cheque iz endorsed
*“The Bonshaw Creamery Co., being the Bonshaw Dairving
Co., J. A. Robertson, Sec'y, John McManus, Treas,” and
also by Bank A with their regular endorsing stamp. Bank
B certifies the cheque but refuses to cash on the grounds
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that endorsement is irregular and asks A to specially ¢ m
tee. A contends that the endorsement is regular hat |
B incurs no liability in cashing, Is A correct? (2) Sup
posing the officers endorsing were not duly authorized, would |
not B have recourse against A without a special guarantee ?

Answer—We think that the endorsement mentioned is
regular (see paragraph 2 of the Rules and Conventions re
specting Endorsements), and that a guarantee would not
give the paying bank any remedy against the presenting banl 1

which it would not possess without a guarantee,

ExporseMENT .0, SM11H ” 0N CHEQUE T0 ORDER 0F JOSEPH
SMITH.

Question 303.—A cheque payable to the order of Joseph

Smith is endorsed “J. Smith.,”  Would the bank he justitied

in refusing to pay it if endorsed by and presented hy another

customer ?

Answer.—~Such an endorsement is as valid, if made by
the payee of the cheque, as the full endorsement “ Josepl
Smith ™ would be, and we think that the bank would not I
Justified in refusing to pay the cheque, except under the cir-
cumstances or for reasons which would cause them to refuse

if the full name had been signed.

IRpEGULAR ENDORSEMENTS,

Question 304.—~1s the endorsement “ John Smith, Secre
tary Jones Manufacturing Companvy.” upon a cheque pavabl
to the order of “ John Smith,” irregular? Section 26 of the
Bills of Exchange Act would scem to give the pavee the right

to endorse in this wav if he o elects

Answer.—We think such an endorsement as vou deseribe
that is, the endorsement of a payee cheque drawn to order

who has merely added to his name a description of his official
position, may he regarded as a sufficient endorsement, hut if
instead of endorsing as “John Smith, Secretary Jones

Manufacturing Company,” he should endorse  Jones Manu-

facturing Company, by John Smith, Secretary,” that would,
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we think, not be an endorsement that would pass the title
to a cheque drawn in favour of John Smith or order.

IRREGULAR ENDORSEMENTS,

Question 305.—~Has a bank a legal right to refuse to
accept the endorsements mentioned below :

Cheque payable to ** John Smith, Trustee,” and endorsed
*“Johm Smith ™ or payable to *Jolm Smith, Treasurer,”
and endorsed *“ John Smith.”

Answer~—~We think not.  There can he no t|ll<‘~li1m but
that the endorsement “ John Smith ™ in either case would he
suflicient ; nevertheless in practice it is well to have the
quality in which he signs added, and the payee might reason-

ably be asked to conform to the common practice.

Ierecrrar Exporsevest oy o Maeskep CHeqQue,

Question 306.—A sight draft on one of our customers,
accepted by him payable at our office, is presented when due
and marked good. When it comes in from the bank holding
it next morning, we find that it is payable to “ M—— Hotel
Co'y,” and endorsed (presumably on behalf of the hotel
S.——" but without anything to show thai

company )
the signature is #o intended. (1) Have we a right to send
back the item as being improperly endorsed? (2) T so,
what is the position of the bank holding it? They cannot
protest, as the hill iz a day overdue. The bill had passed
through the hands of another bank before coming into their
hands.  (3) Should we take any notice of the instructions
of our customer not to pay it on such endorsement ?

Answer—(1) You have a right to refuse payment of
the bill unless properly endorsed, and such an endorsement
as vou deseribe is not sufficient. (2) The holder to whom
vou return the bill need not protest it to protect himself. Tt
is not a case where the bill is dishonoured for non-payment,
but where the acceptor has in effect given the undertaking
of his bank that the item will be duly paid, when presented
with the proper endorsement. The holder should send it
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back to the bank from which it was received, and the latter
is bound to return the money, if any, which it has received
from the item. If the bank has received value for the item
to which its title is disputed, it must establish the title, or

return the money. (3) We do not think your customers

have any right to object to your paying the item. If

pay on an endorsement to which they object, th nly
remedy wo be to sue vou, and in course of the proceed
ings establish the fact that vou had not paid the money

the proper party. If they did this, the bank to which v

paid it would have to reimburse you

STAMPED EXDORSEMENTS,

Question 307—(1) What does the llowing stamp
signify to the bank on whom a cheque iz drawn en placed
on local cheques, as regards former endorsements

For Deposit Only

25 e . (learing House
Feb, 19th, 1896

To the credit of the Bank..............

pro Manage:

(2) Would a bank be justifiedl in refusing to pa

cheque made payable to John Smith and endorsed “John ¥

Smith,” with the above stamp under Mr. Smith’s name
without a guarantee of endorsement > Could a hank deman

that the endorsement to guarunteed ?

Answer—(1) As to the effect of the common form of

banks on cheques passed througl

stamped endorsements o

the clearing house, the reply to Question 293 covers all that
we could say. Under the law, as understood here, the
sentation by any bank of an item for pavment by the bank
on which it is drawn involves an implied representation that
it has the right to collect the amount, and if anv of thy
prior endorsements should prove to be forged or unauthor

ized, so that as a matter of fact it had not t

ceive the amount, it would be hound to pay hac
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cent judgment in London and River Platte Bank v. Banl
of Liverpool, is, however, very disturbing, and if not reversed
on appeal, will entirely change what is supposed to be the
position of the law on this point.

(2) A bank is not bound to, and we think should not.
pay a cheque drawn in favour of “John Smith ™ or order
and endorsed “ John F. Smith,” for the reason that the en
dorsement is irregular. 1t follows that if the bank is wi
ing to cash the cheque, it has a right to ask whatever gua

antee it thinks proper,

RUuLEs RESPECTING ENDORSEMENTS

1
1

Question 308.—E. A, Jones and W. A. Jones (equ

partners) carry on business under the name of the Jones

Manufacturing Company. Is the following endorsement

(stamped or written) in accordance with conventions and
rules of the Canadian Bankers’ Association?
1’2\}' to the order of

The Bank
Jones Manufacturing Company,
per W. A, Jones

Should W, A. Jones place anything after his name to
show that he is connected with the company; if so, what ?

Answer.—~Under the rule we think that W, A, Jones
should add after his name © proprietor,” or “one of the
firm,” or something of that kind. The endorsement purports
to be that of a corporation, and under Rule 2 the official
position of the person signing must be stated. The absence
of the description does not, however, make the endorsement

less binding.

IRREGULAR ENDORSEMENT.

Question 309.—Jones and Brown trade and carry on
business together, though no registered partnership exists,
Jones attending to all the banking. Brown receives a cheque
in payment of goods sold by him, the cheque heing made

—
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payable to him personally. In the ordinary course of busi
ness, he hands the cheque over to Jones, but neglects to en
dorse it himself, which fact Jones fails to notice at the time.
When bringing t

1s digcovered, and being short of funds, Jones endorses

cheque to the bank for deposit, the omis

the bill ** Brown, per Jones, Attorney,” and then endorses the
bill personally as usual.  No written power of attorney from
Brown to Jones exists, however,

I should like to know. (A) Whether a bill =0 endorsed

should be received on deposit? (B) Whether such an en

dorsement can be defended ?  (C) Whether, if the manager
of the bank, knowing all the facts of the case, decides to take
the bill on deposit from the customer, endorsed as deseribed,

horized the teller to take it, the teller is thereby

ired from all responsibility as to the aceuracy of the b

passing through his hands? (D) Whether in such a ca
the teller should request the manager to initial the said bill,
and if so, where the manager’s initials should be placed:
whether the manager’s verbal authorization would b th
cient? (E) Whether an @ sement of this kind, made in

good faith, and without fraud, could be called a forgery or b

contrary to the law?

Lnswer—(\) We think the cheque which vou deserilx
should not be received.  (B) This would depend on all the
circumstances,  (C) The acceptance of the cheque would I

entirely a matter of the manager’s discretion. (D) W

suppose it to be unnecessary for the teller to request
the manager to initial the cheque, for if there was any dis

pute afterwards as to which officer of the bank was respon

for accepting the cheque, the true facts would not fail

to be brought out, If initialed at all we think the proper
place would be on the back under the endorsement (E)
An endorsement of this kind is not forgery; it is merely in

valid for want of authority.

IRREGULAR ENDORSEMENTS

Question 310.—A certified cheque on a hank in Califor-

vable to Stephen Jones and Mrs, Wm, Smith, and
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endorsed S, Jones and Sarah Smith, is paid by a Canadian
bank. It goes forward endorsed by the bank in the regular
way, and when presented by the Bank of B. to the drawee
hank (the Bank of C.), is refused because endorsement is
claimed to be irregular.

The cheque is protested by the Bank of B. The Cana-

dian manager cannot have foreseen that it would have been

protested, as, according to our custom, if refused it would

have been returned for guarantee of endorsement,

The drawer of the ('in'llm' (the customer of the Bank of
C.) made all the trouble, by putting “ Mrs, Wm.” instead of
‘ Mrs. Sarah.” Who should pay the costs in this case?

Do you think it would be advisable to request the Can-
wlian bankers to use the Christian name of married women
when celling drafts, ete.?

Answer—"The practice of Canadian banks, or the natural
expectation of the Canadian banker in the particular case
referred to, do not seem to us to have any bearing on the
question involved, nor does the mistake of the drawer of the
cheque, in putting “Mrs, Wm. Smith” instead of “ Mrs.
Sarah Smith,” seem to us to affect the question,

The parties receiving the cheque could have prevented
any trouble by returning i{ and requesting that a cheque in
the proper names be issued, or by procuring Mrs. Smith’s
signature in the form required by the cheque, and we be-
lieve customary in such cases, i.e.,

“Mrs. William Smith,
Sarah Smith.”

The question then simply is, was the cheque properly
protested by the collecting agent, and if so, who should bear
the costs incurred ?

We are of the opinion that the bank was justified in
protesting the cheque, and that the costs are chargeable
against the parties for whom the Camadian bank cashed it.
On ihe return of the cheque protested for non-payment the
bank would be entitled to collcet from them the amount of
the cheque and all charges,

c.n.p—13




Sy L s e - s =

196 CANADIAN BANKING PRACTICE

The practice of making cheques or drafts payable to
married women in the form used in the above case is open
to serious objection, and should, we think, be discouraged.

Unramp Binn CHARGED T0 ENDORSER'S ACCOUNT WITH
Norice To Hiym, BuT wWIiTHOUT PROTEST,

Question 311.—1Is not a banker justified in charging an
unpaid bill to the endorser’s account, providing there are
funds, without first protesting it, if he notifies the endorser
by mail that he has done so, and would not such notice act as
a notice of dishonour within the meaning of the RBills of
Exchange Act?

Answer.—The bank would be certainly entitled to charge
the endorser’s account without protest with a dishonoured
bill, provided it notifies the endorser that the bill is dis-
honoured. Whether or not the notice mentioned was suffi-
cient for this purpose would depend on its terms. If the
latter is so framed as to indicate that the bill has been dis-
honoured by non-payment this notice is sufficient. (See sec-
tion 49, sub-sec. E, Bills of Exchange Act). It is probable
that a mere statement in the latter that the bill has been
charged to the customer’s account would be held to suffi-
ciently indicate its dishonour.

LaasiLity oF ENDORSERS To DRAWEE oF A CHEQUE.

Question 312.—With reference to the reply to question
293, as to the right of a bank that has paid a cheque to a
party with a defective title, to recover the amount from him,
are not the prior endorsers on the cheque under the same lia-
bility to the bank? Suppose the cheque had been paid to
another bank which afterwards was wound up, could not the
bank that paid the cheque look to the endorser from whom
the defunct bank had received it ?

Answer.—We think this is doubtful. The prior en-
dorsers had to do with getting the money from the bank on
which the cheque was drawn, and we do not see how the latter
could have any right of action against them. The courts
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are, however, giving more and more weight to the essential
equities between parties, and there is a possibilily that they
might order the prior endorser in such a case to be made a
defendant,

LIABILITY OF AN ExDORSER 0N NoTES PAYABLE To BEARER.

Question 313.—1s the liability of an endorser on a note
payable to bearer the same as on a note payable to order ?

Answer—The liability is precisely the same.

SECURITY GIVEN BY THE MAKER OF A NOTE TO AN ACCOM-
MODATION ENDORSER AND ASSIGNED BY THE LATTER TO
THE Horper or THE NoTE,

Question 314.—A bank has discounted for A a note
endorsed by B. A assigns to B a mortgage to secure him
for his endorsement, which mortgage B subsequently assigns
to the bank as collateral security to the note. At its maturity
A requests the bank to renew it, holding the mortgage as
security and releasing B. Would the hank have a valid
security in the mortgage under the eircumstances, and would
B have any claim on or interest in the mortgage?

Answer—B would have no claim if he were released
from his liability as endorser. Whether the bank’s security
would be good would depend on the nature of the assign-
ments to B and the bank. If it had been assigned to B ex-
pressly to indemnify him against his liability as endorser,
then the assignment would cease to have any effect as soon as
this liability came to an end, and the bank could not hold the
mortgage by virtue of any rights derived from this assign-
ment. It might have a valid claim because of its agreement
with A, but in order to make the matter right the latter,
whose property the mortgage is, should, by proper instru-
ment, confirm the bank’s

right to hold it as security,

Rients oF ENDORSERS AMONG THEMSELVES,

Question 315.—AB sends CD a three months’ note in

settlement for an invoice of goods. CD, finding he cannot
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discount the note, returns it to AB, asking that another name
be added in order that he may be able to negotiate it. AB gets
EF to endorse the note, and returns it o CD, who endorses
it beneath the signature of EF, and negotiates it. The note
is dishonoured, and EF retires it after maturity. What is
the position of CD and EF; who is the first endorser? If
CD, then EF, as the snbsequent endorser, must have the
right to recover from him. Can CD set up that EF endorsed
as surety for AB; and if so, is it a good defence on the part
of EF that he endorsed, at the request of AB, to enable CD
to get the note discounted ?

Answer—"The question involved here is entirely one of
fact. If EF endorsed as surety for CD, the latter must pro-
tect him; if he endorsed as surety for AB, and to make AB’s
note more satisfactory to C'D, EF has no recourse against
CD. The order of the names is not material upon the true

facts being shown,

Execuror—Caxy He Give Power oF ATTORNEY TO AN-
OTHER?

Question 316.—C'an an executor legally aunthorize an-
other to sign documents for him as executor?

Answer.~Yes, This is not a delegation of authority,
but merely the appointment of one to sign the principal’s
name, and the signature is in law that of the principal.

ESTATE oF AN INTESTATE—DPOWERS AND RESPONSIBILITIES
OF THE ADMINISTRATORS,

Question 317.—John Smith, a business man, with a bank
account, dies intestate. A relative is appointed administra-
tor by the court in the usual way. IHe opens an account with
the bank, headed * Estate of John Smith, Henry Smith, Ad-
ministrator.” Is Henry Smith authorized to carry on
the business temporarily, buy new goods, etc., or must he
wind up at once? If the former, how long can he carry it
on? Has the bank any responsibility in handling such an
account ?
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Answer~It is the administrator’s duty in such a case
to liquidate the estate. He cannot safely buy new goods
even to carry on the business temporarily. If he bought on
credit new goods even to complete and prepare for market
goods belonging to the estate, he would become personally
responsible to the seller for the price, and if the venture
proved a loss to the estate he might have difficulty in freeing
himself from personal responsibility for the loss.

We do not think that a bank assumes any responsibility
merely by receiving money from the administrator and pay-
ing it out again on his order, even if the latter is exceeding
his powers.

LiapiLiTy oF CoLLECTING AGENT—EXPRESS COMPANY,

Question 318.—A bank at Creditburg sent a promissory
note for collection, addressed to “The Express Company,
Duntown.” The agent of the express company collected the
note and remitted proceeds in error to an endorser on the
note, instead of to the bank, which endorser made an assign-
ment a few days afterwards.

Are the express company liable? Can they escape lia-
bility under the plea that the bank sent the note direct to the
express company at Duntown instead of through the local
agent at Creditburg?

Or is the agent only personally liahle?

Answer.—Assuming that there were no instructions in
the communication sent with the note which would justify
the remittance of the proceeds to the endorser, the express
company or the agent would be liable to the owner of the note.
As to which is liable would depend on the extent to which
the express agent is the agent of the company. It would
geem to us that as the express company hold him as their
agent for their ordinary business, which includes the col-
lection of money, they would be liable. They might say that
a collection sent to him by mail from another point and not
through the local agent, is not within the usual scope of their
regular business, but we doubt very much if that affects the
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question of agency. He collected the money on their behalf,

and the charge for the service was no doubt credited to them.

DELIVERY oF MONEY PARCEL AFTER BANKING Houns.

Question 319.—The agent of an express company, with
which a spe ial contract exists, brings to the hank office at
5 pam, a parcel of money, and requests the one officer whom
he finds there, to take delivery. This is declined as the safe
(which has a time lock) is closed. Is the express company
relieved from liability because of this tender of delivery?

Answer—When the company makes a tender of delive ry
at the proper time, in a proper place, to a proper officer of the
bank, in accordance with the terms of the special contract, its
liability under that contract would probably be no longer in
force, and the company would only be liable thereafter for the
ordinary care of a bailee. We do not think, however, that a
tender of delivery such as that described comes within the
above conditions, and we are of opinion the company’s lia-

bility continues as if the tender had not been made

ForGeEp CnEQUE CASHED BY THE DRAWEE BANK.

Question 320—A cheque endorsed by the payee to a
third party is presented by the latter to the bank on which
it was drawn and duly honoured. It subsequently trans-
pires that the drawer’s name had been forged by the pavee.

Would the bank have any recourse against the endorsee
who was ignorant of the forgery when he obtained payment
from the bank?

Answer—The law is quite clear that a bank is bound to
know the signature of its own customer, and that it pays a
forged cheque at its own peril. In the case stated, the bank
would have no recourse whatever against the innocent party
to whom it paid the money. The position of the bank is
analogous to that of the acceptor of a bill, who by section 54
of the Bills of Exchange Act, is precluded from denying the

genuineness of the drawer’s signature
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WikiTS OF GARNISHMENT,

Question 321.—A Division Court judgment is held
against an individual emploved as assessor by a municipal
corporation at a salary of so much for each year’s work, He
is, however, in the habit of drawing the amount in instal-
ments at irregular dates on application to his employers.
(an the creditor do anything in the way of garnishing his
salary ?

Answer—The creditor cannot, of course, garnish the
salary which has been actually paid, nor can he garnish the
salary not vet earned, as salary does not hecome a debt until
earned. All he could do would be to garnish an arrears of
salary earned and unpaid, and whether anything could be
done in this direction in the case mentioned would depend
altogether on the understanding between the corporation and
the (‘lHi‘lH‘\'l‘l'.

WRITS OF GARNISHMENT,

Question 322 —Smith owes Jones, who cannot collect
his debt. Jones hears that Brown is going to give Smith a
cheque, and has a writ of garnishment issued and left at the
chartered bank on which the cheque is drawn. The bank
tells Smith that he had better go and arrange it with Jones,
which Smith does, Could Smith have protested the cheque
and held the bank liable? What action should the bank
have taken in that case if they had failed to avoid the main
issne as Ill(')‘ did? The teller in this case held the 1"11'!]11(.‘
presented by Smith under the writ of garnishment, but sup-
pose Smith had demanded same through his lawyer?

Answer—~We are advised that the garnishee order is
quite ineffective in such a case, and that if the bank refuses
to pay the party presenting the cheque merely on the ground
that the money was attached by the writ, it would be liable
to the drawer of the cheque for damages for dishonouring
his cheque. We understand that only monies due or accruing
due can be held under garnishee proceedings. At the time
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the writ was served in the case mentioned, there was clearly

no money due or aceruing due to Smith,

WiiT OF GARNISHMENT SERVED ON THE MAKER OF A NOTE
BY A UREDITOR OF THE ORIGINAL PAYEE — CAN THE
MAKER SAFELY PAY THE HoLDER?

Question 823.—A is promissor on a note in favour of B,
which is overdue and is held by a bank, having been duly en

dorsed by B, A creditor of B’s serves a writ of

garnishment
on A for the amount due on the note. Can A safely pay the

bank which holds the note, he heing ignorant whether the

bank holds it for value or merely for collection on account

Inswer.—The promissor is bound to pay the holder of
the note. 1f B has any interest in the moneys after they are
collected, his creditors might take proceedings to attach it in
the hands of the ha \, however, is protected if he pays
the note to the holder.

Goons SoLp IN ENGLaND BY CANaADpIAN FiryM, 10 BE DrawN
FOR PLus Exrenses—ForyM oF Drarr.

Question 524.—A Canadian firm sells in England goods

at a cost of $1,000, for which they are to draw ut sight, cover-
ing every expense. Should they draw for $1,000 plus charges
in Canadian currency, or for sterling amount, and if the lat

ter at what rate of exchange?

Answer~We think they might draw for the amount in
currency, but in practice it would be more convenient to draw

for such amount in mld yield $1,000 at the cur-

12 as w

rent rate for sight bills

GRAND TrUNK Ratnway aAxp CanNapian Paciric RArLway

Pay CHEQUES.

Question 325.—Are the vouchers issued by the Grand

Trunk Railway and Canadian Pacific Railway Companies

cheques?  An article in the English Bankers® Mazazine calls

attention to a judgment declaring that even cheques on a
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bank requiring the receipt of the payee to he attached, do

not come under the Bills of Exchange Act.

Answer—A cheque must be an unconditional order to
pay and must be addressed to a bank. We are inclined to
think each of the documents referred to would be held to be
addressed to a bank. There does not appear to be anything
in the case of the Grand Trunk order which can be said to
make it conditional. No ['u-n'ipt seems to he 1'm|llil'wl bhe-
fore payment is to be made. The better opinion would seem
to be that this document is a cheque.

The Canadian Pacific order requires, in case of payment
by an agent, that it be first “ properly endorsed,” and the

form of the receipt being on the back of the order, a * proper

endorsement ™ would possibly be held to be a signature of the
receipt, and nothing less. But there is nothing in the body
of the order—that portion of the document which directs
the Bank of Montreal to pay to the order of the payee—
expressly making the signing of the receipt a condition with-
out fulfilment of which the bank is not to pay, and we do not
find anvthing which satisfies us that in the case of the bank,

such a condition is implied

LIABILITIES OF PARTNERS—UUARANTEE BoNDs,

Question 326.—A gives a bank a guarantee securing ad-

vances made to C, A afterwards enters into co-partnership

with C under the style of (" & (' How does this affect the
guarantee? TIs A held for all advances to (' previous to the
partnership, and equally liable afterwards as a partner with
(' for the indebtedness of (' & Co.? Is his connection as

("s partner as equally binding for ' & Co.’s debts as his guar-
antee would be? Does his guarantee carry some additional

security after he becomes a partner?

Lnswer~The formation of the partnership does not

affect the guarantee. A continues to be liable as guarantor
for (s indebtedness, and hecomes liable as one of the prin-
cipal debtors for the obligations of " & Co. e might also

become liable on the same debt as a guarantor or endorser,

T R
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and the effect of this would be that in the event of an assign-
ment by the partners of their joint and separate estates, the
bank would have certain ranking rights against A’s personal
estate, which might give it a decided advantage over the
creditors of C & Co. who had not A's separate liability, We
would therefore certainly think it well, if he has consider
able means outside of the partnership assets, to take his
guarantee for the firm’s debts; this is a very common pre-
caution.

It should be remembered that the partnership estate of
C & Co. would not be liable for ("'s indebtedness to the bank,
unless there was a novation—that is, unless they agreed with
the bank to assume and pay the debt. The mere fact that
there was such an understanding between themselves would
not make the bank a ereditor of (! & Co. for advances to C,
and under some circumstances this might be an important
point.

GUARANTEE WRITTEN troN A Binn or NoTe,

Question 327.—A man writes and signs upon the back
of a bill or note the following: “T hereby guarantee pay-
ment of the within.,” 1s he entitled to notice of dishonour?

Answer.—We think not, and for the following reasons:
The contract made is a contract of guarantee and not of
endorsement, and to make a guarantor liable it is not neces-
sary that he should receive notice of non-payment of the debt
payment of which he guaranteed, The only doubt upon the
subject arises under section 56 of the Bills of Exchange Act,
1890, That section is as follows: “ Where a person signs
a bill otherwise than as a drawer or acceptor, he thereby in-
curs liabilities of an endorser to a holder in due course, and
is subject to all the provisions of this Act respecting en-
dorsers,” The words “and is subject to all the provisions of
this Act respecting endorsers ” do not appear in the English
Act, and it may be contended that a person who signs a

guarantee on a bill signs the bill otherwise than as a drawer

or acceptor, and that, being subject to all the provisions of
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the Act respecting endorsers, he is entitled to notice of dis-
honour.  We think, however, that a person who signs a
guarantee on the back of a bill cannot be said to sign the
bill within the meaning of section 56, He is not signing
the bill ; he is signing a special contract which he has written
upon it. If every person who merely places his signature
upon a bill signs it-within the meaning of section 56, then a
mere witness

described as such, would incur the liability of
an endorser. This, of course, could not be so. The statute
cannot mean that a person who signs his name on a bill, with
an express statement of the contract which he intends thereby
to make, or of the capacity in which he signs, hecomes
liable to any greater extent than the special contract of capa-
city calls for, If this were not so, then a person who upon a
bill for %1,000, wrote and signed a guarantee to the extent
of $100 only, would under section 56 become liable for the

whole thousand, a reductio ald absurdum,

GUARANTEE WRITTEN ON A NOTE.

Question 328.—A B transfers to C, for value, a note
which is payable to his own order, endorsing it as follows:
“T guarantee payment of the within note. A B.” There is
no other endorsement on the note.

Is this endorsement sufficient to transfer the note to
C,and is A B in a position of an endorser requiring notifica-
tion if the note is dighonoured, or is he a surety?

Answer—In our opinion notice of dishonour is not re-
quisite to retain his liability,

We do not think that the writing on the back of the note
i« technically an endorsement, or that it passes the title to
the note. As C, however, hae acquired it for value, he is
entitled to a proper transfer, and can enforce the same by
virtue of sec. 31, sub-gec. 4, of the Act.

GUaRANTEE WRITTEN OoN A NOTE,

(uestion 329.—(1) Could the amount of the subjoined
note be collected from Jno. Smith, if at maturity Jno. Jones
was unable to pay it?
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(2) Could it be collected from Smith if he had simply
written his name on the back without guarantecing i

(3) In question (2) would it make any difference if the
proceeds of note had gone to Smith’s eredit, he having dis-
counted it?

$100 Elmira, Ont., 2nd Jany., 1900

Three months after date T promise to pay to the Federal
Bank or order at the Federal Bank, here, the sum of one
hundred dollars, value received.

Jno. Jones.

Endorsed,

For value received I hereby waive notice of protest of
within note and guarantee payment of same.

John Smith.

Answer.—As the law at present stands, Smith is
liable as endorser, and the fact that the proceeds of the not:
had gone to Smith’s credit would not make any difference in
this respect; but if it could be shown that the transaction
was a loan to Smith on the security of the note, he would he
liable, as borrower, to repay the loan, but not as endorser.

The question as to Smith’s liability as guarantor is hy
no means easy to answer. The Statute of Frauds makes it
necessary to the validity of a contract of guarantee that it
should be in writing, signed by the guarantor or his auth-
orized agent. The courts have held that under this statut
all the essential parts of a contract must appear in writing
The contracting parties and the consideration are, of course,
essential parts of every contract. In the case of a guarantee
a subsequent statute provided that the consideration need
not appear in the writing, hut might be proved by other evi
dence, but it is still necessary that the contracting parties
should appear. Assuming that both the face and the back of
the note may be looked at for the purpose of showing the
contract in writing, the question: with whom is the contract
of guarantee made? appears to be left in doubt. “T hLerehy
guarantee payment of the within note.” To whom is pay-
ment guaranteed? Tt is not necessarily the Federal Bank,
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as the promise is to pay the Federal Bank or order, and the
guarantee simply means that John Jones will pay the note in
accordance with his promise. If the intention was to guar-
antee to the holder for the time being that the note would be
paid, it can hardly be said that the parties to the contract
appear in the writing.

Again, it might be quite consistent with the transaction
that the guarantee was made with a third party who was
interested in the payee of the note and who might have given
him credit on the strength of the guarantee that Jones’ note
would be paid. The fact that the writing does not necessarily
show the person with whom the contract of guarantee is
made makes it necessary to give verbal evidence, and this
is what the statute prevents being given.

On the whole we think that Smith could not be made
liable on his guarantee; but, if the note were held by the Fe

eral Bank when it matured, and if the contract of guarantee
were really made with the bank, and if the bank brought the
action upon it, it might possibly be held that, as the name of
the bank appeared in the writing, the provisions of the statute

had been sufficiently complied with.

GUARANTEE WRITTEN ON A NOTE.

Question 330.—A sends B in settlement of an account a
promissory note payable to B and endorsed by C. Would the
difficulty ahout C’s liability be removed if he should add to
his endorsement the words: “For value received T hereby
guarantee payment of the within note ”?

Answer—The answer to Question 329 will explain the
position here,

PayymexTs Mape oN Lecar Horniays,

Question 331.—A gives his cheque to B in payment of an
indebtedness on the evening preceding a legal bank holiday.
The bank remains open for the transaction of business on the
holiday, when A withdraws the balance at his credit, thus
cutting the holder of the cheque out of his money. Has the
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holder of the cheque any recourse against the hank? His

plea would be that he naturally assumed that the bank was
not open on the holiday and held his cheque until the first
business day thereafter, when he found the funds had been
withdrawn ?

Lnswer.—A bank is under no obligation whatever to the
payees or holders of unmarked cheques.  There is nothing
to hinder the bank making payments to its customers outside :
of the regular business hours, whether on a legal holiday or
t not, and its sole obligation is to pay its customers’ cheques

when presented, if it then has funds in hand to meet them

Lecar Horipays—Ricur oF A BANK 10 AcCEPT OR PAY 178

Cusromenrs’ CueQues oy A Horipay.

Question 332.—(1) Has a bank anv right to refuse or
accept a cheque on a legal holiday

(2) In Montreal English banks do business on Province
of Quebec holidays :

(a) If a bank were to refuse a cheque on account of in-
sufficient funds, on such a holiday, would the customer have
a case for damages against the bank *

(b), 1T there were sufficient funds immediately after

opening of buginess the next day?

Answer.—(1) With reference to holidavs other than
Sunday, we think a bank may accept a cheque if presented
on a holiday, and if it has no funds we gee no legal reason
why it should not =o state. It can of course decline, hecause
of the holiday, to do anything in the matter, and we think '
should, for its customers’ protection, decline to give anv an-
swer unless it is prepared to honour the cheque,

(2) We think that it is quite legitimate for a bank to
transact business on these holidays with any person who
| wishes to do so. We do not think the bank would be liable

to a customer for anything that {akes place on the holiday

merely because it is a holiday
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Baxkixag Hovrs,

Question 333.—1Is it optional with a bank to close at one
o’clock on any other day than Saturday, in lieu of the latter
day? Do not the provisions of the Bills of Exchange Act,
respecting the hours at which bills may be protested, impose
a duty on the banks as to the hour up to which they must
keep open?

Answer—~Were it not for the peculiar relationship be-
tween a bank and its customers, whereby it undertakes to
make payments on their account out of the moneys in its
hands on presentation of cheques, it might be said that a
bank is free to close its doors at any hour it may choose, hut
the fulfilment of this undertaking doubtless requires that
a bank should be open at the usual hours unless it give rea-
sonable notice to the contrary. But such notice having heen
given, we think it is clear that a bank may arrange to close
on any day of the week at one o’clock, and we know that
it is not an uncommon practice in the old country for hanks
to have their offices in small places open only on a certain
day or certain days of the week.

As regards the Bills of Exchange Act, this has no hear-
ing on the matter except so far as the hours fixed for the
||I‘u!('~lill'_f of notes may be taken as indicating what is re-
cognized to be the general practice as to the hours for keep-
ing open. The Act, however, so far as this point is con-
cerned, only refers to the hour before which a note cannot be
protested—i.e., 3 o’clock, and that this does not affect banks
directly is quite plain. Banks usually close at three, and
although the practice of admitting notaries after three is a
very general one, we do not think that if the notary found
the office locked and protested a bill for non-payment, the
bank would be under any respongibility in the matter. The
most that could be said is that they had impliedly under-
taken to be open till three o'clock on certain days of the week
to make payments on behalf of their customers
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Goons HyrorHecATED 10 BANK.

Question 334.—A sells to B & C certain goods, receiving
a deposit thereon. B and C apply to their bankers for a
loan to make a further payment, offering to hypothecate to
the bank said goods, as security. The bank, being given to
understand that the purchase was complete, received the
hypothecation from B and C in the presence of A, the banker
explaining to A the nature of the security he was taking,
A making no objection. The following day A gave B and C
a bill of sale, and B and C gave (innocently, so far as in-
tention to defraud the bank is concerned), a chattel mortgage
on the goods of A, Could A, under the circumstances, be
stopped from proceeding under his lien ahead of the bank’s
hypothecation ?

Nuggested  Answer—Presuming the goods were and
could be legally hypothecated under section 74 of the Bank
Act—A as an unpaid vendor might have protected himself
by disclosing the fact to the bank. The claim of the bank
under hypothecation would be prior to the chattel mortgage

TDENTIFICATION OF THE PAYEE oF A CHEQUE.

Juestion 335.—In your answer to Question 338 you say:
“A bank can refuse to pay a cheque to order until the bank
is satisfied as to the identity of the endorser.”

A cheque is presented at the bank; the payee, who is
unknown to the bank, requests the bank to accept the cheque
pending his identification. This is refused, though there are
sufficient at credit of drawer, and by the time payee is pro-
perly identified the funds are withdrawn, and payment of
the l'hvn]lll' refused,

("an the holder sue the bank for damages?

Answer—Inasmuch as the bank, before accepting the
cheque, is not in privity with the payee, no liability to the
holder would arise under the circumstances disclosed in the
first question. We think, however, that n.twithstanding the
lisadvantages occasioned by the bank becoming the acceptor
of a cheque, referred to in the answer to Question 338, the
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bank should in fairness mark the cheque under the circum-
stances indicated in the above question, so as to protect the
payee’s interests during the necessary delay involved in the
identification,

IDENTIFICATION OF THE PAYEE OF A CHEQUE.

Question 336.—A cheque for $100 drawn by Jno. Smith,
of Ottawa, payable to his own order, is presented hy him at
a bank for payment. Although not personally known at the
bank, vet the bank knew that Jno. Smith, of Ottawa. is
worth thousands of dollars. Mr. Smith is informed that the
bank will cash his cheque provided he can be identified by
someone known at the bank. e returns with Mr. Jones, of
Hamilton, a well-known business man, who states that he
knows Jno, Smith, of Ottawa, and that he is possessed of con-
siderable means, and then Mr. Jones writes under Mr.
Smith’s endorsement the words, “ Identified hy Thos, Jones.”
The bank cashes the cheque, forwards it to Ottawa, from
whence it is returned unpaid, and it turns out that the
drawer was not the wealthy Jno. Smith, of Ottawa, and
that Mr. Jones was mistaken, there being several Jno. Smiths,
of Ottawa. Can the bank, having paid the cheque on Mr.
Jones’ identification of Mr. Smith, recover from Mr. Jones?

Answer—Under the circumstances mentioned, Mr.
Jones was not, we think, liable to the hank in any way, un-
less his act was fraudulent. If he believed the Jno. Smith
whom lhe introduced to be the wealthy Ottawa man of that
name, and in good faith made that representation to the
bank, thereby inducing the bank to cash the cheque, he
would clearly not be liable. The point is very fully dis-
cussed in Derry v. Peck, before the House of Lords, where
these propositions are stated by Lord Herschell: First, in
order to sustain an action in such a case there must be proof
of fraud and nothing short of that will suffice. Second,
fraud is proved when it is shown that a false representation
has been made, (1) knowingly, or (2) without belief in its
truth, or (3) recklessly, careless whether it be true or false.

cBpr.—14
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IpENTIFICATION OF THE | OF A ( EQUE,

Question 337.—A\, known to cashier, makes the acquaint-
ance of B at an hotel, and introduces him (B) to the bank
for the purpose of getting a cheque cashed on another town,
but A does not endorse cheque. The cheque is returned pro-
tested for non-payment, and B turns out to be a sharper, and
meantime has departed. Do you think the bank can recover
the amount from A, although he has not endorsed the

|!nu|ll~

Inswer—So far as the question goes it indicates that
what A told the bank was true, t.c., that B was really B
If this i all he is not liable.

If A made representations to the bank on the faith of
which they cashed the cheque he might be liable, but even
then fraud must be proved. We might again quote the fol-
lowing proposition bearing on the point, from the judgment
of Lord Herschell in Derry v. Peck.

“First, in order to sustain an action in such a case
“there must be proof of fraud, and nothing short of that

will guffice. Second, fraud is proved when it is known that
“a false representation has been made, (1) knowingly, or
“(2) without belief in its truth, or (3) recklessly, careless

“ whether it be true or false.”

IDENTIFICATION OF THE PAYEE OF A CHEQUE,

Question 338.—A cheque drawn to order is presented for
payment by an individual unknown to the officials of the
bank. He claims to be the payee. Iz the bank entitled to
delay paying the cheque while it takes diligent steps to satisfy
itself as to the identity of the payee?

Answer—We think the bank is so entitled. Unless the
cheque has been accepted by the bank, and a liability thereby
incurred towards the payee, the bank by refusing absolutely
to cash the cheque would not be responsible to anyone but
the drawer; a fortiori it would not be responsible to the
payee by merely delaying payment. The drawer’s direction

to the bank in the cheque is to pay to a particular person,
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or to his order. Unless the drawer affords the bank some
means of immediately identifying the payee, he must be taken
to have intended that the bank should sec to his identity
He therefore cannot complain if the bank takes a reasonable
time to do this. Therefore the action of the bank in not im
mediately paying the cheque would not be considered a re
fusal to pay, entitling the drawer to an action for damages
because his cheque was dishonoured. 1f the che jue had been
accepted by the bank and a liability thereby incurred towards
the payee, the bank’s refusal to pay immediately on presenta
tion by the proper person would give him the right to sud
the bank at once, but his claim would be limited to the

amount of the cheque and interest; he would have no clair

for special damages; and, as costs are now in the discretion
of the Court, it is entirely probable that the Court would
refuse the plaintiff his costs if he were unreasonable in com
mencing his action, and if the bank in delaying payvment
acted reasonably under all the circumstances and paid the
amount into Court as soon as it obtained reasonable evidence
of identity.

IDENTIFICATION OF THE PAYEE oF A CHEQUE,

Question 339.—With reference to Question 338, is the
inference to be drawn from the answer thereto that it becomes
a duty devolving upon the ledger-keeper before accepting a
cheque payable to any specified person, to satisfy himself as
to the identity of the said person, in order to insure the bank
against the possibility of action being taken by him (the
payee) on the ground of delayed payment?

Answer—"The question asked arises very naturally from
the reply to Question 338, but we do not think that the change
effected by accepting a cheque in the position of the bank
towards the holder of it, involves consequences sufficiently
serious to call for any change in the customary practice.
The concluding part to the reply to Question 338 indicates
that the bank would not suffer in costs or damages if it acts
reasonably in the matter of requiring or procuring identifi-
cation of the payee of a marked cheque.
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IDENTIFICATION OF THE PAYEE oF A CHEQUE.

Question 840.—Must a bank on which a cheque is draw
get the pavee, if a stranger, identified ?

(2) What is the custom of banks in Toronto on this
point ?

(3) Does not the English

hold good in Canada,

namely, that a bank is protected if the cheque purports to

be endorsed by the person to whom it is payab

Inswer.—(1) The bank must satisfy itself as to the

identity of each pavee 1 cheque to * order ™ paid over the

ounter, or pay the cheque at its own risk,

(2) It is, we believe, the practice in To
ronto to req identification as a rule; exceptions
are sometimes made when int is #mall, but such ¢
ceptions are at the risk of the bank

(3) ] d are protected under section 60

of the E
(anadian Act.

Exchange Act, which is not in the

The position of the banks in Canada in this matter is

fully discussed in the reply to Question 338

IDENTIFICATION OF THE PAYEE oF A CHEQUE
Question 341 A cheque drawn on the Bank of

Montreal, pavable to Joh presented by a

partv claiming to be Jol cannot procure
identification. Is the bank in question justified in refusing
to pay the cheque on these grounds?

Answer |

1ie point was fully discussed in the answer
to Question 338. The bank is entitled to delay payment
until it can satisfy itself of the payee’s identity, but it is
bound to do what is necessary, and within a reasonable time
If the payee is absolutely unknown to any person in the place,
the bank should doubtless refer to the drawer for instruc
tions,

The point is one which is not usually pressed to its

ultimate logical conclusion, i.e., while it is the bank’s duty to
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satisfy itself as to the payee’s identity, the payee is equally
interested in satisfying it and usually for his own conven-
ience provides the necessary proof.

“InpEx NumBER "—MEANING OF SAME.

Question 3)2.—Please explain the meaning of the “ In-
dex” number, to which allusions are frequently made in
financial papers. It apparently refers to the price of com-
modities,

Answer.—It is made up by adding the prices of certain
quantities of the princi ple modities, and is used
for the purpose of comparii variation of values from

time to time

INpivipuarn UsiNg Trape Name,

Question 843.~—Jno, Robinson carries on business under
the name of “" Rochester Pork Co..,” for which he }

a separate set of books. Ie has oth

as private assets not belonging to the business

If a note were signed by him
“The Rochester Pork Co.,
“per John Robinson,
¢ John Robhinson,”
would this be in any sense a joint note, and would both have

to' be sued in case of non-pavment

Inswer.—In this case | Rochester Pork Co.” is
merely another name tobinson, and the ascets of
the company are Robir mal ¢ ecisely the

same level as those which he treats

The note is of no more force than

gon ”’ alone,

If suit were brought against John Robinson on such an
oblication the property which he holds either under the
name of The Rochester Pork Co. or under the name of John

Robingon would he liable
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INsaNITY OF A DErosit CUSTOMER,

Question 344.—A customer of a bank, who has become
insane, has a balance at his credit. Before becoming insane
he accepted drafts payable at the bank. The manager of
the bank knows that the customer has been placed in an
asylum, but has not been notified by anyone of his insanity.
Would the bank be safe under such circumstances, in charg-
ing the acceptances to the customer’s account?

Answer.—The insanity of the customer, to the know-
ledge of the bank, has the effect of revoking this authority,
and the bank would not be justified in paying the acceptances
That the bank have not been officially notified of the cus-
tomer’s insanity does not signify: the fact that it is known to
them is sufficient

INSURANOE AND ASSURANCE.

Question 345.—~What is the difference between “insur

ance ” and ““assurance ”?

Inswer.—The terms are used interchangeably.

INsURANCE CERTIFICATES ACCOMPANYING BILLS OF LADING.

Question 346.—A certificate of insurance is attached t«
a bill of lading. Must this certificate be drawn in favour
of the drawer of the relative bill of exchange, or may it be
in favour of the bank negotiating the draft? Is either form

of procedure legal ?

Answer.—We do not think it is material to whom a
marine certificate of insurance is issued. The loss under

» certificates is usually made payable to a specified person
or to his order, and if in case of loss the party holding the

hill of lading holds a certificate of insurance which is origin-

ally, or by endorsement, made payable to himself, he is en-
titled to collect the insurance.

INstraNCcE oN Prorerty HELD AS SECURITY,

Question 347.—1f a bank notifies a customer that it has

assumed possession of goods assigned to it under section 74
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of the Bank Act—although allowing the goods to remain on
the customer’s premises—ought it to require a transfer of
the insurance into its own name, or would the policies issued
in favour of the customer—Iloss being payable to the bank—
be sufficient to protect it, in case of fire?

Answer.—'The fact that the bank has taken possession
of goods assigned to it under section 74 should, as a matter
of precaution, be notified to the insurance company, as it
might be held to be a change material to the risk under the
conditions of the policy, but notwithstanding the fact that
the bank takes possession its interest is still that of a mort-

gagee, and the customer remains the “ general owner.”

INSURANCE ON HYPOTHECATED GOODS.

Question 348.—~A mercantile house holds a poliey of
insurance covering goods in their possession, “ their own or
eld in trust or on commission for which they are responsible
in case of logs.” The owner of certain goods stored with
hem takes their warehouse receipt for these goods, for the
purpose of borrowing on the same, and they assign to him
this policy of insurance with the written consent of the com-
pany. If he borrows on the warehouse receipt from a bank
and makes the loss, if any, under the policy payable to it,

would the bank’s position as to the insurance be in order?

Answer~—The trazsfer of the |er\ in the way de
seribed, if properly done, would, we think, make it a contract
of insurance covering only the goods mentioned in the ware-
house receipt, provided these are part of the goods which the
policy originally covered, and the position of the owner and
the bank would be the same as if the policy had been origi-
nally taken out by the owner, on his own goods alone. Under
the wording quoted, the goods might have to be goods for the
loss of which while stored with them the mercantile house
would be responsible, to bring them within the poliey.

While we think the case put by our correspondent is fully
covered by this answer, we wish to say that in questions re-
gpocting fire insurance, very much depends upon the facts
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and the exact wording of the policies, endorserents, ete.,
and general questions may not describe these with sufticient

exactness to ensure a correct l'l'lll_\

INSURANCE PAYABLE T0 A BANK “AS 178 INTEREST MAY
APPEAR.”

Question 849.—A bank holds security under section 74
on beef, pork and cured meats. The insurance policy lodged
with the bank covers beef, pork, cured meats, lard and lard
pails, bacon sacks, salt, and all such other articles as are used
in a pork packing establishment. The loss, if any, under
the policy is made payable to the bank, “as its interest ap-
pears.”

A total loss by fire occurs. Can the bank retain the
whole insurance? If not, what are its rights?

Answer—~We think the insurance must be apportioned
to the various items which it covers, and that the bank is
entitled to receive the portions covering beef, pork and cured
meats only,

If the loss, if any, had been made payable to the bunk \
absolutely, not limited to its interests in the property, the ‘
bank could, doubtless, collect and retain the insurance

Fire Insvraxce Povicies Herp As COLLATERAL SECURITY.

Question 350.—Can insurance on the store and goods of
a trader, assigned as collateral security for money advanced
for the purpose of carrying on his business and meeting hiz
liabilities, be legally recovered ?

Answer~The policy would be voided if it were assigned
to a creditor who had no insurable interest in the property,
even if the company assented thereto, or if it were assigned
to a creditor who had an insurable interest without the com-
pany’s consent. But the insured may assign any sum of
money which may become payable under the policy to his
creditor. This iz not an assignment of the contract of in-
surance. Under ordinary circumstances the creditor could
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om the nsurance company the amount ol any loss

so assigned

TrANSFERS oF INSURANCE Dovnicies, or Prorertry CovERED

IHEREBY.

Question 351.—Under one of the clauses found in
policies issued by fire insurance companies in Canada, any
transfer or assignment of the property insured, without the
written consent of the company, renders the policy void.
Does not this seriously affect the position of banks taking
gsecurity under section 747 Schedule ' is in express terms

an assignment of the goods.

Answer.—The clause referred to would not apply to as
gignments under gection 4.
The Supreme Court held in Peters v. Sovereign Fire

Insurance Co. (1886), that such an assignment of the pro-

1§
perty as would render a policy void under this condition
must be an absolute assignment of all the insured’s interest
therein, and that the clause in question is not to be read as
forbidding the mortgaging of the property, where the in
sured retaing an insurable interest. The case of an
ment under sec, T4 comes very clearl thin the terms of
this judgn and if this is the onl n in the policy
affecting the matter, notice of s t iven under LE!

need not be given.

In a later case, Salteria v. Citizens Ins. Co. (1894), the

condition in the policy reads as follows: * This policy shall

not be assignable without the consent of the company :
all encumbrances effected by the insured must be notified
within fifteen days thereof: in the event of any change in
the title to the property insured the liability of the company
ghall thenceforth cease.” A chattel mortzage covering the
goods insured was afterwards given to a creditor, and in the

chattel mortgage all policies upon the goods were assigned

to the mortgag The court held that the I\Hlll'iw‘ were
avoided by their transfer to the chattel morgagee without

the consent of the company, and also by the execution of the
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chattel mortgage which was held to constitute a “change of
title ™ to the property. It was also held that want of notice
of the chattel mortgage would, in view of the condition as
to encumbrances, avoid the policy.

In the latest case, Torrop v. Tmperial Fire Ins. Co.
(1896) the clause on which the defence was rested made the
policy void “if the said property should be sold or conveyed,
or the interests of the parties therein changed.” The Su-
preme Court of Canada held that a bill of sale which had been
given, although not an absolute transfer of the property, was
a change of interest which avoided the policy under this
condition,

With such conditions in the policy as existed in the last
two cases, the giving of security under 74 without the
consent of the company, would probably avoid the policy. It
is to be remembered, however, that in almost every instance
the loss, if any, under such policies is by their terms made
payable to the bank holding the security, and under such
circumstances no question could arise.

In o far as insurance contracts in Ontario are con-
cerned, where the statutory conditions govern, security under
gec. T4 would not contravene any of these, but in the other
provinces it would depend entirely upon the particular lan-
guage of the condition.

This was a point in the last mentioned case which is of
general interest. After giving the bill of sale above men-
tioned the owner of the goods made a general assignment for
the benefit of his creditors, by the terms of the assignment
transferring to his assi

ignee, among other things, all policies
of insurance. The consent of the company to this assign-
ment of the policies was not obtained, and this seems to have
been regarded by the Supreme Court of Nova Scotia as a
transfer in breach of the condition, which would have avoided
the policy.

LEGAL RATE OF INTEREST,

Question 352.—Has the legal rate of interest been re-
duced from 6 per cent. to 5 per cent.?
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Answer—Yes. The legal rate of interest for liabilities
incurred since the date of the passing of the Amending Act
(7th July, 1900), is 5 per cent. See Statute of Can, 63-64
Viec., cap. 29.

INTEREST ON DAILY BaraNce—MEeTHOD 0OF COMPUTING.

Question 858 —A customer who is allowed 2 per cent
interest on his daily balances of $5,000 and over in current
account is in the habit of making deposits the last thing
in the day to make his balance over the $5,000. This is
largely withdrawn the next morning and made good again
before closing. The effect is that the minimum balance in
each day is congiderably below $5,000, but the balance at
the close of business is always congiderably in excess. On
what balance should interest be allowed?

Answer.—There is no doubt that the term “daily bal-
ance ” means the balance standing in the account at the
close of the business each day, and in the account mentioned
the customer would be entitled to interest on the balance as
appearing in the books at the close of business. Such an
account may not be worth the interest paid, but the bank’s

remedy is to cancel or amend the contract.

Tue Acr RESPECTING INTEREST.

Question 354.—(1) In what shape did the usury bill
pass?

(2) How will it affect banke re-discounting private
bankers’ paper? Many private bankers take notes, say at six
months with interest at 10 per cent.

(3) If a note representing a loan is drawn for a lump
sum representing the principal and interest at a higher rate
than 6 per cent., without any mention of the rate on the
face of the note, would the new law apply?

Answer—(1) The interest bill as passed provides in
effect that unless the rate per cent. per annum is expressed,
interest at 6 per cent. per annum only can be collected.

(2) The Act will apply to private bankers’ paper held by
a bank if the terms of any note <o held brings it within
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\

the scope of the Act—that is, if a bank

banker a note which bears a rate of interest pe
not per annum, 1t can only regard the note as a se urity
bearing 6 per cent, per annum

(3) The note described mav be, as between the maker

and the lender, a note which includes interest, but so far as

any other holder of the note is concerned, it is a bare promise
to pay the amount of the note at maturity, without any refer

ence to interest at all, and would, in the hands of a holder

in due course, constitute a valid claim for its face amount
The Act does not interfere with contracts of this kind. If,
for example, a man should sell a private banker a note of
$100 for $100, there is nothing to interfere with his right
to elaim the $100 at maturity, and any subsequent holder,
who acquired the note in good faith before maturity, would

be, if possible, in a better position than the pavee

Joixt Derostt, JointT DEPosiTors DECEASED

Question 355.—A deposit rece issued which is pay
able to two persons or either of them; in the event of both
dying, leaving wills disposing of the amount in «
ways, what course should the bank

I nswer.—Assuming that the lic AN
eously, but that one survived the othe nger o t
time, the deposit became payable to the one of the t de
positors who sur d the other, and after his death to his

of the beneficiaries mentioned in the

two wills must be settled between the claimants and the ex-

ecutors of the survivor. The bank is not concerned
Joixt DEProsi EXECUTORS,
Quest An ac nt is opened in the name of
three executors. One dies leaving no will, and his heirs

make an arrangement between themselves regarding his es-

tate. Should the bank allow the remaining two executors

to draw the monev? No prov

the appointment of a substitute in the event of the death
Pl

of any of the executors,
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Answer~This question is in effect answered in the reply
to Question 361 given later. Under the ordinary rule two
survivors of three deposit would be entitled to draw the
money. In addition to this it will be seen from sub-sec. 2 of

gec, 84 of the Bank Aect that where trust money stands in the
name of three persons the receipt of two is a suflicient dis-
charge therefor. Even if the three executors were alive the
bank would be authorized to pay the money to two of them,
although as a practice this is open to objection,

If out of the three executors one should die, the estate

a second dies it becomes

ig vested in the remaining two. I
vested in the survivor, and although he has power, and it
may be his duty to appoint another trustee, still until this is
actually done he has full control of the trust estate. Should
e die the control passes to his executors, then to the sur

ing executors, or executor, then to the executors of the last

gurviving executor, and o on

Joixt DErosiTs,

Question 357.—0One partner in a firm having a current

account with a bank dies. Is the surviving partner entitled

to draw the balance? If he should continue to make deposits

in the name of the firm, can he withdraw the funds? Would

s rights be affected by the appointment of an executor or

administrator of the deceased partner?

Answer—~"The surviving partner has a right to withdraw
the money on deposit at the time of the other partner’s
death. In this respect the account must be regarded as a
joint deposit, the control of which passes to the survivor.

If the surviving partner deposits money in the name
of the firm we think he is entitled to withdraw the same
and to sign the firm’s name for the purpose. His rights
would not be affected by grant of letters of probate or ad-
ministration in connection with the estate of the deceased

]':H'IIH‘I'.
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Joixt DerosiTs,

Question 358.—(1) In the event of a deposit being made
to the credit of two parties, father and son, payable to hoth
or either, would the government be entitled to succession duty
on the death of the party who made the deposit ?

(2) In such a case would the son be entitled to hold the

money against other heirs?

(3) In the event of the death of the party who made the
deposit could the bank be sued by the other heirs should it
pay the amount to the survivor ?

(4) If one of two parties who have a joint deposit with
the bank, payable to both or either, dies, and under his will
bequeaths a portion of the deposit to a third party, can the
bank legally pay the survivor (a) if it has no knowledge of
the will; (b) if it has knowledge of the will ?

(5) It is the practice of some banks not to pay to the

survivor in these cases without the production of a I)!'nb;ll-!
of the will or letters of administration, and then to require
the consent of the legal representatives of the deceased de-

positor. Is it not a pity that the practice is not uniform ?

Answer.—(1) The right of the government in the mat-
ter seems to be settled by the Act of 1893, chap. 5, sec. 4 (d),
the substance of which is that if the deceased person had
been absolutely entitled to the amount of the money so de-
posited, the succession duty must be paid. The sub-section
quoted mentions a beneficial interest passing by survivorship
and it is clear that this legislation does not affect the rela-
tions between the bank and the survivor.

(2) We think he could, but there might be circum-
stances connected with the matter which would affect his
title.

(3) The executor or administrator might, of course, sue,
but as the survivor has a right to draw the money the bank
would be technically protected in paying it to him. 1f «

suit were brought it would he prudent for the bank to pay

the money into Court.
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(4) The will of the deceased joint depositor would not
affect the bank’s position one way or the other. The most
that could be said is that the legatee might have a claim on
the money in the hands of the survivor

(5) We think that most banks recognize the right of the
survivor of two joint depositors to control the deposit, which
right exists whether the deposit is by its terms payable t¢
either of them or to both, but there will no doubt always he
some who will take the extra precantion which you mention,
but which in the absence of anvthing like fraud we believe
to be unnecessary,

You speak of the person “making the deposit” as if
there were some distinction between the joint depositors;
but we think that when money is paid in to the eredit of two
parties it must be regarded (so far as the bank is concerned)
as deposited by and the property of both, and the person who

pays in the money as the agent of both

DeErosits IN THE NAMES oF Two PARTIES JOINTLY

Question 350.—Some banks issue interest bearing re
ceipts and open savings bank accounts to say “Jno. Smith
and Robt, Jones; both or either,” and pay the money on one
signature. Suppose one of the parties dies, ought the bank

to pay on the signature of the survivor?

Answer.—~We understand that payment to the survivor
is proper, even when the deposit is made without being re-
payable to “ both or either.” The control of the joint deposit
passes, by our Ontario law, to the survivor, and he is entitled
to receive the amount from the bank. The point is, of
course, much clearer when by the terms of the original deposit

either party was entitled to draw the money,

Derosits Pavasre 1o Two Persoxs or Errner or THEM,

Question 360.—'The holder of a deposit receipt, on ac-
count of his age, procures a renewal receipt in favour of him-

gelf and wife “ or either of them,” so that either may draw
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. N ly the wife presents
ed by I (his mark witnessed)
enewal in fave of f alone |
18 ul marked not transt bl
take I renewing the deposit receipt in the form
Wil 1res
Answer~We think not. The original depositor, while

fie was 1n a position to deal with the deposit as he pleased,

placed the amount at his wife's disposal, and the bank is

therefore justified in acting on her instructions

Joixt Derosirs,

Question 361.—We issue a deposit receipt undertaki to
account to AB and CD or either of them, for a certain sum
ind interest, In the ¢ ¢ death of I we not
require the consent of the representatives of the deceased b

re making payment to the survivor? Is not death somq
thing which AB and CD in the case mentioned did not pre
| e for?

Inswer—So far as any dealings with the deposit during
the lifetime of both depositors are concerned, the terms of

the receipt govern; the hank is bound to pay to either of the

parties provided he complies with the terms of

he receipt
On the death of one, then, under the law of the province of
Ontario, the survivor is entitled to receive the money, and
this would follow whether the receipt had been made

favour of AB and CD simply, or of AB and CD or either of

them. It may be true t the money does not belong to t

survivor, or that the representatives of the deceased are en

titled to a share in it, but that does not affect the question,

The survivor holds the actual title, and others may be the
beneficial owners, but the bank deals with the holder of the
title

Joixt DEerosiTs,

Question 362—John Billings opens a savings bank ac-
ount in the name of “John Billings and Mary Billings or
either.” John Billings dies. Is the bank justified in paying




CANADIAN BANKING PRACTICI

the amount to the executors of John Billings, or must it
| pay on a cheque Mary Billings? Should Mary Bil
lings be the executrix, would it make an) rence ?

I nswer—"The executors have no contre See the reply
to Question No. 356

JoinT DEPOSITS,

Question 363.—O0ne partner in a firm having a current
account with a bank dies Is the surviving partner entitled
to draw the balance? 1f he should continue to make deposits
n the name of the firm. can h t A\ d
his rights be affected by the appointment of an executor or

administrator of the deceased partner?

Lnswer~"The surviving partner has a right to withdraw

the money on deposit at the time of the other partner’s death
respect the acconnt must be regarded as a joint de
posit, the control of which passes to the su or
If the surviving partner deposits money in the name of
the firm we think he is entitled to wit t sam 1
to sign the firm’s name for the purpose right ould
not be affected by grant of letters of probate or administra
tion in connection with the estate of the deceased partner
Joixt DEPostT
Question 364.—Deposit receipts and savings bank de-
posits are often payable to either of two parties [s this

sufficient, or would the following (from the rules of a bank

in India) be better: T

ik continues to grant deposit re-
ceipts ““ payable to either or survivor,” in the case of two per
sons, and “ payable to them, or any one of them or to the
gurvivors or survivor in the case of three or more ”
{nswer.—When a deposit made in the name of two
parties 1s intended to be pavable to either of them or to the
gurvivor, the issue of a receipt payable to them or either
of them is sufficient. By the law in Ontario such a deposit

becomes payable to the survivor in case of the death of one

of the joint depositors, so that it is not necessary to express
this in the ['vu-i}d.

cB.r.—15
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With regard to similar deposits made to the credit of
three or more pers the same point would be sufficiently
ered by making the money pavable to t | or an
one of them.” In the case of the death of one or mor
the joint depositors, the de t would become payable to t
survivors or survivor, and, as before, we would consider it
unnecessary to ¢ Xpress ti
Joixt Stock CoMraxies AvrHokrrTY oF OFFICERS TO

Accerr BiLLs

Question 365—With further reference to the above, the

secretary-treasurer of a limited company accepted drafts on
its behalf. On enquiry to the president as to his authority
I was told that it was not nece

sary that he should have

wthorit ven hin On tl nformation would I be j

fied in taking the acceptance?

| nswer All that seems to be involved in the statement
made by the president is | & opin n that the secretary-treas
urer, by right of his office, has power to bind the compan
in the way mentioned, and we do not think this is the «
Even, however, if the president meant to assert more, we do

not think his assertion, if not consistent with the fact,

would nece y be binding on the companv; it would d
pend on the scope of the president’s authority You would
not, on the information given, be justified in taking ti

acceptance

BirLs ACCEPTED BY ATTORNEYS AND OFFICERS oF I NCORPOR
ATED (COMPANIES, CoLLECTING AGENT'S RESPoNsI

BILITY FOR REGULARITY OI ACCEPTANCE.

Question 366.—(1) A bank received for collection a bill

f exchange drawn on an incorporated company ; does the
bank incur any liability with regard to the acceptance which
it takes, i.e., that it is signed by the proper person or per
sons on behalf of the company? Would the bank’s position

be affected by the fact that the company’s account was or was

not kept with it?
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e
ind | John Jo 1 1 t t add
1 D { ! I
bility

) If t col han 1 bill b
by one who claims to be an attornev, and it afterwards tran
pires that his authority has been previ wineel vhat
would be the colleeting bank’s position? 1s t party giving
such a power of attorney under any obligation to
banks generally of its « ellation, he having lodged it only
with s own bank?

(4) Is the authority of the proper persons to accept a
bill of exchan n behal in incorporated company fixed
by statute or b \ f the compan Should not he
1 1 ment that the names of oft to bind a

mpany b ning bill exchange and proz ot
should be re 1 n the count try off

In In ver to Que 1, 2 n }, it may
he sai era 1t the ectir n !
due dil ( curing the acceptar It \ aind
respect An acceptance by unauthorized of ils, or by one

acting outside of the authority conferred on him, counts for
nothing

(4) The proper officers to sign on behalf of an incor-
porated company are usually fixed by by-law. It is not usual

to find statutory provisions on the subject If there were no

by-law the question would depend upon the scope of the
authority of the perse igning.

The parties who give a power of attorney are under no

obligation give notice of its cancellation to the banks

generally. When a bank ig asked to take the signature of an
agent or attorney on his principal’s behalf, it must either ask
: "

for evidence or take the risk of accepting the signature with

out evidence,
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Joixt Stock CoMPANIES—LIMITATION OF BORROWING

POWERS,

Question 367.—The amendment of the Company’s Act
passed by the Dominion Parliament last year, says, that “ the
limitation on the horrowing powers of the company shall
not apply to or include moneys borrowed by the company on

bills of exchange or promissory notes, drawn,” ete., et
a cheque ig a bill of exchange within the meaning of the
Bills of Exchange Act, would not a bank be justified in
advancing money to a company in the form of an overdraft,
provided always that they had the account covered before

surrendering the cheques?

{nswer.—~We do not think that the amendment to the
Company’s Act respecting the limitations of the borrowing
powers of joint stock companies would cover an overdraft;
that is not borrowing on a bill of exchange, in the sense
referred to by the Act. Although an overdraft is created by
the company drawing cheques (which are bills of exchange)
upon the bank, they cannot be said to be borrowing on these
cheques, because when a cheque for which there are no
funds is paid the amount thereof becomes a direct I to

the company, and the cheque plays no further part in it

Forym or Notes GIveN BY JoINT Stock COMPANIES,

Question 368.—(1) What is the proper wording of a
note to be given by a limited company (say The A.B.C. Co,,
Limited) to a bank?

(2) A note reads “We promise to pay,” etc., and is
signed as follows:

The A. B. C. Co., Limited,
Richard Roe, John Doe,
Sec,-Treas. President.
Could John Doe and Richard Roe be held personally liable on

guch a note?

Lnswer.~TIt is correct to make such a note read “ The

A. B. C. Co,, Limited, promise to pay,” in which case only
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the signatures of the authorized officers are necessary, or
“We promise to pay,” to be signed as set out in your second
question.

In either case the company only is liable as promissor,
and the persons who sign as its officers are not under any
personal liability,

JoINT Stock CoMPANIES—POWERS OF OFFICERS,

Question 369.—The sharcholders of a company incor-
porated in Ontario pass a by-law authorizing the directors to
appoint a president and other officers, and declaring that the
president is to be the manager of the company, with power
“to exercise all such powers of the company as are not
required by law to be exercised by the directors or by the
company in general meeting.” Would this by-law empower
the president to sign cheques, acceptances, etc., on behalf of

the urnz}x,ﬂ))?
Answer~We think that the by-law is quite sufficient for

the purpose named

Joixt Stock CoMpaNy I'RANSFER OF SHARES WITHOUT

DirecToRs” CONSENT,

Question 370.—The by-laws of a joint stock company

wlders without tl

forbid the transfer of stock by shar 10 con-
sent of the directors. Would a transfer of paid-up stock
be valid if made in the absence of such consent, or in the
case of its refusal?

Would your answer also apply in the case of stock not
fully paid up?
{nswer In the case of stocl n which there is a lia-

bility we think that under such a by-law the directors might

to permit the transfer: but they cannot act capri-
ciously : they must accept a transferee who is in good finan-
cial standing, and can refuse only on substantial grounds

If the stock i fully paid 1

p, and no further liability

exists, the directors would not, we think, be able to prevent
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the transfer, notwithstanding the by-law, unless under very
gpecial circumstances,

The law on these points is fully discussed in Smith v.
Bank of Nova Scotia, in which the right of a shareholder in
a bank to transfer partially paid stock to a solvent transferee
without the consent of the directors is involved.

A Curiovs CAsE,

Question 371.—A draft, in duplicate, is purchased from
a bank in Canada, by John Smith, payable to himself and
drawn upon its own branch in a United States city. Payee
is murdered in United States territory, and leaves no will;
on his person is found the original, not endorsed, which is
subsequently presented at the branch on which it is drawn,
endorsed by an administrator, duly appointed by a United
States judge. Meanwhile letters of administration have been
granted by a Canadian judge to deceased’s brother, his heir
and next of kin, who holds the duplicate. At his request
the issuing branch stop payment by telegraph, and on pre-
sentation of the original it was refused

The case stands thus:—The United States administrator
has the original, the Canadian the duplicate; the bank the
money. Suits are threatened against the bank at both its
United States and Canadian branches by the respective ad-
ministrators, Is the money, represented by the original and
duplicate draft, subject to United States or Canadian juris-
diction? What would be the bank’s best action to prevent the
courts of both countries from giving judgment against it,
thereby causing the amount to be paid twice over?

Answer.—DPay the money into a Canadian court

BaANk Nores axp Leean TENDERS.

Question 372.—Is a private individual forced to receive
payment of a debt in bank notes, or may he demand legal

tenders in any amount?

Answer—~No person can be forced to accept bank notes

in payment of a debt, He is entitled to be paid in gold coin
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or Dominion notes, which, as their common name implies, are
a “legal tender.” The option of paying in gold or legal
tender notes rests with the debtor. The creditor is bound
to accept American gold ($5 pieces and upwards) at its face
value, or British gold at $4.86% to the sovereign (in both
cases good tenderable coin being understood) or legal tender
notes,

.

LeTTERs OF CREDIT—TRANSFERABILITY.

Question 873.—Is the right to draw under the ordinary
letter of credit, issued by a Canadian bank, transferable by
an endorsement on the credit to the following effect: “ For
value received I hereby transfer this letter of credit and the
balance due thereunder to CD ”?

Answer—~We do not think that the assignment of the
letter of credit would transfer the right to draw, and there
ig no amount due under the credit, at any rate by the bank
on which it is drawn. We see no difficulty, however, in the
party giving a power of attorney, under which a third person
might avail himself of the credit, but only in the name and
on the behalf of the party accredited.

LeETTERS OF PROBATE — DUty OF BANK 1IN CONNECTION
THEREWITH,

Question 37%.—Sub-section 3 of section 84 of “ The
Bank Act” protects a bank which pays over a deposit not
exceeding $500 in pursuance of and in conformity to letters
of administration or probate granted by certain courts. Has
a bank the right to demand the lodgment of authenticated
copies of the letters of probate before payment ? If so, i
the case different where the deposit exceeds $5007?

Answer.—The sub-section referred to does not give the
executor or administrator appointed by a foreign court the
right to demand payment: it merely justifies and protects
the bank in making the payment if it should be willing tg
do so. Under the circumstances, it is of course free to name
any reasonable conditions, hut apart from this it is clear
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from the terms of the sub-section that the bank is not pro-
tected unless authenticated copies of the documents are
lodged with it.

When the deposit exceeds $500, the sub-section does not
apply, and the ordinary rules of law prevail. The person
seeking payment must produce letters of administration or
probate or other sufficient authority, granted in the Pro-
vince where the payment is to be made, and in this case the
bank is not entitled as of right to retain the evidence
| produced,

Liexn Notes,
Question 375.—Referring to the case of Dominion Bank

v. Wigging, reported at page 80 of Vol. 1 of the Journal,
and to the comment on the case at page 2, in which you

express the opinion that a lien note could possibly be so
framed as to make it negotiable and yet do all that is effected
by the lien note now commonly in use,—would the following
| form of note meet the case:
Six months after date I promise to POV e nins R 4
order at the ........ Bank, Winnipeg,........ dollars, value

received.,
| This note is given for a .... reaper, on which 1 hereby
give a lien to the holder of this note from time to time as
LR security for the payment of this note

Answer—~We think that the above is a negotiable prom-
issory note, giving the holder thereof all the rights and
remedies usually possessed by the holder of a negotiable in-
strument. Although it is stated that the money to be paid
is the consideration for the sale of the property, there is
] nothing importing that anything further is to be done by the

vendor of the property in the way of making title or other-
wise, On the contrary, the maker gives a lien to the holder

I
I of the note which would imply, if anything, that the sale '
‘ to the maker was complete. We do not say that the lien ‘

given would afford a safe security, as it would be void as

! againgt creditors under the Chattel Mortgage Act. We
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merely say that mention of the lien on note would not pre-
vent its being a negotiable instrument

UsnnecisTered IaeN Nore ¥ THE Norta-\WE
TORIES,

TERrRI-

Question 376.—1Is a lien note made in the North-West
Territories negotiable as a promissory note when not regis-
tered? 1.e., can a holder for value sue a previous endorser
in his own name? Does the omission to register deprive
the payee of the note of his lien on the chattels?

Answer.—'The ordinary lien note is not a promissory
pote within the meaning of the Bills of Exchange Act and
is not negotiable in the usual sense of the word; registration
does not affect the matter one way or the other, The person
who acquires such a note has therefore no remedy against
the endorsers such as the Act provides in regard to bills of
exchange,

The non-registration of the note does not, as we under-
stand the matter, deprive the payee of his lien, but it leaves
the goods open to be claimed by a subsequent mortgagee or
purchaser. This would however depend upon the wording of
the statute requiring registration

Lire PoLICIES AS SECURITY,
Question 377.—A bank holds an insurance policy for
$5,000 upon the life of a customer (properly assigned to it
and acknowledged by the company) as security for advances
The customer fails owing the bank $3,000, and the prem-
jums are subsequently kept paid up by the bank, otherwise
the policy would be lost. The insolvent dies before his estate
i« finally wound up, and the assignee, who has knowledge
of the bank’s security, claims on hehalf of the estate the
$2,000 resulting from payment of the policy over and above
the bank’s claim. Could the bank be compelled to surrender
the money to him?

Answer.—So long as the hank holds the policy as secur-

ity only, and has not foreclosed the rights of the creditor or
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his assignee, or obtained a release of their interest in the
policy by other proper means, it is bound to account for any
surplus, Any premiums the bank pays to keep the policy
alive would, of course, be added to its claim on the policy.

Lire INsUrANCE Poricies Issvep BY FRIENDLY SOCIETIES.

Question 378.—Can a life insurance policy in a friendly
society be transferred to a chartered bank as collateral for
advances ?

Answer—The answer to this question would depend
upon the form in which the policy was issued, as possibly as
well on the by-laws of the society, but if there is nothing in
the policy or by-laws to prevent the assignment to the hank

the assignment as collateral for advances would be good.

Norice 1o Limitep ComMPANy “Lap.” OMITTED FROM
ADDRESS

Question 379.—In sending a notice through the post to
a “limited” company, would the omission of “ Ltd.” from
the address on the envelope affect the legality of the notice

Answer—A notice addressed to a joint-stock company,

with the word “limited ” omitted from the address, would

nevertheless be a good notice

LimiTep Liapinity CoMPANTES,

Question 380.—(1) Why are limited companies not
required to publigh a list of shareholders and to afford infor-
mation as to their subscribed and paid-up capital, the direc-
tors authorized to sign, ete.? This information is necessary
as a basis for granting credit. (2) Are limited companies
registered in any public office ?

Answer—We think that most companies incorporated in
Canada are bound to make an annual return to one or other

department of the government, covering a list of their share-

holders and a statement of their assets and liabilities. There
ig no doubt, however, that the principle has not been as fully

recognized in legislation as it should be. In our opinion all
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joint-stock companies should be bound to furnish informa-
tion very much in the same lines as banks have to send to
the Finance Department at Ottawa. Our correspondent asks
why they are not, to which we presume the only answer is
that public opinion has not thus far pressed sufficiently strong
for it. As regarding signing officers, we do not know any

way in which the public can be protected except by taking
the ordinary precautions, when they are asking to give credit,
of making sure they are dealing with the proper officers of
the company.

UsE oF ABBREVIATION * Lan.” ox BILL 0F EXCHANGE GIVEN
BY A Liymirtep CoMPANY,

Question 381--1f an incorporated company signed
paper, i.c., notes, drafts, or cheques, with the word © limited ”
abbreviated so as to read * Ltd.,” would the said paper be
in anv way invalidated ?

Answer—Such an abbreviation would in our opinion in

no way affect the company’s liability on the paper.

Lost Derosit Recriers,

Question 382—In the case of a lost deposit receipt,
should the depositor be required to furnish a bond before
prying the amount?

Answer—A deposit receipt is not transferable; the banks
do not incur any responsibility to any party, other than the
depositor himself, who may hold the document, unless the
banks are notified of a transfer of the claim. It is therefore
safe enough to pay a lost receipt without a bond.

Lost DRAFTS.

Question 383.—A purchases from a bank at Toronto a
draft on its Montreal office, which is lost in the mails, A
asks the bank for a duplicate draft, offering to give them a
bond of indemnity, signed by himself and the payee, for
twice the amount of the draft, but the bank insists upon
having another substantial name. Are they legally entitled
to demand this?
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Answer—We think that they are entirely within their
rights. A mere release of the rights of the purchaser of
the draft and of the payee does not help the matter, nor
justify the acceptance of a bond of indemnity from them,
which the bank does not regard as financially sufficient. The
point is that if the draft in question has been received by the
payee and endorsed by him, a holder in due course has an
unquestionable right to collect the amount from the bank;
and besides, if the payee were not honest, he could, even after
giving the indemnity and procuring a duplicate, endorse the
original if it afterwards reached his hands, and it might
become a valid claim in the hands of a third party. In the
view of the responsibility of the bank on the draft itself their

request is quite reasonable.

Exporsep Note Lost 1IN THE MAILS AND NoT PRESENTED
FOR PAYMENT ON DATE oF MATURITY.

Question 384.-—A customer deposits with the bank a
note for collection, on which there is a good endorser. The
note is payable at a distant point, and when deposited for
collection has still two months to run, The bank forwards
it at once to its agents for collection, but on enquiry ten
days after maturity of the note they find that their letter
has never been received, The makers of the note are worth
less,  Was not the endorser discharged for want of notice,
and would not the bank be responsible for neglect in not
looking for an acknowledgment of the letter?

Inswer—Unless there were some exceptional circum-
stances connected with the case, any responsibility for the loss
of the bill in the mails must fall on the bank. 'The liability
of the endorser, however, would be preserved, if when the
cause of delay ceases to operate, even although the note were
ten days overdue, presentment be made with reasonable dili-
gence and notice of dishonour sent. Section 46 of the Bill
of Exchange Act excuses delay in presentation when * caused

by circumstances beyond the control of the holder, and not

imputable to his default, misconduct or negligence.” We
I
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nk that the bank's neglect to sce that the letter was
acknowledged was not negligence within this section, and that
the delay was beyond its control. "There appear to be no

are some Ameri-

English cases covering the point, but the:
can cases in which it was held that delay in the post office,
when a hill is mailed in good time, is a valid excuse for delay

in presentation.

MagRIED WOMAN—BANK AccoUNT IN HER SPINSTER NAME,

Question 385.—~What is the best way to transfer a bank

balance standing in the name of a spinster to her married

name? Iz a declaration of transmission an actual necessity ?

Answer—~We think no declaration is necessary, The
only question involved is one of identity, The heading of the
account may be changed on advice from the depositor that
in consequence of her marriage she takes and will hereafter
sign her married name; or she may draw for the balance due
her and redeposit in her new name.

If she had money at her credit in her maiden name, and
drew a cheque in her married name, the bank (assuming that
it was aware of all the facts) would not only be quite safe in

honouring the cheques, but probably would be bound to do so

Wire's CoxtRoL oF HER SEPARATE ESTATE.

Question 386.—A bank holds a hond securing a standing
overdraft up to a certain limit. Bondman dies, and it is
suggested that the customer give a demand note in favour
of his wife as collateral security to cover any overdraft pre-
sent and future, and his wife to hand bank a mortgage on her
property in favour of bank as security for her endorsement.
Would this hold? Would it help matters if note were made
by wife in favour of hushand, and a mortgage given by wife

to husband, and assigned by him to bank to secure note?

Answer—~—Under the law in force in Ontario, a wife is
entitled to enter into contracts which will bind her separate
estate, and there is nothing to prevent her from endorsing
her hushand’s note and making herself liable upon the con-
tract of endorsement with respect to her separate estate, nor
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is there anything to prevent her from mortgaging ler prop-
erty to secure her endorsement, Therefore, if the formalities
with respect to the making of the mortgage be properly
observed, it could be made to the bank, and would form a
security to the bank. Of course, the mortgage could only be
taken to secure the amount of the existing indebtedness, It

could not be held for future advances

BiLy o EXCHANGE PAYABLE To A MARRIED WOMAN IN THI
PROVINCE OF QUEBEC,

|
Question 387 ~May a cheque or bill, payvable to a mar
ried woman residing in the Province of Quebec, whether she
has or has not a marriage contract, be properly paid or nego
tiated on her endorsement alone, and without her husband’s
consent
If the act of payment or negotiation took place outside
of the Provinee of Quebee, would that make any difference in
the position of the parties:
Inswer—We are of opinion that the provisions of the
Bills of Exchange Act must govern with respect to the powers
of a married woman in the matter of <‘hv|u|~||l:‘ or negotiating
cheques and bills of exchange, and wherever these differ from
the Quebec law they must prevail.
So far as her capacity to incur liability as an endorser is
concerned, the Act leaves the matter untouched, Seetion 22
makes “ capacity to incur liability co-extensive with capacit)
to contract.” If under the code she is able to contract, her
endorsement on a bill does not create any liability on her
part as an endorser
This does not, however, affect her power to endorse or
negotiate a cheque orwbill in such a way that the drawee may
| lawfully pay it, or the transferee become the lawful holder.
Under sections 54 and 55 of the Act, both the acceptor
| and drawer are precluded from denying the capacity of a

payee to endorse, and a subsequent endorser is precluded from
denying the regularity of the previous endorsements, Under

these sections, therefore, if a bank

should accept a cheque
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payable to a married woman, it is bound to pay it on her
own endorsement, for it is precluded from denying her capa-
city to endorse. If the bank is so bound it clearly has the
right to charge the cheque when paid to the drawer’s account,
but apart from this the drawer also is precluded from denying
the capacity of the payee to endorse

(‘ongidering that a bank is bound to pay its customers’
cheques according to their tenor, and that in making a cheque
payable to a married woman, the drawer in effect declares
(because of this preclusion) that the amount is to be paid
to her notwithstanding any disability she may be under, we
think that a bank in the Province of Quebec is not only
bound to require the husband’s authorization, but might be
liable to its eustomer for damages should it refuse his « heque
because of the absence of such authorization only. The ques
tion being a very important one, we thought it well to sub
mit it to counsel in the Province of Quebee, from whom we
received the following reply:

“1 am of opinion that under the law of this Pro-

“vince the wife may endorse so as to pass the title to a

“bill of exchange, even though she does not make her-

“gelf liable, and that a plea of her capacity could not be

“raiged by an endorser, drawer, or acceptor, as they are

“precluded from doing so by the B of Exchange Act,

“gections 54 and 55.7

As regards the second part of the question, the effect of
payment or negotiation outside of the parties of the Pro-
vince of Quebec, we think that the rights of the parties would
depend upon the law where the transaction took place. A
married woman is under no disabilily that would call her

endorsement into question in any Province other than Quebec.

Wire's ENporseMENT INVALID IN QUEBEC.

Question 388.—\ married woman holding property in
her own right endorses a note as an accommodation endorser.

Could a bank, having discounted same for the promissor,

collect from her? Would it he necessary for her husband to




— —————E T I

2 CANADIAN BANKING PRACTICE

consent to her doing business in vn name, or would his

gignature be necessary on the note along with hers?

Lnswer—In the Province of Quebee, under the circum-
stances stated, the woman’s endorsement would s mply be
invalid,—a wise and vital remnant of French law that pro-
vides for the protection of women.

As the law of Nova Scotia, from which Province this
(uestion came, is almost the same as that of New Brunswick,
the following opinion obtained from Mr, Fred. R. Taylor,
Barrister-at-law, St. John, N.B., will be of interest to our
readers :

In reply to the following question: “ A married woman

1g property in her own right endorses a note as an
a bank, having discounted
from her? Would it be

*necessary for her husband to consent to her doing business

*accommodation endorser,

‘came for the promissor,

“in her own name, or would his signature he necessary on

*“the note along with hers

Although there is no decision by the New Brunswiek
ourts on this or on any analogous point, there would seem
to be no doubt that in this Province the bank could collect
from the married woman.

As to the second question the consent of her husband to
her doing business in her own name is not required by the
New Brunswick Married Woman's Property Act, 1895, and
would be immaterial, His cignature to the note would not
in any way affect the wife’s liability out of her separate
estate,

Of course at common law the contract of a married
woman would be void, Certain relief could be obtained in
equity, and this relief was further greatly enlarged by the
various Married Woman's Property Acts, The provisions
of the Married Woman's Property Act, 1895, 58 Victoria,
cap
are as follows:

)

24, relating to the power of married women to contract,

Section 3, gub-sec. 2. “ A married woman shall be cap-

able of entering into and rendering herself liable in respect
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of and to the extent of s separate property on any contract,
and of suing and being sued in all respects as if she were a
feme sole ... and anv damages or costs recovered against
her in any such action or proceeding shall be payable out of
her separate property and not otherwise.”

This is practically the same as the similar Nova Scotia
Statute, Revised Statutes Nova Scotia, cap. 112, sec. 13.
* A married woman shall be capable in all respects as if she
were a _h me sote,

(a) Of entering into any contract and of making he.self
liable upon such contract in respect to her separate property
to the extent of such property, and

(b) Of suing or being sued in contract, tort or other
wise,”

It is almost word for word with the English Married
Women's Property Act, 1882, sec, 1, sub-sec. 2. “ A married
woman shall be capable of entering into and rendering her
self liable in respect of and to the extent of her separate
property on any contract, and of suing and being sued either
in contract or in tort or otherwise, in all respects as if she
were a feme sole.”

The English Courts held that the Act conferred no gen
eral capability to contract on the married woman, hut merely
v capability to contract “in respect of and to the extent of
her separate property.” Palliser v. Gurney, 19 Q. B. R.
519. To remedy the limitation of the liahility on contracts,
which under the adopted interpretation seemed capable of
being carried to almost absurd results, the Act was amended

hy 56 and 57 Victoria, cap, 63. Sub-section 3 of see. 3 of the

New Brunswick Act similarly broadens the effect of sub-sec
2. “Every contract entered into by a married woman other-
wise than as agent

(a) Shall be deemed to be a contract entered into by

her in respect to and to bind her separate property, whether
she is or is not in fact possessed of or entitled to any separate

property at the time when she entered into such contract;

o.B.pr.—16
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(b) Shall bind all separate property which she may at
that time or thereafter be possessed of or entitled to.”

Since a married woman iz under the New Brunswick
Act liable for her contracts to the extent of her separate prop
erty (where she has not contracted as agent being deemed
to have contracted in respect to her separate property) it
would seem that her endorsement of a note, though for
accommodation, would render her separate property liable
There are conditions under the somewhat similar New York
gtatute to the effect that a married woman is liable on a note
made by her for her hushand’s accommodation :

Bowery National Bank v. Sniffen, 54 Hun, 394

Queen’s County Bank v, Leavett, 56 Hun, 426

The Ontario courts have also reached u like result on

this point under a statute mug

i resembling as to the ques-
tion of contracts the New Brunswick Act

Consolidated Bank of Canada v, Henderson, 29 U. C.
C. P, 519.

There seems to be no English decision on this matter.
That in the case put in the question the married woman was
a party to the note as endorser and not as maker would not
affect her liability. The strongest contention against the
liability of the married woman in the present case would be
that the fact she was an endorser would show that the con-
tract was not “in respect to her separate property,” but
sub-gec, 3 of sec. 3 clearly A|.~}lu»|-~ of any effect that conten-
tion might otherwise have,

Taking into consideration the United States and Ontario
decisions under similar statutes on analogous points, and the
tendency manifested by the New Brunswick courts in all
cases in which the Act has been passed upon to interpret
it broadly, there would scem to be no doubt of the married
woman’s liability wnder the above circumstances, in this

Province

If the wisdom of the French law be admitted, what is

to be said of the Statutes of the Maritime Provinces?
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DocuMeNTS PAvABLE T0 Marriep WOMEN IN THEIR
MatpEN NAMES,

Question 390.—(1) Mrs. Smith’s maiden name was
Mary Jones. She presents to a bank for payment a cheque
payable to Mary Jones. Has she authority to endorse “ Mary
Jones ' ?

Are there any legal points involved in this case?

(2) If she holds mortgages must she have her name
on these changed ?

Inswer—(1) A cheque given to a married woman,
drawn payable in her maiden name, is clearly her property,
and she has a right to endorse it in her maiden name, It
is customary in such cases, to have the endorsement made
in some such way as this:

o “;ll‘_\ Jones, wife of John Smith.
Mary Smith.”

There are no legal points involved, The question is
purely one of identity,

(2) Mortgages taken in her maiden name are not affected

by her marriage. There are different ways in which assign-

ments and releases are drawn in such cases. She might, for
example, be described in the document as “ Mary Smith, wife
of John Smith, ete., formerly known as Mary Jones, of the
town of ...., Spinster.” In this case, also, it is merely a
question of making the identity clear,

Marriep WoMEeN IN Province oF Quesec—Bank Derosrr.

Question 391.—A marriel woman in the Province of
Quebec has a deposit in a bank. Can it be scized under
judgment against her husband? There is no marriage
contract.

Answer.~—We are advised that it can be seized.

Marriep WomaxN 1IN ProviNce or QueBec—RiGnT 10
OPERATE A BANK ACCOUNT,

Question 392.—Can a married woman (in the Province
of Quebec) operate a bank account without the authority of
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her husband, even when living in community with him, pro-
vided the balance does not at any time exceed $3500 (or

when the aggregate does not exceed $500) ?

Answer—The case of such a depositor would be covered
hy sec. 81 of the Bank Act, and she would be free to de posit
and withdraw money without her husband’s consent, provided
that the balance does not at any time exceed $3500, no matter

what the rate amount of the transaction may be

MARRIED WOMAN — POWER OF ATTORNEY GIVEN BEFORI
MARRIAGE,

a store. She marries,

Question 393.—A Miss Smith h

and the day before her marriage she gives a power of attor

ney, witnessed by an unmarried woman only, to her sister,
Miss M. Smith,

The store will be carried on in Miss Smith’s name by
her sister, Miss M. Smith. Acceptances come on Miss Smith
as usual, and are accepted under power of attorney by Miss
M. Smith. The firm is registered in the old name I believe.

Does this in any way affect her banker or the other bank

which presents acceptances ?

Answer—~We presume the statement that the firm is
registered in the old name is an error; there being no firm,
but simply one person carrying on business, no registration
ig necessary. As to the main point, the marriage of Miss
Smith does not rescind the power of attorney, and if she

chooses to carry on business in her maiden name, she is

quite free to do so, The liability is her liability, and the

only question involved is one of identification.,

Magrriep WomaN's Prorerty Acr—WareHovse RECEIPTS
AND SECURITIES UNDER SECTION T4,

Question 394.~—~(1) How will the recent amendment to
the “Married Woman’s Property Act” affect the position
of a married woman inrespect to contracts?

(2) Can a married woman resident in Ontario give

security under sec. 74 and issue warehouse receipts; and, if
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0, would they be equally binding whether or not she owned
the warehouse where the goods are stored ?
(3) Can a man give security under sec. 74, or warehonse
receipts for goods stored in a warehouse which he has rented ?
Answer~—"The recent amendment has removed what

might be deseribed as the property qualification nec

ary
to enable a married woman to enter into such a contract as
the giving of a promissory note, etc It is not necessary
now that she should have property at the time of the signing
of the note, and if she acquires property afterwards a ereditor
has the right to look to it for her debt,

(2) A married woman may give security under gec, 74,
or warehouse receipts, under the same circumstances in which
a man could give them. See answer (3).

(3) A man can give valid security under see, 71 if he is
qualified under the terms of the Act to give such security
upon goods he owns, wherever they may be sto vhether in
his own warehouse, a rented warehouse, or in any place what-
ever., He could give a warchouse receipt for goods which

are in his pos ion as bailee, whether stored in « warehouse

which he owns or which he has sion of as a tenant or

otherwise, The point is that he must be in actual possession

of the goods

MarrienD WoMAN'S SEFARATE ESTATE,

Question 395—Does a married woman who has separate
estate render that estate liable when she signs a note with
her hushand, or has ghe to sign another paper showing she
intended to make her separate estate liable by her signature?
(2) Does a married woman's name with that of her hushand
to a joint note, secure her dower to the bank discounting

the note?

Answer.—(1) We are advised that no special declara
tion on the part of a married woman, that she intends to hind
her separate estate, is necessary to make her undertaking
binding thereon. 1f she has, as a matter of fact, separate
estate at the time she signs the note, then her signature, either
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with her husband or in any other connection, binds it: (2)
The legal question affecting separate estate of married women
and their dower rights in their husbands’ lands, are among
the most intricate and difficult, and upon them judges and
lawyers are constantly differing. We find ourselves unable,
therefore, to give a satisfactory reply to this query. Tt
would probably be held that an inchoate right to dower in
her husband’s lands would not be separate estate sufficient to
make the promise of a married woman enforcible if she had
nothing else. The above refers to the law in the Province
of Ontario,

CHEQUE DRAWN TO “ ORDER ™ ALTERED To “ BEARER” BY
Drawer arrer Being Markep Goon,

Question 396.—A cheque drawn payable to John Smith
or order is marked good by a bank, specially to pay a press-
ing claim of John Smith’s. Subsequently it is altered hy
the drawers—who are also the holders—from “order” to
“bearer,” and cashed at the outside bank by the drawers
who used the money to satisfy what they considered a still
more pressing claim than that of John Smith.

Can payment of the cheque be legally refused by the
bank until endorsed by John Smith ?

Answer—The bank on which a cheque which has been
materially altered being marked good, is drawn, would have
the right to refuse payment, not because of the want of any
particular endorsement, but hecause it is an altered cheque,
and therefore void under sec. 63 of the Bills of Exchange
Act,

The usual question arising out of such circumstances as
you mention is whether the bank is justified or safe in paying
the cheque. The answer to this would be that if the bank had
come into privity with the payee of the cheque, by the cheque
having come into his hands after they had accepted it, they
certainly could not then pay it to another without his consent.
If, however, the cheque has remained in the hands of the
drawer, and has never heen delivered to the payee, any
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arrangement between the bank and the drawer respecting the
cheque would be free from risk.

AGREEMENT To MAINTAIN MiNimMuM FReEE BALANCE—
AccouNT DRAWN BELOW STIPULATED AMOUNT,

Question 397.—A current account bears interest at 3 per
cent., £10,000 to be free. If the balance should run below
that amount, say to $4,000, would you consider the difference
between the actual balance and the amount to be held free
in the nature of a loan, and charge 6 per cent. interest?

Answer.—Presumably the free balance is intended to
represent remuneration for services of some character rend-
ered by the bank, and what would be a fair adjustment
should the balance fall below the amount agreed upon would
no doubt depend upon the nature of the services rendered,
and the other facts of the matter.

DerosiT 1N NAME oF DeEceAsEDp MINOR.

Question 398.—A minor (resident in Ontario) dies leav-
ing a balance in savings bank. Can the father of such minor
draw the money? What is the legal course to pursue?

Answer—Money at credit of a deceased depositor who
was a minor at the time of his death, can only be legally
drawn by his administrators duly appointed. There may be
cases where it would be reasonable to pay the amount to the
parents, but such payments could only be made at the bank’s
risk, Under the present procedure in the Surrogate Court
letters of administration for an estate of trifling amount can
be obtained at a nominal charge, we believe $2.

AccounTs 1N THE NAME oF MINORS,

Question 399.—What iz the Ontario law relating to
money deposited by minors?

(2) Which would you advise—the opening of a savings
bank account in the name of a minor, or in the name of a
parent or guardian in trust for the minor?
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Answer~"There is no general law in Ontario respecting
money deposited by minors, but under the terms of sec. 84
of the Bank Act, banks may receive deposits from minors, and
repay them to the minors at any time. (See the section
referred fo, and note the limitations where a minor could
not, except for the section, make deposits.)

(?) Notwithstanding the authority given by the Act,
we would think it prudent to take a deposit in the name of
a parent or guardian in trust for a minor, rather than
directly in the name of the minor, This, however, would
apply only in cases where the minor is quite young.

Power orF ATTORNEY TO A MINOR.

Question 400.—May one under age be lawfully appointed
the attorney of a merchant to conduet his bank account?

Answer—Yes; the fact that he is under age does not
disqualify him,

Moxey Fouxp 1N THE PuBLic DEPARTMENT OF A BANK.

Question 401.—A small sum has been found on the floor
of the bank outside the counter. The party finding it has
handed it to the manager, stating that he will consider him-
self entitled to the money in the event of its being unclaimed.
Has he a legal right to it or should the money be retained by
the bank ?

Answer—The money should he returned to the finder
unless the true owner turns up.

DeLivery oF MoNEY PARciEL TENDERED AFTER BANKING
Houns,

Question 402.—The agent of an express company, with
which a special contract exists, brings to the bank office at
5 p.m. a parcel of money, and requests the one officer whom
he finds there, to take delivery, This is declined as the safe
(which has a time lock) is closed. Ts the express company
relieved from liability because of this tender of delivery?
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Answer.—~When the company makes a tender of delivery
at the proper time, in a proper place, to a proper officer of
the bank, in accordance with the terms of the special contract,
its liability under that contract would probably be no longer
in force, and the company would only be liable thereafter for
the ordinary care of a bailee, We do not think, however,
that a tender of delivery such as that described comes within
the above conditions, and we are of opinion the company’s
liability continues as if the tender had not been made.

Moxey Parcen ReceirTeEp ForR BY EXPRESS AGENT IN
BANK'S OwWN OFFrICE.

Question 403—1f a parcel of money is receipted for by
the local agent of an express company in a bank’s own office
would the express company be legally responsible for the
loss if the money should be lost or stolen while being con-
veved by the local agent from the bank to his own office?
No special anthority from the express company is held auth-
orizing the local agent to call at the bank and receipt for
such parcels.

Answer.—Without heing advised of the extent of the
local agent’s authority, and the regular course of dealing,
knowledge of which could be brought home to the company,
it is impossible to express an opinion as to the liability of
the company under the circumstances stated in the question.
If it was heyond the scope of the agent’s authority the com-
pany is not liable. The answer to the question would depend
upon the course of dealing between the bank and the com-
pany, and upon the real authority of the agent, or upon the
authority which it might be held the company had held out
as possessed by him.

PreFIX “ Mes.” 10 A SIGNATURE.

Question 404.—Does the word “ Mrs.,,” placed before a
woman’s signature as an endorsement, invalidate it in any
way ?

Answer.—No. The sole question in all cases is that of
identity, and assuming that the name with “ Mrs.” prefixed
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is written by the payee of the cheque, the endorsement is

valid,

Question 405.—It is essential under the provisions of the
Ontario Act to make better provision for the keeping and
auditing of municipal and school accounts, that the treas-
urer of a municipality should keep the municipal account at
a chartered bank; and is it obligatory on his part to pass all
transactions through the account?

Answer.—The Ontario Statute respecting Municipal and
School Accounts (60 Viet. cap. 48), recognizes, l)_\' section
R0, the deposit of municipal funds in chartered banks, pri-
vate banks and companies.

We are not aware that there is any legislation making
it obligatory on the part of the treasurer to pass all trans-
actions through the bank account,

BorrowiNG PoOWERS OF ONTARIO MUNICIPALITIES,

Question 406.—Which of the items in the appended
abstract of expenditure of a township would be classed under
the head of * ordinary current expenditure ” for the purpose
of determining the borrowing powers of the municipality,
and what amount could the township legally borrow under
these conditions?

Abstract of expenditure from 1st Jan. to 31st Dec., 1900,

Offioere” sIsrIes) . ccvonivsssnanis $1,000
Stationery and printing 100
Roads and bridges ............. 1,500
Oy FRUB 00 v ovvnsadnsisnans 1,200
Bchool pULPOsES’ .« vwiiesavews 1,000
Debentures redeemed ........... 2,000
Loans and notes paid ........... 5,000
Drainage account .......cco000. 600
Drains (for which debentures were

T N R N T 2,000
Sundry items ....oiiiiiiiiina., 900

Answer—~There is no judicial decision on the question
involved which gives any definition of the words “current




Pp———.

CANADIAN BANKING PRACTICE. 253

expenditure.”  The word * ordinary ™ does not appear in
sub-section 1 of section 435 of the Municipal Act by which
the authority to borrow “to meet the then current expen-
diture of the corporation ™ is given. Sub-section 2 was added
five years later, and limits the amount to be borrowed to “ 80
per cent. of the amount collected as taxes to pay the ordinary
current expenditure of the municipality in the preceding
municipal year. The word “ordinary” # here introduced,
and the effect seems to be that under sub-section 1 “current
expenditure ” would include all expenditure which the cor-
poration has to meet during the vear until the taxes levied
therefor can be collected, no matter whether such expenditure
is “ordinary ™ or not; whereas in calculating the amount
which sub-section 2 authorizes, regard must be had to the
actual results of the preceding year. The “ ordinary” cur-
rent expenditure of that year must be ascertained and also
the amount actually collected as taxes to pay such ordinary
current expenditure, and only 80 per cent. of this latter
amount can be borrowed, no matter what the “current ex-
penditure ” of the current year may be. It is evident that
no proper comprehensive definition of “ordinary current ex-
penditure ” can be given, Most of the items included in it
would not be disputed by anyone, and whether the dividing
line is rcached or overstepped would be a question to be de-
termined on the facts of each case, and it would therefore
serve no useful purpose for us to express an opinion upon
what might be considered doubtful items, except to say that
the maxim “when in doubt, don’t” may well be followed
here,

Powers oF Quesec MuNiciparLiTiEs To TAX BANKS.

Question 407.—Has a town corporation in the Province
of Quebec power to levy a husiness tax on banks?

Answer—We are advised that the Municipal Act of the
Province of Quebec does not give town corporations power
to impose a business tax on banks, and that if there is no
reference to such a right in the town’s charter, authority
would have to be obtained from the Legislature.
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CueqQue Issvep BY TREASURER oF A MUNICIPALITY — IN-
STRUCTIONS TOo Stor PaymMent Givey sy A Couxn-
CILLOR,

Question 408.—An account iz passed by a town council
and a cheque issued in regular form. Before presentation,
the bank receives verbal instructions from one of the coun-
cillors to stop payment of the cheque, and subsequently,
similar instructions purporting to come from the town treas-
urer are received by telephone. On presentation of the cheque
for payment, the treasurer is called up by telephone and
denies having given any instructions regarding the cheque.
Would not the bank incur liability for damages if payment
were refused, there being sufficient funds at credit of the
account ?

Answer~—~A municipal councillor has no authority to
countermand payment of cheques issued by the treasurer of
a municipality, and if his instructions were acted upon
without reference to the treasurer it is possible that the bank
would be liable in any action by the corporation for dam-
ag

, although this liability would not bhe a serious matter if
it could be shown that the bank had taken precautions to
safeguard its customer’s interests Proper precaution would,
we think, involve in the case instanced an immediate com-
munication with the treasurer on receipt of the councillor’s
message, or, if this was not done, confirmation hv letter of
the telephone message purporting to come from the treas
urer,

NEGLIGENT PERsoNs—How THEY SHOULD BE DEALT WITH.

Question 409.—What is the best way to deal with parties
who are negligent about business matters and never accept
drafts in required time—who never attend to their notes
when due until told on day of maturity, and frequently re-

fuse drafts upon the most paltry pretences?

Answer.~—Indulgent treatment and reasonable remon-
gtrances never appear to effect any improvement in the

buginess habits of such persons, and the only way to deal
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with them is to enforce the rules, This may, and probably
will cause trouble, but it is the right thing to do, and if fair
warning is given and any show of temper or discourtesy is
avoided on the part of the bank, it will also prove the best

thing to do.
NEGoTIABLE INsSTRUMENTS—Fory,

Question 410.—(1) Is a document in the following form
a negotiable instrument ?

* Upon being endorsed hy the secretary or president

“of the M \gricultural Society this order shall be
“good to the bearer for three dollars, which is given as
*“a special prize to be awarded at their annual exhibi-
*tion, Fall of 1901.”

(Nigned) \.B.

(2) If specially endorsed to C.D | is it then payable to
bearer or to the order of C.D.?

Answer—~—(1) We think that the terms in which the
promise to pay is expressed are consistent with the require-
ments of a promissory note; but the provision that it must
be endorsed by an officer of the Society before being good
to the bearer makes it conditional. It is therefore not a
promissory note and not negotiable in the proper sense

(2) The effect of an endorsement on an instrument of
this kind is, of course, not governed by the Bills of Exchange
Act, and any party handling it would have to take the

chances of the endorsement proving a suflicient assignment

REFERRED TO ELSEWITERE,

Question 411.—X\ paper dated at St. John signed by
a person residing at a distance, and made in the form of a
cheque, but having the name of the bank upon which it is
drawn, erased, is received by a bank from an outside corres-
pondent

(@) What is the legal nature of such a ]l:l]n'l",‘

(b) To whom and where must it be presented ?

(¢) Is it protestable?

(d) Does it amount to anything more than an I. O, U.?
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Answer—From a banker’s standpoint it is a non-nego-
tiable instrument, and should be treated accordingly.

CHEQUE oN AN AMERICAN DPANK “ PavanrLe 1N NEw Yorg
ExcHaNge.”

Question 412.—The A Co. and the B Co., the first hav-
ing headquarters in Canada, the latter in the United States,
are really one and the same corporation, with the same share-
holders, officers, and directors, acting on each side of the
boundary line under different charters. The A Co. keep an
account with us,

On 30 Jan,, 97, the A, Co. deposited with us a cheque
for $2,500 drawn on an American bank in G., by the B Co.,
which cheque was made “ payable in New York exchange.”
We mailed this on same day to our agents in G., but as
there was no mail out until Monday, 1st February, it did not
reach them until 3rd. The cheque was presented and a New
York draft of the American bank given in payment. The
draft was immediately forwarded to New York, but before
payment could be obtained the American bank suspended.
The draft was then returned to our agents, forwarded by
them to us, and charged by us to the A Co.’s account. The
company’s manager objected to this course, claiming that
the American bank had paid the cheque, and that therefore
the company were no longer liable to us. What are our
rights?

Answer.—We find it difficult to answer this question de-
finitely, since the item to which the enquiry relates, which is
drawn in, and payable in the United States, is by its terms
made payable in New York exchange. We do not know what
the precise effect of this condition i, but we should take it
to mean that the document is not, properly speaking, a
cheque at all, as it is not an order for the payment of money,
but an order for the delivery to the party named of a draft

on New York. Under our law the item would therefore pro-
bably not come within the Bill of Exchange Act. If it
were pavable “with exchange on New York,” that would
imply payment in monev with a certain allowance for the
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difference in the exchange between the point where it is pay-
able and New York, and such a cheque is specially brought
within the Bills of Exchange Act by sec. 9 (d).

Assuming that what we have said as to the nature of the
docuraent is correct, we should suppose that you have no
reniedy against anybody except the failed bank.

It seems to us quite clear that the recovery cannot be had
from the customer. You gave him value for an order on
an American bank, which order the latter bank literally
complied with; that is, they delivered to your agent a draft
on New York, which the latter accepted, apparently without
any reservation, in satisfaction of the order or cheque.

The only party against whom you could have any claim
whatever would seem to be your agents at G., and from the
information furnished in the question we think that you
would have no claim on them, for the course of your business
with them, as suggested in the enquiry, indicated that they
were authorizel—by implication if not expressly—to take
payment of such items in drafts of the drawee bank on their
New York bankers. If so, they performed their duty as
agents fully, and are under no responsibility. If, however, in
accepting the draft of the American bank, which was dishon-
oured, they did something that you did not authorize them
to do, they might be responsible. The terms in which the
cheque is made payable would, however, seem to us to be
against this.

The question is not affected in any way by the fact that
the drawers of the cheque and the customers from whom
you received it, are corporations owned by identically the
same shareholders. This does not make them any the less
distinet corporate bodies in the eyes of the law.

Your rights against the failed bank and the drawer of
the cheque would be governed by the laws of the State in
which the failed bank is domiciled and they might give you
a better claim than would exist here. On that point we can-
not advise,
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NorariaL CHARGES,

Question 413—Can you inform me what the legal
notarial charges are in connection with the protesting of
notes in the various provinces? There seems to be a wide
range of difference among them.

Answer—"The tariff of notarial charges in the various
provinces will be found in Maclaren’s “ Bills, Notes and
Cheques,” pp. 426, 427 and 428, They are too voluminous
to be quoted here.

Note BeariNG INTEREST FROM DaTE oF NoTE “ TILL PAID ™
Rate COLLECTIBLE AFTER MATURITY.

Question 41j.—Referring to your answer to Question
151, T have read a decigion of the courts to the effect that
the words “ until paid” as written in the note in question
implies maturity, If so, and it was the intention that the
note bear interest, at other than the legal rate, after maturity,
it would be necessary to o make it read.

If T am right your answer to this question might be
misleading.

Answer.—Doubtless the cases to which you refer as to
the effect of the words “until paid,” are: St. John v. Ry-
kert, 10 Supreme Court Reports, 278, and People’s Loan v.
Grant, 18 Supreme Court Reports, 262. These cases were
not overlooked when the answer to Question 451 was framed,
It did not seem to us that the words *“ until paid ™ would be
misleading, because they would no doubt be taken to have
what has been held to be their true effect. Moreover, it did
not seem to us that the question was directed in any way to
the significance of these words. It was asked whether there
was any legal objection to a note drawn in the form in ques-
tion. The presence of the words “until paid,” clearly
constitutes no legal objection whatever. The note with these
words is perfectly valid and effectual and the courts would
give to these words their full significance and effect. Iow
they should be properly construed is another question upon
which the two cases above referred to are instructive,
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Proyissory Nore ConrtaiNine PLeEpce oF Security, Ete.

Question 415.—Would an instrument drawn in the form
following be judged a valid promissory note in Canada, or
would the pledge of callateral security included in the note
bring it under decision rendered in Kirkwood v. Smith et al.,
cited in your January number? Also please state, if it is
not a negotiable promissory note, whether a note drawn in
this form would be perfectly binding as a contract between
the bank and the promissors,

after date I promise to pay to the order of
at the Bank, , for value received,
with interest at the rate of per cent. per annum.
Having deposited with the Bank, as collateral security
for the payment of this note and any other indebtedness due,
or to become due, from to said bank or its assigns,
I hereby authorize the sale of said security at public or private
sale or otherwise, and with or without notice, on the non-
performance of this promise (and said bank may become the
purchaser thereof), and it is hereby agreed that if said
security, in the opinion of said bank or of any of its officers,
shall depreciate in value, said Bank or any of its
officers or assigns, may elect, without notice, that this obli-
gation is due and payable on demand.

(It is further agreed that said bank shall have the right
to hold and apply, at any time, its own indebtedness or lia-
bility to the maker hereof, as security for the payment of
any liability due, or to become due, from the maker hereof).

Answer~We think the form of note which you send
would be held not a promissory note, under the decision in
Kirkwood v. Smith, Tt i, however, a contract which would
be binding between the bank and the parties.

The points in it which, in our opinion, bring it within
the judgment referred to, are the inclusion of the provision
that the bank may become the purchasers of the property,
and of the agreement as to set off, ete, Both of these are
clearly additions to what sec. 82 of the Act permits.

c.BpP—1T7
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The provision as to the note becoming payable on de-
mand under certain conditions, is also probably an addition
not admissible in a promissory note, although this point may
be open to question. There is no objection to including in a
note any means for determining its date of maturity which
complies with the Act, but we doubt whether the action of the
payee, which is to be based on an opinion as to the deprecia-
tion in the value of the security, would be within the limits
of what the law permits,

We might add that if the contract as to security were
made separate from the promissory note—for instance, if
the promise to pay were followed by the party’s signature,
and the contract which you have in your present form printed
below the note and signed separately, so that you had two
complete documents on the one page—you would probably
accomplish all that you desire, and at the same time have a
note which would be a negotiable instrument.

Nore Crossep “ GIVEN For A PaText RigaT ” AND PAYABLE
AT THE OFFICE OF MAKER'S BANKERS,

Question 416.—Is a bank justified in charging to a cus-
tomer’s account a note of that customer which is crossed
“given for a patent right,” and is made payable at such
bank ; or would the bank incur liability in refusing payment
of such a note, there being suflicient funds at the customer’s
credit at the time the note was presented ?

Answer.~The bank would be perfectly justified in pay-
ing the note, but would not be bound to do so as between
itself and customer, and would incur no liability in refusing
to pay it.

Nore DATED ON SUNDAY,

Question 417.—“ A contract made on Sunday is void.”
Supposing a note dated on Sunday falling due is not paid,
can the maker release himself of the obligation—or if the
owner could prove by witness that it was done in error, would
it bind him to pay it?
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Answer—It is not quite true to say literally that “a
contract made on Sunday is void.” Certain contracts so
made are void (see, e.g., the “ Lord’s Day Act” as to the
law in Ontario). The Bills of Exchange Act expressly de-
clares that a note is not invalid hecause dated on Sunday,
and a holder in due course need not trouble himself on this
point at all. The maker might possibly defend an action
hrought by the party to whom he gave a note dated on Sun-
day on the ground that the sale for which the note was given
was void hecause made on Sunday, if that were the fact, and
that, therefore, as between himself and the payee, the note
was not good for want of consideration. But such a defence
would not be good against a third party holding for value.

Deyanxp Nore witH AN Exporser HELD As COLLATERAL
SECURITY.

Question 418 —Under section 85 of Bills of Exchange
Act it is provided that where a note payable on demand
has been endorsed, and with the assent of the endorser de-
livered as a collateral or continuing security, it need not he
presented for payment so long as it is held as security.
Must this assent be in writing, or may it be by verbal under-
standing ?

Answer—~The assent may be written or verbal, but the
latter would be open to practical objections in cases where
the facts admitted of difference of opinion or dispute.

Nore DrawN 10 MAKER'S OwWN ORDER AND ENDORSED BY
Hiar,

Question 419.—Ts there any objection to notes heing
made payable to the order of the maker and endorsed by
him instead of being made payable to the party to whom
they are given?

Answer.—There is no objection whatever to notes being
made payable to the maker and endorsed by him. Our cor-
respondent has reference to the objections taken to notes
being made payable to the bank.
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Proyissory Nore—ErrecT wHEN Mape PAYABLE “ wiTH
BaNk CHaARrGEs.”

Question 420.—1s it proper to make payable *with in

terest” or “with bank charges™?

Answer—~—We doubt if a note drawn “ with bank charges *
is a promissory note within the Act. A note * with interest ”
is, and this form is certainly preferable. If it is intended
to add more than the interest to the note, the amount should
be ascertained and this included in the amount of the note.
Nore Exporsep py B “ wirnour Recourse” — Suir
Brovaur 18 NaMEe oF B BY SuBseQueENT HOLDER,

E

Question }21.—A gives note to B, who endorses © with-
out recourse ™ and passes same to C for value received. C
sues in name of B without being a party to suit. Can B

legally recover amount of note?
sail)

Answer—B is not the holder of the note. Having en-
dorsed without recourse, he is not liable upon it. He has no
interest in it. e has not possession of it. The action
brought by C in the name of B is wrongly constituted, and

ghould not succeed,

Tue Maxer oF AN Exporsep Nore Assiays His EstaTe
FOR THE BENEFIT 0F CREDITORS—SHOULD THE NOTE BE
Protestep withHouT Warring ror MaTurITY ?

Question 422 —The maker of a note (discounted for a
customer-payee) becomes insolvent. The note is not yet
due, and has another endorser who has lent hig name as
surety for the maker. Should the note be protested as soon
as the assignment is gazetted ? Or ghould no action be taken
till maturity ?

Answer—~Nothing can be done until the note matures

and is dishonoured,
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Exporsep Note Lost 1N THE MAILS AND NOT PRESENTED
FOR PaYMENT ON Date or MaTvriTy,

Question 423.—A customer deposits with the bank a
note for collection, on which there is a good endorser. The
note is payable at a distant point, and when deposited for
collection has still two months to run. The bank forwards
it at once to its agents for collection, but on inquiry ten days
after maturity of the note they find that their letter had
never been received, The makers of the note are worthless.
Was not the endorser discharged for want of notice, and
would not the bank be responsible for neglect in not looking
for an acknowledgment of the letter?

Answer~—Unless there were some exceptional circum-
stances connected with the case, any responsibility for the
loss of the bill in the mails must fall on the bank. The lia-
bility of the endorser, however, would he preserved, if when
the cause of delay ceases to operate, even although the note
were ten days overdue, presentment be made with reasonable
diligence and notice of dishonour sent. Section 46 of the
Bills of Exchange Act excuses delay in presentation when
“caused by circumstances beyond the control of the holder,
and not imputable to his default, misconduct or negligence.”
We think that the bank’s neglect to see that the letter was
acknowledged was not negligence within this section, and
that the delay was beyond its control. There appear to be
no English cases covering the point, but there are some
American cases in which it was held thet delay in the post
office, when a hill is mailed in good time, is a valid excuse
for delay in presentation.

Nore Exporsep Yy B wrrit Waiver or Protest Pap sy B
AT Marvrrry, Markep “ Pamn” py IHoLbpERr, AND
AFTERWARDS RE-circvraTep py B

Question 424.—A makes note in favour of B. B en-
dorses same and waives protest, ete. At maturity B has to
pay note and the bank places their “ paid ** stamp on the back
of the note over B’s endorsement B afterwards circulated
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the note apparently as cash, and eventually (three or four
years after maturity) has been called upon to pay same but
refuses. Is he still liable as endorser?

Answer.—The payment by B is not a payment of the
note o as to extinguish all liability upon it, and evidence
would be admissible to show that the stamp * paid ” meant
paid or retired by the endorser only. I1f B himself, as the
question states, afterwards negotiated the note, there could
be no question that he would be liable as endorser, but the
holder would of course take it subject to the equities which
might attach to the note as an overdue note when he became
the holder. See section 36, sub-section 2, and section 37 of
the Bills of Exchange Act.

Nore Form witn ExGraven FiGures “18) "—AvrTera-
TION TO 1900,

Question 425—We have a number of note forms with
the figures 189 printed on them. Would you consider the
initials of the parties necessary if these figures were struck
out and 1900 substituted ?

Answer.—We think that initials are unnecessary, as the
circumstances show that 1900 is the true date.

Nore HeLp As COLLATERAL ALLOWED To Rux Past Due
wiTHOUT NoTICE TO ENDORSER,

Question 426.—Is a bank respongible for a note de-
posited with it as collateral if it (having an endorser) is al-
lowed to run past due without the endorser being notified of
dishonour, or allowed to become outlawed by no action being
taken for six years?

Answer.—As holder of the collateral security the bank
is bound to exercise reasonable care in reference to it, and
to the realization of it. Therefore if, by reason of its neglect
to notify the endorser, or to get judgment on the note hefore
it became outlawed, the debtor to the bank, or true owner of
the note, suffered damage, the bank would be responsible.
If the bank were willing to sue on the note before it hecame
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outlawed, provided the debtor furnished the money required
for costs, and if the debtor refused to do this, the bank would
not be bound to sue, but the debtor should be given an oppor-
tunity of protecting his interest in the note.

Note DrRaAwN 1IN Favour oF A BANK WITH NO PLACE oF
PAYMENT SPECIFIED,

Question 427.—A joint and several note made by three
parties is drawn in favour of a bank, but there are no words
indicating that it is payable to its order or to bearer. The
note is dated at the place where issued, but no place of pay-
ment is specified in it.

In the event of the bank having to sue the parties, is its
position quite as good as if the note had been made payable
at its office, and to its order?

Answer.—The bank iz under no disadvantage as regards
the place of payment, except in respect to the matters men-
tioned in sec. 86 of the Act, and this can be obviated by pre-
senting the bill, at any time before proceedings are taken,
to each of the promissors,

The point as to the omission of the words “or order”
or “or bearer ” is not material. Under sec. 8, sub-sec, 4, a
note drawn as above described is payable to order.

JoIxT AND SEVERAL NoTE CHARGED AFTER MATURITY TO
THE AccouNT OF ONE oF THE MAKERS—RATES oF IN-
TEREST CHACGEABLE FOoR THE TiME OVERDUE.

Question 428.—A and B are liable jointly and so\'vm-lly
on a note which has been discounted by the bank, B being, in
effect, a surety only. The note is unpaid, and some time
after maturity the bank charges it to B's account, who has
had a balance with them at all times exceeding the amount of
the note. Can they charge him with the full rate of in-
terest, or only such a rate as they allowed on his deposit?

Answer.—~The bank is entitled to collect the full amount
of the note and interest until it i¢ paid by the parties, or
either of them, or until the bank chooses to charge it against
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B’s account. In the Province of Ontario the bank has a
right of set off, but is not bound to exercise it, and pending
its exercise the deposit on the one hand and the note on the
other, remain as two separate liabilities, each carrying its
own results as to interest, etc. The law in Quebec as to set
off differs somewhat from that in Ontario, and what we have
said above might not apply there.

JOINT AND SEVERAL NoTE PAYABLE “ witHIN 30 DAYS oF
DEMAND OF PAYMENT,”

Question 420.—Ts there any legal objection to a note
drawn in the following form:

Within 30 days after demand of payment for value
received we jointly and severally promise to [ A with
interest at the rate of .... per cent. per annum from date
until paid.

Answer~No.

JOINT AND SEVERAL NOTE PRESENTED AT THE BANK WHERE

IT 18 PAYABLE, AND WHERE ONE OF THE PROMISSORS

Has AN Account 1x Fuxps,

Question 430.—A joint and several promissory note
made by three parties is presented at maturity at the bank
where it is payable and where one of the parties has an ac-
count with sufficient funds at credit to cover the note.
Should the bank pay the note and charge it to his current
account ?

Answer.—~We think the bank ought not to pay the note
on a customer’s account without his instructions

JOINT AND SEVERAL PRoMISSORY NOTE—RIGHT oF A BANK
As Horper 1o CHARGE To ACCOUN
Proyissons,

T oF ONE OF THE

Question 431.—A bank holds the joint and several note
of A, B & C payable on demand. Demand is made and the
note dishonoured, Can the bank charge up this note to A’

account, against A’s wish, assuming that it is in funds?
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Answer.~A dishonoured bill on which a bank’s customer
is severally liable can of course be charged against his ac-
count with the bank,

Nore MApE BY A FIiM AND GUARANTEED, OR IINDORSED, BY
THE INpDIVIDUAL PARTNERS, OR VICE VERSA.

Question 432.—A bank has discounted for a firm a note
made by the individual partners and endorsed by the firm.
The firm and the individual partners subsequently make as-
gignments under the Ontario Statute in that behalf.

1. Will the bank’s claim rank on the separate estate of
the partners in preference to the other creditors of the firm
holding the firm’s name only ?

2. Would the position be the same if the bank held the
firm’s note guaranteed by the individual partners?

Answer—~1. Yes. 2. The same results would follow in
this case.

AUTHORITY OF AN EXECUTOR TO GIVE A RENEWAL OF A NOTE
Mane BY THE TESTATOR,

Question J33.—~The executor of an estate endorses,
“Estate of C. B, hy A. D. executor,” on renewal of a note
current during the lifetime of the testator. Has he as
executor a right to bind the estate in this way?

Answer—I1f this were to be regarded hs a new contract
of endorsement, the executor’s authority would depend on
the terms of the will, and it would probably be found that
he had no authority to bind the estate in this way. Regard-
ed, however, as an extension of the obligation created by the
testator, we think that it would be held good, and the original
liability of the estate would he continued.

“No Proresr” INsTRUCTIONS IN LETTER ENCLOSING A
NotE, BUT NoT ATTAcHED To NOTE I7 ‘ELF.

Question }34.—A letter is sent containing a promissory
note for collection, with instructions not to protest, but such
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instructions are not attached to the note. Should the latter
be protested or not?

Answer—"The instructions in the letter should clearly
be followed. There can be no doubt whatever as to the in-
tention of the party sending the note when he gives his in-
structions in this shape.

Our reason for suggesting that precaution should be
taken where the instructions were only in the form of a slip
attached was the possibility that a slip belonging to some
other bill might have been attache” in error. The collecting
bank in such a case would be free from responsibility and the
precaution would be merely an act of consideration,

Proamissory Note.  Nor Anways DISCHARGED BY THE
SURETY'S PAYMENT THEREOF,

Question }35.—A joint and several promissory note is
made by three promissors, one signing as surety, the other
two being the debtors. The surety has to pay the note; can
he not recover from either of the other promissors?

Answer.—~We think that under the circumstances men-
tioned he is entitled to bring suit against either of the other
promissors on the theory that as he was surety for their
joint and several debt, which he has had to pay, they must
jointly or severally reimburse him.

Where there is in force an Act similar to “The Mer-
cantile Amendment Act ™ of Ontario, the surety in such a
case gets all the rights of the prior holders against those who
ought to pay the note, and the note is not to be deemed to be
discharged by the surety’s payment. (See section 1, cap.
145, Rev. Stats. Ont.) In the absence of statutory provi-
sion of this kind the promissors, even if he was in reality a
surety only, and his remedy would not be on the note, but
would rest on the common law respecting sureties,

Crany oN Esrate For PAPER ENDORSED BY INSOLVENT.

Question 436.—A bank holds business paper endorsed
by and discounted for a customer who has assigned. The
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paper will probably all be paid, although the parties may
ask some renewals. Should the bank treat its claim as fully
secured, and not rank on the estate, or should it rank and
put a value on the security?

The assignee might take the security over at an advance
of 10 per cent. on the valuation, und this, while it might
prove advantageous to the bank if the notes were not all

good, would be the reverse if they were ultimately paid in
full.

Answer.—The question involved is purely one of expedi-
ency. The bank should certainly get some dividend from
the estate to hold as an indemnity against loss, although it
would be bound to return it if the notes were ultimately
paid in full by the promissors. Most banks would under
the conditions described value their security at such an
amount that if it were taken over by the assignee with ten
per cent. added, their debt would be practically covered.

ProMISSOR AND ENDORSER BOTH DBANKRUPT—RIGHT OF
Horper T0o RANK ON THEIR ISTATES.

Question 437.—A and B are holders of a note, the pro-
missor and endorser on which are both bankrupt. After a
lapse of time each estate pays a dividend (or arranges a com-
promise) of sixty cents on the dollar. Can A and B prove
for interest to date of payment, or can they, after collecting
sixty cents from one estate, collect more than forty cents
(or as much more as will pay principal and interest in full)
from the other?

Answer—In making up claims to be filed with an
assignee in bankruptcy the rule is to compute interest to the
date of the assignment, the reason * r this being that the
property is assigned in trust to pr the obligations to the
debtor existing at the date of the assignment.

As regards the holder’s rights against the different
parties, he is entitled, as holder, to recover from the pro-
missor the full amount of the note with interest to date of
payment, notwithstanding that he has received a part from
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the endorser, but if he receives more than one hundred eents
on the dollar and interest e becomes o trustee as to the
excess for the endorser or other parties concerned. After

he has collected from the promissor’s estate all 11at it will
pay, his dividend from the endorser’s estate cannot exceed
the balance of his claim and interest. If he has received

the endors dividend first, and the dividend from the

promissor’s estate overpays him, he must pay back the excess

to the endorser’s estate. If lLie only collects enough from the
promissor’s estate to pay his claim in full and after applying
what he has received from the endorser’s estate, the latter
would be entitled to the balance of the dividend, if any, from
the promissor,

We assume that as between the promissor and endorser
the note under consideration is one which the former ought
to pay; also that there is no Bankruptey Act in force con-
taining provisions which would conflict with the views ex-
pressed.

On the question of collecting interest from the endorser’s
estate, the dividend on which would pay balance of principal
and interest in full, we think that the claim must he regarded
as one against the endorser, for which the claim on the prom-
issor is the security, and that whatever is recovered from the
security may be applied, so far as the claim on the endorser
goes, first to interest and then to principal, leaving the en-
dorser liable for the balance. This in effect gives a claim
for payment of principal and interest in full, when the divi-
dends, as in the case you mention, would more than cover the
debt in full.

The question mentions a compromise, as to which it is
to be noted that the acceptance of a composition from the
promissor, coupled with his discharge, might discharge the
endorser from liability as well, if his consent were not ob-
tained, or if the rights against him were not reserved,

Pasr-Due Nore witit Two Proyissors HeLp As COLLAT-
ERAL T0 A RENEWAL Note TAKEN rFroM ONE oF THEM.

Question 438.—A note was discounted by a bank on
which were two joint promissors, one of the two, to the know-
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ledge of the bank, having added his name as surety for the
other. At maturity the bank renewed the bill for the debtor,
taking a note signed by himself alone, but retaining the ori-
ginal note as collateral security. This was done without
notice to the guarantor, Is the latter released by this ex-
tension of time?

Answer—The position of the parties in a case of this
kind was fully discussed in the judgment of the Supreme
Court of Canada in Gorman v. Dixon, reported at page 418,
Vol. 111 of the Journal. The whole question involved in the
present case is whether there was an understanding between
the bank and the debtor that, notwithstanding the time given,
the bank’s claim against the surety was to be retained. The
fact of the retention of the joint note scems to indicate this,
and if such were the understanding Smith would, under
the ruling in the case referred to, still remain liable.

NoTE PavasLe a1 A Braxcn Baxk—Brancn CLosED AND
BusiNgss TRANSFERRED ELSEWHERE—PRESENTMENT,

Question 439.—A note is payable at a branch of a bank
at A., but after the making and before it is due, the branch
at A. is closed and the books and business are transferred
to B., at the branch of the same bank there, and the makers
and endorsers know this, Presentation is made at the hranch
at B., and not to the makers and endorsers personally. Is this
good, and, if so, how should notice of dighonour be worded
to guit change?

Answer—Such a presentation is not good.
NoTE PAYABLE AT PAYEE'S OFFICE—DEATH OF PAYEE.

Question 440.—A note i made to read as follows: 1

promise to pay AB or order at his offices ete.” AB endorses
the note and has it discounted., Before it is due AB dies
and his office is closed up. Where must the note be pre-
sented for payment in order to hold AB’s estate on his en-
dorsement ?
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Answer—~The note must be presented at AB’s former
office, and if refused or there is no one there to answer, it
should be protested, See sec, 45, sub-sec, 3.

Note Pavasre “ O~ or BeErore ” 1st JULy.

Question 441.—Would a promissory note made payable
on or before 1st July ” come within the terms of the Bills
of Exchange Act?

Answer—We think such a note is ““payable at a deter-
minable future time, within the meaning of the Act,” and
that it therefore comes within its terms. The case of De
Braam v, Ford, threw some doubt on this, but the judgment
of the Court of Appeal in the same case clears the matter up.

NoTg NOT PAYABLE To “ ORDER ™ oR “ BEARER.”

Question 442.—A note is drawn payable to “John
Jones ** simply, the words “order ™ or “ bearer ”* being omit-
ted. Is such a note negotiable? Does the same rule apply
to a cheque?

Answer—A hill or cheque so drawn is payable to
“order” (sub-sec, 4, sec. 8, Bills of Exchange Act).

NoTE witH ENDORSEMENT or THIRD PARTY PLACED THERE-
ON BEFORE ENDORSEMENT OF PAYEE — LIABILITY OF
Forymer To Horper 1N Due COURSE,

Question 443.—A promissory note has been endorsed by
John Smith before John Brown, the payee, has endorsed it.
Subsequently the payee endorses it. Can John Smith be
made liable as an endorser or otherwise by a bona fide holder
for value?

Answer~We ¢hink that Smith would be liable to a
holder in due course. The point is substantially the same as
that dealt with hy the Ontario Court of Appeal in Duthie v.
Essery, reported at page 205, Volume 111, of the Journal.

NoTe PAYABLE wiTH BANK INTEREST,

Question 444 —Please inform me if a note drawn pay-
able with bank interest is strictly correct? Would you con-
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sider the fact of its being drawn with bank interest as throw-
ing any doubt as to the sum payable, and would you consider
such a note as coming strictly within the interpretation of
the Bills of Exchange Act?

Answer—While more desirable to have the rate of in-
terest mentioned, I think the words * bank interest” will
not destroy the negotiability of the note. It is no more in-
definite than the terms “ with exchange ™ or * with costs of
collection.”

Nore Pavapre with IxTEREsT—FALere oF Baxk 10 Cor-
LECT INTI i

Question 445.—A teller in a bank takes from a customer
some notes for collection and at his request initials the pass-
book by way of receipt for the same. The notes are handed
over to the collection clerk, who puts them through and in
turn he gives them to the accountant to check., One note
bears interest at six per cent. The collection clerk does not
add the interest to the face of the note, and enters it in the
diary for the face amount, the entry being checked by the
accountant. On the day of maturity the teller initials for the
note in the diary and accepts the face amount, placing the
money to the payee’s credit. Eight months after the payment
of the note the payee claims that the interest should have heen
credited to him and demands the amount. The note is in
the promissor’s possession, who cannot be found.

At such a late day can the customer demand interest,
and has he not to prove that the note bore interest, our
books not showing that it did?

Who would be responsible for the amount as among the
clerks, the teller or accountant, or should each bear a share?

Answer.—We think that the bank is undoubtedly respon-
sible to the owner of the note for the amount short collected,
if, as a matter of fact, the note was payable with interest.
The owner must of course prove this fact before the bank
could be called on to pay.
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among the clerks it is somewhat difficult to fix the
responsibility for the oversight. We would think, however,
that it must chiefly rest on the teller. He was handed the
voucher, and when he took payment had the document itself
on the counter and should have collected the amount accord-
(i} ing to itz terms.  We do not think the collection clerk who
1 entered the bill, or the accountant who passed the entry, can
be held responsible, although as a matter of fair dealing it

i‘ must be said that they helped to lead the teller into the mis-
i take.

1 Nore Past Due—Rieur or HoLber To INTEREST IF NoT
L MENTIONED IN THE NOTE.

Question J46.—Can interest be legally collected on a
promissory note after note becomes due, no mention of inter-
1§ i1 est having been made on note, said note six months overdue?

Answer—Under section 57, Bills of Exchange Act, such
a note, if dishonoured, bears interest from the date of ma-
turity.

RENEWAL OF A NOTE WITHOUT THE SURRENDER OF THE
ORIGINAL,

Question 447—John Smith and Henry Jones are prom-
issors on a note. At maturity a renewal note is taken hear-
ing John Smith’s signature only, the old note being retained,

5 Hll

" '!‘: however, uncancelled. John Smith fails before the renewal
] lé note matures. Can Henry Jones be held on the original
i (A .

11 note ?

4L

Answer—~Tenry Jones could be sued for the debt, pro-
i viding no questions of principal and surety came in. If

i e the two parties to the original note were hoth principal deb-
A ] tors such an arrangement as you describe would not dis-
.’E fil charge either of them, and even if the one whose name was
' p 1 B not on the renewal note was a surety his liability could be
; ! { preserved by a suitable agreement. The law bearing on the
E: : matter is fully discussed in the case of Dixon v. Gorman, re-

! ported on page 418 of Vol, 111 of the Journal.
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RexewaAL Norte—OnriGinar NoTe Bearing AN ENDORSE-
MENT RETAINED,

Question 448 —Would an insolvent’s estate be discharged
if a bank renewed a bill endorsed by the insolvent, taking
the maker's own note and retaining and attaching thereto
the original bill

Answer—The endorser would not be discharged under
the circumstances mentioned in your question provided there
was an understanding that the endorser’s liability was to be
reserved ; the retention of the original bill indicates that there
was such an understanding,

Nore BEARING AccoMMoDATION ENDORSEMENTS RENEWED
BY A BANK wiTi ONE ENDORSEMENT OMITTED,
Question }49.—A hank discounted for the promissor a

note with three endorsers (accommodation). When this note
hecomes due the bank receive through the mails a note stated
to be a renewal note, but from which the signature of one
endorser is absent. If the bank put this through (considering
the . signature of the missing endorser of little financial
value), could the remaining endorsers claim release on the
grounds that the bank had released without notice to them
some of the security to the =aid note?

Answer.—Unless the bank had knowledge of an agree-
ment between the codorsers that all were to join in the
renewal, we think that the bank would be a holder in due
course of the renewal note and entitled to recover.

ReqQuesT For PAYMENT oF A NoTE SENT T0 THE MAKER IN
AN UNSEALED ENVELOPE,

Question 450.—A hank notifies the promissor on a note
held by it, requesting payment. The envelope containing the
notice was not sealed. Can the party claim damages from the
bank for the open letter?

Answer—This gives the party no claim for damages,
unless the statement in the notice is false and it is sent
maliciously.

o.Br.—18

e
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Nore SiaNEp BY Two oF THREE EXECUTORS,

Question  451.—When there are three executors ap-
pointed to manage an estate, could any two of them, without
consulting the third, make the estate responsible by attaching
their names as makers or endorsers of a promissory note ?

Answer—1f by “ managing” an estate you mean that
the executors have been given authority under the will to
carry on business, the right of two out of three to bind the
estate would depend entirely on the terms of the will.

Without special authority in the will the executors could
not make the estate directly responsible for such obligations,
even where they all act together. There may be cases, how-
ever, where the executors would be entitled to indemnity from
the estate, thus making it directly responsible,

Nore witTi DATE AND PLACE 0¥ PAYMENT BLANK.

Question 452.—I1f in a note the date and place of pay-
ment are omitted, may the holder insert them?

Answer.~It would be a material alteration within the
terms of the Bills of Exchange Act for the holder of a note
to insert the place of payment. See sub-sec. 2, sec. 63 of
the Act,

As regards the insertion of a date, where the date has

been omitted, the rights of the holder are governed hy section
12 of the Act.

Promissory Nore wiTH JOINT AND SEVERAL MAKERs, ONE
oF THE MAKERS BEING REALLY A SURETY FOR THE
OTHERS—DPROTEST.

Question 453.—Is it necessary to protest a note drawn in
favour of a bank by joint and several promissors, one of
whom is really a surety for the other; is he not in effect an
endorser?

Answer~It is not necessary to protest such a note.
The contract of the makers of a note is to pay the note
without any conditions, and it is their duty to find it and pay

—
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it. If a party promises to pay who is in fact a surety, his
obligation is that of maker, so far as notice is concerned,
but in other respects he is entitled to the rights of a surety;
¢.g., he might be discharged by any improper dealing with
securities,

Proyissory Nore witi A MeMoraxpuM EMBODIED THERE-
IN, OF THE PURPOSE FOR WHICH IT WAS GIVEN—
NEGOTIABILITY,

Question 454—A promissory note bears (1) on one

/
corner the words “ To be used as collateral security.”

(2) In the body the words “To cover 50 per cent of
my subseribed stock in the above company.”

Do either of these affect the negotiability of the note?

Answer—We think that this is a promissory note not-
withstanding the inclusion of either or both these phrases,

Nore witH JoINT AND SEVERAL Proyissors, ONE BeING
IN Reaviry A Surery, Herp OvERDUE,

Question 455.—B and (' are joint and several promissors
on a note held by A, it being known that C is in fact a
surety, B being the real debtor. The note matures, and A
accepts a year's interest in advance, and holds the note over-
due. "This is repeated until it has been held for four years
in all. By this time B is insolvent, and the debt cannot be
recovered from him,

(1) Should the note have heen protested to hold C?

(2) Is C discharged by reason of the note being held
four years?

Answer—(1) C is liable on the note without protest.

(2) From the cirecumstances mentioned we should think
that C is not discharged as surcty. C would be released
if A, at the time of any interest payment, made a hinding
agreement with B to extend the time o payment for a year;
and the acceptance of the year's interest in advance would
certainly strengthen a claim made by B, that the holder had
8o bound himself that he could not sue till the year was out.
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JoINT AND SEVERAL NorE—MAKER'S RIiGHT AS SURETY.

Question }56.—A, for B’s accommodation, joins with
the latter as joint and several maker of a note in favour of
C. At the time of its delivery to C the latter has notice of
the relation to which A and B stand to each other. B does
not meet the note at maturity. Is it necessary in order that
C may preserve his rights against A that A should have
notice of dishonour?

Answer—I1t is not necessary that A should have notice
of dishonour in order to preserve (s right to recover from
him. A has the ordinary rights of a surety, but not of an
endorser, and his liability to pay the note continues without
notice of dishonour, becanse he is a promissor thereon.

Nore with Two MAKERs, ONE BEING IN Facr A Svrpry—
Rieur or Svrery 1o Comren Suir,

Question 457.—C and Company hold a joint note of A
and B, which is dishonoured. Can B, who iz in fact a surety

for A, compel the holders to sue A for the amount ?

Answer—Yes, if the holder will not accept the amount
from the surety and put him in a position to sue the prin-
cipal debtor, the surety can compel the holder to sue,

RENEWAL OF A JoINT AND SEVERAL NoTE, THE OLD NOTE
BEING RETAINED,

Question 458.—A bank accepts a renewal of a joint and
several note with one of the original names dropped, but
retaining the original note. Further renewals of the same
kind are afterwards taken. In the event of the bill being
finally dishonoured, can the bank sue on the original bill?

Answer~—The answer depends on the intention of the
parties, which is a question of fact. The fact that the bank
retained the original note undischarged suggests that the
parties intended that the bank’s rights upon it should
remain, and if there were nothing to displace this the finding
would probably be in this direction; but these questions of
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fact generally depend upon varvious survounding eircum-
stances, and each case must be judged hy itself,

NoTE WITH JOINT AND SEVERAL MAKERS—ONE SIGNING FOR
THE OTHER'S ACCOMMODATION,

Question }59.—A for B's accommodation joins with the
latter as joint and several makers of a note in favour of C.
At the time of its being negotiated to €, the latter has notice
of the relation in which A and B stand {o each other, B
does not meet the note at maturity. I it necessary in order
that € may preserve his rights against A, that A should have
notice of dishonour?

Answer—1Tt is not necessary that A should have notice
of dishonour in order to preserve the holder’s right to recover
from him.

Nore wite Two or More Exporsers DISCOUNTED FOR THE
Liast Exporser, wrtnt Waiver or Protesrt, Erc.

Question j60.—A note is discounted hy a bank for a
customer who endorses it, waiving protest, notice and demand
of payment. There is a prior endorser on the note. The
bank did not protest the note at maturity, and the first
endorser was released.  Is its claim against its customer
good?  He alleges that notwithstanding his waiver the hank
should have protested the hill in order that he might not lose
his recourse against the prior endorser, and that he is dis-
charged by their neglect to do this.

Answer,~The customer by his waiver made himself -
liable to pay the note in the event of its dishonour without
any conditions whatever, and this liability is not impaired
in any way by the fact that the prior endorser has heen
discharged.

Nore DELIVERED WITHOUT ENDORSEMENT,

Question j61.—(1) Is the maker of a note which is
overdue protected in the payment of the same, to any one
presenting it, upon having note delivered up to him without
the endorsement of the pavee?
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(2) Can such possessor of a note (the note not having
been endorsed over to him by payee, he could not, I take it,
be considered the holder in law), be he Tom, Dick or Harry,
enforce payment by suit against the maker without obtaining
the payee’s endorsement?

Answer.—The question involved in each case is whether
the party in possession of the note is the owner of the claim
which it represents. He might become =0 by an assignment
as well as by an endorsement, but unless he is able to show
a good title to the note, he has no right to collect it or sue
the maker, and if, as a matter of fact, he has not a good titls
the maker would not he protected against the true owner
he paid the note.

NoTes AND CHEQUES oF A CUSTOMER CHARGED AT MATURITY
1o His SaviNgs BANK AccouNT wWiTHOUT SPECIAL
AUTHORITY,

Question 462 —Would a bank be upheld in law in charg-
ing up acceptances and notes as they mature to a cus-
tomer’s account in the savings department, without special
authority. The following clause is printed on the customer’s
pass-book: “No draft or cheque drawn ag nst the within
deposit can be paid unless such draft or eque be accom-
'p:mied by this pass-hook.

Answer.—If the bank were the h of a note made by
a party who had funds in a savings Lunk account, it would
certainly be justified in charging the note against that
account by way of set-off, but if the bank were not the holder
of the note, and it is merely presented at the bank because
made payable there, we think that the ordinary relation of
banker and customer with respect to a current deposit
account (which gives to the bank implied authority to pay for
the customer notes and acceptances which he has domiciled
with it), would not apply to a savings bank account upon
which the customer cannot, as a right, draw cheques in the
ordinary way and which ig not presumed to be used for pay-
ment of his notes and acceptances. Special authority from
him would be required.
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Note EMpopying Ao ContrACT RESPECTING SHARES LODGED
AS SECURITY FOR PAYMENT.

Question }63.—Ts the following a legal form of promis-
sory note?

£3,000. Montreal, 31st October, 1899.

On demand for value received, I promise to pay to J.
Richardson or order at the Merchants Bank of Canada here,
three thousand dollars and interest at the rate of 6 per cent.
per annum, having deposited with this obligation as collateral
security 5,000 shares Payne Consolidated Mining Co., with
authority to sell the same without notice, either at public
or private sale, or otherwise, at the option of the holder or’
holders hereof on the non-performance of this promise, (he
or they giving me credit for any balance of the net proceeds
of such sale remaining, after paying all sums due from me
to the said holders or holder, or to his or their order, and it
iz further agreed that the holder or holders hereof, may
purchase at =aid sale). (Sgd.) A, McKay.

Answer~1It is of course quite lawful for the parties to
make such a contract, but we understand the question is as
to whether it ig a note to which the Bills of Exchange Act
would apply, and on this point we are of the opinion that it
is not, for the reason that in addition to the inclusion of
“a pledge of collateral security with authority to sell or
dispose thereof,” which are permitted by the Act (section 82,
sub-sec, 3), it contains other provisions, notably an assign-
ment of the proceeds as security for other sums due to the
holders of the note. There are other conditions in the form
which might have the same effect, but the one specially
mentioned clearly has.

Norice oF CustoMER'S DEATH,

Question }64—Re sec. 74, Bills of Exchange Act: (1)
What constitutes notice of a customer’s death? (2) Would
a hank be justified in refusing payment on the strength of
one of its officers having heard of a customer’s death ?




289 CANADIAN BANKING PRACTICE.

Answer—~(1) Any information received hy the bank
from which the death of the customer may be fairly inferred,
must be held to constitute notice of his death.

(2) Generally speaking, any information received by
an officer of the bank which is within the conditions would
not only justify the refusal of the cheque, but would put on
the bank the burden of paying the cheque, if paid, at its own
peril; ie., if it should prove that the information is correct
the bank would not have the right to charge the cheque to
the customer’s account,

Whether information which has reached any officer of
the bank is to he regarded as knowledge on the part of the
bank, would depend somewhat on the circumstances, the
position of the officer, ete,

Dearit oF A CusToMER—W HAT CoxstiTuTES NOTICE,

Question 465.~If mention of the death of a customer
appears in the daily papers, would this in itself constitute
notice under sec. 74 of the Bills of Exchange Act? If the
notice had not been observed by the bank, would it be affected
thereby ?

Answer—If the information in the newspapers were
true, and it came within the knowledge of the bank, it would
no doubt he notice of the customer’s death, and the bank
would be bound not to pay the customer’s cheques presented
thereafter, "The bank would not he hound by any informa-
tion in the newspapers which had not come under its actual
notice.

Trve witniN witic Norick or Disoxour MAY pe SENT,

Question 466.—Referring to the section 49 Bills of
Exchange Act, do notices of dishonour mailed at any time
on the next day following due date, meet the requirements
of the law as fully as if mailed on the same day a hill is
dishonoured ?

Answer—Yes; the notice is “valid and effectual ” if
mailed on the following business day, and all that is needed
is a valid and effectual notice.

.
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NoricE oF DISHONOUR,

Question }67.—1s it necessary, if a draft be drawn by A
on B to the order of bank C, that notice of dishonour he
given to the drawer to render him liable ?

Answer.~Such a notice is necessary: see sec. 48 Bills of
Exchange Act. Please note that protest is not necessary,
except in the Province of Quebee, or for foreign bills. What
the Act requires is notice of dishonour, which might he given

cither by a notary or by the holder of anyone on his behalf.

Norice oF DisnoNovr SENT To Exporser BY LETTER.

Question 468.—~Would notifying an endorser hy regis
tered letter that a note had not been met hy his promissor
and that he was looked to for payment, hold him the same
as if the note had been duly protested ?

Answer—Any notice of dishonour properly given holds
the endorsers, but in the case of bills payable in the Province
of Quebee, and foreign hills, protest is necessary. All that
is necessary in a notice of dishonour sent by mail is that it
ghould he “duly addressed and posted” (see section 49
(15) Bills of Exchange Act) : registering the letter does not
affect the matter.

Notier oF DisnoNork—MAakiErs oF A Norte WHO ARE ALS0O

ENDORSERS,

Question 469.—1s it necessary to send notices of dis-
honour to the endorsers of a note 6n which they are also

the promissors ?

Answer~They would be held as makers of the note
without notice of dizhonour. As no additional obligation is
represented by the appearance of their name also as endors-
ers, nothing would be gained by the notification, from a legal

standpoint.
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Noricw 1o Lomitep CoMpANY—* Lirp,” OMITTED FROM
ADDRESS,

Question 470.—In sending a notice through the post to
a *“limited ™ company, would the omission of “Ltd.” from
the address on the envelope affect the legality of the notice?

Answer—A notice addressed to a joint stock company,
with the word “limited ” omitted from the address, would
nevertheless he a good notice, v

NOTICE T0 OBLIGANTS ON Di1scouNTED PAPER.

Question 471.—1t has become a custom of the banks in
this Province (British Columbia) to send out notices of
maturity to acceptors of drafts and makers of notes. Does L
this custom extend to bankers in other provinces? 1t seems
to me that it is more or less unwarranted and should be
unanimously discontinued, as it would be to the advantage
of all banks in economy of labour and expense to do so,

| Answer—~We believe that this is almost a universal
practice, and it seems to have much to recommend it from
all points of view. It no doubt involves considerable expense s
in the way of postage, etc., but as a stimulant to the payment ‘
of the bills and a protection against forgery, it seems to be ‘
generally looked upon as worth all that it costs.

0 | “ Norixg ¥ DisHONOURED BILLs, {

Question 472.—(1) A bank hand a dishonoured hill to

their notary for noting pending an expected settlement in a
few days. (a) Should notary attach long declaration of
noting in accordance with Form A in the schedule to the [
Act, or simply endorse a memorandum of date and ledger- [
| keeper’s answer referred to in Smith’s Mere. Law, 3rd Am
ed., p. 3287 Maclaren, at p. 285, would suggest the short
memo., but Smith says this “ per se is of no legal effect.”
(b) In either case should notary send notices to the parties
on the bill?
(2) Te there any sufficient sanction for the practice of
protesting a hill before 10 a.m. of the day succeeding the day
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of dishonour as of the day of dishonour? That is to say,
noting and protesting it, the bank having, say, overlooked it
the day before.

Answer.—(Not applicable in the Province of Quebec
nor to foreign bills).

(4) We think it ought to be clearly understood that
noting a dishonoured bill does not enable the bank to hold
the parties to it liable pending an expected settlement in a
few days. The parties are held liable only if notices of dis-

honour are sent in accordance with the provisions of the Act.

The practice in regard to “noting ” usually amounts to
the notary presenting the bill for payment on the day of
maturity, and taking no further steps until the close of busi-
ness the following day, by which time the note may be paid.
If notice of dishonour is not given within the proper time
the noting is of no effect. The only case in which evidence
of the noting is needed is one where the presentment is made
by one notary, and the protest has for any reason to be com-
pleted by another. Form A in the schedule would be useful
in such a case, but any memorandum showing that the hill
had been presented at the place of payment on the day it
matured, and the answer received would be sufficient.

(2) We do not think there is such a practice, and if
there were it would not be valid. The holder may give notice
of dishonour on the day after the bill matures (sec. 49 k)
and he may employ a notary to give this notice on his behalf
(sec. 49 a), but if he invokes the aid of the notary for this
purpose on the day after maturity that would not enable the
lattor to “ protest” the bill. As the practical results of the
notice of dighonour are identical with those following a
protest, this involves no disadvantage. Similarly the effect
of absence of evidence of noting, where for any reason the
notary who presented the bill cannot complete his work,
may be obviated by notice being given by the holder, or some-
one on his behalf, on the day following the date of maturity.
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Parrian PAYMENT 0F A Bin—Siovtd A BANK AcCErr.

!

Question 474.-1s there any law relating to part pay-
ment of a hill 1'-.\ promissor or acceptor or his agent) held
by a collecting agent? A cage came to my notice where
a part payment was left with a bank to apply on a bill pay-
able there, hut held 1

v another bank.  The bill was duly
presented, and the part payment left by the acceptor was
offered to the collecting bank and refused by them. The bill
was protested and returned for non-payment, and the money
intended as a part payment returned to the acceptor.  What
I would like to know is if the bank did right, according to
the law, in refusing to accept a part payment, endorsing it on
the bill, protesting (if necessary), and returning the bill
along with the remittance: This latter is the course I
should think to be the best business, but I have been unable
to find a law covering the point,

Will you kindly tell me the publishers of the following,
and could you suggest other books that would be of practical
use in the banking profession: Notes on (anadian Banking,
Hague: Gilbart on Banking; Byles on Bills; The Country
Banker,

Answer—"There is no dirvect statute that we know of
relating to partial payment of a bill. It is establigshed, how-
ever, that the holder may accept partial payment without in
any way affecting his c¢laim on the drawer or endorser for
the balance, provided he does nothing otherwise that would
release him, but he is quite free to refuse to accept anything
but payment of the whole amount of the bill, and this appears
to be the English practice.  We think, however, that the plan
suggested is (quite |wl‘|||i~~l|l||~. ||;IIlll'|_\. to take the money
tendered, if offered strictly as a partial payment, and then
protest the hill so as to retain recourse against the other
parties to it—indeed under some circumstances any other
course might be prejudicial to the interests of the owner of
the collection.

With regard to the last clause of the enquiry, Notes on
Canadian Banking is= an annotated edition of Bullion on
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Banking, which ig by the same anthor (Rae), We recom-

mend The Country Banker as probably the best book of its
kind yet issued. There is a smaller publication entitled
On the Bank’s Threshold (Miller), which i in some degree
useful,

For legal text hooks, we would consider Chalmers’ Law
of Bills of Exchange and Promissory Notes much the best,
for the reason that the anthor was the framer of the English
Bills of Exchange Act, which is almost identical with our
own, and the last edition of his hook is practcally a com-
mentary on cach separate clavse of the Act. 1t is much more
useful for our purposes than Byles on Bills.

Of the commentarics on the Canadian Aet, that hy
Maclaven i the fullest, but we are not in a Iw-'iliun to ex-
press an opinion as to which of them is otherwise the hest
These books, and the others named, can he obtained hy order-
ing through local hooksellers,

Meyoraxpa oF Parrian Pavvests oN A CHEQUE,

Question 75—\, gives his cheque to B, in payment of
a debt, and B. endorses to ', The cheque is dishonoured.
A, later on, makes partial payments in respect of the debt
represented by the cheque, the amounts go paid being noted
hy (', at one end of the back of the cheque, but without any
indication as to who made the payments, thus:

July 2nd—Received $5 on cheque.
“ Sth—Received %3 « b
C.

The bank afterwards pays the cheque to the holder, at
its face, ignoring or not observing the memorandum on the
back.

Would the bank be liable to the drawer in respect of the
amount of A.’s debt thus overpaid?

Answer.—We think there was nothing in the circum-
gtances to operate as a countermand of the express terms of
the cheque. The bank would have been justified in with-
holding payment until the endorsement had been explained,
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and it would have been wiser to have adopted such a course,
but we think they are entitled to charge the whole amount
to their customer’s account.

SvrviviNg Parryer’s Ricur 1o OreERaTE THE Firm's BANK
ACCOUNT,

Question 476.—Is the surviving partner of a firm legally
entitled to operate the banking account of the firm upon
the death of his partner, notwithstanding the ahsence of any
agreement to that effect, and to use the funds in hand or any
other firm funds deposited, by checking it out in the name
of the firm?

Answer—The deposit being a joint one the surviving
partner becomes entitled to withdraw it under the law of
survivorship,

LiaBiniTies oF PARTNERS—GUARANTEE BoNbs,

Question 477.—A gives a bank a guarantee securing
advances made to C. A afterwards enters into co-partner-
ship with C under the style of C & Co. How does this affect
the guarantee? Is A held for all advances to C previous to
the partnership, and equally liable afterwards as a partner
with (' for the indebtedness of ¢ & Co? TIs his connection
as (s partner as equally binding for C & Co.’s debts as his
guarantee would be? Does this guarantee carry some addi-
tional security after he becomes a partner?

Answer.—The formation of the partnership does not
affect the guarantee. A continues to be liable as guarantor

for (s indebtedness, and becomes liable as one of the prin-
cipal debtors for the obligations of ¢ & Co. He might also

become liable on the same debt as a guarantor or endorser,
and the effect of this would be that in the event of an assign-
ment by the partners of their joint and separate estates, the
bank would have certain banking rights against A’s personal
estate, which might give it a very decided advantage over
the creditors of €' & Co, who have not A's separate liability.
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We would therefore certainly think it well, if he has con-
siderable means outside of the partnership assets, to take his
guarantee for the firm’s debts: this is a very common pre-
caution,

It should be remembered that the partnership estate of
C & Co. would not he liable for (s indebtedness to the bank,
unless there was a mnovation—that is, unless they agreed
with the bank to assume and pay the debt. The mere fact
that there was such an understanding between themselves
would not make the bank a creditor of ¢! & Co. for advances
to C, and under some circumstances this might be an im-
portant point,

RESTRICTION IN A DEED OF PARTNERSHIP,

Question 478.—If by the terms of the deed of partner-
ship special restrictions are fixed as to the mode in which
the partnership may be bound, would these affect the bank
in the absence of actual notice ?

Answer—~We think that the bank would not be hound
by these restrictions unless it has actual notice,

NON-TRADING PARTNERSHIP — INDIVIDUAL LIABILITY ON
PareEr ENDORSED BY AND DIscoUNTED FOR THE FinrMm.

Question 479.—It is necessary that a firm of solicitors
ghould sign and register a certificate of partnership such as
is required in case of a trading partnership, in order to hold
them jointly and severally liable on paper endorsed by them
in the firm’s name, and discounted for the firm? Does sec-
tion 23 (b) Bills of Exchange Act, cover this point?

Answer—The registration of such a certificate is not
requisite, nor would it alone, we think, have the effect of
making the partners jointly and severally liable. If they
desire to come under such liability, the partners should each
sign a declaration to that effect and lodge it with the bank,
although such a declaration made in any public way would
doubtless be binding.
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Section 23 (h), which in effect makes one member of the
partnership the agent of the others to bind them by use of the
firm’s signature, would, we think, apply only where one mem-
ber can bind his partners,  Ordinarily this is not true of
non-trading partnerships, such as solicitors, architects, and
the like, but even in their case if the transactions were clearly
necessary inconnection with the firm’s business the partners
might be bound, as, for instance, where a note is taken for
solicitor’s costs; and is discounted for the purposes of the
firm.

Question (Submitted in continuation of the above).—
A your meaning in first paragraph of answer is not clear to
me, I will have to beg the favour of a further explanation.
The case cited in my question is that of a firm of solicitors
who are in the habit of discounting notes taken in payment
of costs, just as a trading firm discounts notes taken for sales
of goods, In second sentence of first paragraph you say:
“ 11 they desire to come under such liability, ete., they should
sign a declaration to that,” ete., and in second sentence of
second paragraph you say, *if the transactions were clearly
necessary the partners might be bound,” ete, 1 should like
to know beyond a doubt, if the partners are jointly and
geverally liable in the premises cited,

Answer~We do not think you can be certain, ag you
say, “beyond a doubt™ as to the liability of the parties,
unless you have a clear proof that the partner signing had
power from the others to make the firm liable for these obli-
gations,  Prima facie it would not, we think, be within the
scope of the business of a firm of solicitors to discount paper,
and the rule is that one partner binds the others only in
connection with business within the scope of the partnership. }
Yet the question is one of fact, and if it were customary for
the firm to discount paper, proof of such custom would hring
the transaction within the scope of the business, and if it
were proved that the firm got the benefit of the discount, as
a firm, the other partners could not repudiate the liability,
and at the same time retain the benefit,
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NON-TRADING PARTNERSUIP-—LIABILITY OF PARTNERS,

Question }80.—~To what extent are partners in a non-
trading partnership liable to a bank:

1. In l'i'.~|n‘|l to an endorsement made I’) one member of
the firm on a note given to them in settlement of an account
for services, as for instance to solicitors

2. Where an endorsement is given for the accommoda-
tion of the maker of a note,

Answer—As a non-trading partnership does not prima
facie require to give promissory notes or accept bills, the
making or acceptance by one partner in the name of the firm
would not prima facie bind the partnership Evidence of
the actual transaction would be admissible, and if it were
de facto a partnership transaction the firm would be bound.
The endorsement of a bill or note payable to the order of a
non-trading firm stands in a little different position. There
i no prima facie presumption that a non-trading firm does
not require to take a note or bill in settlement or payment
of a debt due the firm, and if the firm's name were endorsed
by one partner upon such a bill or note the endorsement
would bind the firm if it were given in connection with a
partnership transaction, but the firm would not be liable if
the transaction were that of the individual partner only,
unless de facto his authority as a partner extended to such a
case. There are 20 many kinds of non-trading partnerships,
that no general rule can be laid down as to what would and
what would not be prima facie a partnership transaction.
Much would depend upon the nature of the business and
upon the course of dealing in the past, e g., if a non-trading
firm kept a bank account and were in the habit of discount-
ing bills and notes pavable to the order of the firm, there
could be no question that for the purposes of the hank the
scope of that partnership would authorize one partner to
endorse the firm’s name on the paper discounted, hut if one
partner in a non-trading firm which prima facte did not
require capital to carry on its business, and which did not
keep a bank account, should open such an account and dis-

cnp.—19
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count paper in the firm’s name, and if it should turn out
that the whole thing was a fraud on the partnership, and
that the firm did not authorize the transaction or get the
benefit of it, we think the bank would have great difficulty
in collecting from the firm upon its endorsement,

2. In the second case, the firm would not be liable unless
it could be shown that the partner making the endorsement
had de facto authority to make it.

Nore GIven BY TrapING FIRM—OBLIGATIONS OF THE FIrM
AND THE PARTNERS INDIVIDUALLY,

Question 481.—Two partners in a trading firm wish to
borrow a sum for use in their business, and give the bank a
promissory note signed by both individually and made pay-
able to the order of the bank. Would it afford the bank any
greater security to have the note made to the order of the
firm and endorsed by the firm to the bank?

Answer—We assume the note is given by the parties
jointly and not jointly and severally. If the two partners
who give the note constitute the firm, their joint promise to
pay gives the bank the same recourse as if the note were
signed in the firm’s name, but not a claim which, in the
event of bankruptey, would rank on their individual estates
in competition with their individual creditors, If there
were other partners the bank’s position as holder of a note
by two only would not be satisfactory, as it is not the ohliga-
tion of the firm.

It is customary to require the note in such a case to be
made by the firm and endorsed by the partners individually,
and such a practice has undoubted advantages.

PowER oF ATTORNEY SIGNED BY ONE MeEmBER oF A FIry,

Question 482.—Are the acts of an attorney under a
power signed by one member of a firm binding on the other
members, or should all sign it?

Answer.—A power of attorney signed by one partner is
binding upon the rest in so far as the matters included in it
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are within the scope of the partnership, and to this extent it
need not be signed by the other partners, We should say
that it would be a prudent act on the part of the bank to
require all to sign, but this is a matter of prudence, not of
law.

POWER OF ATTORNEY GIVEN 0N Britanr or A FIRM BY ONE
OF THE PARTNERS,

An esteemed subscriber has called our attention to the
fact that as worded a previous answer might be construed to
mean that whatever a partner might himself do on behalf
of the firm, an attorney appointed by him might also do—
from which meaning he very properly dissents, Our answer

was intended to mean that the acts of an attorney appointed”

by one partner would be binding on the firm with respect to
such matters as, under the scope of the partnership, one part-
ner would have the right to do through an attorney, either
by express authority in the articles of partnership, or by
necessary implication from the nature of the transaction it-
self: but the acts of an attorney appointed by one partner
would not otherwise bind the firm if the other partners
objected, Tn order that the bank might not have to take any
risks as to the scope of the partnership we added to the
answer the advice to require all to sign.

BiLts ReQuiriNGg PrEsenTATION BY MAIL—POWER OF AT-
TORNEY IN Favorr oF A Bank MANAGeErR TO Accert,
SIGNED BY A FIRM BY ONE OF THE PARTNERS.

Question 483.—A hill is drawn on a firm doing business
at a point where there are no hanking facilities, and is sent
for collection to the nearest bank. The latter sends the
drawee the usual form of power of attorney in favour of its
manager, to accept the bill, which is returned with the firin’s
name signed thereto by one of the partners, 1Is the accept-
ance of the bhill under this power of attorney binding on the
firm ?

Answer.—~We are inclined to think that a power of attor-
ney, given under the circumstances mentioned in the question,
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would bind the firm.  We are assuming that the hill was
drawn for partnership transaction and that the power of

attorney was confined to accepting that bill

Wiar ConNstireres PARTNERSHIP,

Question 8. —Should a private banking firm, whose
business is confined strictly to private banking, register a
2, R. B, 0.7

certificate of the co-partnerghip, under cap. 15

Answer—~"The answer to this question depends upon
whether a private banking firm is *“a partnership for trading
purposes " within the meaning of the statute. The statute
is a remedial one, and both by the rules of construetion
adopted hy the court and by the express provisions of the
Interpretation Act, it should receive * such fair, large and
liberal construction and interpretation as will hest ensure
the attainment of the objeet of the Act.”™ The object of the
Act ig, of course, to inform persons dealing with partner-
ghips of the names of the partners, and the changes in or
dissolution of the firm. It is confined to * partnerships for
trading, manufacturing or mining purposes.”  There are
doubtless good reasons why it did not include partnerships
of every kind, and no doubt in ascertaining what is a part
nership for the purposes mentioned in the Act, the fair, large
and liberal construction and interpretation referred to must
be applied.

In an English case in which the question of what was
an occupation of a house for the purpose of trading came up,

the court used these words :

“ Undoubtedly, if we are to take the term ¢ for the pur-
poses of trade’ as relating only to the business of buying
and selling, no one can say that there is any buying or selling
in carrying on the business of a telegraph company. Tt was
never the intention of the legislature so to limit the meaning
of the word ‘trade.” It is only the literal meaning of the
word which is to be regarded. In literature of all descrip-
tions, both in prose and verse, we find that the word *trade’
i# often used in a much more extensive signification than
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to indicate merely the operations or oceupation of buying and
seliing.”
dis,

“ A banker’s is a shop. . . . and there again there is no

In illustrating their meaning the t further

thing like buyving and selling as generally understood, but
if it is a trade or business of a deseription quite sui generis,”
In this case the court held that the business of a teh
graph company was *“for purposes of trade,” within the
meaning of the Act, and we think that the court here would
d that a private banking partnership is a partnership for
trading purposes within the meaning of our Act, and there
fore the firm should register the partnership declaration r
quired by the Act

Pan CreQues,

Question 485.~—Has a bank a legal right to retain paid

cheques ?

{nswer~1In the absence of any special agreement, we
think the customer is entitled to receive hack his paid cheques,
on giving the bank a proper and suflicient acknowledgment

of the state of his account

'Ass-Boogs—CURRENT ACCOUNT D Sivinags DANK,

Question 486.~—(1) Is there any legal  reason whereby
a savings bank pass-book iz different from an ordinary cur
rent account pass book ?

(2) If not, why is there generally an impression that
must always be brought to the bank when
money is withdrawn ?

(3) Can the bank decline to pay if the pass-hook is not
produced ?

(4) Are the rules laid down by the bank in the pass-

hook binding upon the customer?

Answer.—(1) The difference is purely a matter of con-

venience

(2) Tt is no doubt regarded as more important because

it must be produced when money is drawn, and because it
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serves as a receipt for special deposits often left untouched
for a long period,

(3-4) The conditions in the pass-book are binding on
the customer, and the bank is entitled to demand the produc-
tion of the pass-book as a condition of payment. Of course
if it were destroyed the same results would follow as in other
similar cases; the bank could not withhold payment on proof
of loss.  On the other hand it incurs no risk if payment is
made without production of the pass-hook to the true owner
of the money,

PPass-Books By Main,

Question 487.—Could we not get legislation under
which pass-books, with or without vouchers, could be sent hy
book-post instead of letter-post ?

Answer—Such a classification would be practicable if
the Postmaster-General chose to take the necessary steps,
but we should suppose that the ohjections to sending pass-
books and vouchers in such a way that they could be examined
by the clerks in the post office, through whose hands they
pasg, would make it inexpedient to adopt the practice even if
it were permitted.

Past-Duve Nore witn Two Promissors Herp As Corvar-
ERAL T0o A RENEwWAL Nore TAKEN rroM ONE oF Tre.

Question 488.—A note was discounted by a bank on
which were two joint promissors, one of the two, to the
knowledge of the bank, having added his name as a surety
for the other. At maturity the bank renewed the bill for the
debtor, taking a note signed by himself alone, but retaining
the original note as collateral security, This was done with-
out notice to the guarantor, TIs the latter released by this
extension of time?

Answer—The position of the parties in a case of this
kind was fully discussed in the judgment of the Supreme
Court of Canada in Gorman v. Dixon. The whole question
involved in the present case is whether there was an under-
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standing between the bank and the debtor that, notwithstand-
ing the time given, the bank’s claim against the surety was
to be retained. The fact of the retention of the joint note
seems to indicate this, and if such were the understanding,
Smith would, under the ruling in the case referred to, still
remain liable,

Payymext 1¥ Error—SHOULD AMoOUNT BE REF

Question 489.—A draft for collection was accepted for
less than face, but charged to drawee's account as for full
face in error. Bank from whom received refuse to refund
amount overpaid. Must they repay, or on whom should loss
fall?

Answer.—~This appears to he a clear case of payment
under mistake, and one where the party receiving the money
should refund the amount overpaid,

The partial acceptance has of course important conse-
quences with respect to the drawer and endorsers, but it does
not make the acceptor liable for more than the partial
amount, and having paid more, in error, he is entitled to
recover the excess unless special circumstances intervene
which would debar him from doing so.

PayMENTS MADE 0N LiGar Horipays,

Question }90.—A gives his cheque to B in payment of
an indebtedness on the evening preceding a legal bank holi-
day. The bank remains open for the transaction of busi-
ness on the holiday, when A withdraws the balance of his
credit, thus cutting the holder of the cheque out of his
money. Has the holder of the cheque any recourse against
the bank? His plea would be that he naturally assumed
that the bank was not open on the holiday and held his
cheque until the first business day thereafter, when he found
the funds had been withdrawn?

Answer—A bank ig under no obligation whatever to
the payees or holders of unmarked cheques. There is noth-

ing to hinder the bank making payments to its customers
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outside of the regular business hours, whether on a legal
holiday or not, and its sole obligation is to pay its customers’
cheques when presented, if it then has funds in hand to meet
them.

APPROPRIATION OF PAYMENTS,

Question 491.—M & Co. are in the habit of discounting
with their bankers sight drafts against shipments of produce
to the United States. One of the drafts for $75, was re-
turned dishonoured and charged to the account of M & Co.,
increasing their overdraft to $150. Some time afterwards
the firm sent the bank for discount their note for $100,
endorsed by another party, and the proceeds of this note
were remitted by the bank to M & Co. When the note fell
due the firm sent the bank 100 to take it up, but the bank
credited the amount instead to the overdrawn account and
protested the note.  Would the bank have recourse to the
endorser?

Answer.—Upon the statement that the $100 was sent the
bank to pay the note, the bank would have no right to apply
it upon the other debt. The debtor has the right, when
paying money, to appropriate it to any indebtedness which he
may specify, and the ereditor cannot change the appropria-
tion without the debtor’s consent. Therefore the note of
$100 must be regarded as paid and the endorser discharged.

On the general subjeet of appropriation of payments the
case In re Exchange Bank: The Queen v. Ogilvy, will bhe
found instructive. (Journal, Vol. 5, p. 258.)

PERPETUAL LEDGERS.

Question 492.—Are perpetual current account ledgers

under any legal disability?

Answer.—If by “ perpetual ” ledger is meant one from
which the leaves can be removed and fresh pages substituted,
we do not think that this involves anything that can be called
legal disability, It is conceivable that part of the record
might get lost, or its genuineness he impugned hecause of
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the apparent ease with which a false sheet could be inserted,
but the position of a customer’s account is always a matter
of proof, and the facts can be evidenced in any way.

As to the expediency of using such a ledger, we would
say that we think there are sufficient practical objections to
outweigh its apparent advantages.

Prace oF PAYMENT or A Binn—Braxk Fory or ACCEPT-
ANCE S1owiNG PLACE oF PAYMENT,

Question 493.—In making drafts on their customers it
is the habit of some houses to provide a blank acceptance on
the draft, naming the place of payment, ready to be signed
by the drawee.

(1) Is this form for the acceptance of integral part of
the bill or is it to be regarded as placed there for the drawee’s
convenience, subject to alteration hy him if the place of pay-
ment is not to his liking, or to be ignored if he thinks fit?

(2) A draft on “AB, 145 C Street, Montreal,” has
across the end the following:

Accepted payable at the
Bank of A., Montreal.
5th May, 1898,
(Signature) ...ooovuen

The drawee writes an independent acceptance below this
form as follows:

Accepted, 5th May, 1808,
AB.

Would thiz bill he payable at the Bank of A or at 145
C Street?

Answer.—(1) We think the form for the acceptance
cannot be considered an integral part of the bill, and that it
may be altered or ignored by the drawee.

(2) We think that as the drawee was not bound hy the
form for acceptance described in this case, and as he clearly
ignored it, and showed by his act that he was giving a sep-
arate and independent acceptance, the terms of the latter
must govern. The bill would therefore he payable at the

address given,
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Post-DATED ACCEPTANCE,

Question 495.—A bill of exchange payable one month
atter sight is presented for acceptance on the 12th January.
The acceptor writes his acceptance across it, but adds as the
date ** 16th January.” The holder pays no attention to the
latter date, but treats the acceptance as of the 12th, present-
ing the hill for payment at maturity calculated from the 12th.
The party refuses payment on the ground that the maturity
must he ealculated from the 16th, and the bill is protested
for non-payment.

Is the holder justified in protesting the note, or having
taken the acceptance without demur, is he oblized to abide
by the date which the acceptor added ?

Answer.—Section 54 of the Bills of Exchange Act de-
clares that the liability of an acceptor is to pay a bill  accord-

”»

ing to the tenor of his acceptance.” This seems to involve,
in the case put, that the obligation of the acceptor is to pay
the bill at one month and three days after the 16th, the date
which forms part of his acceptance. (' therefore would not
be justified in protesting the bill on the date mentioned, be-
cause he would have no claim on B until the time fixed by
the acceptance should come round.

Under such conditions as the above the drawers and en-
dorsers would be discharged, the holder having taken an
acceptance which varied the effect of the bill as drawn.

Post-Datep Brris.
Question 495.—What risk, if any, does the bank run in
discounting a note dated ahead of the day of discount?

Answer.—A post-dated bill is hy sub-sec, 2, sec. 13 of
the Bills of Exchange Act, declared to be not valid hy reason
of the post dating.

PoweR oF ATTORNEY GIVEN BY A WoamAN BEFORE HER MAR-
RIAGE,

Question 496.—A Miss Smith has a store. She marries,
aftd the day hefore her marriage she gives a power of attor-
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ney, witnessed by an unmarried woman only, to her sister,
Miss M. Smith.

The store will be carried on in Miss Smith’s name by
her sister Miss M. Smith. Acceptances come on Miss Smith
as usual, and are accepted under the power of attcrney Ly
Miss M. Smith. The firm is registered in the old name I
helieve,

Does this in any way affect her banker or the other bank
which presents acceptances?

Answer.—We presume the statement that the firm is re-
gistered in the old name is an error: there being no firm,
but simply one person carrying on business, no registration
is necessary. As to the main point, the marriage of Miss
Smith does not rescind the power of attorney, and if she
chooses to carry on business in her maiden name, she is quite
free to do so. The liability is her liability, and the only ques-
tion involved is one of identification.

Power oF ATrorxey HELD BY BROKERS AUTHORIZING BANK
Orricers 10 TRANSFER BANK STOCK.

Question 497.—1s the manager justified in acting on a
power of attorney from a shareholder of the bank, which
authorizes him to sell and transfer certain of its shares on
behalf of the shareholder, and to receive the consideration
money, ete.,, when the same is handed to him by a broker,
with the request that the transfer be made to his nominee,
the proceeds of the ghares not being paid to the manager
on hehalf of the shareholder, but left to be deposited by the
broker ?

Answer—We think that a bank officer would not be
justified in acting on such a power of attorney in the way
mentioned. If as a matter of fact the shareholder did not
get the proceeds from the broker, the officer acting as attor-
ney would probably be responsible to him therefor, unless
he could show that the broker had authority from the share-
holder to receive the money.
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It is not unusual for such powers of attorney to be given,
but we think the banker should require in every case that
they should be accompanied by a letter from the shareholder,
indicating how they are to be used.

Power oF ATTorRNEY TO A MINOR.

Question 498.—May one under age he lawfully appointed
the attorney of a merchant to conduct his bank account ?

Answer—Yes; the fact that he is under age does not
disqualify him,

ATTORNEY FOR A PERsON TRADING UNDER A Firm Nawme,

Question 499.—Jolm Brown, who carries on business
under the name of Jolin Brown & Co., gives a power of attor-

ney signed “John Brown™ only. Has the attorney power
thereunder to sign for John Brown & Co.?

Answer.—1t is customary, and the better practice, that
the constituent should describe himself in the power of attor-
ney as *carrying on husiness under the name and style of
Jolin Brown & Co.,” but we think that a duly constituted at-
torney of John Brown may bind his principal; to the extent
of the authority conferred upon him, under any name in
which the principal carries on business alone.

It is to be noted, however, that a power of attorney in
which the business name adopted by the constituent is de-
seribed would probably be held to limit the attorney’s author-
ity to transactions connected with that business. Thus a
power of attorney from “.John Brown, trading as John
Brown & Co.,” would cover transactions arising out of the
business of John Brown & Co., but it would probably not
cover transactions for another business carried on by the
same man under another name,

PoweR or ATTORNEY SIGNED BY ONE MEMBER OF A FIRdr.

Question 500.—Are the acts of an attorney under a
power gigned hy one member of a firm binding on the other
members, or should all sign it?
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Ansiweer.—A power of attorney signed by one partuer is
binding upon the rest in so far as the matters included in it
are within the scope of the partnership, and to this extent
it need not be signed by the other partners.  We should
gay that it would be a prudent act on the purt of the bank
to require all to sign, but this is a matter of prudence, not
of law.

Power oF ATTORNEY GIVEN oN Benare or A Fiem sy ONE
oF THE PARTNERS,

An esteemed subsceriber has ealled our attention to the
fact that as worded the previous answer might he construed
to mean that whatever a partner might himself do on hehalf

of

he firm, an attorney appointed by him might also do—
from which meaning he very properly dissents.  Our answer
was intended to mean that the acts of an attorney appointed
hy one partner would be binding on the firm with respect to
guch matters as, under the scope of the partnership, one
partner would have the right to do through an attorney,
either by express authority in the articles of partnership, or
by necessary implication from the nature of the transaction
iteelf; but the acts of an attorney appointed by one partner
would not otherwise bind the firm if the other partners ob-
jected. In order that the bank might not have to take any
risks as to the scope of the partnership we added to the

answer the advice to require all to sign.

Power or ArTrorNeY 10 Accepr Birrs 1x Favour orF A
BANKE MANAGER—OMISSION TO ACCEPT,

Question 501.—The manager of a bank which holds a

hill for collection receives from the drawee a power of attor-

ney on the form in common use authorizing him to accept
the bill. This he neglects to do, but attaches the power of
attorney to it. Would this give the holder of the bill a right
to sune the customer?

Answer.—Clearly not, on the hill. We understand that
the form in general nse containg an undertaking to pay as
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well as authority to accept, and it might be said that this
is a contract with the collecting bank entitling it to a remedy
on contract. There is no reason why the power to accept
should not be exercised after maturity,

POWER OF ATTORNEY AUTHORIZING A BANK MANAGER TO
Accerr A Brun Hewp By THE BANK vor CoLLECTION,

Question 502.—A bill drawn at Bank B is sent to Bank
A for collection. The manager of the latter procures from
the drawee a power of attorney to accept the bill on the usual
form. Is Bank B entitled to require that this power of
attorney shall be lodged with it when the bill is presented for
payment ?

Answer.—Yes. The bank is entitled to be put in posses-
gion of written evidence of the attorney’s authority to accept
the bill.

Prerix “ Mrs.,” 10 A SIGNATURE,

Question 503.—Does the word “Mrs,,” placed before &
woman’s signature as an endorsement, invalidate it in any
way ?

Answer—No. The sole question in all cases is that of
identity, and assuming that the name with “ Mrs.” prefixed
is written by the payee of the cheque, the endorsement is
valid.

CoLLEcTIONS REQUIRING PRESENTATION BY MATIL,

Question 504.—We receive for presentation a draft
drawn by a firm in England on a party resident in a village
adjacent to our office, from which there is a daily mail to
this city, delivered here during business hours. We have no
convenient means of presenting the draft personally, hut we
gend the usual power of attorney slip for his signature. Are
we justified in holding the draft for a few days, or does the
bank incur liability if the draft is not presented through a
notary within two days?
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Answer—You are not hound, unless you have special
arrangements in the matter, to accept the duty of coilecting
agent, but if you do accept in this case yon are bound to take
steps to have the bill presented within a reasonable time, and
if not accepted on the day of presentment, or within two
days thereafter, to treat it as dishonoured,

The two days’ limit mentioned in section 42 does not
apply in the case you describe, but only to a bill which has
been presented; we do not think that to advise the drawee
that you are holding the draft, and to ask him to sign a
power of attorney enabling you to accept, is a presentment.
The only question involved in this particular view of the
matter is whether by delay in ithe actual presentment you
have failed in your duty as collecting agent to such an extent
as to bring yourself under liability to the owner of the bill.
To form an opinion on this point it would be necessary to
have all the facts.

Corrections REQUIRING PRESENTATION BY MAIL,

Question 505.—Referring to the previous answer, will
you be kind enough to give a somewhat fuller opinion in
this matter, as it is one which is continually cropping
up. You say, “The only question involved is whether you
have failed in your duty as collecting agent, to such an
extent as to bring yourself under liability to the owner of
the bill.” 1t is established by usage in Ontario, that pre-
sentment will be made of such bills, by sending the usual
notice and power of attorney through the mails, and that
if a reply is not received in (say) five days they will be
treated as dishonoured? Would this bring it under the pro-
visions of section 43 (h) of Bills of Exchange Act? In
brief, is presentment of such bills excused by usage in On-
tario? If the bill itself is sent through the mails (as seems
to be meant by the Act), where there is a daily mail between
the places, when do the two days (sec. 42) start to run—
from the date of mailing by the bank, or the probable receipt
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by the drawee—that protest may be made under sec. 51,
sub-sec, 8, if necessary ?

Answer.—It seems to us that there is no practice recog-
nized in Ontario, “ authorized by agreement or usage ™ in
the words of the statute, respecting the presentment of bill
through the post office, hy which, of course, is meant the
sending of the actual bill itself to the drawee. 1t is clear
that a good many difficulties might arise if a bill were so
sent, and unless it was done with the express or implied
sanction of the owner of the bill, the collecting bank would,
we think, be taking a very unreasonable risk.

The other practice referred to and which now prevails
very generally, of sending a notice containing a blank power
of attorney to accept, might be regarded by the courts
as an established usage governing the conditions on which
a collecting bank receives unaccepted bills drawn on persons
whom it can only reach by mail. We would not like, how-
ever, to express an opinion as to this. Unless the collecting
bank could successfully argue that the arrangement hetween
itself and the owner of the bill in question was within these
lines, by reason of express agreement, or by implication from
the course of business between them, then the collecting bank
would be responsible for the results of the non-presentation
of the item.

There is no question involved here of presentment being
excused. If there is anything in the argument at all the
collecting bank’s defence is that the bill was not sent to it
for presentation in the ordinary way, but on the understand-
ing that it would endeavour to procure acceptance by means
of the notice and power of attorney, and having made that
effort its duty was fully accomplished.

As regards the bearing of sec. 42 on the case of a bil!l
sent direct by mail to the drawee, notice of dishonour must
be given if the bill ig not accepted within two days after the
day on which it reached him, There would no doubt be a
good deal of practical difficulty in keeping within the law on
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this point if bills were sent direct by mail; that is one of the
difficulties to which we had reference in the remarks made
above,

Birrs Requinixg PresextatioN By Main—Power or Ar-
TORNEY IN Favorr or A BANK MANAGER, TO ACCEPT,
SIGNED ForR A Fikm BY ONE oF THE PARTNERS,

Question 506.—A bill is drawn on a firm doing business
at a point where there are no banking facilities, and is sent
for collection to the nearest bank. The latter sends the
drawee the usnal form of power of attorney in favour of its
manager, to accept the bill, which is returned with the firm’s
name signed thereto hy one of the partners. Is the accept-
ance of the bill under this power of attorney binding on the
firm?

Answer—~We are inclined to think that a power of
attorney, given under the circumstances mentioned in the
question, would bind the firm. We are assuming that the
bill was drawn for a partnership transaction and that the
power of attorney was confined to accepting that bill.

PRESENTATION FOR ACCEPTANCE—TIME IN WHICH T0 BE
Mape,

Question 507.—Could not something be done to effect a
change in the law which holds banks responsible for payment
of a draft if not presented for acceptance within forty-eight
hours? It is often impossible to obtain acceptance in such a
short period for various reasons, and it thus puts the bank
in an awkward position, for sending notices about every bill
outstanding beyond the allotted time involves a great deal of
work. Why should not the banks be allowed to use their
discretion and thus save time and money too?

Answer~We do not think it possible or desirable to
make any alterations in the law on this point. The provi-
sion respecting the duty of the holder of a bill to give notice
of dishonour within a reasonable time is an essential one.
If there were not some limitations of that kind the risks of

c.B.P.—20
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drawers and endorsers would be indefinitely increased. They
have a right to know within a reasonable time whether or
not the party drawn on has become responsible for the bill.
Under sec. 42 of the Bills of Exchange Act, it iz possible
for a bill to lie three or four days in the collecting agent's
hands without notice, which is gurely long enough. Thus,
it might be received on Monday afternoon, presented on

Tuesday; if not then definitely refused acceptance, the hank
| might wait until Thursday before treating it as dishonoured, |
and apparently it may be handed to the notary on that day
and the notices mailed on Friday,
A remedy for the difficulty of which our correspondent
complains would be for banks to make a reasonable charge
for the collection duties which they undertake; but there is |
no reason why they should seek to discharge them in a less

thorough manner than reason and law now require.

| Drarr Nor PRESENTED BY COLLECTING AGENTS ON DATE oF
MATURLTY.

Question 508.—Brown & Co., of Montreal, draw a draft
on Jones, of Hamilton, through the *“ A ™ Bank. The latter
send it to their agents, the “ B ™ Bank in Hamilton, for col
lection, and it is accepted in the usual course. Through an

i oversight on the part of the “ B Bank the draft is not pre-
sented for payment until fifteen days after the due date
Five days after its maturity Jones absconds. The “A”
Bank now apply to the “ B Bank for payment on behalf of
their customers, Brown & Co. “B.” Bank refuse, claiming
that “ A ™ Bank should have asked for the draft. Who is
responsible ?

! Answer—We do not think there is the slightest doubt
that the collecting bank must bear the loss. If the item had
| been marked “no protest,” the position would be otherwise
In the instance which is now submitted apparently the duty
of the collecting bank was to give notice of dishonour in case
of non-payment. As they failed to do so, the drawers of the
draft are discharged, and the bank in Montreal has a right
to look to the collecting bank for protection




CANADIAN BANKING PRACTICE 300

PRESENTMENT FOR PAYMENT Nor Excusenp BY REQUEST
FROM DRAWEE 10 RETURN THE BILL BEFORE MATURITY

Question 509.—A has accepted a draft held for collec-
tion by Bank C, payable at Bank B, and the day before it
falls due he instructs Bank (' to return it to the drawers
unpaid. Should Bank C present it at Bank B before re-
turning ?

Answer—A’s request should not excuse Bank C from
duly presenting the bill on the day of maturity.

AccovrNT oF A CoMPANY OPERATED IN THE NAME OF THE
Company’s Acent. Liasiuiry of THE CoMPANY

Question 510~An account is opened in the name of
Jolin Adams, the cheques on which bear above his signature

the name of a mining company. He is known to be an em

ployee of the company, acting in the absence of the formally
authorized agent. Would the company be liable for an over
draft in such an account caused by the payment of wages,
and if not would Adams be personally liable?

Answer~—"The question involved is one of agency, de-
pending on the facts of the case and could not be answered
without a full statement of the facts, We should suppose that
the company would not be directly responsible, that the agent
alone would be personally liable, but he might have a claim
on the company for money expended on their behalf, and in
that indirect way the company might be responsible to the

bank,

LiAsiLiTy oF AN AGENT ror Traxsacrions oN THE CoM-
PANY'S BEHALF.

Question 511.—Is the properly authorized agent or

official of any company personally liable for transactions on

the company’s behalf which are his powers?

Answer—We do not think an agent is liable under the

cireumstances mentioned
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Trust Fusps DerosiTep 1IN A PRIVATE BANK.

Question 512.—A solicitor or trustee deposits a client’s
money in a private bank, without instructions from the
parties interested. In case of loss would he be held person-
:1HA\ lv“[l“ll~l|l|l':‘

Inswer—This would depend altogether on the facts.
If, e.g., there were no better place of deposit available, and
the alternative would be to retain the money in his own house
at risk of robbery, and if the other circumstances made the
course one which any prudent man may adopt in dealing
with his own moneys, the trustee would probably not be
under personal respongibility.

CoLLECTIONS SENT TO PRIVATE BANKERS.

Question 513.—A current account customer brings in a
note for collection, made payable at a private banker's office
in a place where there is no chartered bank., He is told that
the collection will be forwarded to the private banker’s at his
own risk, and the following notice had been placed in his
pass-book when his account was opened, viz.:

All bills, notes and other securities left with the bank
for collection will be collected at the risk and cost of the
parties leaving them, the bank only halding itself responsible
for the amount actually received by it, and not for any omis-
sion, informality or mistake occurring in collecting them.

When the note matures a partial payment is stated to
have been made on the note to the private banker who fails
to remit the money, and also fails financially, suspending
payment the day after the payment was made.

(1) Can the customer bring suit against the bank and
recover the amount paid on the note, but not remitted by the
private banker !

(2) Would not the customer have a chance to recover
the amount from the maker of the note? In making the
note payable at this private banker’s office, did he by so doing

appoint him the collecting agent?
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The note was returned to the customer, and of course no
charge was made by the bank
{nswer.—(1) If the the custor
was clearly that stated, then to have t
orized the employment of the private banker as his agent

to make the collection, and must bear any g that may re

sult therefrom. On the proof of the conditions upon whicl
the collection was received the customer’s suit against the
bank must fail.

(2) The customer has no remedy against the maker of
the note Having authorized the emplovment of the private
banker to collect the note, anything paid the latter by the
maker is in effect payment to the customer.

The fact that the note was made payable at the private

banker’s office is immaterial. The liability is placed upon
the customer by the parole agreement, etc, at the time the
note was handed in

We might add that the law is qu

bank selects a collecting agent of its ow cord ut
asking the customer for instructions, or putting on him the
rizks involved, it is responsible for the agent’s acts

Where a « 1t nt t n | hi
can only be collected sending t to a private banker, 1
might seem reasonable that, as the sendin f them to
1zent 1« 'S¢ I n « ) ! ( tome
manner of doing | 1 ( | ongible t th
aw i& clearly otherwise, and 1 t hanks, we think, now take
1 precaution of requiring cust ho « t lod o
for collection ¢ pavable at such points, to give a letter of
indemnity on the lines suggested hy the notice clipped from
the pa hool

COLLECTIONS SENT TO PrRIvaTE BANKERS

Question 31} \ bhill for collection is sent by a bank to a
private banker, who iz a customer of the bank, there being
no chartered hank in the place where the bill is pavable, "T'he

cheque received from the private banker in payment is dis

honoured. On whom must the loss fall?

3 3
P T Wit o [ T Cr——
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Inswer.—Unless there was an understanding with the

omer that the cheque should be sent to the collecting

agent employed, of such a character as to make it clear that

had approved the selection of the agent, the bank must
bear the loss,

SECTION T4 BANK Acr—INarrLicante 10 Privare Bavk-

Question 515 ~—Would an assignment of merchandise to
a private banking firm drawn in the form provided in
Schedule C to the Bank Aect, 1890, hold good against judg-
ment creditors of the assignor?  Does the aid form of secur-
ity come under the Bills of Sale Act and consequently require
registration when taken by another than hy a chartered
bank ?

Inswer.—'The provisions of the Bank Act are applicable
only to chartered banks, and a private bank could not validly
wequire unregistered security on the form of Schedule ! of
the Bank Act. In the Province of Ontario a private banker
is enabled to acquire warehouse receipt security under the
provisions of an Act entitled *“the Mercantile Amendment
\cet,” but we do not know of any similar legislation in other

’I’I'\i“lv\
Hovr AT whHicH Bires aay se ProTesTED,

Question 516.—Can a cheque be protested for non-pay-

ment before three o'clock on the day of presentation ?

Answer—A formal protest of a hill or cheque cannot be
effected hefore 3 o'clock: see section 51 Bills of Exchange
Act. The presentment by the notary may, however, be made
at any time during the day. If, for instance, a notary pre-
sented a cheque at the bank immediately after 10 o’clock in
the morning and it was refused, it would be a valid protest if
he were gimply to hold the item in his hands, without taking
any further steps, until after 3’oclock, and then protest it

without further presentation. Such a course would he very

inconsiderate, but we are only dealing with the legal aspect.
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It must be borne mind that (except, perhaps, in the

Provinee of Quebec) a protest is a matter of no great import-

ance; it i useful only as an evidence that the bill has been

yresented and  dishonoured, and that notices of dishe r

ave been sent to the parti Evidence of any kind is just
12 effective

Hotvr AT wWiicH A NOTE MAY BE PROTESTED,

Question 517.—Is it legal to protest a note at one o’clock
on Saturdav? Are we not bound to wait till three as on

other days?

{ nswer \ protest cannot be made on any day till three

o'clock I'his does not in any way conflict with the bank’s
hit to close its doors at one o'cloc A= explained in the
ver referred to, the notary might present a cheque at ten
n the n e, and, if then dishonoured, he would do his
full dutv, if he simply held it till three o’clock and thercafter
ompleted the protest without further presentation
I'vorest—HoUrr ror.

Question 51 \ cheque is nresented for payment by
mother pavment is refused. Could
their n immediately r

In [he otat ma esent  the mme-

diatelv, but he cannot protest it until after three o’clock in
the afternoon (section 51, 6b) e effect of this is that
ten o'clock, if the cheque is dishonoured, is

|

presentment at
the only presentment that need be made; the notary may hold

the cheque in his hands until three o'clock and then make
the protest, without again presenting 1t.
Protest oF Bries

Question o the laws on banking customs relat-

ing to the of bills of exchange for non-acceptance

and non-payment differ as between Canada and the Stat of
New York?
{nswer—This is rather too wide a question for us to

undertake to answer. There are statutory provisions in New

-




'_
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York which differ from ours and we would require to know

the exact point in view hefore answering

Prorest—ERroRr 18 THE NOTICE A8 T0 P'LACE OF PRESENT
MEN

Question 520,—A note pavable at Bank B was handed

to the notary by Bank A for protest. It was duly presented,

and notice of dishonour given in the ordinary form. In the

Act of Protest attached to the note the notary, through error,
declared that he had presented the note “at Bank A, where
the same is payable””  Does this invalidate the protest?

Answer~"The act of protest is merely a certificate as
to what the notary has done, and could be corrected at any
time. The notice of dishonour having been duly given, the
parties would be liable without any further action on the
part of the notary, He attaches his notarial act merely
as a convenient mode of proving that the notice has been
duly sent, but proof of the notice might be made in any
other way.

In answer to a further inquiry on the subject:

If in the notice of dishonour it was stated that the note
had been presented at Bank A while really payable at Bank
B, that would not necessarily invalidate the notice. Such an

error

be regarded as a misdescription of the bill,
but the notice would not be vitiated thereby unless the party
to whom the notice was given was in fact misled by it. (Se |
tion 49 (g)).
It is to be observed that the Act does not require a state
ment in the notice of dishonour that the bill was presented
at the place where payable. See form “G” and “H ™ in
the first schedule to the Act.

ProviNciAL GOVERNMENT CHEQUES.

i Question 521.—1In view of section 103 of the Bank Act, h
must banks collect Provincial Government cheques at par?
Answer—Section 103 of the Bank Act does not apply
to cheques of the Provincial Government or any of its de-
l\(l!”ll"‘)l~
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Recerets oF Ratnways—THeir VALUE.
Question 522, —City miller bought wheat from village

grain merchant f.o.h. at village. Bill of lading and draft
attached sent to city bank. Buver states wheat unlcaded 50
bushels short.,  Where, under these circumstances, i= quantity
to be ascertained, at village or citv? What effect does the
attaching bill of lading to draft and sending to bank have

on the proposition, freight and bank commission heing paid
by the buyer?

Answer—If the shipper proves that he delivered the full
quantity of the railway company, hiz responsibility ceases,
The receipt of the railway company would not bind provided
they proved that thev delivered all they received

Rervsan 1o Pay MoxNey 1o Derostrorn UNDER INFLUENCE

or Liquon.

Question 523, —Can a depositor under the influence of
liquor legally draw his money out of his savings bank ac-
count ?

|

ITas such a depositor any ground for action against the

give the monev ?

bank for refusing to

Answer—This iz a very difficult question to answer.
If a depositor were so much under the influence of liquor as
| to be quite incapable of understanding what he was doing,
the bank would probably not be discharged by his signature
to a receipt for money paid to him in that condition. If, i
however, he was but slightly under the influence, and quite
sensible of what he was doing, the bank could not refuse.
Whether the depositor would have a ground of action

againgt the bank for refusing to give the money would depend

entirely upon the above points. If the bank were justified in
refusing because of his unfitness to transact business, he
would have no claim. If, however, they made the mistake
of refusing when, notwithstanding his being under the in-
fluence of liquor, he was quite capable of transacting husi-

ness, the bank would probably be liable for damages
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WFUSAL 0oF BANK 1o Pay CustoMmer’s CHEQUE FOR WITICH

THERE ARE FUNDS.

(Juestion 524.—May the teller of a bank refuse to cash a
cheque which is correet in every particular and for which
there are funds? The case in mind is one where the teller
had aceidentally become aware that it was the drawer'’s inten-
tion to order the bank not to pay, but the teller knew of no
reason why the drawer should stop pavment, and no such
notice had been received by the bank when the cheque was

presented

Luswer \s the customer who drew the chegue is the

"n

Iv person who would have any right to complain of its

fusal, although not formally notified, the refusal was in
order. We think the teller took the risk of the drawer
changing his mind, and of making the bank liable for hav-

ng refused a cheque for which there were funds

Ricnr oF BANK 10 SET-08F AN OVERDUE NOoTE 0oF A Dp-
CEASED Depror acaiNsT A Derosrr ymape sy His Ex-

ECUTORS SUBSEQUENTLY 10 Tlis Drarn

) 1

Question 526.—A\ bank holds a promissory note of a de-
ceased party.  After the promissor’s death his wife, having
obtained *letters of administration to his estate, causes
through her agent to be deposited in the bank certain moneys
in her name * Trust Account Estate of a (promissor)”.” Can
the bank retain funds so deposited against the note, or are

they bound to honour cheques drawn on this account ?

Inswer.—We think the bank cannot retain the funds
deposited by the agent of the administratrix against the in-
debtedness of the intestate

To be the subject of set-off debts must be mutual, and
in the case put the mutuality of the debts, without which
there can be no set-off, does not appear to exist—the intestate
and the bank never stood in the relation of mutual debtors
to each other. The debt to the bank was contracted by the
intestate, but the debt of the bank was never due or owing to

the intestate. The administratrix by reason of a contract

e
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As to the consequences of a change in the law, the fol
Jowing among other considerations mayv he mentioned :

If the holder had a right to demand payment it would
involve a duty on the part of the bank to pay on his demand
if it held funds, and a consequent responsibility to him for
any error in refusing payment. At present, whether the bank
pays a cheque or refuses it, if it refuses one cheque and im-
mediately afterwards pays another, if it overlooks a credit,
or charges the customer with a wrong debit, the matter
is one which affects only the bank and the customer, and
a reasonable and friendly settlement of any mistake is in
practically every case assured. Tt needs little imagination
to forecast the difficulties that would arise if the bank had
to reckon with a holder who was (or thought he was) un-
justly treated. To give such a right to holders of cheques for
which there are insufficient funds is open to other practical
objections, such as the labour and risk of error it would
involve, and the endless disputes which might be expected
to result.

Cavapiany Bankers' Assocrarion Rurnes Reseecrie EN-

DORSEMENTS,

Question 528.—(1) Do the following endorsements re-
quire the guarantee of the depositing bank under the rules?
(a) John Smith
p. Tom Jones
(b) The Winnipeg Marhle Company
William Brown

In the second case there is no incorporated company ;
Brown carries on his private business under the name quoted.
(2) If endorsements such as these are passed without

the guarantee, what is the position of the paying bank?

Answer.—(1) Both of the above endorsements must be
regarded as irregular within the terms of the rules. (See
last part of Rule 2, and Rule 3). They do not in either case

indicate the authority of the person signing.
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(2) If endorsements such as those mentioned the

(question are accepted by the paving banks without a guaran-

tee, they are protected under the amendment to the Bills of
Exchange Act of 1897, should they prove to he forged or

unauthorized, Their rights against the deposit

somewhat differently conditioned from the rights they would

have under a guarantee given i

accordance with the rules:
the chief difference is that the right under the Aet is con
ditional on proper notice heing given as required by its terms,

In discussing these rules in his article printed in the
Journal for January, 1898, Mr, Lash explained the reason
for treating such endorsement as irregular. We understand
that there was a great deal of discussion before the principle
was adopted by the committee. It was urged that no rule

should be made which would bar out legal endorsements

which these admittedly were, but the conclusion of the com-
mittee as a whole was in favour of this rule, as tending to
greater care and l’l-*_'itiall‘ly\‘. Some of the reasons urged are

quoted by Mr, Lash in the article referred to.

Rures REsPECTING ENDORSEMENTS—ENDORSEMENT BY

Liyitep CoMPANIES,

Question 529.—Items are frequently deposited hearing
the stamped endorsement of limited companies consisting of
the company’s name alone, withont the name of any oflicer.

Our interpretation of paragraph 2 ol the ™ conventions
and rules 7 is that the name of the person, or persons, sign-
ing for a limited company must appear, whether the en-
dorsement be stamped or written, Please say if we are
right?

Answer.—Under the * convent 1les ™ the name
of the proper officer must appear v endor nt, whether
stamped or written.

Savines Baxk Recen PayymexT 1o Hol
Question 530.—A savings bank depositor signs a receipt
in the usunal form, but loses in the street. The fin pre-

sents it at the bank where t weount is kept and s the

e
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money. Have they a right to charge it to the depositor’s
account ?

Answer.—~We think not; the receipt is not an order on
the bank to pay the money to the bearer, and is only a
valid discharge if the money has been paid to the depositor
or to some one authorized to receive the money on his hehalf.
If he wants the amount to be paid to another person, he
should, beside furnishing the receipt, add an order to that
effect,

Use oF TrrLe © SAvinGgs BANk ™ By A Loan CoMpany.

Question 531.—1Is the use of the title “ Savings Bank ”
by a loan company an infringement of the Bank Act under
section 1007

Answer~—We think that the use of the title “ Savings
Bank ™ by a loan company is an infringement of sec. 100 of
the Bank Act, unless the company has competent statutory
authority for its use.

Orpers DrawN BY Firm or LuMBERMEN oN THEMSELVES.
PAYABLE oN DEMAND.

Question 532.—Do orders drawn by a firm of lumber-
men, or their agent at one of their depots, on themselves at
their head office or on another depot, and payable to bearer on
demand, come under sec. 60 of the Bank Act?

Answer.—The sole question is whether or not the orders
are designed to circulate as money. If they are they come
under the section: if otherwise thev do not. Whether they
are intended for eirculation and to take the place of money,
would depend on the facts, which would have to be con-

gidered in connection with each case,

SECURITY GIVEN BY THE MAKER oF A NOTE TO AN AccoM-
MODATION ENDORSER AND ASSIGNED BY THE LATTER TO
TiE Horper or Tie NoTE,

Question 533.—A bank has discounted for A a note
endorsed by B, A assigned to B a mortgage to secure him
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B have any claim on or interest in the mortgza

L nswer B would have no cla wer 1sed
from his liahility as endorser.  Whether the bank’ curity
would be good would depend on the nature of the assig
ments to B and the bhanl If it had been assigned to B ex
pressly to indemnify him against h bty as endorser
then the assignment would cease to have any etfect as zoon as

this liability came to an end, and the bank could not hold

the mortgage by virtue of any rights derived from this assign

ment, It might have a valid claim because of its agreement
with A, but in order to make the matter right the latter
whose property the mortgage , should, by proper instru
ment, confirm the bank’s right to hold it as securit

Secenrrry Herp sy A | VATE BANKER 'R INING TO
NOTI LopGeDp A ( \TERA VITH A CHARI

BANK,

money, taking notes which he pledged to a chartered bank

Later he took a deed of the farmer’s land, giving a letter
saving he would re-convey land on payment 1 certain sum

by a certain date

The private banker claims that he is a trustee for the
chartered bank, and that the bank can follow the land in
hig, the private banker’s, name

Could the bank follow the land, or would it he only an
ordinary creditor against the private banker?

If the consideration stated in the deed was the payment

bank be a p

of certain notes, would the chartered sferred

creditor?
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Lnswer—The security which a private banker takes for
1 customer, on whel notes

he has obtained an advance from a chartered bank, would he

held by him in trust for the bank, and the transfer of the
urity could probably be enforced by action of law
e assignee in insolvenc f the private banker (if
ere were one) could not realize on the security held, and
regard the n v as part of the general estate

Whether or not the particular security enquired about

attached to the tes held | the chartered bar would be
altogether a on of fact If the chartered ban eld all
the P el the far wl land had heen n
the te banke 18 S 1 t wi | em X ear
hat the la vas held to s re the ban

I'he ¢ m in some ban 1 » require a ort memaor
l t ¢ attached to ea n to the bar 1

ecurit ! 1 M 11 banker, I ( in t
it he | ( Ceur

t t lor bank

SecvriTy Lopgep BY PrRoMISSOR OF A NOTI PAYMENT 01
NOTE BY AN ENDORsErR—R1GHT 0F LATTER TO ACQUIRI

POSSESSION OF THE SECURITY AND TO "T'rAx ER 11

Question 535.~"T'he bank holds for a certain note secur
tv from the promissor, which at the time it is hypothecated
2 declared to he pledged for the payment of all his present
and future liabilities to the bank. The note is not paid by

the promissor, but is taken up by the endorser. Subsequently

the endorser borrows money from the bank on the security

of the note. (‘an the bank legally hold it and the relative
gecurity, and can it deal with t itter on the terms cov-

ered by the letter of hypothecation?

Answer—Our opinion is that the payment of ne note
to the bank by the endorser gives the latter the right to re

~
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{nswer.—A bank mav take a mortgage to secure any
existing loan, whether the =ame current or overdue 1

t do t make the an n due

taken for a current

In anyv sense

cn.p—21
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MortGace SecuriTy TAKEN BY A BANK T0 SECURE OLD As
WELL A8 NEW ADVANCE,

Question 538.—A bank demands security for an exist-
ing loan, which the debtor agrees to give if a further loan is
made to him, This is agreed to, and he gives a mortgage to
secure the whole amount. Would such a mortgage be valid,
or, if invalid as to the new portion of the loan, would it be
valid to the extent of the previous advance?

Answer—If the intentions of the parties were in good
faith, and the including of the new advances was done in
ignorance or by oversight, the courts would probably hold
the mortgage to be valid to the extent of the original loan,
but not good as to the new loan. If, however, the parties
knowingly and in defiance of the law included the new ad-
vances, then it is probable that the whole might be held to
be tainted with illegality, and declared wholly invalid,

SECURITY ON STANDING TIMBER,

Question 539.—In what form should security on stand-
ing timber and timber licenses be taken under chapter 26,
1900, section 16?

This section has been placed in the copy of “The Bank
Act and Amendments” (issued by the Journal) under section
74, but there does not appear to be any authority for treating
it as part of that section,

{nswer.—In publishing “The Bank Act and Amend-
ments ” the new matter was placed as nearly as possible in
its natural position throughout the Act. This is the only
reason why section 16 of the Amending Act of 1900 appears
between sections 74 and 75, It is not, however, intended as

an oddition to section 74.

As regards the form of the security, it may be assumed
that whatever is necessary under the Provincial law should
be followed, In the case of timber licenses a transfer of the
usual kind recorded in the Crown timber office would be
necessary. In the case of timber standing on land owned by
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the customer the same procedure should be followed as would
be adopted if a private person were taking security on the
timber,

Prorer ArpLICATION OF COLLATERAL,

Question 540.—A’s note for $200 endorsed by B is dis-
counted by a bank, and, upon dishonour, iz paid by B the
endorser. Before maturity of the note, A gives the bank a
mortgage to secure this note, and another note of A’s for
%200, held 'i_\' the bank. After B pays the note endorsed Iv}'
him, the bank foreclose their mortg
$200,

age security and realize

Is the bank entitled to apply the whole of the $200 pro-
ceeds of the sale of the mortgage security in payment of the
$200 note of A's dishonoured, but still held by the bank and
unpaid, or is B entitled to receive one-half of the proceeds
as being a security who has paid half of the debt for which

the mortgage was given by A?

Answer—If the mortgage is given as general security
to the bank, B would have no claim on the realization, If
given specifically as security for hoth notes, the realization
requires to be divided pro rata.

SECURITY UNDER SECTION T4, BANK Act, oN CATTLE AT
Larce oN Pusric RaNge.

Question 5,1.—A, who is a wholesale dealer in live
stock in the North-West Territories, applies to a chartered
bank for an advance. 'They take security upon his cattle
running at large on the public range under section 74 of
the Bank Act, and do not register their lien. Some time
after A applies to B, a private party, for a loan, offering
his cattle as security, and stating they are clear. B wmakes
a search in the registry office for the district, and finding
no registrations against A, advances him the amount, taking
as security a chattel mortgage on the cattle, which is duly
registered. According to chapter 43, sections 6 and 11 of
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the Consolidated Ordinances of the North-West Territories,

1898, as follows:

“ 6. Every mortgage or conveyance intended to oper-
ate as a mortgage of goods and chattels which is not
accompanied by an immediate delivery and an actual and
continued change of possession of the things mortgaged,
shall within thirty days from the execution thereof he
registered as hereinafter provided, together with an affi-
davit of a witness thereto of the due execution of such
mortgage or conveyance, and also with the affidavit of
the mortgagee or one of several mortgagees or the agent
of the mortgagee or mortgagees, if such agent is aware
of all the circumstances connected therewith and is pro-
perly authorized by power in writing to take such mort
gage, in which case a copy of such authority shall he
attached thereto (save as lereinafter ]ll'n\il]t'll under
section 21 hereof), such last mentioned affidavit stating
that the mortgagor therein named is justly and truly
indebted to the mortgagee in the sum mentioned in the
mortgage, that it was executed in good faith, and for
the express purpose of securing payment of money justly
due or accruing due, and not for the purpose of protect-
ing the goods and chattels mentioned therein against the
creditors of the mortgagor, or of preventing the creditors
of such mortgagor from obtaining payment of any claim
against him; and every such mortgage or conveyance
shall operate or take effect upon, from and after the day
and time of the filing thereof,

“11. In case such mortgage or conveyance and
affidavits are not registered as hereinbefore provided,
or in case the consideration for which the same is made
is not truly expressed therein, the mortgage or convey-
ance shall be absolutely null and void as against credi-
tors of the mortgagor and against subsequent purchasers
or mortgagees in good faith for valuable consideration.”

Who has best title to the cattle, the bank or B? Do not
these provisions in the North-West Territories Ordinances
override section 74 of the Bank Act?
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Answer—1{ the bank has taken security in the proper
form under the Bank Aet, and if the cattle can be sufficiently
identified as being those covered hy the seeurity, the claim
of the bank will prevail over that of the mortgagee,

The validity of those sections of the Bank Aet, which
of necessity interfere with the laws of the provinces respect-
ill}_{ the registration of hills of sale and chattel mortgages,
has been determined by the Privy Council in England.  See

Tennant v. Union Bank (1895), Appeal Cases 31.

SECURITY UNDER SECTION T4 oF THE BANK AcT—ADVANCE
BY BANK To TAKE vr A Trape Bien Heeo sy 10 vNDER
DiscousT,

Question 542.~A draft at ten days’ date on “ A" who is
a customer of the bank, drawn by * B, iz sent by o
another customer, for discount and remittance of proceeds
When the hill falls due can the bank loan * A" the necessary
funds on security under section 74 of the Bank Act, or must
they obtain a written promise to give such security at the

time of discounting the original draft?

Answer—We think the loan granted to take up the
draft must be regarded as a new transaction, and that secur-
ity under section 74 can be validly taken at the time it is

made, or upon a written promise¢ given at that time,

Rigir oF A BANK T0o SET 0FF A Baraxce ar CREDIT OF A
CusToMER'S ACCOUNT, AGAINST A Marvren NorTe oN
witen TuE LATTER 18 AN Exporser or PROMISSOR.

Question 543.—A hank’s customer dies leaving a balance
at credit of his account, which iz believed to be his own
money. Can the bank set off against this balance the amount
of two notes on which he is promissor or endorser, one of
which had matured at the time of his death, and the other
matured shortly afterwards?

How would it he if it were shown that although the

account was in hi= own name the money was trust money?
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Answer—I1f the facts are as indicated in the first ques-
tion above, the bank has the right to set off the liability as
promissor or endorser on matured paper against its customer’s
deposit.

As to the second question, if the account stood in the
customer’s name simply, although the moneys were trust
funds, the rule would seem to be that unless the bank had
l\llu\\]('(lg(' of the trust it could still exercise the l‘iglll of
set-off.

Ricur oF A BANK 1o Hoip Baraxce At Crepir oF A C'us-
TOMER'S ACCOUNT A8 SECURITY FOR AN UNMATURED
NoTE,

Question 544.—A bank discounts a note with its cus-
tomer’s endorsement, Before the note mutures the customer
dies. Has the bank the right to hold back sufficient money
of any balance deceased may have had at credit, as security
until the note matures, it having good reason to suppose

that the maker of the note cannot pay same?

Answer—Until the note has matured the bank has no
claim against the customer’s estate which it would have a
right to enforce. It cannot hold back any balance at his

credit.

SHAREHOLDER'S Rignrs 1o INsPreEcT THE BOOKS OF A

CORPORATION,

Question 545.—Has a shareholder in a bank or corpor-

ation a right to see the minutes of the board meetings?

Answer—~No. As far as shareholders in banks are con-
cerned they have no right to see any of the books of the bank.
Shareholders in other joint stock companies have certain
rights, which, so far as the Province of Ontario i concerned,
are indicated in sections 71 and 74 of “ The Ontario Com-

panies’ Act.”




CANADIAN BANKING PRACTICE 329

SIGNATURE BY ATTORNEY—CORRECT ForM 01

Question 546.—Which is correct of the following forms
of signature hy an attorney:
AB. \.B p. pre. A.B
p. pro C.D. p. pro. C.D. Att’y. C.D.

or is there a more correct form?

Answer.—The first form is erroneous; if it has any
meaning it is that A.B. is signing on behalf of C.D.: the
gecond is no better: the third form is quite correct and that

commonly used in E

wnd,  The abbreviation “p. pro.” or

“per pro.” (per procuratione) signifies that the signature is

affixed by the agent of and under the authority of the party
whose name follows, and may be read “by authorit f
A.B., C.D.”

I'here is no hetter form than the last quoted in the

enquiry, by “A.B. per C.D.” “A.B. by C.D.,” “for A.B,
C.D.” “AB. by (.D. Atty.,,” are all in common use and
quite permissible; the chief point is that the form employed

should clearly indicate that C.D. is acting as the agent of
A.B. in the matter.

ForM OF ENDORSEMENT BY ATTORNEY.

Question 547.—Does a power of attorney authorizing
John Jones (not a member of the firm) to sign cheques
for Smith & Co'y, entitle him to sign the firm name without

adding his own name or initials as attorney?

Answer.—One who is lawfully authorized to sign for
Smith & Company can certainly bind them by gimply signing
their name “ Smith & Company,” but it would be unwise to
accent such a signature, becanse it does not record the name
of the person by whom it is made, or the nature of his

authority.
WITNESSING A SIGNATURE BY MARK.

Question 548.—What does witnessing a man’s mark
imply, identification of the man, or merely that the witness

saw the mark made?
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Answer—Where the person making the mark is
described in the document, the witnessing of his signature or
mark implies prima facie that the person signing or making
the mark is the person described in the document. For
instance—if he were described as John Smith, lumberman, of
Ottawa, the implication would be that the witness saw a
John Smith, lumberman, of Ottawa, sign, or make his mark.
The implication would not he conclugive:; evidence would be
[ admisgible to show that the person actually signing or mak-
| ing his mark was not the person described in the document.
If the person be not deseribed in the document, then the wit-
nessing of his signature or mark merely implies that the
witness saw the signature or mark made by an individual of
that name. The identity of the individual with the person
claimed to be a party to the instrument would have to be
proven,

WITNESSING SIGNATURE.

Question 549.—1s it wise for the officials of a bank to

| witness the signature hy mark of a customer on a voucher for 1
the withdrawal of a deposit? l

| |

{ Answer.—1It is better to have an lll«lw]wlulvllr witness, }

! but this may not always be practicable. The teller who pays |

the items should never he permitted to sign as witness

£ S1GNATURE OF A CoMprany wrrmovr THE NAME OF THE
! SIGNING OFFICER.

:

! Question 550.—Where a party trades under the name of
‘ a company, as for instance, *“ The Canadian Iron Company,”
‘ is it sufficient for him to use the name of the company in
! his signature, without the addition of his own name?

|

Answer.—Legally such a signature is sufficient, but
practically it is open to many objections,
STAMPED SIGNATURES,

Question 551.—The Supreme Court of Pennsylvania
recently held that the fact that a bank depositor had procured
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a rubber stamp which made a facsimile of his signature,
was insuflicient ground for charging him with a cheque on
which his signature was forged by a clerk who used the
stamp for the purpose,

Has a bank any right to refuse payment of cheques
signed with a rubber stamp, having been instructed by the
customer to pay such cheques? What protection has the
bank against the danger of the stamp being used by an

unauthorized party ?

Answer—1f a bank consents to continue to keep the
accounts of a customer who instruets it to pay cheques signed
with a stamped signature, it cannot refuse to pay the cheques
g0 signed, if otherwise in order.

As regards protection against the unauthorized use of
the stamp, a bank would act very unwisely if it should obhlig
itself to accept such stamped signatures unless it had a con
tract with the customer that by whomsoever affixed, it should
be regarded as his signature

The question can hardly be regarded as having any prac-
tical bearing, as it is very unlikely that any depositor would

wish to have money paid out on his account on strength

f a stamped signature
STATUTE OF LIMITATIONS

Question 552.—A note was due Febrnary 10th, 1897
Will the Statute of Limitations protect you if action is taken
February 11th, 1903, or must it be entered in Court on

before February 10th, 19037

Answer—The authorities are conflicting as to whether
or not an action could have been commenced on the 10th
of February, 1897, It is plain, however, that the cause of
action was at all events complete on the 10th February, 1897,
and that from this day the Statute of Limitations would run.
As there cannot be two elevenths of February in one year, the

full six years would expire on the 10th February, therefore an

action begun on the 11th February, 1903, would be too late.
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ITEM STANDING FOR SEVEN YEARS,

Question 553.—A customer’s account shows a debit entry
outstanding for seven years. Assuming it to be a marked
cheque, has the obligation of the bank to pay it ceased under

the Statute of Limitations? The customer claims that the

amount should be credited back to his account, What is

the proper course to pursue?

Answer—While the bank could not be sued on a marked
or accepted cheque after the period mentioned, it would
nevertheless be contrary to the usual practice of banks to
take advantage of this defence. We think, therefore, that
unless it can be established that the cheque never passed out
of the drawer’s hands, he should not have the amount re-
funded to him. If he passed the cheque away and got value
for it, he clearly has no further interest. He has no right to
insist on the bank sheltering itself behind the Statute of
Limitations, and it is also to be remembered that something
may have happened to interrupt prescription of which the
record has been lost, ¢.g., the holder may have written to the
hank asking if the marking still held good, and may have
had such a reply as would establish a new date from which
the statute runs.

It DEPENDS UPON CIRCUMSTANCES.

Question 554.—When a party’s whereabouts cannot be
ascertained, and a note against him is entered in court to
prevent it from becoming outlawed, what is the limit of time
allowed before any further steps must he taken, and, if there
is a limit of time, what must be the next proceedings?

Answer—The answer to this question depends entirely
upon the practice of the particular court in which the action
is entered. It would serve no useful purpose to discuss mere
questions of procedure in court, as there is no principle in-
volved, and the rules of the court may at any time be altered
by the judge. We therefore give no answer to this question.
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STERLING DrAPT 0N LoNpoN, EXFACED PAYABLE AT A BANK
IN SaN Fraxcisco,

Question 555.—1f a bill is drawn in sterling from Dune-
din, N, Z., on London, England, and enfaced payable at the
Bank of in San Francisco, does the San Francisco bank
then become the drawee of the bill, and can the bill be pro-
tested for non-payment in San Francisco? Would your
answer apply equally to a draft drawn from Montreai on
Toronto, and enfaced payable in Hamilton, where there is no
conversion of ~In-rlin._'__' into dollars?

Answer—1f by the phrase *enfaced payable at a bank
in San Francisco™ is intended such a crossing as is com-
monly used in Canada, it is in effect only a request that the
San Francigco bank will negotiate the draft, which we would
not consider an integral part of the instrument. That being
the case the bill is not pavable at the office of the San Fran-
cisco Bank, and is not dishonoured if they will not comply
with the request.

A draft drawn in Montreal on a bank in Toronto,
crossed with the request that some other bank will pay it in
Hamilton, is not, in our opinion, thereby made payable at
the latter point. If the request iz not complied with the
only result that would follow, so far as we can see, would
be that the purchaser might have a claim for damages against
the drawer, for failure of an implied understanding that the
draft would be paid to him in Hamilton.

It is the custom in Canada to permit certain large
financial institutions to place a memorandum on their cheque
forms to the following effect: “This cheque is not negotiable
(or payable) at par at any office of the bank of Canada.”

It has long been settled that encashment of such a
cheque by a branch of the bank other than that on which
it is drawn, is only a negotiation of it, and we should sup-
pose the “enfacement ™ to which you refer to be of the same
character.

There are occasional cases here where a cheque drawn

by a customer is marked “good ™ by the drawee bank, and
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{

1 crossed by it with instructions to another branch of the bank
to pay the same. This we should regard as a domiciliation hy
| the acceptor of the cheque, and it would probably be dis-
) honoured if not paid in accordance with such instructions,
I

§ 184 VALUE OF 30 AND 90-DAY STERLING Birrs Basgp ox THE
| RaTe ror DEMAND AND 60-Day Brois,

Question 556.—The current rate for demand sterling

| bills is 9 7-8 and for 60 days 9 1-8. What should a 90-day
| bill and 30-day bill be worth at the same time, and how
i g f

{ would you make it out ?

{

| Aunswer—The difference between a demand and a Go-

day bill represents the interest on the money and the stamp;
the latter on any bill payable on demand is 1d., while for
60-day or other term bills it is 1s. per £100, say 1-20 of 1
per cent.
The interest rate that governs is, speaking loosely, the
f current market rate for banker’s bills in London. This might
be higher for 90-day than for 60 or 30-day bills, so that no
arbitrary rule can be named, but assuming that interest rates

B e e S pa—

- T

! ! are alike for the different terms, the rate should work out
! f» about as follows:
4 Demand rate (on your hypothesiz) 9 7-8 per cent,
l‘, } 60-day rate (on your hypothesis) 91-8 per cent.
& : The difference of § per cent. represents 1-20 stamp and
lil 63 days” interest at about 4 per cent. per annum,
‘“ i1 On this basig a 30 or 90-day bill would be worth as much
! 1l less than demand as 33 or 90-days’ interest at the above rate
would amount to,
\
Baxk Srocks Herp “ 1N Trust "—TRUSTEES AND THE
L DousLe Liasiniry,
";, Question 557.—A trustee accepts a transfer of stock in

a bank, describing himself as a trustee but without stating
for whom. In case there should he a call for the double
: liability would he be personally responsible?

Answer—Yes. See section 44 of the Bank Act.
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Power oF Arroryey HeLD By BrokKers Avrnorizing Baxk
OFFICERS TO TRANSFER BANK STOCK.

Question 558.—Tg& the manager justified in acting on a
power of attorney from a sharcholder of the bank, whicl

authorizes him to sell and transfer certain of its ghares on

behalf of the shareholder, and to receive the consideration
money, ete., when the same is handed to him by a broker,
with the request that the transfer be made to his nominee,
the proceeds of the shares not being paid to the manager
on behalf of the shareholder, but being left to he disposed
of by the broker?

Answer.~We think that a bank officer would not be
justified in acting on such a power of attorney in the way
mentioned. If as a matter of fact the shareholder did not
get the proceeds from the broker, the officer acting as attor-
ney would probably be responsible to him therefor, unless he
could ghow that the broker had authority from the share-
holder to receive the money.

It is not unusual for such powers of attorney to be given,
but we think the banker should require in every case that
they should be accompanied by a letter from the shareholder,
indicating how they are to be used,

SToCK IN AN AMERICAN BANK TAKEN A8 SECURITY FOR
ADVANCES MADE BY A Baxk 1x (Canapa,

Question 559.—(1) Referring to sec. 64 of the Bank
Act, may a Canadian bank legally lend money on the security
of shares in an American bank?

(2) If not, and if such security were taken for an
existing overdraft, would the security be released as soon as

in the ordinary course of business the credits in the account
aggregated the amount of the overdraft at the date upon
which the security was taken,—notwithstanding that the
debit entries during the same period were sufficient to keep
the overdraft from being reduced ?

Answer—We are of opinion that section 64 applies to
the stock of a bank in the United States as well as to stock

|
|
|

e T
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in Canadian banks, and that a bank here cannot lawfully
lend money on the security of such stock. It can, of course,
take security on bank stock, as on any other property, for
an existing indebtedness,

(2) To what extent such security, if taken for an exist-
ing overdraft, would be affected by further transactions in
the account would depend on the agreement between the
parties, and would not be affected by the terms of the section
of the Bank Act ']llnh'll above. Under the ordinary rules
credits in an” overdrawn account would be imputed to the
earlier debits, so that the debt existing at any time might be
wiped out by later deposits, and the later cheques would
create a new debt. There is, however, nothing to prevent the
bank having an agreement with the customer that moneys
depogited to the credit of an overdrawn account shall not be
imputed as a payment on an earlier debt, and this agreement

may be express or may be implied from the course of dealing

TraNSFER OF STocks HELD 1N TRrusT,

Question 560.—In Mr. Maclaren’s work on banking,
in commenting on section 43 of the Bank Act, he says: “ The
person who stands in the books of the bank as the registered
owner of shares, has the right to deal with them and transfer
them. If, however, he holds them in trust, to the knowledge
of the directors or officers of the bank, and is about to com
mit a breach of trust, they should notify the cestui que trust
in order that he may take steps to prevent it hy injunction, or
otherwise,”

In this connection I ghould like to ask the editing com-
mittee of the Journal the following:

(1) Would the bank have the right to absolutely refuse
to transfer pending action by the cestui que trust?

(2) If the cestui que t,#st were a minor,

r a person
not having exercise of his rights, or if the bank had no
knowledge of his whereabouts, would they have the right to

refuse to transfer?
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er.—We think that Mr, Maclaren’s statement
te is too wide, if, in saving that the bank should

stur g tru meant ] !

y s0. P’robably all Mr. Maclaren mear

it would be a prudent or proper thing for the bank to do

7

not that it was under any legal «

Section 43 of the Bank Act declares that * the banl
shall not be bound to see to the execution of any trust,
whether express, Hu]nih 1 or constructive, to which any slare
of its stock is subject.” In commenting upon the same words

‘ in the charter of the Molsons Bank, ounci

| in the case of Simpson v, Molsons Ban in L
R, App. C. 1895, p. 270, say : “This s ger

| eral and comprehensive. It cannot be construed as referring

to trusts € which the bank had not notice, for it would

require no le itive provision to save the bank from re
gponsibility for not seeing to the execution of a trust, the
existence of which had not in some way been brought to

their knowledge. The provision seems to be directly applic

ible to trusts, of which the bank had knowledge or notice,

be bound to see to their execution.”

We do not see how it could be held, in the face of the

express provision that the bank shall not be bound to see

to the execution of any trust, and in the face of the dec
of the Privy Council, that this provision is ctly

applicable to trusts of which the bank has knowledge, that

the bank is bound to interfere with any transfer which the
shareholder sees fit to make

Dealing with the case apart from the provision of the
statute, and this is the w in which Mr. Maclaren evidently

has dealt with it, the Privy Council say: Tt may be that

notice to the bank of the « tence of a trust affecting the

shares would have cast upon them the duty of ascertaining
) what were the terms of the trust Assuming this point

) in favour of the appellants, their Lordships, however, see no

|
reason to doubt that by the clause in question the bank ar¢ i
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relieved of the duty of making enquiry, and that they can

not be held responsible for registering the transfer, unless it

were shown that they were at the time possessed of actual

knowledge which made it improper for them to do so, until

at least they had taken care to give the beneficiaries an

\ opportunity of protecting their right.,” It will be observed
that this is “apart from the provision of the statute

Answering our correspondent’s first question, we would

point out that the statute, although relieving the hank from
trust, does not

the obligation to see to the execution of

deprive the bank of any right which as a corporation it

would have with respeet to the transfer of its shares, and
if it possessed actual knowledge that the proposed transfer
would be a breach of trust, it would, we think, have the right
to refuse to allow the transfer to be made, until at all events
the cestut que trust had an opportunity of protecting his
rights, and this would be a prudent and proper thing to do;
but, should it turn out that the bank’s opinion as to the

) breach of trust was unfounded, it would have to take the
onsequences of refusing to allow the transfer.

e With reference to the second question, we think that
the bank’s right to refuse the transfer would depend upon
whether a breach of trust would be committed or not. The

{ fact that the cestui que trust was a minor, ete., or that the

o ! bank had no knowledge of his whereabouts, would not affect

the question one way or the other,

iy It is possible that, notwithstanding the statute, the

bank might incur a liability if the circumstances connected

with the transfer and the breach of trust were such as to
warrant the Court in holding that the bank really and know-

! ingly joined in committing the breach, but short of this we

think it could not be made liable for permitting the transfer

to be made,

! Stock TRANSFERS,

Question 561 —Referring to Question 226, Article 1706
of the Civil Code of Lower Canada provides that “an agent .
employed to buy or sell a thing cannot he the buyer or seller

! ENRr Ly
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of it on his own account.”  Does not a transfer or accept
ance of stock imply a sale or purchase? What then if a bank
allows A to transfer stock to himself in trust, or as

attorney 7
Luswer—"The article quoted has reference only to an

agent’s powers as between himself and his principal It

no bearing on the point in question.

NToCK T'RANSFERS,

Question 562 —(1) 1s it legal for a person  holding
ghares in a bank to transfer them to his own name in trust,
and viee versa?

(2) Can a firm transfer =tock to one

posing it and vice versa?

(3) Can an attorney transfer stock to himself?

(4) Can the same person act as authority in making a
transfer and also as attorney for the transferee in accepting
the same transfer?

(5) Can a sharelholder transfer stock to any person, and

accept it for the latter under power of attorney ?

Inswer.—(1) The first is quite in order, The party can
transfer to himself in trust simply, or to himself in frust
for some named person or fund.

The converse case, of transferring trust shares to himse!f,

might be legal, but the bank might be responsible to
cestui que trust if the transfer were wrongfully made. We
think, notwithstanding the protection given by the Act as to
truste, banks cannot altogether avoid responsibility when
they permit trustees to convert assetz which are clearly trust
property to their own use

(2) If all the members of the firm join, a transfer to
one of the partners is quite in order, but there is the same
objection to one partner transferring partnership shares to
himself, as there is to a trustee transferring to himself
personally.

There is no objection to the converse procedure. One

partner holding stock can certainly transfer it to his firm.

C.B.P.—22
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(3) This is no doubt legal, but it is open to the same
difficulties as are involved in the transfer of trust stock to
the trustee personally, The practice hould not be permitted,
unless the power of attorney expressly autlorizes it by the
use of such a phrase as * to transfer to himself or any other
person.”  Brokers in Toronto generally have some such
phrase in their forms.

(4) There is no objection to this.

(5) This also seems to us quite proper.

The only point we think that needs to be carefully re-
membered in dealing with these matters is that an agent,
attorney, trustee, or other person standing in a fiduciary
capacity, has no right to use this power for his own benefit
without the express sanction of the ]nlrlil-s concerned, and
that if a bank lends itself to any act contrary to this prin
viple, those who suffer may be able to fix responsibility

upon I
Svcecesston Duries iy Quesec—Baxk Derosir,

Question 563 —~A person dies, having a deposit with a
bank in the Province of Quebec exceeding three thousand
dollars,  Can the executor or administrator transfer the
amount hefore succession duties are ]!.||w|:’

If succession duties were not paid, would the bank bhe

liable for such duties?

Answer.~We are advised in this matter as follows:

(1) An executor cannot give a valid title before succes
sion duties are paid.

(2) The bank would not be liable for such duties. But,
under certain cirenmstances, an action in damages would lie
agamst them, if they were knowingly parties to an illegal act,
such as the transfer above referred to,

SuNpAY—NoTE DATED ON.

Question 564.—“ A contract made on Sunday iz void.”
Supposing a note dated on Sunday falling due is not paid,
can the maker release himself of the obligation—or if the
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owner could prove by witness that it was done in error,

would it bind him to pay it?

Luswer—It is not quite true to say literally that *a
contract made on Sunday iz void.”  Certain contracts so
mwade are void (see e.q., the * Lord’s Day Act ™ as to the law
in Ontario). The Bills of Exchange et expressly declares
that a note is not invalid because dated on Sundav, and a
holder in due course need not trouble himself on this point
at all. The maker might possibly defend an action hrought
by the party to whom he gave a note dated on Sunday on the
ground that the sale for which the note was given was void
hecause made on Sunday, if that were the fact, and that
therefore as between himself and the pavee, the note was not
good for want of consideration.  But such a defence would

not be good against a thisd party holding for value

SECURITY GIVEN BY 1THE MAKER OF A NOTE TO AN AccoM-
MODATION ENDORSER AND ASSIGNED BY THE LArrer 1o

rie Hovver or tue Nori

Question 565.—N\ bank has discounted for A a note
wsed by B, A assigns to B a mortgage to secure him for
endorsement, which mortgage B subsequentiy assigns to
hank as collateral security to the note. At its maturity
A requests the bank to renew it, holding the mortgage as
security and releasing B. Would the bank have a valid

security in the mortgage under the circumstances, and would

B have any claim on or interest in the mortgag

{nswer—B would Lave no claim if he were released
from his liability as endorser. Whether the bank’s security

would be good would depend on the nature of the assign-

ments to B and the bank. 1If it had been assigned to'B ex-

pressly to indemnify him against his liability as endorser,

then the assignment would cease to have any effect as soon
as this liability came to an end, and the bank could not hold
the mortgage by virtue of any rights derived from this
assignment. It might have a valid elaim because of its agree-
ment with A, but in order to make the matter right the
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should, by proper in-

strument, confirm the bank’s right to hold it as security.

latter, whose property the mortgage i

InstRUucTIONS BY WIRE “T0 NoTIrYy AND PAY "—NEGLECT
T0 NOTIFY—LIABILITY.

Question 566.—A New York bank instructs a Halifax
bank by wire as follows: “ Notify and pay A, $1,000.”
Through oversight A was not notified, and, according to his
statement, lost a valuable contract through not receiving the
money. Has he any claim on the Halifax bank or the N. Y.

bank for the loss incurred?

Answer.—A clearly has no right of action against the
Halifax bank. Whether he would have a claim against the
New York bank, or the New York's customer who was send-
ing the money, would depend altogether on the facts.

Under ordinary circumstances, and in the absence of
any special arrangement or understanding, the New York
bank would probably not be under any liability to the party
to whom the money was to he transmitted, and, of course,
the Halifax bank could not be held responsible if the New
York bank was not. The question is, however, one which
could only be answered with a full knowledge of all the facts.

Tereararnic Request o Horp Fusps ror A CHEQUE.

Question 567.—Do you consider it safe for a bank to
hold funds which are at a customer’s eredit, on a telegraphic
request from another bank which is about to cash the cus-
tomer’s cheque? What would be the result if another cheque
should be dishonoured before the first cheque was |r|‘lk~'('lllwl?
What if the cheque for which the funds were held proved to
be forged, or if payment were countermanded by the drawer?

Answer.—This is one of the practices which as a prac-
tice is found to work very well, but in theory is quite inde-
fensible, A bank cannot accept or pay a cheque until it is
actually presented, and notwithstanding such a telegraphic
request or promise, the money is still at the customer’s credit,
and he has a right to say what shall be done with it. The
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refusal of another cheque under the circumstan mer
tioned might therefore expose the bank to a claim by the cus
tomer damag nd this would b ¢ 1t whe |
.Fw..z;u te hgr_.!.!;. 1 about were forged « not, or if it wer

ihsequently countermanded

UEreGgrariiie TrRANSFERS

Question \ bank at E. I req ends 1
telegram to a corres and pay to A.B, ten
thousand do ) account of ( ind D
bonds.” The money correspondent to A.B
with directions to apply ) \.B ) t ap
it as directed Can the bank or its correspondent be he
respongible by 1.1 on the at the correspondent
ghould have seen that the money was applied as directed

{ nswer.—We think not I'he instructions were to pay

the money to A.B., and to inform him of the application to

be made of it If these instructions were carried out

matte ould rest entirelv between E.F. and A.B
I'rust COMPANIES

Question 569.—W do trust companies in Canada rc
quire such large paid-up capitals? How do they employ their
money ?

Lnswer.—Trust companies doubtless find that their

business and credit are best subserved by hay large capi-

tals, and paid-up rather than partially paid, because of the

liability attached to the latter. The Government returns

ghow that investments are made of the capital H
Trust Fusps Derosirep 1IN A Private BANK {
Question 570.—A solicitor or trustee deposits a client’s i
money in a private bank, without instructions from the !
parties interested. In case of loss would he be held person- |

ally responsible?

Answer.—This would depend altogether on the facts. Tf,

¢.9., there were no better place of deposit available, and the

ot e LS b i DS A N S
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wlternative would be to retain the money in his own house
at risk of robbery, and if the other circumstances made the
course one which any prudent man would adopt in dealing
with his own moneys, the trustee would probably not be un-

der personal respongibility,

UNeratMED DIviDeNDs,

Question 571 —Section 88 of the Bank Act requires a
return to be made annually of all dividends which have re
mained unpaid beyond five years. Are not such dividends,
as arrears of interest, outlawed in many of the provinces

under provisions respecting prescription ?

Answer.—Under sec. 90 of the Bank Act the liability of
the bank to repay moneys deposited, with the interest, if any,
and to pay dividends declared on its capital stock, is exempt
from the operation of the Statute of Limitations or any law

relating to prescription. This clause is retroactive.

UNITED STATES REVENUE STAMPS,

Question 572.—Has a bank in the United States any
right to require its Canadian correspondent to affix a United
States revenue stamp to a draft upon it?

Answer—We think the bank has a perfect right to lay
tlown the conditiong on which it will allow customers to draw
cheques upon it.  The correspondent must, if the drawee
bank makes it a condition of the opening or continnance of
the account, bear the cost of the stamp, and the bank may
properly require it to bhe affixed hefore the drafts are pre-

sented.

Uxiren States Stame Dury—Exriress Comrany MoNEy
(ORDERS,

Question 573.—"The express companies are not affixing
a two-cent stamp to their orders pavable in United States,
allowing the payee to meet this expense. By this means they
are attracting much of the smaller draft business formerly

done by the Canadian banks.  Are they within the Act regu-

lating this matter?
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Lnswer—If these orders are issued in Canada the
to the

American Act does not apply to the issuers, but on
drawees, who would be bound to stamp them before payment

If they were issued in the United States without being

stamped it would of course be a violation of the law
As regards the effect of this in the way of competition,

we would suppose that the payees would object to heing made

to pay the 2¢. stamp duty, and that in the long run the

harge would come back on the purchasers of the orders

Useamn Bin CiarGed To EXDORSER'S  ACCOUNT  WITH

Norice 1o Hiay, sur witnovT PROTEST

Question 57%.—1s not a banker justified in charging an

to the endorser’s account, provided there are

unpaid bill
funds, without first protesting it, if he notifies the endorscy
and would not such notice act

the Bills of

by mail that he has done so,
a notiwe of dishonour within the meaning of

Exchange Act?

The bank would certainly be entitled to charge

{nswer,
with a dishonoured

endorser’s account without protest

the endorser that the hill is dis

1he

hill, provided it notifi
honoured, Whether or not the

ent for this purpose would depend on

notice mentioned was suffi
ts terms, 1f the

latter is so framed as to indicate that the bill |
onoured by non-payment this notice is sufficient.  (See
E, Bills of Exchange Act.) It iz probable
in the letter that the bill had been

would he held to suffi

ection 49, sub-sec,
I a mere statement
charged to the customer’s account
ciently indicate its dishonour
Liasieary oF Vessen Owser vor Cost or Carco Puk-
CHASED BY THE MASTER OF THE VESSEL,
Question 575.—Can a master of a schooner, not being
owner or part owner, make a vessel liable for the cost of a
oo, giving in payment a

If he buys a

cargo of grain?

draft on a third party not interested in

the vessel, can the

holder in the event of dighonour look to the vessel or her

owners?
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Answer—We think the master has no power to male
the vessel liable for the cost of purchasing a cargo.

Time prrING wHICH A BANK Suovrp Preserve VOucHERS,

Question 576.—By section 90 of the Bank Act it is pro
vided that the liability of a bank to repay moneys deposited
and interest, shall continue notwithstanding any statute of
limitations or any enactment or law relating to preseription.
Since in an ordinary business account, not prescribed, it is
requisite that proofs of the elaim shall be produced in case of
contestation, does it not follow in view of the above men-
tioned section that a bank should preserve indefinitely all
vouchers for transactions in a customer’s account, or the

verifications of the account given by the depositor?

Answer~The point to which our correspondent draws
attention is very important. Even before the last revision of
the Bank Aet it was doubtful if the Statute of Limitations
would run in favour of a bank from the date of the last
transaction in an account—indeed it was probably the law
then that preseription of a claim would only count from the
time at which a demand had been made.

The present position of the law does in our opinion make
it more essential still that the bank shall keep the vouchers
connected with its tlt'pu.~il accounts, ]H':Il‘!it':l“_\ forever,

Nore wrrtn Two or More Exnorsers DISCOUNTED FOR TH!

Last Exvorser, wit Waiver or Proresr, Ero,

Question 577.—A note is discounted by a bank for a
customer who endorses it, waiving protest, notice and demand
of payment. There is a prior endorser on the note. The
bank did not protest the note at maturity, and the first en-
dorser was released. Is its claim against its customer good ?
He alleges that notwithstanding his waiver the bank should
have protested the bill in order that he might not lose his
recourse against the prior endorser, and that he is discharged
by their neglect to do this,

Answer~—The customer by his waiver made himself
liable to pay the note in the event of its dishonour without
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anv conditionz whatever, and this liability 1s not nmpaired it
anv wav by the fact that the prior « 01 1= been dis

arged,

SECTION T4, BANK ACT-—ADVANCES ON ASSIGNMENTS AND
Wanerouse Recerers CLEARED OFF ¥roM PPLOCEEDS 01
Bires oF EXCHANGE NEGOTIATED BY T BANK, AND

REPRESENTING A SALE oF THE Goobs HELD AS N

Question 578 \ customer, who 12 a produce dealer and
warchouseman, has advances secured hy assigm { nd
I, Ly warehouse receipts given by other wa

ho ner sells us certain bills of exchange on Englis

houses, these being secured by warchouse receipts (his own
and others) which are to be retained here by u |

goods are ordered forward by drawees. Out of the
or purchase price of the bills he pays off his advances

When the goods are ordered forwarded by the drawees we

are to exchange the warchouse receipts 1 the bills of lading
and send them on to be surrendered on payment of the drafts
We hold a written promise from our customer that he wil

give security under section T4, or by transferring to us war
house receipts or bills of lading for any advances we ma

n

(1) Seeing that new money for the bills of exchange

does not pass from us to him, except by way of credit on a
previous indebtedness, are the warehouse receipts attached
thereto validly acquired, apart from the written promise?

(2) Isthe party’s own warchouse receipt a valid security,
and if not, are we under any obligation to the drawees in
respect thereto?

3) Would the bills of lading received in exchange for

the warehouse receipts be validly acquired ?

Answer.—(1) The question assumes that the bills were
sold to the bank. If o, the rights of the bank are limited

to its rights as holders of these bills, and of the security with

them. We think there is no doubt that the securities in such




348 CANADIAN BANKING PRACTICE.

case be validly acquired.  The purchase of a bill of exchange
drawn by a customer on another party, with documents at-
tached, is a new transaction, notwithstanding that the pro-
ceeds of the draft are used to pay off a previous indebtedness.

(2) Under the Bank Act a warehouse receipt must be
given by a person not the owner of the goods. The custom-
er’s own receipt, therefore, covering his own goods, would
not be a valid security in the hands of the bank. The bank
would not, hn\\n'\vl‘. he under any nllli}.{illlllll to the drawees
with respect to the security, unless it should make a state-
ment or representation which might be held to amount to a
warranty, or unless there were fraud on the part of the bank.

(3) The bills of lading received in exchange for the
valid warehouse receipts would be validly acquired, but we do
not think that sub-section 2 of section 75 could be relied on
in =0 far as the bill of lading is substituted for an invalid
warchouse receipt.  As regards the latter, the bank’s rights
depend on the written promise referred to. If this is suffi-
cient to cover the acquisition of the bill of lading after the
negotiation of the bill of exchange, it would no doubt be a
valid security in the hands of the bank

WareHoUsE RECEIPTS,

Question 579.—1s not the description of the place where
goods are stored an essential point in a warehouse receipt?
The statement of Mr. Lash in his article (Vol. 11, p. 71 of
the Journal), would seem to indicate that the description is

necessary.

Answer.—In the statement mentioned Mr. Lash has
reference to security under sec, 74, which, to be valid, must
comply strictly with the terms of the Act. These are, among
other requirements, an assignment in the form given in
Schedule C. (which provides for a statement of the place
where stored) or in a form “to the like effect.” If a form
were used which contained no reference to the place, it could
scarcely be said to be “to the like effect.”

A warehouse receipt, on the other hand, is defined as
“ Any receipt given hy any person for any goods, wares or
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merchandise in his actual, visible and continued possession,

as hailee thereof in good faith, and not as hiz own property.”

Nothing is said as to the place of storage, and there are

only two conditions laid down: that it shall be receipt given

for goods belonging to another, and that they shall be in the

actual possession of the one who gives it

Goons HYPOTHECATED UNDER SECTION 714

Question 580.—1In advancing money on security under

T4, it is difficult to ascert

in the amount of the goods hypo

thecated. 1s the following a sufficient description: * All the
lumber (or whatever the produce may be) held in my yard
at , being all the lumber belonging to me

tuswer.—Unless the lumber or other goods can be
specially deseribed, it is best to use such a general deserip
tion as that referred to by you. In Ontario the chattel
mortgage cases have settled conclusively that a general or
blanket description, if properly worded, is valid

In this connection we beg to refer you to the article
written by Z. A. Lash, Q.C'., entitled *“ Warehouse Receipts,
Bills of Lading and Securities, under section 74 of the Bank
Act, 1890,” which appears on page 54, Volume 11 of the
Journal.,

SECTION T4 AGAIN—Goops IN WAREHOUSE, ETC,

Question 581.—A firm of commission merchants have as
part of their business a large warehouse, part of which they
use as a bonded warehouse, They sell on commission as
agents for various manufacturers and producers in the United
States and in Europe, meats, salts, agric ultural implements,
sugar, and various other lines of merchandise. Their capital
is largely invested in their warehouse, and they are therefore
sometimes obliged to borrow to settle customs duties on goods
ordered for local clients, or to enable them to carry con-
signments.  They wish to protect the bank making the
advances and purpose doing it by assigning to the bank

msed on their own

certain goods, their own property, purc
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account and sold by them from time to time to the trade
In what form can the proposed assignment be made, and in
what sghape can the bank legally accept it? Can the firm

give a security receipt seeing the goods assigned are It

their own warehouse?

Answer.~—Such security would have to be taken under
ection 74 of the Bank Act, and we do not think any of t

bove commodities come under its provisions,

Warenouvse Recerrr For Goons 1x Boxnp

Question 582.—~Can a ware eman properly issue a
arehouse receipt within the ining of the Bank Act fo
goods in bond: or, in other w , are goods in bond in the
“actual, visible and continued possession ” of the warehouse
man ?

Lnswer—~We are of opinion that a warchouse receipt

cannot be given for goods in bond, ag they are in the posses

sion of an officer representing the Crown

Customs” Act permits of the transfer of the prop

erty in the goods, and it would no doubt be practicable in
some way to get security, but it cannot be by way of ware

house receipt
Warenouse Recerers vor Goobs 1N Boxp

Question 583.—In your reply to question 582 you say
that “no doubt it would be practicable in some way to get
security  for goods in bond, but that it cannot be by way of

warehouse receipt. Would you indicate in what way you

think this could be done?

Answer.—With reference to the above it seems clear that
advances on the security of warehouse 1eceipts for goods in
bond are in a somewhat precarious pogition. There is, how-
ever, this to be said: That as between the warehouseman and
the merchant, the warehouse receipt might be held good,
and that while not under the Act a warehouse receipt which
a bank could acquire under section 73, it might possibly ac-
quire the receipt as collateral security under section 68 as
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for a debt already contracted : but in Ont voule
arise not only under the Bank Act, but atte
Mortg \ct

There is no difficulty in the matter of goods bond, in
cases where security can be taken under section 71 \1
assignment in accordance with Schedule * ( W | be quite
good whether the stuff is in bond or 1 pEsumir t to be

right in other respects

SECTION T4, BANK ACT—LoANS TO FARMERS AGAINS

le under gection 74 (2), Bank Act

(2) Would a farmer who |

v ) M ( ca n 1
siderable numbers bhe consgidered vholesale dealer in [
stock within the meaning of section 74 (2), Bank Act?

{ nswer.—(1) Not a farmer

(2) We do not think the number of cattle indled by
a farmer settles the question of his being or not being a
wholesale dealer (An attempt waz made at Ottawa to 1

de in this section a definition of the word * wholesals

the point having come up for discussion among t banke

en with the Government and afterwards in the House,

was deemed best to leave the section t

SECTION T4, BANK Acr—MEANING OF “ WHOLESALE
DEALER.

Question 585.—Section T4 of the Bank Act allows hanks

to take security from wholesale manufacturers, wholesale pu
hasers, shippers and dealers. Does this section admit of
taking security under it from those who are known a

*middlemen ?

{ nswer.—Many middlemen would be classed as whole
ale dealers, and as such would come within the terms of

gection 74, if the business engaged in were one to which the

gection applies, The (uestion could not, however, he de

finitely answered without fuller information
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PROMISE TO GIVE SECURITY UNDER SECTIONS 73, T1 AND 75

oF THE Bank Act.

Question 586.—A grain dealer gives the bank a promise
in writing to the following effect: * In consideration of the
bank making advances to me from time to time in connection
with my grain business, I hereby engage to hand the bank
as security therefor, bills of lading, warehouse receipts, or
pledges under sections 73, 74 and 75 of the Bank Act.”

Would this ¢

in the event of the custome

rreement give the bank a preferred claim

s failure?

Answer.—A written promise of this kind, unless fol-
lowed up by the actual delivery of the security, would have
no effect in the event of the customer’s failure.  We also have
some doubts whether a promise in this form is sufficient to
support the subsequent transfer to the bank of the securities
mentioned.  We think something more specific, both as to

the loans and as to the security, is necessary

SECURITY UNDER SECTION T4 oF THE BANK Acr—WRITTEN
Promise To GIVE SECURITY.

Question 587.—1In the fall of the year a firm of lumber
men make application to a bank for advances to he made
during the ensuing winter, to e¢nable them to carry on lum-
bering operations

The firm sign a written request, addressed to the bank,
which reads, in effect, as follows:

“We request you to advance us such money as may
necessary to enable us to get out about ten million feet of
lumber during the geason 1900-1901: in consideration of the
advances so to be made, we agree to give you security upon
the logs or the timber or the product thereof, and to furnis!
you, upon demand, with a cove receipt therefor, or other
gecurity under the Bank Act.”

At the time that this request is made, no money is

advanced,
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During the winter, notes of the firm are discounted by
the bank, and at different times during the season, as logs
are drawn on to the shores of a certain lake, cove receipts and
security under section 74 of the Bank Act are given,

At the time the notes are negotiated there is no delivery
of the sec urity or written promise

The written promise is anterior to any advance. The

(

ve receipts are not contemporaneous with the negotiation
of the notes, but subsequent,

Is this method of procedure within the provisions of

sections T3, T4 and 75 of the Bank Act?

Luswer~"T'he form, although somewhat general in

{s
terms, would, we think, be sufficient to support the after

acquisition of the security mentioned in it. The logs or tim

ber which could be taken as security would be limited to

the 10,000,000 feet of lumber or thereabouts * got out ™ hy

the customers during the season of 1900-1901, and the debt

for which the security might be taken would be limited to

advances made within the terms of the promise

Wakenovse Recenres

Question 588.—Referring to p

s 62 and 63, Vol. 11,

I'he distinetion hetween a

of the Journal, Mr, Lash states: *
debt and other lability is well known to the law. For in

ebt, but should

ince, the liability of a guarantor is not a «

guarantor supplement his guaranty by payment, a debt
would then arise: a bank therefore could not acquire or hold
a warchouse receipt or bill of lading as collateral security for
a liability which it might mcur as the guarantor of a cus
tomer.”

What is the position of a bank in the following case?
I'he London (Eng.) agent accepts a GO-day draft drawn by
<ome firm there under a credit established by one of the
bank’s branches in Canada. The branch gives up the draft

and receives a warchouse receipt for the goods. Is the bank

a guarantor, no payment having been made at the time ol
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acquiring the warchouse receipt, and the acceptance in Lon-
A don not maturing for some time?
Answer—"The question asked is one which it is very diffi-
{ cult to answer definitely, At one time, as stated in the
article quoted from, banks were anthorized to take the ware-
ikl it house receipts as security for a liability incurred by the hank
9 on hehalf of the holder, ete. This provision was afterwards [
! deliberately dropped, and there is nothing in the present Act
which empowers banks to acquire bills of lading or ware-
! house receipts as security for outstanding drafts drawn un-
| der letters of credit on which they are liable, and a bank’s
‘ rights to hold the documents must depend upon considera-
P tions entirely apart from the warehouse clauses of the Act.
The general clause (section 64) under which banks are
| authorized to engage in any business pertaining to banking
might be regarded as giving them power to acquire security
in connection with letters of credit, the issue of which is

| hevond question part of their recognized business, but the
concluding part of the section prohibiting the lending of
{ money directly or indirectly on the security of the goods, ex-
;f ! cept as provided in the Act, would seem to cut out such trans- |
{ actions from the powers covered by this section.
This question has been up for discussion many times,
and the conelusion hitherto has usually been that the bank’s

rights, though not clear under the Act, are made reasonably
ertain by the circumstances which ordinarily prevail. The
goods are shipped to the bank; they have never become the
property of the customer, and could not so become until he
pays the relative draft (or rather the title would not pass),
and no creditor could attach the goods while the title to them
] is in the bank. They may be regarded as still subject to the

‘ vendor’s rights, and the bank represents the vendors, having

Iy procured the payment to them of the purchase money and
{ ' taken over the goods,

This is not very satisfactory, and an effort is not unlikely

to be made to amend the Act in this and certain other

directions,

R— BV
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There is one point to which we might draw special
attention. 1f the documents were handed to the customer
and the goods warehoused in his name, the assignment of the
warehouse receipt to the bank might not give it a good title.
The best practice would be for the bills of lading to be handed
to the railway or shipping company, with instructions to
deliver the goods at some warehouse on behalf of the bank,
thus keeping the bank’s title intact throughout,

Warenovse Receirrs, ASSIGNMENTS, AND CHATTEL
MORTGAGES.

Question 589.-—(1) Section T4 of the Bank Act appears
to deal only with wholesale manufacturers, wholesale pur-
chasers or shippers. Can a bank take from others security
of the same kind and upon similar terms as if a private per-
son were making the advance? (2) Can a bank take security
of a different kind than that mentioned in section 75 from
the class dealt with by section 74, i.e., wholesalers, etc.? (3)
Can a bank take security in the form prescribed in section
73 from persons who are not wholesalers or shippers? (4)
Can a bank take security for future advances from whole-
salers, ete., in the form of a chattel mortgage? (5) Need a
bank register chattel mortgages for protection against other

creditors?

Answer—(1) A bank cannot take security such as that
described in section T4, except from persons that come within
the descriptions contained in the first and second clauses,

(2) (3) A bank can take security under section 73 or
section 68 from any debtor, whether he comes under the
deseriptions in section 74 or not.

(4) A bank cannot take security by way of chattel mort-
gage for future advances, except possibly as suggested below.

(5) A bank’s rights under chattel mortgage are precisely
the same as the rights of other parties, and they must
register securities if they are to be good against other

creditors,

c.B.p.—23
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It is probable that the security taken under section T4
might be in the form of chattel mortgage. On this point
we think the view expressed in La Banque d’Hochelaga v.
Merchants Bank of Canada case, referred to on page 382,
Volume 11. of the Journal, is sound:

“1 agree with the contentions of the plaintiff’s counsel
that in lending money to the classes of persons and upon the
security of the goods mentioned in s 74, the bank is not
limited to taking security in the form set out in the schedule,
but may take it in any manner known to the law. The sec-
tion is directed chiefly to transactions of a certain nature.
It occurs among a number of provisions defining the powers
of banks and the nature of the business which they may
transact. There was in the more general section (64) a
qualified prohibition against lending upon such security,
and section 74 empowers the bank to lend to certain persons
upon certain security otherwise prohibited by section 64.
The clause as to the form is permissive only, and was prob-
ably designed for the convenience of banks, that they might
draw up such securities for themselves without a solicitor’s
assistance, and feel that a long mortgage was unnecessary.
That clause cannot, I think, control the general enabling
powers contained in the earlier portions of the section, It is
true that T interpret section 64 as meaning that, except as
authorized by the Act, a bank shall not lend on certain
security. But this has to do with the substance and not with
the forms of transactions, and if no form were authorized it
could not be said that the earlier part of section 74 would be
inoperative.”

It should, however, be said that expressions made use of
elsewhere, where the point was not directly involved, indicate
that there may be a difference of opinion in the courts
respecting this matter,

SEcTION 74, BANK Acr—INArrLicanLe 10 PRIVATE
BANKERs.

Question 590.—Would an assignment of merchandise to
a private banking firm drawn in the form provided in
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Schedule C to the Bank Act, 1890, hold good as against judg-
ment creditors of the assignor? Does the said form of secur-
ity come under the Bills of Sale Act and consequently
require registration when taken by other than a chartered
bauk?

Answer—"The provisions of the Bank Act are applicable
only to chartered banks, and a private bank could not validly
acquire unregistered security in the form of Schedule C of
the Bank Act. In the Province of Ontario a private banker
is enabled to acquire warehouse receipt security under the
provisions of an Act entitled “T'he Mercantile Amendment
Act,” but we do not know of any similar legislation in other
provinces.

SECURITY UNDER SECTION T4, BANK Act, oN “ALL” THE
Goops IN A PARTICULAR PLACE.

Question 501.—The security under section ¥4 which we
have taken from our customers reads:

“ All the lumber in our yard situated on Victoria Street,
and also that in our yard on Peter Street.”

There is a very great deal more lumber than is necessary
to cover the advance. Would such security be good against
other creditors? Is it not defective inasmuch as it does not
mention any quantity, and could not the debtor sell prac-
tically all the lumber in each yard and still be within the
law ¥

Answer.—We do not think the description is defective.
(See Mr. Lash's article on * Warehouse Receipts, Bills of
Lading and Securities under section 74 of the Bank Aet,”
page 54, Vol. 11 of the Journal. This security would be good
against creditors if otherwise properly taken, The fact that
there is a great deal more lumber than is necessary to cover
the advance does not affect this question. The absence of a
reference to the quantity does not enable the debtor to sell
any part of the lumber assigned. The effect of the assign-
ment is to vest in the bank the ownership of the lumber
as it was at the time the assignment was given, and the
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customer would have no right to remove any lumber there-
after without the bank’s consent,

Secerity TAKEN For CURRENT ADVANCES,

Question 592.—Can banks legally take security under
section 68 of the Bank Act, to secure current liabilities
(business or accommodation paper under discount, but not
yet matured).

Answer.~There is no doubt of a bank’s right to take
security for an unmatured debt under section 68 by way

of mortgage on real estate or chattels,

SECURITY UNDER SECTION T4 oF TuHE BANK Acr, TAREN
FrOM A WHOLESALE MANUFACTURER AND WHOLESALE
AND RETalnL DeEALER IN CIGARS,

Question 593.—(1) Can a bank make advances to a
wholesale dealer in tobacco and cigars, who is also a manu-
facturer of cigars, under section 74 of the Bank Act and
Amendments ?

(2) How would you answer the above question if the
party was, besides being a wholesale dealer and manufac-
turer, a retailer of tobacco and cigars?

Answer.—(1) If he is a “wholesale manufacturer ™ of
cigars a bank can under the first clause of section 74 mixe
him advances on the security of the cigars manufactured by
him, or of the goods, ete, which he has procured for the
purpose of manufacturing cigars, 1If he is a “ wholesale
dealer ™ in tobacco in its unmanufactured state he would be a
dealer in products of agriculture under sub-section 2, and
could give security on such products.

(2) The fact that he is a retailer as well as a manu-
facturer and wholesale dealer would not affect the question,
but he could not give security on the stock bought for his
retail business.
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SECURITY UNDER SECTION GS oF THE BANK Act.

Question 594.—Would section 68 of the Bank Act per-
mit the taking of a mortgage on a vessel for a loan made
simultaneously ?

Answer-~The section referred to authorizes a hank to
take a mortgage “ as additional security for a debt contracted
to the bank in the course of its business.” The latter part
of section G4 declares that the bank “shall not either directly
or indirectly lend money on the security of any ships.” It
is clear that the power given in section 68 cannot be used in
contravention of section 64, and if the mortgage were given
simultaneously with the loan it would require very special
cirecnmstances to convinee the court that section 64 had not
been contravened.

SECURITIES UNDER SECTION T4 oF THE BANK Acrt.

Question 595.—~A bank gives credit to a grain buyer,
and arranges, for his convenience, to cash his grain tickets,
taking a note and security under section T4 covering the
grain, whenever the ameuut paid reaches a certain sum.
Would it be best for the bank to open two accounts, one for
the grain tickets [l:linl, to be credited with the ]il‘lul'w|~ of
notes when security is taken, the other for credits for pro-
ceeds of grain sold, and debits showing the application of the
proceeds of the grain on the notes? Would the security in
such a case be valid?

Answer.—There might be some advantage, in the way of
keeping a fuller record of transactions, in having two such
accounts, but we do not think that the validity of the secur-
il.\ would he affected 1]]4']'1")_\'. one way or the other. That
depends on all the facts in connection with the account, and
the mere division of the entries could not make any
difference,

The payment of the customer’s grain tickets, assuming
that he has not provided money in advance for the purpose,
constitutes the loan, which is afterwards to be secured by

assignments under section 74, It is therefore essential that
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before paying any grain tickets the bank should hold from
the customer a written promise to give security.

SECURITY UNDER SECTION 74 oF THE BANK Acrt.

Question 596.—A bank agiees to make an allowance to
Brown Bros. on the security of hogs. The hogs are the
property of the firm, but are in possession of Robert Brown, |
one of the partners. Should the assignment under sec. 74
of the Bank Act be taken from Robert Brown or from the
firm?
Answer—The assignment must be taken from the owner
of the goods, in this instance from the firm of Brown Bros.
It is not necessary that the goods should be in the owner’s
possession in order to validate the assignment, but the name
£

the person in whose possession they are should be men-
tioned, as also the place or places where the hogs are kept.

SECURITIES UNDER SECTION T4 oF THE BANK Act.

Question 597 —Can a company having a Dominion
charter borrow on the security of goods under section 74 of
the Bank Act without limitation as to the amount?

i " Answer.—1f the company is incorporated under the
Companies’ Act, and gives its own promissory notes with
security under section 74, there would seen to be no limit
to the amount which it may borrow. See amendment to
i the Companies’ Act, cap. 2%, 1897. If it should horrow
‘ in any other way, as for instance by overdraft, the limita-
tion in the Act would apply.

If the company has a special charter, its power to bor-
row would depend on its own charter, or the general law if
{ no special provisions as to horrowing were contained in the
charter.

SECURITY UNDER SECTION T4 oF THE BANK AcrT,

Question 598.—A bank advances money to buy hides,
! taking security on the same under section 74; the bank and

the customer agree that the latter may manufacture them

e
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into gloves without prejudice to the bank’s security. Will
the bank’s security cover the gloves while in process of manu-
facture or after completion, or would it be necessary to take a
chattel mortgage to protect the bank?

Answer—We think that under section 76 of the Bank
Act an assignment or security under section 74 would con-
tinue to cover the goods described in it during the process
of manufacture, and would hold the manufactured goods
after the completion of the same.

A chattel mortgage would not improve the matter unless
there were some irregularily in the security under section
T4; the assignment under section 74 could cnly in the case
mentioned be attacked on the score of its validity under the
Act, and in a simple case such as you put that risk should
amount to nothing.

SECURITY UNDER SECTION T4 AND CHATTEL MORTGAGE ACTS,

Question 599.—In section 72 of the Bank Act a lien
acquired by a bank on ships is subject to the law of the
Province. No mention of the Provincial laws is made in
section ©4. Must security taken under this section be
registered, if the Provincial laws require such registration?

Answer.—No, The powers given by the Bank Act under
section T4 override any provigions in the Provincial Statutes
respecting the registration of liens.

SECURITY UNDER SECTION T4 oF THE BANK AcT.

Question 600.—A bhank has made advances for which it
holds security, under section 74, on logs on the banks of a
certain river within a defined timber limit. The logs have to
he removed in the spring. Should the bank at the time of
making the loan take a written promise to give security on
the logs when they have been moved down the river, or will
it he sufficient to have an endorsement on the original secur-
ity to the effect that the logs therein described are now in
a certain hoom and held to the order of the bank?
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Answer.—The bank’s rights to Lold the logs as security
is not affected by their removal, and no other or further secur-
ity is necessary. A statement to the effect that the logs are
now stored in a certain boom might be 1:eful as evidence,
but other credible evidence would serve as well. We do not
think that any statement of the kind should be endorsed
on the security itself; the less that is interfered with the
better. It should be borne in mind that the original descrip-
tion must be of such a nature as to enable the bank to
identify the logs, even although their location should bhe
changed, and if any change takes place in the location of the
logs the bank should be put in possession of evidence of
the change.

SECURITY UNDER SECTION 74 oF THE BANK AcT—
SUBSTITUTED GRAIN.

Question 601.—In the case of an advance secured by a
pledge of grain, under section 74, would the security hold
good against a seizure by the sheriff under execution, if the
precise grain on which the advance was made had heen
removed, and other grain of a like character substituted?
What decisions have been given on the subject ?

Answer.—No case dealing directly with the point has
come up, but the following cases bear upon it: Bank of
Hamilton v. Noye Manufacturing Company, 9 Ont. 631;
Re Goodfellow, Traders Bank v. Goodfellow, 19 Ont, 299;
Llado v. Morgan, 23 U. C. C. P, 524. It is difficult to say
what view the courts would take in a case of substitution

~

under section 74, but if you are able to examine the cases
e able to see to what extent the

quoted you will probably 1
courts would be likely to attach the security to the substi-
tuted grain in the case you mention,

Warenovse RECEIPT SECURITY ACQUIRED FOR AN OVER-
DRAFT WITHOUT A “ WRIrTEN ProMmise.”
Question 602 —A customer’s account has been overdrawn

for some days, an advance by way of overdraft having heen

granted without having a written promise to give security.
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If a note is subsequently discounted, with a warehouse receipt
attached for the purpose of covering the overdraft, is the
bank’s title to the warehouse receipt good?

Answer.—On the bare statement of facts here submitted
we would think that the warchouse receipt has mnot been
validly acquired. It was not acquired when the loan was

made, and there was no
transfer after the loan had been made.

written promise” to validate a

Warenovse Recerer Foo s,

Question 603.—1s the following form of warehouse
receipt good from a bank’s point of view? It differs mater-
ially from the usual bank form:

“ Received in store from A.B., 83 large cheese marked
““H”’ to be delivered to the order of A.B. to be endorsed
“ hereon,

“Blanktown, 18th August, 1899, C.D. & Co

Answer.—We think this is a valid form of receipt. The
points in which it differs from the form usually employed by
banks, as for example in regard to a statement of the place
where the goods are stored, or that they are to be held until

delivery pursuant to order, are not essential.

WarenHouse RECEIPTS.

Question 604.—A, a resident of Ontario, sells to B a
quantity of goods which B duly pays for, but asks A to keep
for him until they are required. B subsequently wishes to
horrow on the security of the goods, and A gives him a ware-
house receipt for them. Can a bank, by lending money on
the security of this warehouse receipt, acquire a good title
{o the property, or would there be a flaw in it owing to the
fact that the sale had not been accompanied by a change of

possession?  No bill of sale was given.

Answer—Under the Ontario Statutes respecting Bills
of Sale and Chattel Mortgages, a sale of goods unaccom-

panied by delivery or change of possession would not he good




364 CANADIAN BANKING PRACTICE.

as against creditors of the vendor, unless there were a
registered bill of sale. The bank in the case stated would
acquire the purchaser’s title, that is a title subject to the
above defect; good against the vendor, but not against ti.e
vendor’s creditors. Of course as a basis for an advance, this
might be all that the bank requires.

WakreHouse Recerers Issvuep By A LiMrrep Liaprniry
CoMPANY,

Question 605.—Are warehouse receipts given by a lim-
ited liability company legal? If so, who would be respon-
gible if the receipts contained misstatements or were issued
in fraud?

Answer.—Such warehouse receipts would be legal if the
powers of the company under its charter were wide enough
to enable it to issue them. We could not say who would be
responsible for the misstatements or fraud without knowing
the circumstances. Each case would depend upon the cir-
cumstances surrounding it.

WaREHOUSE RECEIPT FOR GRAIN, ETC, PROVINCIAL LAws
Livaring Ricur or PLEpGES To HowLp,

Question 606.—The Quebec Statutes provide that where
a warehouse receipt or bill of lading for grain, ete., is held
as security, such grain, etc., shall not be held in pledge for
any period exceeding six months. Does this provision affect
banks?

Answer.—The rights of banks in this matter are gov-
erned by the Bank Act, which no longer limits the time
during which grain, ete.,, may be held by the bank as secur-
ity. The provisions in the Provincial Acts on this point
do not affect banks.

WAREHOUSE RECEIPTS, ETC., SIGNED BY ATTORNEY.

Question 607.—(1) Do banks take warehouse receipts
or assignments under section 74 of the Bank Act, signed by
attorney ?
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(2) If the goods were made away with, could the prin-
cipal be prosecuted criminally?

Answer—(1) We think it is the practice of banks to
take warehouse receipts or securities under section T4 given
by the customer’s attorney, and that such practice is proper
and necessary.

(2) The customer would be liable criminally for doing
away with the goods, unless he was unaware of the fact that
his attorney had given security to the bank. The attorney
would also be liable criminally if he personally should dis-
pose of the goods improperly.

WaAREHOUSE RECEIFTS GIVEN UNDER ONTARIO MERCANTILE
AMENDMENT ACT,

Question 608.—A private banker acquires security on
wheat in the owner’s possession, by a warehouse receipt which
is valid under the Ontario Mercantile Amendment Act. The
private banker thereupon eudorses the receipt to a chartered
bank as security for an advance, Is the bank’s security good,
and, if not, how can it be made good?

Answer.—The bank would not, in such a case, acquire
any rights in the wheat. It can only get security on goods
in the owner’s possession in the manner authorized by the
Bank Act. If the owner in the case mentioned were a person
authorized to give security under section 74, the bank could
make him a direct advance, on the endorsement or guarantee
of the private banker, and take direct security under sec-
tion 4.

AcquistTioN oF WAREHOUSE RECEIPTS OR BILLS OF LapiNa.

Question 609.—Which do you think is the preferable
method of acquiring title to warehouse receipts or bills of
lading; a transfer by endorsement of the party to whom the
goods are deliverable, or a provizion in the warehouse receipt
or hill of lading making the goods deliverable to the order
of the bank?

Answer.—We do not think there is any difference in the
effect of the two modes of acquiring title.
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WITNESSING SIGNATURES.

Question 610.—1s it wholesome practice for the officials
of a bank to witness the signature by mark of a customer
on a voucher for the withdrawal of a deposit?

Answer.—It is better to have an independent witness,
but this may not always be practicable. The teller who pays
the items should never he permitted to sign as witness.

WITNESSING A SIGNATURE BY MARK.

Question 611,—What does witnessing a man’s mark
imply, identification of the man, or merely that the witness
saw the mark made?

Answer. — Where the person making the mark is
described in the document, the witnessing of his signature or
mark implies prima facie that the person signing or making
the mark is the person described in the document. For
instance—if he were described as John Smith, lumberman,
of Ottawa, the implication would be that the witness saw a
John Smith, lumberman of Ottawa, sign or make his mark.
The implication would not be conclusive; evidence would he
admissible to show that the person actually signing or mak-
ing his mark was not the person described in the document.
If the person be not described in the document, then the
witnessing of his signature or mark merely implies that the
witness saw the signature or mark made by an individual
of that name. The identity of the individual with the per-
son claimed to be a party to the instrument would have to
be proven.

Horpine Fuxps oN TELEGRAPHIC REQUEST.

Question 612.—Kindly let me know if the enclosed ques-
tion has ever been revised,

“Do you consider it safe for a bank to hold funds which
are at a customer’s credit, on a telegraphic request from
another bank which is about to cash the customer’s cheque?
What would be the result if another cheque should be dis-
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d before the first cheque was presented? What if
the cheque for which the funds were held proved to be forged,

or if payment were countermanded by the drawer?”

Answer—~The answer iz still sound. Some banks refuse
to recognize a telegraphic request to hold funds under any
cirenmstances whatever,

*This is one of the practices which as a ]‘l'.h'liﬂ’ 18
found to work very well, but in theory is quite indefensible.

A bank cannot accept or pay a cheque until it is actually

presented, and notwithstanding such a telegraphie request
or promise, the money is still at the customer’s eredit, and
hie has a right to say what shall he done with it. The refusal
of another cheque under the circumstances mentioned might
therefore expose the bank to a claim by the customer for
damages, and this would be the result whether the cheque
telegraphed ahout were forged or mnot, or if it were subse-

quently countermanded.”
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RULES AND REGULATIONS RESPECTING CLEAR-
ING HOUSES.

Mape IN PursvuANCE oF THE Powers CONTAINED IN THE
Act 10 INCORPORATE THE ('ANADIAN BANKERS' Asso-
CIATION,

1. The chartered banks doing business in any city or
town, or such of them as may desire to do so, may form them-
selves into a Clearing House. Chartered banks thereafter
establishing offices in such city or town may be admitted to
the Clearing House by a vote of the members,

2. The Clearing House is established for the purpose
of facilitating daily exchanges and settlements between banks,
It shall not either directly or indirectly be used as a means
of obtaining payment of any item, charge or claim disputed,
or objected to. It is expressly agreed that any bank receiving
exchanges through the Clearing House shall have the same
rights to return any item, and to refuse to credit any sum
which it would have had were the exchanges made directly
between the banks concerned, instead of through the Clear-
ing House; and nothing in these or any future rules, and
nothing done, or omitted to he done thereunder, and no fail-
ure to comply therewith, shall deprive a bank of any rights
it might have possessed had such rules not been made, to
return any item or refuse to credit any sum; and payment
through the Clearing House of any item, charge or claim
shall not deprive a bank of any right to recover back the
amount so paid.

3. The Annual Meeting of the members shall be held on
such day in each year, and at such time and place as the




CANADIAN BANKING PRACTICT 369

members may by-law, Special meetings mav be calle
by the Chairman or Vice-Chairn whenever it 1 b
deemed necessary, and the Chairman shall call a special 1
ng enever requ 1o do g0 In writ by three )
members

{. At any meeting ea member may be represented by
one or more of its officers, but each bank shall have one

5, At every Annual Meetin

t a Board of Management who shall hold office ur the

o there shall be elected by
next Annual Meeting, and thereafter until their successors

ire appointed I'he shall have the general oversight and

management of the Clearing House. They shall also deal
with the expenses of the Clearing House, and the assessment
made therefor. In the absence of any member of the Board
of Management he mav be represented by another officer of

ink of which he in oflicer.

6. The Board of Management shall at their first meeting
after their appointment, elect out of their own number a

y-Treasurer, wl

(‘hairman, a Vice-Chairman, and a Secr

shall perform the duties customarily appertaining to thes

flices

I'he officers so selected shall be respectively the Chair

man, Vice-Chairman, and Secre Treasurer of the Clear
ing House,

Should the bank of which the Chairman is an officer
his powers and duties shall,
itter, be exercised by the Vice-Chair

be interested in any matter,
with respect to such n
man, who shall also ex ¢ the Chairman’s duties and

powers in hi absence.

%. Meetings of the Board may be held at such times as
the meetings of the same may determine. A special meeting
chall be called by the Secretary-Treasurer on the writter

ber of the Clearing House for the con-

requisition of ar
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sideration of any matter submitted by it, of which meeting 24
hiours’ notice shall be given, but if such meeting is for action

under Rules 15 or 16, it shall be called immediately.

8. The expenses of the Clearing House shall be met hy
an equal assessment upon the members, to be made by the

Joard of Management.

9. Any bank may withdraw from the Clearing House
by giving notice in writing to the Chairman or Secretary-
Treasurer between the hours of 1 and 3 o'clock p.m., and pay-
ing its due proportion of expenses and obligations then due.
Said retirement to take effect from the close of business of
the day on which such notice is given, The other banks shall

be promptly notified of such withdrawal.

10. The Board of Management shall arrange with a
hank to act as clearing bank for the receipts and disbursement
of balances due by and to the various banks, but such bank
shall be responzible only for the moneys and funds actually
received by it from the debtor banks, and for the distribution
of the same amongst the creditor hanks, on the presentation
of the Clearing House certificates properly discharged. The
clearing bank shall give receipts for balances received from
the debtor banks. The Board of Management shall also
arrange for an officer to act as Manager of the Clearing
House from time to time, but not necessarily the same officer
each day.

11. The hours for making the exchanges at the Clearing
House, for payment of the debit balances to the clearing
bank, and for payment out of the balances due the creditor
banks, shall be fixed by by-law under clause 17. On com-
pletion of the exchanges, the balances due to or by each hank
shall be settled and declared by the Clearing House Manager,
and if the clearing statements are readjusted under the pro-
visions of these rules, the balances must then be similarly
declared settled, and the balances due by debtor banks must
be paid into the clearing bank, at or during the hours fixed
hy by-law as aforesaid, provided that no credit balance, or
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House for the time being, and =u ( irman and his
I n office from time to time shall be a ereditor of and
entitled to re ( ¢ said debit balance, and interest thereon
from ¢ default ank.  Such balances, when received by

the said Chairman or his successor in office, shall be paid by
him to the wring bank for the benefit of the banks entitled
thereto

12. In order that the clearing statements may not

unnecessarily interfered with, it is agreed that a bank object

1 1 1 through tl learing House,

ing to any item delivered to 1t

to any charge against it in the exchanges of the day, shall,

fving the Clearing House Manager of the objec-

bef noti
tion, apply to the bank interested for payment of the amount
of the item or charge objected to, and such amount shall

thereupon be immediately paid to the objecting ank., Should

vment not be made the objecting bank may notify t

| Clearing House Manag f such objection and non-payment,

l C.B.P.—24

—ﬁ
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and he shall thereupon deduct the said amount from the
settling sheets of the banks concerned, and readjust the
clearing statements and declare the correct balances in con-
formity with the changes so made, provided that such notice
shall be given at least half an hour before the earliest hour
fixed by by-law, as provided in clause 11, for payment of the
balances due to the creditor banks.  But notwithstanding
that the objecting bank may not have so notified the Clear-
ing House Manager, it shall be the duty under these rules
of the bank interested to make such payment on demand
therefor being made at any time up to 3 o'clock: provided,
however, that if the objection is based on the absence from
the deposit of any parcel or of any cheque or other item
entered on the deposit slip notice of such absence shall have
been ;:i\vll to the bank interested hefore 12 o’clock noon, the

whole, however, subject to the provisions of Rule No. 2,

13. All hank notes, cheques, drafts, bills and other items
(hereafter referred to as “items™) delivered through the
Cl
be received by such bank as a trustee only, and not as its

ing House to a bank in the exchanges of the day, shall

own property, to be held upon the following trust, namely,
upon payment by such bank at the proper hour to the clear-
ing bank of the balance (if any) against it, to retain such
items freed from said trusts: and in default of payment of
such balance, to return immediately and before 12.30 p.m.,
the said items unmarked and unmutilated through the
Clearing House to the respective banks, and the fact that
any item cannot be so returned shall not relieve the hank
from the obligation to return the remaining items, including
the amount of the bank’s own notes so delivered in trust,

Upon such default and return of said items, each of the
other banks shall immediately return all items which may
have been received from the bank so in default, or pay the
amount thereof to the defaulting bank throngh the Clearing
House. The items returned by the bank in default shall
remain the property of the respeciive banks from which they
were received, and the Clearing House Manager shall adjust
the settlement of balances anew,
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given the Clearing House Manager shall comply therewith

adjust the settlement of balances anew, and the settle

ments of tl shall thereupon be made

directly ed,
16. Should any case arise to which, in the opinion of

Board of Management, the foregoing rules are inapplic

e, or in which their operation would be inequitable, the
Board shall have power at any {ime to suspend the clearings
settlements of the day: but immediately upon such

on -the Board ( a meeting of the members of
t (‘learnn House i ch  me I'¢ 18 may be
CCOSS
4 1 Cle o House W ing, « 1 1
LLe | tanis=hed na endac rule and regu
1 1 \ L1 overnment ol 1s menix not mecor en
these es, and ma therein amor er things
(1) The name of the
(2) The number of members of the Board of Man-
agement and the quorum thereof;
(3) The date, time and place for the Anr
Meet ng.
(4) The mode of providing for the expense
(learing House;
(5) The hours for making exchanges, and for pay-
ment of the balances to or by the clearing bank;
) (6) The mode or medium in which balances are
to be ]y;nnl,
Any by-law, rule, or regulation passed or adopted under
this clause may be amended at any meeting of the members,

provided that not less than two weeks’ notice of gsuch meeting,

and of the proposed amendments, has been given.
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If purporting to be made by some one on behalf of the
endorser, it must indicate by words that the person signing
hag been authorized to sign; exr gr.,, “John Smith, by his
attorney, Thomas Robinson,” or “ Brown, Jones & Co., by
Thomas Robinson, their attorney,” or * Per Pro. or P.P. the

Smith Brown Company, limited, Thomas Robinson.”

IRREGULAR I NDORSEMENTS,

3. An endorsement, other than a restrictive endorsement,
which is not in accordance with the foregoing definition of
a regular endorsement, or which is so placed or worded as
to raise doubts whether it is intended as an endorsement,
s an irregular endorsement within the meaning of these

Conventions and Rules,

RESTRICTIVE ENDORSEMENTS,

| . ,

Section 35 of the Bills of Exchange Act defines a

restrictive endorsement as follows :—

“An endorsement is restrictive which prohibits
the further negotiation of the hill or which expresses
that it is a mere authority to deal with the hill as

i therehy directed, and not a transfer of the ownership
thereof, as for example, if a bill is endorsed *pay D
only,” or “pay D for the account of X, or ‘pay D or
order for collection,” ™

The following further examples shall be treated as
restrictive endorsements within the meaning of these Conven-
tions and Rules, without prejudice, however, to their true
character, should the question arise in court, viz, :—

“For de posit lvH|A\ tocreditof .......coovivniinn., -
O GOPORILAN. o voc 2 00 hank to credit of ...... .
“Deposited in ........ bank for account of ........ -
G 1) | | e bank.”
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hy virtue of these Con
|

ventions and Rules, be deemed to have guaranteed such

senting bank shall ipso facto, and

endorsement in accordance with section 5 thereof, and shall

be liable to the paving bank to the same extent as if such
| | upon the item, but pay-

antee had been actually p
nt mav. notwithstanding, be refused until the restriction

be removed
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IrreGurARLY ENxpORsep ITEMS,

8. If a bill, not cheque, bearing an irregular endorse-
ment as above defined, be so deposited or presented, the
depositing or presenting bank shall endorse thereon the guar-
antee referred to in section 5 hereof, but payment may, not-
withstanding, be refused until the irregularity be removed.

Lerrers or Crepir, Devosit RECEIPTS, ETC,

9. When a letter of credit, deposit receipt, or other item
not negotiable, and to which the provisions of the Bills of
Exchange Act do not apply, is so deposited or presented, a
receipt and indemuity in the following form, or to the like
effect, shall be written or stamped thereon, signed in writing
by an authorized officer of the presenting or depositing
bank, viz,:

“ Received amount of within from the within named

bank, which is hereby indemnified against all claims here-
under by any person.”

AGREEMENT AS T0 PRACTICE.

10. While it is understood that in general, for conven-
ience of the depositing or presenting bank, no objection will
be made to a restrictive endorsement, or to an irregular
endorsement if the guarantee above provided for be given,
vet in view of the responsibility which a depositing or pre-
senting bank incurs in connection therewith, cach bank
undertakes to make all reasonable efforts to have all endorse-
ments on items deposited or presented by it made regular in
order that its customers and the public generally may ulti-
mately be led to adopt a regular and uniform system.

It is also understood that endorsements regularly made
within the meaning of these Conventions and Rules shall not
be objected to except for special reasons to be assigned with
the ohjection.
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17. Amount of a bill expressed only in figures ......ooovvunn, 16

18. Ante-dated acceptance S PR S ST L ST S0 17

Appropriation of payments. See Payments.

19, Assignments of book accounts .........ciiiiiiiiiiiane 17

Assignments indefection 74 of the Bank Act. See Ware-
house D S'®Ltg gnd Assignments

20. Attorney, Aceceptunce of draft hy Draft presented after

attorney's d 18

21. Attorney, correct form of signature by T Y Tl . 18

. Attorney signing warehouse receipts, ete, ........vvui . 10

. Bank “agents” and ‘‘managers” ......cciciiiiiiiniann 19
24.5. Bank draft—Right of issuing bank to stop payment at

request of the purchaser ........ecovvvvinnens 9, 20

26. Bank holidays, Tegal .......coovivianns 21
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278, Bapk 1080Y OVAMER v s vvi0sobiion inais i ness sawintng 21, 22
). Bank notes issued in excess aid-up capital, Circulation
Redemption Fund .isvcviensvnsssssssscsnessoossse 22
30. Bank notes—Redemption when mutilated .............0. 22
Bank stocks, See Stocks.
. BonkINg BOUS +o500isawnseinses 23
. Bank notes—Banks not under legal obligation to accept
another hank's notes in payment of a bill ...... o 28
3. Bank notes circulated in a district where the issuing bank
is not represented—Should the circulating bank redeem
s T £ WO P e ey S T 25
34. Bank notes, Fraudulent issue of, to a friendly depositor by
a bank on the eve of failure ........... 4 26
0. Bank notes—DMust they be aceepted if tendered in payment
OF & QDR s vs sunnns s s bt Prs e e eEmvyssssees ey 27
36. Bank notes, old issues of Canadian ...........coivvvivans 28
37. Bank notes paid at a discount by agencies of issuing bank
in foreign country ............ N SR M9 2
38. Bank notes partially destroyed, Redemption of .......... 28
39-40. Bank notes, Redemption of .......coiiviiviiniviiiinns 20
41. Bank statements, Government, Loans to directors and
ol BEME o iiviiciisabirrasRRs s iseEsavRB A EY 30
42. Bank stock, Right of executors to invest in new issues .... 31
43. Banking etiquette when there is no clearing house ... 32
44. Banking hours—Standard and solar time .......o0000uun 32
Bill. See also Aceeptance, Cheque, Collection, Draft, Note.
45. Bill accepted by attorney—Right of bank to retain power
OE-BUEITRRY o chisiies iio /sl A SRS BRI EES CUE B PSSO ¢ 33
46. Bill accepted by collecting bank on power of attorney 34
47. Bill accepted by two drawees—Right of bank at which bill
is domiciled to charge it to the account of one of the
AURAONE 150 T eh SRR AR SR AT AR AN S 35
. Bill accepted by two of three drawees . ......covvivveennn 35
40. Bill accepted payable at a bank where acceptor has no
account—Bank not bound to receive money therefor.. 30
50. Bill accepted payable generally — Rigl‘.\l of acceptors’
bankers t0 PAY sseevvorssnnnsns R LAREERER R 36
51, Bill accepted payable at later date thap pr.-' ..., with con-
sent of prior parties .........000 O 36
. Bill accepted under power of attorney—Right of bank of
domiciliation to retain the power of attorney ..36, 37
Bill altered. See Material Alteration.
. Bill——Amount expressed only in figures .............0000n 30
. Bill dishonoured—Noting ......coovvvvvveivrresrronanes 39
. Bill dishonoured, Return of, on day following maturity.... 41
. Bill drawn *“ at sight with one day's grace” ............ 41
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68
69,
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89,
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7. Bill for collection—Assignment by drawee for benefit «

., Bill of lading to order of bank—Delivery of goods by

. Bill payable in sterling “ at the current rate of exchange "

INDEX.

Bill drawn at three months 't of collecting agents to

present for acceptance until near the date of maturity—-

Bill drawn “on demand" presented some days after date
Of RCCOPLANCE ..o srsansonss P AR
Bill drawn on two or more drawees alternately or in suc-

BROLNOPL s v svis avinsunssaviseave sass s iy 80,
Bill drawn payable “two and one-half months after date™

nee),

Bill drawn to mature 31st October (including g
accepted “ payable 31st October " ces ave
Bill drawn under letters of credit, payable at the current

rate of exchange for GO-day bills
creditors before maturity of bill

3ill for collection recalled after having been marked good.

3ill for collection—Should be endorsed by bank sending

Bill held overdue by collecting bank on instructions of owner

Bill not accepted—I"ayment for bank for its customer

. Bill of exchange accepted with bill of lading attached—

Goods not up to sample ......iiiiiriiieiiiiianes
3ill of exchange payable to a married woman in the pro-

vinee of Quebec

75. Bill of exchange—Requirement as to the “ sum certain in

money " SRS RV A SR P R I ’ A
76. Bill of exchange—Time of payment depending on arrival of
HOOAR s:asnvsmonasayvunenee woanesodion b ens
T1-8. Bill of 1ading 88 SeCUBItY . ovovavvvasscyssnssssses s ob
79. Bill of lading obtained from a carrier by fraud and held by

a third party as security for an advance ..........

to someome else .......cciciiiiiinariaiiesenenan

. Bill, Partial payment of—Rights of holders against prior

party

Bill payable in sterling drawn in Cenada—IHow payable.

09

Bill payable in * months and-a-half after date™ ......
Bill protestable only on day of maturity ...........ooen0
Bill received for collection with * no protest™ slip attached
—No instructions in accompanying letter ...........
Bill sterling—Rate of exchange .......... AN 63,

Bill, Unconditional acceptance by drawee ..............

r
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94. Bills of Exchange Act—What is meant by *“the time of
DRI Y cwipi s s A R A A 64

05. Bill payable with exchang

exchange 65
96. Bill presented for payment after

|\ O 65

07. Bill, Power of attorney to accept, signed by an attorney .. 66
Bill, Protest of. See Protest
Bill requiring presentation by mail. See Presentation by Mail.
! 08. Bill sent for collection by an indirect route .............. 68
99. Bill sent to private bankers for collection ..... RPN SR NN 67

100. Bill of lading in favour of “J. Smith & Co., Demarara,

notify J. Smith, N.Y." 68

101, Bill unpaid—Charged to endorser’'s account with notice but
without protes 60
4. Book accounts, assignment of K
. Books on banking subjects 70

Books of a corporation. See Sharcholders.

106. Borrowings of a corporation in excess of its powers ...... 70
107. Borrowing powers of joint stock companies .. 71

108. Branches of banks—Interest to be paid same when self-
PADDORUBR o557 63 550 s UM 080 AA hw bs bbb S0 71

Canadian bank notes. NSee Bank Notes.
109, Canadian Bankers' Association—Clearing House Rules,... 72
110. Canadian Pacific Railway pay cheques ........co0vvvivens 72
111-2. Certification of a cheque—"* Good for two d . 0% T8
113, Certification—Right of bank to refuse to o 76
5 | 114. Right of bank to cancel certification after delivery ........ 77
n 115. Right of drawee bank to refuse payment on the drawer’s
instructions ... : 78
116. Crossed cheques W 78
117. Changes of bank officials ..... . . sss 18
118. Chattel mortgage on growing crops where lands m
10 ANOLHET PEPRON . osvrissasiaavnnssvosssvisvoss 5 1]
Cheque, See also Bill,
119. Cheque altered by drawer after certification ki
120. Cheque—Amount in figures only .....viviiinnarvncennns 80
121. Cheque cashed and lost in mails—Notice to endorsers..... 81
122. Cheque cashed by branch of a bank other than the branch
on which it was APAWD ..oeessisscevsssrosvonsnenne 82

Cheque certified, See Certification.
123. Cheque certified payable to the drawer's order—Subsequent
garnishment of funds at credit of account ........... 83
124. Cheque certified—Responsibility when bank fails before
payment of
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159. Cheque paid—Can a bank retain ......cooiiveiicianasans
160. Cheque, Partial payments endorsed on . ...vvvivierirnns
161. Cheque payable at future date
162, Cheque payable only after a certain date
1t

. Cheque payable only on the personal endorsemer

PAYEC ooosovssnssnsssosssosas soonessnsensessaosss 103
164. Cheque payable to A. B. on the endorsation of C. D, ...... 104
165. Cheque payable to “bearer” .......cecivvveveesrnnnnnns 104

166. Cheque payable to “ bearer” drawn on outside point—
Bank’s right to refuse negotiations without endorsement 105

167. Cheque to bearer endorsed to “order™ .....iiininiinnes 105
168. Cheque payable to “cash or order™ .....vviiiiinvinnnnns 106
16Y. Cheque payable to deceased insolvent .........covvvunees 106
170. Cheque payable to John Jones, paid to another party of
CHAE BABER 5006050000 401d HOSTHEEES 06 CEAN AR W20 W 107
171. Cheque payable to “John Smith, guardian for Maud 8.
Brown,” endorsed * John Smith, guardian”™ .......... 107

172. Cheque payable to James Smith, overseer,” endorsed

HTamen Bmith® ..ovcovssssnivoscaissosvevasnassss
173. Cheque payable to “ Mrs. John Smith.” Endorsement.

174. Cheque payable to *“ Mrs. Smith."” Endorsement .........

175. Cheque payable to “order” altered to * bearer " by drawer
RESEE Being BIRE ; uxisuvnarnrsnsanenssveensssyse 109

176. Cheque payable to order, endorsed by the payee ** without
109
.+ 110

178. Cheque payable to order, not endorsed—Endorsement of
BOPOCE BOREEE: oo vicaianvanss s o B yoTR v as N ETNaT Ty INe 111

179-80. Cheque payable to order—Right of drawee bank to de-
mand endorsement .......covi0c0nv0srsniennns 112, 113

181. Cheque payable to order—Right of drawee bank to demand
endoTaement OF PRYOR oo sirssavossstsiasboness sves 308
182. Cheque payable to order, deposited unendorsed ........... 114

183. Cheque payable to and presented by an insolvent—Should
BESKDEF 50015y assaness iy sy Sl EEs g e s s Oy o¥s 115

Payable to John Smith, Collector of Customs, endorsed by
the assistant or acting collector. See Endorsement,
184. Cheque payable to —Identity of payee ...... 116
185, Cheque payable to “self” with words “or bearer” scored out 116

Ram Jones
186. Cheque payable to secretary of an organization personally,
for goods sold by the organization, negotiated by a bank
and dishonoured—Recourse of holder ............... 116
187. Cheque payable to Stephen Jones and Mrs. William Smith,
endorsed “ 8. Smith " and * Sarah Smith,” sent for col-
lection to drawee bank and protested on account of
irregular endorsement ........c00000i0n seeeesesesene 117
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191

204
205

207
208,

200.

210

211,
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INDEX

Cheque presented for payment by a debtor of the drawes

bank 118,

Cheque presented for payment after drawer’s death
Chegue presented for payment—Due diligence
Cheque received from customer on deposit with prior en-

dorsement forged

3. Cheque returned unmarked by drawee bank, for proper

endorsation—Funds withdrawn before re-presentment
Liability of the bank SR e e e

Cheque—Rights of holder against the drawee bank

Cheque sent for collection and lost in the mails

Cheque signed by attorney—Depositor's name being written
without the addition of the attorney's name

Cheque, Stop payment of aen

Cheque, Stop payment of a marked 5 oo kn

Cheque—=Stop payment of same when certified through an
oversight vane cens sessnrsesseseenas

Che Stop payment—Right of a person other than the
drawer to stop payment . e . .

Cheque—Stop payment of—Subsequent negotiation by third
party in good faitl

Cheque taken on deposit and returned dishonoured —Right

of banker to charge a portion of amount to customer's
private account where there are insufficient funds in

business account

Cheque I'elegraphic request to hold funds

Cheque, The acceptance or certification of

Cheque to drawer's order—Right of bank to have it endorsed

Cheque torn across and pasted together

Cheque undated and postdated g 8 S s ¥ .y

Cheque unmarked, received on deposit by the bank on which
it is drawn—R

ght to recover on finding that there are
DO LUDAB «ius s ivvoisnnsy A e

Chegue with blank space before amount 5

Cheque without words “or bearer™ or “or order” after

payee's name 3 ) oo

. Cheques—Signatures on same when individual concerned is

transacting business under trade name ..............
Circulation. See Bank Notes
Circulation redemption Fund, Over issues of benks. See

Bank Notes

. Clearing house rules—Returned items ................ .

Cloating Bouso: sySOMIB . iv.o0is snwmsaststivedis SOP

Collateral security, insurance policies as.  See Insurance.

. Collecting agent, liability of 5 SN A ST RAD "

Collecting agents, responsibility of banks for ........... "

P

385
AGE.
121
190

131

132

132
133

138
133

134

135

135

135

136
137
13

138




386 INDEX.
QUESTION. PAGE,
218, Collection rates-—A question in banking etiguette ......... 1390

0. Collections— Negligence on part of collecting bank 139

Collections requiring presentation by mail. See Presentation
by Mail.

220-1. Collections sent to private bankers ..........cc000s 140, 141
222, Combinations lodged with another bank ......cviviivanns 142

290)

230

Company-—See also Joint Stock Company.
Company, Signature of, without name of signing officer. ... 142

Company’s account operated by agent. See Principal and

Agent.

3 l‘-unp'lnit-\ Joint Stock, powers of officers ..........0000 142

“ Conditional Sales " notes. Sece Lien Notes.

. Copies—Press v. Carbon ............

Currency of Canada, convertible

. Currency, par value of foreign .......

Current rate of exchange, See Bill.

Days of TR TR i ] e AP e ) 145

Dec Notice

Debentures held by bank as collateral security—Neglect to
present Zoupons promptly .....iieriiisriiisiseiiens 145

» of a customer

Debentures issued without coupons ......covvivviinnnncns 146
Deceaged depositor.  See Depasitor.

31. Delivery of note without endorsement—Can a holder enforce

232.

oaa

234,

238.

. Deposit in name of A. B, for (

payment without payee's signature, and is maker pro-

tocted 1o DAYIBEY i eiveinsinenimanssevessersessss 146
Deposits between banks at points where there is no clearing

NOURE: s sserssmrensins
Deposit for benefit of a minor
Deposit from & MINOP .cvsievssnssiassssossonsnse
D.—Right of A. B.'s (-n-dnor

to garnish the MOBEY «ocvsnsrssisssssssssssssssvnsss 148
Deposit in‘name of A. B., payable in case of death to C. D. 148
. Deposit in name of A, B., sheriff, or C. D., trust account—

Right of bank to charge personal acceptances thereto.. 149
Deposit in name of a deceased party “in trust "—Executor's

right to WiIthraw ..icesessvvesssnsvrnesssnsnescany 149
Deposit in name of two or more parties. See Joint Deposits.

., Deposit in name of a deceased minor ......ocovviviiinnes 150
240. Deposit in name of MINOT .. oiivvvsessvsesvssssssnsnsse 150
241. Deposit in name of deceased executor PO )
242, Deposit in name of “estate of John Smith "—Smllh still

BYRER oo ibipssiaiensn biondeivath snanaassevanae 151
2434, Deposit in name of two trustees — Withdrawal by one
LPUIDOE wsivisncnusaraasoessRs e nned 0o 151, 15,

245-6. Deposit in name of Job Smith, shenﬂ or Job Smith,

e R T T e 152,
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247. Deposit in name of John Swmith in trust for 8, Fire
I

248, Deposit in name of Mary Brown, administratrix, John

of beneficial owners to control 153

Jones, attorney—Right to control 5 . T |
Deposit receipt, endorsement on,  See Endorsement
Deposit receipt lost See Lost

240-561. Deposit receipt—Negotinbility sk 154, 155, 157

Deposit receipts—Duty of bank when loss or destruction
proved AR . " 8 G . 157

. Deposit with private banker guaranteed by a bank—Validity
of guarantee ,.......c..0s . WiN/e AR e R 50

204. Withdrawal permitted on a legal holiday—Cheques against
the same being afloat . SN SR NG 150

255. Cheques—Right of bank to pay at another branch than the
me at which received, under letter of probate ......... 160
Depositor, deceased—Requirements of sec. 84 of Bank Act.. 160

. Depositor, deceased—Funds of a society at credit of . 161
rrating two accounts—Right of bank to set off 162

259. Depositor, right of bank to hold funds at credit of, against

unmatured obligation .......... F .. 162

. Depositor o

260, Depositor under influence of liquor, refusal to pay deposit 163
Dishonoured bill. See Bill
Dishonoured cheque. See Cheque.
261. Dividends—Right of directors to pay same ............... 163
Domiciliation of bills, See Acceptances
262. Dominion Government, business transacted for, by banks .. 164
263. Dominion legal tender notes—How payable 3o 164
264. Dominion legal tender notes—Payment of, under sec. 57 of
KRR IVIIRRR"AOE | i xce 50 0res reiwmnsivgmwpseceraneansnpeas TP
265. Dower—I)oes signature of a married woman on a note
secure her dower to the holder ................ vesss 165
266. Dower subject to mortgages existing at date of marriage.... 166
Draft. See also Aceeptance, Bill, Note, Bark Draft.
267. Draft accompanied by bill of lading for payment—Surrender
of documents to enable drawee to examine goods ...... 166
268. Draft, demand, with bill of lading “ for payment" attached
Goods delayed in transit ... .. 000 oo 167
269. Draft dishonoured—Right of bank to charge a portion of
amount to customer's ' private "
Draft lost. See Lost,
0. Draft—I'ayment of original after duplicate has been paid— 168
. Draft purchased from a bank—Death of purchaser before
delivery of draft .......coosvovncannssnsossonasssna 168
2. Draft—Responsibility for delay when no advice received... 168

account, if necessary.. 167

1.P.—254
C.B.P.~204
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273. Draft, sight, left with drawee for 48 hours -—— Date of
acceptance ..... SR AVI S BRED CUEA BT PSPPSR VS 169
274, Draft with bill of lading attached, negotiated by a bank—
Recourse against bank if goods not as ordered ........ 16H
275, Draft with bill of lading attached—Should collecting bank
permit drawee to examine goods ........... . .. 170

276. Draft with the amount in figures different frnm (hnt in
the body .....
277. Draft with drawee's address wrongly given—I'rotest ..

278. Draft—Wording of same ........

Endorsement. See also Cheque.
279. Endorsement above signature of preceding endorser ...... 172
280, Endorsement—A complicated case ......ccovvieiiniinians 172

281. Endorsement by assistant collector on cheque payable John
Smith, collector
Endorsement by attorney, correct form. See Signature.
Endorsement by rubber stamp. See also Stamped Signatures.
282-5. Endorsement by rubber stamp .......c0000000 176, 177, 178

orsement for accommodation. See Accommodation.

ndorsement for a company by an official, Proper form of 179

287. Endorsement for a firm by one partner ..........ccc0vuunn 179
268, Endorsement 2o8ged o v vvveinvininiesniikovassnnias 150
280. Endorsement forged—Claims arising therefrom .......... 180
200. Endorsement forged.—When and by whom notice of forgery
must be given ........... SRR RT NS TSR 181
291, Endorsement forged on a cheque—Right of drawee bank to
recover from last endorser .....iecnireieiiiiissanne 182
292, Endorsement necessary to complete title, Missing ,,....... 183
Endorsement of deposit receipts. See Deposit Receipts.
Endorsement of cheque payable to order, Right of drawee
bank to demand, See Cheque.
203. Endorsement on deposit receipts, Effect of ............... 184
204-7. Endorsement, Rules respecting .... 185, 186, 187, 188
208. Endorsement stamp, “ Pay to any bank™ ............ ... 188

200. Endorsement—Without recourse ............ccviveenens 188
300. Endorsement—A. B. on cheque to A. B., asurer, or A, B.,
Executor '
301. Endorsement—B, B, Smith on cln-qm-
A Bofth civecosssnsins Gessavaveisee
302. Endorsement—Bonshaw Creamery Ln‘ being thn Bun~hu\\
Dairying Co. on cheque payable to Donshaw Creamery
CO: ssdssursrsantssansss SISV Es p0eETRS B0 Hinn s 18D
303. Endorsement — J. Smith on wlwquv
Smith . 190
34, Endorsement—John \uulh. secrets Jnn-w \Lmuf.uturmg
(0. on cheque to John Smith ........ SN S T T |
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Jones Mar ( per W. A. Jones . 103
Jones, ttorney n cheque payable to Jones
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rsed—no written power of attorney 1903
nt—=\N es and Sarah Smith on cheque to order
of Stephen J and Mrs. William Smith—Cheque f
warded for tion to wee bank and protested by
the tt I f irregular endorsement 14
Endorse See t
Endorser—nill ol t account with notice but with
1t protest 106
Eng er, | it f, to the drawee of a clieg 106
Endor Liability of notes payable 197
Endorser irity held t Right to bene
thereof 197
lorser Right f 197
Executor t to give power of attorney to another 108
Excentors,  See also Deposit
Executors Authority to give renewal of a note made by
testator N \aofte
Exeentors, Powers and responsibilities of o b0 sl e 198
Executors, right of, to invest in new issues of bank stock
See Bank St
Express company employed as collecting agent L]
Express company—Delivery of money parcel tendered afte
banking hours S RdD S RAR DA 200
Forged cheque paid by ee bank > i 200
Forged endorsement Cheque and Endorsement
Garnishment ('an salary be garnished when drawn at
irregular dates PRI v xomd M A oo 201
Garnishment, Writ of, lodged with a bank on which a
cheque has been issued in a debtor's favour 201
Garnishment, Writ of, served on the maker of a note by a
creditor of the original payee 202
Goods sold in England by Canadian firm, be drawn for
plus expenses—Form of draft 202
Grand Trunk Railway pay cheques ...o.ovvvniiininrannaas 202

Guarantee given to a bank for liabilities of a customer with

whom the gnarantor sul
-30. Guarantee written on a
Guarantor, See Principal

wequently ¢
bill or note
and Surety.

nters into partnership

...... 204, 205

Holiday—Deposit permitted to be withdrawn on a holiday,

heques being afloat

207
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332. Holiday, Legal—Right of bank to transact business on a
DAY "o VA AR U RRRTIR R Dol ieobs s O 208

Hours at which bills may be protested. e Protest.
Hours, Banking
4. Hypothecation of goods to banks

335. Identification of the payee of a cheque—Liability of a bank

for refusing to pay without identification .,.......... 210
J36-7. Identification of the payee of a cheque—Responsibility of

the party identifying ........ R R R A S 211, 212
338-41. Identification of the payee of a |heque-——lhut of bank to

PeQUIDG; BRC: siissiesiisnninaaesE R ess 212, 213, 214
342, Index number—Meaning of same 215
343. Individual using trade name ........cco00vvevenrsecnes 215
B WA DR 05 T e A B o R e B B e T Som i i S 215

Insufficient funds for a cheque. See Cheque.
. Insurance and assurance

. Insurance certificates accompanying bills of lading ....... 216
7. Insurance on hypothecated goods—Should the bank require
transfor of InERIRDCS «.suveivissiinnisaasesini 216
348. Insurance on hypothecated goods—Insurance under ware-
houseman’s general PoliCy ...ccevcescrevtosrversvans 217
349. Insurance payable to a bank “ as its interest may appear” 218
350. Insurance policies as collateral security .............. . 218
351. Insurance policies on hypothecated goods—Transfer of [nh
cies or hypothecation of goods without consent of insur-
SN0 COMPARY cccvcseconsscsesseosaesesis 218
352, Interest, Legal rate of 220

Interest, note payable with, failure of bank to collect in-
terest. See Note,

. Interest on daily balance—Method of computing
Inteidet, The ALt PODISHIDR s« o5 0aisynssersvavsssns
. Joint deposits—Both depositors deceased
Joint deposits—DBy executors ..
Joint deposits—Partnership account—Rights of sur
PREIDOE isiois vansidnasai e sows v iase paIREIEREIA
358. Joint deposits, Succession duty on, in event of death of one
L SONDOREEIE" £.2.0 .0 214 v 55 okl olil% ol baio B/l 50T B m wie

359-63. Joint deposits—Survivor's right to deal with deposit.

225, 226, 2

Jy
364. Wording of the account . .
Joint stock companies. See also Companies, Joint Stock

Companies,
365, Joint stock companies—Authority of officers to accept bills,
366. Joint stock companies, Bills of, accepted by attorneys and
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367. Joint stock companies—Limitation of borrowing powers. ..
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