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THE LEADING STATUTES AS T0 COSTS.

At common law costs were not recoverable eo nomine
either by plaintiff or defendant. They were generally con-
sidered by the jury and estimated in the amount of damages.
If the verdict was for defendant plaintiff was amerced to
the king pro falso clamore (8 Bl. Com. 399.)

The statute of Gloucester, 6 Ed. 1, ¢. 1, passed in 1278,
in substance enacts, that the demandant shall recover da-
mages in certain forms of action specified, and that the
demandant way recover against the tenant the costs of his
writ purchased, together with the damages; and that the
act shall hold place in all cases where the party is entitled
to recover damages.

Though the costs of “the writ” only is mentioned in
the statute, the statute has been held to extend to all the
costs of the suit without refevence to any particular acale
of taxation, (2 Tust. 288, Witham v. Hill, 2 Wils. 91.)
But where the damages are newly given by a statute sub-
sequent to that of Gloucester where no damages were
formerly recoverable, the plaintiff can recover no costs
unless given by the statute which gives the damages,
(Pitfold’s case, 10 Co. 116 a; Gilb, C. P. 268; 1 Lill
Abr. 467, b; Barnes 140; Cowp. 368.) If a statute sub-
soquent to that of Gloucester gives double or treble dama-
gos in a case where single damages only were recoverable
formerly, the costs also as parcel of tho damages shall be

doubled or trebled though no costs be given by the subso-
quent statute, (Cowp. 3u8, lull, rosts, 17; Tidd's Pr.
944.)

Costs were first given to a defendant ou o writ of right
of ward, (statute of Marleberge,) which became obsslete
by the extinction of the military tenures ; but now a de-
fendant, by virtue of the 23 Hen. VIIL, ¢. 15, s. 1, passed
in 1535, and ¢ Jae. 1, ¢. 3, 5. 2, passed in 1606, i3 in
goneral entitled to costs on judgment in his favor in all
cases where a plaintiff would have been entitled to costs
in case judgment had been given for the plaintiff.

The superior courts of law have jurisdiction in all actions
great or swall.  Under the statute of Gloucester, a plain-
tiff in a superior court recovering any amount of damages,
no matter how trifling, was entitled to full costs of suit. So
long as this was permitted without limitation there was
much vexatious litigation. The legisloture, 23 we shall
presently see, has from time to time endeavured to discou-
rage vesatious actions, and to restriet trifling actions to
conrts of inferior jurisdiction.

The first act of the kind 43 Liiz. cap. 6, s. 2, passed in
1601, enacted, that “If upon any action personal to be
brought in any of Her Majesty’s courts at Westminster,
(not being for any title or interest of lands, nor concerning
the frechold or inheritance of any lands, nor for any bat-
tery) it shall appear to the judges for the sawme court, and
so signified or set dowa before the justices before whom the
same shall be tried, that the debt or damages to be reco-
vered therein in the same court shall not amount to the
sum of forty shillings, or above, that in every such case the
judge and justices before whom any such action shall be
pursued, shall not award for costs to the party plaintiff any
greater or more costs than the sum of the debt or damages
g0 recovered shall amount unto, but less at their discretion.”

When this act was passed the County or Sheriff’s court
had exclusive cognizance of all personal actions (not being
for trespass v et armis or for lands of freehold) under the
value of forty shillings (6 Bd. 1, c. 8, Vennard v. Jones,
4 T. R 495, Couw. Dig. County C. 8), and therefore for
the purpose of taking 2 case out of the inferior jurisdiction
it was a comwmon device to lay the damages in the declars-
tion at an amouut above forty shillings. ‘The object of the
statute of Elizabeth, and of other statutes of a like nature to
which we shall presently refer, is to mako such a device of
none effect, and so compel plaintiffs’ to elect the proper
tribunals for their suits at the risk of losing either the costa
of the suit or the great bulk of the costs. (Ib.)

Payment into court of a sum exceeding forty shillings,
takes the case out of tho statute and deprives the judge of
the power to certify to deprive the plaintiff of costs, in the
event of his recovering a sum less than forty shillings,
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beyond the sum paid into court (LKichards v. Bluck, G C. | Ean. 097). It is confined to words actionable in them.
B. 443). The certificate, in cases where it is proper to selves, or actionable only by reuzon of their being spoken
grant it, need not be granted imwmediately after the trial l of the pluintiff in bis trade or business (Surman v. Shellctto,
(Holland v. Gore, 3 T. R. 38 n; and see Woolley v. Whithy, 8 Burr. 1688 ; Collier v. Gaillard, 2 11. Bla. 1062 ; Burry
2 B. & C. 580 ; Johnson v. Stanton, 1. 621), and where | v. Lerry, 2 Ld. Rayd. 1588; Turner v. Horton, Willes
a verdict is entcred for plaintiff pursuant to leave reserved | 438; Grenfell v Pierson, 1 Dowl. P. C. 406; Goodhkall
the judge who tried the case may then certify to deprive|v. Ensall, 3 Dowl. P. C. 743). If special damages be laid
the pliivtiff of costs (Richurdson v. Barnes, 4 Ex. 128).. and tho words are not per se uctionable, the statute is inap-
If the certificate be not applied for at the proper time, it plicable (Greaver v. Warner, Hull 28 ; Pedder v. Moore,
cannot be granted after judgment and execution; but in:1 U. C. Prac. R. 117) ever though the declaration contain
such a case the court may, if so disposed, set aside lheicounts for words actionable per s¢ (Saville v. Jardine, 2
judgment (Lyons v. Hyman, 5 Ex. 749). But if the II. B 531; Ky v. Partington, 5 B. & Ad. 645). But
juige, at the trial, express his intention of certifying, the a plea of justification found for the plaintiff will not entitle

certificate may be indorsed on the postea, after judgment
and taxation of costs (Forallv. Banks, 5 B. & A. 536;
Davis v. Cole, 6 M. & W., 624). The judge has power,
under certain circumstances, to rescind his certificate
(Anderson v. Sherwin, 7 C. & P. 527), bat if he do so at
ali, it must be within a reasonable time (Whalley v.
Williamsor, 5 Bing. N. C. 200). The courc may inquire
if the judy bad power to certify, and if it find he had
power, will not interfere with the exercise of his discretion
(Cann v. Facey, 4+ A. & E. 68; Richardson v. Barne-,
4 Ex. 128).

The statute of Elizabeth, so far as it relates to costs in
activns of trespass, or trespass on the case, is, in England,
repealed by the 3 & 4 Vie. cap. 24, to which we shall
hereafter refer; but it would seem even in England to be
still unrepealed as to actions on promises (per Maule, J.,
in Morrison v. Salmon, 10 L. J. C. P. 92) and other per-
sonal actions of that kind (Zownsend v. Syms, 2 C. & K.
381). “In Upper Canada, however, the statute of Elizabeth
has not been, in express terms, repealed (Pedder v. Moore,
1U. C. Prac. 117).

In 1628, for the further prevention of vexatious suits,
it was enacted by 21 Jac. I, cap, 16 sec. 6, that «In all

actions upon the case for slanderous words, to be sued or|

prosecuted by any person or persons, in any of the courts
of record at Westminster, or in any court whatsoever that
hath power to hold plea of the same, after the 2nd of this
present session of Parliament, if the jury upoun the trial of
the issue in such action, or the jury that shall inquire of
the damages, do find or assess the damages under forty
shillings, then the plaintiff or plaintiffs in such action shall
bave and recover cnly so much costs as the damages so
given or assessed amount unto, without any furtherincrease
of the same, any law, statute, custom or usage to the con-
trary in anywise notwithstanding.”

This statute is confined to words spoken of the person
(Browne v. Gibbons, 1 Salk. 206). It does not apply to
slander of title (Hale v. Warner, 2 Tidd. Pr., 9th

him to full costs (Lalford v. Smith, 4 East. 567).

The statute of Juwes is not at all repealed or interfered
with by the 8 & 4 Vie. cup. 24 (Fvans v. Rees, 9 C. B.,
N. 8., 891) nor by the act of Upper Canada Cen. Stat.
. U. C. cap. 22 secs. 324, 325 which is a transeript of it
{(Pedder v. Moore, 1 U. C. Pra. R. 117) to both of which
, we shall herenfter refer.

In 1670, the Legislature of Eogland, for the further
prevention of frivolous and vexatious actions, passed the
22 & 23 Car. 2, cap. 9, which enacted, that ¢ In all actions of
trespass, assault and battery, and other personal actions,
wherein the judge, at the trial of the cause, shall not find
jand certify, under his band, upon the back of the record,
_that an assault and battery was sufficiently proved by the
i plaintiff against the defendani, or that the frechold or title
of the land mentioned in the plaintifi’s declaration was
chiefly in question, the plaintiff in such action, in case the
jury shall find the damages to be under the value of forty
shillings, shall not recover or obtain more costs of suit than
the damages so found shall amouny unto; nnd if any more
costs in any such action shall be awarded, the judgment
shall be void, and the defendant is hereby acquitted of and
| from the same, and may have his action against the plain-
tiff for such vexatious suit, and recover his damages and
costs of such suit, in any of the said courts of record.”

What the Legislature must have meant by this act was,
that in all actions of trespass, assault and battery, and
other personal actions, where damages less than forty shil-
lings shall be recovered, the plaintiff shall have no more
costs than damages, unless the case be such that the judge
can truly certify that.a battery was proved, or that the
freehold or title to land came chiefly in question. If],
therefore, there be actions of trespass, or personal actions,
in which it might occur that title came in question, or that
a battery was proved, but yet the judge does not certify
that the fact was so, the plaintiff is restrained in his costs.
And if there he actions of trespass or personal actions in
which, from the nature of things, title could not come into
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question, or a battery could not have been proved, then of
course we need not look for a certificate, for it is enouygh
that those circums ancer could not have have cxisted, in
deferenco to which the Legislature had shown themselves
willing to allow costs; and one would suppose it should
follow as a consequence that, having no pretenco in the
lutter class of cases for a certificate, the pliintiff must
equally lcse his costs. Instead of that, however, the courts
determined that whenever there could be no pretence in
the nature of things fur expecting or asking a certifieate,
theo the plaintiff should huve full costs, because he could
obtain no certificate! This appears to have arisen from
from the Legislature adopting too general a form of expres-
sion when they spoke of ¢ other personul actions,” mean-
ing, perhaps, actions for torts to the person or personal
property. The courts held that the Legislature could not
have intended the statute to apply to all actions that are
called personal actions, which would inelude all actions
that are not real or mired ; and, therefore, restricted the
meaning to actions of trespass in which title might come
in question, or trespass in which a buttery might be proved
The consequence was, that if a plaintiff before the recent
statute, to which we are now about to refer, brought tres-
pass for taking a dozen of potatoes, he was entitled to full
costs, so far as the statute was concerned, though he
recovered only sixpence dawages (per Robinson, C. J., in
Iuwles v. Richardson et al, 9 U. C. Q. B. 229).

To remedy this state of things the statute 3 & 4 Vie.
cap. 24 was passed. It recites the acts of Elizabeth and
Charles, and that the evils which those acts were intended
to remedy ¢“doth still prevail and increase;” and for
remedy, after repealing so much of the act of Elizabeth as
telates to costs in actions of trespass or trespass oo the case,

and so much of the aet of Charles the Second as relates to owf i
rincludes trespasses by continuing after notice (Bowyer v.

costs in personal actions, enacts “ Ti-atif thie plaintiff in any
action of trespass or trespass on the case, brought or to be
brought in any of her Majesty’s ccurts at Westminster,

&e., shall recover by the verdict of a jury less damages |

than forty shillings, such plaintiff shall not be entitled to
recover or obtain from the defendant in respece of such
verdict any costs whatever, whetler it shall be given upon
any issue or issues tried, or judgment shall have passed by
default unless the judge or presiding officer before whom
such verdict shall be obtained shall, imwmediately afterwards,
certify on the back of the record or writ of trial or writ of
inquiry, that the actton was really brought to try a right
besides the mere right to recover damages for the trespass
or grievance for which the action shall have been brought,
or that vhe trespass or grievance in respect of which the
action was brought was wilful or malicicus; provided
always, that nothing herein contained shall extend to or be

construed to estend to deprive any plaintiff of costs in any
action or actions brought for a trespass or trespasses over
any lnuds, commons, wastes, closes, woods, plantations or
enclosures, or for entering into any dwellings, out-buildings
or premises, in respect of which any notice not to trespass
thereon or therein shail have been previvusly served, by or
on behalf of the owner or occupicr of the land trespassed
over, upon or left at the last reputed or known place of
abode of the defendunt or defendants in such nction or
actions.”

This statute applies where a verdict is taken subject to
an award (fleid v. Ashby, 13 C. B. 897 ; Cooper v. Pegy,
16C. B. 26%, 454 ; and sece Griffith v. Thomas, 4 D. & L.
109), but the arbitrator may certify in the event of power
being given him to do so (Spain v. Cadell, 8 M. & W.
129; Bury v. Dunn, 1 D. & L. 141). This statute, unlike
that of Llizabeth, also applies, notwithstanding the pay-
ment into court of a sum exceeding forty shillings; and
in such a case, if phintiff obtains a verdict for a less sum
than forty shiliings beyond the sum paid into court, in the
absence of a certificate, he will be deprived of costs (Redd
v. Ashby, 13 C.B. 897). The fact of there being several
issues on the record does not preclude the operation of the
act (Newton v. Kowe, 1 C. B. 187). The judge has power
to certify whenever the action is such that a question of
right besides the mecre right to recover damages might
arise (Morrison v. Sulmon, 9 Dowl. P. C. 387}, and if
suchb be the nature of the case, the court will not inquire
into the exercise of discretion by the judge (Shuttleworth
v. Cocker, 1 M. & G. 829 ; Barber v. Ilvilier, 8 M. & W.
813; Bury v. Dunn, 1 D. & L. 141). 1t is sufficient if
the action is really brought to try a right, whether it i3
fitted for that purpose or not (per Maule J., in Morrison
v. Sulmon, 9 Dowl. P. C. 387). The proviso of the act

Cook, 4 C. B, 236). In cases withio the proviso, the
proper mode of obtaining costs is by entering a suggestion
on the record that the trespass was committed after notice
(18.) This suggestion is traversable (per Parke, B., in
Sherwin v. Swindall, 12 M. &W. 786 ; Watson v. Quilter,
11 M. & W. 760), and leave to enter a sugzestion may be
obtained after the trial, although the jadge has refused to
certify (Bowyer v. Cook, 4 C. B. 286).

The Legislature of Upper Canada, in 1853, adopted the
3 & 4 Vic. cap. 24, without, however, in direct terms in-
terfering either with the statute of Elizabeth or statute of
Charles (16 Vie.. cap. 175 sec. 26 ; Con. Stat. U. C., cap.
22 sees. 324, 325). It would have been 2 wiser coursa for
our Legislature, when they applicd themselves to the sub.
jeet, to have, in express terms, repealed the statutes of
Blizabeth, James and Charles, which have given rise to
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moat perplexing decisions, and substitated for them a plain
and simple consolidation of thoso statutes (per Robinson,
0. J., in Pedder v. Moore, 1 U. 0. Prac. R. 119). But,
not having done so, it follows that we can only take this
isolated clango as it stands, and give effect to its provisions
by allowing them to overrule any previous ¢nactment with
which thoy conflict (75.). It caunot be held that it virte-
ally repeals all former laws on the subject, though it must
be held to havoe virtually repealed whatever ia clearly incon-
sistent with it (1b.).

Division courts in Upper Canada have jurisdiction of
all norsonnl actions, where the debt or damnges claimed
do not exceed $40, and of all claims and demands of debt,
account, or breach of contract sr covenant, or money de-
mand, whether puyable in money or otherwise, where the
amount or balance claimed does not exceed 8100, as well
a8 of actions of replevin, where the value of goods or other
property or effects distrained, taken or detained does not
exceed 340 (Con. Stat. U. C. cap. 19, 8. 55, 28 Vic., cap.
45 seo. 6).

Subject to the following exceptions:

1. Actions for a gambling debt.

2. Actions for spirituons or malt lquors drunk in a
tavern or ale-house.

B. Actions on notes of hand given wholly or purtly in
considerstion thereof.

4. Actions of gjectment, or actions in which the right
or title to any incorporeal hercditament, or any toll, custom
or franchise comes in question.

5. Actions in which the validity of any devise, bequest
or limitation urder any will or settlement may be dispated.

6. Actions for malicious prosecution, libel, slander,
criminal conversation, seduction or breach of promise of
marriage.

7. Actions against 2 justice of the peace for anythiag
done by him in the execution of his office, if he objects
thereto.

(Con. Stat. U. C., cap. 19 secs. 54).

County courts in Upper Cavada have jurisdiction—

L In all personal actions where the debt or damages
claimed do not exceed $200.

2. Tu all causes and suits relating to debt, covenant and
contract to $400, where the amount is liquidated or ascer-
tained by the act of the parties, or by the signatare of the
defendsnt,

8. To any mmonnt on bail bonds given to » sheriff in
any case in a county court, whaiever may be the penelty.

4. On recognizances of bail taken in & county court,
whatever may be the awount recovered, or for which the
bail therein may be liable.

{Con. Stat. U. C., cap, 15, eec. 17).

5. In actions of replovin, where the value of the goods
or other property or effects distrained, taken or detained
does not exceed $200.

(Coun. 8tat. U. C.,, cap. 25 ses. 3).

Subject to the following oxceptions:

1. Where the title to laud s brought in question.

2. In which the vrlidity of any devise, beqaest or lini-
tation under any will or settloment is disputed.

8. For any libel or slandor.

4. For criminal conversation or seduction.

5. Actions agaiust a justive of the peace for anything
done by him in the ezecution of his office if he objects
thereto.

(Con. Stat. U. C., cap. 15 seo. 16).

In case a suit of the proper competence of a county
vourt bo brought in either of the superior courts of com-
mon faw in Upper Canada, or in case a suit of the proper
competence of a division court be brought in either of such
superior courts or in a county court, the defendant shall
be liable to county court costs or to division eourt costs
only (as the chse may be) unless the judge who presides at
the trial of the cause, in open court, immediately after the
verdict has been rccorded, certifies that it is a fit and proper
cause to be withdrawn from the county court or division court
(as the case may be) and brought in the superior court or
a county court (as the case may be) (Con. Stat. U. C,,
cap. 22 seo. 828).

If the judge dnas not 80 certify, so nvuch of the defend-
ant's oosts, tax..i a8 between attorney and client, a8 exceed
the tay<ble coets of defence, which would have been incur-
red in the county court or division court, shall, in entering
judgment, be set off aud allowed by the taxine officer
against the plaintiff’s county court or division court costs
te be taxed ; and if the amount of costs so set off exoeeds
the amount of the plaintif’s vardict and taxable costs, the
defendant shall be entitled to execution for the excess (15).

The cases bearing upon the construction of the last men-
tioped enactwments, showing the time within which the

| certificate may be given, the circumstances under which it

ought to be given, and the cffect of it not being given,
bave alrcady been noticed in 7 U. C. L. J. 221, and need
not be here repeated.

Under the various enactments to which we have referred
where there is a verdict for a less stm than forty shillings,
the following cases may occar:

1. In actions on the case for slandetous words, action-
able per se if the plaintiff hes a verdict for & less som than
forty shillings, the judge bas no power to certify for costs,
and plaintif cannot, under apy circumstances, have more
costs than demages.

2. In other actions on the case and in actions of trespass,
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if the plaintiff has a vordict for a less eum than forty shil-
lings, he can have po costs whatever, unless—ifirst, tho
judge certifies that the notion was brought to try a right
besides the mero right to recover damages; or, secondly,
that ths trespass was wilful and malicious; or, fhirdly,
unless it be suggested on the roll that the action was for a
trespaes to land, &so., after notice, and if the cause of action
a8 ¢0 amount bo within the jurisdiction of an iaferior court,
to entitle him to full costs must also have a certificate that
the cause was preperly withdrawn from the inferior court.

8. In all personal actions (excepting trespass and case)
if the plaintiff has a verdict for a less sum than forty shil-
lings, and in the event of the cause of action being within
the jurisdiction of an inferioras to amount, hasa certificate
that the cause was properly withdrawn, is entitled to full
costs, unless the judge who tried the cause certifies, under
the statute of Elizabeth, to deprive him of couts.

JUDICIAL CHANGES.

The Honourable Archibald MoLean, on Monday, 24th
August last, took his seat a3 President of the Court of Error
and Appeal, in the voon of the Honourable Sir J. B.
Robinson, Bart., deceased.

The Honourable William Henry Draper, C.B., on same
day, took his seat in the Court of Queen’s Bench as Chief
Justice of Upper Conady, in the reom of the Honourable
Archibald McLean, resigned.

The Honourable William Buell Bichards, on the same
day, took his seat as Chief Justice of the Court of Common
Pless, in the room of the Honoursble William Henry
Draper, C.B, transferred to the Court of Queen’s Bench.

The Honourabla John Wilson, the newly-appointed
Puisne Judge, in the room of the Honourable William
Buell Richards, promoted to the Chief Justiceship, on the
same day took his seat in the Court of Common Pleas.

DEATH OF SIR ORESWELL CRESWELL.

The death of this able Judge has teken many by
surprise. In July last, he was thrown from his horse and
sustained au injury in his koee cap, which, covtrary te
the expectations of his friends, led to his death. He was
the first Judge of the Divorce Court, the laborious dutics
of which he performed with marked success. Throughout
life he was an able and distingnished lawyer. He was first
generally koown to the profession in 1822, when he hecame
a contributor to Barnewall & Cresswell’s Reports. Ho sub-
sequently rose to a leading practice.on the Northern circuit.
In 1842 be was raised to a seat on the bench of the Court
of Common Pleas, which he held till 1858, when appointed
Judge of the Divorce Court. He was 65 years old at the
time of hisdeath. SirJames Plaisted Wildeis hissueressoz.
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EXPLANATION.

Tho Chiof Justice of the Court of Common Pleas, in the
matter of the Judge of the County Court of Elgin and
Robort Macartney, one, &e., reported in 13 U. C. C. P.
74, and page 238 of this ntmber, says: ¢ 1 abstain from
exprassing any opinion as to whather the order is or is not
in accordance with law, on tho actusl morits, because a
perusal of tha trust deed, or a disclosnre of further circum-
stances, might change any view I should adopt upon the
facts now apparent. There were, I should hope, other
Sacts made appaveat to justify the o der, against which
the attorney complains. I fedl bound to assume this, as tho
order is of a different character from any which I have
seen in any reported case,”” &o. The « other facts,”
which, in all fairness, ought to have been before tho Court
of Comuon Pleas on the application for the Mandamus,
will be found, upon & perusal of Llison v. Ellison, reported
ia other columns.

LAW SOCIETY—TRINITY TERM, 1863,

During this Term the following gentlemen passed the
examination necessary for admission upon the books of
the Law Society :—

Ix Tag Ustverstty CLass.—Messrs. John Cadenhead, B.A.,
Malcolm M. McMertin, B.A., Arthur L. Wilson, B.A,, William
G. Crawford, B.A., Hamilten F. Biggar, B.A., and John C.
Deltor, B.A.

Iy Tag Juxsor Cuass.—Messts. Alexander F. McLean,
Horace Lapierre, Charles M. Masterson, Albert A. E. Leth-
bridgs, Aaron L Dunning, Alexander Dunbar, Samuel S.
Robinson, Alex. M. Allan, John Gray, Stephen Gibson, jun.,
John Matthews, William A, McLean, Hugh S. S. Hubertus,
Ralph H. Caddy, William E. Ledyard.

The following gentlemen were called to tho Bar:—

J. A. Boyd, M.A., Toronto; B. F. Fitch, Toronto; Thomas
Ferguson, Taronto; Robert Fraser, Toronto; (4. B. Gordon
Goderich; T. Holden, M. A., Toronto ; John Hoskins, Toronto }
Georgo Lount, Toronto; A. Millar, Berlin; T. . Patteson,
Torouto; Charles E. Pegley, Chatham ; A. R. Robertson, jun.,
Windsor; Richard Snelling, LL.B., Toronto.

The Benchers were so well satisfied with the written
examinations of Messrs. Boyd and Hoskins, as to pass them
withont oral examination,

The following gentlemen passed as atfornies:—John W
Beynon, B.A., Perth; J. A. Boyd, M.A., Toronto; J. H'
Dumble, Cobourg; Thomas F. Fairbsirn, Toronto; B. O
Peeley, Cobourg; A. W. Lauder, Toronto; Johu Robertson,
Gait; Richard Snelling, LL.B., Toronto.

Afr. Boyd, upon this occasion, received the same mark of
the Benchers’ approbation as in his examination for call to
the Bar.
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TO LAW STUDENTS.

1t is enacted by Con. Stat. U. C., cap. 35, that no person
shall be admitted and enrolled as an attorney, unless, at
least fourtcen days before the first day of the term in which
ho seeks admission, he has left with the Secreta:y of the
Law Scciety, among other things, his contract of service,
and an affidavit of due service thereunder (s. 3, sub-s. 4).

The only exception created by the Legisiature is in the
case of persons who entered into contracts of service prior
to 1st May, 1838. With regard to such persoms, if, by
reason of the expiration of the period of the contract of
service during a term of tlte superior courts of common
law, it bo impossible for the applicant to comply with the
foregoing enactment, the Law Society is empowered, upon
satisfactory proof that the day of expiration of the contract
of service has not arrived, but will arrive previous to the
last Thursday of the term in which the applicant sceks
admission, to proceed with the exannmuon although the
period of service has not expired (7. 5. ).

Therefore, in the case of a student whose contract of
service has been entered into since the Ist July, 1838, and
which contract of service expires cither within fourteen
days of a given term of the court, or during such term, as
the law stands, the loss of that term is inevitable (In re
Macgacken, 7 U. C. L. J. 147).

Not long since, a student of the last mentioned class
made application t¢ us to know what he should do; and
upen reference to the learned Treasurer of the Law Society,
who made no ‘nquiry s to the dute of his contract of ser-
vice, we were told that the Society would proceed with the
student’s examination, and allow him to file an additional
affidavit of service during the term, so as to be admitied
duricg that term; and we accordingly made public the
information thus received (sec answer to law student in 9
U. C. L. J. 222).

We are now told that the Treasurer intended to confine
his observations to students whose contracts of service were
entered iuto prior to 1st July, 1838, and that his ohserva-
tions must be so read and understood.

e hasten, therefore, to add the necessary qualification
to the remarks of the learned Treasurer, which at the time
we would not have omitted, had the qualificatioa been made.

The distinction between students whose articles were
entered into prior to and since Ist July, 1858, might, we
think, safely be abolished. If the Law Society be compe-
tent in the one case to exercise a sound discretion, we pre-
sume it would be equally competent to exercise a discre-
tionary power, if conferred upon them, in the other.
Yonng men who enter upon the study of the law, know
nothing, before their studies actually commence, about the
terms of the superior courts of common law.

FALL ASSIZES, 1863.

EASTERN CIRCUIT.
TAR HON MR. JUSTICE JOHN WILSON.

Brockvillo eeevuee vennas Tuesdny ...uveee . 20th September.
Kingston..........occe e Monday....... . bth October.
Perthoe iieciiene venane Wednesday e 14th o
OUAWR Lovniennenienne Tucsday... coeervesvenveenee 20th “
L'Orignal ... . Tuesday....... veee e L7th ¢
Cornwall . Monday ...ccveeers virvonnan 2nd November.

MIDLAND CIRCUIT.

THE IZON. MR. JUSTICE MORRISON.
Whithy .veies veenenee Tueadny coovereiiieniecon 20th September.
Lindsay ..ceceeevnnnnanes Monday oo vee ceveciennens 12th October.
Peterboro e v veene Thursday eeeevieeciannn 16 b
Cobourg ... Wedneaday . . 20wt ¢
Bellevillo .. Monday “nd November.
| STUT) PN Wednesday . ..o.oveie . 11th i
HHOME CIRCUIT.
THE HON. MR. CHIEF JUSTICE RICHARDS.

Owen Sound............ Tuesday weveee v oo seenns 20th September.
Barrie...coeeveeieene oo Monday.... 5th October.

Milton....ccovvee vevennwne Monday e 12th s
Hamilton..... ceeeneenees Thursdag....... .. ... 156th i
Welland......... ceee Monday coiiieanes wee 26th s
RTEY: 217 SN PRURPON Thursday 20th s
OXFORD CIRCUIT.
THE HON. MR, JUSTICE HAGARTY.

CRFUGR erevsvvniserannes Monday ...... R, Gth October
Simcoe...... 'l‘hnruduy P 1!

Stratford ..
Brautford .
Woodstock...
Berlin ..

Guelph

Tuexday ..

Monday ... ceeeee
.................. Monday ..

WESTERN CIRCUKT
TAE HON. THE CHIEF JUSTICE OF UPPER CANADA.

Goderich .......ccevee... Tuesdny 29th September.
SArDiL . cevvrens wevvennee TUESHRY wreiieeiinneenee 6Gth Oclober
Sandwich .. veermeeeene Friday.ccoiiies ciiieeen 9th

2nd November.
9th o

Chatham : Thursday ....cceveeiies o 15th 4
London ............ v Tuesday.. coeenee . 20th s¢
St. Thomas....... . Tuesday ...cooevvervenvennee 27th s

THE HON. MR. JUSTICE ADAM WILSON.

York and Peel ..... ... Monday ... coeeceiiiee. 12th October.
City of Toronto......... Thursdsy....ceevvrivinee 20th “

COURT OF CIIANCERY.

The business of the Court of Chancery is appointed to
be transacted in the fullowing order up to the Christmas
vacation :—

1st—Saturday, 2"nd August:
Chambers, Mr. V. C. Spragge.

2nd—For week commencing 24th August :
Spragge ; Chambers, the Chancellor;
Fri’
Termi.

rd—For week commencing 31st August:
Chancellor; Chanibers, Mr. V. C. Esten.

4th—TFor week ending 7th September: Court, Mr. V. C.
Esten ; Chambers, the Chancellor.

5th—Mr. V, C. Esten will probably be the only Judge in
town from the 14th Scpt. up to the 12th October.

Court, the Chanceller;

Court, Mr. V. C.
Wednesday, Thursday,
and Saturday of this week are appointed for Re-Hearing

Court, the
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Sth—~The Chancellor will, in all probabilny, be the only UNITED STATES JUDICIARY.
Judge in town from the 12th Oct. wp to the 9th Nov.

Tth—For week commencing 9th Nevember: Court, Mr.
V. C. Spragge ; Chambers, the Chancellor,

8th—For weck commencing 16th November: Court, ti
Chancellor; Chambers, Mr. V. C. Spragge.

Mth—For week commencing 23rd November: Court, Mr.
Y . Spragge ; Chambers, the Chancellor.

10th—For week commeneing 30th November: Court, M
V. €, Ester; Chambers, Mr. V. L Spragge.

The judiciary system of the Union, excluding the Confede-
rate States, comprises about four hundred and fifty Judges of
i Common Law and Equity Courts of Record.  This is exclusive
1€ of County Courts, Probate Courts, and Jastices of the Peace.
The salaries of these Judges range from $1,8300—swhich is
the usual <alary of a Judge »f the Supresne Courts in any of
"the smaller New England States, to $6,000, which is the salary
T “of a Judge of the Supreme Court in Califorma, and of the
"United States Sapreme Court. The salaries in seene of the
11th—For week commencing Tth December: Court, the !\ torn States are as low as £1,240, hut are, probabiy,
Ch::nm-llm:; Chambers, Mr. ," C. Exten. . in cffect, increased by fees.  That of the Chicf Justire of the
. \.:&h.—k or \\‘u:k commoncmg‘ch December : Court, Mr, i United States is $6,500,
V. C. Spragge : Chambers, the Chaneellor.
13th—For Monday, Tuesday, Wednesday and Tharsday of
the week commencing 21st December: Court, Mr. V. C.{
Esten; Chambers, Mr. V. C. Spragge.

| The aggregate salaries of the four hundred and fifty judges
is about $1,023,000, making anaverage salary of about $2,175.

Of these four hundred and fifty Judges who are charged with
the adwinistration of justice in the more important causes,
ahout 200 compose courts whose judgments upon questions of

FALL ASSIZES, 1863.* law are regularly reported ; and it may be said to be the chief
TmLToaTre oLl Ll . o i m==w—-= business of atleast two hundred Judges to hear and investigato
Last d,.yl Lasat d I questions of law, and deliver their opinions: which not only
ASSEE. BT rant ay fof parsiee AJ;;‘_" serve to determine the cause which gave rise to the investiga.
! of trlal. tion, but being published in the reports, go to swell the bulk
f ‘ ‘ of Awerican jurisprudence.
ﬁ:‘:c:tv;:;le gep:‘ ggept. :§‘§ept. g(l;.(s)e[‘)t. 22
Perh o " |Sebt. 18 Sent. 280k 26 et. 14 JUDGMENTS.
Otaawa...... «|Sept 23 Oct.  8!Qct. 12 Qct. 20
L'Ongual ... . [Sept. 30 Oct. 10:0ct. 19 Oct. 27 ERROR AND APPEAL.

Cornwall cuveiis vnninnns ceveneens [Qct. (J:iOct. 16 Oct. 24 Nov. 2 August 24, 1863,
Whitby.......

. lgept. @ 12 _o1'Sept. 20! The Carparation of the Town of Paris v. The Queen —Judgment
Lindsay..... eee... R stt. 13 gip; 1)-,;(8,?:( 3 ?)?t) 12 ! given in Court below afirmed; appeal dismissed with costs.

Peterborough -oo.|Sept. 19 Sept. 20/0ct. 7 Oct. 15| Dickson v. Ward.—Appeal dismissed with costs.
Cobourg ...... «.iSept, 24 Oct.  5.0ct. 13 Oct. 21 Wisconain Bank v. Bunk of DBrinsh North America.—Appeal
Bellesille ... ...‘()cu 6 Oct. 18j0ct. 24 Nov. 27 dismissed with costs.
A5 s BN \J A . .
Picton ceevviiisveciininiininn e, lOct. 16 Oct. 26|Nov. Sll\ov. 1 gabreson v. Fusher.—~Appeal dismissed vith costs.
gwen Sound..ce-eiveveninn. oo [Sept. 2 Sept. 12{Sept. 21-Sept. 26
arrie ..... .. .o |Sept. 8 Sept. 18{Sept. 26 Oct. 6 ~ ’
Milton....... vene[Sept. 15 Sept. 25{0¢t. 3 Oct. 12 QUEEN'S BENCH.
Hamilton, «o-|Sept. 19 Sept. 29,0ct, 7 0Oct. 15 L August 24, 1863,
Welland...... ..|Sept. 29 Oct. 9Oct. 17 Qct. 26| Martin v. Urowe.—Judgment for plaintiff.

wenlOct. 8.0ct. 13,0ct. 21,0ct. 29 Boyle v. Leslie.—Appeal dismissed.

[ Irving v. Hagaman.—Rule discherged.
g:\,i:gg :ﬁgt 12 gﬁgt :lf,' if.},’ﬁ 38 82;' g Dickson v. McFarlane.~Rulo absolute to enter verdiet for

Stratford.. . - {Sept. 15 Sept. 2,0ct. 5 0ct. 13 plaintiff. .
Brantford ... «{Sept. 22 Oct.  2!0ct. 10 0Oct. 19 Ganton v. Siez —Rule absolute for new trial without costs.

Woodstock ........ -1Sept. 20 Qct.  8.0ct 17 Oct. 26| AcCreary v. McCreary.—Rule absolute to reduce verdict to

Berlin.vveeniiennee «f0ct. 6 Oct. 16j0ct. 24 Nov. 2 8150.

Guelph covevneieiiiioneiennee o dOct. 13 Qct. 23{0ct. 31 Nov., 9 Principal Secretary of War v, Corporation of the City of Turanto.
o i —Judgaent for plaintiff.

gﬁpt' i{;,;gp;- ;;‘; gzpt ?,é (s)?:t‘ 22 In re. Rose and the United Counties of Stormont, Dundes and

Sandwich. Segt: l‘.’.'iegt: 23|.0c}t). "1 0ct. 9| Qlengary.—Rule absolute to quash two by-laws in part with costs.

Chatham .... ...|Scpt. 19'Sept 29i0ct. 7 Oct. 15)  The Queen v. Jerrett.—Rule absolute for new trial.

I:ondon veoe [Sept. 23 Qct.  3{0ct. 3270ct. 2(_) August 26th, 1863

St. Thomas.......ceveeveevnenee ... {Sept. 30 Oct.  10[Oct. IQ‘OCL a7 Smath v. The Trust and Loan Co.—Appeat dismissed with costs.

York and Peel....................|Scpt. 15 Sept. 25]0ct. 3 Oct. 12
City of Toronto ..................{Oct. 3I00t. 13{0ct. QIIOCL 29 COMUON PLEAS.

Niagars . cocvveceieenannis

Goderich voevarereveeninraneesnanen
Sarnia..

Auguet 24, 1863.

« Thus table, furnished by a Law Student, appears to have beon caretully pre- Laughtenborough v. Watson.—Appeal allowed.
pared, but we have pot had sutiiclent tizio to cxamine it closely 50 a8 to vouch 1 dismi .
for {13 accuracy. Jucques v. Baaty.—Appesl dismissed.

o

<
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Johnson v. Nwgara Distriet Insuranee Co —Judginent for de | lot, deseribing the snme by the numbher of the lut and conces.

feadnut on demurrer.

The Queen v. Port Whitky lartown: Co.—Rule dicchnarged.

Anzust ZTth, 1963,

dreson v, Mason.—Rule discharged.

Shaw v. Stead.—appeal dismissed with costs.

In re Julion and® Griflin.~Appesl allowed, and rulo for new
trial in court below, discharged with costs,

In re Davis and Williams. — Appeal allowed.  Judgment of
oourt below set aside and new trisl, costs to abide the event.

CHANCERY.
Auguet 25th, 1563,

Brown v. Perry—Appeal dismissed without costs,

Hannon v Hannon—Plaintif to have full costs; case not one
for County Court.

Commercial Bank v. Chok—Decrey for Plaintiffy, with costs.

DBedson v, Smirh—Plaintiff to be at liberty to redeem ; or Bill
diemissed with costs.

Brown v. Davisun—Enquiry directed as to tho indebtedoess of
father at time of the conveyance.

McCall v, Fairthorn—DBill dismissed with costs,

McLaren v. Smith—Appeal dismissed with costs.

Miller v. MeNaughton—Relercnco back to Master.
directions reserved.

Johns v. McCuarthy—Referenco back to Master.
either party.

Moore v. Gould—Appeal of Plaintiff disallowed, with costs.
Appeal of other parties allowed ; no coats,

Yoffatt v. Nicholl—Bill dismissed with costa.

Scott v. Wright—Decree to declare confession void.
realized by Sheriff to be paid into Court.
be paid by Marshall.

Bartels v. Benson—Dlaintiff to be enjoined from proceeding in
ejectment, and to pay costs of application.

MeDongall v. Barron—Enquiry directed. Costs reserved.

Lawson v. Moffatt.—Bill disinissed with costs.

Augzust 2Tth, 1803,

Wallis v. Andrews.—Decree afirmed with costs. .

Mc3akon v, O’ Nerl.—The Chancellor referred to judgment given
by uim on hearing on further directions. Mr. V. C. Spragge
thought the bill should be dismissed with custs. Mr. V. C. Esten
thought it should be dismissed without costs.

Further

No costs to

Money
Costs up to heariag to

REMARKS ON TIHIE ASSESSMENT AMENDMENT ACT
OF 1861. *

The amendment Act of 1861 (22 Vic. chap. 38), respecting
the assessment of property in Upper Canada, enacts as follows :
*The following words shall be ndded to the 28th section of
the said Act (Consolidated Statutes, chap. 55), and shall hero-
after be read as part thereof, namely: Provided always that
in assessing vacant ground or ground used as a farm, garden
or nursery, and not in immediate demand for building pur-
poses, in such cities towns, or villages, the value of such
vacant or other ground shdll be that at which sales of it
it can be freely made. And where no sales can be reasonably
expected during the current year, the assessors shall value
such land as though it was held for farming or gardening pur-
poses, w'th such percentage added thereto as the situatioa of
the land may reasonably call for. And such vacant land,
though surveyed into building lots, if unsold as such, may be
entered on the assessment roll as so many acres of the original

¢ The foregring remarks wera swritten Ly a legal gentleman of high atandjng.
and read to the county judge of York and Peel un the occastun of several appoals
recently Lefcre him from thoe Court of Revition in tha City of Toronto.

gion of the towuship in winent the swme may huvo )oen situ-
ated.”

The manifold intention of the Aet i4 to alter the principle
upon which vacant land ineities and tow ns has been assessed ;
uny constructon of it, therefire, which enables the nssecssors
to assess practically upon the same principle must be erron-
eans.  The asscesment law, us it stood, dealt with all vneant
land upnn the samo fuoting ; section 238 applied to all real
propecty, vacant or builtupon: vacant Iand was to he assessed
at its value. The clause above cited from the Amendment
Act of 1861, divides vacant land into two clusses; that is, it
does 89 in effect, though not in form. One cliss consists of
land of which #ales can bo reasonably expected during the
current year. ‘the other class, of land of which no sale
can be reasonably expected during the current year. The
first class is to bo continued to be assessed upon the old
principle, though the scale of value is sumewhat differ-
ently stated in the two Acts. To the second clusy an en-
tirely different principle of assesument is applied.  The
construction put upon the Amendment Act by the Court of
Revision practically reduces the twa classes into one, ignorey
the existence of a second class, and reduces to silence that
part of the ennctment which apuolies to it. This is a plain
violation of the common rule of construction of Acts of Parlin-
ment, that the words ure to be read in ¢icir natural and or-
dinary rense, giving them a meaning to Jheir full extent and
capacity. (See 13 C. B. 763 and 8 Exch 860.) In fact, as
construed by the Court of Revision, there is no alteration
practically in the law at all; the Actof 1531 ix construed
out of the Statute bovk. The owner of vacant land is assessed
upon the same principle and at the same rate. Before the
Amendment Act, as well as after, the value has been taken to
be the cash value.

What takes place before the Court of Revision illustrates
this. ‘The owner of vacant land claims to belong to what I
have called the second cluss, and that his lund should be vala-
ed accordingly—he may muke out the clearest case to bring
aimself within the statute, but he is met with the question-—
what will your laud sell for? Itis useless for him to say, or
to prove that ** no sale can be reasonably be cxpected during
the current year.”” It is pressed upon him that it will sell
for sumething, and he is put upon his oath to say that he
would nut sell it for pach a price, and upon that it is held by
the Cuurt that a sale at that price can be reasonably expected
during the current year. This is plainly a mere evasion of
the siatute and a very absurd one, and its absurdity is the
more appurent when it is remembered that, {every appellant
being dealt with in the same way) the conclusiun to which
the Court of Revision is necessarily driven is that all
the vacant land in the city can be reasonably expected to
be sold during the current year: and the absurdity does not
stop here, for the same course is repeated year after year, sn
that it must be assumed that it ean he reasouably expected
that all the vacant land in the city should change hands by
sale every year. ‘fo such absurdities are men driven in put-
ting a forced construction. aceording to their wishes, upon an
Act of Parliament, and a still further absurdity is, that if they
are consistent and deal with all alike, as I must assume they
do, not one foot of the vacant land of the city is assessed upon
the principle upon which the statute says a whole class of the
vacant land of the city shall be assessed. Still further, sulp-
pose even that they were correct in principle, as they apply
1t to the whole vacant land of the city, the question should be
—what would be the worth of the whole of it were it forced
to sale during the current year? 1t i3 evident, that if it were
it would not bring as many shillings as it is assessed at in
pounds. This is a fair test, beeause they proceed upon the
assumption as to all, that a galo can bo reasvnably expected
during the current year.
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It is impossible that such a construction of the statute ¢an
be a souna one. It is open to atleast three prominent objec-
tions,

It leaves the law in effect as it stood before, notwithstand-
ing the declared purpose of the statute to amend it.

%t is absurd in the particulars above pointed out.

It makes a dead letter of an important provision of the
statute.

"SELECTIONS.

VULGAR LEGAL ERRORS.

In 1838 the vulgar error that an innkeeper might detain the
person of his guest until payment of his bill, was exploded by
the case of Sunbolf v. Alford, 3 M. & W. 248,

In England it is a vulgar error, that a surgeon or butcher,
from the barbarity of their business, may be challenged as
jurors. By astatate of the fifth of Henry the Eighth, surgeons
were exempted from attendance upon juries. Perhaps this
exemption 18 the foundation of the error. An instance of
this error may be found in a note to Rousseau’s Emile, p. 137.
Rousseau had in that work adduced it as evidence of the
humanity of the English laws, that butchers are not received
as witnesses in matters of life and death ; but, in a note to the
later editions, he adds, that the English translators of his work
had corrected his mistake, and had mentioned the cause of it,
viz., that butchers were not admitted as jurors in criminal
cases l—Retrospective Review, vol. ix. p. 262.

There seems to have been, for a long time, a vulgar error,
in supposing that a creditor has the power of preventing the
burial of a corpse, by arresting the body for debt. Such a
proceeding is not only revolting to the feelings of humanity,
but is contrary to every principle of law ; so much so, indeed,
that any promise, extorted by fear of it from any one of the
surviving relatives, is considered wholly invalid. For, in the
forcible language of Lord Ellenborough, C. J., *“ It might as
well be said that a promise in consideration that one would
withdraw a pistol from another’s breast, could be enforced
against the party acting under such unlawful terror.”—Jones
v. Ashburnham, 4 East, 465, ) )

A prosecution at common law, for this offence, was sustained
in the Supreme Judicial Court of Massachusetts, before Chief
Justice Parsons, at nisi prius, in which there was a conviction,
and the parties punished by a fine.— Commonwealth v. Snow,
in the County of Barnstable, cited in D. Davis’s Justice,
(Henrd’s Ed.) p. 712. The body of a man was arrested by
a civil process, on its way to the burying-place; the party
proceeding on & mistaken notion that he was entitled to the
body of his debtor after death. By the General Statutes of
Massachusetts, it is enacted that * If a sheriff, deputy sheriff,
coroner, or constable, takes the body of any deceased person,
on mesne process or execution, he shall be punished by a fine
not exceeding five hundred dollars, or imprigonment in the
jail not exceeding six months.”—Gen. Sts. ch. 165, sec. 36.

The following account of the outrage upon Sheridan’s
remains, will be read with interest :—Sheridaniana, p. 244.

“The remains of Sheridun were removed from Saville Row,
to the residence of his kinsmam, in Great George Street,
Westminister. There they lay in state, to indulge the longing
grief of the few friends who clung to his bleak and shattered
fortunes. On the forenoon of the da__y fixed for their interment,
a gentleman dressed in deep mourmn& entered the house, and
requested of the attendant, who watched in the chamber of
death, to allow him a last look of his departed friend. Ile
professed to have known the deceased early in life, and to have
undertaken a long journey in order to seize a parting glance
of his pale features. The agrny and earnestness with which
the application was urged, lulled the suspicions of the serving-
man—if any had arisen in his mind—and, after a slight hesi-

tation, it was assented to. - The lid of the coffin was removed,
the body unshrouded, and the death-chilled frame revealed to
view. The gentleman gazed for some minutes upon it, and
then fambling in his wuaistcoat pocket, produced a bailiff’s
“ wand,” with which he touehod the E{GB, and instantly
declared, to the horror and alarm of the servant, that he had
arrested the corpse in the King’s name for a debt of £500.
Before the requisite explanations had been gone through, the
funeral group had assembled. The circumstance was instantly
made known to Mr, Canning, who took Lord Sidmouth aside,
and begged his advice and assistance. Lest the delay might
mar the progress of the sorrowful train, they generously agreed
to discharge the debt; and two checks for £250 each were
given over to the bailiff, and accepted by him, Without
their timely interference, the procession might have been
detained for some hours; and, even in spite of their promapt
sympathy and kindness, the multitudes who had congregated
in the palace yard could not help murmuring when the stated
hour was allowed to elapse so long without any apparent
reason.”

In Barrington’s ‘Observations on the more Ancient Statutes,’
p. 474, there is the following amusing enumeration of vulgar
legal errors: —

*¢ It is difficult,” says that very learned judge, ““to account
for many of the prevailing vulgar errors with regard to what
is supposed to be law. Such are, that the body of a debtor
may be taken in execution after his death; which, however,
was practised in Prussia before this present king abnlished it
by the Code Fréderique. Other vulgar errors are, that the old
statutes have prohibited the planting of vineyards, or the use
of sawing-mills ; which last notion I should conceive to have
been occasioned by 5 & 6 Edw. VL. cap. xxii., forbidding
what are called gig-mills, as they were supposed to be preju-
dicial to the woollen manufacture. There is likewise an act of
23 Eliz. cap. v. which prohibits any iron mills within two-and-
twenty miles of London, to prevent the increasing dearness of
wood for fuel. As for sawing-mills, I cannot find any statute
which relates to them; they are, however, established in
Scotland, to the very great advantage both of the proprietors
and the country.

“It is supposed, likewise, to be penal to open a coal-mine,
or to kill a crow within five miles of London ; as also to shoot
with a wind-gun, or to carry a dark-lanthorn. The first of
these I take to arise from a statute of Henry the Seventh,
prohibiting the use of a cross-bow ; and the other from Guy
Fawkes’s dark-lanthron in the powder-plot. To these vulgar
errors may be added the supposing that the king signs the
death-warrant (as it is calledg) for the execution of a criminal ;
as also, that there is a statute which obliges the owners of
asses to crop their ears, lest the length of them should frighten
the horses which they meet on the road. .

“To these vulgar errors may be perhaps added the notion
that a woman’s marrying a man under the gallows will save
bim from the execution. This probally arose from a wife
baving brought an appeal against the murderer of her husband
who, afterwards, repenting the prosecution of her lover, not
only forgave the offence, but was willing to marry the appellee.
It is also a very prevailing error, that those who are born at
sea belong to Stepney parish. I may likewise add to these,
that any one may be put into the Crown-office, for no cause
whatsoever, or the most trifling injury. An ingenious corres-
pondent suggests two additional vulgar errors, * When a man
designs to marry a woman who is in debt, if he take her from
the hands of the priest clothed only in her shift, it is supposed
that he will not be liable to her engagements.” The second
is, ¢ that there was no land-tax before tﬁe reign of William the
Third.” ”

A writer in Z%e Retrospective Review,—Vol. ix. p. 203.—hag
collected the following list of vulgar errors :—That if g erim-
inal has hung an hour and survives, he cannot afterwards he
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exccuted—That a funeral passing over any place mukes a
public highway—That a husbaud has the power of divorcing
his wifo by selling her in onen market with a balter round her
neck--That second cousing may not marry, though first cousing
may—That it is necessary, in some species ot legal procesy
against the king, to go through the fiction of arresting him,
which is dune by placing a ribbun across the road as if to
impede his carringe—That the lurd of a manor may shuot
over all the lands within his manor—That puunds of butter
may be of any number of ounces—That bull beef shall not be
suld unless the bull has Leen baited previously to being killed
—That leases are made for the term of 999 yeurs, because o
leuse of 1000 years would create a freehold—That deeds exe-
cuted on Sunday are void—That in order to dis*nherit an heir
at law, it i3 necessary to give him & shilling by the will, for
that otherwise he would be entitled to the whole property.—
Monthly Luw Ileporter.

DIVISION COURTS.

TO CORRESPUNDENTS.

AUl Communications on the subject of Devision Courts, or having any relatum to
Devision Courts, are an fulure tv be addressed L ~Lhe Editors of the Law Journal,
Barrie Pust Qffice.”

All other Commumcations are as hitherio to be addressed to #The Eduturs of the
Law Journal, Turonto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued from page 207).

BAILIFF'S ASSISTANTS.

As before observed, a Deputy is one who acts by the
right and in the name of another, having the power to do
any act that his principal micht do; and although the
general rule i3 that ministerial officers can wake a deputy,
the Division Court Bailiff does not appear to have any
such power.

While the statute expressly authorises the appointment
of a Deputy Clerk under certain circumstances and upon
certain conditions, it is silent on this head as to Baliffs,
and the presumption is that the intention of the law is
to disable them from passiog their power to a deputy.
And it is to be observed, that the office is one of consider-
able trust, is held during pleasure, and it inust be presumed
that the Judge in appointing trasted the Bailiff, and him
alone, so that in the case of process directed to him by
namwe or name of office, he alone can execure it. But the
ordinary sunnnons is addressed to the party, and it may be
said that the reasons against appointing a deputy do not
apply at least with the same force. On the other hand,
the whole tenor of the statute gocs to show that the legis
lature contemplated service by the Bailiff himsclf, and
looking at the rules it would appear that the board of
Judges so construcd the law. Then due service lies at the
foundation of the Judyes’ jurizdiction; and although the
question, what is due proof of service, rests absolutely and
ectircly on the discretion of the judge, (Davis v. Walton,

16 Jur. 954.) the rule would be not to admit service
unless by a Bailiff.

The judge /n kis discretion may hold service by a person
other than the bailiff to be a good service, the object being
to bring the summons to the notice of' the defendants, but
the bailiff bas no riyht to appoint a deputy to effect
service.

It is not unusual, in practice, for the Judge to appoint
or sanction the appointment of some proper person to serve
summonses in cases of emergency, but then the person so
appointed is for the occasivn and purposes nawed a bailiff of
the Court.

But a Bailiff may have assistants when necessary, in
doing the work of his office, under his directions; and in
driving away or securing cattle or property seized there
seems to be no objection to their employment.  And in
this sense such assistants are Deputy Bailiffs, that is they
would he held in law to be the principal’s deputy when
doing any particular act under his direction, and it would
appear that the word * Deputy,” used in the 184th section
if applied to Bailiffs, is employed in this sense. The lan-
guage, however, of that section is “If any officer or
Bailiff (or his deputy or assistant) be assaulted ”” &e., and
“Deputy” would appear to apply to officers other thae
bailiffs.—¢¢ Assistants”’ to Bailiffs.

Assistant Bailifls are also recognised in sees. 195, 196,
and 197, as ¢ persons acting by Bailiffs’ order and iu their
aid.”

CORRESPONDENCE.

To the Editors of the Law Journal,

GexTLEMEN,—Is it not legal and right for clerks of Division
Courts to charge for searches, where partics have exccutions
issued on suits over a year old? Say in 1860 A. obtains
twenty judgments against twenty different parties, and allows
them to lic uncollected. In 1863, A. goes to the clerk and
orders out the twenty exccutions, and the clerk charges A.
ten cents for cach search. Can there be any doubt but the
charge is allowable according to the tariff of fees? The wors
is performed, and is no part of the lahour of issuing the
execution. Your opinion will oblige,

Yours,
Crerk 6ti Div. Cr., Co. NorroLx.

[The tarifl expressly allows a fec of ten cents to be charged
for ** esery search for a party to a suit when the proceedings
are over a year old;” but we are inclined to think that this
cannot be construed to mean as in the case put by our corres-
pondent, that where a plawntiff] after the expiration of a year,
orders out exccutions on his suits, the clerk may charge him
-vith a search in cach case. A plaintiff may be fully aware of
the position of his suits, and not in need of any information
respecting them.  The clerk, in order to issue the exccutions,
must, uccessarily, refer to his books, and so long as the plain-
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tiff asks no information to be derived from such reference, he
cannot complain of any extra loss of time or extrawork.,  The
clerk is not comuelled, then and there, to refer to the suits,
and give the plaintiff any information about them, and again
have recourse to his books when he wants to make out the
executions; ail he is required to do is to receive a list of the
cases in which executions are to he issued, and to issue them,
s usual, at the proper time. If the plaintitf, when ordering
executions to issue, makes any enquiry as to the position of
certain suits, in respect to which information is then and there
given him, the search could, of course, be charged for, even if
the clerk, without closing the book at once, issued the execcu-
tion, and thereby saved himself the necessity of a second
reference ; but where the plaintiff merely orders exccution in
certain cases to issue, we do not think the clerk justified in
charging for a search.—Ewns. L. J.}

To the Elitors of the Law Journal.

Gestuevex,—Referring you to p. 36, vol. 4, of Law Journal,
and on the presumption that you will read the paragraph
commencing (at 13 lines from bottom of left hand columnn)
with the words, “Itis clear,” and if, as there stated, one trip
only may be charged for, I would beg to inquire if you
consider the officer under any necessity to make a second trip,
having essayed to serve and failed, and if he must go more than
once, how many trips you think him bound to make, to satisfy
a law that—under your view of it—allows him pay for one
only ?

Yours, obedicntly,
Pave Drxs.

Owen Sound, August 11th, 1863.

[Tt is clear, as we before stated, that a bailiff can only charge
mileage where service has been effected; but it is not so clear
as to the number of trips he is, in duty, bound to make for the
purpose. We dd not sce how any strict rule could be luid
down as a guide in such cases. He is bound to excrcise due
diligence, and use every reasonable exertion to effecta service.
If on his first trip he cannot find the person io be served, he
can usually ascertain whether the absence is for the purpose
of avoiding service or not.  1lc ought, at least, to try and find
this out. In any case, he ought, if possible, without inter-
fering with his other duties, to try a second time before the next
sittings of the Court, for which suit entered. If he does not
then succeed he may be able, having left the summons at
defendant’s house or place of abode, to make such an affidavit
as may satisfv the Judge that the party is evading service, and
that the summons had mos®probably come to his knowledge.
A bailiff has generally to go into the same part of his division
more than once between cach sittings of the court, and can
often make two or three attempts to effect a service without
much inconvenience. Ile may, certainly, in some cases, have
much more trouble than he can get paid for, but this cannot
be avoided, and any mitigation: of the rule allowing milesge
only in case of service, would be a far greater evil.  The same
rule applics to services in the Superior Courts.—Ebps. L. J.]

UPPER CANADA REPORTS.

counT OF ERROR AND APPEAL.
ON AN APPEAL EROM THE COURT OF COMMON PLEAS.
{Before the Hon. Arcuinany McLeay, Chief Justice; the Hon.
P. M. Vaxgovanxer, Chancellor; the Hon. W. H. Drarer,
C.B.C.J. C P.; the Hon. V C. Estex: Hon. V. C. SeraGes;
Hon. Mr Justice Hacarty; * the tlon. Mr. Justico MoBRIsoxs;
and the Hon. Mr. Justice CoxxoR. 1)

Horcomn v. Hamirtox.
Bl of exchange~Jmnt actvm—Dischargr of one of several defendants.
Held (w@eming the judament of the court below), that where the Lolder of a Bill
¢ »xehange or prottissury note gues. aader the statute, the drawem, seceptors
and endorsers, in one adion, he may discharges the deawers or endarsars [oe
accommnd ation ncceptors) after an arrest under a capras ad satisguciend-:m,
withunt Jusing s remedles agalust tho other defendants hsble ta priority to
those danchnrgod
McLeaan and Draper, C. JJ., diesenting.

This was an appeal by the defendants from a judgment of the
court below, in un action wherein Robert Jarvis Hamilton and
Milton Davis were plaintiffy, and Samue! T. Holcomb was defen-
dant. The facts of the case are sufficiently stated in the judgment
of his Lordship the Chief Justice in dieposing of this appeal, and
in the report of the judgnient in the court below, $ U. C L J. 163.

From the judgment therc reported, the present appeal was
brought, on the grounds, that the judzment given by the court
below on the demurrer by the defendant to the second replication
to the third plea of the defendaunt is erroncous and should be
reversed, hecause the action being upon a joint judgment against
the defendant and Jobn Macpherson and Samuel Crane, it #as not
competent to the plaintifts in aunother action to set up in veply to
the defendant’s plea the position in which the said J. Macpherson,
S. Crane and the defendant stood with regard to each other on the
instrument upon which the judgment now sued upon was reco-
vered 3 and also, that it is inmaterial whether the plaintiffs have
received any money or other property on account of the said
judgment: the arrest of the =aid Macpherson, and his discharge
by the consent of the plaintiffs operating in law as a discharge of
all further remedies on the said judgment.

Galt, Q C., and Anderson, for the appellant.
R. A. Har :.on for the respondents.

The cases principally relied on appearin the judgments of their
Lordships, and in tho report of the casc in the court below.

McLzay, C. J.~This was an action on s judgment recovered
on the 12th day of January, 1858, in the Court of Commoen Pleas,
against the defendant and one Jobn Macpheraon and Samuel
Crane, for 5051, 11s. &4, together with 194, 7s. 64 costs of snit,
amounting together to 523/ 19s. 2d.; which said judgment, the
plaintiffs allege, remains in full force, unreversed and unsatisfied 3
and the plaintiffs have not cbtained any execution or satisfaction
for or upon the snid judgment; whereby an action bath acerued
to the plaintiffs, to demand and have of and from the defendant
the snid suro of 5251 19s. 2d.; yet ‘.e defendant bath not paid
the same. or noy part thereof, and the ». intiffs claim £800.

The third ples, which is demurred to, is as follows: ¢ And for
a third plea, the defendant says that before action brought, the
judgment sued upon in this cause was satisfied in this, that the
plaintiffs, after the recovery of the judgment in the declaration
mentioned, on or atout the first day of July, 1838, caused a writ
of capias ad satisfaciendum to be issued out of this honorable
court, directed to the sheriff of the United Counties of Frontenac,
Lennox and Addington, wherey the said sheriff was commanded to
take the body of the said John Macpherson in satisfaction of the
said judgment; under and by virtue of which writ the said John
Macpherson, onc of the defendants in the judgment declared upon
in this cause, was arrested and taken, and detained in close cue-
tody of the sheriff of the aforesaid United Counties of Frontenac,
Lennox & Adaington, in satisfaction of the eaid judgment, and
was so detnined 10 close custedy of the said sherifl, or on the

& 1\Wax abseit from the 'rovince when judgment was pronounced.
{ Diod bofore judgment was pronounced.
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limits of the smd United Connties, until he was, by the order and | the plawtdl on an undertabing by him to render hiwselt on a

authority of the pliintiffs, discharged feum custody by the shentl
of the said United Counties, whercby the smd judgment was
satisfied.

Demurrer to the third plea, or tho following grounds : chat the
mere arrest aod subsequent discharge of one detendant on a writ
of capins ad satisfaciendum, is not such a satisfaction and extine-
tion of the judgment as to dixcharge another defendant from all
Jiability thereon ; that it is not shown that by the arrest and dis-
charge of the said John Macpherson the now defewlant lust nny
remedy over against Lim or any other party to the judgment; aund
that it does not appear that the suid judguwent was paid or satisfied
a8 against the now defendant.

The plaintiffs take issuc on the pleas of the defendant. And for
a second replication to the third plea, the plaintiffs say that the
judgment in the declaration mentioned was recovered by the plain-
tiffs on a bill of exchange drawn by the now defendant upon and
accepted by the said John Macpherson avd Samuel Crane for the
accommodation of the now defendant, and uot otherwire; and
that the said John Macpherson aud S:mucl Crane did not, nor did
cither of them, ever receive any value or cousideration whatever,
and were in fact only sureties for the now defendant; and that
the said debt, for which thesaid jndgment was recovered, was and
still is the debt of the now defendant. Aod the plaintiffs further
say, that after the arrest of the said Jolin Macpherson, under a
writ of capins ad satisfaciendum, as in the said third plen men-
tioned, he applied for and obtained the benefit of the limits ¢f the
gaol of the said United Counties of Frontena., Lennox & \ibding-
ton; and that while he was on the limits of the gnol ci the said
United Countics thercunder, the plaintiffs conseutea to the dis-
charge of the said John Macpherson from such limits, which is
the discharge from custody referred to in the said plea: and the
plaintiffs further say that they did not, nor did either of them,
ever receive any money ov other property; and that the same is
pot in any manner, either in whole or in part, paid, satisfied or
discharyged, as against the now defendant.

Demurrer to this replication, on the grounds: that the action
being upon a joint judgment against the defendant aud John
Macpherson and Samuel Crane, it is not competent to the plaiutiffs
in this action toset up iun reply to the defendant’s plea the position
jn which the said John Macpherson and Samuel Crane and the
defendant stood with regard to each other, on the instrument upon
which the judgment now sued upon was recovered ; and that it is
immaterial whether the plaintiffs have ever received any money or
other property on account of the said judgment = the arrest of the
said Macpherson, and his discharze by the consent of the plaintiffs
operating in law as a discharge of all further remedies ou tho said
judgment.

This action, therefore, is brought to recover from the defendant
the amount of 8 jonut judgment, recovered against him and two
others after one of the defendants has been airested on a ¢d. sa.,
apd discharged from custody by the plaintiffs.

The defendant pleads the arrest and discharge of his co-
defeudant in bar of this action, and in the third plea alleges that
thereby the plaintiffs’ judgment was satisfiecd. The plaintiffs
demur to such plea, on several grouads, the principal of which is
that the arrest and subsequent discharge of one defendant is not
such a satisfaction and extinction of the judgment as to discharge
another defendant from all linbility thereon.

The case of King and another v. loare (13 M. & W. 494)

strongly supports the plea. It establishes that a judgment (with-
out satisfaction) recovered against onc of two jomt debtors, i a
bar to an action against tie other, and is pleadable in bar and not
in abatement. Then, if onc of several joint debtors cannot even
be sued after a recovery of judgment against another of such
joint debtors, any act or the plaintiff by which, after judgment
against all parties linble on a note or other onligation, onc of such
partics is released from his joint linbility, operates in law asa
release to all.  In the case of Clarke v. Clement and Fnqlish
(6 T R. 525) it was held that if a plaintiff consent to discharge
one of xcveral defendants taken ov a joint ca. sa., he cannot
afterwards retake him or take any of the others.  In that ease,
the defendant English having been taken on s cupras ad satisfacr-
endum issued against both the defendants, was set at liberty by

given sday it he did not iy the weantime pay the debt; on which
the detendant Cleraent moved that the writ of cu. su. should be
quashed, and satistaction entered on the roll. In the argument it
was contended that, allowing one defendant to go out of custody
in execution on his promise to render himself again, is no satis-
faction of plaintifi’s debt; and though it might be doubtful that
be could be retaken, yet that his being let out of custody was no
reason why the other defeudant thould not be taken; and at all
events, that there was no pretence for making the latter part of
the rule, as to cuntering satisfaction on the roll, absvlute.  After
the rule obtained by Clement was disposed of by an order that Ae
should not be telen or the writ, the plaintifl’ sued out a separaie
execution against English, and mirested lim again; on which a
rule wns obtained to show cause why he should not be discharged
out of custody, and the capurs ad satisfaciendum set aside, and
satisfaction cntered on the rell on an affiduvit Jdisclosing tbe facts,
and also those which appewied on the furmer application.  Cause
was shown aguinst that rule, aml it was urged that the defendant
English having given an undertahing to render hunself before the
return of the first cu. sa , was estopped from making the objection,
In supporting the rule, the caves of Vigers v. Aldrick (4 Bur. 2462),
and Jacques v. Wethey (1 T. R. 557), were cited. The court were
of upimun that the plaintiff was wrong on both points, and made
the rule abrolute. In the last mentioned case, where a prisoner
in exccution was discharged by the consent of his ceditor upon
giving a fresh security to sati=fy the judgment, which sccurity is
afterwards defeated on account of a wmere iformality, the judg-
ment was considered satisfied, aud could not be sct off against o
demnnd of the plaintiff.

In a subsequent case—(Tunner v. Ifague, 7. R. 420)—the
defendant, having been charged in execution ot the sait of the
plauuff, was discharged, ou his undertuking to pay the debt at s
future day. Un nonpayment at the day, plaint.{f sued out a jieri
JSacias against him. A rule was obtained to show cause why the
fi fa and the proceedings on it should not be set aside; to which
it was replied in argument that the release of the defendant was
conditioual, and that as tie coundition was not performed, the
plaintff had a right to sue out another writ of cxecution. The
court held that several eases cited in support of the application
proceeded on the ground that it was consiiered that the plamtiff
received a satisfaction in law by having his debtor in custody in
execution, and made the rule absolute.

A much more recent ease— Catlin v. Kernot, (3 Com. B.N. 8.,
796)—is to the same cffect a8 Lwnner v. Hogue. In that case, in
which all the former cases were cited, the court held that the dis-
charge of a defendant from custody under & ca. sa. operated in
law as an absolute satisfuction of a judgment. In delivering
judgment in this case, Williams, J., said that the only doubt he
entertained was, whether it was compulsory on the court to enter
satisfaction on the judgment roll :—+* It may be taken, upon the
affidavits, that Mr. Catlin consented to the discharge of Mr. Kernot
upon an agreement that if he would so consent, Mr. Kernot would
abstain from controverting the proceedings under the fiat against
him in bankroptey; and that, notwithstanding he made the agree-
ment, Mr. Kernot did contest the fiat, and ultunately procured it to
be superseded The question is whether, under theve circumstances,
the discharge of Mr. Keroot from custody operated n satisfaction
of the judginent debt ¥ 1t scems to me to be impossible, upon the
authorities, to cntertain a doubt; and I think it is impossible to
get over the case of Lambert v. Parnel (151L. J. Q B. 65, 10 Jur.
31), where the Court of Queen’s Bench ordered satisfaction to be
entered in a case precisely like this;—that undoubtedly is in
accordance with al} the authorities.”” The rulc in that case was,
for the plaintiff to show cause why a memorandum of satisfaction
should not be cotered as to the judgment signed in the cnse of
Catlin v. Kernot, on the 21st Janxary, 1847, for 5464 16s. 1d.,
and & 14s. costs, and registerced pursuant to the statute 1 & 2
Vic. 110, charging the estate of the defendant, ¢ the debt and
costs having been satisfied ”

In that case, though the defendant had violated an agreement
on which his diccharge from cudtody was obinined, after sble
argument and full consideration of the circumstances, the court
made the rule to enter satisfuction absolute.
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The only ground on which that application was made, was that ' I quite agreo with the judgment of the learned Chief Justice of
¢« the debr and costs hd been satisfied,”” theugh not in any way | the Contmon Pleas, that the defendant 13 cutitled to judgment on
except by being discharged irom the humits. both tire deamurrers.

The fuacts admitted on the pleadings in this case are, that the! Vaxkovoussr, C —I am in favor of affirmiong the judgment of
judgment wue recovered on o bill of exchange, denwn by the | the court below in this case. 1 think the Legisluture did not
defendant on McPherson & Crane, and accepted by them, fur the |intend to pluce the plaintitf, who proceeded by the course which
defendant’s aceommodation, agniost the defendant and McPherson | they at least advised, and, so far as they could, by penalty
& Crane; that & ca. sa. was sued out upon that judgnent, oun | enforced, in a worse position after judgment recovered against
which Mr. McPherson was arrested ; and that while he was o the several parties to a note, than he was in as to them beforo
prisoner on the guol hmits, the plainGff discharged him from | judgment; that is, that they did not 1n any way mean to alter his
custody ; and that the plainuils have not received nny money ov ' tight in regard to them  The record of the judgment itself
other property in payment or satistaction of their judgment. It | shows the relative positions of the geveral parlies to it, aud that
appears to me from the cuses cited thut the arrest and discharge | it was recovercd under the statute permitting such form of preec
of one of the juint debtors operates in lnw ns a vatisfaction ot the | dure.  No extrinsic evidence for this purpose is required ; therc
Jjudgment, and that the plea seiting forth the arrest and discharge |18 00 going behind the record to ascertatu it; it is spread out on
13 guod, and the defeadant entitled to judgment on the demurrer. | the face of it, aml the way in wluch & jont judgment and joint
I am not aware that there is anything peculiar to distinguish this execution were vbtamed there appears; and 1t seems to me it is
case from other cases of juint judgments, in which afier arre~t ' but effectuating the intentivn of the Legislature, and workiog out
and discharge from custady the courts have felt themselves hound * the spirit of the act, to huld that upon such a record the parties
to order satisfaction 10 be entered. The suit in which the plain- " severally linble are to be treated as though several judgments had
tiffs’ judgment was recovered was brought on n bill of exchange been recovered against them, but enfurcable by one execution.
against the drawer and acceptors, under the 23rd section of the ' The plainuff may, under the act, make all or auy of the parties
act of this Province, Con. Stat U C cap 42, which enacts, * that ' to the note defendnnts in one sait  He 13 not, by abandouing
the holder of any bill of exchange or promissory note may, in<tead several actions agninst all, compelled to treat all as juint contrae-
of bringing sepaiate cuits against the deawers, makers, endorsers tors; he may ~elect the maker and one eandurser of a note, and
and acceptors of such bill or note, include all or any of the par- i sue them togethier, and bring separate actions against the remain-
ties thereto in one action, and proceed to judgment and execution ! ing endorsers, subject ouly to the penalty ot being deprived of
in the same manner as though all the defendants were joint cou-' costs, but without hus rights in or subsequent to such actiou being
tractors.” The plaintiffs have availed themselves of that act, and ! affected by the action in which he has joined the others. The
have sued all the partics te the bill of exchange in one action, as  judgment 1s bhut the cord which binds together the sucks. The
though they wcre juint contractors, though it was not compulsory | defendants are fized by it so that they caunot dispute their joint
upon them 1o do so. If they bad brought several actions, as they | liability to the phuntiff thereunder; but each is, as to the character
would have been obliged to do before the passing of the act 13 & !in which he has been made and is so liable, as much an upit 43 i.,
14 Vic. cay. 69, they would have been entitled to disbursements | every stick in the bundle,  Section 26 of the Copsolidated Statute,
only io onc of the suits, and to full costs in the other; but the | chapter 42, which provides that the rights and respousibilities of
difference as to the amount of costs to which they would be enti- | the several parties to auy such bill or note as between each other
tled could not, in suing for so large an nmount, have formed any | ~hall remnin the same as though the act had not been passed,
consideration 10 induce the piniutiffs to adopt the mads of proceed- | saving only the rights of the plaintiff so fur ay they may bave been
ing authorized by the statute. The act, I thiunk, affords a facility | determined by the judgment, means, I tnink, nothing more tban
in enabling all the partiesto a bill or note to be sued jn one action: 1 thiz, that the ceveral defendants shall have their recourse, the one
and in that action & judgment against all may be obtained, either ' against the other, according to their relative liabilitier, as though
jointly, as 1n this case, or severully, us may be thought desirable  they had been separately sued orcnlled upon to pay, iu their several
by the plaintiff. , capacities of endorser, drawer, accommodation acceptor, or as the

The jndgment sued on is against all the defendants jointly, and | S85¢ 4y bes but that, as .rog:u'ds the plaintff, tl{eir linbility to
I can discover nothing to distinguish it from all similar judgments, | hi@, a8 determined by the judgment, rhall not be disturbed—that
nor can I perceive any reason why it should not be discharged 't shall not be open to any of tho partics against whom he has
in the same manner. In the second replication to the third plea, ; Fecovered judgment, and who may aftermards be compelled to
the plaintifis endeavour to show that because the bill on which | PAY. to allege that he became lisble on the note only for the
the judgment is recovered was made by the defendant and accep- l plaintiff’s accommudation, or that in any other way the plaintiff is
ted by the other defendants for his accommodation, therefore he | 1abte to him.
is not entitled to be discharged by reason of McPherson having{ Drareg, C.J., retains the opinion expressed in the court below,

beca discharged from custedy. 1 do not ¢ce that the defendant’s EsTeN, V C..— I have looked at all the cases that were cited
STEN, . ! ,

p&sitinln‘in reference to the original cause of action can in any way | and have come to the couclusion that the judgment of the court
z%,cctl ns .%95‘“.‘“" als oue of t;'(} defendants in 8 Joiut judgment «p 40055 viohe. T hunk the plaintiff is in the same position as if
The plaintiffs might have urged the fact stated in their replication, * o corgy judgments bad been recovered. There is a werger, no
if they had failed to give defendant, ag the drawer of the bill , doubt, but a several merger. The intention of the act of Parlia.
:ohce of its d';'."m;)ur. "?"‘ acccptgnco; b"t: after the hill h"'f | ment Was, not to prejudice the pinistift ; only that there should be

ccome merged in the judgment, and all are jointly liable to pay 1()"0 action and one judgment, but pot that the parties sbould
the amount. they cannot, 1 think, go back and urge such an objee- ! stand in any different situation as amongst themselves. The

tion to a discharge frem the judgment—a discharge which they. ! replication here sets up, in effect, that tbe defendavt who was

by their own act, have placed within his reach. In my opinion | ;. N
the defendant is entitled to judgment on the demurrer to !bis”h‘wh“md was ouly a surety, and the now defondant was the

replication to the third plea, principal debtor.

. . Seracer, V. C.—1Jpon reading the several clauses of the act
The 26th section of chapter 42, Consolidated Statutes of Upper! - ’ ; e Py . ;
Canada, provides that the rights aynd responsibilities of the several! which bear upon t))ns qu:ahon, one is impressed .wnh the cenvic-
parties to any bill or urte, ns between cach other, ~hall remainas- t\;t{)t‘l;ut thlc one o rj(‘ctdo . the Legislature was “l) ° ;able the holderlx{
. A PN * of Wlls and notes. and in a3 sense to compel them, to sue a
;’;::ﬁ:'ﬂ.ﬂ::: tf:_" ;x:dun\vt :‘?; l?:::cgc(::vgg(_:g:z];gel:"’“:":: (.'ltl“'l;!c | parties linble to them upon the instrument in one action, without
went). The rights of the pinintiffs as payecs and hoiders of the * disturhing the rights of the partics ns between one another. In

- N X s . <the 26th clause, which creates the difficulty, this intention is
:;::L'l;n;:ch'f;:l gctfﬁﬁ“‘c‘c:r‘ﬁ c‘:‘:]I-}::dl‘f‘:":;:fl“t:;d"l);.‘ ftll::l:':'c;:nl;: :“:; . manifested a2 strongly asin any other. In express terms it leaves
held inde Jendcxetly' of the otl;ors for thc' " m‘cnt <;f the whole | the nights of all partiex as they were under the old form of pro-
awount 14 pay ceed ng, with, as 1 read the olause, ono ecxception cxpressed

* *¢ gavipg only the rights of the plaintiff, so Jar as thoy may bave




288

LAW JOURNAL.

[SEPTEMBER,

been determined by the judgment;”” which T take to meua that
the rights of the plaintiff, as determined by tho judgment, are to
stand as so determined.

One naturaily inquires, with what ohject this ¢ suing” was
jntroduced. A reason may readily be suggested. The plaintiff
might fail &8 to one or more defendants, or as to all. Supposo
him to fuil as to one, and to succeed as against the others, if the
clause had stood ¢ the rights and responsibilities of the several
parties to any such bill ar note as between each other shall remain
the same as though this act had not passed,” and had stopped
there, there might be rovm to contend that it enabled the plain-
tiff to proceed in another action against the defendant as aguinst
whom he had failed in the action in which he had joined him with
other parties; and literally the words used would cover such a
case, but for the provision which excepts the plaintiff’s rights so
far ns they may be determined in the action under the statute, 1t
is not necessary to say that a cnurt would have so adjudicated ;
the Legislature may have added this provision to obviate a doubt.
It is sufficient to show that under circumstances which might
arise in wurking the act, a result might have followed (or the
Legislature might have thought so) which it was deemed advisable
to provide against.

Monzisoy, J., thinks the judgment of the court below was right.

Per Cur.—Appeal dismissed, with costs, *

COMMOXN PLEAS.

(Reported by E. C. JoNES, Esq, Barnister-al-Law, Reporter to the Court)

Ix ae Tus Jeonce ofF THE County Courr ofF tHE Cousty oF FiroIy,
axp Rosert Macartsey, oxg, &c.

NMandamus—County court-Order of Judge of— Application for mandamus to com
pd lam toresand.

A judge of a county court by order stayed the proceedioge in a cauce until the
attorey or his client should give & proper Idemnity to the plaiutil against any
costs to which be might be liable in consequence of Lringing the action in case
the plaintiff becz ne vousult &c. The order weas afterwards made a ruly of
court and Judgme 2 entervd thereon.

Tpoon a motion on bebalf of the attorney to this court for a mandamar to ccmpel
:;:: i;l\?go below to grant & sumpsons ur tuke otber procecdings for rescivding

Held, that the apphication could not be entertained, as it would be interferiog with
the jurisdiction of a competent tribunal.

Crombie, applic for a mandamas nisi directed to the judge of
the County Court of Elgin to grant a summons or take the proceed-
ings for rescinding an order made by him on the 10th November,
1862, in a cause in his court of John Ellison, plaintiff, and Freeman
Eilison, defendant, by which the said judge ordered that the pro-
ceedings in the said cause be staycd until the attorney or his clients
Eive a ?roper idemnity to the plaintiff azainst any costs to which

e might be subjected, or be made liable ‘or, in consequence of

the bringing of that action, in case the plaintiff become nonsuit, &c.,

é&c., and that if the indeminity werenot given within ten days after

the service of the order, the writ of summons in the cause was to

be set aside with costs to be paid by the attorney to the plaintiff.

The indemnity to be such as the plaintiff shall be satistied with, or

as the judge should approve of on a proper notice.  On the 5th of

January last the order was made a rule of the county court on an

ez parte application, and afterwards judgmeut was signed on the

order or rule, and execution issued and placed in the shariff's
hands.

Drirer, C. J.—The leading facts disclosed on this spplication
are that the plaintiff executed a deed of trust dated the 25th of May
1852, making Benjamin Drake aud two other persons trustees of
lis cstate. This deed of trust was produced before the judge
before the above order was made. It was sworn that Benjamenr
Drake as one of the trustees, instructed the attorney to bring this
action, for money paid by the trustees on account of the said estate
to prevent a foreclosure of a mortgage given by the plaintiff and
another person to the St. Thomas Building Society, for the purpose
of securing the amount of a loan obtained from that society by the

* RICHARDS, J., Who was present when judgment was pronounced, said he stil}
rotained the opiufon exvressed by hun in the court below, but, not hasing been
pmsont. on tho argument of tho appsal, gave no judgmert.—kEps. L. J.

defendant, Drake was appointed by his co-trustees to demand and
sue for all claims belonging to the suid estate,

The deed of trust is not before us, and we do not know that by
it the plaintiff gave the trustees authority to collect debts due to
his estate. If not, the attorney could derive no suthority fromthe
employment by Drake to bind the plaintifii.  If Drake and the
others were trustees to collect and wind up the estate assigned to
them, it does not readily occur to me on what ground the plaintiff
could interfere with the action of the trustees, and still less, why
the attorney employed by Drake should be deemed an oflicious inter-
meddler, and be subjected to the payment of costs to the plaintiff,
nor why the trustees should be presented collecting a debe due to
the plaintifi’s estate by the action of the plaintiff himself.

1 abstain from expressing any opinion as to whether the order
i3 or is not in accordance with law on the actual merit=, because a
perusul of the trust deed, or a disclosure of further circumstances
wight change any view I should adopt upon the factsnow apparent,
there were I should hope, other facts made apparent, to justify
the order against which the attorney complains. I feel bound
to assume this, as the order is of a diflerent character from
any which I have seen in any reported case, where the facts were
of a similar character to those above.stated.

This order, is, however, made in a cause over which the county
court had jurisdiction. It may be as sugwested, that it is in some
points an excess of jurisdiction. But this application is wholly
unprecedented, and is calling on the court to interfere in a cause
pending before a competent jurisdiction. because a step has been
taken which is possibly void or irregular, but which, whether void
or irregular, cannot in this mode be brought in question.

Mandamus refuced.

PRACTICE COURT.

(Reported by C. Ronixsoy, Esq., Barrister-al.Law, Repcrier to the Court.)

Moopy v. DoveaLL.
Time for sett:ng down demurrers— Renewing application in Praclice Court.

A demurrer wag set down by the plaintiff, before the opening of court on tho first
day of Michaclnis Term, for argument on the second paper day, and aflor-
wards, about twelve on the Same day, it was set down by the defendant for ar-
gument on the first paper day. Duriug the same term, in Practice Court, srule
to striks out tho demurrer entered by defendant was dischanted on tho ground
that the plantil’s entry was improperly made before the court bad met. The
court however heard the cause on the day for which it had been entered by the
plaintiff, holding that he had a right to set it down before tho opening of the
court

A motion §n Practice Court in Easter following to rescind the discharge of the
grekun application there, was refused as betug contrary to established practice

ut without costs, As the learned judge who made tho first order wished it to
be moved against and if possiblo to be resciuded

{Paacrice Coten, B. T, 1863]

During Easter Term Jorphy obtained a rule calling on the de-
fendant to shew cause why the rule granted in the Practice Court
in this cause on the 21st day of November last should not be re-
scinded, on the ground that the same was made through misappre-
hension of the practice of the court, in supposing that the court
required demurrers to be set down for argument in court while the
court was sitting, and that they could not be set down before the
court opened, and why the demurrer bouks sct down for argument
by the defendant in this cause should not be struck off the paper,
or why the terms of the rule should not be varied, so that defen.
dant should be deprived of the costs of the said rule, and that the
plaintiff should be allowed all costs in respect of the demurrer
{)ooks so set down by him, on the further ground that the said de-
murrer books of the defendant were so set down for argument by
him after the plaintiff had set down his demurrer books for argu-
ment.,

On obtaining the rule the plaintifis filed affidavits to the effect that
on the first day of Michaelmas Term last the plaintiff after 10 0’clock,
a. m., and before the court met, set the demurrers down for argument
on the second paper day of the term: that about twelve o'clock,
noon, the defendant set the demurrers down for argument on tho
first paper day of the term: that during the term the plaintiff ob-
tained a rule calling on the defendant to shew cause why the de-
marrers set down for argument by him should not be struck out
of the paper, because they were so set down after the same dewurrers
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had been set down by the plaintiff- that that ruie was discharged,
with costs to be costs in *hie cause, by the Jeaened judge who eat
in the Practice Court, on the ground that the proper time to set
down demurrers was while the court was actually sitting and not
before ; that the case was argued on the day fur which the plaintift
had cet the demurrers down to be heard, the court declining to
hear the argument on the day fur which the defendant had set
them down,

The learned judae who sat in the Practice Court expressed a
desire that the rule should be muved aganst and be vescinded
as the full court and all the judges, after considering the matter,
thought the plaintiff was regular, and bad the right to set down
the case before the court actually opened.

Duriag the terin R. A, lurrison shewed cause, and contended that
although the full court might review the decision of a8 judwe in
Chambers, yet when the same judge wassitting in the Practice Court
his jucgment could not be reviewed by the full court, and if not,
then it could notbe reviewed by another judge sitting in the Practice
Court. Hercferred to Consol, Stats U, €., ch. 10, see. 9, as shewing
that the decisions of the Practice Court had the same binding effect
as those made by the full court; that though the court might dur-
ing the term perhaps revise or alter a rule gronted during the terw,
it could not do so after a terin had elapsed, and the rule had issued.
He also objected that even if the power of revision clearly existed,
as in ease of a judge’s order, it would not be eaercised, as the ap-
plication had not been made in the next term ater the order or
rute complaned of was made,  He alo contenided that the materials
on which the original rule was moved for onght to be produced on
this application. ~ He referved to Meredith v.” Giblons, 21 L. J. Q.
B. 293, Orchard v. Moxies, 21 L. 3. Ex. %9, note; Collins et al v.
Johnson, 16 C, B. 588; Rule of Practice No. 15, Harrisen's C, L.
P, Act, 59 7 Notman v. Rapelje, 6 O. 5. 560.

Morphy, contra, contended, as to the materials on which the
original rule was moved not being produced, that it appeared by
affidavit filed on moving this ru‘f’ that search had been made in
the proper oftice for these papers, and they could not be found;
that the learned judge who sat in the Practice Court having himself
eapressed a desire that the rule should be rescinded, the court
ought to exercise the power varying its own rules, particularly as it
was in a matter in which costs alone were at stake.  lHe referred
to Nickerson v. Shaw, 7 U. C. Q. B. 511, as shewing that a judwe in
chambers has authority to alter his own decision, and a fortior
the court.

Ricnarps, J.—Without establishing a precedent that would, in
my judement, be very inconvenient, and contrary to the established
practice of the courts in England for very many years, I do not
think I can make this rule absolute.

The cbservations of Baron Parke, in Dodson v. Scott, (2 Ex.
458,) seems to me to apply to the case befure us. e says,
“The first objection is, s it competent for me to entertain this
application at all, the objection being that it has been already
disposed of in such a way as, according 10 the established prac-
tice of this court, to preclude any further enquiry. Seversl cases
were cited to shew to what extent the courts have gone in laying
down the rule, that after an application to them has been made,
and has failed on account of defective materials, they will not
allow any further enquiry. There is no deubt that such is the
established practice of the Caurt of Queen's Bench, as appears
from the cases which have been cited, and § presume it to {)u the
{xrncticc of the other courts also.  The practice appears not to have
reen first adopted, but sanctioned by a rule of the court Queen’s
Bench of Hilary Term, 3 Jac. 1, by which it was made highly
penal, if & matter had been disposed of in the presence of Both
parties, to agitate the same matter again, and that upon the prin.
ciple that where there bad been 2 judgment on the case, it was con-
ducive to the due administration of justice that the wmatter should
notagain be agitated.  Now there can be no doubt that the courts
have gone beyond that part of the rule which reynires the matter
to have been disposed of in the presence of the counscl of both
partics, because they have held a party equally bound when the
rule which he has obtained was discharged. although he himeelf,
the pariy obtaining the rule, was never heard.” e then refers to
several cases, and proceeds. * inall of which the rule was recognized
that if there had been an application to the court, and the watter

P has been disposed of by the court, the parties will not be allowed
to re agitate the same matter.”

In Legyo v. Youny, (17 C. B, 519 the court adhered to the rule
and 1 & nute very many authorities are referred to.

In Orchard v. Mories (2 E. & R, 206.) where a point in relation
to costs was brought before a judge in chambers, he thousht the
matter in his diseretion, and refused the costy,  Subsequently the
court of Cummon Pleas decided that the judge had no diseretion,
that decision being contrary to one made in the excheguer previ
ously. The plaintitf then renewed his application for full costs,
which came before the court. Coleridge, J. said, ** You bave tahen
the decision of a judge in chambers, and have let two terms pass
without disturbing it.” It was urged that the delay wccurred
under the belief that the judge in chambers, according to the de-
cision of the Exchexuer, had a discretion, but thatit was since
shewn that construetion of the statute was disputed,  Coleridge, J.
added, = Suppose all that was done at chambers had been done
herve, we shouldnot now hear you ™ Lord Campbel, C. . observed
 Could the unsuceessful paities in the two eases in the excheqguer
apply te that court now, or could the party whe failed in the
Common Pleas take that course, if we should agree in opinion with
the court of Exchequer ¢”

Todd v. Jeffern, (7T A. & E. 519). is an authority on most of the
points raised in this case.  In Trinity Term, 1836, a rule was made
abrolute in the buil court, by Coletidwe, J., to enter a nonsuit.
After that term, the plaintiff applied to Coleridge, J., at chambers,
for Jiberty to move the full court to revise his judgment given in
the bail court,  The learned judge, after taking tume to consider,
=aid that, under the circumstances, the plaintiff might have liberty to
make such application, if the full court thought proper to entertain
it. On arguing the rule 2isi, Lord Denman, in @ving judgment
said, * The decisions in the bail court ave like decisions here.” The
court will alter its own rudes where there has been a plain miscon-
eeption.  But that is not <o here.  And where a judee sitting in
the bail ccurt has actually decided a case, even a doubt expressed
by him cannot justify us in altering his decision after the term
in which it was given.”  Patteson, J, said, *“ We must for the
sake of all concerned in the administration of justice, consider a
rule made in the bail court in the same light as if i, were made
here, and if the ruie in question had been made here, voe could not
alter it after the term e which it was wade, unless therd hud been
snme palpable mistake.”

1 do not anderstand that the misconception referred to by Lerd
Denman, or the wsfake by Mr. Justice Patteson, means a miscon-
ception or mistaken view as to the law of the case, or of the prac-
tice of the court, but rather as to some fact in relation to the form
of the rule, or the grounds upon which it was argued; as in one
case, where it was made to appear that the facts, as stated in an
affidavit on which the court acted, were fulse, and the party mak-
n.g the aflidavit had been indicted for perjury, and had absconded.

1 think on the authority of the decided cases and the reasoning
applied to them, to which I assent, that 1am precluded from inter-
fering with the rule moved against from want of authaerity soto do
particularly as this rule was moved against in Easter Term, and
the one moved against was grantcd in Michaclinas Term nst, and
in tune to have been moved against in the same term, last Michael.
mas Term ending on the 29th of November last.

A<, however, the learned judge who ordered the rule in the
practice court wished this motion made, and desired if possible
that the rule should be made absolute, and as the defendant has
insisted on his strict legal right to have the rule discharged, 1 will
discharge this rule without costs,

I do not think allowing the rule moved against to stand will after
all be of much practieal ﬁisad\'anulgt- to the plaintiff, as it mercly
discharges an application to strike out from the paper the de-
murrer books set down by the defendant. 1t does not necessarily
imply that the master will allow the defendants the costs of setting
down the case or of the demurrer books, articulariy after the
deeision of the full court on the subject, and he will no doubt feel

nite justified in considering the plaintiff's case as properly set
own,

Rule discharged, without costs.
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CHANCERY. ,
(Ieporied by ALEX. GRANT, Ky, Barrutor-at-Law, Repoyier Lo the Courl)

Lawnasox v, Frrzernaip,
Horigage—County courleCbss, !
The act gteen to county conrts cquitable jurisdiction, In relatirn th mortesges
whien tlte sum dus duea not exoved ity pounds, docs not apply when the de- -
feadant is sesident out of the juridiction. !

This was o motion for decrer in a foreclosnre suit, !

Fitzgeralhd, for the phaintiff, asked that the uswal deeree might be
drawn up,

S. Wake, for the defendante, objected to the decree giving the |
plaintiff his costa of the snit, a3 the sum due was suewn to be only |
£42, aund the bill should therefore have been filed in the county
court,

Fitzgerald~The act, (16 Vie, ch. 119; Con. Stat, U, C, ch. 15),
rostricts proceedings in that conrt 1o defendante resident within the
Jurisdiction, for the second seetion (Con. Stat. sec. 34) provides ex-
pressiy that “ any person seeking equitable relief may enter a claim
against any person from which such relief is songht, with the clerk
of the county court of the eounty within whirk such last named per-
son resides,”
the practice of the inferior courts do not provide any machinery
whereby proceediugs can be taken against a person resident out
of the jurisdiction.

Vaswovatiner, C.~Let the usual decree be deawnup ; and let an
enquiry be made whether a sale or foreclosure will be more bene-
ficial for the infant defendants,  And if it shall appear that a sale
is proper, order a sale without requiring any deposit,

i

Beun v, Mivier,

Spectfic prefirmance of award

The Badinz of an arbitrator when unlmpeached 18 treated as res judicata betwoen
the parties 10 the submission.

This conet, when the relief given by the awrd of an arbitrator {s of a nature
proper o be specifieally proformed, will decros that relief, and that toaaithough
the court cannut specifically preform sotme part of the award, which 1s for the
benefit of the platntitl, but which portion tho plaint@ consents to forego.

This was a cause heard before V. C. Spragge, at sitting of the
court at Barrie, in April, 1863,  An ez parfe mjunction had been
granted before the hiearing, restraining the negotiution of the
promissory netes mentioned in the judgment,

The fucts wasterial to the present report appesr sufficiently in
the judgment,

Frtzgerald for the plaintiff, and the defendant Robert Bell,

Strorng, Q. L., and Osler for the defendant Mitler,

Baker v, Townsend, T Taunt, 422, Petch v, Cardan, 7 Dowl, 426;
Eechmerev, Carlisle, 3 0. W. 24 ; Wileoxr v, Wilcor, 2 W, & Tud. 345;
Neckels v, Hancock, '7 1M, & G, 309 Lewin v, Whitly, 4 Russ,
423; Fry on Spee. Per. 413, Ruscell oa Awards, 118, 483, were
referred to by counsel.

Srracer, V. C.~The bill is primarily for the specific performance
of an award, and for such relief as necessnrily grows out of that
which is awarded; and the fivst puint is, whether sueh refief is of a
nature proper for specitic performanee 1t seems to be so. 1t is
1o restrain the negotiation of promissory notes, and for security
for the re.conveyunce of laud as awarded; or fur a decree for
» conveyance itself,

Ihe awnrd is olijeeted to as wnreasonable—as in excess of the
cawer of the arbitraturs—and as wauting in finalttv and certataty,
angd therefore as not proper for speeifie performance ; but whether
yraper ot aut for specitic performance i may still be materlal as =
finding of facts between the parties, which they eannot aftersards
cautrovert; awd in that seuse is res jedicata. 14 s sa treated in
Tayler on Evidence, sec. ¥503; and Dee v. Rosser 3 East, 15, is
an aathactty foc the positian,

At the time of the submissian to arbitration it was a matter i
cantroversy who was entitled 1o the pussession of certain 3uts in
the village of Thornbury, Dacid Miter had braught ejecturent ta
reeaver possession, and the plaintiffs in thi< suit, towether with a
tenant of the younger Bell had filed their bill i this court to stay
proceedings at law, upon substantially the sume grounds as, npart

; speeific performance, being agninst public poliey,

And the orders of this court for the regnlation of

from the award, are the grounds upon which veliel is saught ta his
suit,  The arbitrators anarded compensation to the yonnger vl
for the loss of the use sud veat of the buthlings and fots © in
Thornbury, and diveefed that Miller should 1{:\)‘ the costs of the
proveedings in ejectment and in this courf, thercby adjudging in
fuvonr of el upon the question of vight to the possession of the
Thornbury Jots, as fur st least at s materiad to this sait.  The
establishaent of that fact is waterial, upen the objectivg to the
nward, that the matter in COBtrOVersy nrose out of an agreement
having for its ohbject to defeat creditors, and so not proper fur
If Bell was not
to have possession of the lots, their conveyance to him, wud the

Lriving a mortage by the elder Bell assecurity for their re.conveyance,

taken in connemon with Miller’s indebtness st the time, would

atford room for the presmnption that it was a scheme to piace the

Thornbury lots bevond the reach of Miller's ereditors; but if the

vounger Bell was to have the possession, for his own benafit for

i the ten years, or even for a shorter peried, then the conveyance

"and mortgaze and contemporancons papers may have heen only

- the mode which uanskilful lnymen adopted for carrying out their

: agreement ; and certainly the elder Bell would be more likely 1o

fwive a morteage upon his own propesty where his son was
beneficially interested, than gratuitously to cnable a strunger to

defraud his creditors, 1t should, I think, be guit clear, clearer
certainly than it i3 in this case, that the object of the arrangement

- was to defeat creditors, before the court should oppose its maxim

| i relation to public poliey, to the assertion of a party’s equitable
right.

. Itis nest eontended that the award is both unreasonable and
uncertnin in directing such security as it requires fur the release of
the mortzage. It is evidently put in the shape that it is in the

| award, beeanse the mortgage is made to the son of David Miller,

{ who iz a minor, and no doubt at the iustance of David Miller

himself, so that the difficulty of releasing it is of hiz own crea.

tion, but this difficulty is obviated if the court can divect the
tactual release of the mortgage. By the evidence in the cause,
documentary and otherwise, it is quite clear that the mortgage
was given for no other purpose than to secure the re-cenveyance of
the Thorabury lots, or rather their conveyance to the infant

i defendant Robert Miler, the appointee of his father. The award

{directs the conveynnee of these lots to the infants, sud the
plaintiffs submit so to convey thein: the objeet of the mortgage

» will be answered upon such conveyance being made, and the court

| ean properly deeree o contemporancons release of the mortgaged

" premises, and a relense of the motgage aor a vesting order, ™ The

father David Miller submits by his answer to join in a release of

the Mortgace.

The direction in the award that the Thornbury lots should be
conveyed to the infant and not to his father is also eamplained of;
but the* as I have snid was the agreement, and was so, as [ have
no donbt, at the instance of the father,

1 think there is nothing objectionable in my proceeding in part
upon the award, and in part upon the evidence in the cause. The
rule that the eourt will not specifically perform an award unless it
“enn perform the whole of it, must be taken with this quatitication,
! that the plaintiff is at liberty as in the case of any other agreemet,
to forego any parts of it that sre for his own benefit, a position

established In effect in Martin v. Pyeroft, {16 Jur. 1125.) aad so

, plainly reasonable as not to need any case to establistiit,  Hemay

| in this case abandon that pact of the award which directs security

jto be given for the future release of the morigage; sud prove
independently that he is entitled to its present discharge.

{ I thiok it was within the computence of thearbitrators to award

_as they did in relation to the custs at law, and in this evurt] the

. watters in contraversy 1n buth were befure them, and involved the

_questivn of which party, as being in the wrong. onght (o pay the
costs,

! It scems doubtiul whether 1t was competent to the arbitrators to

Daward payment of the 248 mentioned in their awnsd: 1do nat see
that it was a watter in cantroversy, and the answer stts up that it
had been s claim presionsly adpsdged upon by s eourt of competent
Jurtsdictian, n divisian court, adversely to the plaintiff,  The anard
is 50 small as searcely to Justify »n reference as tothe facts, 1 think
it will ke proper fur the plaiutifl to abandon that part of the

¢ award.

f
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L have abstwed from considering whether the younger Bell § that whee the withess je snbpenned by both partics and paid by

Wilg or Wik tot entitled ta the
lata—whether the £216 for which notes w ere given was the price
of grauds xold; or the price of woods sold, and of stich posession
and use of lots,
the arbitutors,

rud no longer open to tamtrover<y

pussession and use of the Thosubury & both, that po o g
jaucereds 1o the canse.—fousun .
v Yorddl, (1 08 K, 315

beeause 1 hokl that question adjudicated upon by |
1 have, the master, for the

woentitled 1o hiy evprases from the other who
Sleeender, (T Tauat. 38%,) Allen

As 1o the thicd objuction, T think there should he a refecence to
master should decide nat only whether the judge

proceeded npon that peint, s established beforehund, 1 favour of | rejected the wittiesses or not, but whether they were necessary op

the plaintiff, and 1 have ot thought st proper to consider as a peint
for consideration whether the amount awarded for compensation
for the Joss of possession is a reaseiiabli or proper sam or otberwise,
The account suust be taken upan the footing af 1hat being s proper
e 1o be allow ed against the notes.  The phintifls are entitled to
their custs up to the hearing.  Further directions sud costs to be
reserved, U plaistifl 1o poy the infant defendunt
have then over with ther own costy against David Miller, |

not see that any costs bave been incurred by defendant Robert | J.

Bell, and I do not know why he was not mmde a co-plaintisf,

———
CHAMBERS,

Reportel by Ropere A, Hargtsoy, Esy,

B e

MeLiax v, Evans

Barruster-al-Late,

Tuxaton of cogls~wSerrice of 3“”1’(3””“2 Witnesses puid by botk sudes— Witnesses net | gt
cdled.

Semide that subjxenas twing mesne procesa, ander see.
fres can be allowed fur wmlouge of servics, if not wde by the shiend,

Where witneaser are Subparnaed and paig by Lorh parties to & guit, the successful
barty s entitled 1o the costr of such withesses from the other.

Where Situesses are subpansed hut not cadled, the master shouid decido whether
they are hecessary or uol, aud allow or refuse therr oxpensas

{Chambers, June, 1563 ]

grounds for revision being

1. That the master has taxed the costs of services of subpanas
made by a persun who is not the shenff ordeputy-sheritf or bailist,

2. That fome of the witnesses for the defendant were paid both
by plaintif” and defendant, and that the defendant should be re.
quired 10 ge* his money back from the witnesses, and 2ot be altowed
o tax them aguizet the phintiff, and

3. That the fees of those witnesses who were not examined by the
defendant at the trial shonld not have been taxed- and that the
mester refused to deeide npon the materiality of the witnesses for
whom the defendant wags claising an allowance.

Avay Wiisos, J.—1 think secfion 257 of the C. L. P. Act deter-
mines the fiest point, becanse a subpana i3 mesne process, as the
following definition of it from Blackstone's Commentaries clearly
shows: * Mesne process is such process as issues pending the suit
upon some collateral matter, as'to summon Juries, witnesses, and
the like, distinguished from original process ‘which is founded on
the writ.  Mesne process is also sometimes put in contradistinetion
to fiuad process, or process of erecutor, and then it signities all such |
Process as jutervenes between the beginning and end of a syjt.”
Com, 279,

The section of the C. L. P Act, applicable to this ense, (see. 277)
enacts ;' In the taxation of costs 1o foes shall be allowed for the
nufeage or service of writs of summons or ather mesne procesy, unless
secved nnd sworn in the aflidavit of sersjce to have heeaserved by
the sheriff, hig deputy or balisf, being a literate porson, {or by g
coroner, when the sheriff ts a PArty to the suit,) ror unless a roturn
of the sheritf ar coroner fas Mhe case tay he be endorsed thereon,
except in cases as provided in the eighteenth secti

This was an application to revise casts taxed by defendant, thc‘

i

N

won of this aet.”

The tartff of costs, which pravides fur the nllowance fo the adlorncy
for service of writs, &e., when not done by the sheriff, and whey
taxable to the attorney, has relation to tse 18th section of the ¢,
L. P. Act, under whick' the atforney may, on the default of the
shertff for hfteen days, have service made for him by any literate
person (Har, €. L. P A, 730.)

i any of the services of subpeenas, therefore, were not made by
the sheridf, his depaty or baififl, or are wot 5o sworn o in the
sftidavit of service, * no fees™ {as the statute says} < shatt be altow ed
for the mileage or servier in the taxation of costs.”

As 1o the sccoud patat, that the master hes allawed to the
defendant the expenses of these witnesses allezed to have been

his costs, and to | which Mr 1
do | is 80, whether the decision of the judie iy

270l the C.L. P A, o :

i

accordingly. ;

{ Crawn ; ae why plaintisy

subpeased by both pasties asd paid by both:, the rule appesrs (0 bo

uot,

. Gollaray v. Kopravth, (15 C. B 230.) Jervie, C. J, says,

“ Where the Jadue at wim prons rejeets o witheea, right or wrane,
the mastrr never allows for his attendanee.”  Again, * If the cause
bad been tried in the nsunt course, and the juder had rejected
Avmstrong’s evidenes, You could not bave had the cont<” To
Atherton, the counsel, ussented, caying, © No donbt that
right or wrong,”  Maule,
L3820 The conrt does ot sit strietly asa Court of Appenl from
the decizion of the master, Costs of increase are aliowed at the
diseretion of the court, but that discretion ig, for convenience sake,
exercised through the master. Phe court hay suill an original
Jurisdiction.  You way now urge that 1he expense of tha wituess'
attendance oughit to bisve been alowed. on tha ground that he was
# mnterial witness,” Al the Judges then seriaton: concur in this
ruling as to the witness’ foes, Loth when tejected by an arbitrator
or by @ judge,
Bat the expenses of witnesses wil) be allowed, theugh net ealled
the trinl,  Ch, Arel, Prac., 8ith od. 512, In Mibler v. Lhonson,
(4 M. & 3. 260,3 where a plaintilt did not call a witness becanso
the defendant fuiled in his ples. yet o was allowed the fees of the
withess, and sen also . Idaneson v. Noel, (2 Ch, 200,) where it is
said the court will not veview the nimstet's taxation wien he hag
alluwed for witneses wha were not ealled; bat this must menn
where the master has entertained an objection to their allowance,
and has decided that in his opinion they were material.  See
Delisser v, Tinrne, (1 Q B. 533} in which it was decided that where
the plaintiff dees not prove certain fnssigniments of perjury set out
in his declarntion, he shounld not be atlowed the costs “of those
witnesses who were swmmated to answer a case which it was sup-
posed the defendant wounld ag tempt to make out.

The order should then, in my opinion, @0 for a revision upan the
first and third gronnds of objection, it s the practice in the
master’s office has been to allow for such services as have been
camplained of in the first vhjection, it would not be right that I
should unsetile the practice in this respeet, It will be better,
thevefore, that the defendant shoukd carry his objection to the full
court, that it mav be more matwrely considercd there und definitely
settled, and 1 will grant the order auly wpou the third ground,

Order for revision on the third ground.

Dessison v, Kaox.

Wrd of Gerfurayi to County Curt—taght of Plasniiff theretowNode of
Compelling ¢ppearance.

Whera plainfift, having sned defendant tna County Court, and afler jotader of
rsues 16 law, obiained a cartiorant for the removal of 1he cagve 1o the Court
of Queen’s Beneh, had the weit returaed; and the defendant. refusing to
appear in the Queen's Bench, obtataed a sutmant. eallivg vn defendant to
shew cause why be should ot enter At appearxuce (o the offirs of the Clerk of
the Creown, or why the pisihfl should not hace feave 1o wntor 3D appearance
for hum: aad on aerviee of o notiew vton defondant of having entered sineh
appearance, leave to procced in the action by
Giteg a declaration, s o ferLing n copy of the same an dafeadant, b attorney,
or agent; or wlis, lo default of defendant entaring an appearatics, plajnhy
shoutd 5ot be at libarty to Priweed by thng a decteration, posting up a copy
with notice. ta plead tn clehe d8vs, and o defauli of plen, be at liberty to xfgm
Judgment; or why, In defanit of auch anpoarance, & weil of dletringas should
not 18380 30 comped sudh appesrance.  Tho summons was Aacharged.

Quare ~Tbhe right ofa gradutstl, by wiie of certivrarl, 10 remory his ok o causs to
& Superfor Court, pending an Issus in 13, not detrrmined.

{Chambers, July 11, 1863 ]

This was 2 summens calling upon defendant (o shew canse why
he should not enter an sppearance in the oflice of the Clerk of the
shauld sot have feave {0 enter an appear-
anee fur Run, and on sersice of o noties upar defendant of baving
entered <uch appearance, hy plaintiff <hould not have loave ta
proceed tu the action by fiting » dectaration, and serving a eopy of
the same on defendant, Wi atturncy or agent: or why in default of
defendaat eutectng an appearance, platntifl <hould not be at fiberty
to procesd by Sling & dectaration, posting wp a copy with uotice
to pleadt in eight days, and in default of o ples, be at liberty to
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sign judzment: or why, in default of such appearance, a writ of
distringas should not issue to compel such appearance.

From the aflidavits and papers, it appeared :—

1. That on 2nd June, 1863, the plaintiff's attorney served the
defendant’s attorney with a notice entitled in the cause, and in the
Queen's Benceh, that the plaintiff having sued out of the Queen’s
Beneh a writ of certiorari, directed to the Judge of the County
Court of Huron and Bruce, for removing the cause from the County
Court into the Queen’s Bench, had ﬁlcﬁ the writ and seturn with
the proper officer at Toronto, and that defendant was required to
appear in the said action within ten days, otherwise judgment by
defuult,

2. That this is an action of covenant brought for the reco-
very of 2200 and interest—brought on a covenant in a mortgage
made by defendant to phiintift, in favour of one C. B, as the
assignee of the mortgage, and carriecd on for C. B.s benefit,
That this action was commenced in the County Court of Huron
and Bruce, and defendant pleaded a set-off due by plaintiff to
defendant, to which plaintiff replied on equitable grounds, an
assignment by the mortgagee, with notice to the mortgagor, and
his assent thereto, to which replicatiou defendant demurred. That
judgment was given for Jefendant, withleave to plaintiff to amend.
That plaintiff amended, and defendant again demurred, That
plaintiff obtained a writ of certiorari for the removal of the cause
from the County Court to the Queen's Bench, which the Judge
returned.  That after the return, rh\imiﬂ"s attorney saw defend-
ant’s attorney, who prowmised that he would, in a few days, send an
appearance to Toronto to be entered, but has net done sv, and has
since refused, and stilt refuses, and after such refusal be was served
with the above notice.

3. Defendant’s attorney denies any positive undertaking to
appear, stating that after the certiorari issued, plaintiff’s attorney
proposed to him to let the pleadings stand as they were, to which
he replied he would think it over, and let him know in a few days,
Plaintiff ‘s attorney then requezted him to enter an appearance, and
defendant’s attorney replied, * he could send it at the same time as
the pleadings.”  That defendant’s attorney, on reflection, thought
that as he liad only been retained by defendant to defend the suitin
the Comty Court, he would require his client's instructions before
he entered a defence in this Court (Queen’s Bench), and he shortly
afterwards informed plaintiff’s attorney that he declined entering
into the proposed arrangement. That plaintitf’s attorney threat-
cned to bring ejectment agamnst defendant on the same mortgage,
unless an appearance was entered, and has brought such action.

R. A. Harrison, for summons.

T Moss, contra.

Draver, C. J.—The removing by a plaintiff, by certiorari, of
his own cause from the County Court, pending an t<sue in law not
tried, (and possibly pending issues in fact, forthe aflidavitsdisclose
only that a set-off is pleaded and replied to) is & novel proceeding,
—so0 far as my expe ‘ence goes—and no instance of a similar
course has been brought under my notice.

Conceding (for the sake of argument only) the right of a plaintiff
to remove his own cause by certiorari, at any stage, it appears to
me to be a course open to grave objections, and to which 1 should
sfford no facilities.*

It certainly is not of right, that the plaintiff should obtain a
Judge's order in effect to point out to him what course he must
now take to get on with hig action, or in effect to relieve him of the
responsibility of taking a step by forcing the defendant to appear.

1t is unusual for the Court or a Judge to compel an appearance,
the result of which may expose defendant to loss and expensc, when
the defendant has no desire tolitigate the matters with the plaintiff,
but leaves him to pursue his remedy in such mode as the law
authorizes,

I do not think the plaintiff makes out a case of an undertaking
by defendant’s attorney to appear. The request was not made
until after the writ of certiorari had been sued out, and when, not
jmprobably, the plaintifi’s attorney felt in difliculty as to how he
should get on, and the plaintifi’s attorney neither took a step, nor
forbore taking one in consequence of the alleged undertaking.

If the defendant appears to the certiorari, 1 do not pereeive what
remedy he bas for his costs in the Court below; he could not, in

* boe Helps Luxas; 8 U.C. L.J, 184.~Eps. L.J.

any way that occurs to me, compel the plaintiff to proceed, though
the plaintiff may obtain a procedendo, notwithstanding he issued
the certiorari—at Jeast, I see no obstacle to his doing so.

It i3 obvions that if this course is allowed, it may harrass
defendants, and might be used as a mode of appealing from the
opinion of a judge before judgment was actually given, instead of
following the practice directed by the statute in regard to appeals,

I think no ground is shewn to wmake wmy granting the orvder
prayed for a3 a matter of right ; and as a matter of discretion, I
feel very clear 1 ought not, in the absence of authority, to do it,

If the plaintiff*s course of proceeding has the sanction of law, he
must take whatever step he is advised to carry on his cause. If,
by law, he cannot, without some specinl and diseretionary interfer-
ence of the Court, or a Judge, get the defendant into the Court of
Queen's Bench, he must make a much stronger case than his
atfidavits shew, to eutitle himself to this; and 1confess Ilook upon
this as an experiment to which 1 am not inclined to give any
encouragement,

I refer to fahieardsv, Boren, 5B, & C. 206, Welkome v. Gurdener,
Cowp. 116, Jankey v. Grand Trunk Radicay Company, 17 U.C.
Q. B. 472, Kempe v. Balne, 8 Jurist 619, Gwnn v. McHenry, 1
Wills, 277,

Summons discharged with costs.

Ly~ycit BT AL v, WILSON ET AL,
Staying plaint:[T's execulion to enahle defendants to institite an action and recover
Julgment agunst plaintfs—Lower 5o & &r—Circumstances.

An apphcation to delay a plaintiff’s proceedings on an exccution in order to
snable the defendants to instituts an action, and to acquire a pasition {n which
thav may apply to set off 3 judiment to Lo recovered by them against plvintiff 's
judzment is ot not founded upoy a right given by law, but isan appeal to the
equitable powers of the Court. .

It is oxpediout therefore on every such applieation to consider al the circum-
stances, to determine whether or pot the appllcation rusts ou an equitable
foundation.

IDld, that t e circumstances of this case did not disclose such an equitable foun-
datlon as to entitle defendants to the rehef souchts

Quare, the powsr of the Court or & Judge to delay plaintli’s proceedings in an
action, 1n order to onable defendants to fostitute an actlon, and to acquire a
position in which they may apply to sot off tho judgment to bo recovered by
them agaiost platotiff’s judgment.

Semble, there 18 no autborlty for such_a position.

(Chambers, July 15, 1863.)

On the 24th June, 1863, 8 summons was granted by the Chief
Justice of Upper Canada calling on plaintiffs to show cause why all
proceedings in the cause, or the proceedings on the execution then
in the sherifi’s hands should not be stayed until aftor the next fall
assizes, or until judgment for the sum of £120. 6s. 2d. costs, taxed
for defendants against plaintifis be obtained, or until such other
time as the Judge in Chambers might order, on the ground that the
defendants have a claim against plaintiffs for the said sum for costs
taxed against them, and that the estate of the late Connal James
Baldwin is insolvent, and unable to pay the debts agzinst the
eatate in full, and on the ground that if the proceedings sro not
stayed until defendants obtain judgment and are able to set off this
clain against the plaintiff’s claim in this cause they are apprehen.
sive they will lose the said claim, and on payment of so much of
the judgment as is in excess of the said claim, or so much as the
Judge in Chambers may direct,
It appeared fiom the affidavit filed on both sides,

1st. That the present action (in which judgment has been reco-
vered, and o writ of fi. fa. against goods issued and placed in the
sheriff's hands on 17th April, 1863,) was brought in the life-time of
the intestate for uegligence on the part of the defendants as attor-
nies and solicitors of the intestate; that the action was carrced on
by the plaintiffs after the death of the intestate, and they recovered
averdict for 3500 ; that the execution now in the sheriff’s hands is
for verdict and costs, amounting to $700 or thereabouts,

ond, That the demand of the defendants arises out of the follow-
iner circumstances, The intestate, some yenrs before his death,
sold some lands to one Duignan, and employed the defendants to
draw a deed to Duignan and a mortgage to be given by lluignan
to the intestate to secure £760, the balance of the purchase money,
with interest.  The deed and mortgage were drawn accordingly,
and executed.  Duignan without delay registered his deed, Tut
the defendants delayed to register the mortgage for many wonths,
and in the meantime Duignan gave another mortgage on the samo
lands for about £1500, which was registered, and thus defcated the
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intestate’s security, as Duignan had become insolvent.  After
this second mortaage was given, one of the defendants obtained
from Duignan & mortgage to the intestate of other lunded estate,
which was then subject to two other mortzages. On the 12th
Novemaer, 1837, the same defendant wrote to the intestate reser-
ving an ulterior proposal in reply to a note of the intestate, and
proceeding thus * in the meantime, for the benefit of alt concerned,
* it would be well to take immedinte steps agamnst Duignan, which,
“of course, will be without prcjudice to our respective positions
“or rights, as it will be a pity that Duigznan should guin time
“while we nre endeavouring to settle our ditferences, Please to
*“advise with some professional person on this subject, and he will
“see you do not risk your rights by acceding to tnis,””  To which
the intestate replied through his solicitors on 2uth November, 1357,
stating that the solicitors * advise him to comply with the sugwes.
‘“tion contained in that letter—that immediate steps should be tuken
“against Duignan to enforce the payment of the mortgage, it
“being distinctly understood that whatever steps may be taken
‘“are not to prejudice the respective positions or rights as between
*you and Mr. Baldwin.’  Upon the reeeipt of this letter a bill of
complaint was filed, at the instance and in the nme of the intestate,
against Duignag, and eventually a final order of foreclosnre was
obtained. Communications passed between the intestate and his
solicitors, and the present defendants during the progress of that
suit, and the intestate made one of more aftidavits for the purpose
of the suit, but in no instance did he repudiate the authority given
by him through his solicitors for the institution and mamtenance
thereof  No beeficial result to the intestate attended the decree,
and the property on which the second martgage was taken,
{;rovcd inndequate, a3 was asserted, to satisfy the previous incum-

rances, It was for the costs of this suit in Equity, instituted under
the foregoing civeumstances, that defendants claimed the right and
opportunity to set off,

On the 6th October, 1862, Morrison, J. made an order in the
matter of the present defendants as attornies, that the bill or bills
of costs, &e., delivered to the plaintiffs as administrators of the
of the intestate Baldwin, should be referred to the proper taxing
ofticer of the Court of Chancery to be taxed, and (mmong other
things,) that the defendants in this cause should be restrained from
connnencing or prosceuting any action or suit touching their
demand, pending such reference reserving the right to dispute the
retainer of the defendants, and the liability of the intestate and of
the plaintiffs as his administrators,

On the 15th June, 1863, the Master in Chancery certified that
in pursuance of the order of Morrison, J. he was attended by the
so icitors for the present plaintitts and defendants, and the solicitors
for the last named parties having brought in and laid before him
a Lill of their costs, charges, and disbursements, amounting to
£L131, Ms. 6d., he had taxed the same at £116. 9s. 94, and the
costs of taxation £3. 16s. 6d., making together £120, 6s. 2d., of
which the defendants have received nothing

It was asserted on both sides that the cstate of Connal James
Baldwin is insolvent, end therefore the defendants represented that
unless they could set off this demand agninst the judgment recoy-
cred against them, they will wholly lose it.

On the plaintiffs’ side it was shewn that on the seventh January,
1863, they made a deed poll reciting that the estate of the intestate
was indebted to Patterson & Havrison in divers large sams of
noney, and that plaintiffs as administrators had a claim against
defendants which was then being prosecuted, and in consideration
of such indebtedness they assigned to Paterson & Harrison the
gaid claim, to the extent of Patterson & llarrison’s claim for costs
and professional services against the estate and the plaintiffs as
administrators,

The defendants were notified of this assignment on the 21st
January, 1863,

On the 15th June, 1863, Richards, J. made an order in a cause
of the Edinburgh Life Assurance Company judgment creditors,
and the now defendants, garnishees, that the garnishees should pay
to the judgment creditors £25 of the debt due from them to the
now plaintifls.

It was sworn that the plaintiffs had incurred liabilities and
expenses in their administration, and that there were no assets
except the verdict recovered against the defendants to reimburse
them their expenses or to idemnify them against such liabilities,

Imul that the plaintitfa, it sved by the defendunts for their bill of

costs, intend to vesist the claim,

The plaintiffs’ attorney also swore that he delayed entering the
judgment in this eanse in consequence of a conversation with defen.
danty’ attorney, from which he was led to believe that the amount
would be paid, and promised not to enter the judgment hamediately,
and that the plaintiff*s attorney attended before dr. Justice
Richards when the garnishee order was made, when the now
defendant’s attorney in answer to a question put, suid he supposed
the voney would have to be paid,

Robevt A, Harrison showed cause. e contended that under
ordinary circumstances there was no authority in favor of nmking
the summouns absolute, and argued that the dictam in 1 Chit, Arch,
9, Ed. 664, was not supported l)}’ the cases to which the author
referved, Musterman v, Madin, 7 Bing, 435, Tuwylor v. Young, 201,
Besides he distinguished those cases by showing that the former
was an authority only for o brief suspension” at the instance of
o person whose action was pending and the latter an authority
only for set off of costsin the same suit.  But he also argued ¢that
in this cuse there wers specinl  cireumstances, which would
render it inequitable to make the summons absolute,  First, the
assignment by plaintiff of the verdict of which defendants had
notice before application (Miller v. Thompson, 1 U, C Pra. R, 215;
Standeren v. Mavgatroyd, 27 1. J. Ex, 425.)  Secondly, the right
of the administrators to apply assets in payment of personal
expences of administration, and di~tribution of the balanee, if any,
aecording to the privrities of creditors amd nature of their claims.
(Gillew v, Snuthers, 2 Stark, 328, 2 Williams' Executors, 1683 ;
Cheapmnan v, Derby, 2 Vern, 117; Rees v. Wallis, 1 Jur. X, 8. 657
Londard v, Alder, 17 Beav. 542; Warddl v. Thellusson, 6 E1, & BB, 976.)

C. 8. Puilerson, ¢ontra, argued that there was ample authority
under ordinary circumstances to support the ~summons, referving
to Masterman v, Malin, 7 Bing, 435, to show that the applicaion
there failed because of the omission to show insolvency, which was
not only shown but admitted in this case, and as to the special
circamstances, argued that the assignment of verdict passed nothing,
and that the administrators did not show judgments unsatisfied in
answer to the application, e referred to Phdlipson ct al v.
Culdicell, 6 Taunt, 176,

Drareg, C. J.—This application to delay the plaintiff’s proceced
ings on an exccution in order to enable the defendants to institute
an action and to acquire a position in whick they may apply to set
off a judgment to be recovered by them against the plaintiffs
Jjudzment, is one, not founded upon 2 right given by law, but is an
appeal to the equitable powers of the Court. It is indispensable,
therefore, to consider all the circumstances in order to determine
whether the application rests upon an equitable foundation.

It does not appear when the defendants were first in a position
to assert their claim, or whether they delayed so doing befbre the
6th October, 1862, when Morrison, J. referred their bill for taxation.
Frowm that date until 15th June, 1863, when the Master made his
certificate, they could bring no action.  This suminons was issued on
the 24th June, It is asserted, and not demed, that if the plaintiffs
had applied to a judge in Equity, instead of to a Common Law
Judge, to refer this bill, which is for procecdings in Chancery only,
atrial of the fact of retainer by a jury wounld not have been
necessary, and that the question wouh{ have been disposed of at
once, or at least without the necessity of anwmting the assizes, and
that the plaintiffs ought not therefore to be heard to complain
against their proceedings being so lung restrained, as it arose from
a step taken by themselves- I incline to the defendant's view
so far. If there was unnecessary delay on their parts before
October Iast it is not shown.

1t may be inferred, and I think fairly, frem the case of Master-
man v. Malin, 7 Bingh, 435, that the Court would grant “a brief
suspension” of the procecdings on one side to enforce payment of
costs, where the other side miht, by the determination of a rule
then pending, and which the Court expressed their readiness to
proceed with at once, become entatled to costs. 1 find no case
which bas gone farther than this, and from the obscrvations of
counsel it would seem that unless in case of insolveney or other
special circumstances even that relief could not be afforded, It is
obvious that this is a long way frowm being an authority in support
of the present application.
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The langunge of Gibb, C. J. in Phillipson v.
176, is a3 fur as it goes adverse to the detendants, though not any
authority on the point at issus.  Nor have 1 found say case which
affords any dircet guidunce for a decision,

Looking then at the fucts, it appears to me that the second mort-
gage would never have been taken from Duignnn, but for the luss
of the priority of the first mortgage griven by him to the intestate.
The jury have in this case determined that such priority was lost
by the neglect of the defendants. It may be truly said that by
taking this mortgago the intestate had a reasonable rrospcc! of
being seeured in the paymient of Duignan's debt to him, but it
does not appear that the intestate was aware of the necessity of
this step, nor that he sanctioned it before it was taken, and it is
obvious that it was for the defendant’s interest to obtain this
security, since to whatever extent it proved available, they so far
reduced their linbility in damages to the plaintifls for their negledt,

The neeessity for the second mortgage arose from the defendants’
omizsion in regard to the first.  The necessity for the foreclosure
suit arose from the same cause.  The costs of that suit are what
the defendants first of all seek to obtain judgment for against
the intestate’s estate, and then to set it off against the plaintiff’s
judgment for that negligent omission.  The special circumstance
relied on to support the applieation is the insolvency of the intes.
tate’s estate. 1t i3 urged, and if true, as appears to me with
irresistible force, that the deficiency in the assets has arisen from
defendants’ conduct, and the total loss of the debt due by Duignan,
that the retainer is fully open to question, that the verdict aegninst
the defendants is the only fund out of which the plaintitfs have to
pay the exper ses of administration for which they are personally
liable, and that it would be unjust under the circumstances to
relieve the defendants by a proceeding beyond any decided case,
and which would occasion Joss to innocent parsies,

Without reference to the assignment, beeause 1donot feel driven
to rely upon it, but preferring the broad ground that the defendants’
case is not one which entitles them to the eqnitable relief asked for.
I discharge the summons with costs,  See Young v. Gye, 10 Moore
198; Johnson v. Lakeman, 2 Dowl, P. C. ¢16; Taylor v. Cook, 1
Younge, 201 ; O'Hare v. Recves, 13 Q. B, 659,

Summons discharged with costs,

Warp v. VancE—THoMPrSON, G\BRISHEE.

Garnishee proceedings— Service of attacking order and summans o pay over— Drath
of qarmshee before 1ssue of ander to pay over—Eifict therenf— Amendment nunc
protunce—Is<ue gy b vadebledness.

Peorconsl service of an attachinz order, or summons to py over iksued thereon,
13 ulnecessary, if 1t can be shiewn or can be zathered trom the matenals befuro
the conrt that the garnishee bad a knowledys of the 8 rvice,

here the sumnions 10 pag over war argued on oue day, and judement deferred
till the next day, when the summons was ude atsolute (the parnisbee having
deed guring the auterim) < an application to set aside the order, on the ground
that it was made after the proceedings bad abated, by reason of the death of
the garniches, leave was given to the yudgment creditor to amend his order
nure pro tune, without costs, the delay Leing the delay of the yudge and not of
thy party.

Quarre, shiuld not all orders as well as rules bo in practice dated as of tke day of
argutient. and not of the day of delivery of judgment?

Tho executor of the garnishee baving sworn that there was no debt due at the
time the order was twade, and that there was collusion between the judzment
craditor and Judzment deltor, which neitber of them dunied, leave was given
to take an f*suv un Payment of costs, (Chambery, July 29, 1863 )

A summons was ubtained by the exceutor of the garnishee, call
ing upon the judgment creditor and judgment debtor to shew eause
why the order made in this matter on the 22nd Junc last, ordering
the garnishee to pay over to the creditor the amount of his indebt-
edness to the debtor should not be rescinded.

1. Because the summons to shew cause upon which the order
was mas made had not been personally served on the garnishee.

2. Because at the time of the making of tho order the garnishee
was dead.

3. Beeance nothing was due at the time,

And upon grounds disclosed in the affidavits and papers filed.

The atlidavit made by Mr. Brunskill, and referred to in the sum.
mons, stated, muong other things—that the garnishee died on the
25th June, 1863 that he, Mr. Brunskill, is one of the executors of
the deceased ; that for about five months before his death the
garnishee was chiefly confined to his house, and too unwell to
attend to his business, that for some time before the garnishee's
death, the deponent resided chietly at Bradford, and looked after

“aldicell, 6 Taunt. |

the aflairs of the garnishee, and he is well acquainted with the
sume; that an attaching order was taken out on the J4th April
last; that a summons to pay over was taken out on the 16th June;
that neither of them was personally served on the garnishee, and
from statements made by him to the deponent, he (the deponent)
believes the garnishee had no knowledge of the summons having
been issued ; that a copy of the attaching order was handed to the
deponent, but he did not aceept service for the garnishee; that tho
summons of the 16th Junc he believes was served on J. W, 1,
Wilsun, an attorney, who had oceasionally been retained to do
business for the garnishee, but who had no authority to accept ser-
vice of writs or pupers requiring personal service; that he (the
deponent) on the 22nd of June, having heard of the issue of the
snmmons, and that the judgment creditor wos pressing the judge
in chambers for an order thereon, despatched a telegramto Messrs.
Paterson & Harrison, his solicitors, to see Mr, O'Brien, the agent
for the said J. W. I, Wilson, and to repudiate the service, which
he beliey es was accordingly done, and a communication was made
to the presiding judge in ehambers by Messrs. Paterson & Harrison
that the order and summons had never been personally served ;
that in order to set aside the summons and service on Wilson, an
aftidavit was drawn up to be sworn by the garnishee, stating that no
service had been wmade upon him, but before the aflidavit arrived av
Bradfordthe garnishee wasdead; thaton the 2oth of June the arder on
the gurnishee to pay over was made; that he can say with confidence
the garnishee’s estate is not indebted to “ance; that the yudgment
creditor and the judgment debtor are brothers-in.aw, and he the
deponent believed there was collusion between them.

Rohert A, Harrvison, for the summons, said he did not rely so
much upon a want of personal service, a3 upon an utter want of
service, both of the attaching order and summous to pay over and
so contended that the order to pay ought to be rescinded (Adbey v.
Duale, 14 Jur. 1070). This ground{nc urged as open to him as being
aground ‘ disclosed in affidavitsand paperstiled.” IHealso contended
that underany circumstances the summonsoughtt > bemadeabsolute,
beeause of the death of the garnishee, wherc%y the preceeding had
abated at the time the order was made (Con, Stat. U. C., cap. 22,
secs. 288, 289, 290).  He admitted there was no direct authority in
favor of this position, but argued that the order to pay upon which
execution might issue was a quasi judgment, and so analogous to
an ordinary judgment in an ordinary action, which, if obtained
after the d(’!ltfl of either plaintiff or defendant, was at common law
void (Har. C. L. P. A. 374, note k). He argued that the statutes
17 Car. 11, cap. 8, and 8 & 9 WilL. I1I, cap. I1 see. 6, providing for
the continuance of proceedings in an action under certamn circumstan-
ces to judgment, notwithstanding the death of plaintiff or defend-
ant, are inmapplicable to garnisheo proceedings. Moreover, he
submitted that as the garnishee, or rather his legal representative,
now really disputed the debt, the order ought, npon that ground
at all events, to be rescinded, and an issue directed {Con. Stat, U,
C., eap. 22, sec. 291; Wintle v. Williams, 8 M. & N. 288; Huev.
Birkenshaw, 8§ W, R, 420 8, C. 29 L. J. Ex. 240).

7ilt, contra, contended that the order was good as against the
objections raised, and if not, submitted that, under the circumstan-
ces, he was entitled to have the order amended and mede nunc pro
tune (Mles v, Bough, 3 D. & L. 1055 Lavereace v. Hodson, 1 Y. & J.
368; DBuales v. Lockuood, 1°T. R, 637 ; Heathcote v. Wynn, 25 L, T.
Rep. 247 Bryant v. Sunions, 24 L. J. Q. B. 258, Wright v. Mlls,
28 L. J. Ex. 223; Moor v. Roberts, 27 1.. 3. C. . 161, Lamman v,
Audley, 2 M. & W, 535; Lrueman y. French, 21 L. J, C. P, 21¢;
Wilkwns v. Cauty, 1 Dowl. N. 8. 856; Griith v. Willams, 1 C. &
J. 47, 2 Saund. 72 7.

Harrison in reply contended that if the judgment creditor con-
sidered himself entitled to hayv e hie order amended nune pro fune, he
should make a substantive application for the purpose, to which cause
would be shewn; and that, without amendment, the application
must prevail,

Apav Wirsox, J.—T donot think T ought to re-open the question
of service, either of the attaching order, or of the summons on the
garnishee to shew cause why he should not pay over, as Ihave
already disposed of this point at some length, on the application
bring made for the final order ;* hesides, the present proceedings,
‘n my opinion, show no reason why this matter should be rencwed,

Ward v. bVance— Thompson, Garnulee, 9 G, C. L. J. 2H4.
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Branskill's aflidavit shews that Qe himself—and while, it would
seen, he was looking after the aftiirs of the garnishee, during the
time the garnishee was contined o the huuse, and was tow uawell
to attend to his own Lusminess—was served with the attachug

LAW JOURNAL.

order, and, it muy be cegumed, some short time atter its ssue on -

the 16th of April; but he does not say whether he ever informed
the garaishiee ot the fact, although, in the nature of things, it wust
be assumed he did do 2o, and more particularly as he does not deny
that the garnishee had knowledige of the order and of its service us
before stated, winle he dues say that, from statements made to him
by the garnishee, end from hisknowledge of the garmshee's atfnirs,
he does believe the garnishee had no knowledge of the summons.
And it can seaveely be assumed the deponent, while looking after
the affuirs of the garnishee, could or weuld have neglected so
serious an affair a3 the one in question, At any rate he is the one
who ean the best expiain “hc:ilxcr he did communicate the receipt
of the order or unt, and as he does not allege to the contrary, the
inference irresiatibly is, that he did do what he vught to have done
~inform his principal of the veeeipt of the important paper; or, if
he had not done it that he would have disclosed the fuct of such
non-conmunication to the garnishee.

The knowledge by the garnishee of these proceedings having
been initiated 13 of some consequence, for a less strict service or
authority is required in the future proceedings or services, as
would appear from the case of Zayley v. Buckld, 1 Fach. 6,

Here it is not at all certain but that the garnishee had full and
actual knowledge of the fuct of there baving been a summons upon
him to shew cause why he should not pay over, or that, at any
rate, be should be presumed to have had such knowledge.

It is true that Brunskill says from his knowledge of the gar.
nishee’s affairs, and also from statements made by the garnishee,
he believes the garaishee had no knowledge *of the summons
having been issued,” which is rather an equivocal expression. But
it appears that Brunskill, from what he says, heard on the 22nd of
June of the issuing of the summons, Now, from whom did he hear
this? Was it from the garnishee? 1t i3 rather to be presumed it
was, because Brunskill telegraphed on that day to Messrs. Puterson
& Harrison, his own solicitors, to get them to have the service of
the summons repudiated by Mr. Wilson’s agent, and it can searcely
be assumed that he did this without the anthwity of the garnishee.
In fact, the very act of Rrunskill is made the foundation upon which
the present application to sct aside the service of the sammons
rests,

I am not inchined, therefore, to lay mueh stress upon the
idea of there being new fiacts submitted in the new aflidavits at all
serviceable to the applicant.  On the contrary, I rather think the
service of the attaching order is strengthened by Mr. Branskill's
affidavit; for while before 1 thought the service of that order sus.
tainable chiefly by the latter proceedings then had upoun it, I now
think it sustaiable from tho circumstances comnected with the
present proceedings. Nor have I altered my opinion as to the
effect of the appearance of an attorney to except to a service
clahined to have been made upon his client.

The first objection, therefore, I do not entertain, rather than
overrule it.

The second objection is one which may, perhaps, be entitled to
prevail, unless relief can be givea; for the order being drawn up
after the garnishee’s death, can be of no efficacy in such a shape.

It is said the garnishee died after he had been called upon to
shew cause \Vll_\'TlC should not pay the debt, and after the case had
been argued and stood for judgment, and that the delay was the
act of the judge and not of the party claiming the benefit of the
order; that such delay should not prejudice the party but that
such relation should be given to the order as it would have had if
the delay in question had not accurred. It docs secem reasonsble
that the order should be sustained, if it properly can be so, when
the occasian of its not being carlier made was certainly the act of
the judge, who required time for consideration as to the judegment
to be pronounced, thau that all that has been done towards it should
be defeated by an objection which per se has no special merit in it.

The order of a judize is (o be considered, while it stands, as the
order of the court, and may be modified and dealt with by the
judge precisely as arule may be dealt with by the court. And I
think 1t is quite clear that upon the particular day when an ocder
is moved for, if the judge is not prepared to give his judgment,

..... —— = T

and takes time to eansider it, if he afterwards grant the order, the
order may be deawn up (sud, perhaps, in strictoesa should always
be deawa up) as of the day oo which it was made ( Kyan v. Rowley,
8 Dowl P € 1473)  This would be to make the order according to
the actual fuct, and i< quite a different thing from giving it aspecial
operation and relation as was sought to be done in Wilkins v. Cauty,
1 Dowl. N, 8. 855,

I do nut, therefore, think this order is erroncous or void as made
after the death of the garnishee; but it is rather to be considered
a3 wroungly dated, and ~0 mmendable aceording to the truth of the
cnse.

t'pou the third ground I have no hesitation in granting relief,
and permitting the exceutors of the deceased garnishee to contest
the alleged indebtedness to the judgment debtor, considering all
the cireumstances, and the very stromyg fact that it is the judgment
debtor who i3 distinetly charged with carrying on these proeeed-
ingz, and between whom and the plaintify collusion is attributed,
which neither of them has denied.

My opinion then i3 that I should amend the order as to its date,
and that [ should discharge the swmmons so far as relates to the
first and second grounds, and that 1 should riahe it absolute, if the
applicant desire it, upon the third ground upon puyment of costs.*

COUNTY COURT.
{In the County Court of the County of Elgin, before His Horor Judge Iluouzs.)

Ervisox v. ELtisoxn,
Action sn name of plaintiff without authority—Stay U indemnity mren to hamt.

W here an attorney withont the hnowledge or consent of plintiff brought an
aotion {n hisx name, relying vpon an assignment of choser ln actiooe from
plaloifl to the person fur whom the attoruey really was acting and the right
of the attoruey under the assizoinent to use plantifi’s name for the purpotes
of the action wan very doubttul, an arder was nade for the stay of the pro-
coedinga untsl the attorney or his client shonld give a proper indemnity to the
plaintitf agatust any costs that hio nught b sutjected to or bucome or be made
lable for in consequence of tho bringmg of the action in case the plainti®®
should become nounsult, or the suit be discontinued, or a verdict be entered for

defondant.
fChambers, 3rd November, 1863.)

This was an action for mooey paid to defendant’s use, as set
forth in special endorsement on summons :
¢ To paid St. Thomas Building Society, for you at your request,

£31; interest, £14 83. 2d.; total, £45 8s. 2d.”

Defendant appeared by attorney, and afterwards demanded
gecurity for costs from the plaintiffs attorney, which was not given,
nor was the demand followed up vy any application.

The plaintiff, however, made affidavit that the action was brought
without his knowledge, congent or concurrence, and that he never
authorized the plaintiffs attorney, nor any other persoun, to briog
the action, ner had be ever been requested by any person to allow
an action to be brought in his name against the Jdefendant.

Upon that affidweit 8 suwmons was issued calling upon the
plaintiff’s attorney to shew cause why the writ of summons issued
. served in this cause should not be set aside with costs to be
paid by him, or why the beneficial plaintiff, whoever he might be,
should not pay the costs of that application and give secnrity to
the plaintiff agninst all costs that might by possibility bo recov-
ered against or recoverable against the plaintiff, &c¢., or why
further proceedings should not he stayed uatil the costs of the
application be piid and the security given to the plaintiff; because,

1st. The plaintiff never authoriced the bringing of the action.

2ud. That the plaintiff had no interest in the action.

Upoa the return of that summons Stanton shewed cause, and
produced a trust deed from plainuff, and one S, H. Ellison tc one
Haight, Drake and Duocombe, executed upwards of ten years
ago, conveyiog all the estate of T. & S. H. Elllson, together with
their debts then existing, and containing a power of attorney
authorising the trustees to collect the debts for the benefit of the
estate ; he also read the affidavit of B. Drake, one of the trustees,
setting forth, lst That he, Duncombe, and Haight, by a deed
executed 28th May, 1832, were made trustees of tbe estate of the
plaintiff and Samuel Hubbard Eilison. 2und. That the trust deed
had npever been revoked. 3rd, That the debt sued for was for

* Applicant declined to take the order upon the terms of payment of costs, and
50 tho smnwens was afterwards discharged with costs . —Eus, L. J.
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mouey pnid by the trustees on account of the estato to the St
Thomas Building Socicty, nnd was #o paid by them in their crpn-
city of trustees of thoe =aid estate, and was necessarily paid by them
to the snid socicty to save the estate from loss—-on nccount of a
mortgage executed previously to the trust deed by the plaintitf
and 8 H. Ellison to the said society to secure a loan obtained
from them by the defendant, and that he, Drake, was appointed
by the other trustees to act as coliector for the estate, with autho-
rity from them to demand aund sue for ail claims belonging to the
estate.  Ho also read an affilavit of the plnintifi’s attorney that
about the 4th Oct., 1862, and before tho issuing of the writ of
sumnons in this cause, he was instructed by B. Drake, one of the
trustees, to commence an action in the name of the plaintiff
agninst the defendant, and upon argument contended that there
wad no precedent for the application, and that the trust deed
showed sufficient authority for Mr. Macartney, the attoiney, to
bring the action when nuthorised by the acting trustee, even in
the name of this plaintiff, without using the name of S. H. Eilison,
the other party who exuvcuted the trust deed. .

Iarton, contra, contended that 8 debt due to this plaintiff and
8. H. Ellison, jointly, was the only one which was authorised by
the trust decd, even by the shewing on the other side—because it
was sworn that the mortguge to the Building Society was execut-
ed by this plaintiff and 8. H. Ellison, jointly, and at all events if
the moncy was paid by the trustees in their capacity as such they
were the persons who should sue for it and not J. Ellison, who
was nu party to the trangaction; and that by their own shewing
the suit was unautborised ; and as the trustces were no parties to
the suit, the attorney was the only person who could be called
upon to answer this application. Besides this, the Messrs Ellison
only transferred debts existing at the date of the deed, 28th May,
1852, whereas this suit was brought for money alleged to have
been paid by the trustees for the use of the defendant long since
the date of the deed.

Huaurs, Co. J.—The cases of Smith v. Turnbull, 1 Prac. Rep
88; Iubartv. Phillips, 13 M. & W. 702; Doe Davis v. Eyton,
3B. & Ad. 785; Doe Ilammek v. Fllis, 2 Chit. 170; Doe
Shepherd v. Roe, 2 Chit. 171 ; Peckford v. Ewington, 4 Dow. 463 ;
Shaw v Ormiston, 20d Prac. Rep. 162; Doe Baker v. Roe,
3 Dow. 496; Newton v. Matthewes, 4 Dow. 237, Coleman v. Beid-
man, 7 C. B. 872; Re Henderson v, McMahon, 12 U. C., Q. B.,
288 MHoskens v. Phillps, 16 L. J, Q B, 339; Laws v. Bott, 16
M & W. 300; Whitechead v. Haight, 2 Dow. 258, are authorities
for this application ; some of these shew that the application may
bo made by plaintiff and some by the defendant.

The only question which remains is, whether or not the debt
sued for here is one embraced within the deed 0" *rust produced
and assigned to Messrs. Drake, Haight and buncombe, and
whether or not sufficient authority to Mr. Macartney for bringing
the action in the name of the plaintiff has been shewn.

It is not shewn by the deed itself, for the assignment is a gene-
ral oue of all their existing debta due the co-partnership estate of
J. & 8. H. Ellison as partners, or to either of them individually.

The affidavit of Mr. Mucartney sets forth, that he was instruct-
ed by B Drake, one of the trustees, to commence an action in the
pame of the plaintiff against the defendant ; it would have been
explicit if the affidavit had shewn that he was authorised to bring
this action for the causes set forth in the special endorsement on
the writ. Then Mr. Drake’s affidavit does not shew that the debt
sued for existed at the time of the assignment, or was assigned
or embraced within the general terms of the deed of trust; it
sets forth that the suit is for money paid by the trustees on
account of the estate to the St. Thomas Building Socicty, and pnid
by them in their capacity of trustees; while the special endorse-
ment sets forth a claim for money paid to the St. Thomas Building
Society for the Defendant at his request, and it is to be inferred
by the plaintiff.

If it were swern that the debt was clearly one of those assigned
[ should say the authority for bringing this suit had been made
out; as it iy, the payment of mauey by trustees out of the joint
estate of the plaintiff and of onc S. {I. Ellison, by renson of a
wortgage made by them for the benefit of the defendant, would
not give the plaintiff a chose in action agaiust the defendant, it

is 8o doubtful n3 to mn«o it right that the proccedings ghould bo
stayed until Mr. Macartney, or his client, give a proper indem-
nity to the plaintiff against any costs that he may bo subjected to
or become, or be made liable for, in ccasequence of the bringing
of this action, in case the plaintiff becomes nonsuit, or the suit
be discontinued, or a verdict be entered for the defendant, or
otherwise during the course of the cause; becnuse I think the
bringing of this suit is unauthorised in so far as the plaintiff is
concerned,

Tho phintiff would have no ciaim for an indemnity in any cnso
clearly within the meaning of and covered by the deed of assign-
ment, because he had the apportunity of protecting himseif and
providing for that at the time tho deed wns executed ; but in a
case where the nuthority is denied on the one hand and made
more than doubtful on the other, as in this case, I thiuk bhe hasa
right to the indemnity.

If the indemaity be not given in ten days the summons must be
made absolute in the first alternative with costs. If tie indem-
nity be given it must be such as the plaintlff will oo satished with
or as I shall, upon its being submitted to me, approve of, upon
proper notice to the plaintiff or bis attornoy of its being about w0
be submitted to me. Order accordingly.

QUARTER SESSIONS.

(In tho Quarter Sessions of the County of Elgin; His lfouor Judge Hrcues,
Chairman.)

Mires, Appellant, v. Brows, Respondent.

Conviction for selling intoxicaling liquors after 7 o'clock on Saturday night, and
before 8 o'dnck on the ddonday morning following, contrary to (m. Stat, U, C.,
cap. 54, sec. 254,

Held, 16t, that a conviction which did not negative that the persons tc whom the
aale was made were travellers or ordinary boarders lodgiog at the place where
the liguor was aotd, or a requisition for inedlcal purposes, was vold.

Held, 20d, that where the proof must negative the circumstances of exception,
the allegations in the Instrument of conviction ought to do the same.

(9th June, 1863.)

The conviction set forth, that the appellant *‘ did keep a bar-
room open, by an inside door, and dealt out and di-posed of
intoxicating liquors to suandry persons, to wit, to D. P. and 8. D.,
in & bar-room in the house of the said John Mills, in the village of
Iona, in the said county, &c. (being a place where intoxicating
liquors are allowed to be sold), on the Sabbath day, and also after
the hour of soven o'clock on Saturday night previnus to the said
Sabbath day, contrary to the form of the statute in such cass
made and provided.”

E. Horton, for tho appellant, took exception to the conviction
in that it did not show that the parties to whom it is alleged the
liquor was gold werd not travellers residing at the appeliaunt's inn,
or ordinary boarders residing there, or that there was no requisi-
tion for medical purposes either from a licensed medical practi-
tioner or a justice of the peace; that a salo to either of these, or
under certain circumstances, might be legal; and the cousiction
ought to have negatived all these circumstances, either of which
would bave justified the selling; and cited Shaw v. Hespeler, 16
U.C. Q B 104; Blac. Com. 184, 9 Lon. Ed.; and King v. Jukes,
8 T. R. 542,

Stanton, for respondent, contended that Shaw v. Uespeler bore
out the conviction, and that the words in the couvictioa, * con-
trary to the form of the stawute,” &ec., cured the defect. if any
there were ; and that it was to Le inferred that the persons to
whom the liquor was sold, contrary to the statute, were not per-
sons in whose fuvor the statute makes exceptions; and referred to
Con. Stat. U. C., cap. 103, secs. 67 to 62.

Hoougs, Co J.—The case of Rex v. Duman, 1 Chit. 147, in
which a conviction under the Imperial statute 5 Geo. I1I, cap. 14,
for taking fish without the owner’s consent, was brought in ques-
tion, the conviction was held bad. for not stating, as well in the
information as in the evidence, that it was without the owner’s
consent, although there wero no words in tho statute requiring
such consent to be negatived.

In Setl Turner's case (9 Q. B. 80), in which a summary convic-
tion under the Imperial Master and Servants Act was adjudicated
upon, it was held that the mere allegation that the defendant (a

would bo in tho trustees themsclves if anywhere ; at all eventy it | servant employed by the prosecutor under an agreemect to serve
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& & miner for cleven months) ¢ did absent himself from his!
master's service, and did thereby neglect to fulfil the conditions of

the hiring, contrary to the form of the statute,’” was insufilcient
for not negativing & lawful excuse, snd it was held bnd, because
the fact as charged might be consistent with the innocence of the

PARLIAMENTARY ELECTION CASES,
(Reported by Tuoxas Hopoixs, Faq, ‘L A, LL.B, Barnster-at lasw.)

Fasex Evrctioy,
(Committee—The Hon. Oliver Mowat, Q C., M P, for South

accused, although the statute did wot use the words ** without! QOntario, Charman ; Lewis Wallbridge, Esq., Q. C., M. P, for South

lawful excuse,” or words of that import.
The case of King v Jukes, cited in argument, was quite anala-
gous to the present case. It was a conviction under the Iinperial

Hastings; Geo. H. Simard, Eeq., M. P. for Quebee Centre; Theo-
dore Rolitaille, Fsq., M. P. for Bonaventure; and Josepl: Rymal,

' Esq., M. P, for South Wentworth,)

statute 36 Geo. LI, eap. 69, secs. 3 & 4; and it was held there ! z79, 1has, to entitlo a minority candidato to the seat, without a setutiny, notlce of

that a summary conviction for any offence created by statute must !

negative every exception contained in the clause creating tho
offence, and a defect in omitiing to do #0 is not aided by a proviso
in the statute that *‘no conviction for any offence in the act shall
ba sat aside for want of form, or through the mistake of any fact
or circumstance, or otber matter, provided tha waterial facts
alleged were proved ;** for it is a materiel fact that the defendant
did aot come within any exception in the enncting clause. Lord
Kenyon, C. J.,, said: ¢ This is not an objection of form, but of
substauce ; and the reason is well given in Hawkins (2 fiawk., ¢.
26, see. 113), why a conviction should negative all the exceptions
in the enacting clause—because the party cannot plead to such s
conviction, and can have no remedy against it, but from an excep-
tion to some defect appearing on the face of it, and sll the pro-
ceedings are in & summary mnuner. Thercefore the conviction
itself should show that the party accused bad not the defence
which the act gives to him, if true. The good sense of the thing
is in favor of what is eaid by Hawkins; for being a summary
proceeding, and conclusive on the defendant, it ought to huve the
greatest certainty, on the face of it.”

The ezception in the Con. Stat. U, C, cap. b4, sec. 264, is in
the enacting clause, and the conviction should bave set forth that
the sale was to persons named thereia, they not being theu travel-
lers or ordinary boarders lodging at the appellant’s ian, or at the
place where the liquors are alleged to have been sold ; and should
also bave negatived that the sale was on a requi-ition for medicinal
purposes, signed by a licensed medical practitioner, or by a justice
of the peace, produced by the vendee or his agent; and the same
rule would apply in making & conviction for permitting ar allow-
ing liquors to be drunk in any such place, because the same
cxceptions apply. Where the proof must negative the circum-
stances of exception, the allegations in the iustrument of convic-
tion ought to do the same. This seems to be the principle estab-
lished by all the cases to which [ bave referred.

It was urged in argument by the counsel for the respondent,
that the use of the words * contrary to the statute," &c., cures
the defect; but it kes been decided by the courts in England, in
analagous cases, that the statement * contrary to the form of the
statute,” &ec., will not aid, nor would the word * unluwfully.”
Fletcher v. Calthorp (6 Q. B. 880) is in point, and was a case
wherein a conviction under the lmperinl statute 9 Geo. 1V, cap
69, sec. 1, came in question, which statute gives authority for a
summary conviction, * if any person shall by night ualawfully
enter or be in any Iand, whether open or enclosed, with any gun,
&c., for the purpose or taking or destroying game.” The convic-
tion set forth that C. D. +did by night unlawfully enter certsin
euclosed land, with a net, for the purpose of taking game, to wit,
partridges and pheasants, contrary to the form of the statute,’”
&c. It was beld bad for not stating the intent to be to take game
there, and the court laid down the broad principles applicable to
this case :

First, that when a certain act is made punishable by summary
conviction, which may be lawful if performed under certain cir-
cumstances, these circumstances ought to be negatived in the
conviction; and, sccondly, that proceedings of this nature, which
permit 8 man to be convicted summarily without trial by bis
peers, ave alwaysconstrued strictly, and never supplied by intend-
ment of matters which do not appear on the face of them.

Itis therefore ordered that the conviction be gquashed, with costs,

LPer Cur.—Order accordingly.*

¢ Inacase of appetlent, and
Sessinns for York and Peel, Ion. 3 B. Harrlwn presiding, quashed a cunviction
had upder Con. Stat. U C., cap. 54, sec. 254, upon the same grounds as those beld
fatal 0 the conviction in the foregowg case.~Eps. L. J.

the di: qualificatlun of the eitting member must be brunght home to every elees
tor who voted for tho altting member, by proving that notice was gisen to sach
voter individually, or by proving that the untice was up at every polling bouth
before and daring tha polling,  Evidence ledieating general notorlety of dis
qualification (< not sufficient. .
Whero t! 2 whole vote for the sitting member 13 not atiacked, but a scrutloy ia
detnatded, o vote glven afler uotice 1o the voter of the disqualification of his
candidato 1y struck from the Hist.asin the caxe of any other filegal vote.
Quebec, 2ud Sexsson, Tth Parl., 1863.

Mr, Rankin and Mr. O'Connor were the candidates at the last
general election for the county of Essex, and Mr. Rankin was re-
turned, having the majority of votes, Mr. O'Connor petitioned
against this return, on the ground thet .\h.'. Rankin had npot tne
necessary property qualificajon, and he cluimed to be entitied to
the seat without going into a scratiny,  The allegation in the peti-
tion a3 to notice was in theee words e That the electors “were duly
informed and notitied and were otherwise well aware” of the said
A, R.’a disqualification, &e., * inasmnch as the said electors wrre, and
each of them was, duly notified and informed, and they and each o
them well knew,” &e., * whercof the votes of the said electors which
were recorded for the said A, R, weve and each of them was useless,
of no effeet, and void, and were thrown away, &c¢. The evidence
showed that at meetings of electors, notice was giver  that Mr,
Rankin could not qualify—that the same statement was made at
the hustings, and that two hand bills were distributed.

Mr. Rankin objected that Mr. O'Connoer was not himself a duly-
qualified eandidate, and evidence to this effect was gone into, and
the committee decided the point in favor of Mr. O'Connor.

The prn]ncrty on which Mr. Rankin had qualified, was land con-
veyed to his wife, her heirs and assigns, to her and their sole uso
furever; and it was argucd that both under these words as well as
by the operation of the statute respecting married women, Mr.

, respandent. the Court of Quarter |

Rankin did not acquire such an interest in the property conveyed
as the law required for his qualification.  The committee, after full
argument, decided in fuvor of this view; but the point being one
of general law, it ha_ not been thought necessary to report the
grounds of e decision at length.

There were also some points of practice decided by the commit-
tee. which we may rc&»ort hereafter.

The question was whether, under the circumstances, the minority
candidate was entitled to the seat, or whether there should be & new
clection, was then argued.

The petitioner in_person. The law as_applicable to this part of
the case is laid down in Clerk on Elections, 268; Rogers on
Elcction Law, 224, He cited Keq. ex rel Richmond v. Tegart,7 U.C,
L.J3.,128; Reg. ex rel Clurk v, 3McMullin, 9 U, C. Q. B., 467, Reg. ex
rel Horneyv. Scott, 2 U, C. Chamb. R. 88, cited in 7 U. C. L. J., 128,
Warren on Election Law, 257, 259, Tavistock case, 2P. R. & D. 5.

Hodgins (of the Upper Canada bar) for the sitting member. The
Tavistock case is strongly against the petitioner, as it was there
held that notoriety was not sufficient. The cases in favor of
notoriety were boroughs or very small constituencies, as Southwark:
{borough) CHfT. 135 Kirkeudbright, \ Lud. 72; Flintshire, \ Peck
526 (only 92 votespolled); Abingdon, 1 Doug. 419, &e.  The cases

in favour of notice to voters were numerous and of great authority,
| as Leing the latest decisions,  Neweastle-under. Lyme (borough), B, &
I'A.569; Tavistock (borough). 2 P. R, & 1. 5; Canterbury (borough)
VCHfY, 859 Leominater {borough), C. & D. 1; Fife, 1 Lud. 455.
| Clitheroe,2 P R.& D), 281, borough); Belfast (borough), F. & F. 601 .

Cork, K. & O. 392; Drogheda, ﬁ & O. 214, see p. 234 ; Tzominater
Rog. A})p. 302; Wakefiedd, B. & A. 273; also see Penryn, C. & 1), 55;'
Cheltenham, 1 P. R. & 1. 236; St dAlbans, 1 P, R, & D. 277; 2nad
Cletherne, 2P R. & D. 276; 1st Clitheroe, 2 P. R. & ) 281 Dever.
lley, 1 W & D, Iu the 15t Stadacone, M. 8. Leg., Council (‘anadg, it
was proved that Mr. Huot's disqualification, as member of the Leg.
istative Assembly for a portion of the Division, was known to nine.
teaths of the electors, yet a now clection was ordered.
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"The conmittee deliberated and on a subsequent day the following
Judgment was read by the learned chairman:

Tue Cusnmay—Having decided that Mr., Rankin, the sitting
member, did not possess the neces<ary property qualification, and
that Mr. O'Connor, the petitioner, did possesy it, the question which
remaing for us to deternine, is in effect, whether there should be a
new election, or whether Mr, O’Connor should have the seat though
he had a minority of votes?

The ruleis clear that if those who vote for a disyualified candidato,
do so without having received any notice of t‘lm disqualification
before giving their votes, or withont having received sach notice of
it as the law applicable to the snbject requires, there must be a new
clection. But lll all who voted are proved to have had the necessary
notice, all are held to have thrown away their votes, and the
candidate of the minority is entitled to the seat without a scrutiny.
If some only of thuse who voted for the disgualified candidate
received, or can be proved to have received, the required notice,
these votes are upon a seritiny struck off, like other illegal votes;
and if the result of the whole serutiny is then to place the qualitied
candidate in a 1sajority, he gets the seat, otherwise a new election
takes plare.  This rule has been recognized and acted upon where
the objection was, as here, to the sitting member's want of the
property necessary to qualify him. We refer to the Zavistock
case, 2 . R. & D5 (3853 ); Belfast ease, £, & F. 601 (1838); Cork
case, K. & O., 391 (1835), and the Drogheda case, ib. 213 (1833).
There is indeed one class of cases in which neither the dezisions
nor the text-books agree with onc another, as to whether any
formal noticeis necessary or not, This is where the disqualificatiun
is a'reudy well known to all the electors, before and at the time
they givetheir votes. The case which alearned judge hassugeested
of votes in favour of a waman for an office, to which by law a
woman is not eligible (vide Gosling v. Veley, 7 Q. B., 439, per Lord
Denman), and the case of votes for a minor, well known to be such,
(a case which has actually occurred,) may be referred to as illustra.
tions of this classof cases. But whether in this class of cases, notice
of e objection isheld to be absolutely essential or not, the practice
of modern times at least, appears from the books to be, ta give the
notice and to rely, not on the notoricty of the disqualification, but
on express notice being given of it to the electors before they vote.
The }n’adnors/«ire case, 1 Peck., 494 and notes; the Drogheda case
(1835) K. & 0.211; the 2ud Horsham case, (1848) P. R. & D, 210,
and the borough of Leterboreryh case (1853) 2. . R. & D. 287, are
amongst the cases which strikingly illustrate this practice.

With reference to the want of uniformity in the decisions of
commniittees and in the statements of text-writers on the point, it is
to be observed that, for obvious reasons, the decisions of Election
conunittees on questionable matters ave less uniform than those of
courts; and the decision of one Election committee 1 ingland has
not the authority with other Election committees which the decision
of one court has with other courts of co-ordinate jurisdiction,
especially when there is a right of appeal. Another difhiculty in
determining puints of Election Law anses from the fact that election
committecs have not ussually stated the reasous on which their
judgments were based, anditisuot alway s casy to gather with anv-
thing like certainty, from the reported facts and arguivents of
counsel, what the reasons were which influenced the committee,
But having aiven our best attention to all we have met with on the
point referred to, we are inclined to think apon the whole, that the

weight of Parlinmentary authornty is in favour of the necessity of

This class of cases was referred to in the areument before us
as having some bearing on the point we have to decide ; and it was
urged that the case on which we are adjudicating belongs itself to
this class.  But where the disqualitication is, as in the present case,
for waut of property, notice of the objecticn is cleurly necessary
where the opposing candidate mesns to claim the seat on tho
ground of the disqualification. Indeed it iseeldon (if ever) possiblo
that a candidate’s want of property can be positively known to the
electors in the same way as they may positively kuow, for example,
that he holds some disqualifying office, or bas been convicted of
some disgualifying crime, For hemay haye no property in one coun-
ty but he may have property in another. Executionsin the hands of
one sheriff against him may be returned no goods and no lands:
but he may have both goods and lands clsewhere.  If not quabfied
in this respeet when he issues his address, or even at the nomina-
tion, he may in good faith procure what is necessary before the
polling, or even afterwards. IHence notice of this objectiva has
always been held to be indispensible, whatever question there nay
have been as to its necessity under certsin circumstances in other
cases.

Asto the kind and nature of the notice required, the utmost
strictness appears now to be exacted, the giving of aseatto a
candidate w‘xo had but a minority of the votes, being justly deemed
tou grave a matter to be done lightly. The best way of giving
the uotice is lnid down to be by serving express notice on every
elector individunlly, before he gives his vote.  This it is said may
be done, either when he goes to the poll or by delivering to him
previously a written or printed statement of the objection.

Anothier method which some of the text-writers say is sufficient
in law, but which is elsewhere spoken of more hesitatingly, and
merely as appearing to be sufficient, is by putting up placards at
every polling place and at the doors of the polling booths ; so that
every elector must see the notice when he comes up to vote; and
this seews to be regarded as eyuivalent to personal notice to every
individual voter.

The last work we have had access to which treats of the subject is
Rogersen Elections.  In the 9th edition of that work (1859) the rule
is thus stated, p. 226: * Express notice of the disqualification must
in all eases be given and strictly proved.” On the following page
the kind of notice necessary is stated more fully: * Notice of a
candidate’s disqualification need not be served personally upon
every voterin order to render his vote uscless, though that is the
safest and most desirable course to adopt when it is practicable,
It would appear to be sufficient if such potice be affixed in con-
sricuous places, near the polling place so as to be visible to every
elector on coming to vote.” In Clerk on Elections (Ed. of 1857) p.167,
after giving a formof notice, the author adds the following note: “A
notice in this form should Le printed on placards and handed to all
the clectors generally before the poll.” At page 225 of the same
book there is, however, the following passage: ** This disqualifien-
tion is usually made known by handing to the electors personally
and before they come to the poll, a statement regarding it, or by
publishing placards and notices upon the walls of the place and the
doors of the poliing booths. .

Mr. Warren, in his work on cloctions, page 234, refers to
three cases in the reports as indicative of the notice required.
These cases are the Cork County case, K. & O., 406 (3835) where
notices apparently written or printed were served on 700 electors
in addition to the objection being made known by specches and
hand bills, the Wakefidd case, B. & A., 319 (1843) in which there

notice in most even of the cases in which the fact that creates the | Was a scrutiny, and not only was public notice of the disn!unliﬁcation
disqualification may be notorions witnout the forieal notice.  Sce, | given at the hustings and by handbills distributed setting it forth,

amongst other crses, those already mentioned : and also, Abdingdon
1 Douglns, 429 ; Leomanster, 1 Cor. & Dan. 1, and note 12; Heywood
on County Elections, 537, Simcon on Elections, 472; Rogers on Elec- !
tions (uth ed., 1859) 226 note; Clerk on Elections, 267, 26S ; also
znd Clitheroe case, 2P. R. & D.. ¢85 ; Jeyina v.Councillorsof Derly, |
TA & E., 919: Reqma v, Hiorns, 7 A. & E. 962 and the 1st .
Stadacona case in Legislative Council (Canada) 1362, M. The
reason for thus requiring notice to be given of o disqualifica. |
tion which is already uotorious, is probably in order that the
attention of voters may be formally as well as dictinetly called to
the fact and to its consequences; and that mere inattention or
oversight on their part, may not be visited with 2 penalty designed
only for waaton perversity.

ut a written notice was also given to the individual electors whose
votes were successfully objected to; and the Belfust case, F. & F. 603,
(1838) where before the votes ohiected to were given, placards had
been issued containing notice of the disqualification and posted on
the walls of the town and on the Court house where the votes were
taken. In all these cases, as Mr, Warren remarks, the notice was
held sufficient, and the successful candidate was unsecated.

It thus appears that the legal sufficiency of notice by placards
posted at all the pulling praces before and during the dection, in-
stead of express notice to every voter individually, is susrested,
with greater or less confidence, by the text-writers, and has been
maintained by atall events onc express decision (Helfast case, F. & F.
601 (1838). Dut it is remarkable that the point doos not scem to

.



1863.]

be regarded in England as free from doubt; and the practice there |
appears still to be to give express notice to every individual voter, |
besides posting notices at the polling places and elsewhere,  We!
may refer to a few cases as iliustrative of this practice, since the
petitivner here contends that something short even of this hind of
notice is suflicient to entitle him to the seat.  For example, in the
2nd Newcastle under Lyme case (1842) B. & A., 672, & written pro-
test setting forth the objection was given to the returning ofheer
at the election, in the presence and hearing of the candidates; and
copies of the protest were posted at the polling booths biefore and
during the polling; yet the petitioner did not rely on the notice
thus given, bat served several electors with copies of the protest
before the poiling began; nor did he afterwards attempt to domore
before the camnmittee than to get the names of the voters so personally
gerved, struck off on a serutiny ; and it was not until so many were
thus struck off as pluced the petitioner in & majority, that the com-
mittee reported in his favour. Soin the case of the Borough of |
St. Albans, 1 P R, & D. 276 (1851) it appears that, besides delivering
a formal written notice to the returning officer, and to the candidate
himself, aud putting up placards in front of the hustings and on the
walls of the buildings immediately adjacent thereto, a similar nutice
was publicly delivered to each voter as he came w the poll, by
persons placed at the entrance of each polling place for this purpose. |
Again, in the Tavistock case (2 P. R. & . 5}, 1853, besides posting

on cach side of the door of the polling place as well as at other !
conspicnous places inthe borough, notice was given to every elector
as he came up to vote, until this course was discontinued by an

agreement between the candidates that the notice should not be,
repeated to each, but that the same should be understood to be |
given to each elector throughout the clection; and even under
these strong circumstances, so far does the rule appear to be from
being conclosively settied, that counsel thought it worth while to
argue (though unsuccessfully) that for want of the express notice,
to eachy, the votes were not thrown away.

In the present case it Is not contended nupon the evidence that .
express notice was given to every individual voter, nor even that’
placards setting forth the alleged disqualification were posted at !
every polling place. But what the petitioner affirms is in effect’
that notice was given to each and every of the electors; aud what:
the petitioner contends is, that he was not bound to adept cither!
of the methods of giving notice which we find recommended in the .
boaks; that it appears upon the evidence that, through the means:
which he actually took and otherwise, the fact of his objecting to
Mr. Rankin's qualification becaine generally notorions m the
county ; and that there is autharity for holding the genceral.
notariety of it to be equivalent to proof of express notice to every .
voter, for the purpose of entitling a minority andidate to the seat
without a scrutiny. i

Mr. O’Connor certainly did take considerable pains to make his
objection notorious; whether his object in this was to eatitle him. .
self to the seat in case he should be in a minority, or merely to .
damp the emergies of Mr. Rankia's supporters, is not apparent. |
Mr. O'Connor aud others, in the course of their speeches at ti.e!
nomination, and at mectings helld in every municipality before the
election, referred to Mr. Rankin's alleged inability to qualify.!
They also circulated handbills, in which Mr. Rankin’s disqualifica-'
tion was pressed on the attention of the clectors; and copies of
these handbills were published in a loeal newspaper,  The 1orm of
the uotices thus given certainly differs greatly }mm the form which -
the books reconunend a candidate to adopt when his obiect is to
claim the seat should he happen to have but a minority of Jie votes.
Vide Warren on Election Committees (1857) 466; Rogers on Elec-
tions (1839) App. 277; Cleck on Elections (185%) App 167, i
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{:nlh-d. 1 am aware that vou canuot com ly with this demand,
ut 1 desire that the dectors should not \w deceived ; and that
*¢ they should not lose their votes upon false pretences,
1 am, Sir, your obedicnt servant,
(Signed) R. A Warre.

“ Electors, be not deccived, Rankin cannot qualifv.  He dare not
“ take the necessary oath with the certainty of a prosecution for
“perjury staving bam in the faee.  Howill run hiz chance of going
“to Parlinment “without qualification, and rizk another ('onlcstcs
“election  Escex does not desire another contested election and
““its evil consequences.  Ranhin's practical joke i3 nearly played
“out,”

“ July 8th, 1861.”

Another contested clection is thus stated to be the penalty of
voting Jur Rankin; yet this is the very thing against which Mr,
O'Counor is now contending, and which he puts this notice in
evidence to prevent.  This notice therefore, instead of informing
the clectors, was evidently caleulated to mislerd them as to the
effect of voting fur Rankin; and if the case had depended on the
sufficiency of a notice which so entirely departs from every ap-
proved form, and is at the same time fitted by the terms in which
it is expressed to aislend voters, it would be extremely diflicult to
maintain its sufliciency, and upon the ~strength of it to prononnce the
virtual disfranchizement of the clectors for this Parlinment. But
assumiz g7 the terns of the notice to be sufficient, is the notoriety
created vy its cirenlation, and by the other means adopted for this
purpose, sufficient to entitle the candidate of the minorits to the
seat?  That is what Mr. O'Connor had to make out,

Notoriety, as a learned writer on this subject abserves, is a vagno
word for practicnl purposes: and no case in other than election
matters was mentioned to us, in which English law allows a
nutoricty to be created and offered in evidence, as & substitute for
the express notice that would otherwise be required.  The genersl
rule of law is certainly against admitting notericty as evidence of
notice or of anything clse, except in cases of supposed necessity ;
(Vide Tagxlar an Evidence. see, 307, et seq, see. 1478, Roscoe’s Law
of Evidence, 26, &¢.)  In fact the word ~eldom occurs in any book
on evidence. It is seldom found in the index of any work on law,
Whatever is said of it in English books is commonly to be seen
under the head of hearsay,  Lord Ellenboroughin Weeksv. Sparke
1M. & S 686, said the admission of notoriety or reputation as
ovidenee for any purpose “is somewhat of an anomaly and forms
““an exception tu the general rules of evidence”  Again, * I con-
“fess myself unable to understand upon what principle, even in
“ matters of public right, reputation was ever deemed admissible »
Sir John Romilly, the Master of the Rolls, in Greenslade v, Dare, 1
Jurist N. 8, 294, 20 Beavan 290, stated the rule in civil cases in
these terms. “ Evidence of general reputation is not admissible to
wwove a fact unless it be such a matter as the boundary of 2 manor
or the like. To admit evidence of general reputation, to fix a
defendant with knowledge of a single fact, while that evidence
would not be admissible te prove the fact itself, appears to me to
be a violation of the first principles which regulate the reception of
cevidence and the sdministration of justice.”

The tendency, again, of modern legislation, certainly scems
rather against than in favour of such general notices as placards
even at the polling places would afford. See for example, the
Carriers Act ({tnperialy 1 Wm. 2V, ¢ 68, s 74, and the Railway and
Canal Traflic Act (lmperial) 17 & 18 Viet. ¢ 31, see. 7.

On the other hand, the latest reported case on the very puint
before us, is distinctly against the sufficiency of this method of
giving notice of au alleged want of the necessary property qualifica.
tion, We refer to the Henerley case, decided in 1857 (1 W, & D.22)

There were in fact two printed notices made use f.  One was : Beverley nas an English borough, and it is obvious that an attack
contained in a son.xc\vhag vituperative (*Iog‘ﬁm{ !mndhill, whichem- " op o ];opulnr candidate’s qualification would naturally become
b{}"ff.sl"»‘L‘é‘r";‘:‘:tl:l‘:cldci"]c:: M:)flr‘:l;:lt't,:r:n(’}lgx:fﬁ‘duw:l‘r:l‘h{n}ad I:I(:hﬁ | potorious among the electors of a borough more quickly and more
:mléc 013 ’l\{: Rankin, with fl’)ﬂlort, address to the ololcl:)rs udd«:l ! (I?s“y m:"![‘:lm P l{u;::c e mﬁ \'clr{y d(;;m(*l)’ pop\xllntctidco:x'mg' l\llkc

wde o Mr. ) Hldres ) S - Essex. e evidence in the lieverley case show wt Mr,
Itis in these terms: ! Rankin’s qualification—Amain demanded but  Glover. whose retorn was petitioned agninst, had stood for thoe
not put in—The foliowing demand has been made—To Arthur poraugh five vears before; that. on that oceasion he had left £700
Rankin, Esq.: I of debts unpaid ; that a <ubscription had been got up in the be rough

“ Sir,~—As an clector of the covnty of Fserx T demand that your to discharge these debts; that at the election now in question he
"f\:m]ilication as a candidate at the present cleetion be deposited in - had received a written demand for his gunliﬁcati(m; that he had
“the hands of the sheriff (the returning officer) before a vote is} addressed the clectors with this written deiand in bis band; that
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a placard questioning his qualification and rveflecting on his moral
character had been sent through the post office to a number of the
electors, that the rececipt of this paper created a considerable
sensation in the boroush ; thata meeting wascalled for the express
purpose of giving Mr, Glover an opportunity of refuting the charges
made against him; that Me. Glover appeared at this meeting and
defended himself; that tho author of the placard went duwn to
Beverley very shortly after publishing the handbill,with the inten-
tion of substantiating the charges contatned in it, that he commenced
addressing the crowd on the subject ; that before he had said many
words, the crowd became so ivritated that he was alarmed, and we
presume did not proceed with his proofs; and that so munch excite.
ment had been oceasioned by the publication of the placard, that
some witnesses considered it would have been unsafe and have
caused a riot, cither to serve notice of the disqualitication on the
individual clectors, or to aflix the notice publicly at or near the poll-
ing booths, unless this was done during the night.

A stronger case of notoriety could not be established than thus
existed in the Beverley case, but the committee declined to seat the
minority candidate, and there was a new clection,

No opposite decision of an election committee was cited tous by the
petitioner, Mr. O’Connor; and from our own reading we think it
improbable there has been any such for at least forty years and
upwards. IIad there been adverse decisions, the latest decision
would naturally, and in the absence of strong reasons to the con.
trary, carry with it the greatest weight: and in estimating the
value of old decisions even on points not tuuched by decisions of
subsequent date it is always our duty to remember, in reference to
any which were given before 1770, when the Grenville act was
passed, that at that time, in the words of a standard writer on the
subject, ** controverted clections were undoubtedly and confessedly
decided by the whole House of Commons, as mere party questions
calculated to test the strength of contending factions”  Itisfurther
to be borne in mind, that, though that act led to a great iml)rovo-
ment, as compared with what Lord Grenville called “the abominable
prostitution of the House of Commons” in elections, which previously
existed, still, in the words of the suthor already quoted, * partiality
and incompetence were very generally com]ﬂnincd of in the con.
stitution of committees appointed under the act”; that the evils of
the system were still universally recognized and deplored until
1839, when an act was passed establishing a new system; that
changes were still found necessary and were mado in the years
1841, 1844, and 1848; that it was not until the last of these years
that the law was placed on its present footing ; and that since that
time the constitution of election committees is thought in England
to be as satisfactory as any statutory enactmnents” are likely to
make it.

It is to be observed then, on the onc hand, that since the period
of the improvement instituted in 1839, or, indeced for many years
before, no single instance has been found in which a comuittee of
the English House of Commons seated 2 minority candidate
without cither express notice to the voters individually, orat the
least by placurds at all the polling places before and during the
polling ; not a single instance in which a minority candidate was
seated on the mere ground of general “notoricty” having been
given by him and bis friends to the fact that the property qualifi-
cation of his opponent was objected to; while, on the other hand,
the Beverley case, which negatives the sufficiency of such a notice,
was decided under what is confessedly the best constitution of Parlia-
mentary Election Committees which has yet been contrived,

We have not yet alluded to the case of the Queen «x rel. Metealf
v. Smart, 10 U. C., Q. B. 89 (1852) which Mr. O’Connor cited to us
in his reply.  But that case, if held applicable atall, would prove
far more than he contended for, and far more than probably any
counsel ever contended for in modern times before an election
committee. The case, it is to be observed, was one of a municipal
and not a Parliamentary clection ; and there are many considerations
which forbid a decision on the Municipal Law of Upper Canada
from being held conclusive in reference toa Parlinmentary election
(Vide Bedford case, ¥. & F. 436, 3 Lud. 465 Chippenkam case, Glan-
ville, 59, 60, &c.) Decisions in such cases do not profess to be based
on areview of the decisions of election committees.  Indeed the
latter, though of weizht here, are not regarded as of any authorit,
in municipal or like cases in courts of law, and arc seldom if cver
cited in such courts. Besides, it is onc thing to seat s minority

candidate for part of one year in a local council with its limited
Jurisdiction, and quite ancther thing to give a minority candidate
a seat for perhaps three or four years in the Parliament of the
Nation or Province. The case in the Court of Queen's Bench is a sufhi-
cient illustration of this difference. That case had reference to an elec-
tion in the town of Port Hope. By the Municipal Law (as every
one knows) a candidate must be assessed in the municipality for n
certain amount of real estate: and Mr, Smart, whose clection was
lma)cachud, was not 8o assessed. This was mentioned at the election,
and the matter wus discussed before the polling began, in the
hearing of such electors as happened to be present.  These circum-
stances were held notice suthicient to seat one of the minority can-
didates,  The fact that Mr. Siart was not assessed for the necessary
amount of real estate, does not appear to have been disputed ; and
if it had been, any clector could in a few minutes have ascertained
the truth by examining the assessment roll, which is by law a
public document and open to public inspection. Under all the
circumstances, thea, the rule laid down {;y the court of Queen's
Beneh, as to this notice, may be a sound rule (though we have
found no like decision on the Municipal Law of England,) and may
be necessary for enforcing the Municipal Law as to the property
qualitication of a town councillor, and may create little hardship or
injustice in such a case. But it is perfectly certain that verbal
notice at the nomination is not suflicient in the cuse of a Parlinmen-
tary election, The whoule current of Parlinmentary practice and
authority is against any such notior .

We may add that there seems a disposition on the part of
election committees of England, to limit rather than extend the
cases in which a minority candidate is seated for want of qualifica.
tion on the part of a more popular opponent.  Thus, in the 2nd
Clitheroe case, 2 P. R. & D. 286 (1853) th committee unanimously
adopted the view—in almost confessed opposition to what they
regarded as the Common Law doctrine, as well 8s to some prece-
dents of cases before election committees—that even where a notice
is given in strict accordance with the requirements of the law, still
to entitle a minority cnndidate to the seat, the disqualification must
be founded on “some positive and definite fact, existing and estab-
lished at the time of the polling, so as to lead to the fair infereace
of wilful perverseness on the part of the electors, in voting for the
disqualified person.” The committee concluded their resolution
in these terms: they “think it is right to point out that under
the administration of the present law, as sanctioned by some
precedents, not only may injustice be done to constitucncies by

eing represented by Ecrsous whom the majority of clectors have
deliberately rcjcctcd), ut also that each individual voter may be
placed in a position of hardship and difficulty, if upon the mere
assertion of an opposing party that a disqualification exists, the
truth or falsehood of which he may have no means of ascertaining,
he is to exercise his franchise at the risk of his vote being thrown
awey, in case, on subsequent investigation, the existence of that
disqualification should be established.” The disqualification in the
case in which these remarks were made, was for bribery and
treating at a previous election. But a learned commentator on
the case (who argues agsinst the rule it supports) observes with
much force, that if the committee took a correct view of the
law, “it onght to be applied not only to cases where acts of
bribery and treating are alleged as the cause of disqualifieation,
but also in cases where the incapacity is created by want of a suffi.
cient property qualifieation.  Indeed, as the case stands, there
i3 perbaps greater reason for adopting the rale referred in such
cases than ‘in many others.”  As we have already intimated, it
it scems sufficient if the candidate has the necessary amonnt of pro-
perty before hie is clected, or before the prodamation is made by
the returning officer at the close of the clection.  Vide Union act
sce. 28 Cansolidated Statutes 22 Vic,, ch. 6, sees. 36 & 37 (English
version) Dristol case, Simceon, 51; Lecominster,1C. & . 1; ]s‘uﬁl, P,
& K. 23, Bath, K. & O. 27,

It is impossible not to feel with the committec in the 2nd Clitheroc
case, that the rule respecting the seating of a minority candidate
sometimes bears hard and even unjustly upon clectors.  The prin-
ciple on which it proceeds, is, that the clectors on receiving notice
of the disqualification, may start another candidate: Burde's ease, 1
Doug. 281, The Queen v. Hiorns, T A, & K. 962, Hawkms v, Liex, 2
Dow’s Farl. R. 145 ; yet no machinery is provided for enabling the
clectors, in 1oany cases, to ascertain before the clection, wheiher the
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objection is well founded or not, and whether therefore it is neces.
sary to start another and less acceptable eandidate; and hegides,
the law gives effect to the vbjection as to all who vote after having
notice of it, though it may then be too late to start another candi-
date with any possibility of success; and even then most of the
clectors may have voted and returned to their homes before the
objection is disclosed. Wo certainly ean perceive no ground on
which we could justify extending such a rule beyond the limits
within which it appears to us to be confined to Eungland,
there been a reasonnble doubt as to the true result of the more
modern authorities on such o point, (which we do not think there !
is) our duty as an election committee would seem to be, to tean in -
favor rather of the rights of clectors than of the privileges of those
who fuil to secure a majority of their votes,

On the whole, therefore, four members of the committee have come
to the conclusion, that the petitioner has not shown enonrh upon |
the evidence to entitle him to the seat, and that all we can do is to’
declare the election void.  dir, Robitaille dissents from this decision. !

As to costs, the petitioner has succeeded in unseating Mr. Rankin, ;
but has failed, in our judgment, to estabhish a case entitling us
to give the seat to the petitioner.  He has thus succeeded in,
part and faited in part.  1nsuch acase we appear, under the statute
nud the decided cases, to be under the necessity of choosing |
between making one party {my the whele costs ou both sides, or |
leaving cach party to pay his own costs, We think the latter:
course, under the circumstances of the present case, to be more .
proper than the former, and we will therefure report that neither
the petition nor the opposition to it, has been frivolous or vexatious.

GE-NER/\L CORRESPONDENCE.

Eng. C.LP.A~U.C.C.LP.A—Schedule B.—Variance— Accrdental
Kixcarping, 31st July, 1863.
To tue Ebirors or toe Law Jourxar.

Gextieuexn,—In larrison’s C. L. P. Acts, page 547, it i8]
stated in plea No. 33, “ It would be objectionable to use < did
not warrant,” ‘did not agree,’ or any other apprupriate .
denials.” So likewise is it stated in Upper Canada Consoli-
dated Statutes, cap. 22, sehd. B, page 272; and in U. C. Stat-:
ute, 19 Vie. cap. 43, schd. B, page 202. But it would seem |
that the word ‘‘oljectionable” is ¢ unobjectionable” in the|
English Act from which this is taken. See Bullen & Leake’s '
Prects. 2nd ed. page 587; and Stephen’s on Pleading 145 |
(the only authorities at hand). Can you infurm me if itis!
an intentional alteration, or inerely an inadverteat omission |
or clerical error, and oblige,

Yours truly, W. 1
[The discrepancy between the words of the schedule of our C. i
L. P. A. and the schedule of the English C. L. P. A, of which I
it professes to be a copy, is very remarkable. We cannot
think it was designed. We incline rather to the opinion that '
the variance is accidental. In fact the reading of the very
words to which our correspondent adverts, to our mind, estab-
lishes the position that the variance was not intended. Thus, |
It would be objectionable to use *did not warrant,” ¢ did not |
agree,” or any other appropriate devial.” If the denials ins-
tanced are appropriate, in what respect can it be said they
are objectionable? The word * ohjectionable” shounld, we
are convinced, be read ‘“ unohjectionable,” 2fid so the language
of our C. L. P. A. schedule be ot only consistent with itself,
but with the schedule of the English C. L. P. A., of which it
is supposed and intended to be a copy. (See Eng, Stat. 15 &
16 Vic. cap. 76, sch. B, No. 37; Finl. C. L. P. A. 320).]—
Eps. L. J. -
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New mode of suppressing tipplers and kadiitual drunkards,
To rue Evirors or 1 Law Jovaxar,

Goxruevex,—I send, herewith, a copy of a notice served
i upon the Inspector of Caverns and Tavern Licenses of this
“village, which, in its way, is rather a curiosity—not so much on
"account of its difficult construction and grammar—~as that it
i appears to outstrip the bounds of common sense in an unusual
i way—and I would ask you to give your opinion as to whether
or not it is libellous.

According to this document the trangressors of the By-law
are told that “they will be fired [ butit is, by no means,
promised that they shall receive a trial, cither by their peers
or otherwise, or that there will be any notice given to them
when the fine “20ill e’ imposed. It would be a curiosity to
sce the By-law. If it contains a clause forbidding people to
allow others “to be treated,” dees it mean well-treated or ill-
treated 2 You know all the law in the land, and do tell us,
Messrs. Editors, if you can expiain this, the most extrordinary
of all the By-laws, of the different municipal corperations in
Upper Canada.

Yours,

Vienna, 1st August, 1863, A StpscIBER.

{cory.]
Reeve's Office,
Vienna, 14th March, 1863.
Mr. Georze Chute, License Inspector for the village of Vienna:
Sir,—You are hereby authorized to notify the different
tavern keepers in the village that if they furnish liquor to any
of the parties named in this notice, that they will be fined
according to that clausc in the By-law forbidding the giving
or furnishing, or allowing any other person to give or furnish;

jor to allow them to be treated by any person, liquor to tiplers

habitual drunkards.
(Here follow the names, in full, of nine residents of Vienna.)
Yours, &c.,
GeorGE StrriL, Reeve.

or

{The above notice has the merit of novelty. We do not

| remember ever before te have seen or heard of such a proceed-

ing. We omit the names of the individuals whose welfare
seems to be so much an object of concern to the Reeve of
Vienna, because we think the notice, however well intended,
is a libel.  All writings which tend to render men ridiculous
or contemptible in the relations of private life are libellous..
We should hope that more wisdom and learning have been
displayed in the framing of the by-law than of the notice; for
if not, it must be a sorry picce of municipal legislation,—
Eps. L. J.

Law School—Rules—Information {0 Students.
To tur Ebpitors oF T Law Jorryar.

Ge~TLEMEN,~—] noticed in o late issue of the Journal a Jist
of the books to be read for the Law Scholurships, and being
anxions to compete for the honors, I beg leave to ask the fol-
lowing questions:

1st. Is it pecessary for a student to attend the first year, in
order to compete for the second, third or fourth years ?
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2ad. If he dues not attend the first year, is he lisble to be !

esamined in the course fur that year, in additivn to thuse he
presents for ?

3rd. Where can I find the rules of the Law School ?

By answering the above questions you will oblige a number
of the law students in this vicinity, who are anxious to under-
stand the wourking of the Law School, which, I am informed,
is yet in its infancy.

Yours truly,

London, Aug. 12, 1863. Law Srupexr.

{1Laving consulted two of the Beachers of the Law Society,
we ace enabled to answar our correspondent as fullows:

Ist. It is not necessary fur a student to attend the first year
in order to compete for the secund, third and fuurth years.

2nd. If he do not attend the first year, he is not liable to be
esamined in the course for that year, in addition to those for
which he presents himself.

3rd. The rules of the Law School have never been pub-
lished, and are known only to the Benchers.

Our correspundent will please notice that in the list of
buuvks published in the June number of the Law Jownal,
Williams on Personal Property, and not Williams on Real
Property, is the work for students in the first year. The
error was corrccted in the July number of the Journal.]—
Eps. L. J.

REVIEWS.

Tue Law Macazinge axp Law Revuw. London: Butter-
worths, 7 Fleet Street, London.
The quarterly number of this able and welecome periodical

for August is just received. We have examined it with much

interest. It upens with an elaborate and well-written article
on the Law of Libel as applied to Public Discussions. This
article covers no less than 93 pages of the number. The

writer ably reviews the leading cases bearing upun the mo-
mentous subject about which he writes, and argues that the
ruling in the well-known case of Campbell v. Spottisiceode,
to the effect that the wmotives of a public writer are not to
be questioned, 18 alike opposed to the current of authority
and to the spirtt of the law. We louk upun this article as a
valuable repertury of the law un the vexed topic absut which
it treats. 'The second article is a continuation of former ar-
ticles on the Rights, Disabilities, and Usages of the Ancient
Ebglish Peasantry. ‘Tho writer, in this number, treats of the
Parhamentary regulativn of labour in the fourteenth and
fiftcenth centuries, In the third article we have some op-
purtune remarks about the propused amendment of the law
relating to the trial of issues involving the consideration of
Scientific evidence and the evidence of Experts, The fourth
is a learned paper written to show the legal right of any of
the United States to secede from the Union, and we must say
that several of the positions of the writer avre worthy of serious
cousideration.  We sheuld like to sce them assailed by some
of our American cotemporaries whouse interest it is to main-
tain the contrary and whuse aim it is to enfurce their views
at tho puint of the bayunet. We cannot help thinking that

— ————— p——————

the whole question is oune of pure law and might have been
determined withuut recourse tu brute force. It the right to,
sccede oxists, there is no rebollion in the assertion of thatright. |
‘Ihe pity is, that it was doemed necessary to agsert the right, .

supposing it to exist, by vivlence, and alsv deemed pecessary
to resist the assertivn of the right in like manner. The su-
lution of the question, whatever may be the result, it is certain
will entail upon both parties a fearful bill of costa. The fifth
articlo contains suggestions for the amendmsnt of criminal
procedure in several particulars. The writer advocates
the appointment of publio prosecutors, whose duty it will be
not merely to see that the guilty are punished but that the
innocent are protected. So fur as his views are thus directed
the writer has our hearty concurrence and earnest hope that
his views ere long will be widely entertained and assume a
practical form. In Upper Canada, owing to the appointment
of county crown attorneys, we have taken the lead of the
mother country in this as well as other measuros of law re-
form. The sixth article is a review of the * Principles of
Conveyancing explained and illustrated by concise precedents,
by Herbert Lewis, B.A.” The roview is short, but favorable
w the work reviewed. The author appears to be a strong
advocate for brevity in legal forms, and we fancy he is not
alone in his advocacy. The seventh and last article is the
endless topic of Convict Discipline.

TwenTIETH AxNvay, REronr oF ToE SO0CIETY POR PROMOTING
THE AMENDMENT oF THE Law. London: McCurquodale &
Co., 18 Cardington Street, London, 1863.

This Report shows real progress during tho present year.
Fourteen general meetings—cleven papers ‘'upon subjects of
gieat importance, all of which have been printed and circu-
lated—two reports carefully prepared by committees specially
appointed, one of which atter careful discussion was adopted
by the Suciety—twenty-seven new members enrolled since the
last annual meeting, &c. Lord Brougham is the President
of the Society, and among thbe Vice-Presidents we find the
names of the Lord Chancellor, the Lord Chicf Justice, the
Judge of the High Court of Admiralty, Vice-Chancellor Wood,
Mr. Justice Kenting, and others of distinction in the legal
circles of the mother country. Why not bave some such
association in Upper Canada? Is it becauso our legal men
are behind those of the mother country in all that pertains to
the welfare of our couatry? We cannot thiok so. It is
because there is not among us one man of sufficient standing
disposed to take the lead in the work. Were any good man
to lead there would be many followers. We purpose shortly
to explain in detail the objects of the Society for promoting
the amendment of the Law, and to publish its rules, in the
hope that some legal man will be sufficiently alive to the in-
terests of Upper Canaca, and sufficiently courageovs to take
the initiative in forming a similar association amo..g us.

APPOINTMENTS TO OFFICE, &cC.

SHERIFFS,
JOSEPH MAUGHAN, Esqalre, to be Sherill of the County ol Grey, in the room
and stead of George Sulder, Esquure, resigned  (Gazetted August %, 1863.)
NOTARIES PUBLYC.
WILLIAM McPIHERSON. of Miwure, Esquire, to be a Nctary Public in Tpper
Canada. (Gazetted August 1, 1863.)
JAMES ANDREWS MILLER, of St. Catharines, Esquire. Barristerat-Law, to
be a Notary Public in Upper Canada. (Gazetted August 8, 18ud.)
CORONERS.
JOSFEPH M. TWREDALSE, Esgnire, to bo Associste Coroner for the Coanty of
Middlesoz. (Gazettsq August 1, 1863.)
NIVEN AGNEW, Eeguire, ).D., to be Associate Coroner for the County of
Ontario. ((iazetted August §, 1863.)

v

TO CORRESPONDENTS.

W.—A StBscRInsR—LAw $10psxT.—Under head  Ucnerai Correrp ndence.”
CLERK Gth Div, C1. Co. NuRFULR—PALL DUNN -~Under head ' Divisivn Courts.”
G. M —Tbaoks. You soc we Lavo availed ourselves of your services



