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WE regret to chronicle the death of Hon. James Patton, Q.C,, who was one
of the founders of this journal more than thirty years ago. His death was as
sudden as it 'was deplored. We shall rcfer to his career hereafter.

WE make space to note the following changes in the judiciary, which have
just been announced : Hon. Mr, Justice Patterson takes the place of the late
Mzt Justice Henry in the Supreme Court, at Ottawa: and James Maclennan,
Q.C,, is to fill the seat vacated in the Court of Appeal.

A SOMEWHAT important change has been made by the revisers of the
statutes in regard to jury notices. Under the Revised Statutes of 1877, ¢ 50,
s. 233, the jury notice was required to be delivered with the last pleading;
but now, by the Revised Statutes of 1888, c. 44, s. 78, the notice may be
delivered at least eight days before the sittings at which the action is to be
tried, or within such other time as may be ordered by the court or a judge.
The jury notice, therefore, need not now be served until after notice of trial has
been given, This change, we fear, has been made, like some others, without
sufficient consideration of the consequences, and of the fact that it places in the
hands of a litigant desirous of delay a means of effecting his wishes through the
forms of legal procedure, which he is very likely to abuse. It certainly seems
in the highest degree inconvenient that after notice of trial before a judge.alone
has been given, and preparation made for the trial, it should be open to the
opposite party merely by filing a jury notice to render the notice of trial nuga-
tury, and postpone the trial perhaps for three or four months. When a jury
notice is given under such circumstances, it is obvious that the costs of the
notice of trial, and of issuing, and serving, and countermanding subpaenas may,
in many cases, be rendered useless, and questions will arise as to which of the
litigants is ultimately to bear these useless costs, If the opposite party is within
his rights in giving the jury notice, it is difficult to see how he can be made
liable for the costs of the abortive proceedings, even though he should ultimately
fail in the action; and at the same time it is hard that the opposite party, if
successful, should be put to these useless costs, We doubt very much whether
the amendment made by the revisers is lxkely to turn out any improvement on
the former procedure.
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BAILABLE PROCEEDINGS AGAINST A DEFENDANT
BEFORE JUDGMENT.

WHEN recently commenting on the Consolidated Rules, we took occasion m’._,._.f
remark, that those relating to bailable proceedings appeared to be sadly defective
and that this branch of practice was particularly in need of simplification and
codification. It may be useful now to point out in a little more detail, how this~
should be done; but, before doing so, it may be well briefly to glance at the
present condition of the law on this subject in Ontario.

In Ontario, the right to arrest a defendant before judgment depends upon-
three things: (1) The defendant must be a person liable to arrest; (2) The plain.
tiff, or his agent, must be able to swear that the plaintiff has a cause of action
against the defendant to the amount of $100 or upwards; and (3) Such facts :
and circumstances must be shown by affidavit as satisfy a judge that thereis
good and probable cause for believing that the defendant, unless he be forthwith f
apprehended, is about to quit Ontario with intent to defraud his creditors . j
generally, or the plaintiff in particular. B

The new Rules have varied the procedure to be observed in procuring the |
arrest of a defendant from that laid down by the statute, R. 5. O. ¢ 67, 5. 1. :
The -atute provides that the judge shall make an order to hold the defendant
to bail for such sum as he thinks fit, and, therefore, the plaintiff is to sue out a
writ of capias. The writ of capias ad respondendum is abolished by the Con- |
solidated Rule 10435, and the defendant is now to be arrested simply upon the
judge’s order.

In England a defendant is liable also to arrest before judgment, but then it
depends on four things: (1) He must be a person liable to arrest; (2) The
plaintiff must show a good cause of action against him for £50 or more; (3) It
must be shown that the defendant is likely to quit England, unless he be f
apprehended; and (4) That the absence of the defendant from England wxll '
materially prejudice the plaintiff in the prosecution of his action.

This fourth condition, it will be observed, does not prevail in this Provmce.
In England, as in Ontario, the arrest is made on the judge's order, and the issue
of a writ of capras is dispensed with,

After the arrest has been made, the procedure in England and Ontario 3
materially differs. In Ontario the old procedure is continued ; the defendant
first goes through the form of giving bail to the sheriff, or “ bail below,” as it is
called. This bail is given by bond to the sheriff by two sureties, and for double
the amount for which the defendant is ordered to be held to bail. The con-
dition of this bond is, that the defendant will, within ten days, put in special
bail, or “bail to the action,” or “ bail above,” as it is called. This bond must be
taken by the sheriff before the time for puttmg in special bail has expired, of'if
will be void.

The defendant having given a bond to the sheriff that he w:ll in due coursé:
put in special bail, has then, within the time limited for that purpose, to put
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in. Now, the putting in and perfecting of this “special bail,” is a somewhat
complicated proceeding. According to the Rules, it is to be putin and perfected
according to the established practice (Rule 1067).

It is a very easy matter to provide that special bail is to be put in according
to the “ established practice”; but, judging from past experience, we should say
it is a very difficult thing, indeed, to say what is the est<blished practice. The

_ student zannot be referred to any statute or code of rules which will enlighten

him ; he cannot be even referred to any Caradian cases, which will enable him
to learn intelligently what the established practice on this subject is.

In order to make this out, he must go to some of the older works on the
English practice at law, and he must, in reading them, carefully notc wherein
express statutes and rules of court, either in England or Ontario, create a differ-
ence in the practice there laid down; and having carefully weighed and considered
all these questions, he may, perhaps, have arrived at a faint glimmering of what is
the established practice ; but he will be a bold man, indeed, if he have any very
great confidence in the knowledge thus acquired. His greatest security lies in
the fact that his opponent, probably, knows as little about the “established
practice” on this point, as he does himself. That there should be this difficulty
is not, after all, very surprising, when we consider that the arrest of a defendant
on mesne process has become a comparatively rare proceeding ; not much oppor-
tunity, therefore, arises in the ordinary course of practice for getting any very
accurate knowledge on the subject; and what is learned, is learnt for the occa-
sion as it arises, and only so far as the cxigencies of the occasion make it
necessary. We do not pretend to greater wisdom than our fellows, and in
venturing to state what we think is this established practice to which Rule 1067
refers, we feel that we are on treacherous ground.

Special bail may be given either by bond or recognizance, conditioned that
if the defendant be condemned in the action at the suit of the plaintiff, he will
satisfy the costs and condemnation money, or render himself to the custody of
the sheriff o1 the county in which the action is brought, or that the sureties will
do so for him (Rule 1062). The sureties are not to exceed two in number,
except by leave of the court ora judge (Rule 1070), and they cannot justify i
they have been indemnified for so doing by the solicit~r or solicitors of the
defendant (Rule 1072). The recognizance of bail cannot be taken by any one
employed as solicitor or agent for either party (Rule 1073). Aund if any
person put in as bail, except for * the purpose of rendering only,” be a practis-
ing solicitor, or a clerk to a practising solicitor, or sherifi’s officer, bailiff, or
person concerned in the execution of the process, the plaintiff may treat the bail
as a nullity, and sue upon the bail bond given to the sheriff as abovementioned
as soon as the time for putting in special bail has expired, unless good bail be
duly put in in the meantime (Rule 1074). The recognizance of bail may be
acknowiedged before a judge, or the Master in Chambers, or the Judge of the
County Court, or Local Master having jurisdictica in the action, or before a
commissioner for taking affidavits, and recognizances of bail.

The recognizance of bail being duly acknowledged, or the bond duly-
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executed, the next thing to be done is to get it allowed ; and the procedure for
doing this is left by the Rules in the greatest obscurity. Formerly, in every |
case, the bail had to be allowed by a judge in Chambers, at Toronto, and Rules . . 1
which were appropriatc cnough when this was the practice have been retained, .
in apparent forgetfulness of the fact that the extension to the County Court - °
Judges and Local Masters of jurisdiction in Chambers has materially altered =
the practice in this respect. ‘ i

According to the English ‘practice, the bail-piece was not filed until it had
been allowed by the judge as sufficient. The bail-piece appears to have been
deposited in the Judge's Chambers, and entered in the judge’s book kept for the
purpose, and notice given to the plaintiff of justification ; and the bail attended
in person at the time named, and were examined orally as to their sufficiency,
The personal attendance of bail, however, is no longer necessary unless expressly
ordered, but they may now justify by affidavit (Rule 1063). Under our Rules
it is not clear whether the bail-piece, with affidavits of due taking thereof, and of
justification, are intended to be filed with the officer in whose office the proceed-
ings are to be carried on before allowance, or not (see Rule 1075); in that Rule
it is provided that when bail is put in in the county, and is to be justified in
court, the deputy clerk, with whom the bail-piece is fided, is to transmit it, with
the affidavits of due taking and justification, to the proper officer in Toronto.
But is not the Local Master, or County Court Judge, as the casc may be, “ the
court " for the justification of bail in such cases? Rule 1077, on the other hand,
seems inconsistent with the filing of the bail-piecc before the allowance of the
bail, for it provides that if the plaintiff does not give one day's notice of excep.
tion, “the bail may be taken out of court without other justification than the
affidavit," which is inconsistent with the bail being already filed, though con-
sistent with it having been merely deposited for the purpose of justification.
Assuming that the bail-piece and affidavits are to be filed before the bail is
justified and allowed, notice in writing, at all events, must be given to the
plaintiff of the filing, or putting in of the bail. And here comes another little
difficulty : Rule 1075 contemplates that the affidavits of justification shall be
filed with the bail-piece ; but Rule 1076 contemplates, apparently, that the affi-
davits may be served with the notice of bail. How they can be served on the
plaintiff and at the same time filed we do not know, unless they are sworn in
duplicate, one of which is filed and the other served. At any rate, the noti-= o
bail may, or may not, be accompanied by an affidavit of justification of each of
the bail according to the‘form No. 46, in the appendix to the Rules. If the |
affidavits are delivered with the notice, and the plaintiff afterwards takes objec- §
tion to the sufficiency of the bail, or “excepts to the ba'l)” as it is technically - 3
«called, and such bail are allowed, the plaintiff must pay the costs of justification 3
(Rule 1076), which is hard on the plaintiff, to say the least, especially as after-
service of notice of the bail it seems that he may have only one day to give noti¢g-
of exception, otherwise the bail may, as we have said already, “ be taken out of 3
court without other justification than the affidavit” (Rule 1o77), which i
another way of saying that the bail is to be allowed as sufficient. This Wé:
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take to be the meaning of Rule 1077, though it must be confessed if that is its

. meaning it is not very clearly expressed.

If the defendant, with his notice of bail, does not serve afﬁdavxts of justxﬁca.-
tion of the bail on the plaintiff, the latter has twenty days after the receipt of
the notice within which “to except” to the bail (Rule 1078). Where notice
of “exception” is given, the bail may justify by affidavit or affirmation, but

.. need not.attend personally to be examined as to their sufﬁciéncy, unless so

ordered by the court or judge (Rule 1063). The affidavits of justification
must show that the bail are worth “double the amount sworn to” (ie, the
amount the defendant is to be held to bail for; Baeker v. jackson, g O. R. 661,
which, by the way, is not always the same as the amount sworn to), over and
above what will pay all their just debts, and over and above every other sum
for which they are bail, but when the amount “svorn to” exceeds $4,000, it is
sufficient if the bail justify in $4.000 beyond the “sum sworn to.” (Rule 1079.)
According to the old English practice, from which our “ established practice” is
derived, the names of the bail are required to be entered in “ the judge.s' book,”
as we have already said, and the plaintiff is to enter in this book his exception,
“ [ except against these bail,” and serve a notice thereof on the defendant’s
solicitor ; but as we believe it has never been the custom of the judges to keep
any book for entering the names of bail, this mode of excepting to bail cannot
be considered a part of our “established practice” The aotice of exception
must be in writing, and delivered within the twenty days; possibly also it
should be filed as a substitute for the entry in the judges’ book, but concerning
this the established practice is obscure. 1f the notice be verbal, or not delivered
within the twenty days, the objection may be waived by the defendant after-
wards ‘giving notice of justification ; but his waiver will not affect the sheriff, as
against whom no proceedings can be taken if the exception to the bail be not
duly given within the prescribed time (Sellon Pr, Vol. I, p. 152). Within four
days after notice of exception, the bail are to justify before a Judge in Cham-
bers (Rule 1081), or, it is presumed, the judicial officer authorized to exercise
jurisdiction in Chambers. The affidavit of justification by the bail is apparently
prima facie sufficient; and if the plaintiff disputes the sufficiency of the bail,
it would be necessuiry for him to cross-examine the bail on their affidavits of
justification, and produce such affidavits in opposition as he may think neces-
sary (Rule 1063). The question of the sufficiency of the bail heing deter-
minc " if the bail is allowed, an order must be taken out allowing the bail; the
bail-piece, with the order of allowance, is then to be filed in the office where the
pleadings are required to be filed, and the bail is then put in and perfected.

But if, as sometimes happens, * special bail,” or * bail to the action,” or * bail
above,” as it is called, is not put in and perfected within the time limited, it will
be necessary for the plaintiff to obtain a return from the sheriff of ceps corpus to
the order of arrest, and upon this return he is entitled to issue an order, of
course, to the sheriff “to bring in the body,”-—not that he wants the body of his
debtor in the least, but this is merely the technical mode for compelling the
putting in of special bail., It would seem only reasonable that if the defendant

T Lo par i)l WE
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does not put in special bail within the time required by the order for his arrest,
that his bail to the sheriff, or « bail below,” should be at liberty to render their
principal into the sheriff’s custody again. But there arc technical difficulties in
the way of such a simple proceeding, and it is the “ established practice ” that
before they can do this they must go through the solemn farce of putting in
“special bail,” even though immediately it is put in, and before it is justified, it
is the intention of the bail to surrender their principal. This is called “ bail for
~ the purpose of rendering only,” referred to in Rule 1074.

Then if the “special bail ” be not put in, pursuant to the rule “to bring in
the body,” the plaintiff is entitled to call upon the sheriff to assign the bail
bond, which he has taken, and forthwith to commence an action thereon in his
own name against the sureties. This action, however, the sureties are entitled
to have stayed on the terms of putting the plaintiff in the same position as if
no default had been made, ¢, by putting in and perfecting special bail, and
paying the costs of the action; but no such order is to be made, staying the
action, except where the application is made by the original defendant, upon an
affidavit ot merits; or where it is made by the sheriff, bail, or any officer of the
sheriff, upon an affidavit showing that the application is really and truly made
on the part of the sheriff or bail, or sheriff’s officer, as the case may be, at his
own expense, and for his own indemnity, and without collusion with the originvﬁll
defendant (Rule 1060). Or, instead of taking an assignment of the bail bond
from the sheriff, the plaintiff, in the event of special bail not being duly put in
and perfected, may, on the return of the order “to bring in the body,” issue an
attachment against the sheriff, which, however, may be set aside on the like
terms as an action on the bail bond may be stayed. .

Then, assuming the special bail is duly put in and perfected, the defendant
is entitled to a writ of supersedeas, if he is in custody, which commands the
sheriff to release him, if detained for no other cause. .

The action must be duly proceeded with, and if the defendant, instead of
giving bail, remains in the custody of the sheriff, the plaintiff must deliver his
statement of claim within one calendar month after the arrest, otherwise the
defendant will be entitled to be discharged, unless further time to deliver a state-
ment of claim is given to the plaintiff by the court or a judge (Rule 1052)-
Judgment having been obtained, the plaintiff must then * charge the defendant
in execution,” in order to “fix the bail”; this is done by issuing a ca. sa., and
delivering it to the sheriff within fourteen days after the plaintiff is entitled to
enter judgment (Rule 1053); whereupon the bail must either pay the plaintiff’s
claim to the extent of the amount for which they are bail (Rule 10835), or must
surrender their principal to the close custody of the sheriff. In default of their 50
doing, the plaintiff must get a return of non est inventus to the ca. sa., and h‘i
may then commence an action against the bail. But in order to * fix the bail,
the plaintiff must take care that his ca. sa. is returnable on a day certain, and not
immediately after execution : Proctor v. McKenzie, 11 O. R. 486.

~  Rules 1045-1088, which are supposed to embody the practice on this subjects
are taken from the Common Law Procedure Act and the Common Law Rules
passed pursuant thereto. The wording of these Rules is in several instances

.
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- ambiguous and obscure, and technical terms are used which are quite unneces-
sary, and, instead of elucidating, tend rather to obscure their meaning. It is to
be greatly regretted that the revisers of the Rules did not see fit to consult the
English Rules on this point, as they are a model of simplicity and perspicuity.
They are only seven in number (Rules 1030-1036)—instead of forty-four—and
provide for form of order for arrest, and for applying to discharge the order,—
the indorsements to be made on the order before jts delivery to the sheriff—and
on the arrest being made for the issue of concurrent orders, and the fees payable
to sheriff. That security may be given by deposit of the sum mentioned in the
order in court, to abide the order of the court, or by giving a bond to the plaintiff
executed by the defendant and two sureties. The plaintiff, within four days
after service of notice of the names and addresses of the sureties, may object
to them, giving the particulars of his objection, which may then be adjudicated
upon by the Master, who has power to award costs. The plaintiff is, within four
days after giving his notice of objection, to obtain an appointment from the
Master for the purpose of disposing of the objection, and in default, the security
is to be deemed sufficient. The costs of the arrest, unless otherwise ordered,
are to be costs in the cause. If money is deposited, a receipt is to be given,
and if a bond is given, a certificate is to be given by the plaintiff or his solici-
tor, upon production of which receipt or certificate to the sheriff the defendant
is to be released.

It may be that the adoption of the English Rules on this subject verdatim
would not answer, because they appear to require the defendant arrested to give
security for the payment of the claim if the plaintiff succeed in the action,
whereas our statutes only require the defendant to give special bail conditioned
to pay the condemnation money or render himself to the sheriff ; and even when
the plaintiff has recovered judgment and arrested the defendant under a ca. sa.,
the latter is entitled to be released on giving a bond to abide by and observe
the orders of the court. So that the arrest of a defendant in Ontario is by no
means any security that the debt for which he is arrested will ultimatély be
paid. But some suitable modification of the English Rules would certainly
have been far better than keeping alive the senseless rigmarole of “ bail below ”
and “bail above,” with all the other incidental technicalities. When the defend-
ant is arrested he should be required to give security in the first place to the
[Plaintiff and not to the sheriff ; this might be done, either by depositing the sum in
respect of which he is arrested in court, subject to the further order of the court,
or by giving a bond with two sureties for the amount for which the arrest is made,
conditioned that the defendant will abide by and observe the orders of the
court, etc,, as provided by R. S. O.c. 67, s. 14, for that is all the plaintiff can
ultimately get, and he might as well be allowed to get it at first as being put to
the useless expense of issuing orders on the sheriff to return the order of arrest,
and “to bring in the body,” and winding up with the writ of ca. sa. R. S, 0.
€. 67, s. 14, does in fact authorize a bond of this kind to be given by a defendant
arrested on mesne process, but its beneficial effect appears to have been rendered
Nugatory by the Rules which require “special bail” to be given, which bail are
to be subject to an entirely different condition (see Rule 1062).
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COMMENTS ON CURRENT ENGLISH DECISIONS.

The Law Reports for October comprise 21 Q. B. D. pp. 349-413; and
39 Chy. D. pp. t-83.

PRISON—GOVERNOR OF PRISON-—~WARRANT OF COMMITMENT—FALSE IMPRISONMENT,

Henderson v. Preston, 21 Q. B. D. 362, is an action in which the plaintiff
sues the governor of a prison for false imprisonment under the following cir-
cumstances : The plaintiff was, on the 24th August, summarily convicted of an
offence and sentenced to pay a fine, or in default to be imprisoned for seven
days. He was arrested the same day, but was not lodged in prison until 25th
August.  The defendant kept the plaintiff in custody during 31st August. The
plaintiff contended that the term of imprisonment began on 24th August and
expired on 30th August. But the Court of Appeal (Iord Esher, M.R,, Lindley
and Bowen, L.J]J.), without determining whether thc imprisonment began on
the 24th or 25th August, held that the defendant had acted within the terms of
the warrant, and was therefore protcated and not liable to the action. *

NEGLIGENCE-~MASTER AND SKRVANT—PERSON INTRUSTED WITH SUPERINTENDENCE-—
EMPLOYERS LIABILITY Act, 1880—(R. 8. O, C. 141, 8. 2, 8.5 I} 5 3, 8.8, 2).

In Kellord v. Rocke, 21 Q. B. D. 367, the Court of Appecal (lord Esher,
M.R,, Liniley and Bowen, 1.]]J.) affirmed the decision of the Divisional Court
(19 Q. B. D. 583), noted ante p. 10. The point in the case was whether a work-
man who was the foreman of a gang, and as such took part in the manual
labour performed by the gang, could be said to be a * person whose sole or prin-
cipal duty is that of superintendence, and who is not ordinarily cngaged in
manual labour” (see R. 5. O. ¢ 141, s 2,88 1), and the court was clear that
he did not come within that definition.

NEGLIGENCE-—MASTER AND SERVANT--EMPLOYY T IABILITY ACT, 1880—(R. S, O. ¢ 144,
8 3, 5.8 D~-DEFECT IN MACHINERY—DAYN ‘US MACHINE.

Walsh v. Whiteley, 21 Q. B. D. 371, is another case under the Employcrs’
Liability Act, which, by the way, bids fair to be as fruitful a source of litigation
as the Statute of Frauds. In this case, the Court of Appeal lays down the rule
that the mere fact that a machine is dangerous to a workman employed to work
with it, does not show that there is a defect in the condition of the machine
within the meaning of the Act (R. 8. O.c. 141, s 3,88 1) Because the Act
cxpressly provides (see R. 8. O. c. 141, s. 5,-8.5. 1) that unless the defect arose
from, or had not been discovered or remedied, owing to the negligence of the
employer or some person in the service of the employer, and intrusted by him
with the duty of seeing that the machinery was in proper condition, the work- - 3
man is not to be entitled under the Act to any right of compensation against . ;
the employer, and these two sections must, therefore, be read together. In this;
case the plaintiff was employed by the defendants to work a carding machine
Part of the machine consisted of a wheel and pulley, upon which, while in moti
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the plaintiff had to place a band. The disc of the wheel had holes in it, and
while the plaintiff was putting on the band his thumb slipped through one of
these holes, the result being that he lost his thumb, It was proved that though
these wheels were sometimes made without noles, they were commonly made
with them, the object being to reduce the weight of the wheel and consequent
friction. In the defendants’ mill there were machines of both sorts, and it did
not appear that any complaint had previously been made with regard to the
wheels with holes, the plaintiff himsclf stating that he had never complained of
the machine, which he had used for thirteen years, because it had never entered
his head that it was dangerous. On these facts the Divisional Court (Wills and
Grantham, }].) had differed. Wills, ], holding that there was evidence to go to
the jury that the machine was defective, and Grantham, J., being of the con-
trary opinion, The Court of Appeal also presented the somewhat unusual
spectacle of differing in opinion. This difference of opinion is accounted for
by Lord Esher, M.R., who dissented from Lindley and Lopes, 1..J]., by the fact
of there being, as he thinks, two schools of thought in relation to cases of this
kind, the one striving to prevent injustice to masters by construing Acts of this
kind as strictly as possible ; while the other school regards masters and servants
as not on an cqual footing, the danger of the employment always falling on the
workman, who was, therefore, to be protected by a liberal construction of Acts
intended for his benefit. He confesses that he has always been of the latter
school, and, therefore, in the present case agreed with Wills, J.  He goes so
far as to say that although the machine be of the best construction invented,
yet if a master permit the machine to be used by his workmen; knowing it to
be dangerous, the master is liable. He considers, too, that the defect contem-
plated by the Act, is not a defect with reference to the purpose for which the
machine is employed, but a defect with reference to the safety of the workinan
using it. Lindley and Lopes, L.]]., however, take the opposite vicw, and lay it
down that the defect contemplated by the Act, as one making the employer
liable, i one due to the negligence of the employer, and that the negligence of
the employer is a necessary element in order to make the employer liable ; and
the defect in the machine must be one having regard to the use to which it is to
be applied, or the mode in which it is to be used. The defect may be one in
the original construction of the machine, or arising from its not being kept up
to the mark, which renders it unfit for the purposes to which it is applied, when
used with reasonable care ; or a defect arising, or existing, from the negligence
of the employer. They say the Act is not directed against dangerous machines,
but against the negligence of employers. And this is the view which must now
be considered the proper exposition of the statute.

BENEFIT SOCIETY~INSURANCE—PAYMENT OF DEATH ALLOWANCE ACCORDING TO AGREE-
MENT WITH DECEASED—RIGHT OF ADMINISTRATOR.

Ashby v. Costin, 21 Q. B. D. 401, was an action by the personal representa-

tive to recover a sum of money claimed to be due from a friendly society of

which the deceassd was a member. The deceased had, upon making applica-
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tion for membership, signed a declaration agreeing to be bound by the rules of
the society, and authorizing the deduction from his wages of the sum specified
in the rules for securing to himself, or to his representatives, in case of his death,
the benefits of the society. The rule relating to the payment of death allow.
ances empowered the committee to pay the allowance to such person or persons
as, in their discretion, they might think fit ; and further provided that the allow-
ance should be paid to certain specified relatives in such proportions as the ;
committee should determine, unless otherwise bequeathed by will, when it was
to be paid to the person to whom it was bequeathed. In the event of the
deceased dying intestate and without any rclatives within the specified degrees,
the fund, after payment of the deceased’s funeral expenses, was to belong to the
society. Upon the death of the deceased intestate, the committee paid the
allowance to the deceased’s sister, the person specified in the rules. The
plaintiff claimed the fund as administrator, but it was held by Cave and
Grantham, JJ., that the rule constituted the contract between the deceased and
the society as to the payment of the money, and that the death allowance was
not the property of the deceased in his lifetime, nor, in the absence of his making
a will regarding it, was it assets for the payment of his debts, and that, therefore,
the plaintiff could not recover. Cave, ], who delivered the judgment of the
couri, says, “ The death allowance is not the property of the member in the
sense of its belonging to him absolutely in his lifetime, he has no right to it but
such as the rules give him. If he chooses to bequeath it by his will, it will, as
we have already said, be assets, but if he does not choose to exercise this power,
the committee, and not the member, will determine which of his relatives will
get the allowance, and in what proportions; and, unless he leaves surviving
relatives within certain degrees, the balance, after payment of his funeral
expenses, will remain the property of the society.

ARBITRATION—INCORPORATION IN SUBMISSION of C. L. P. AcT, 1854 ~POWER TO REVOKE
susMIssioN—(R. 8. O. C. 53, 88, 13-16.)

In re Mitchell v. Governor of Ceylon, 21 Q. B. D. 408, a question arose as to
whether one of the parties to a submission to arbitration was in a position to
revoke the submission under the following circumstances: By a contract, in
writing, it was agreed that disputes between the contiacting parties should be
referred to arbitration. The contract did not contain an express stipulation
that the submission should be made a rule of court, but by one of its clauses it
was agreed that the provisions of the C. L. P. Act, with regard to arbitration,
so far as applicable, should apply to the arbitration therein agreed to. A
-dispute arising out of the contract having been referred, one of the parties
revoked the submission. The arbitrator proceeded ex parse, and made his award.
On a motion to set aside the award, on the ground that the submission had
been revoked before the making of the award, Cave and A. L. Smith, JJ., held
that the submission by incorporating the provisions of the C. L. P. Act was .
equivalent to an agreement that the submission should be made a rule of court, ;.
and that, therefore, under the provisions of 3 & 4 Wm. IV. ¢. 42, 5. 39, the su




1883, |

es of

ified §

ath, 4

Ow- 3

BONns
fow-
the
was |
the
ces,
the
the
he
and
and
vas
ing
re,
the
he
nut

.

as ]
er,

1l
ng
al

nepmaa

KE

5 R
e

November 1, 1888, Comments on Curventd FEnglish Decisions. 523

mission was not revocable without the leave of the court.  Under R. 8. Q. c. 53,
s, 13, every submissicn to arbitration may be made a rule of court, unless the
agreeme:nt contains words purporting that the parties intended that it should
not be made a rule or order of court ; and, by s 16, no submission not contain-
ing words purporting that the parties intend that it shall not be made a rule
of court is revocable without the lcave of the court. The effect of s. 13 (Eng.
C. L. P. Act, 8. 17), however, Cave, ], points out, was discussed in Mulls v,

- Bayley, 2 H. & C. 36, where it was held that this section has not the effect of

inserting in the agreement a clause empowering it to be made a rulc of court,
or, in other words, that this statutory power was not the same thing in cffect
as an agreement that tho submission should be made a rule of court. This
decision was followed in Ju ve Rouse and leier, 1. R. 6 C. P. 212, and by the
Court of Appeal in Fraser v. Eavensperger, 12 Q. B. D. 310, But the learned
judge distinguishes those cases from the present, because here the parties had
expressly incorporated the provisions of the C. L. P, Act; and, therefore, section
17 was included in the submission; and, therefore, in this case, there was an
cxpress agreement that the submission should be made a rule of court; and,
therefore, under 3 & 4 Wm. IV, ¢. 42, s. 39, the submission was not revocable,
and in this conclusion the Court of Appeal (Lindley and Bowen, L.JJ.) con-
curred. We may observe, however, that 3 & 4 Wm. IV. ¢, 42, 5 309,15 not as
wide in its terms as R. 8. O, c 53, s 16, and under the latter scction it would
scem clear that, even without the incorporation of the provisions of the C, L. P,
Act, no submission which does not contain words purporting that the parties
intend that it should not be made a rule of court can be revoked without the
leave of the court, as provided in that section.

COMPANY---ARTICLES OF ASSOCIATION — POWER TO ISSUE PREFERENCE SHARES - -WINDING-
UbP—- SURPLUS ‘SSETS—NET PROFITS,

Turning now to the cases in the Chancery Division, we find /u »e Bridge-
water Navigation Co., 390 Chy. D. 1, calls for notice, In this case two points
arose: first, as to the right of the company to issuc preference shares; and,
second, the rights of preference and ordinary shareholders in the surplus assets
of the company, The original memorandum of association provided that the
capital of the company should consist of 500 £1,000 shares. Article 4 gave
power to create additional share capital, which might be issued as preference
shares. By special resolution, under a power in the articles, it was resolved that
the 500 £1,000 shares should be converted into 50,000 £10 shares, and that the
capital should be incriased by 8o000 new £1o shares. The company, by
special resolution, repealed the original articles and substituted others, one of
which was to the same effect as the original article 4 When 100,000 £10
ordinary shares had beén issued, the company resolved to issue the remaining
30,000 £10 shares as preference shares. North, ], held that the 30,000 pre-
ference shares had been validly issued. That though the original §0,000 shares
could not be issued with preferential rights, the 80,000 new shares wereina
c'fferent position, and under article 4 were entitied to be issued with pre-
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ferential rights, With regard to the contest as to the distribution of the surplus
assets realized on winding up the company, the articles of association provided
that the cntire net profits of each ycar, subject to providing a reserve, should
belong to the holders of shares. The preference shares were subsequently
issued entitling the holders to a fixed dividend. Under a statute the company
sold its undertakings to another comps:., for a specified price, which left a
large surplus after payment of liabilities and return of paid-up capital. This
surplus, the ordinary shareholders claimed, must be regarded as net profit, and
as such was divisible among them to the exclusion of the preference sharc-
holders, but North, J., held that the surplus was divisible among ordinary and
preference shareholders in proportion to the amou:ts paid up on their shares,
The decision of North, J., was affirmed by the Court of Appeal (Cotton. Fry

and Lopes, L.J].).
TRADE MARK— FANCY WORD,

In Waterman v. Ayres, 39 Chy. D. 29, the plaintiff had registered the word
“ Reverss” as a trade mark for a game somewhat similar to draughts. The
word was the name of a game of cards popular in France in the sixteenth
century. In the rules of the plaintifi’s game the word " reverse ” frequently
occurred, and the game depended on the players reversing each other's counters.
The defendant brought out a similar game under the name of * Annex,” and on
the labels of the boxes in which he sold it were the words “a game of reverses.”
‘This action was brought to restrain the infringement of the plaintiff’s trade mark,
and the defendant applied to remove the trade mark from the register. Kay, ],
refused the application of the defendant, and granted the plaintiff an injunction
to restrain the defendant from using the word “reverses” or any colourable
imitation of the word “ KReversi” But on appeal his decision on both points
was reversed. The Court of Appeal (Cotton, Fry and Lopes, L.J].) holding
that as the werd * Rewversd” would suggest to an ordinary Englishman that the
game had something to do with reversing, it was not a word which obviously
could not have any reference to the character of the article, and was, therefore,
not a “fancy word " which could properly be registcred as a trade mark. And
further, that as defendant’s use of the words “a game of reverses” was a fair
description of the nature of the game, and not indicative of any design on the -
part of the defendant to pass off his goods as those of the plaintiff, an injunction
ought not to have been granted.

MORTCAGE — VALUATION — ACTION FOR FALSE VALUATION — NEGLIGENCE —- MISREPRE-
SENTATION.

Cann v. Willson, 39 Chy. D. 35, was an action brought by a mortgagee
against valuers of the mortgaged property, who had made their valuation at the
request of the murtgagor, and sent it direct to the plaintiff, knowing that the.
valuation was required for the purpose of enabli.g the mortgagor to obtain
an advance, and on the faith of which the mortgagee had advanced his money. g
The defence was based on the ground that there was no privity between the -
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iwplus plaintiff and defendant ; that as between them the valuation was given gratui-

vided 4 tously, and, therefore, the defendant ‘vas not liable. But Chitty, ], held that the

hould - defendant was liable on two grounds : (1) That (independently of contract) the

ently defendant owed a duty to the plaintiff, which he had failed to discharge; and

.pan;r (2) That he had made a fraudulent misrepresentation, on the faith of which

left 2 the plaintiff had acted.

This  } )

yand "B WL~ CONSTRUCTION—TENANT FOR LIFK, AND REMAINDERMAN—U NAUTHORIZED SECURI-
hare.  § " TiES——TRUSTEES, POWER OF, To RETAIN EXISTING SECURITIES,

rand 8 In re Sheldon, Nivon v. Sheldon, 39 Chy. D. 50, a testator had empowered
lares. his trustees in their discretion to rctain all or any part of his personal estate in
Ny ; the state or investment in or upon which the same should be at his death, or

- ¢lse to convert the same and invest the proceeds in certain specified securities.
3 At his death part of his personal estate consisted of sccuritics not of a wasting

vord % | nature, #nd not specifically authorized. An administration action having been
The B brought, it was found by the Chief Clerk that sorie of the securitics were proper
enth B to be continued, and that others should be called in. A question thereupon
mtle arose, whether the tenants for life of the unauthorized securities were entitled to
tore, ] the full income thereof, or wheth~r such securities should be converted and the
Ton tenants for life be entitled only to interest on the proceeds of conversion as from
w" B a year after the testator'’s death, which is the rule whex} the unauthorized securi-
ark, ties are of a wasting nature. But North, J., was of opinion that as the securities
)] 5 which the Chief Clerk reported should be continued were not of a wasting nature,
t’mn’ [ they might be ordered to be retained, and that the tenants for life were entitled
sble | to the whole income produced from them.
ints

COPYRIGHT -~ [DRAMATIZATION OF NOVEL-- INFRINGEMENT - INJUNCTION .5 & & ViCr,
C. 45, SN 2, 3.

o
=
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isly Warne v. Seebolum, 39 Chy. D. 73, was an action to restrain the infringement
ore, of a copyright of a novel. The defendant had dramatized the novel, “ Little
\nd Lord Fauntleroy,” and caused his play to be performed on the stage. The

infringement complained of was, that, for the purpose of producing the play, the
defendant .aade four copies of it, one for the Lord Chamberlain and three for
jon B the use of the performers, which werc in MS,, or made with a type-writer. Very
3 considerable passages in the play were taken almost verdatéim from the novel
The defendant claiined the right to make more copies, if it should be necessary,
| to enable him to give further represcntations of the play in London and else-

. where. Stirling, J., held that what had been done by the defendant constituted
an infringement of the plaintiff’s copyright, and he granted an injunction to

Y
=3
b

ice
Ehe‘ : restrain the defendant from printing or otherwise multiplying copies of his play
containing any passages from the plaintiff’s novel, and also for the cancellation

of all passages taken from the plaintiff’s book, which were contained in the four
cepies’ of the play. As to the rights of third persons to dramatize a copy-
right novel, Stirling, J., thus lays down the law at p. 81: “So long as he does.




T ——

526 - The Canada Law Journal. November 1, 1888,

not print or otherwise multiply copies of the novel, any person may dramatize,
and may cause his drama to be publicly represented. But if, for the purpose of
dramatization, he prints, or otherwise multinlies copies of the book, he violates
the rights of the author no less than if the copies were made for gratuitous
distribution.” '

Notes on Exchanges and Legal Scrap Book.

RESTRAINT OF TRADE.—A somewhat interesting case in relation to restraint
of trade was decided by the New York Supremc Court in Zhomas v, Mustcal
Protective Unton, 49 Hun. 171, The defendant corporation was organized for the
cultivation of music and the furtherance of the interests of the musicial profession,
as well as for the pecuniary relief of its members. It enacted by-laws providing
that no member should perform in any orchestra or band in which any performer
was employed who was not a member of the union, and no person was cligible
for membership unless he had been a resident of the United States for at least
six months. The court below gave judgment restraining the union from enforcing
its by-laws against the plaintiff to recover penalties for employing non-union
musicians in his orchestra. The defendant company was incorporated for the
cultivation of music, friendly intercoursc and the relief of its members, and the
plaintiff had been a member since 1876, but had been absent from New York
several years, during which absence the by-law regarding six months’ residence
was passed. He employed a foreigner to perform in his orchestra, whereupon
the union imposed fincs upon him. The Supreme Court affirmed the judgment
of the court below, and held that the by-laws were illegal and void, being in
restraint of trade.

NEGLIGENCE.—In Feigpaivick v. Garvisons and West Point Ferry Co., 49
Hun, 288, it was held that where a ferry company carrics on a business which
naturally ...aws together numbers of people in a place which is open to the
public, with instruments which are so defective as to be eminently dangerous to
human life, it is guilty of a breach of duty to the public for injuries resulting-
therefrom, although the party injured may not have come upon the place on any
business connected with the ferry company. The plaintifis and other boys had
gathered on the dock where the ferry-boat landed, and got upon a bridge and
by their weight brought it down on the boat with some force, the result of which
was that a bolt, which had fastened to it a chain running over a pulley with a
weight at the other end, puiled out of one corner of the bridge, and the weight
on that side fell, striking the plaintiff. The place at which the accident happened
was Cranston’s dock, at Highland Falls, which was private property, which did
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not belong to the defendant, nor did the defendant have any lease of it, although
it had been used by the defendant for some time for the landing of its boat.
The court said: “ The accident under consideration occurred a: a place which
was open to the general public, which they had been long accustomed to use,
and into which they were impliedly invited to enter. They had, therefore,
a right to assume that no traps existed that would make such entry dangerous.

- gratify his curiosity, and was at most but a licensee, the defendant owed him no -
duty of active vigilance. But defendants must be held to have contemplated
the natural consequence of their acts. They carried on an occupation which
would naturally draw together numbers of people in a public place, with instru-
ments that were so defective as to be eminently dangerous to human life.  That
was a breach of duty to the public for which they may be justly held responsible.
The plaintiff might well suppose that defendant's business was conducted with
ordinary care ; there being no warning of danger, he may well have thought that-
none existed. In thus supposing, and in acting accordingly, the jury have found
that he was not guilty of negligence. We think the question was properly
submitted and by them properly decided. We also think this casc is within the
reason of the rule that holds the owner of the real estate liable when he allows a
dangerous place to exist without warning, so ncar a highway that by-passers
will be liable to suffer. If the owner of real estate will dig & pit nigh to the
public road he must fence it or be liable for the injuries it ocrasions. Such
owner is bound to anticipate that a traveller may deviate from the beaten path.
And a technical trespasser does not thereby forfeit the protection of the law,
As in the case of the druggist who sends abroad a dangerous medicine under a
false label, no * privity of contract’ is necessary. The duty which one uwes to
the public to forbear from conduct which may endanger the safety of others is
the foundation of the action."—AMany Lazw fournal.

ATTORNEY ACTING FOR EACH PARTY IN TURN.—In Weidekind v. Tuolumne
County Water Co., California Suprenie Court, December 23, 1887, it was held
error to allow an attorney and counsellor-at-law, who had formerly acted for the
plaintiff in the trial of a cause, to appear and act on behalf of the defendant at a
subscquent trial of the same cause; his avowed intention being to assist the
defendant with all the knowledge and secrets he had gained from plaintiff. The
court said: “ This action of the court is contended to be such an irregularity on
its part as prevented the plaintiff from having a fair trial. It was within the
power of the court, if satisfied that the attorney in question had acted on the
plaintiff’s side of the case on the former trial, to prohibit his acting on the other
side in another trial. Woeeks' Attys. s, 120. There can be no doubt, from the
statement of the attorney to the court, that he proposed to act, and it is also
certain that he did act, as an attorney and counsellor for the defendant in the
trial of a cause where he had formerly acted for the plaintiff. The trial court

The appellant claims that as the plaintiff came upon the premises solely to
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had a right, and it was its duty to have forbidden the attorney from changing = -
sides in the same suit, though at different trials; for to do otherwise was “to
defeat the very purpose for which courts were organized, viz., the administration .
of justice,” Wilson v. State, 16 Ind. 392. The evidence in this case and the
statement of the attorney himself was sufficient to show the court that his -
intention was, for the benefit of the defendant, to use at that time all the
knowledge and secrets he had gained from his former client in preparing for and @
conducting one trial, and observing and watching the developments of two ——§
others. This court, speaking to such a question, says: “ We are of opinion that

the court in that case would have restrained him, even had he been unjustly

discharged, and he was allowed, as contended, to be employed by the adverse

party. The law secures the client the privilege of objecting at all times and

forever to an attorney, solicitor or counsellor from disclosing information in a

cause confidentially given while the relation exists. The client alone can relcase

the attorney, solicitor or counsel from this obligation. The latter cannot

discharge himself from the duty imposed on him by law.” /n re Cowdery, 69

Cal. 50. The attorney himself boldly avowed his attention so to act. The court
permitted him to do it, notwithstanding the plaintifi’s objection. This we think

was an error, and in the abscnce of any proof to the contrary, injury must be

presumed to have resulted to the plaintiff, whereby he was prcxented from

having a fair trial of his case."—.4dbany Laze Jonrnal.
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POWER OF SOLICITOR TO BIND CLIENT.—The counsel of record, represent- v
ing married women in pending litigation, have an ample power to bind their @
clients in conducting and disposing of such litigation as have the counsel of -
other suitors, and decrees rendered with consent of counsel without fraud, arc 3§
obligatory upon their clients, the consent of counsel being in law the consent of
the partics they represent. There seems to be an opinion, which makes its
appearance in records very frequently, that married women are privileged
suitors ; that when they come before the courts they come with a sort of shield
against being bound in favour of their adversaries, and with the right to bind
them in all matters whatsoever. Now this is a grave mistake. When a suitor
comes into court, competent to select counscl, and docs select counsel, no matter
who the suitor n:1y be, or how much married, the counsel is therc for the purpose
of representing the client, and whatever the counsel assents to the client assents
to. There is full power on the part of the counsel to represent the client, and it
is just the same as if the client were there in person ; and it is no answer to g -
decree, a solemn judgment of the court, for the client to come in and say that .
the counsel misrepresented the client’s interests, or did not represent the client's
wishes, Let the client see that the counsel conforms to instructions, and if there
is any injury by failure to do it, let the counsel answer for it, and not the other
party. In this case, whatever gain was to this lady as against her adversa
was absolutely secured by the decree. The decree was carried into effect, atd
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she interposed nothing whatever in the way of an attack upon it, but merely
presented a claim, after the advertisement had run, or was running; and because
the sheriff disregarded her claim, she having had one claim, and it being disposed
of by decree, she then files a bill against the sheriff after the sale was effected,

" and tries to prevent him from putting the purchaser in possession ; and in that

bill she makes no attack upon the decree, says nothing about it or against it in
any way ; and finally, when a bill is brought against her, she makes an answer

“to it, and says nothing about having the decrec set aside, does not use her

answer as a cross-bill, makes no prayer to vacate the decree, but afterward, when
the case has been pending for years, from 1881, the time her first .. 'swer was
filed, to 1887, she comes by amendment to her answer, with a cross-uill, attacks
the decree in this feeble way, and prays that it be opened and set aside. Now
thus much would not be done for any other suitor. There is no man who could
avoid a decree for such cause as she sets up; then why should this lady be
indulged in so doing? We dare not decide a question of right by a rule of
courtesy, or substitute defercnce to sex for deference to law. The counsel of
record, representing married women in pending litigation, have as ample power
to bind their clients in conducting and disposing of such litigation as have the
counsel of other suitors. And decrees rendered by consent of counsel, without
fraud, arc obligatory upon their clients, the consent of counsel being in law the
consent of the parties they represent. A case very much in point is Lewis v.
Gunn, 63 Ga. §42. Other rclevant cases are Mashburn v. Gonge, 61 Ga. 512
Glover v. Moore, 60 id. 189 ; [Vingfield v. Rhea, 73 id. 477.  As to the powers of
counsel, see Wade v. Powell, 31 Ga. 1; Lyon v. Williams, 42 id. 168; Ga. Sup.
Ct, Jan. 16, 1888; Williams v. Stmmons. Opinion by Bleckley, C.].—Albany
Late Journal. '
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DIARY FOR NOVEMBER.
t. Thur....Co. Ct. non-ju sittings in York. All Saints'
. _Day. Sir Matthew Hale born, 1609,
3. Sat..... O'Connor, J., Q.B. D., died, 1387.
4. Sun..... 23rd Sunday after Trinity.
6. Tues ... First intermediate examination, |
8. Thur,...Second intermediate examination,
9. Fri..... Prince of Wales bornl 1841,
11. Sun..... 24th Sunday after Trinity.,
2. Mon....W., B, Richards, roth C.J. of Q.B., 1868. J. H.
Hagarty, 12th C.J. of Q.B., 1878.
13. Tues....Ct, of Appeal sits. Solicitors’ examination.
14. Wed....Barristers’ examination. Falconbridge, J.,
.B.D., appointed 1887.
15, Thur....Sir

. C. Cameron, J., Q.B., 1878, Macaulay,
1st C. J. of C.P., 1849.

. Sat..... Lord Erskine died, 1823, at. 73,

18, Sun..... 25th Sunday after Trinity,

19. Mon....L. S. Michaelmas Term begins., H.C.]J. sit.
tings begin. Armour, J., 8az.C.J,, Q.B.D,,
1887. Galy, J., gaz. C.J., C.P.D., 1887.

21, Wed....]. Elmsley, 2nd C.J. of Q.B., 17¢6. Princess
Royal born, 1840,

25, Sun..... 26th Sunday after Trinity.

30. Moss, J. A, ap%oimed C. J. of Appeal, 1877. Street, J.,
Q.B.D., and” McMahon, J., C.P.D., ap-
pointed 1887,

Reports.

DIVISION COURTS.

[Reported for the CaNADA Law Journar.)

SEVENTH DIVISION COURT OF THE
COUNTY OF ONTARIO.

SANDERSON (Primary Creditor) . Durry
(Primary Debtor) AND LONDON & LANCA-
SHIRE INSURANCE CoO. (Garnishees' before
Judgment); AND TIFFIN (Primary Creditor)
v. DUFFY (Primary Debtor) AND SaME
COMPANY (Garnishees after judgment).

Foreign corporation—Service Upon—Jurisdic-
tion—Omission to dispute—D. C. Act,s. 182
—Dominion Insurance Act—R. S. C. 124.

Although under the Dominion Insurance Act,
R. S. C. c. 128, a foreign insurance company must
designate a chief place of business or agency in
Canada for the service of proceedings upon them,
such provision does not supersede, but is supple-
nentary to, the enactments in the Division Court
Act providing for service upon them in Ontario.

The omission of the garnishees to file a notice
disputing the jurisdiction within the time prescribed
conclusively confers jurisdiction, and such notice
cannot be subsequently filed.

The garnishees, subsequent to the service upon
them of the garnishee summons, paid to the pri-
wnary debtor a sum much less than the sum insured,
and as a compromise or settlement of a doubtful
claim,
™ Held, that there was no garnishable debt at the
time of service :

[DARTNELL, J., Whitby, Oct, 23.

The primary creditor’s claims were undis-
puted at the return day of the summons, on
the 12th of May last, at which court the gar-
nishees were not represented. The two sum-
monses were served upon their nearest agent,
one Bingham, at Orillia, who simply notified
the clerk that he had no moneys in his
hands, and omitted to notify the garnishees.
The cases were adjourned as against them,
and a direction made that they should retain
any moneys payable by them until further
orders. Thereupon they filed a notice dis-
puting their liability and also the Jjurisdiction ;
and the cases came on again at the September
court,

The primary debtor had taken out a fire
policy in the garnishees’ company for $400,
$200 of which was on a house and $200 on his
chattels. A fire occurred before these pro-
ceedings, and the company’s inspector came
out and stated his estimate of the loss at $270,
and that probably the company’s cheque for
that sum would be forwarded in a few days.
I Between the May and September courts the
company compromised the claim at $12 5, and
paid over that sum to the primary debtor,
inadvertently overlooking the previous order
for the retention of the money. The claim
was a doubtful one, it being alleged that the
primary debtor was not the owner of nor had
she any insurable interest in the house.

DARTNELL, JJ.—If the gamnishees are a
“body corperate not having their chief place
of business within the Province,” and if the
service upon their agent, Bingham, binds
them, then they are properly before the court;
because, in Tiffin’s case, the cause of action
arose in this court, s. 185 (2) ; and because, in
Sanderson’s case, he recovered judgment
therein (s. 182). An additional reason (still
assuming that service upon Bingham was
binding) is that the garnishees did not within
the prescribed number of days after service
upon him, serve a notice disputing the juris-
diction of the court. Sec. 176 provides thf"“
in default of such notice * the same (z.e., juns-
diction) shall be considered established and
determined.”

Of course, if the garnishees are a *body
corporate, not having their chief place “Of
business within the Province,” there is jurs-
diction in this court, and the service is gOOd.;
but if they cannot be so classed, their claim i$
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that they should have been served in one of | with service upon Bingham,

the Toronto Division Courts, Toronto being

|
i

- the place where, under the meaning of secs. 1
- not created or allowed for all purposes, but

181 and 185, they “live or carry on business.”
They support this contention by a reference
to R. S. C. c. 124, ss. 12, 13 and 16 (the In-
surance Act), which provides that “ every
company shall, before the issue of a license to
it, file in the Department of Finance .
a power of attorney from the company to its
'agent in Canada, or (s. 13) such power of at-
torney shall declare at what place in Canada
the head office or chief agency of such com-
pany is, or is to be, established, and shall
expressly authorize such attorney to receive
service of process in all suits and proceed-
ings against such company, in any Province
of Canada, in respect of any liabilities in-
curred by the company therein (s. 16). After
filing such power in the manner and place
directed, any process in any suit or

proceedings against any such *company in -

respect of any liability incurred in any Prov-
ince in Canada may be validly served on the
company at its chief agency, and such services
shall be deemed services on the company.”

They further contend that this statute
makes their chief office in Canada similar, to
all intents and purposes, and the same, as the
chief office of any Canadian company.

I do not agree to this. To do so, would be
to concede that the license of the Finance
Department confers upon, or attaches to, a
foreign corporation the rights and liabilities

“of a domestic corporation. The Provincial
Legislature has a right to regulate and pre-
scribe the service of all legal process upon
such corporations; and, so far from the
Dominion Act superseding or controlling the
Provincial Act, it appears to me to simply
afford an additional manner of serving pro-
cess upon them. The Dominion authorities
in effect say, “We grant you a license to
carry on business in Canada, on condition,
among other things, that you accept service
of process from any court of any of the
Provinces, and some locus designatus within
Canada” Under this view, it further appears
to me that, if service in these garnishee pro-
ceedings had been made upon thechief agent
for Canada, it might be contended, with some
show of force, that service upon an officer
of the Company in Toronto, would dispense

the nearest agent.
I distinctly am of opinion that under the
Dominion Act, a “chief office or agency is

only for providing a place where service of
process can, without delay or expense, be
speedily and effectually made.

The primary creditors claim that the ques-
tion of jurisdiction is concluded by the gar-
nishees’ omission to file a notice disputing the
jurisdiction, within the proper time, as required
by section 176. Through the ignorance,
neglect, or stupidity of their agent, Bingham,
their officials had no actual notice of these
proceedings until the very day appointed for
the hearing of the causes. The language of
section 176 is very strong: “If this notice is
not given within the prescribed time, the judge
has no power to extend the time for giving it”
(Sinclair, D. C. A. 1888, page 202). 1 do not
dissent from this, but in garnishee cases (sec.
198), the powers of a Jjudge are most exten-
sive as to amending, adjournment, etc. [t
may be said, however, that the wording of the
latter section cannot be extended to notices
disputing the jurisdiction, but is confined to
giving time for putting in omitted notices of
defence.

Having generally inquired into the question
of jurisdiction, and having found that I have
jurisdiction, it is now necessary to ascertain
and find whether there is any debt due to the
primary debtor, which is the subject of gar-
nishment.

I do not think that it was necessary to give
strict proof that the defendants are a foreign
corporation—that is a matter of common know-
ledge and notoriety. It so appears upon the
face of their policies, in their published adver-
tisements and circulars, and, if more was
needed, the Canada Gazette periodically gives
notice that they are licensed to do business in
Canada as such.

The points of these cases were very imper-
fectly and carelessly adduced before me.
Bingham, the agent, was not called by either
party; the application and policy were not
produced ; nor were the claims papers or any
resolution or authority from the garnishees,
directing a settlement or final adjustment of
the loss. From such documents as were pro-
duced, from such evidence as was offered, but
chiefly from the statements and arguments of




532

The Canada Law Journal,

November 1, 1888.

{
the solicitors or agents who appeared, I find |
the following as facts: (1) The garnishees are a
foreign corporation doing business in Ontario,
and are properly before the court; (2) They
issued a policy of $400, insuring the primary
debtor against loss by fire—$200 on her house,
and $200 upon its contents; (3) That the
primary debtor had no insurable interest in
the house; (4) That during the currency of
the policy, and before these proceedings, a
fire occurred, by which the subject matters of
the insurance policy were destroyed; and that
the company’s inspector made an estimate of
the loss at $270, and informed the primary
debtor that she would receive a ‘cheque for
the amount within a few days; (5) That after
knowledge and notice of these proceedings,
and of a direction by the court not to pay
without further order, the garnishees paid over
to the primary debtor the sum of $125, in full
satisfaction of their claim.

The garnishees allege, but did not prove,
that they paid the latter sum ex gratid, and

not ex delicto, to compromise and get rid of a
doubtful claim, and not because there was any
debt due and owing at the time of garnish- |
ment, which could be made the subject of |
garnishment. 4 ;

I think this objection must prevail. The
policy is a mere contract of indemnity. At
the date of the service of the garnishee sum- |
mons there was no “debt due and owing” by
them to the primary debtor. She had a cause
of action against then for unliquidated dam-
ages, and no more. Even if her damages
had been assessed by a jury, the amount of
the verdict would not become a debt” until
judgment be entered. The payment subse-
quently by the garnishees does not, to my
mind, affect the case. The company had a
right to resist the claim, or to compromise it
for a small sum, rather than risk litigation
with a person of no means, and incur costs to
a greater amount than the sum she was willing
to accept. I refer to Boyd v. Haynes (British
North American Insurance Company, Garni-
shees), 5 P. R. 15, and the cases there cited, as
being conclusive on this point.

I dismiss the action as against the gar-
nishees. I make no order as to costs.

Ewans (Orillia), for Macdonald.
™ McCarthy, Osler & Co. (Toronto), for the

garnishees.

UNITED STATES REPORTS.

SUPREME COURT OF PENNSYLVANIA.

SEELEY v. WELLES.

Contract.

Where a person agrees to take a machine and
try it, and, if it works to sujt him, to buy it, he
may reject it, though his objections may seem un-
reasonable to others, if his objection is made in
good faith, and is not merely capricious.

Error to Common Pleas of Bradford County.

Hall and McPherson, for plaintiff in error.
Califfand Williams, for defendant in error.

CLARK, J.—This suit was brought to re-
cover the first instalment on an alleged con-
tract for the sale of an Osborne reaper and
binder. The principal controversy arises out
of a disagreement as to the nature and terms
of the contract. The plaintiff, on the one
hand, alleges that the sale was absolute ; that
the machine was to be set up and tried, and
was to work well, that it was put up on trial,
and was accepted by Seeley; that the terms
of the contract were fixed, and the time and
manner of payment fully agreed upon, The
defendant, on the other hand, maintains that
he was to try the machine, and if it worked to
suit him, and he could use it satisfactorily on
his land, of which he was to be the judge, be
was to take it upon the terms agreed upon;
that upon trial it was not satisfactory, and he
returned it to Welles. Both parties were t0
some extent corroborated by other witnessess
but the testimony was contradictory and con-
flicting ; and it was for the jury to determine
the true state of the facts.

In the general charge the learned judge of
the court below instructed the jury as follows:
“If you believe the evidence on the part of
the plaintiff, particularly of Espy and Bradley
as to what occurred at the hammock, then
there was a complete contract, and the plain-
tiff would be entitled to recover. If, on the
other hand, you believe the evidence on the
part of the defendant, that he was to take the
machine and try it, and that he was not to
keep it unless it worked to his satisfactior
then the plaintiff cannot recover, pl‘OV’de
you find that the machine did not work We,“‘
and that he had reasonable cause to be dis*
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satisfied with it. But if the machine did good
work, he could not say, ‘I have made a bad
bargain; I am not satisfied, and return the
machine. In other words, there must have
been a reasonable cause for his dissatisfaction,
and the return of the machine must have been
in good faith. There is a great dis-
agreement in the testimony of the witnesses
for the plaintiff and the defendant, upon this
subject, and you will have to determine, from
all this evidence, whether the working of the
machine was such as to give Mr. Seeley
reasonable cause to be dissatisfied with it, or
whether it worked well, according to the agree-
ment and warranty, as testified to by the plain-
tiff and his witnesses. You will now take this
case and give it your careful consideration,
and render such a verdict as will do justice
. between the parties.”

In this instruction of the court to the jury,
we think there was error. If the defendant’s
theory of the case, on the facts, is accepted, it
is plain that although the reaper may have
worked well in the opinion of those who saw
it, yet, if it did not work to the satisfaction of
the defendant, he was not obliged to take it ;
he testified that he told Espy he would not

take the reaper until he tried it, and if it .

worked to suit him, and his team could handle
it on his farm, he would buy it, and that he
was to be the judge of this himself.” He com-
Plains that it was too heavy; that it weighed
nearly 200 pounds more that it had been re-
presented to weigh ; that his horses could not
haul it; and that, in his judgment, it did not
do the work well, etc. His objections to the
reaper may have been ill founded; indeed,
they may have been in some sense unreason-
able, in the opinion of others; yet if they were
madg in good faith, he had a right, if his testi-
mony is believed, to reject it. If he wanted a
Mmachine that was satisfactory to himself, not
to other people, and contracted in this form,
upon what principle shall he be bound to
accept one that he expressly disapproved ?
What the learned court said to the jury on
this. point was equivalent to saying that
although the reaper may have been wholly
unsatisfactory to the defendant, yet if the jury
thought that he ought to have been satisfied,
he was bound to take it; whereas, if the de-
fendant’s testimony is true, he was to judge of
the merits of the machine himself, and not the

bystanders nor the jury; and if he exercised
his own judgment, in good faith, in the refusal
to accept it, he was certainly not bound for
the price. .

The case is ruled by Singerly v. Thayer, .
108 Pa. St. 291, where the authorities are col-
lected, and the legal principles involved fully
discussed. What has been said is of course
applicable to the case only in the event that
the jury in the re-trial of this case shall accept
the defendant’s theory as the correct one ; for
if the evidence on the part of the plaintiff is
believed, the contract was complete.  Upon
this question, as we have said, the testimony is
conflicting. We have purposely refrained from
any discussion of the facts, out of which the
principles of law governing the case arise,
fearing that any reference to the testimony, in
detail, might have a misleading effect. It is
of the highest importance, in such a case as
this, that the jury should be left entirely free to

- consider and determine the facts upon their

own judgment,

The judgment is reversed, and a vensre
Jacias de novo awarded.-- American Law
Register,

NOTE ON ABOVE CASE BY THE EDITOR OF
THE ‘“AMERICAN LAW REGISTER.”

Where a person undertakes to manufacture
an article or deliver goods which he guaran-
tees shall be satisfactory to the buyer, the pur-
chaser is sole judge whether the article is
satisfactory, and there is no remedy left for
the seller, where the purchaser is not satisfied;
McClure v. Briggs, 58 Vt. 8a.

In the case of Sz/séy Manuf. Co. v. Chicago,
24 Fed. Rep. 893, the Circuit Court of the
United States (Dist. Cal. Sept. 7, 1885) says :
“The authorities are abundant to the effect
that upon a contract containing a provision
that an article to be made and delivered
shall be satisfactory to the pyrchaser it must
be satisfactory to him, or he is not required to
take it. Itis not enough to be satisfied with
the article; he must be satisfied, or he is not
bound to accept it. Such a contract may be
unwise, but of its wisdom the party so con-
tracting is to be judge ; and if he deliberately
enters into such an agreement, he must abide
by it. To this effect, Hallidie v. Sutter S,
R. R. Co, 63 Cal. 575; Zalesks v. Clark, 44
Conn. 218; s.c. 26 Am. Rep. 446 ; Brown v.
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Foster, 113 Mass. 1 36; s.c. 18 Am. Rep. 463;
McCarrenv. McNulty, 73 Mass. (7 Gray), 139;
Gibson v. Cranage, 39 Mich. 49; Wood Reap-
ing Machine Co. v. Smith, 50 Id. 565 ; Heron
v. Davis, 3 Bosw. ( N.Y.), 336; Hoffman v.
Gallaker, 6 Daly (N.Y.), 42 ; Gray v. Central
R. R. Co., 11 Hun. (N.Y.), 70.

Thus, where one undertakes, “to satisfac-
tion,” to make a suit of clothes, Brown v.
Foster, 113 Mass. 136; s. c. 18 Am. Rep. 463;
to fill a particular place as agent, 7yler v.
Ames, 6 Lans. (N.Y.), 280; to mould a bust,
Zaleski v. Clark, 44 Conn. 218; s. c. 26 Am.
Rep. 446; or paint a portrait, Gibson v. Cran-
age, 39 Mich. 49; Hoffman v. Gallaker, 6
Daly (N.Y.), 42; Moore v. Goodwin, 43 Hun.
(N.Y.), 534; he may not unreasonably expect
to be bound by the opinion of his employer,
honestly entertained ; and neither the opposite
party nor the jury can decide that he ought to
be satisfied with the article made: Moore v.
Goodwin, 43 Hun. (N.Y.), 534. See Wood
Reaping and Mowing Machine Co. v. Smith,
50 Mich. 365.

Thus, it has been held, that a contract to
erect a patent hydraulic hoist, “warranted
satisfactory in every respect,” constitutes the
purchaser sole judge of its fitness, and does
not mean that it should be such as would
satisfy other persons, or that the promisee
reasonably ought to be satisfied with it:
Singerly v. Thayer, 108 Pa. St. 291. And
where the contract under which work is done
provides for approval by a third party, no
right to money earned or cause of action ac-
crues until that party’s certificate is procured :
Kirkland v. Moore, 40 N, J. Eq. 106; Zetz v.
Butterfield, 54 Wis. 242; Oakwood Retreat
Association v. Rathbone, 65 Id. 177. But
where the purchaser is in fact satisfied, but
fraudulently and in bad faith declares that he
is not satisfied, the contract has been fully
performed by the vendor, and the purchaser
is bound to accept the article : Silsby Manuf.
Co.v. Chiiago, 24 Fed, Rep. 893, supra. Thus
it was held in Lynn v. Baltimore & O. R. R.
Co., 60 Md. 404; s. c. 45 Am. Rep. 641, that
on a contract by a corporation to purchase
certain goods subject to inspection and ap-
proval by its agent, the corporation is liable if
the agent’ fraudulently or in bad faith disap-
Proves of the goods. ,

In Connecticut, in the case of Zaleski v.

i

Clark, 44 Conn. 418; s. c. 26 Am. Rep. 446,
where a sculptor undertook to furnish a bust
to the satisfaction of the defendant, who re-
fused to accept the work, when done, though
in fact a fine piece of workmanship, the Su-
preme Court held that there could be no
recovery. The court says: “A contract to pro-
duce a bust perfect in every respect, and onc
with which the defendant ought to be satisfied,
is one thing; and undertaking to make one
with which she will be satisfied, is quite
another thing. The latter can only be deter-
mined by the defendant herself. It may have
been unwise in the plaintiff to make such a
contract, but having made it he is bound by
it” See also Gibson v. Cranage, 39 Mich.
49; Gray v. Central R. R. Co. of V. ., 11

Hun. (N.Y.), 70.

The case of Zalesk: v. Clark, supra, is
founded upon Brown v, Foster, 113 Mass.
136; s. c. 18 Am. Rep. 463; McCarren v.
McNulty, 73 Mass. (7 Gray), 139.

In Massachusetts, in a case where the plain-
tiff undertook to make a bookcase for a society,
which was to be to “the satisfaction” of the
president, the court says: * It may be that the
plaintiff was injudicious or indiscreet in under-
taking to labour and furnish materials for 2
compensation, the payment of which was
made dependent upon a contingency s0
hazardous or doubtful as the satisfaction of a
party particularly in interest. But of that he
was the sole judge. Against the consequences
resulting from his own bargain the law can
afford him no relief:” McCarren v. McNulty,
73 Mass. (7 Gray) 139. And this case was
subsequently followed in Brown v. Foster, 113
Mass. 139; s. c. 18 Am. Rep. 463, where the
court says: “Although the compensation of
the plaintiff for valuable service and materials
may thus be dependent upon the caprice of
another, who unreasonably refuses to accept
the articles manufactured, yet he cannot b€
relieved from the contract into which he has
voluntarily entered.” .

In Mickigaa, in the case of Wood Reaf.lﬂg
and Mowing Machine Co. v. Smith, 5o Mich:
555, which was a suit for the contract price of
a machine warranted to be satisfactory to_'the
defendant, it was held that “a stipulation in &
contract of sale that it shall be of no effect
unless the goods are satisfactory, is to be con-
strued according to the circumstances, as T
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serving to the promisor the absolute right to
reject chem without giving any reason, or as
binding bim to decide on fair and reasonable
grounds. [n one case, his conclusion cannot
be reviewed, but it can be in the other.”
court says that “the cases where the parties
provide that the promisor is to be satisfied, or
to that effect, are of two classes; and whether

~~the paiticulat case at any time falls within the |

one or the other must depend on the special

circumstances, and the question must be one -
of construction. In the one class, the right of |

decision is completely reserved to the promisor,
and without being liable to disclose rcasons
or account for his course; and all right to in.
quire into the grounds of his action and over-
haul its determination is absolutely excluded
from all tribunals. It is sufficient for the
result that he willed it. The law regards the
parties as competent to contract in that man-
ner, and if the facts are sufficient to show that
they did so, their stipulation is the law of the
case. The promisee is excluded from setting
up any claim for remuneration, and is likewise
debarred from questioning the grounds of
decision on the part of the promisor, or the
fitness or propriety of the de-ision itself.” The
cases of this class are generally such as in-
volve the feelings, taste, or sensibility of the
promisor, and not those gross considerations
of operative fitness or mechanical utility which

are capable of being seen and appreciated by | o o (N
n Folliard v. Wallace, 2 Johns. (N.Y.), 395,

others. But this is not always so. [t some-
times happens that the right is fully reserved
where it is the chief ground, if not the only
one, that the party is determined to preserve
an unqualified option and is not willing
to leave his freedom of choice exposed to any
contention, or subject to any contingency. He
is resolved to permit no right in any one else
to judge for him, or to pass on the wisdom ot
unwisdom, the justice or injustice, of his action.
Such is his will. He will not enter into any
bargain upon the condition of reserving the
power 10 do what others might regard as rea-
sonable. The following cases sufficiently illus-
trate the instances of the first class: Zulesds
v. Clark, 44 Conn, 2183 a. c. 26 Am. Rep. 446
Brown v, Foster, 113 Mass, 136; s . 18 Am.
Rep. 463; MeCarven v. McNulty, 73 Mass.
{7 Gray), 139; Gibsom v, Cramage, 39 Mich.
495 Hart v. Hart, 23 Barb, (N.Y.), 606; Zyler
v. dmes, 6 Lans, (N Y.}, 2803 Rossiter v.Cooper,

The ;

23 V&, 5225 Tavier v. Brewer, 1 Maule & Sel.
290. In the other class the promisor is sup-
posed to undertake that he will act reasonably
and” fairly, and found his determination on
grounds which are just and sensible; and from
thence springs a necessary implication that his
decision, in point of correctness, and the ade-
quacy-of the grounds of it, are open considera-
tions, and subject to the judgment of judicial
triers.”

Among the cases applying to this class are,
Daggett v, Johnson, 49 \'t. 345, and Hartford
Manufacturing Co. v. Brusk, 43 Vt. 528,

In New York, where the plaintiff repaired
and set up the boilers for the defendant, under
the contract that he was not to be paid, untii
the defendants were satisfied that the “boiler
as changed was a success,” defendants claimed
that they alone were to determine the question
whether they were satisfied that the boiler as
changed was a success. The court held that
this was error, where the work was completed
according to contract, and the defendants used
it without objection or complaint. The time
for payment had come and the plaintiff had a
right of action for the contract price in case
payment was refused. The reason upon which

- this was founded seems to be, “that which the
» law will say a contracting party ought in reason

to be satisfied with, that the law will say 1,2 is
satisfied with": Duplex Safety Boiler Co. v.
Garden, 101 N. Y. 387; s.c. 54 Am. Rep. 700.

W. covenanted that, in case the title to a lot of
land conveyed to him by F. should prove good
and sufficient in law against all other claims,
he would pay to F. $150 three months after he
should be “well satisfied ” that the title was
undisputed. Upon suit brought, the defendant
set up that he was * not satisfied,” and the plea
was held bad, the court saying: “A simple
allegation of dissatisfaction, without some good
reason assigned for it, might be a mere pretext,
and cannot be regarded.”

This decision was followed in Aieseli v,
Glode M. L. Ins. Co,, 76 N. Y. 115, and Brook-
lyn v. Brookiyn K. R. Co, 47 14. 475,

In Pennsylvania, it was held, in the recent
case of Sengerly v. Thayer, 108 Pa, St. 291,
that a coniract to furnish an article which shall
be satisfactory to the purchaser, is not com-
plied with by proof that the article furnished
is made in a workmanlike manner, and per-
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forms its intended purpose in a manner which
ought to be satisfuctory to the purchaser,
The contract in this case was to erect an ele.
vator “ satisfactory in every respect,” and the
court held the measing of the language used
to be that the elevator, when erected, should
prove satisfactory to the person for whom it
was erected. As a matter of fact, the elevator
did not prove satisfactory, and suit was

brought on the contract for the price. The !

court says: “ When the agreement is to make
and furnish an article to the satisfaction of the
person for whom it is to be made, numerous
authorities declare it is not a compliance with
the contract to prove that he ought to have
been satisfied. It was so where the contract
was for the purchase of a steamboat:” Gray
v, Central B K, Co. of N. /., 11 Hun. (N.Y.),

70; where the agreement was to make a
suit of clothes: Brown v. Foster, 113 Mass, |
136; s. ¢. 18 Am. Rep. 463; on a contract for :
a plaster-bust of the deceased husband of the !
defendant: Zaleski v. Clark, 44 Conn, 218; '
5. ¢. 26 Am, Rep. 446; where a portrait was |

to be satisfactory to the defendant: Gidson v,
Cranage, 39 Mich. 42; and whete a portrait
of defendant was to be satisfactory to his

friends: Hofman v. Gallaker, 6 Daly (N.Y.), |
. ance with the plans and specifications, the
¢ work to be paid for “when completely done

42

In Vermont, in the case of McClure v.
Briggs, 38 Vt. 82, where A set up an organ in
B’s house, upon an ag.eement that B should
keep it and pay for it, if it proved satisfactory
to him, B thought without cause, that he was
dissatisfied, and notified A, The court held
that, provided he acted in good faith, he was
the sole judge as to his satisfaction with the
organ. The court says: “He was bound to
act honestly, and to give the instrument a fair
trial, and such as the seller had a right, under
the circumstances, to expect he would give it,
and herein to exercise such judgment and
capacity as he had, for, by the contract, he
was the one to be satisfied, and not another
for him. If he did this, and was still dissatis.
fied, and that dissatisfaction was real and
not feigned, honest and not pretended, it is
enough, and the plaintiffs have not fulfilled
their contract, and all these elements are
gatherable from the report. This is the doc-
trine of Daggeét v. Joknson, 49 Vi. 345, and
of Hartford Manufacturiny Co. v. Brush, 43
Id, 528. In the former case, the defendant

was required to bring to the trial of the evap.
orator ¢ nly honesty of purpose and judgment
according to his capacity, to ascertain his own
wishes, and was not required to exercise even
ordinary skill and judgment in making his
determination, The case turned on an error
in the admission of testimony, but Judge
REDFIELD goes on to discuss the merits of

the line of Brush’s case, and citing it as au-
thority, But Daggeit v, Joknson is distinguish-
able in its facts from Drush’s case, and from
this case, in that the defendant omitted to
test the pans in the very respect in which
he knew it was claimed their excellence con.
sisted.”

In Wisconsin, in the case of Tefz v. Butter-

D fleld, 54 Wis. 242, it is said, that where a

building contract provides for the acceptance
of the architect, evidence is admissible to
show that he acted collusively and in bad

faith. And in Glasius v, Black, 5o N. Y. 145, .

where by the terms of a contract for repairing
a huilding it was provided that the materials

to be furnished should be of the best quality '
{ and the workmanship performed in the best

manner, subject to the acceptance or rejection
of the architect, and all to be in strict accord-

and accepted,” it was held that the acceptance
by the architect did not relieve the contractors
from their agreement to perform the work
according to the plans and specifications ; nor
did his acceptance of a different class of work,
or inferior materials, from those contracted for,
bind the owner to pay for them; that the pro-
vision'for acceptance was merely an additional
safeguard against defects not discernible by an
unskilled person, And in the recent case of
Qakwoor Retreal Associafion v, Rathbone, 6%
Wis. 177, it was held that when a contract proe
vides for the performance of work at at a stipt

lated price, to the satisfaction of an architect .

named therein, who is employed to adjustall

claims of the parties to the agreement, anda
bond is given to secure a faithful performance

of the contract, where the party agreeing todo
the work doss not fully perform such contract;
the other party may sue the principal and suré
ties on the bond for a breach of the contrath
before the architect has adjusted any ¢
arising out of the breach. :

i the case, somewhat following substantially in . ..

§
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Early Notes of Canadian Cases.

SUPREME COURT OF JUDICATURE '

FOR ONTARIO, :

HIGH COURT OF JUSTICE FOR

ONTARIO, |

Queen's Bench Division.

Armour, C. J.] {Oct. 5.

/71 #2 BOBIER AND ONTARIO INVESTMENT

ASSOCIATION.

Vendor and purchaser —Reguisitions—Certi-
Jied copics of deeds—Removing clouds on
titles—Lis pendens—Power of atlorncy— |
Compensation for deficiency in land sold,

Upon a petition under the Vendor and Pur-
chasers Act,

Held, 1. Following Mclntash v. Rogers, 12 !
P. R. 380, that the purchasers were entitled to
certified copies of registered deeds or memo- !
rials of deeds in the chain of title, which the
vendors were unable to produce.  The statute
10 Anne, c. 18, does not bear such analogy to
our registry laws as to make Conger v. Lmery,

1 Phil. 390, an authority to the contrary.

Held, 2. That the purchasers were entitled
to have removed from the registry as clouds
upon the title: (#) A certain certificate of /s
fendens in an action upon a mortgage which
appeared by the registry to be discharged,
because it could not be ascertained from the
registry itself that the action was in respect of -
the discharged mortgage: (6) A second cer-
tificate of 45 pendeas, in an action to set aside |
as fraudulent a deed in the chain ot - le under
which the vendors claimed, the vendors not
bein. parties to it, because the vendors, and,
it the title passed, the purchasers, mig:t be ;
added as parties; (¢) A powee of attorney to
sell the lands in question, although registered
after the mortguge under which the vendors

were selling, because the vendors might be i
affected with notice of the interest claimed by
the donor of the power, such interest having
ac-rued, if at all, before the vendors obtaines |
title,
Held, 3. Upon the evidence, that the pur. |
chasers were not entitled to a conveyance of |

| Armour, C. 3]

' struction,

.

or compensation for a small part of the land
contracted for, to which the verdors were not

! able to make title,

. Hoyles, f.: he petitioners, the purchasers,
W. R. Meredith, Q.C., for the vendors,

[Oct. 12,

Ly May o Mckaw.

- Awward—-Molion to set oside--Conduct and

Jurisdiction of avbityator— Draft nward—
Admisstos of arbitrator-— Revoking sib-
miisston—Disco jery of new evidence.

Action upon a sub-contract for railway con-
Motion by the defendants to set
.side the award of an arbitrator, made upon a
reference o him without provision for appeal,
upon the ground that the arbitrator illegally
and in excess of his jurisdiction received evi-

: dence of a verbal contract or understanding

between the plaintiffs and defendants varying
the written contract, and awarded payment to
the plaintiffs for the timber supplied to the
defendants not by board measure, as required
by the written contract, but upon 4 different
system of measurement; and upon the ground
of the discovery of new evidenre, that of one
B., and the absence of a matertal witness, one
M,; and upon grounds disclosed in the papers
filed, and cspecially in the memorandum or
draft award showing the grounds upon which
the award vas arrived at.

Held, that the award being good on its face,
and the draft award not being delivered with
or accompanying the award, the case did not
come within the exception stated in Hodghsn-
son v. Fernie, 3 C. B. N, 5, 189

Admissions made by the arbitrator, upon
which his award was founded, in conversation
with the defendants’ solicitors, were not avail-
able for the purpose of setting aside the

D award (see Dinm v, Blake, L. R, 15, C. P.
: 388); nor could the draft award or memo-
~randum be any more available for such pur.

pose than the oral admissions of the arbi-
trator,

Re Don Valley Railway Co, L. R. 6 Eq.
429, distinguished.

East and West India Docks Co. v, Kirk, 12
App. Cas. 738, in which it was held that the
ccurt had jurisdiction (o révoke the submis-
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sion if there was reasonable ground for sup-
posing that the arbitrator was going wrong in
point of law, even in a matter within his juris.
diction, doe: not affect the law as to setting
aside awards laic down in Dinn v. Blake, and
other cases, because the chief reason urged
was that after the award was made there
could be no reiief against it.

Held, also, that no case was made out for
remitting to the arbitrator on the ground of
the discovery of fresh evidence, because the
defendants were aware of the evidence of M,
while the reference was proceeding, and did
not ask for a commission or a postponement;
and it was not shown that the evidence of B,
could not have been obtained by reasonable
diligence, and it was at any rate not such evi-
dence as a new trial would be granted o
obtain,

Rodinson, Q.C., and A, Ferguson, for the
defendants.

W. K. Mevedith, Q.C,, and Delamere, for
the plaintiffs.

Chancery Division.

Robertson, J.] [Oct. 5, 1887,
MOORE . ONTARIO INVESTMENT CO.

Corporation—Action Jor decelt —Demurrer.

Demurrer to a statement of claim in an
action for deceit whereby the plaintiff was in- .
duced to purchase shares of stock in the de- .
fendants’ company, and practically from the

company, which were valueless, by reason of
false and fraudulent statements in the annual
report of the company, and in letters written

to him by the president of the company, over- !

ruled with costs.

A corporation may be held lable in an :

action for deceit.
Shepley, for the demurrer,
Moss, Q.C., contra,

Boyd, C.]
MCLENNAN 7. GRAY.

Morigage~-Bar of dower—Prioy vegistvation
—Surety-~Merger,

G., the owner of certain land, devised the
land to his two sons, R. and [, charged with

{Sept. 21, 1888, .

]

© an annuity of $150 to his widow, and alse

© with certain legacies to two other sons. After

| G.'s death, in March, 1879, R, and J. mort.

! gaged the land to one €. This morigage was

i not registered till January, 1880, though the

‘ widow knew of it. R.and ]. then raised money

i from the plaintif in November, 1879, by a

‘ mortgage, which was registered. in the same

| month, the plaintiff having no knowledge of

| CJs mortgage, and, therefore, gaining priority,

. In this mortgage to the plaintit the widow

! joined, batrring her dower and relessing her

| ennuity for the benefit of the plaintiff.  The

y plaintiff sold the land under his mortgage,

©and there was o surplus of $1,612, and the

© question was whether the widow as doweress
aind annuitant had priority over C,

~ Held, that she had, for the priority gainnd

_ by the plaintiff over C. by means of his prior ]
registration, enured to her benefit as surety,

: The fund. so to speak, out of which C’s mort-

i gage was to be primarily paid was increased ;

by the act of the law based upon the default

" of the mortgagee first in point of time, i
. Hedd, further, that the fact that the widow

~ had accepted a conveyance of a moiety of the ]

" land from R, did not cause her annuity o
merge in whole or in part, the mortgage to C.
intervening, and it, therefore, not being to her

. interest to hold that a merger had taken place.

The question of interest governs merger in

the absence of express intention,
Scoti, Q.C,, for mortgayee, C.
Boulton, for the widow,

Boyd, C.}
‘ Ke CENTRAL BANK OF CANADA,
: BaiNgy Casks,
NASMITH'S CASE.

{Sept. 22

Banking Act—Payiment of ten per cenl. on
subscription Transfer of shares—dlargin:
al transfer — Shaveholders within nonth
Jrom suspension -~ Bank dealing in its own
shares--R. S, C. ¢, 120, 3. 20, 29, 45, 77

5 I

When ten per cent. was not paid at the time -
i of original subscription of bank shares, nor
. within thirty days thercafter, as required by
* the Banking Act, R, 8. C. ¢ 120, 5. 20, y&b
; the ten per cent. was paid before the &
I transter took place, and was accepted by &
i bank.
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HMeld, that subsequent transferces of the
shares were properly placed upon the list of
contributories in winding.up proceedings.

The provision as.to payment is for the pro-
tection of the public, and till payment is made
the person subscribing may not be able to
deal with the stock, but he is at least equitable

owner, and may become legally entitled on ;

making the prescribed payment,
When the evidence showed that the bank

had adopted the practice of dealing with !

their shares by way of marginal transfer, the

¢ and, besides, this was a matter which, though
i it might give the appellant a right to vescind
. during the currency of the banking institution,
i beame '€ no moment after the rights of
" creditors represented by the Jiquidators arise.
i The matter was not an absolute nullity, but,
i at wost, one which the sharcholders could
waive as voidable, and it became, by the
i suspension, of unimpeachable validity as be-
{ tween the appellant and the liquidators.

A. Gafi, for the appellants,

¢ Foster, Q.C., contra,

first transfer being made in blank, subject, as :

by marginal note, to the order of a broker,

and the ultimate purchaser signing an accept-
ance in the book immediately under the

transfer so signed in bLlank Yy the seller, the !

intermediate dealing of the broker being

omitted from extended record in the bank :
books; and the transferees were duly entered

assharehclders in the stock ledger of the bank,
Held, that this amounted substantially to

an acceptance of shares transferred in blank, ;

which is lawful where transfer by deed is not

prescribed, and the entry in the stock ledger :

amounted to registration within the meaning

of the Act, and though in one case the trans. -

ferec did not sign the acceptance, yet he sub-
sequently declt with the shares by selling and
transferring them to another; and the trans-
ferees were properly placed on the list of
contributories, notwithstanding anything in
the Banking Act, R. 8. C. o 120, 8. 29.

When one of those placed upon the list of
contributories acquired his shares within one
month from the suspension of the bank,

Held, that he was liable as a contributory,

R 8, C ¢ 120, s 77, is cumulative so as to -
make also liable those who have been holders |

during the month preceding the suspension,

leaving them to discuss among themselves |

their respective liabilities,
When the shares which had been trans.

ferred to one-placed on the list of contribu. :

tories had been previously held by the cashier
of the bank in trust, as alleged, for the bank,
which it was objected was thus trafficking in
its own shares,

Hefd, that even if the cashier did hold the
shares in trust for the directors of the bank,
this would not he necessarily illegal, as he
Might have such shares, under s. 4§ of the

Banking Act, as security for overdue debts;

Ferguson, }.] Sept. 26.
; p

Ke BootH's TrusTs,
C Devolution of Estates Aci—R. 5. O. ¢ 108,
5. 8— Devalpe

When a will gave the lands of the deceased
to the exccutors, and gave them the power to
sell it,

Held, thar the case was not within s, 8 of
; the Devolution of Estates Act, and the written

. consent or approval of the official guardian of
! infants was not necessary to a sale of the land.
The word “devolve” in this section is not
, used in its strict and accepted meaning of
: falling upon one by way of succession, but in
. the sense merely of “passing,”—and what is
: meant is that where infants are concerned no
: real estate which, but for the preceding sec-
* tions, would not come to the executors ot ad-
; ministrators by a devise, gift, or conveyance,
! can be validly sold without the written con-
" sent of the official guardian, .
© [ Hostin, Q.C., as official guardian.
Carson, for the exccutors,

J. R Miiler, for intending purchaser.,

Practice.
5 Boyd, C.] {Sept, 10,
Hav @ JOHNSTON,

Judgments—Summary order jor, upon mongy
demand-— Leave to proceed upen another
claim—Rule 739,

There may be two judgments in the same
action; and where a writ of summons was
indorsed to recover the amount of a bill of
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exchange, and also to set aside a conveyance
as fraudulent, an order was made under Rule
739 for judgment on the money demand, with
leave to proceed upon the other claim,

Hgfman v, Doner, 12 P. R. 492, followed
in preference to Standard Bank v, Wills, 10
P. R 150,

Hayles, for the plaintiff.

No one for the defendant.

MacMahon, J.}
REGINA o LAVIN,

[Oct. 1.

Warrant of commitment—Conviction— Vars-
ance—>Motion to discharge prisoner—-En-
lavgement—R. S, (. ¢. 176, . 24,

In determining upon a motion to discharge

a prisone whether a warrant of commitment

is defective, the court cannot, in view of the

Summary Trials Act, R. S C. = 176, go be-

hiud the conviction; and the proper course

where there is a conviction sufficient in law,
and a variance between the conviction and
warrant of commitment, is to enlarge the
motion so as to enable the magistrate to file
a fresh warrant in conformity with the convic-
tion.

Cases cited by WiLson. C.J., in Arscolf v.
Litley, 11 O. R, at p. 167, referred to,

And where the conviction alleged that the
offence was committed in January, 1887, und
. the commitment January, 1888, the motion
was enlarged accordingly.

Bady erotw, for the Crown,

Bigeloro, for the prisoner,

Boyd, C.} {OQct. 1.
Woarr v, OGtivy—In re HAGAR,
Lunacy— intervention of officinl guardion—
Consolidated Rules 335 to 338—AR. 5. O,

(1887), ¢. 44, 5. 32.
Where a defendant ir an action becomes of

. for unskilful and incomplete work from the

unsound mind after judginent, it is not proper .

to notify the official guardian to intervene
without serving the defendant, and obtaining
an order of the court by procedure analogous
to that provided by Consolidated Rules 35
to 338.

But where a person has been found by the
court to he of unsound mind, the official
guardian may be served without order or
notice to tl. lunatic,

1

[ Judicature Act, and that he was not entitled -

Sec, 32 of R. 8. O. (1887), ¢ 44, must be
limited to causes mentioned in the marginal
note thereto, which correctly defines the scope
of the enactment,

Langton, for the plaintiff.

S Huskin, Q.C., for the lunatics.

W, Barwick, for the curator of the lunatic,
Hagar.

Boyd, C.] [Oct, 3,

/n re HORNIBROOK.

Sale of land—Order of court in infancy mak.
ter—Default of purch.ser—Re-sale.

In a matter pending before the court con.
cerning the sale of infants’ lands, an order
was made directing the acceptance of an offer
to purchase the lands. The purchaser having
made default, the Master in Chambers made
an order for payment of the purchase-money,
and in default for a re-sale, and payment by
the purchaser of any deficiency.

An appeal from this order on the grounds
that the contract provided a penalty for de.
fault, viz, forfeture of the deposit, and that
the practice followed was not the proper one,
as the sale was not under the standing con-
ditions of the court, was dismissed.

Masiten, for the purchaser.

Reck, for the vendors,

Armour, C.j.] [Oct. &

CUTLER 2, MORSE.
Costs-—Unnecessary counter-ciain,

To an action on a building contract the
defendant set up the defence that the work
was incompletely and unskilfully done, and
counter-claimed for damages by reason there-
of. ‘The Master to whom the action was re
ferred found that $177 should he deducted

amount claimed by the plaintiff, and that the
plaintiff had suffered damage to the extent of
$177. -
Held, that the questions raised by the dev
fendant might have heen raised before the

to have the costs dealt with as if what he set

up was properly a counter-claim.
W. M. Dougtas, for the plaintiff,
Middleton, for the defendant,
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Robertson, J.] i {Oct, 8. ' Royd, C.} [Oct. 16,
WHITE ©. RAMSAY, | FOSTER v. VANWORMER,
W Action for recovery of land—Joinder of other | Judgment debtor— Examination—-Duly of :

debtor— Unsatisfactory answers—Notice of L

causes of action—~Consolidated Rule 341,
motion to commit.

] The plaintiff, without leave, joined other : . ‘
b causes of action in an action for the recovery | It is the duty of a party who is examined as
of land, contrary to Consolidated Rule 341, a judgment debtor to furnish such explana-

Upon & ‘motion by the defendant to set tion about his affairs as will place his dealings
aside the writ of summons, the Master in in an intelligible shape, and not leave his credi-
Chambers made an order for the amendment | tors to find nut as best they may what it is
of the writ by striking out the portion of the | the business of the debtor to make clear.

i
L
2

s
3
4
-

indorsement containing the other claims,upon |  Norisitenough for the debtor tosay, touch-
payment of costs. ing any particular transaction, that he does :
ROBERTSON, J.. on appeal, upheld the Mas. | not know or does not remember, if he has the ©
2 ter's order. means at hand to qualify himself to explain,
| Hoples, for the defendant. A notice 'of motion .seekmg relief against a ;
C. 7. Holman, for the plaintiff. party for giving unsatisfactory answers on his :
3 | I examination should particularize the answers '_
complained of, :
; R R :
| Armour, J.] [Octg. | ! recision sl'\oy.ﬂd be used on the examina- -
' MCLEOD #. SEXSMITH tion in ascertaining the exact state of facts, as
) ) shown in books or recounts, and care exercised
Judgment under Con. Rule 756—~Stage of ar- | that there is no uncertainty as to any dates or S
tion when ordeved— Admissions in letlers. amounts in question, as the judge can only :

An application for judgment under Rule | look at what is proved or admitted.

756 cannot be made until the right of the party On the state of facts referred to in the judg-
; applying s the relief claimed bas appealed | Ment the defendant was ordered to attend and

from the pleadings. be further examined at his own expense, and
And an order made under that rule before | t pay the custs of the motion. L
the delivery of any pleading in the action Ex p. Bradbwy, 14 C B. 15, and Kx p.
F based on admissions in letters, was set aside, dMoir, 21 Ch, D. 61, followed. |
4 T Langton, for the plaintiff. Crooks v. Stroud, 10 P, R. 131 and Lenwn o
C. /. Holman, for the defendant. v. Lemon, 6 PR, 184; and Hobbs v. Scott, 23

U. C. R, 619, discussed.
A. B Crectman and Macrae, for the motion,
Mr. Dalton. ] ‘ [Oct. 12, Halter Barwick, contra,

ELLIOTT v. CANADIAN PACIFIC .
RaiLway Co. Boyd, C.) [Oct. 16.
McLEAN v BRUCE

1
1
‘
]
3
i

e S ot g LT S Sy

Evidence— Sole witness of accident giving

rise to action--Examination before irial, Examination—Proaf of sevvice of appoini-
ment amit payment of conduct mongy— Ex-
aminey’s certificate— Waiver.

In an action under Lord Campbell’'s Act an
order was made for the eximination before
.the trial dr deme esse on behalf of the plaintiff Upon a mation by the defendant to compel
of the only witness to the accident which | the plaintiff to attend again for examination,
occasioned the death of the deceased. [twas | after his refusal to be sworn upon an appoint-
provided that the examinatinn should not be | ment for his cross-examination, upon an affi.
used at the trial unless the plaintiff was unable | davit filed on a pending inotion, the only s
13 procure the attendance of the witness, material filed was a certificate of th. exam-

S H. Ferguson, for the plaintiff. iner, which did not show that due service of 'f

D. Avmour, and W, H. Waltbridge, for the | subpena and appointment and payment of :

 defendants, ) conduct money had been made.

R o

bag o <
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Semdle, the certificate of the examiner as to
these points would not have been sufficient;
and

Held, that in the absence of evidence it was
not to be inferred, from the fact that the plain-
tiff attended at the time and place appointed !

for his examination, that there was any right :
then to examine him; and the plaintiff did |

not, by such attendance, waive his right to
have the service and payment proved:

H, Cassels, for the plaintiff.

£ C. Maoffatt, for the defendant,

Boyd, C.]
HALL 7. GOWANLOCK,

{Oct. 16,

_ Discovery— Libel-—Privilege—Answers lend-

ing to criminale—Costs,

No man can be compelled to answer a ques-
tion incriminating himself,
defendant, upon his examination for discovery

in an action of libel, refused to answer ques-

tions as to the authorship of the alleged libel,

and claimed privilege, not before the exam- :
iner, but afterwaids upon a motion by the :

plaintiff’ to commit him for refusal to answer,

swearing positively that the answers might !

tend to criminate him ;

Held, that he was entitled to the privilege, !

and that he was not too late to claim it. The
costs of the motion to commit were made
costs to the plaintiff in the cause,

Law Students’ Department.

THE following papers were set at the Ex- |

amination of the Law Society before Trinity
Term, 1888.

SECOND INTERMEDIATE.
REAL PROPERTY.

1. What is the difference between the cov-
enants for title in a statutory form of deed,
and those in a statutory form of mortgage?

2. How is an estate tail barred? Explain
fully.

3 What is meant by merger of estates?
Explain fully the requisites of merger.

4. How long has a mortgagee within which
to sue on the covenaut in his mortgage, and

And where the |

¥

z how long within which to recover the land,
! after default?

5. What is a contingent remainder? Give
¢ examples of the different contingencies upen
J. which it may depend ?

6. What are the rules as to creation of
! remainders ?

7. What are the requisites of a deed ?
I

; BRoOM'S

COMMON LAW AND O'SULL m\m ‘33
GOVERNMENT IN CANADA,

H

1. Explain the writ of protébition, and state
, in what cases it will be granted.
! 2. What is the meaning of the phrase rran.
¢ st tn vem Judicatam ?
3. Into what three great heads are bail
| ments usually divided ? and what is the essen-
. tial difference between them as to the liability
. of the bailee? :
4. Explain the difference between netural
i and local allegiance,
5. Under what circumstances does the ap-
: propriation of Jast goods by the finder amount
to larceny ?
6. Explain the difference between larceny
! and obtaining goods by false pretences.
7. What legislative powers, if any, has the
! Legislature of Ontario in criminal matters?

; Equity.

i

1. What is meant by the term advance.
" ment? State generally in whose favour it
: will, and in whose favour it will not be raised,
‘2, State the requisites in a will to createa
¢ valid trust,

. 3. Explain and illustrate by an example the
: maxim that Equity acts £# gersonam.

4. Is there any difference between the right
of a trustee purchasing from his cesiui gut
#rust and a solicitor buying from his client!?
If so, distinguish between them.

5. A person imagining he is about to dit,
hands to A }'ns cheque for $1,000. Explain 3
the effect of his gift,

6. Define the classes into which legatias
are divided, giving an example of each.

7. Into what various heads has constructi’
fraud been divided ?

7
4
4
e
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PERSONAL PROPERTY-—-]UDICATURE A
1. Aand B are jointly liableto Cona b

A dies, leaving D executor. of his estate;
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subsequently dies, leaving E executor of his
estate. Who is liable to C' for the debt?
Why?

2. Explain the term /lguidated damages.
Distinguish from penalty.

3. Stock is settled iu trust for A for life, and
after his decease in trust for his executors and
administrators, What is the effect? Why?

4 A appointed B his executor. When A
dies, B is a minor., What is the result on the
executorship ?

5. What is the difference hetween set-qf

and cowunfer-claim in an action?

6. What is the procedure to obtain a new
trial in jury cases?

7. On a change of interest in an action,
how can the necessary change be made in the
parties tu the action? State how the parties
affected by the procedure may attack such
procedure.

REAL PROPERTY.-—HONOURS,

1. What objections are there to the power
of sale contained in the statutory form of
mortgage ?

2. What is an estate upon condition? Give
examples of the different kinds of such estates.

3. What is the difference between primary
and secondary conveyances? Exemplify.

4. Define dominant tenemnent, servient fene-
men', easeinent.

5. What was the effect of using the words
“die without issue” in a devise of realty, and
how has it been effected by statute ?

6. An infant purchases land and dies, are
his representatives bound to accept the land,
and pay the purchase-money if unpaid ? Why?

7. What is the effect of a statutory dis-

charge of mortgage before and after registra-
tion ?

Brooa's COMMON LAW —. O’SULLIVAN'S
GOVERNMENT IN CANADA.—HONOQURS,

1. What is the rule as to the suspension of
the civil remedy against a wrong-doer when
the act doneis a felony ? and what statutory
exception is there to the rule ?

2. In what cases -does the law deny a
remedy for an injury from metives of pudlic
Policy ?

3 Explain the law as to the criminal re-

4. Explain the meaning and effect of grivs-
Zeged occasion, in an action of slander or libel,
§. State the true doctrine of confributory

négligence, as a defence to an action at law,

6. Discuss briefly the question of the neces-
sity for grivity in an action ex delicto.

7. State the necessary qualifications for a
Dominion Senator,

Equity.—~HONOURS.
1, In what cases of contract is silence tan-
tamount to direct affirmation ?
2, State the law governing satisfaction of
legacies by subsequent legdcies: (1) where

i the legacies are by the same instrument; (2)

i

! where the legacies are by different instru-

ments,

3. Distinguish between the rules of Equity
in dealing with executory trusts in marriage
settlements and those in wills, respectively.

4. A testator bequeaths $10,000 by will to

such charitable uses as he shall direct by

codicil annexed to the will—there is no codicil.
What is the effect of such bequest? Reasons
for answer, ’

5. Under what circumstances may a plain.
tiff be entitled to specific p- formance of a
written contract with a parol variation ?

6. What various remedies are open to a
cestui gque frustf, where a trustee has wrong-
fully converted the trust property ?

7. A and B are partners, the period of whose
partnership has not expired. A comes to court
secking a dissolution; on what grounds can
he succeed ?

PERSONAL PROPERTV—JUDICATURE ACT, —
HoNouRs,

. A grants to B all goods which he now
has or may bereafter have in his dwelling-
house. How far is this grant valid ?

2. A is indebted to B, and wishes to put B
in the position of being a judgment creditor.
How can he do so without an action being
commenced by B? *

3. How far can a party to a submission to
arbitration revoke such submission ?

4 A bequest of personal property is made
to A, but to be forfeited if A marry without
C's consent—then to go to B. What is the
effect ?

5. What is the rule as to the recovery. of
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stolen goods by the owner as against a pur-
chaser of such stolen goods?

6. A desires to sue the finn of B and Co.
What provision is there by virtue of which he
can ascertain who are the members of the
firm?

7. A writ of summons cannot be served
until after one year from its date. How could
it have been kept alive?

Miscellaneous.

CAUSE AND EFFECT.~*I hear,” said some-
body to hic friend, “that Snuth the lawyer is
dead, and leaves very few effecis.” * He could
scarcely do otherwise,” was the response; **he
had so very few causes.”

THE LAWYER'S BEST FRIEND.—AL a certain
law society’s dinner not long ago the president
called upon the oldest member of the bar tc
give as a toast the person whom he considered
the best friend of the profession. * Certainly,”
he replied; * the man who makes his own will.”

SENTIMENT AND BUSINEsS.— Young man:
“1 cannot cee, sir, why you permit your
daughter to sue me for breach of promise;
you remember that you were bitterly opposed
to our engagement because | was not good
enough for her, and would disgrace the family.”
Old man : * Young man, that was sentiment ;
this is business.”

DISSENTING OPINIONS, —We notice from
the current reports that they have taken to
filing dissenting opinions in Massachusetts,
We have understood that it had been for
many years the practice of the Supreme Ju-
dicial Court of that State to suppress any
knowledge of dissenting opinions; so that
evéry opinion, although that of a bare ma-
jority of the judges, carried with it the force
of the united opinion of the full bench. A
good many lawyers think that the dissenting
opinions ought not to be filed ; but the argu-
"ment against dissenting opinions proves too
much, for it is equally an argument against
all opinions,——American Low Review.

HE WOULD REFORM GRADUALLY. —~A ward
statesman, whose testimony was needed in a
case of election frauds, was about to be sworn,
“ Do you solemnly swear,” said the court, * to’
tell the truth, the whole truth, and nothung
but the truth, so ——" * Hold up, Judge" -3
interrupted the witness, *can’'t you mitigate - -
that sentence just a little. You know I have
been in politics a good long time.”

A SUGGESTION TO REPORTERS AND AU-
THORS,--It is strange that reporters and le, i
authors have never had the practical sense to
put at the top of each left-hand page the name
of the reports, together with the volume, so
that the practitioner can accurately cite the
case without turning the book over to look at
the back. But two or three instances are
known where reporters and authors have had
the sense to do this.—Amesican Law Revivn,

NOT QUITE READY.—A good story is told
of a lawyer at Boston, who v s noted for his
desire to put himself on a friendly footing with
the jury. An old and severely virtuous lawyer
was opposed to him in a case, and there was
apparently some unnecessary delay »n the part
of the latter in beginning his ca... "l
gentlemen, why don’t you begin® said the
court; to whom the old lawyer replied, ** 1 per-
ceive, your honour, that there is one member
of the jury with whom my learned friend has
not yet shuken hands. If he will shake hands
with him, we will be ready to go on.”

Appointments to Office.

COUNTY JUDGES.

Ligin.
John MecLean, of St. Thomas, Deputy Judge
of the County Court,

Hastings.
5. 8. Lazier, of Belleville, Deputy Judge
the County Court.

THr Jlustrated Londos News (Ameriead
Edition) comes with regularity, It is a falth
ful reproduction, in New York, of the wel;
known English illustrated periodical.




