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COUNSEL FEES.

In connection with the discussion over the
ase of Mr, Doutre, which has occupied some
8pace in our columns, we may refer to the
latest judicial exposition ‘on the subject of
Counge] fees, In the case of Jn re Cockayne,
Judgment was rendered by the English Court
of Appeal, Aug. 7. It was an appeal by Mr.

®atman, a barrister, from a refusal by Mr.

Ustice Stephen and Justice Mathew to strike

I. Cockayne, a solicitor, off the rolls. It
8bpeared that Mr. Yeatman had been ems-
p!‘)yed by Mr. Cockayne in a number of

Ifferent matters, and that fees to the amount
9f100 guineas were due in respect of them.

. Yeatman alleged that in several cases

T. Cockayne had received the fees from his
chffnts and had failed to pay them over.

his was denied by Mr. Cockayne, who,
ln°1’<50ver, asserted that there was an agree-
Ment between him and Mr. Yeatman to the
®ffoct that the latter was to have any busi-
D883 that Cockayne could give him, but was
98ly o be paid the fees when Mr.~Cockayne

'gelf obtained them. This agreement Mrs
€atman denied.
a The Master of the Rolls said that the
Ppeal mugt be dismissed. The case was full
of lamentable disclosures. He had always
up for the observance of the most
SCrupulous honour in the profession. One of
e)ﬁl‘st rules had always been that a coun-
%l's feo was not a debt. Every barrister

SW that rule, and ought not by any legal
% ing to press for his fee. The old rule

38 that no barrister should take a brief

less the fee was paid at the time. If,
&;’Y"?ver, he did so, he had nothing but the
" 'Citor’s honour to look to. He had no

18ht to apply to the client in any way. The
Uty of a solicitor was reciprocal ; he should
i Tk a proper fee, and should under any

Cumstances pay it. He knew that he was
der an honourable engagement, and if he

© excuses for not paying counsel’s fees

m,;
86 acteq unprofessionally. It followed that

—
any agreement as to fees was wholly unpro-
fessional and was equally dishonourable to
both parties. It was not, however, necessary
to decide whether or not there had been such
an agreement in the present case. The ques-
tion was whether Mr. Yeatman had made
out a sufficient case. The Court would never
interfere in respect of the mere non-payment
of fees, though in cases of fraud they would
do so—as, for instance, where a solicitor ob-
tained fees from his client upon the allega-
tion that they were due to counsel. That
was to punish the fraud, not to assist the
barrister to recover his fees. Mr., Yeatman
had shown no case which would justify the
Court in striking Mr. Cockayne off the rolls.
There was no proof that he had received fees
which he had corruptly refused to pay over.
There was no proof of a corrupt intention,
although for a time Mr. Cockayne claimed
to retain certain fees in order to set them off
against a claim of his own against Mr.
Yeatman. There was no power to do that,
but that only showed that Mr. Cockayne
had taken a mistaken view. That was not
dishonourable. The whole attempt to obtain
these fees was a breach of the regulations
between a barrister, the public, and the
profession.

Lords Justices Bowen and Fry gave judg-
ment to the same effect.

BUSINESS IN APPEAL.

At the opening of the September Term of
the Court of Appealin Montreal the number
of cages inscribed was 84. In 1882 there were
107 inscriptions at the beginning of the
September Term, and in September 1883 the
number was 106. The two extra terms of
December and February last, therefore, show
as their result a gain of 22 cases.

APPOINTMENT.

The Hon. John O’Connor, who has been
appointed to the vacant judgeship of the
Queen’s Bench Division, Ontario, was born
in Boston in 1824. He was called to the bar
of Upper Canada in 1854, and made a Queen’s
Counsel in 1873. He has filled the following

itions in the Dominion government:—
President of the Council from July, 1872, to
March, 1873 ; Minister of Inland Revenue,
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from March, 1873, to July, 1873 ; Postmaster-
General, from July, 1873, to November, 1873,
when the government resigned. In the pre-
sent government he was President of the
Council from October, 1878, to January, 1880,
when he became Postmaster-General; Sec-
retary of State from November, 1880, to May,
1881, when he again became Postmaster-
General, which appointment he resigned in
May, 1882, when he retired from the cabinet.
Recently Mr. O’Connor has been acting as a
commissioner for the consolidation of the
Statutes.

DOUTRE v. THE QUEEN.
To the Editor of the LEGAL NEws: '

It is time to give back to this case its
original title. Mr. Doutre was not a defend-
ant in a penal case, as The Queen v. Doutre*
might imply, but was plaintiff, claiming from
the Dominion Government proper remunera-
tion for his services, before the Halifax
Fisheries Commission, in 1877, under the
Washington Treaty of 1871.

This being done, let us sum up the bear-
ings of the judgment of the Privy Council,
of the 12th July, 1884. (7 L. N. 242.) The
following points seem to be now well settled :

1. The remuneration of a lawyer, wherever
his services are rendered, is regulated by the
law of his domicile, and the rules of his own
bar.

2. The same law and rules determine his
power to contract and to sue for fees and
expenses,

3. The quantum meruit is the rate of his
remuneration, where there is no express or
implied contract to limit it.

In substance that decision is in con-
formity with the spirit of the jurisprudence
of Canadian Courts, especially those of Que-
bec and Ontario.

Having weighed and closely examined the
Canadian precedents, in order to sustain Mr,
Doutre’s position, I know what can be ex-
tracted from any particular case, to impeach
the conclusion herein summed up; but I
repeat that the substance of Canadian de-
cisions is to be found in the judgment of the
Privy Council.

* Before the Supreme Court and the Privy Couneil
the cause took the title Reg. v. Doutre, the Crown being
the Appellant.—Ep.

The principles regulating the English and
French bar had the effect of raising, in some
minds, doubts which have found expression
on the bench, here and there; and it is for-
tunate that the true doctrine has at last
received a final consecration, in accordance
with the law common to citizens at large.

Wherever tariffs are made, with legal
sanction, they constitute an implied contract
between counsel and client, in the cases pro-
vided for. To alter or supersede that implied
contract, it requires another contract, which
must be proved according to the common
law rules of evidence. For instance, in
Lower Canada, no contract, the object of
which exceeds $50 in value, can be proved
by oral evidence, if there exists no commence
ment de preuve par écrit.

The builder who constructs a house re
quires no written contract to obtain, iB
Courts, the value of his work and material
The quantum meruit will determine the
amount of his claim.

The tariff does not provide for criminal of
arbitration cases. Even in judicial arbitrs
tions, lawyers are not expected to act. i
they do, there is an implied contract that the
value of their services shall be paid, on the
same principle as in the case of the builder-
In such cases, the builder or the lawyer re
quires no verbal or written agreement. It 18
the other party that requires an agreement 0
limit the quantum meruit. And this is the
principle applied in the case of Mr. Doutr®
by the Exchequer and Supreme Courts, and
by the Privy Council.

Of all the opinions expressed by the dis’
senting Judges of the Supreme Court, that ©
Justice Gwynne is the only one which w88
particularly noticed in England; and fof
those presont at the argument, the weight ©
that opinion looked quite formidable, unt
the decree disposed of it. The pa.x't]c;ﬂarl?le
error of date it contained did not affect it
merits in the least. - J.D.

It is stated that the cases unheard in the Eﬂﬂhs,h
Chancery Division number 700, and in the Quee?
Bench Division 1200. A correspondent of the 7""“
suggests that a meeting be called of suitors and witP
ses to send a deputation to the Lord Chancellor
the Lord Chief Justice at the opening of the Co¥
and begin a course of organized pressure for r°f°“n‘
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NOTES OF CASES.

COURT OF QUEEN’S BENCH.
MoxrreAL, September 17, 1884,

Before Doriox, C. J ., Moxnk, Ramsay, Tessinr
) and Cross, JJ.

BurrouGHs v. MERRIMAN.

P"ocedure—-Appeal while case i3 pending in
Review.
The Court will not grant leave to appeal from
an interlocutory judgment while the record
i before the Court of Review on an inscrip-
tion from the same judgment.

The defendant moved for leave to appeal
°m an interlocutory judgment dismissing
2 declinatory exception.
The plaintiff opposed the application and
Produced s certificate showing that the case
been inscribed in Review by the defend-
30t on the same judgment. .
The Courr ruled that an application for
:G&ve to appeal could not be entertained while
® case was before the Court of Review.
. Motion withdrawn.
Robertaon, Ritchie & Fleet for the defendant

lnowng.
C. 8. Burroughs for the plaintiff

COURT OF QUEEN’S BENCH.
MonrruAL, February 21, 1884.

Before Doriox, C. J., Monk, RaMsAY, Cross &
Basy, JJ.

B“m (deft. below), Appellant, and Leepav
(plff. below), Respondent,

:faue,. and  Apprentice—Breach of contract.
Contract of apprenticeship will be annvlled if

“t appear that the apprentice has not a fair
Pporturity of acquiring proficiency in the
art which the master engaged to teach him.

The action was brought by the respondent
Mplaining that the appellant had not

18796(1 out an agreement entered into in

in.’ PY Which the appellant undertook to

‘uh“‘ft the respondent’s minor son in the

f‘ctzf Ornamental engraving and the manu-

g Te of rubber stamps. The terms of the

Ment were: “To teach or cause him

to be taught and instructed in the manu-
facture of rubber and embroidery stamps
and in the art of ornamental engraving as
fast a8 he, the said apprentice, may prove
himself capable of learning or taking up the
same.” The father complained that Baker
had not fylfilled the obligation assumed ;
that engraving is a difficult art, requiring
several years of constant practice before it
can be undertaken as a business, whereas
the manufacture of rubber stamps is not an
art, and requires only a few days’ study;
that Baker had kept young Lebeau employed
in making stamps, and had not taught him
ornamental engraving; in fact, that very
little engraving was done in his establish-
ment. It was therefore asked that the in-
denture of apprenticeship be annulled.

The defence was that there had not been
a breach of the contract; that appellant had
taught the apprentice as rapidly as the capa-
city of the latter permitted.

The.action was dismissed in the Superior
Court on the ground that the specimens of
work executed by the apprentice showed, in
the opinion of experts, that he had made
8atisfactory progress for the time he had been
apprenticed.

The case was then taken to Review, and
the judgment was there reversed, the court
being of opinion that the apprentice had not
been afforded a sufficient opportunity to
practice the art of engraving, and that five
or six years’ assiduous practice was neces-
sary. The agreement was therefore annulled.
The defendant appealed from this decision.

Archibald, for the appellant, submitted
that the contract was widely different from
contracts of apprenticeship in France or
England, where the apprentice usually is not
only not paid for his services, but gives a
considerable premium to his master. The
obligation of the appellant was to have his
apprentice taught the art of making rubber
and embroidery stamps, and also the art of
ornamental engraving, It was not denied
that the former had been sufficiently taught,
nor was it pretended that young Lebeau had
not made considerable progress in the art of
engraving on metals; but the complaint
seemed to be that he was not furnished the
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opportunity of devoting himself constantly
to the study of ornamental engraving. It
was submitted that this was not the correct
interpretation of the contract, and that the
teacher must be allowed to exercise some
discretion as to the order and manner of the
studies. The object of the action was to
break the indentures,and after the judgment
in the Superior Court dismissing the action,
Lebeau had actually deserted from the ser-
vice of his master.

Geoffrion, for the respondent, contended
that the apprentice had not a fair opportunity
to acquire the art of ornamental engraving.
Young Lebeau had been apprenticed more
than two years when the action was brought,
and his progress in the art was very small.

Rawmsay, J. By deed of indenture of the 7th
August, 1879, the respondent apprenticed his
minor son, Théophile, then aged 15 years, to
appellant for five years and ten months, to
date from the 1st day of the current month.
The obligations of the appellant were to teach
or cause him (the apprentice) to be taught
and instructed in the manufacture of rub-
ber and embroidery stamps, and in the art
of ornamental engraving, as fast as the said
apprentice may prove himself capable of
learning or taking up the same. The appel-
lant further agreed to pay the apprentice a
salary gradually rising at a rate of from $3 a
month in the first year to $14 in the sixth
year.

On the 24th January, 1882, that is about 18
months after the beginning of the term of
apprenticeship, the respondent brought an
action to set the deed aside, the appellant
not having fulfilled the obligations of the
deed. The allegations in support of this de-
mand succinctly stated are that appellant
had kept the apprentice at work on the
gimpler part of his business, namely, in the
making of the rubber and embroidery
stamps, which is not really an art, but an
operation easily learned, whereas he never
taught him to engrave on metals, and gave
him no reasonable opportunity of learning
this art, which is really difficult to learn and
the knowledge of which is a valuable acqui-
sition.

The plea was the general issue, and a good
many witnesses were examined to show on

one side that appellant’s business was small,
and did not afford facilities for learning the
appellant’s trade; that the apprentice was
adroit and could learn quickly, and that he
had not learned as rapidly as a person of hi8
aptitude should have done, and on the other
hand, that he had made reasonable progress
for the time, even in the difficult art of en-
graving, and that he had fair opportunities
of learning the trade of appellant.

The first thing to be considered is the
nature of the contract of apprenticeship, an
whether the appellant had undertaken any
special obligations by the terms of the deed-
The respondent seemed to attach some im-
portance to the words “ to teach or cause the
apprentice to be taught as fast as he, the said
apprentice, may prove himself capable 0
learning or taking up the same.” 1 am nob
of opinion that these words add anything 0
the obligations of the master. They expres®
a reserve which seems to be implied by th®
law, that the master shall not be obliged 0
teach more than the apprentice can lear®
(Wood’s Law of Master and Servant, 69.)
The duties of the master set forth in the i?°
denture must be substantially perform
(Wood, 68.) In the absence of any oblig¥
tions beyond those of the common law ?
seems that, both in France and in Engl&nd’
the master must teach or cause to be taugh
the principles of his profession and give tl_’e
apprentice reasonable opportunity tolearnl™
Having done that he has fulfilled his oblig%”
tion. (Sébire & Carteret vo. Apprenti, N*
20; Fraser, 468.) These questions are em’
nently subject to the discretion of the co!
and the decision arrived at should not
readily interfered with. (Sébire & Carter®
vo. Apprenti, No. 28.) It will readily be ’{i‘;
mitted that an apprentice should be be
strictly to his bargain, else dishonest peop!"
might gain undue advantages by having thet
children taught the rudiments of a trade 8%
then allowing them to desert their ewplo:
ment. On the other hand, it would be V@
cruel to make a youth waste five or six )'e“rs
ofhislife at low wages without prospect of "nr’;
compensating advantage in the future. He e
we know from the appellant’s own avid"nrtb
that he had no engraving business WO b
speaking of, and therefore that the you




THE LEGAL NEWS,

—

801

could have no opportunity of acquiring pro-
ficiency in the art. It is said in answer to
this that the boy had been employed in the
Place before the indenture, and that he knew
exactly what kind of business was done. 1
cannot think this is an answer to the war-
ranty of the deed that he would give him a
fair opportunity to learn engraving, taking
With it the evidence that not only there was
1o business going on in the shop, that the
Master was in such health he could not
®xecute work of the kind, and that he had no
Wan to take his place. So far as we know
appellant had nothing but apprentices. He
8peaks of work being done by them, but
Bever by journeywmen, or people supposed to
ow the business, and he was little in his
Shop, being either out orill. On the other
d, it is proved that the apprentice had
Mmade some progress in engraving, and two
Witnesses say that it was fair progress for the
time he had been at Baker’s (two and a halt
Years), while Dawson says it was not. The
Y had been examined to establish that he
peculiar aptitude for work of the sort,

and that he had been taught drawing, which
Sbabled him to learn quickly. I don’t think
18 evidence is admissible in the suit. It is
-318 own suit, and even if it were admissible,
18 opinion of his own capacity might be just,
Ut it ig hardly calculated to produce much
¢ffact on the minds of others. Again, it has
8n gaid, with some reason, that the boy
had been making plans, sometime before the
Wstitution of the action, to leave his employ-
Ment, and to start for himself in the same
Sort of business. He asked another appren-
tl.ce (Cantwell) to leave with him, and told
lm they would make more money. But it
3ppears that he did not pretend to do the
®ngraving work, and that he reckoned on
Botting a man who was an engraver to go
With him. This is not very conclusive either
w‘f)’- It may be that the boy, finding he
8ained no experience, intended to take some
Other means tolearn the trade heintended to
Yollow, or it may be he meant to end his
Indentures. Again, his running away after
® judgment in the Superior Court was
2gainst him, is not reassuring; but, again, it
May be argued that, if the appellant was not
lling hig contract with the boy, the latter

was justifiable in refusing to throw away
more of his time. It has been said the mas-
ter was not put en demeure and that he ought
to have been called upon to give more com-
plete instruction. The action was putting en
demeure ; it was brought before the boy left,
and there was no tender by the pleas to give
further instructions.

Judgment confirmed, Cross, J., dissenting,

Archibald & McCormick for Appellant.
Geoffrion, Rinfret & Dorion for Respondent.

SUPERIOR COURT.
[District of St. Francis.]

SHERBROOKE, Sept. 10, 1884.
Before BRoOKs, J.
LnoNArD et al. v. RoLFE et al.
Procedure—47 Vict., (Q.) cap. 8, 8. 2, 8. b.

The 47th Vie., cap. 8, has not repealed 46th Vic.
cGp. 26, 8.1,80 asto deprive the Superior
Court of the right of hearing and disposing
of proceedings incidental to the hearing and
triul of cases on any juridical day.

Prr Curiam. The defendants suggest, upon
an inscription for hearing on a demurrer to
defendants’ second plea, that this Court had
no jurisdiction on the day fixed for such
hearing, inasmuch as said day is not a day
in term ; that 47th Vic., cap. 8, sec. 2, sub-
section b, conferred the right to try only tLose
cases inscribed for enquéte, for hearing, or
enguéte and final hearing ; that 46th Vic., cap.
26, 8. 1, is repealed by the Act of last Session,
and said Act, which says: “Every juridical
day is deemed to be a term day for the trial
and hearing of cases before the Superior
Court and Circuit Court, whether they are
inscribed for proofor for hearing, or for proof
and hearing at the same time,” or as it is in
the French version: “Tout jour juridique est
réputé jour de terme pour Vinstruction et Pau-
dition des causes tant devant la Cour Supé-
rieure que devant la Cour de Circhit, qu’elles
soient inscrites pour enquéte,ou pour sudition,
ou pour enquéte et audition en méme temps,”
does not confer the right to hear and deter-
mine incidental proceedings; i. ¢ : defendant
says the 47 Vic. has reversed the rule of pro-

‘ coodings which obtained under 46 Vic.; that
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while before the Act of last Session you could
only hear out of term incidental proceedings,
now you can only try cases inscribed for
enquéte, for hearing, or for enquéte and hear-
ing at the same time; that the legislation
has been retrograde, and that the great boon
which was conferred by the legislation of
1883, facilitating proceedings and obviating
delays, has been taken away, and that we
¢an now have out of term only the taking
of evidence and final hearing of cases upon
the merits. Without commenting upon the
expression in the Statute, “Every judicial
day is deemed to be, réputé, a day in term,”
instead of saying “is” or “shall be” ; we must
consider the exact meaning of the words of
the Act, and the intention of the legislature,
as it is a question of interpretation.

The words in English are trial and hearing,
in French Pinstruction et Paudition. Now if
you can try a cause on a certain day, can you
not do what is incidental and nedessary to
that trial? The word trial is made to corres-
pond with instruction. I cannot for a moment
think that the legislature intended to do
what the learned counsel who makes the
suggestion contends it has dome, to confer
upon the Court the right out of term to try a
case upon the merits and deprive it of the
right to decide what is of less importance,
the incidents of the trial.

Let us see what the practical result or
application of the interpretation contended
for by the defendant would be. A case is
inseribed for enquéte and final hearing. Wit~
nesses are summoned on both sides and in
attendance. When either plaintiff or defend-
ant desiring delay or postponement makes a
motion upon some incidental matter, the
Court would be unable to decide the motion,
and the whole case would be continued until
the term, i. ¢., supposing that under sec, 2 of
47th Vic., cap. 8, we have any terms. The
word instruction is thus defined by Ferriére,
Dict. de Droit et de Pratique, vo. Instruction :
“Instruction se dit des procédures et forma-
lités qu'on fait pour mettre une affaire on état
d’étre jugée. Mais on se sert ordinairement
de ce mot pour signifier les procédures qui se
font depuis I'assignation jusqu’a Pappointe-
ment. Il ya méme encore des instructions

Jjusqu’au jugement définitif du procés, comme
les lettres de rescission, les inscriptions de
faux, et les demandes incidentes.” In the
ordinary acceptation instruction is defined 88
direction, preliminary proceedings, examina-
tions, proceedings, trial, from instruire to ex-
amine, to prepare for trial.

In our Code de Procédureit is true that the
word instruction is used as it is translated in
the 47th Vic., and also in the 46 Vic., cap. 26,
8. 2: Toutes causes inscrites seront instruites
which is certainly using the word in a limit-
ed sense and not giving it its full meaning

But even if you were bound by this inter-
pretation another principle comes in : Shall
we give the Act the construction evidently
intended by the legislature, or shall we re-
strict it? ¢ Qui hoeret in litera hoeret en
cortice.” It is not the words of the law, say8
the ancient Plowden, “ but the internal sense
of it that makes the law; the letter of the
law is the body ; the sense and reason of the
law is the soul.”

1donot mean to say that we can give %0
words an interpretation wholly diﬂ'erell.t
from their meaning, but the Court shall, if
it can, by giving a fair construction to &
statute, carry out the intention of the legisls
ture that enacted it. What was the inbenti'O‘l
of the legislature as expressed by 46 Vic,
cap. 26,8. 1? Every day was deemed to be &
term day to hear and try all incidents to
cause, but not the cause itself upon it8
merits. This was repealed, and now they
say you may hear and try all causes howW~
ever inscribed, and in so saying the legisls”
ture evidently did not intend to restrict, bub
to enlarge the provisions of 46 Vic., cap. 26,
and they undoubtedly, in the enactment of
47 Vic., intended that the greater should
include the less, and thatthe power to trY
should include, as it must necessarily include
(or our whole system would be a failure), th®
power to pass upon all matters incidental $0
trial. Holding this, I must declare that this
Court has power, under 47th Vic., cap. 8,8 2
sub-sec. b, to hear and determine on any
juridical day all matters incidental to the
trial of cases.

L. E. Panneton for Defendant.

S. A. Hurd for Plaintiff,
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COUR SUPERIEURE.
MonTREAL, 30 mai 1884.
Coram IDRAX:GER, J.
ErnNmst DEsrosiErs v. JosepH LESSARD.

Action en dommages—Art. 1053, C. C—Iden~
tité de la personne diffamée dansun article
de journal.

Prg curiam.  “ La Cour, etc.
_“Attendu que le demandeur, avocat de la
Clt6 de Montréal, se plaint que le défendeur,
teur du journal “Le Monde,” aurait, le 7
Dovembre 1883, publié et imprimé dans ce
Journa] et mis en circulation un article inti-
16: « Toujours le méme,” et se lisant comme
Suwit: “ Un avocat qui a pourtant eu assez de
« le.s;ons pour apprendre 4 respecter les gens,
« ent encore de s'en faire donner sur les
« doigts. 11 gétait permis de tenir des pro-
« Pos injurieux au sujet d'une dame respec-
« table, pensionnaire de Photel du Canada.
« 1 jeune homme, agent d’assurance, qui
« 0Dnaissait trés-bien la dame en question,
« 2 it taire; Pavocat persista ; alors le jeuns
« JOomme, indigné, le saisit et le for¢a d’aller
« ‘®mander pardon 4 la victime de la calom-
« 6. Aprés quelque résistance, notre homme
« dug S'exécuter, mais malheureusement, la
« Ame n’était pas a 'hotel. L'avocat descendit
« ;. OTB et courut faire sa plainte A la police;
“ 1, Y avait un assaut, mais le jeune homme
« Yestima heureux de payer $5.00 et d’avoir
. U Phonneur d’une femme sauf;
Attendu que le demandeur qui réclames
n la présente action, des dommages au
Ontant de $250, allégue que cet article était
"6 contre Iui et n’était que la suite d’un
Btéfﬂe de diffamation, d’injures et de ca-
nalmmfs Esuivi 4 son égard par le méme jour-
plll;l'qm aurait, quelque temps auparavant,
emlé un autre écrit diffamatoire contre le
Que I:’;ndeur, lequel écrit ayant été subsé-
ay ment reconnu faux par le défendeur,
TRit &t rétracté par éerit;
1 Attendu que lo défendeur a plaidé que
dos 18 rapportés dans Pécrit dont le deman-
8 plaint, sont vrais, qu'ils se sont pas-
ans un endroit public, ainsi que l'allégue
Sclaration ; que cos faits ont été publis
butnne foi, sgans malice et nullement dans
de canser du tort au demandeur ou &

qui que ce soit; que le défendeur, comme
journaliste, avait le droit de publier I'article
en question dans le but de faire voir au pu-
blic le sort qui attend ceux qui tiennent des
propos injurieux sur le compte des femmes,
en méme temps que la punition réservée a
ceux qui interviennent pour chatier les dé-
linquants que les tribunaux seuls sont char-
gés de punir; laquelle défense est suivie
d’une défense en fait ;

“ Considérant qu’il résulte, tant des cir-
constances qui ont précédé la publication de
P'écrit en question que de la publicité donnée
au proces qui aurait été jugé a la cour de po-
lice, dans lequel le demandeur était men-
tionné comme partie plaignante, que le dé-
fendeur a voulu diriger et que, de fait,ila
dirigé contre le demandeur le dit écrit ot Pa
suffisamment désigné pour que le public com-
prit que l'avocat dont il est question dans le
dit écrit, était le demandeur;

“ Considérant que l’écrit en question est
injurieux, diffamatoire et propre a nuire 3 la
réputation du demandeur;

“ Considérant que le défendeur a plaidé
que les faits allégués dans le dit écrit étaient
vrais et qu’il n’a fait aucune preuve de ces
faits ; qu’il n’est point prouvé que dans les
occasions relatées dans le dit écrit, ledeman-
deur se soit servi du langage calomnieux ou
diffamatoire qui lui est reproché;

“Considérant qu’en plaidant la vérité de
ces faits ot en n’en faisant aucune preuve, le
plaidoyer du défendeur constitue une aggra-
vation d’injure ;

“Considérant que le dit écrit a 6té publié
sans cause ni raison, se rapporte i des faits
de 1a vie- intime que le public n’a aucun in-
térét & connaitre, et que la publication
de semblables écrits constitue un abus de la
liberté de la presse et des priviléges réclamés
par la défense;

“ Considérant que le demandeur a droit &
une réparation, et prenant en considération
toutes les circonstances de la cause;

“ Condamne le défendeur a payer au de-
mandeur la somme de $50 courant, avec in-
térét de ce jour et les dépens de l'action telle
qu’intentée, distraits & MM. Lareau et Allard,
avocats du demandeur.

Lareau & Allard, avocats du demandeur.

Globenski & Poirier, avocats du défendeur.
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THE LEGAL NEWS.

-
LITERARY PROPERTY.

We are glad to see that lectures, even
when delivered orally, are within the pro-
tection of the law, and that persons publish-
ing them for profit without the consent of the
lecturer can be restrained by injunction. Mr,
Justice Kay, following the law laid down by
Lord Eldon in Abernethy v. Hutchinson (3 L.
J. 0. 8. 209, Ch.) has thus decided in the
recent case of Nicolz v. Pitman. The lecture
in question was delivered orally at a college
by the plaintiff, who before delivery had
committed it to writing. The defendant
attended and took the lecture down in short-
hand, and subsequently published it in short-
hand characters. It certainly seems only in
accordance with justice that a person who
has devoted time and learning to amassing
the necessary material for a lecture should
be protected from having it published by
any (Person who is capable of writing short-
hand. Itisto be noticed that in this case
the lecture, prior to'delivery, had been re-
duced into writing, and it was therefore con-
tended that the plaintiff had a copyright in
it, which he was entitled to have protected.
Lord Eldon’s decision in Abernethy v. Hutchin-
son (ubi sup.) however, goes further than this,
his Lordship there deciding that a person
orally delivering a lecture, even though it
has not been committed to writing, is en-
titled to an in{'unction to restrain other per-
sons from publishing it. According to Lord
Eldon there is an implied contract between
the lecturer and his audience that, while they
may make the fullest notes for their own
perspnal use, they may not publish them for
profit. Even putting aside this implied con-
tract, a lecturer might well argue that he had
such a property in his lecture, even though
it be not committed to writing, as to entitle
him to relief against piracy. A lecture which
is not committed to writing differs from a
literary composition only in the way in
which its subject-matter is conveyed to the
knowledge of the public. In the one case it
is the voice, in the other printed characters.
The language and sentiments, which are the
substance of the matter, are in both cases
the same. This case was somewhat anom-
alous from the fact that the publication com-
Plained of was in shorthand characters.
This was somewhat relied upon by the de-
fendant, but the learned judge, not unnatur-
ally, refused to be influenced by a circum-
stance, the only practical effect of which is
to limit the number of readers of the publi-
cation.—Law Times.

GENERAL NOTES.

Within the past year, no less that twenty-five rail-
way companies, Whose aggregate share capital and
debt exceed $550,000,000, have gone into the hands of
receivers. An application for the appointment of a

receiver for & railway company, is no longer & rar®
proceeding in our courts ; mismanagement may account
for this fact in a large degree, but it is no doubt als
very largely owing to the rapid multiplication of rail-
roads in sections of the country where they are hardl¥
able tosecure the business that warrants the outlay ©
the capital required to construct and operate them at
a profit. The coming question with regard to railwa¥y
management involves the classification of passengel
traffic as already adopted in Europe, which will result
in cheaper travelling to the public and regular 8p
larger dividends to railway shareholders.— Buffale
Transcript.

It not unnaturally surprises many persons that the
coins of the realm may legally be melted down and de”
voted to less dignified uses ; but the practice was uP”
doubtedly legalized by 59 Geo. III c.49, s. 11, whe?
melting and exporting were treated together, and bot
expressly permitted. That statute repealed 9 Ed¥:
IIL, by which the melting of *sterling half: -penﬂl?'
or farthings” was forbidden; 17 Rich. IL., ¢. 1, #
virtue of which ‘““no groat or half-groat” was to
melted ; and 13 Charles IL., by which the same Pr%
hibition was extended generally to current silver
There appears to have been no statute forbidding ‘l"°
melting of gold coin, but this was specially allowed ‘f’
the Act of 1819; and although the act is repeale
cannot be said to be an offence at common law for ®
man to put his own gold or silver into the melting Po
because it happens to be stamped with an impressi®
of the Sovereign’s head. If that consideration W"‘f,
sufficient, it would be a misdemeanour to light on®
cigar with a sheet of postage stamps. The ille&'*‘l‘l
of melting coin is as old as the Lex Cornelia, Wh‘,.
forbad melting as well as debasing and * washinf’é
but according to modern ideas the subject is allo
to test practically whether the sovereign is worth
weight in gold by turning it into Birmingham jewellery’
notwithstanding the disrespect shown to the Quee?
image and superseription.—Law Journal.

The following case of liability for an ill-disw:;‘:
cat is noted in the Law Journal (London):—* At 1.
Marylebone County Court, on May 19, before Mr. H o
Stonor, in the case of Tedder v. Macleod, the leﬂf"m,
judge, in giving judgment,said: In this case the pI8%:
tiff claims £2 as damages for the destruction of cer’ \
chickens of a valuable kind by the defendn.nf’s"’
which, it was proved, was of a peculiarly mischiev®
disposition, and had on previous occasions destro¥ |
gsome chickens of the plaintiff to the defends?
knowledge. The chickens in question were kept 18 1bo
inolosure of wire which the plaintiff had raised t0 '
height of soven feet in order to protect them 8&
this very cat. Now in the case of Read v. E'dwa‘ "
Law J. Rep. C. P. 31, Mr. Justice Willes was e“‘“:,bt
of opinion that damage done by dogs or by cats ¢! ela
to be regarded in the same light, and he there
that the owner of a dog of a peculiarly milch‘evi "
disposition and having a propensity for the deéf“w
of game, to the knowledge of the owner, wllw_h
destroyed young pheasants reared under domestic " oty
in a wood, and therefore with little or no proteot!
was liable for the same, and it appears to me t! ant
present is a much stronger case against the defer sob
and that the plaintiff is clearly entitled tos ¥°
for the damages claimed. Judgment accordinsly”




