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VOLUME III.

THE QUEEN v. MchONALD.

Criminal law— Evidene Vlwitexibility Confession Inducement
by a person in authority  Confession obtained by false statement,
Evidence of an alleged confession made by a person th a constable,
who charged him with stealing letters from a post oflice box, was
held not adunssible inasmuch as it appearved that the alleged con

fession was induced by the statements of the constable that *
letters have been put in the box ™ (which was falser, “and you
must not think they were not watehed ™ : and * you may as well
tell us as have it come out in a Court of s

| Scorr, J.. November 1oth, 1806

The prisoner was charged with stealing a post letter
from a post oflice hox, it being supposed that he had a key
to the box. Previous to the prisoner’s arvest Mr. Phinney, a
post oflice inspector,  accompanied by a sergeant of  the
North-West Mounted Police, who had acted as a detective in
the case, called on the prisoner at his house, and at the trial

the Crown proposed fo prove by the sergeant a confession of

guilt made by the prisoner on this occasion,
On cross-examination of the sergeant by counsel for (he
prisoner as fo inducements held out to the prizoner, the wit-

ness said that the prisoner knew he was a detective; that he

VOLOHL T, L keS|

Statement
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infroduced Mr. Phinney as an assistant-inspector in the post
office department: that Mr. Phinney opened the conversa-

tion hy saying, ** Well, I've come to talk over mail matter.
There has heen some mail missing from Dr. [.'s box, and as
you have the key, I want to know what you know about it.”
The prisoner replied, “1 have not had the key for over two
Mr. Phinney

»

years, and I don’t know anything about it.
then said, * Mail has been taken out of that hox and we have
very strong evidence that you are the party that took it.”
The prizoner still denied it.  Mr. Phinney said, * 1 don’t he-
lieve you. Decoy letters have heen put in the hox and you
must not think that they were not watched.”  The witness
could not swear that My, Phinney did not say, ** There is no
use your denving it you were scen taking the letters out of
the hox.™  The witness said that Mr. Phinney used words to
ihis cffect:  * You may as well tell us what yvou did with

those letters as to have it hrought out in a Court of law.”

Argument was then heard as to whether the evidence of

the alleged confession could be received.

John R. Costigan, Q.C., and . J. Nolan, for the prisoner,
cited Regina v. Thompson,' Bew v, Mills? Regina v, Warring-

Jorm,”,

A L. Siflon, Tor the Crown

Scorr, W, (having veserved his raling till the following
day).—1I have carefully considered the arguments of counsel
with regard to the admissibility of the evidence of the al-
leged confession, as well as the cases which have been cited,
and have come to the conclusion that such evidence cannot
be received.  According to our law a confession, to he re-
ceivable in evidence, must he free and voluntary, and the onus
lies on the prosecution to prove that no inducement has heen
held out or threat made. In thiz case it was proved that a

O Times T, R, AS5; 26 CL & P 146 215 Jour, 318, 2 Den, C. C,

HTn.




. | THE QUEEN V. M'DONALD.

person in authority said to the accused, * You may ¢

well tell us as have it come out in a Court of law,” which
may be fairly interpreted, “1f you don’t tell us it will come
out in a Court of law.” Moreover, the accused was told that
he had been seen taking letters, which was a missiatement,
there being no such evidence adduced, and the Crown prose-
cutor having admitted that there was no such evidence to
adduce.  This looks like attempting to obtain a confession
by false pretences, and was most improper and unwarranted.

I must decline to hear any evidence of the alleged con-

fession,

THIE QUEEN v. WHIFFIN.

Convietion Several offences — Inclusion where statute authorizes
joinder in information—~Form of conviction—Unauthorized pun-
ishment— Hard labouy tmended conviction Varation from
minute of adjudication—Review of cridence on certiorari for pur
poscs of amendment—ANdjudication de novo—Ewpercising magis

trates’ discretion—Cogts in certiorari proceedings.

The Liquor License Ordinance (C. O, 1898 ¢, 89, s. 102) expressly
provides that several charges of contravention of the Ordinance
ommitted by the same person may be included in one and the same
nformation or complaint,

Where the magistrate adjudges the aecused guilty upon each charge
It is not necessary that separate convietions should be drawn up:
ind the fines may be imposed in and by one and the same convic
tion, which may also adjudge a forfeiture in vespect of each offence,
Where on a summary convietion the magistrate imposes imprison
ment at hard labour on default in paying the fine upon a charge in
respeet of which the law does not authorize hard labour to be im
posed, the magistrate may return to a certiorari an amended con
vietion omitting the unauthorized part of his adjudication, and the
amended convietion will not be bad by reason of such varianee from
he original adjudieation,

\ conviction in due form will not be quashed because it is founded
won o minute of adjudieation which does not disclose an offence
n law, if the Court is satisfied upon perusal of the depositions
that the offence for which the formal convietion was made was in
fact committed.

Judgment,

Scott, J.
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4, Under Criminal Code, sec, 880, the Court may adjudicate de novo
on the evidence given before the magistrate in cases removed by
certiorari; but the Court should not amend a conviction if in so
doing it has to exercise the discretion of the magistrate,

=

Where a magistrate returns an amended convietion in certiorari
on is sustained only by reason of the
amendment  costs of  the certiorari proceedings should not be
awarded against the applicant,

proceedings and the convie

| Roveeav, J., May 1jth, 1990

Application to quash a conviction against one Alfred E.
Whiflin, who was convicted on the Hth July, 1899, of having
unlawlully  sold intoxicating  liguor withont a license and
having kept intoxicating liquor for the purpose of ale with-
out a license on the following grounds:

1. That the conviction was bad in law inasmuch as it
was for two offences. 2. "That the said convietion was had 1
law inasmuch as it imposed havd labour m default of pay-

ment of the fine imposed or of suflicient distress. 3. That

the conviction was bad in law inasmuch as it varvied [rom the
winute of adjudication. 1. That the minute of adjudication
did not. disclose the commission of any offence in law.

The minute of adjudication was in these words: ** It is
this day adjudged by the Court that the accused Alfred E.
Whiflin he convieted on the charge of selling intoxicating
ligquor and of keepmg the same for sale, and that the ac-
cused Alfred 1. Whitlin he fined the sum of fifty dollars for
each offence and the costs of the Court, five dollars and
thirly-five cents, and in defanlt of payment to two months’
hard Tabour in the guard room at Maple Creek, at N. W
Mounted Police.”

The original convietion provided for distress and sale of
defendant’s goods, and in defanlt of suflicient distress two
months” imprisonment at hard labour.  In the amended con-
vietion the provision as to distress and hard labour was
omitted.

James Muir, Q.C., for the Attorney-General.

R. B. Bennell, for the defendant.
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[May 14th, 1900.)

Rovreav, J—Under s. 102 of ¢. 89 of the Consolidated
Ovdinances several charges of contravention of this Ordin-
ince may be included in one and the same information or
complaint, and under sec. 106 convictions for several offences
may be made although committed on the same day. The
amended conviction returned into Court adjudged “the said
Alfred B, Whiflin for each of his said offences to forfeit and
pay the sum of fifty dollars,” which the Justice of the Peace
was authorized 1o do under said see, 106. Unless there be a
statutory prohibition several offences and penaities may be
neluded in one conviction: R. v. Swallow.!

The sccond ground of objection has been remedied by the
imended conviction,

The third ground of objection is that the convietion is
bad in law because it varies from the minute of adjudication
nasmuch as the minute of adjudication imposed imprison-
ment at  hard labour, which is not authorized by the
Ordinance, and the amended conviction imposes only im-
prisonment,

I am of the opinion that in view of sec. 889 of the Crim-
nal Code and the late decisions given in cases similar to
thig, a Judge has power to amend a convietion if it follows
the adjudication in imposing imprisonment at hard labour,
while the magistrate was only authorized to award imprison-
ment without hard labour. At all events, according to num-
erous decisions the magistrate has certainly the right to omit
such an error in his formal conviction. This is what he did
in-this case. Amongst other cases 1 may cite the following,
which are very much in point: Reg. v. Harley,* Reg. v. Rich-
ardson® Reg. v. McCay.*

As to the fourth ground, I am of the opinion that this
ground is not tenable now in view of sec. 889 of the Crim-

'8 Term. Rep. 284; 20 O. R. 481; *20 O. R. 514; *23 O. R.
142

Judgment,

Ronlean, J.
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Ronlean, o
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inal Code, which says that “No conviction or order made by
any Justice of the Peace shall be removed by certiorari, or be
held invalid for any irvegularity, informality or insufliciency
therein, provided the Court or Judge hefore whom or which
the question is raised is upon perusal of the depositions
satisfied that an offence of the nature described in the con-
viction, order or warrant has heen committed, over which
such Justice has jurisdiction, ete., ete.” This, no doubt, gives
me the right to adjudicate de novo on the evidence given
hefore the magistrate.  But I may add that 1 am of the same
opinion as that expressed in Ka p. Nugent® that the Court
should not aniend a conviction il in so doing it has to exer-

cise the diseretion of the magistrate: also that where the

only penalty authorized has heen imposed, but with an un-

authorized addition, the latter may be struck out on amend-
ment after its return under certiorari.

For these reasons this application is refused without
costs, My reason for not granting costs is that costs of cer-
tiorari proceedings arve not usually given where the convie-
tion is amended and aftivmed in the amended form: R, v.
Higham.*

Amended convielion affirmed.

*1 Can. Cr. Cas. 12; 6 El. & Bl ¢ 1 201, 3. M, C. 116.




PHE QUEEN Y. CHARCOAL,

THE QUEEN v. CHARCOAL.

law— Bvidence —Confession—Inducement—Person in auth.
orityBurden of Broof-——Indians— Indian agent,

Criminal

If upon o proposal to give evidence of an alleged confession the
question is raised whether it was made by the accused to a person
in anthority and induced by a promise of favor or by menaces or
under terror. the onus is on the Crown to show afliematively that it
was not so indueed.

Reging v. Thompson,' followed,

An Indinn agent, an cr officio Justice of the wee, under general in
struetions tr advise the Indians of his reserve, who was in fact
in the habit of interviewing Indians of the reserve charged with
olences with a view to aid them in their defence, is quoad the
Indians of his reserve, a person in authority,

Quwre, whether o confession by an Indian to the Indian Agent of
the Reserve to which the Indian belonged would not be a privileged

communication,
[Court in bank, Yareh 5th, 1897

(rown case reserved by Scorr, J.

Reginald Rimmer, for the accused, instructed by the
Department of Indian Affairs,

1. ', Johnstone, for Attornev-General of Canada.
| March Hth, 1897.]

Wermore, J.—The prisoner was convicted before my

brother Scort and a jury of the murder of another Indian

called  Medicine-Pipe-Stem-Crane-Turning.  The murdered

man was found in a house on the Blood Reserve on the Belly
River near Fort Macleod,  Ile l'\illl‘ll”_\ had heen murdered
by some person.  The only evidence connecting the prisoner
with the murder was an admission made by him to Robert N.
Wilson, who at the time was acting as interprefer to James
Wilzon, the Indian Agent on the Blood Reserve, to which the
prisoner belonged.  After the prisoner was arrested on the

Statement,

\rgunient,

Judgmens,
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barge and while he was a prisoner he was interviewed by
Wilson, the Indian Agent, through Robert N, Wilson, the in-
terpreter, and made the following statement: =1 killed the
policenan and killed him well. 1 also killed a hoy up the
river, bt T did not shoot the policeman at Lees Creek, Those
who aceuse me of that erime lie about me. What 1 have dong
I do not deny, I do not hide. 1 do not like people to aceuse
me of crimes | did not commit.”™ Wilson, the Indian Agent,
then asked the prisoner, ** Where did you kill the boy, inside
the house or out,”™ to which the prisoner replied * outside.”
He was then told that the body was found inside and was
asked il he did not Kill him inside, to which he replied, *No,
I killed liim outside.™  Mr. Wilson then a<ked him, * Where
did you Kill the man, near the house or helow the house or
where " Prisoner replied = Bevond the house.™ Prisoner wa<
then told that the body was found inside the house and that
it was helieved that the young man was killed there, and he
was to recollect where the Killing took  place, to which he
finally replied, = Ask my wife, she knows all about it and
can tell it all to you, my memory is not clear.”™ The part of
this admission which it is claimed admitted the murder of
the Indian man ** Medicine-Pipe-Stem ™ hy the prisoner was,
“1 also killed a hoy up the river.” The murdered man was
about 235 vears old: the prisoner is a much older man, and
the only evidence which pointed to the fact that the prisoner
had reference to the murdered man was he fact that the

man was found murdered at the place I have stated, and the

following facts testified to hy Robert N. Wilson, namely,

that Indians of the prisoner’s tribe are from superstitious
notions not in the habit of mentioning the names of deceased
personal acquaintances in ordinary conversation, if they can
avoid ity that middle-aged and elderly Indians are in the
habit of speaking of any young man whom they have known
from hoyhood as a hoy, and that the prisoner and the inter-

preter both reside on a point on the Belly River helow the
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<cene of the murdered man’s death. The evidence of Robert
Wetmore, J)

N. Wilson as to the admission in question was objected to.
Before it was received Robert N. Wilson, the only wilness

who gave evidence of the admission, te-tified as follows:

“ Neither during the conversation nor at any other time be-

fore, did 1, to my knowledge, nor did any one else, make any

threat or hold ont any indueement to him to procure him to

mahe o statement in regard to the killing.”  On cross-exami-

nation he testified as follows: ** At the interview [ was aet-
ing as interpreter to Mr. Wilson, the Indian Agent. In the
first instance the interview was hetween Mr. Wilson and the

prisoner through me as interpreter. I do not rememler the

opening of the conversation. 1 did not ask him about the

shooting, 1 do not remember telling him that he need not

be afraid, a< we were not policemen. As far as | can remem-

her any statement he made was entirely voluntary.™  The

carned Judge then put the following question: * Assuming

that prisoner did make any implicating statements, can you

state from what occurred why he should have made such a

statement,”  Answer: 1 think it was because he was in

the hoasting mood at the time.” The learned Judge then

put the following question: *From your knowledge of

Indian character can you state whether they are in the habit

of hoasting of acts which were never committed by them?”

\nswer: * 1 would say they are not.” The evidence was then

admitted subject to ohjection, by which I mean the counsel

for the prisoner still pressing his objection.

After the evidence was admitted, Robert N. Wilson in

cross-examination testified as follows: “ 1T was rather sur-

prised when he started on the subject of his erime, as they
had no connection with the previous subjects. 1f Mr, Wil-

son had said anything to him to induce him to speak about

his erimes 1 would have remembered it. I do not remember

whether he stated why he had killed the Indian, but I would

not swear that he did not make any statement as to his mo-
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tives,” After the admission was received, James Wilson, the
Indian Agent, was called and examined by the Crown, and
testificd as to what occurred at the interview in question as

follows: =1 am instructed to act as legal adviser to Indians

under my jurisdiction,  As a rule I always (ell them that I

am here as their adviser to help them. 1 remember heing in
the guard room and having a conversation with prisoner
through Mr. Robert Wilson as my interpreter. 1 heard his
evidence with reference to that conversation and what took
place there. I believe that he faithfully interprefed hetween
us. I am not prepared to say 1 did not hold out any threats
or inducements 1o get the prisoner to make a statement. 1
am not prepared to contradict him when he =ays that no
threat or inducement was held out, and the prisoner’s state-
ment as to killing was a volunfary one.”™  On cross-examina-
tion he stated: =T as a rule always look after the defence
of Indians of my reserve who are charged with offences.
They all understand that I do that. They have heen repeat-
edly told so.  When necessary to retain advocates to conduet
such defences T have always assisted them in the defence
and in procuring evidence. 1 always interview the aceused
before the trial i possible. 1 make a rule to tell Indians
&0 charged (hat what they tell is to their henefit to assist in
their defence. 1 do not remember whether T told prisoner
that at the time of the interview at which Robert N. Wilson
acted as interpreter. 1 procured the interview for the pur-
pose of assisting him in his defence,”

At the close of ihe case the counsel for the prisoner ap-
plied to have the evidence of Robert N, Wilson as to the ad-
mission struck out, which the learned Judge refused. The
fearned Judge reserved three questions for the consideration
of this Court ;

Ist. Whether the admission was properly received ?

2nd. If properly received whether from what subse-

quently appeared it should have heen struck out ?
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3rd. Whether the evidence is suflicient to support the
conviction?

I am of opinion that the evidence should have been
struck out. The authorities are abundantly clear that an
admission of guilt made by a party charged with an offence
to a person in authority under the inducement of a promise
of favour or by menaces or under terror, is inadmissible. This
is so clear that it does not require authority to be cited in
support of it. Whether if the promise or threat is made by
a person not in authority that is sufficient to reject the admis-
sion it is not now necessary to decide, hecause I am of opinion
that James Wilson, the Indian Agent, was quoad the Indians
on his reserve a person in authority. In the first place he is
appointed by the Governor in Council to carry out The
Indian Act (R. 8. C. ¢. 43) and the Orders in Council made
under it (see s, 8, s.-s. 3 of that Aet), and in the second
place he is ex officio a justice of the peace: see 53 Vie. 1900
e 29,8 9.

Assuming the rule which provides that such admissions
to perzons in authority should not be admissible if made
under the inducements mentioned to be sound in prineiple
(and the contrary cannot be now held), I eannot conceive of
a case where it ought to be more strictly insisted on than as
between an Indian and the Agent of his reserve. 'These
Indians are, for the most part, as we who reside in the Terri-
tories know, unacquainted with the Inglish language, or but
imperfectly acquainted with it. The rules and prinicples of
British law, or upon which it is administered, are not familiar

to them, and when a serious matter arises such as has arisen

in this case, they must be largely dependent upon the Indian

Agent who is over them for assistance and guidance. So
we find it stated in evidence in this case by James Wilson, the
Indian Agent, that he is instructed to act as legal adviser to
Indians under his jurisdiction, and that he always interviews
the accused before the trial if possible. I do not wish to be

11
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understood as holding that communications made by an
Indian to the Agent under such circumstances are privileged.
1t is not necessary to hold that for the purposes of {his case,
and 1 therefore express no opinion on that que<tion. But I
do most imhesitatingly hold that a confession made to such
an Agent under the inducement of a promise or of a threat
or menace is not admissible.  The character of the induce-

ment to render the admission inadmissible may be of a very

<light character.  An admission obtained under the follow-

ing inducement, * You had better tell the truth, it may he
hetter for you,”™ was held inadwmissible: Reg. v. Fennell?

It was urged, however, that in this case no positive evi-
dence that an inducement was offered was proved.  This is
true.  But while I do not rale that if an admission of the
accused s admitted in evidence without the question heing
raised whether it was made under some inducement or
threat, 1 do hold that if that question is raised, the burden
of proving that it was not made under an inducement or
threat is on the Crown and not on the prisoner. This ques-
tion was discussed in a \:-r.\ recent case in England, decided
in 1893, Reg. v. Thompson,' in which Cave, J., giving the
judgment of the Court, lays it down that it is the duty of
the prosecution to prove “in case of doubt that the prisoner’s
statement was free and voluntary,” and in concluding his
judgment, referring to the evidence on whieh it was sought
to put in the admission, he says: *In this particular case
there is no reason to suppose that Crewden’s evidence was
not perfeetly true and accurate, but on the broad, plain
ground that it was not proved safisfactorily that the confes-
sion was free and voluntary, I think it ought not to have
been received.”

So that in this case I say that in view of the testimony
given by James Wilson it was not proved satisfactorily by

50 L. 1. M. C. 126;

T42; 14 Cox, €

7Q. B. D 147; 44 L. T. 687;: 20 W. R.
C. 007; 45 J. P. 312.
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the testimony of Robert N. Wilson that {he confession was
free and voluntary, and therefore the admis=ston ought to
have been struck out. 1 will not repeat the evidence which
I have quoted beyond this, that James Wilson swore that he
made it a rule to tell Indians so charged that what they tell
is to their benefit to assist in their defence, and that he is
there as their adviser to help them. Now, while there is no
positive evidence that this or anything to that effect was
stated to the prisoner in this case, it is not to my mind satis-
factorily established that it was not, and the onus of estab-
lishing this ig on the Crown.

Robert N. Wilson swearing that he does not remember
this and he does not recolleet that, is not suflicient. In
my opinion Robert N. Wilson’s testimony on cross-exam-
mation that if the Indian Agent had said anything to
the prisoner to induce him to speak about his erimes he
would have remembered it, will not help the Crown for
WO reasons, First, because his previous evidence shews
that  his memory as to what took place is not very
accurate or  reliable, and in  the second place, what
would in law be an inducement might not strike the Wilsons
as such. I do not wish to be understood as drawing too close
lines around the question of the admissibility of such admis-
siotis bevond what is laid down in Reg. v. Thompson.' But
in this case, in view of Mr. James Wilson’s evidence as to his
usual course in such cases and Mr. Robert Wilson’s want of
menory or rather want of positiveness, I am of opinion that
the Crown failed to establish satisfactorily what was neccs-
sary to allow the evidence of the admission to remain on the
Judge's notes,

As without this admission there was no evidence to con-

nect the prisoner with the murder, the conviction must he

quazhed. 1t is not therefore necessary to express any opinion

as to the other questions reserved hy the learned Judge.

Ricuarnson, Roveeav, and McGuire, JJ., conenrred.

13
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MORTON v. BANK OF MONTREAL.

Lppeal Sceurity for costs Npecial circumstances — Poverty—Ea-
tension of time.

The Judicature Ordinance

Ordinanee No. 7T of 1N
1 costs shall be required in'
motions in the u;
stanees stuch s

L Goof I8DS, s, S04, as amended by

8. 7, provides that: * No security for

ipplications for new trials or appeals or

ure ol appeals, unless by reason of special circum-

urity is ordered by a Judge upon application to be
made within fifteen days from the service of the notice of motion,
application or appeal,” .

The defendants succeeded at the trial.

The plaintifl served notie
obtained an ce parte

of appeal, and at the expiration of 37 days
o extending the time for filing the appeal
books.  This order was obtained npon an affidavit of the plaintiff
to the eiteet that owing to poverty he had been till then unable

o to procure suflicient means to meet the cost of printing. On the
';l foll wing day the « took out a summons to extend the
il time for applying for security for the costs of appeal, and for an
‘H‘ order for security.  The defendants’ application was founded upon
i | the plaintiff®s said athidavit, and a further affidavit to the effeet

that the sheriff was prepared to return ** nulla bona ” the execution
against the plaintifl for the taxed costs of the action.
T Now Judicature Ordinance C. O, 1808 ¢, 21, R. 502,
On a reference to the Court in bane, it was
B Held, o1 that, inasmuch as the defendants’ delay in applying for
an extension of time within which to make their applieation for
security for costs of appeal had not prejudiced the plaintiff, the
extension should be granted,
(20 That the plaintiff’s poverty was a * special cireumstance ™ en
titling the defendants to security for the costs of appeal
[Court in bane, June Sth,

7.

Statement Summons on bhehalf of  defendants to extend time for
{ moving for security for costs of appeal and for such security
referred by Riciarnsox, J., to the Court in bane,

\rgiment Ford Jones, for defendant.

John Secord, Q.C., for plaintiff,

[June Sth, 1597.]

Ll Rovrear, J—This is a reference made by RicHarp-

soN, J., for the opinion of this Court, whether an order
should he made extending the time for the defendants to

apply for an order for security for costs under sec. 504 of

The Judicature Ordinance and also for security.

|
!
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The material upon which this application is based is the udguient
plaintifl’s poverty, and an application shewing {hat on 15th Rouleaw, .

\pril, 1897, an excention for costs taxed to the defendants

n the action had been placed in the sheriff’s hands, whose
only return if cailed for of that writ, would he nulla bona.

I'he section of The Judicature Ordinance under which
this application is made reads as follows: * No security for
osts shall he required in applications for new trials or ap-
peals or motions in the nature of appeals unless by reason
of special cirenmstances such seeurity is ordered by a Judge
upon application {o be made within 15 days from the ser-
vice of the notice of motion, application or appeal.”

One question to deeide is whether the * special circum-
stances " are such as to entitle the defendants to demand
scenrity for costs,

As the same words “special cireumstances” are used in
the English Rule, as well as in the above section, 1 think that
our Legislature intended to give to them the same meaning
and force as the meaning and force given fo these words in
England.

D ve Teory Hankin v, Turner' it was decided that the
insolvency of the appellant is prima facie a suflicient reason
for ordering him to give security for costs, though in some
cases the Court may not order him to do so.

In the present case the only evidence we have hefore us
15 that the appellant is poor and cannot even pay the costs
of the judgment obtained against him and appealed from.
There is no ofher special circumstance alleged and proven.

The case of Farrver v. Lacy, Harlland & ('0.* is in my
opinion still stronger in favour of the defendants (han the

previous case.  An execution was put in, the affidavit filed

100, D, ¢ ¢ W 1 W.R, 20, %28 C. D. 482; b4
L. J. Ch 808; 52 I, T. 38: 33 W. R 205
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I Audgment. on hehall of the respondent stated as a fact that it had pro-
lj' Roulean L yueed nothing, and the deponent went on to say that he was
i informed by the sherifl’s officer that there were no assets.
t Upon that statement of facts, the appellant was ordered to

il give security for costs,

In Harvlock v. Ashberry Jessir, MoR. said that he con-
sidered that it was now the settled practice, if the respon-
dent asked for it, to require sccurity for costs to he given

by an appeliant who would be unable through poverty to pay

the costs of the appeal, il unsuecessful, without any other
special eircumstances,
In the present case, as 1 have already said, there is no

other circunistance shewn except the poverty of the appel-

W lant and his inability to pay the costs already ineurred.

The same ruling appears to prevail also in the provinee

108 | of Ontario. In the case of Donnelly el al. v. \mes el al.}
r j it was decided that, when two ol the plaintiffs resided abroad,
it and the other two who resided in the provinee had no pro-
4" } perty exigible under execution, the taxed costs of the Court

below being unpaid, and exeeution therefor having heen re
turned nulla bona, the appellants should he ordered to give
security for costs,
In all the cases cited, T fail to see one case where undor
the same cireanmstances as this ease, sceurity was not orderel
| when asked for,

As 1o the other hranch of the case, as the learned Judge
found that he was *satisfied that the delay in applying was
owing to the fault of the defendants” advocates, for which as
plaintif”s position was not prejudiced, the defendants onght
not 1o he shut out,”™ T am of opinion that under that finding
the order might have heen made.

My opinion is ithat the time applied for hy the defendants
should he granted, and the order made that the appellant

O CO I 8081 LS Ch 96 45 L, T, 602, 30 W. R, 112, 17
0. . R, 106,
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should give security for costs, and the learned frial Judge

should he so advised.
Wersork, McGuike, and Scorr, ., concurred,

Ricuiarpsoxn, J.—The order will now he made as indi-

cated. Costs will be costs in the appeal to the suceessful

party.

WENT v. AMES HOLDEN & ('O, kT AL

Interpleader— Form of isaue Evidence Fraud Ldmissibility of
cvidence of frand— Garnishee  proceedings— Husvand and wife
Eremptions,

Laoaninterpleader issue between the wife of the execution debtor and
the execution ereditors in which the question was v hether the goods
seized by the sheriff were then the property of the wife as against
the execntion ereditors, the trinl Judge found and the Court in bane
sustnined his finding, that the goods or their purchase price heing in
veality the property of the husband, had been frandulently rransfer
red by the husband to the wife and therefire were the property
of the «xecution creditors against the wife,

Held, Wernore, J., dissenting, that notwithstanding the decision of
the Supreme Court of Canada in Donohoc v. Hull} evidence of
frand as affecting the question of property was admissible on the
issue,

Per RICHARDSON and MCGUIRE. JJ., the decision of the Supreme
Court of Canada in Doenohoe v. Hull' was not applicable: it was
mot intended or contemplated to apply where, as in an inter-
pleader issue, the question is whether or not a sale or transfer of
goods ix a mere sham or device to defeat execution ereditors,

Per Scorr, J-The decision of the Supreme Court of Canada in
Donohoe v, Hull,' extended only to proceedings by way of attach-
ment of debts, in which, in order to enable the judgment creditor to
suceeed, it must appear that a debt exists for which the judgment
debtor might have brought an action against the garnishee,

Frandulent transfer of exemptions discussed.

[Court in banc, December 11th, 1897,

MRCR(
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I'rial of an interpleader issue at Calgary hefore Rouv-
LEAU, o,
I'he formal issne was as follows:

Mary Jane West aflivms and Ames Holden & Coo and J.
W. Peck & Coodeny that certain goods and chattels, to wit:
the goods which were in a certain store huilding situate on
jots 3 and 4 i block 1, Innisfail, plan L, in the Judicial Dis-
trict aforesaid, and on the Sth day of March, 1896, seized in

execution by the sherift of the Northern Alberta Judicial

Distriet under the two several writs of fieri factias issued out
of the Supreme Court ol the North-West Territories North-

ern: Alberta Judicial District, the 2nd day ol \pril, 1895,
and on the 20th day of August, 1895, respectively directed
to the said sherifi, for the having of execution of two several
Judgments of that Court recovered by the said Ames Holden
& Co.and J. W, Peck & Co., respectively, against one G, W,
West, were, or some part thereof was, at the time of the said
weizure, the property of the said Mary Jane West as against

the sasd Nmes Holden & Co,, and J, W, Peck and Co,
MeCaul, Q.. for the |-i;|'|||vl1'.

WeCarthy, Q.C., for the defendants,
| February 20th, 1897,

Roveear, Jo—"This ig an interpleader issue.  The ques-
tion to be teied is whether at the time of seizure by the
cheritlh under the writs of 7. fa. in the suits of Ames Holden
& Coon, G W West and J. W, Pecke & Co, v, G W, West, of
the voods so seized, the said goods were the property of the

claimant Mary Jane West, against the said Ames Holden &

Co.oand J. W, Peck & Co., exeeution ereditors

For the purpose of applying the Taw oo this case,

mportant to review the lacts
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On the drd Octoher, 1891, the Calgary Hardware Co.

Romlea, o

Were i possession of G. W. West's stock-in-trade which they

badd bonght at a sale under a chattel mortgage to one
sharples, On that day the Calgary Hardware Co. sold the
stoch-in-trade to Mary Jane West for the sum of $800, and
shecontimued 1o carry on the husiness under the name and
tvle of = The Ranchers” Supply Store.” 1t appears hy the
dence that Mrs. West got about $100 from her husband
v enable her to purchase the said goods from * The Calgary
Hardware Co.” e gave her besides the building in which
e store was kept, and which Mrs. West herself values at
out 500, Afterwards Mrs, West removed that building

v her lots in the new townsite,
[ pon this statement of - facts, can the plaintiff claim
as hier own property separate from her husband ?
I cannot find any law to sustain such contention. The
Ranchers” Supply Store was purchased with G. W. West's
ile dispossessed himself of evervthing in favour of
wile, althongh he was heavily indebted at the time to
ral creditors, and out of the proceeds of the said goods
West removed the house which her husband made her
esenlof, and improved the same, and afterwards got a
L1000 on the property.  There is no doubt that
mder this issue G. W, West’s creditors cannot elaim the lots
nd the building: but T am of opinion that they can claim
the goods seized as )u'lllj_" the _‘_'nm|~' of G. W. West, hecanse
evowere originally bought with his money, and with the
rocecds of the original goods. 1 do not see how 1 can apply
Ordinance No, 20 of 1890 (respeeting the personal property
£ Married Women) to this case. If 1 did it would be sufli-
ent in the future for a man to give all his property to his
ife and refuse to pay his ereditors, Such gift would be illegal
[ quoad his ereditors, and a man cannot shelter him-

that way and refuse fo pay his just debts, T do not
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think the case Donohue v, Hull' goes so Tar as tosay that on
an interpleader issue ol property or no property it cannot
shewn that a party has transferred his goods and chattels
for the purpose of sheltering himself from the payment of
his creditors, That case held that in the ease of a fraudulent
transfer of  land, the Sapreme Court of the Territories,
though exercising the functions and  possessing the powers
exereised and possessed iy a Court of Equity, could not, in
these statutory proceedings, grant rvelief: that that could be
obtained only by a suit in equity.

In this case the ||l|1'~l|n|| i~ not one of setting aside a
convevance of land, but whether the goods now seized are the
goods of the claimant or the goods of the execution debtor.
Under the evidence I must necessarily find that the goods
were the goods of  the execution debtor and  uphold the
seizure i tis case,

The judgment of the Court will be therefore in favour

of the defendants, and the plaintift™s claim is dismissed with

Irom this judgment the plaintiff in the issue, Mrs. West,

the claimant, appealed.
The appeal came on to he heard on June T, 1897,
P MeCarthy, Q.C.. for appellant.

J. B Swith, Q.C., Tor respondent,

| December 110h, 1897.]

Wiervore, J—-Taking the whole evidence in this case
into consideration 1 think there was ample (o warrant the
learned trial Judge in finding that there was a covinous and
fraudulent scheme on the part of the plaintill and her hus-

hand to purchase the stock in trade for The Ranchers Sup-

ply Store. with her hushand™s means and property, and to
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carry on the business under her name as nomimal owner so

45 to hinder the husband’s creditors: that under such scheme
the stock in frade was accordingly purchased and the husi-
ness carried on, but that as a matter of fact the husiness was
the business of the hushand, and the stock in trade his. This
i~ as | conceive, what the learned trial Judge found in effect.
If, however, I am in error as to his o finding, that is the way
the testimony impresses me, and 1, as a member of this Court,
<o find, as 1 am at liberty to do under sec. 509 of The Judi-
ature Ordinance.  Fraud seems to have been in the minds
of these people from the very commencement of the trans-
wtions relating to the matters in guestion.  For some time
previous and down to some time between the 1st of August
md the 1th October, 1891, the husband had heen carrying
on business in the building hereinafter mentioned and with

stock in which was comprised the stock, ete., purchased
from the Calgary Hardware Co., as also hereinafter stated.
I he husband was indebted to the defendants in this issu:
and to others, and was either insolvent or had it in his mind
1o defeat his ereditors, it is hmmaterial which, T'he build-
iy at this time was located on some lots helonging to the
fiusband in what is called the old townsite of Innisfail. One
Sharples had chattel mortgages on the stock in trade in this
milding and on the book debts.  Some time in August, 1891
(Just what time in August does not appear), West, the hus-
hand, went to the coast, and just about the same time the
raudulent scheming of himsell and his wife commences,
West, when he started for the coast, must have heen aware
that the beginning of the end of his business was approaching.
Before he left he gave his wife his promissory note in her
favour and antedated it several years. There was no valu-
able congideration given for thig note (I will refer hereafter
1o the consideration moving from the wife {o the husband,
which was attempted to be set up as supporting all these

ransactions and (ransfers hetween t(hem.)

Judgment
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Judgment The wite, the plaintfl in this issue, brought an action
Wetmore, b pagipst her husband on this note.  This action, as ap-
pears by the recital in  the chattel  mortgages  from
West  to the plaintilf, was  commenced on the 2hh
Aungust, 18014, and the very uext day, if the chattel
mortgage is correctly dated of the day it was executed, West
gave the plaintift this chattel mortgage on the huilding in

question and the stock in trade, and hook debts therein, 10

sccure  the amount  to recover which the action was so

brought, and whicit is represented in such mortgage to have

heen $1,069.  Now all this was a collusive sham and a pre-
tence.  This mortgage professes to he made subject to two
mortgages to Sharples and one to the Calgary Hardware Co,

The mortgages to Sharples and the Calgary Hardware Co.

were not put in evidence, hut 1 gather from the general evi-
dence that llu-_\ nllJ(\ covered the stoek in trade, hook delts,
and shop fittings, and did not cover the huilding in question.
It is also worthy of mention that although the chattel mort-
gage o plaintiff i= dated 25th August, 1894, the affidavits of
bona fides and of excention are not made until 25th August,
1895, and the plaintifi’ swears that she cannot give any ex-
planation about the document.  Such proceedings, however,
were had, that the Calgary Hardware Co., who apparently
had a mortgage subsequent to both of Sharples’ mort;

were, on the Ith October, 1891, the owners of the stock in
trade and hook debts, ete. Just exactly when, and how, they
became such owners does not appear. hut that they were then
owners is not questioned.  On this 4th Octoher the Calgary
Hardware Co. sold the stock in trade, fixtures, and hook

debts to Mrs, West, as expressed in the hill of sale, for $800,

for which Mrs. West gave what was equivalent to $396.58 in

cash, and {o secure the halance gave a mortgage for $600 on
such stock in trade, hook debts, and fixtures, and imme-

diately commenced business with such stock, ete., under the
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name of “I'he Ranchers” Supply Store,” in the building in
question, and while it was situate on the hushand’s in
the old townsite, The $396.58 paid for this purchase was
the property of West, the hushand, and was the nucleus of
the purchase of the stock in trade of the husiness of The
Ranchers™ Supply Store.
I'he morigage 1o the Calgary Hardware Co. was paid out
ol the f-lnu'lw|~ of that business. The il\)l'('ll;lw of the stock
in trade, ete., from such company was negotiated hy West,
the husband, and the business was practically entirely car-
ried on by him, and the plaintitf had very little, if anyihing,
to say or do about it. Nothing further took place until
some time in July or August, 1895, when, as I infer from
the evidence, it was considered advisable to inerease the stock
* buy new stock, and as a matter of course the question of
raising the ways and means to procure such stock had to he
devised,  About this time, as 1 also infer from the evidence,
West arranged with the townsite trustees of the new town-

site of Innisfail to obiain a transfer of lots 3 and 4 in block

21 in the new fownsite, in consideration of a house being

built on such lots,

West swore that this bargain was made by the plaintifl
with the trustees, The plaintiff swore that 1t was made by
her hushand. 1 have no doubt that the plaintiff’s cvidence
on this point is correct. But at the same time 1 have no
doubt that the arrangement was that the title when made
was to he in the name of the plaintiff; that was a part of the
scheme.  This arrangement then having been made, they
procecded to remove the store huilding from where it stood
on West's lots to these lots in the new townsite.  DBut hefore
doing this the idea was conceived of getting the right of
property in this building in some way vested in the plaintiff,
and it is set up that West made a transfer of this huilding
to the plaintiff.  The plaintiff swore that this transfer was

bR
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made, she thought, in July, IS0 West swore, and in this |
believe he was correet, that it was made about July or
Aungust, 1895, just about the time, as I infer, that the ar-
rangement for the transfer of lots 3 and 1 was made with the
townsite trustees, This transfer of the building was made
verbally: there was no dead or written transfer, and |
strongly suspect that the only transfer there ever was, was
that the butiding was moved from the hushand’s lots in the
old townsite to lots 3 and L Anyway the husband’s pro-
perty. the huilding in question, was taken for the purpose of
carryving - out the arrangement  with  the  new  townsite
trustees which formed the consideration of the transfer of
the Jots. True. some additions were made 1o it when it gol
placed on those Tots, but they were made with the procecds

of the husiness.

The building being got on the lots and suitably fitted up,
which must have taken a little time, the scheme bhecomes
perfect, and they consider that  they are in a position to

raise money on it to put into the husiness, and call it the

wife's money, It s elaimed that this building was exempt

from scizure under execution.  Assuming that to he the case
I would he very dangerous 1o raise money on it and put it
in-the husiness, so long as it renained the hushaind’s pro-
perty and was ocated on his land, hecause the  property
purchased with the money <o raised and put in the business
might not he exempt from seizare, and in that case the
whole capital put in the business would have been the hus-
hand’s, seeing that the $396.58 which wade the first pay-
ment  for the original purchase of  the  stock  was  the
hushand’s. So the scheme of putting the Jots in the new
townsite in the plaintiffs name and hauling the store over
there as her property, together with what remained of the
stock, s conceived, The huilding was got over there some

time in September, 1895, and as soon as practicable after
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that, namely, on 28th October, 1895, a mortgage is executed

to The Canadian Mutual Loan and Investment Co. by the
plaintiff, and $1.000 raised thereon, with which additional

stock was purchased and put into this business with what
remained of the old stock, and so the business continned
until this stock is seized by the sheriff i March, 1896,
under the executions of the defendants and others. 1t was
attempted to be shewn in evidence that there was a consid-
eration moving from the plaintiff to her hushand, to support
as well the giving to her the $397.33 as the transfer ol the
building and the note on which she instituted the suit
agamst him and obtained the chattel mortgage from him to
her, namely, some money she let him have, as was alleged, 8
or 9 years hefore the trial. But the evidence as to this
was of such a character that the plaintiffs counsel had te
admit at the argument that these transactions were entirely
voluntary. In faet he covers the whole matter in his factum
as follows: *The plaintift does not attempt to justify the
gift of $396.58 or the gift of the house to her on the ground
of any debt heing due to her by her husband. At most she
says there was a moral obligation, and the appellant
admits for the purposes of this issue that these transactions
were entively voluntary,”  The question that is raised under
this state of facts is simply this, can a man in insolvent
circumstances  or with the intention of defeaiing his
creditors purchase a stock in trade with his moneys and by
moneys raised out of his property, and pay what remains
unpaid by such means out of the proceeds of the business,
manage and conduct the whole business himself, make his
wife a mere figure-head as the nominal owner of the busi-
ness, and successfully contend that the business is hers, and
not his, simply hecause he has induced some persons to give
credit to her, and not to him, for some of the stock put in
the husiness, and so defeat his ereditors? I am of the
opinion that he cannot.

VOL TIL T, L REPTS, 20
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And I am further of the opinion that if he cannot mani-

I pulate his preperty himself to raise the means to put in such

business and secure it from his creditors, he cannot merely
as a device by transferring the property to his wife use her
as a means of doing indirectly through her what he could
not do directly himself. And I think that is just what West
attempted in this case. The case principally relied on in
this branch of the case is T'he Dominion Loan and Invest-
ment Co. v. Kilroy* 1In that case no part of the hushand’s
means was put in the business, and the stock was sold en-

tirely on the credit of the wife. It is true that the judg-

ment of CameroN, C.J., in the Court below may appear at
first sight to go a long way in support of the plaintiff’s con-
tention, but I doubt if even he would have supported the
defendant’s claim in that case if the facts had been such as

I have found them to be in this case. The judgments of

some of the learned Judges of Appeal dwell on the fact
that the husband’s money did not go into the purchase.
Burton, J.A., referring to transactions of a similar char-
acter is reported as follows: *T'here is always the risk of a
jury finding that the transaction is colourable and the
moneys advanced by the hushand; that is a risk to which
she may be unfortunately exposed.”

PATTERSON, J.A,, is
reported:

“Can it be held that the husband purchased them
and took the title from the wholesale dealers? The evidence
is that they were sold to the wife, the hushand acting as her
agent, but paying no money of his own and not pledging his
credit.” 1 think (hat these remarks just mark the distinc-
tion between the {wo cases. In this case the transaction was
colourable, and the money practically paid by the husband,
and was his own money, It was urged that the building on
which the $1,000 was raised was exempt from execution,

and that being so exempt the husband could give it away

114 O, R, 468; in appeal, 15 0, A, It. 487.
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and it could not be followed by creditors. 1 think that is
true as a general proposition, and if this building had been
lona fide given to the wife, the creditors could not follow it.
But when the gift was not bona fide, but was made as I have
found in this case as a mere device to enable the hushand to
do through the medium of his wife what he could not do

himself, that is to raise money for his own purposes so that
his creditors could not follow it, I am of opinion that the
transaction constitutes a fraud against which the Courts
will relieve the creditors, and I do not think Ordinance No.
20 of 1890 helps the plaintiff in the least. I admit that the
provisions of that ordinance are of a very broad and sweep-
ing character; at Lhe same time I am of opinion that it is
not so broad as to enable the hushand to use the wife to
perpetrate a fraud with impunity.

While I have reached this conclusion and have thus ex-
pressed my reasons for agrecing with my learned hrethren
that this transaction is a colourable and fraudulent one as
between the plamntiff and her husband, 1 am of opinion that
the defendants cannot succeed in this appeal in view of the
<hape in which the issue herein is framed. 'The issue
directed and on which the parties went to trial herein was
simply to determine whether the property in question or
some part of it was at the time of the seizure by the sheriff
“the property of the said Mary Jane West as against the
suid Ames Holden & Co. and J. W. Peck & Co.” 'This is
the form in which interpleader issues are usually drawn.
The form is that prescribed by the English Rules of Court.
Butl no quesiion of fraud is alleged, and that being the case
I find myself unable to get over the effect of the decision of
the Suprem& Court of Canada in Donohoe v. Hull.* That
was an appeal from the judgment of this Court. The pro-
ceedings in which the appeal was taken was an issue
ordered in a garnishee matter and the issue settled was in
effecl this, *““was the purchase money in Milward’s hands
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the money of Donohoe’s judgment creditors as against Mrs.
Domohoe 7 See p. 691, This Court had decided the trans-
action by which Mrs. Donohoe acquired the property from
the sale of which by her the money sought to be attached
acerued, to he fraudulent as against her husband’s ereditors.
The Supreme Court of Canada held that it was not fraudu-
lent. 1 do not wish to be held as eriticizing that judgment
in the slightest respect.  No doubt it lays down the law cor-
rectly, and anyway I and this Court are hound to follow it
and the principles of law therein enunciated. A\t page 692
SEDGEWICK, J., who delivered the judgment of the Court, is
reported as follows: *The issue raised was property or no
property.  The issue upon which the case was decided upon
appeal was fraud or no fraud, and that, too, notwithstanding
the universal rule that when an action is hrought with the
express purpose of setting aside a settlement there must be
an allegation in the statement of claim that the settlement
is fraudulent ” (then he cites a number of cases in support
of this and proceeds): ** I entirely agree with the trial Judge
in the view that the whole inquiry as (o the circumstances
under which Mrs, Donohoe became possessed ol the pro-

perty in question was irrelevant—{foreign to the issue agreed

upon hy the parties,” At pages 696, 697, and 698, alter dis-

cuszing the powers of this Court to give equitable relief, and
deal with equitable rights in an issue such as was then under
discussion, and referring to the faet that the execution
ereditors in that case claimed that *on general equity prin-
ciples the money was theirs,” the learned Judge proceeds:
“The patent answer surely i, The money may he yours, but
equity has devised a machinery to determine that,  Bring
your suit in the ordinary way. Iile your bill. Join all
necessary parties.  Bring in the husband. He has a right to
shew that his wife's property shall not he appropriated to
pay his debts. Bring in the custodian of {he fund. He has

a right to insist that the money in his hands is paid {o the
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woper party.  Bring in all persons claiming under the wife
e other parties minterest,  Let the issues be defined and
teial on those 1ssues he had, and <o let equity prevail.
Phat, as I understand it is equity. 1t is upon principies
aich as these that Courts of  Equity act. Thus is the
supreme Court ol the Territories, hound as it is to admin-
<ter equity, to act. To dismiss this appeal would be to give
to the Court a urisdiction and authority hitherto unasserted
woany Court of Equity, whether in England or here.”
What I have quoted as thus laid down is the unanimous
adgment of that Court, and is; as 1 understand it, as
copally applicable to the issue now in question as it is to the
ssue then under consideration.  No fraud i charged in this
ssiie. | eonceive under that decision it could not e charged
mean interpleader issue, but reliel must be sought in a suit
rought mthe ordinary way.,  The hushand is no party to
this issue,  The issue of fraud or no fraud is not defined.
Ihe interpleader proceeding is statutory and interlocutory,
md 1 feel an especial difliculty in getting over this decision
noview of the faet that the title on the records to the lots of
and, and of course the huilding thereon on which the $1,000
was raised hy mortgage, is vested in the wife, not by convey-
nee from her husband, but from a third person, and in that
respect closely resembles the state of altaivs in Donohoe v.
Houll
It is alleged that the portions of the judgment of SEpGE-
WICK, ., which I have quoted were not necessary for the
deeision of that ease. That is an argument that may pos-
<thly be addressed to the Supreme Court of Canada. 1t is
cnough, T think, for this Court that the questions discussed
were raised in the case and decided, and 1, for my part,

would have great hesitation in refusing to be hound by a

prineiple of law laid down by the unanimous judgment of
the highest Court in the land,
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For this reason and this alone 1 am of opinion that this
appeal shouldt he allowed, the judgment of the learned trial
Judge reversed, and judgment entered on the issue for the
plaintifl with cosis, and the plaintiff to be allowed the costs
of this appeal.

McGuire, J. (read in his absence hy RicnarpsoN,
J)—"This is an appeal from the judgment of My, Justice
Rovreav. The issue hefore the trial Judge was one raised
upon an interpleader order. The  respondents had  seized
certain goods under executions  against  George W, West.
The appellant, the wife of the execution debtor, claimed said
goods as hers, and the issue to be disposed of was whether,
at the time of the scizure hy the sherifl, the goods were the
property of the claimant. the present appellant, as against
the exceution ereditars,

There does not seem to be any substantial dispute as to
the facts. G, W, West had heen carryving on husiness as a
merchant and had become imable to pay his debts—had e-
come practically insolvent.  The respondents were creditors
of his.  West had given a chattel mortgage to one Sharples,
who thereunder sold West’s goods and stock in trade to the
Calgary Hardware Co., who were in possession as owners on
the 3rd October, 1894, On that day, it is claimed by the
appellant. that she purchased the said goods and stock in
trade from the Caigary Hardware Co.  There is no douibt
that the purchase was made in the name of Mary Jane West,
The terms of the purchase were a present pavment of $396.58
and a chattel morfgage on the goods and stock in trade o
sold, for $600, the halance of the purchase money,  This
mortgage was given by Mary Jane West. The payment

down of $396.58 was made up of cash and cheques, which
Mrs. West had received from her hushand.  Mr. West went
with his wife to Calgary to arrange the purchaze, and he
carried down the $396.58, having, as he said, “ got them
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from his wife to take down for her.” This payment and the

mortgage on the zoods themselves made up the considera
tion for the sale. Mrs. West did not. put a dollar of her own

into the purchase. T'rue, she entered into a personal liahil-

ity hy giving the mortgage, but it is not improbable that the

aary Hardware Co. considered the security on the goods
as ample for the halance of the price.  Thereafter the busi-
ness was conducted, ostensibly at least, as that of Mrs.
West, her husband acting as her manager, and in fact carry-
ing on the business, Mr. West says in his evidence that “the
Calgary Hardware Co. were paid out of that business,”
which would seem to mean that the mortgage money was <o
paid. 1f so, Mrs. West never paid anything for the goods
or stock in trade.  There iz no evidenee that she had, in fact,
any means of her own.  Her hushand owned the building in
whieh he had carried on business, but in his generosity, find-
ng himself unable to pay his honest debts he not only gave
her the $396.58 with which to purchase these goods, but he
also gave her this building and it waz moved to some land
which was ziven to her by the townsite trustees in consid-
cration of putting a building thereon. This building was
the one she placed thereon. She took little or no part in
the business, which was carried on by her hushand, osten-

sthly at least, as her manager.

It seems to me that the inference drawn by the frial
Judge from the facts in evidence as to the ownership of the
chattels in question was quite justified. Here is a man who
is heavily in debt; all his property except the huilding is
sold out by one of his creditors. Buf he still has some $400
of cash and cheques.  These, he tells us, he gave to his wife
for no reason that he can assign, as he admits. But he also
makes her a present of the building and assists her to move
it over to certain lots presented to her by the townsite
trustees, She and he on 3rd October, 1894, go down with
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$100, which had unguestionably heen his; and the purchase
is made.  Was this anything bhut a colourable proceeding o
far as the purchase was in the name of the wife? Instead of
huying in his own name, in order to defeat his ereditors, he
adopts the by no means original  deviee of huying in his
wife's name. The only thing of any commercial value given
in payment is money and cheques helonging to him. T'rue,
she gave a mortgage on the goods purchased. The price was

some K096, The %

96 paid represented a very substantial
proportion, about 10 per cent.. of that sum, and the Cal-
wary Hardware Co. doubtless considered themselves safe in
taking a mortgage upon the goods for the balance.  The
personal covenant in the mortgage given by Mrs, West could
hardly be deemed as of mueh value, It seems to me that the
transaction  was really and in fact a purchase by G. W,
West and with his own money, and that his wife's mterven-
tion was merely a matter of form—a mere device to protect
the goods from the ereditors,  Go W, West carried on the
husiness as a matter of fact just as if he were the nominal as
well as real owner. T'rue, ihe business went under the style
of  The Ranchers” Supply Store,” and Mr. West poses as
the manager of his wife. Tt iz urged that there is no reason
why a wife may not employ her hushand instead of a stranger
to manage her business.  That is true, hut the difficulty here
is that the husiness was never in fact the wife's, and to my
mind the whole transaction, hy which she hecame the nomi-
nal owner, was merely a device—a  pretence—the  goods
never were hers—the business never was hers,  Suppose Mr.
West, mstead of uszing his wile, had handed the $400 to the
man who swept out the store, and arranged that the purchase
should be in the name of the servant who never put a dollar
of his own mto the business, and, in fact, had not a dollar
to put in it except what was handed him by his employer for
the purposes mentioned, would anyone seriously say that the

husiness could be deemed that of this hired man. The trial
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Judge has come 1o the conclusion that the business was never
in fact that of Mrs. West, but was really her hushand’s, and
that the purchases of subsequent goods, though made in the
name of Mrs. West, were really by G, W, West. This is, as |
understand his judgment, the inference he drew from all the
facts hefore him, and 1 am not prepared to say that he was
wrong—in fact il in his place I would, I think, have come

to the same conclusion,

I think the appeai should he dismissed with costs,

tcnarbsox. J.—With the judgment of McGuige, J., 1
agree, I the absence of my brother Judge MeGuige, and as
concurring in his judgment, I think it but right to explain
why no reference is made in his  judgment to the case of
Donchoe v, Hull' in the Supreme Court of Canada. Tt was
discussed  Letween us hefore he left for the north, and we
arrived at the conclugion that the principle laid down in that
Jjudgment was not intended or contemplated to apply where
as ina matter like this of interpleader, the question was
whether or not the sale or transfer of goods set up was a
mere sham or deviee to defeat execution ereditors: we arrived
practically at the sme conelusion as my hrother WeET§MORE,
hut did not consider that the judgment of the Supreme

Court of Canada in Donohoe v. Hull* applicd.

The appeal is dismissed with costs,

Scorr, Jo—For the reasons stated by my brother Wer-
MORE in his judgment | agree with that portion of it in

which he holds the transaction between the plaintiff and her

hushand,  under which the former claims the property in

question,  wasx not bona fide, hut was merely a fraudulent
deviee to defeat and delay the latter’s ereditors,
But I cannot agree with that portion of his judgment in

which he holds that by veason of the judgment of the
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i Judgment Supreme Court of ( anada in Donohoe v. Hull,' the r
i Seotteh dents eannot suceeed on this appeal.
2“‘ True, the language of SepGrEwick, J., who delivered the
lh Judgment of the Court on that case, at pages G97-8, may I
L hroad enough to include ordinary interpleader issues as well
i as issues under the garnishee clauses ol the Civil Justice
i Ordinance, yet 1 cannot bring mysell to the conclusion that
‘ i lie ever intended to refer to issues of the former nature
.;; In his judgment in that case he clearly <hews that in
; an dssue under the garnishee clauses, the question whether
‘ | an assignment ol the fund in question is void as between
] the judgment debior and the judgment ereditor under 13
Elizabeth e, 5, i one that cannot affect the deternmnation
‘fi}-&l of sueh an issue. e points out at p. 688 that one of the
;|‘ clementary principles which runs through all the cases in
ﬂ’ England and Canada upon those clauses is that, to enable a
‘vI' Judgment creditor  to obtain an  order nnlllu'llillu the
garnishee to pay to him a debt which he would otherwise
i have to pay to the judgment debtor, the latter must be in a
’i position to mainfain an action for it against the garnishee,
| and. quoting from Vyse v. Brown,® he further poinis out,
that. in case the debt sought to be attached had been assigne!
| by the judgment debtor to a third person, it could not be at-
“ tachaod, even though it were shewn that the assignment was
'l frandulent and void against the ereditors of the judgment
| debtor under 13 Elizabeth ¢. 5, the reason bemg that the
Jl assignment thongh void as against ereditors would he valid
il hetween the parties to it, and hence the judgment debtor
w! could not sue the garnishee to recover it It may, therefore,
; readily be seen that inan issue hetween the judgment eredi-
tors secking to attach a fund, and a person claiming that
| fund under an assignment from the judgment degbtor, the
ILL question: whether the assignment was frandulent as against

!(Cab. & E. B. D, 199: 33 W, R. 1 18 J. P, 151,
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tors could not under any circumstances be relevant to

westion whether the debt was one that conld he or was

werly attached.  Inoan interpleader issue such as in the

<ont case the question to be determined is the ownership

1f

f ooods seized by a judgment creditor under execution,
claimant elaims under an assignment from the judg-
et debtor the question whether the assignment is void

aeaist the judgment creditor under 13 Elizabeth hecomes

al in determining the question of ownership. 1 am
nable o discover any reason why the execution creditor
wld not be permitied to raise that question under the in-
pleader issue in the same manner as for instance. when
¢ claimant elaims under a bill of sale or chattel mortg
can raise the question that it is void as against him by

son of non-complianee with some provisions of the Bills

sale ordinance,  "The positions appear to me to be iden-
In cach case the parties interested in the property

wlore the Court: the fact that one may involve equit-

e considerations and the other purely legal considerations
can make mo difference because the former as well as the lat-

s may be disposed of in such issues: Engleback v, Nizon*

iy be said that fraud must be specifically charged and
pleaded, but in an action where a defeet in a hill of sale is

ehied upon as rendering it void against creditors, that also

u-t be specifically charged and pleaded.

Reference to the Ontario Reports will shew  that ever

simee the passing of The Common Law Procedure et in
IS5 it has heen the common practice there to raise and
dispose of, in interpleader issues where the title to goods is
ioissue, the question whether a convevance relied upon is

under the statute respecting
unable to find that the

ot under 13 Elizabeth  or

raudulent preferences, and 1 am

wiachice has ever been -|nv»linnm|. The same |||';:|'li|'<' ap-

‘4 1.3. C b R 10 €, P, 645 T. 831.
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KE MARTHUR'S BAIL

R MCARTHUR™S BATL,

cal of bail-—Dischavae of forfeited vecognizance —Jurvisdiction of
single Judge— \ppeal—Criminal Code, s, 922,

An application to discharge o recognizance of bail forfeited by reason
of the non-appearance of a prisoner is a civil, not a criminal
|roceeding,

A single Judge has no power to make an order discharging sucih
recognizance except upon the gronnd th the non-appearance was
justifiable,  Applications on any other gronnds must |
the Court in bane,

[ Conrt in bane, Juue Tth, INOT.

Ihis was an appeal on Lehalf of the Crown from an order (Statement.

Rovreav, . directing that upon the payvment of certain
costs by the sureties for the appearance of one MeArthur
to-stand his treial for theft, the sherift should withdraw from
the seizure made by him under the recognizance of hail and
shionld return all monevs and securities deposited with him

v the sureties,

The appeal was heard hefore MeGuine, Riciarnsox,
Wiersore and Scorr, JJ.

Lo L. Nifton, for the Crown.

Jo R Costigan, (.., for the sureties, objected that the
procecding was in its nature eriminal and that. no provision

wing made for an appeal, no appeal lay.

| sth June, /\.’l[_]

\rg

noent

MoGuime, J.—The proceeding is not eriminal, but civil, Judgment.

It is laid down in Re Talbol’s Bail,' that proceedings as
o recognizances are, after estreat, civil proceedings, and
Leg. v. Shipman® is cited. 1 it obvious that such proceed-
ings are not in any sense taken to punish the defendants for

any eriminal offence, hut to enforce paviment of a sum of

mioney owing hy them to Her Majesty by reason of a con-
taact made by them.  Mr. Justice Rovreav evidently re-
garded the application to him as an ordinary motion in a
envil matter, for he ordered the defendants to pay the costs

o it It being then an order in a civil proceeding there is

CISOB) 28 Ont, R 65, 26 U, C. L, J O, 8,19,

VOL T T, L REPTS. - 3,
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ne doubt of the jurisdiction of this court to hear an appeal
from it.

The trial Court before which MeArthur made default in
appearance was a sittings of the Supreme Court of the North-
West Territories in and for the Judicial Distriet of North-
ern Alberta presided over hy Mr. Justice Rovreav. The
application for discharge of the recognizance was presumably
made under see. 922 of The Criminal Code, 1892, Section
019 authorizes the Judge who presided at the trial to order

that the sum forfeited upon an cstreated recognizance shall
not be levied, if it appear to his satisfaction that the default
ef appearance * was owing fo circumstances which rendered
stch absence justifinble.”  No such eircumstances were at-
tempted to be shewn here, nor was it contended that Me-
Arthur's non-appearance was justifinble.  So that the appli-
cation could not have been made under see, 919, Seetion
918 deals only with recognizances in certain cases which do
not include the offence charged against MeArthur, and the
only remaining section under which an application for relief
from an estreated recognizance could be made was see, 922,

But is the application under 922 to be made to a single
Judge whether sitting in chambers or in court, or should it
be to the Court in banc? TIn the case provided for by see.
912, it i< clear that the power of discharging a recognizance
is given to a Judge. In see. 913 no doubt is left, as the
words, “the Court at which he is bound to appear,” are used
and shew that is not full Court which it means.  In read-
ing secs, 916, 917, 918, 919 and 923 it will be observed that
where by “the Court ™ is meant the Court hefore whom ihe
accused was hound to appear, words to that effect are used
or the intention sufficiently appears from the context, und so,
when the clerk of that Court is meant, words are added which
shew that he is the elerk referved to.  For example, in sec.
916 “the clerk of the court ™ is used as sufficiently designat-
ing the officer <tanding in that velation, in all the provinees,
to the court of criminal jurisdiction hefore which the recog-
nizance was forfeited, but, when we read sub-see, 2, we find
that the person with whom one of such rolls is to he filed is
not simply ealled * the clerk.” hut “the clerk, prothonotary,
registrar or other proper officer (a) in Ontario, of a division
of the High Court of Justice . . . (e) in the North-
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West Territories, of the Supreme Court of the said Terri-
tories. It is obvious that the use of the conjunction ** or™
i~ not to give a choice of officials to whom the roll may be
sent. but it is used because in one province the official per-
forming the duties of a clerk to the Court in bane may be
called by one name and in another province by another.
Only one official is intended, by whatsoever name he is known.
Now in the Territories which is the official name to be taken
the elerk or registrar? If we take “ clerk,” then it will
read * the clerk of the Supreme Court.” But that would be
ambiguous since there are several such officers, and there are
no added words in the context as there are in other sections to
<hew which elerk would be meant.  * The clerk,” would not
be any more certain than “a elerk.,” and in the present case
tld refer as well to the ¢lerk at Moosomin or Prince Albert
i= 1o the elerk at Calgary. * Clerk™ then is not the proper
lesignation here.  Let us try * registrar.”  We have a regis-
trar, and only one registrar, and the phrase *the reg
of the Supreme Court ™ is free from ambiguity. 1t is quite
clear that ** the clerk * mentioned in see, 916 (2), is not the
e person as = the clerk  mentioned in the first sub-seetion.
h-sec, 4 the words used are ** the clerk of the court mak-
o the same "—obviously a different official from the one
nentioned in sub-see, 2. Again suppose the trial Court sat
leary, does see. 916 mean that the clerk there is to send
< copy of the roll to himself? There is one case in which
roll is to he deposited with the same official by whom
< made—namely, the case of a Court of General Sessions

and for that case special provision is made by sub-sec. 3.
think we must take sub-see. 2 as if it read *“(e) in the
Corth-West. Territories, the Registrar of the Supreme Court,

Proceeding now to sec. 922 the Court there is described

the one “into which any writ of fieri facias and capias
. is returnable.” 1t does not seem to be distinetly
tated in what Court it is to be returnable. It is provided by
sec. 916 that the writ is to be in Form T"I'I. That form uses
the words “ our Court “—possibly ambiguons—but the words
“day of . . . ferm next” point to the sittings in banc
tther than to a sittings of the Court presided over by a

39
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single Judge,  The North-West Territories el sec. H6, pro=
vides that * the elerk of the distriet within which the seat
of Government of the Tervitories is situate shall be registrar
ol the Court sitting in bane,” and The Judicature Ordinaneet
sec. 500, provides for sittings at Regina of the Court in bane
at certain fixed times—these sittings, 1 think, corresponning
in the Territories to * terms,” a

s used in Form 1T, In
Re Talbol’s Bail, supra, the writ was issued by the deputy
Court
£ nothing hefore us showing
how the writ in MeArthur's case was made returnable, and
the presumption is that it was properly drawn. T think that
the writ should have been made returnable to the Court

clerk at Ottawa, bhut was made returnable in the Higl

of Justice at Toronto,  Ther

i bane at Regina. 11 so, then * the Court ™ referred to in
sece. 922 05 not a Court sitting, say, at Calgary, presided over
by a single Judge, nor is it a single Judge sitting in Court,
bt the Court at Regina,

I am confirmed in my opinion that this jurisdiction to
relieve from an estreated recognizance as provided in sec, 922
was not intended to he given to a single Judge by the follow-
ing considerations. By see. 919 with * respect to all recog-
nizances estreated.” a single Judge may, where satisfied that
the non-appearance of the aceused was ** justifiable.” make
an order that the sam forfeited should not he levied.  Tlis
Jurisdiction to so order is limited to that one case, Now if
in see, 922 the Court ™ means a single Judge, he can dis-
charge the recognizance in any case and on any j//uum/s
which in his discretion make it proper to do so. If that be
=0 then it was uscless in see. 919 to tie him down to the one
case where the non-appearance seemed = justifiable.”  Since
i sec. D19 it is to a single
imd the Timit plac
under see,

Tudge the power is given, we can

unders

I on his jurisdiction, while if

922 it is to a Court consisting (in the Territories)

of at least three judges, one can see why a wider discretion is
given.

Again, after dealing in sec. 917 with certain classes of
recognizance and giving, in see. 918, to a single Judge or to
two Justices control over the estreating of these recognizances,
after providing in see. 919 for other recognizances previous
o estreat, and after estreat, giving a single Judge control in

RS0 CI8S6) chap, 50, C Con, Ord, (1808) chap, 20,
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sex where the absence is * justifiable,” then comes sec.
021 which provides for security to the sheriff for the ap-
pearance in the Court in which the writ is returnable of the
person against whom the writ has issued, and aunthorizes the
sherit? on the giving of such security, to discharge him from
istodv. Ohviously this is where the application is to be
made 1o the Court in bane, becanse, unlike the other cases
provided Tor, where immediate application can be made to a
sngle Judge, considerable delay may take place bhefore the
“term ™ when the application can be heard, and to save
avdship the surety is enabled to secure his release in the
weantime,  These considerations all seem to indicate that
¢ Conrt mentioned in see, 922 is not that presided over by
Judge,
\gain, il the Court mentioned in see, 922 is a * Court
ded over by a single Judge, why does see, 916 provide
the ¢lerk forwarding to some other * ¢lerk or registrar ™
woof the roll, since, by hypothesis, the ** Court ™ of which
heis elerk has itself jurisdietion to relieve under sec. 9227
One would expect him to retain it for use when the occasion
And when such other “ clerk ™ receives the roll what
Is to do with it?  Why is it sent to him unless his Court
< to deal therewith?
Ihe sections of the Code are not new law and it will help
mderstand them if we trace them to their sources,
Sections 917 and 918 are taken from C. 8. €. chap. 99,
sces. 120 and 121, which are themselves copied from Imp.
Stat. ¥ Geo, TV, chap. 64, see. 31, the preamble to which
tes that it was passed because “the practice of indis-
criminately estreating recognizances ™ in the cases there re-
ferred to (heing the same cases as those mentioned in sec.

917 of the Code) “has been found, in many cases, productive

fdship” for whieh reason a controlling jurisdietion is
civen to a Judge.  All the other sections of the Code we have
wen congidering are taken from the C. 8. U. €. chap. 117,
and a perusal of the corresponding sections leaves no doubt
as to hefore what Court the writ was to be returnable, and
to what Court was given the diseretion conferred by sec. 11
of that Statute. Section 6 of chap. 117 is practically identi-
cal with our sec. 919 (1) and here the Judge, before whom
the default in appearance happened, is given power to relieve

41
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from an estreated recognizance where the non-appearance is
shewn to bhe © justifiable.””  Section 916 corresponds to secs.
1,2,3,4,5 and 9 of chap. 117.  Section 2 of chap, 117 says
that “one of the rolls shall be transmitted to the office of the
Clerk of the Crown and Pleas of the Court of Queen’s Bench
on or hefore the first day of the term next succeeding, &c.”
Section 11, corresponding to  sec. 922 of the Code and
the form of the writ, shews thut the Court into which the wrt
was to be returnable was the Court of Queen’s Bench or Com-
mon Pleas at Toronto, and that it was to one of these Courts
that jurisdiction is given in cases like the present. There is
nothing to indicate any intention to take away from a Court
in banc and assign to a single Judge the power of relieving
from recognizances given by sec. 11,

That being so the learned Judge had no jurisdiction to
make any order such as he has made, and it is unnecessary
to consider the sufficiency of the material presented for the
exercise of his diseretion,

So far as appears no objection was taken as to his juris-
diction Juring the argument upon the applicition before
him. Had the question been raised, then he would no doubt
have more carefully seanned the section. The parties how-
ever cannot by silence or otherwise confer a jurisdiction!
where it does not exist.

The appeal will be allowed with costs to he paid by the
respondents.

Ricitarnsox, WerMore and Scorr, JJ., concurred.

Appeal allowed with costs.
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REGINA v. MONAGHAN

Judgment npon stated case——Subscquent motion to quash conviction—
Res judicata—Necessity for writ of certiorari,

Held, that where a summary conviction has been questioned on a
case stated by the magistrate under s, 900 of The Criminal Code,
1892, and has been upheld, a uulwn'qun-nl application to quash it by
way of certiorari, will not be entertained,

Nemble, per Ricuarpsox and Wermore, JJ. (Scorr and RovLeav,
JJ., dissenting), that the papers in connection with a summary
conviction, re ed by the magistrate to one of the Clerks of the
Court under s, 888 of The Criminal Code, 1892, are not before the
Court for all purposes, and that a writ of certiorari must issue
in order that a motion to quash the conviction may be entertained.

| Court in bane, 5th December, 1897,

This was a motion to quash the conviction of the defend-
ant under R. 8. C. (1886), chap. 43, sec. 94, for that he
did give and sell intoxicating liquor to an Indian.

J. R, Costigan, Q.C., for the defendant.

James Muir, ).C.. for the magistrates and the prosecu-
tor, nl»]wln'll that as no writ of certiorari had issued the pro-
ceedings were not properly before the Court, and that even
if they were, the motion should not be entertained since the

defendant had had the same points as were raised upon this
application already determined by Scorr, J., adversely to his
present contention upon a case stated by the magistrates at

the defendant’s request.

|5th December, 1891 .

Scorr, J.:—On 20th November, 1897, the defendant
abtained from RovrLeauv, J., a rule nisi returnable before the
Court in bane calling upon the convicting justices to show
canse why a certain conviction made by them against the
defendant should not be quashed. On'the return of the rule
the objection was raised on behalf of the prosecution that the
conviction was not properly before the Court inasmuch as it
had not been brought before it by certiorari, By the affida-
vits filed on the application for the rule it appears that the
formal conviction drawn up by the justices was returned
into this Court together with the complcie record of all the
proceedings in connection therewith and that the same are
now on file in the office of the Clerk of the Court for the

Statement .

Argument,

Judgment,
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Judgment. 3y dicial District of Southern Alberta.  There is nothing in

Scott, J.

the materials filed on the application to show for what pur-
pose they were <o returned, By sec. 888 of The Criminal
Code, 1892, it is provided that every justice hefore whom a
person is summarily convieted shall transmit the convietion
or order to the Court to which an appeal is given before the
time when an appeal from such convietion may be heard,
there to he kept by the proper officer among the records of
the Court: and, by sce. 879, the Court to which an appeal is
given is a Judge of the Supreme Court sitting without a
Jury at the place where the cause of the information or ¢com-
plaint arose, or the nearest place thereto where a Court is
appointed fo he held.

By the information it appears that the Clerk of the
Court to which the convietion and proceedings were returned
by the justices is the elerk to whom the same should have
been returned under see. 888 and, as nothing appears to the
contrary, it may reasonably he presumed that they were re-
turned to him under the provisions of that section. At all
events they might have been returned o, and he properly on
the files of, the Conrt under the provisions of that section,

In Paley on Convictions, |(Nl|| Ed. 1892), p. HH o writof
certiorart isdefined as a writ which the Queen’s  Bench
Division, by virtue of its  superintending  authority
over all courts  of inferior  eriminal - jurisdiction  in
the Kingdom, has power to award for the purpose
ol procuring an inspection of  their  proceedings.  In

Nhort & Mellor's Crown Practice® it is defined as a process

which the Queen’s Beneh Division, by virtue of its superin-
tending power already referred to, requires the Judges or
officers of such jurisdictions to certify or send proceedings
before them into the Queen’s Beneh Division whether for
the purpose of examining into the legality of such proceed-
ings, or for giving fuller or more satisfactory effect to them
than could he done by the Court below.  Although the in-
tention of sec. 888 of The Criminal Code, 1892, appears to
be that the convietion shall be returned to the Court in order
that it shall be before it in case an appeal is taken from it,
vet as it provides that it shall be kept by the proper officer
among the records of the Court, I see no reason why it should

118th ed. p. SO,
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not be treated as being properly on the files of the Court for
other purposes than those of appeal.

[n my view the writ of certiorari is merely a means to
attarn an end which has alveady been attained when the
conviction has been bronght into Court under sec. 888, In
Enclind and in Ontatio the writ is necessary, hecause the con-
viction cannot be broughi hefore the Court by any other

means, but it appears to me that in the Territories when

the conviction has been returned to the Court under see, 888,
the dssue of a writ of certiorari to Liring into Court some-
thing that is already here is an entirely unnecessary pro-
ceeling,

In Begina v. Wellan® it was held that a conviction once
recularly brought into and put upon the files of the Court is
theve for all purposes. In that case Apmovn, 1. states that
“it s the fact of the conviction being on the files of this
Court, regnlarly brought there, that gives the right to move
to quash it: how or at whose instance it was hrought there,
s long as it was brought there regularly, cannot, in nry
opinion, alfect that right.™  He also agrees with the view
expressed by Wirsox, in Reg. v. Levecque 1o the effeet
that the Court might still be obliged to consider the convie-
tion as upon a cerliorari issued at common law, if the convie-
tion were found in Court, however brought there, so long as
it was regularly there, and that, as the convietion wag in
fact in Court, it might he moved against,

In that case Awyovn, J., points out the clear distine-
tion which exists between the points involved in that case and
that involved in Reg. v. MeAllan} viz, that in the latter
case the convietion was not regularly bhrought into Court.

It may be urged that in case the issue of a writ of
certivrari were held to he unnecessary, justices and prosecu-
tors would be deprived of certain safeguards and privileges
wileh exist in cases where the issue of such a writ is neces-
sary, but if such is the case 1 eannot see that it affects the
question, 1t can only he said that Parliament is so legislat-
g as to do away with the necessity for the issue of the writ,
has omitted to provide for those safegnards and privileges,
I cannot aceept the view that the issue of the writ is

CISSO) 45 1. ¢, Q. B, 396, * (18701 30 U, (', Q. B, 509,
COISM0) 45 T, L Q. B, 402,
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ry merely because the opposite view would result in
their being done away with.

It appears upon this application that, after the making
of the convictions, the justices, at the request of the defend-
ants and under the provisions of sec. 900 of The C'riminal
Code, 1892, and the rules made thereunder, stated a ¢
for the opinion of a Judge of this Court in which the le \
of the conviction was questioned upon substantially the same

grounds as those upon which it is now questioned, and it i~
now contended on hehalf of the prosccutor that, as the Judge
to whom the case was stated sustained the convietion, the
matter is now res judicala,

Sub-section 9 of sec. 900 provides that the authority and
Jurisdiction thereby vested in the Court for the opinion of
which a case i< stated may, subject to any rules and Orders of
Court in relation thereto, be exercised by a Judge of such
Court sitting in chambers, and Rule No. 24 of the Rules of
this Court provides that the application for a case stated
ghall state whether the appeal is to be to the Court in hane
or to a single Judge, in the latter case naming the Judge.
The present application is to all intents and purposes an
appeal from a single Judge upon a case stated, and no such
appeal appears to he contemplated by the provisions of the
Code or the Rules of Court.  Even though it may not,
strictly speaking, be a proceeding by way of appeal, vet |
think that as the defendant elected to submit the questions
involved to the decision of a single Judge instead of to the
Court in bane, he should not now be permitted to question
the convietions before this Court upon those grounds.

Rovrear, J.. concurred with Scorr, J,

Ricnarpson, J.:—I concur with the latter portion of
the judgment of my brother Scort as to res judicata, that
having elected as he did there is no appeal further, but 1 am
of opinion that, in any event, the proceedings hefore the
magistrate are, in the absence of any writ of certiorari or
return thereto, not hefore this Court in such a way that a
motion to quash the convietion could be entertained. Upon
consideration we have. determined that this is a proper case
in which costs should be allowed.
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Wersmonk, J.—I concur with the views of my brother Judgment.
Ricnarnsox that this Court has no jurisdiction to entertain Wetmore, J.

this matter until the convietion is properly brought before
the Court by virtue of a writ of certiorari. This Court has all
the jurisdiction which was held hy the old Courts of Com-
mon Law and Equity at Westminster, in addition to what
jurisdiction has heen conferred upon it by statutory enact-
ments, In exercising that jurisdietion, however, and in order
that the Court may hecome seized of the special subject mat-
ter, it must be hrought before the Court either in the method
prescribed by the common law practice of the Court, or by
statutory enactments. Now this Court, or any Judge of the
Court, has no right, in my opinion, to prescribe a procedure
different from the procedure so preseribed by the common
law or by statute, and I think, to permit this matter to be
brought under the notice of the Court in the way it is sought
to be done to-day, would be to preseribe a new procedure and
virtually to legislate.

No far as the jurisdiction of this Court is con-
cerned in respect of reviewing the decisions of magistrates,

there are, so far as I can discover, only three methods
of doing it.  One is a statutory procedure which gives
the right, so far as the Territories are concerned, of appealing
to a Judge sitting without jury; another provides for a case
to be stated by the magistrate with which this Court or a
single Judge may deal according as the person moving in the
case elects, and the third is by certiorari.

Section 888 of the Code authorizes and directs the magis-
trates making the conviction to forward it to the officer of
the Court to whom the statutory appeal has been given. It is
only forwarded to that officer of the Court, however, for the
purpose and with the view to that appeal, and when we desire
tc become possessed of the jurisdiction to deal with it by way
of certiorari, the process of the Court must be issued in the
form prescribed, and after that there must be a return under
the seal of the magistrate, then—and only then—we have the
record upon which the Court can deal with the conviction by
a proceeding to quash it. The conviction which is filed with
the Clerk under sec. 888 is not the record in the sense which
the return to a writ of certiorari is the record, and moreover
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we do not get before us by the filing of the convietion what is
nec 'V oin most instances to dispose of the questions raised
on cerliorari beeause it is necessary to have the evidence.
This Court has decided alveady that the writ of certiorari
must require a return including the convietion and the evid-
ence, and there is no provision in the Code which direets the
evidence to he filed with the Clerk of the Court. It turns
cut that the evidence is here, but how did it get here, and
what record or certificate have we that this is the evidence
taken before the magistrates?

The consequence of departing from  this rule has, 1
tlink, the effect of doing away with some express enactinents
and decisions affeeting the guestion,  For instance, if the writ
of eertiorari is applied for, hefore the writ can issue at all,
the justices have the right to notice.  That is by virtue of an
Limperial statutory enactment of binding foree in these Terri-
gories. How is it possible for us, by ereating a procedure of
our own, entirely to avoid the provision o/ that Aet? In
this case it was attempted to be done by giving notice to 1
Justices that an applization would be made to a Judge, not
fora writ ol eertiorari, but for the rule nisi to quash the con-
viction.  The Aet does not provide for notice to he given to
the justices of an application for an order to quash, bhut of an
application for a writ of cerltivrari, and when notice is given,

a« has heen done in this ease, of an intention to apply for
an order to quasii the convietion, the provisions of the statute

are not heing earried out at all, hut something entirely difre
ent to what the statute contemplates is being done,

Then again, as to the consequences, under the presceribed
practice wherehy a writ of certiorari is issued, the justices
may. at any time hefore the return to the writ of cerliorari,
amend the convietion, and they may do that even after it
1= lodzed with the officer of the Court.  Here a statutory
appeal has heen given, and  the justice cannot amend
if he is made to return the conviction without a writ
ol certiorari.  His power is gone if this practice 1s
allowable, and the result is that proceedings can be taken
under which they are liable to the same consequences as if
the convietion had been veturned to the writ of certiorari.
Now it must follow that the verv moment that the convie-
tion is filed under sec. 888, if the position is the same as if
it had been filed with a return to a writ of certiorari, the
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justices have no longer power fo amend, because the moment Judgment.

I'e has filed the record in Court it is open to any person to Wetmore, J.

move to quash it.  But the authorities run contrary to that,
They say they can amend it before it is returned with the
return to the writ of certiorari. 1t seems to me, therefore,
that the establishment of a practice such as is sought to be
carried out here, is fiving in the teeth of the practice of the
Court and the Tmperial Statute and the decisions I have
mentioned,

I think, therefore, with my hrother Riciiainsos, that we
liave no jurisdiction to entertain this application until a writ
of ecertiorari has been igsued and the return made to the
Court ; but I concur with the latter part of my brother Scorr’s
judgment that the defendant, having elected to take the case
stated before a single Judge as he has done, and having got
the decigion of that Judge, he cannot come before this Court
now and attack the convietion upon the very same grounds
as those upon which he attacked it hefore the single Judge.
The powers of hoth arve identical.  Suppose that, instead of
clecting to have this case heard before the single Judge, he
had elected to have it heard beiore this Court and got
its decision, could he then apply to this Court to quash this
convietion just as if it had been hrought up by writ of

certiorari. 1 think it is a case of res judicata, and no appeal

to this Court seems to he given from the decision of a single
Judge. 1 ao not think that we should allow it to be taken
by a side wind,

Rule discharged with costs.
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O'BRIEN v. JOHNSTON.

Promissory note—Holder—Equitable sct off against drawee—Prefeven-
tial assignment—Pressure—Rer, Ord, (1888), ¢, }9.

One Maloney, to secure a claim of $867.00, endorsed to the adminis-
trators of the estate of John 8, Ewart, a promissory note made
in his favour by the defendant, At the same time it was arranged
that the administrators should hold the balance of the proceeds in
trust, first to pay certain other claims against Maloney and the
residue to pay over to him. Subsequently, but before the note
became due, Maloney executed an assignment to the plaintiff of
all his interest in the moneys secured by the note in trust to pay
the claims previously arranged for and certain additional claims
amounting to more than sufficient to exhaust the proceeds, The
administrators before action endorsed the note to the plaintiff, taking
from him an agreement to protect their interest, The defendant
claimed to be entitled to deduct from the amount payable by him
certain indebtedness of Maloney to him ineurred in some collateral
transaction, on the ground that the assignment was void undpr
Rev, Ord. (1888) ¢, 49, or that it was ng more than an assign-
ment of a chose in action, and that the plaintiff took subject to
the equities between the maker and the payee.

Held, affirming the judgment of Roureav, J., that the assignment,
having been procured by pressure, was not void; that the admin-
istrators at all events were holders in due course, and the plaintiff
conld rest upon their title; and that there could, therefore, he no
set off against the plaintiff,

[Conrt in bane, 11th December, 1897,

This was an appeal from the judgment of Rouvreau, J.,
at the trial in favour of the plaintiff. The action was
brought on a promissory note made by the defendant in
favour of William Maloney for $3,000, dated 11th August,
1894, and payable at the Bank of Montreal, Calgary, one
vear after its date. This note, therefore, matured on 14th
August, 1895, At the time it was given, Maloney, the payee,
was indebted to James A. Lougheed and Jessie S. Ewart
administrator and administratrix of the estate of John 8.
Ewart, deceased, in the sum of $300 and upwards, and he,
immediately after it was made, indorsed it to Loug-
heed and Ewart as collateral security for such indebt-
edness.  Messrs.  Lougheed & MeCarter, a firm of
advocates practising at Calgary, of which Mr. Lougheed, the
administrator, was a member, were also acting fer certain
creditors of Maloney, and it was arranged between MeCarter
and Maloney at the same time that the balance of the note,
after satisfving the claim of Lougheed and Ewart, was to be
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applied to pay certain other named creditors, pressure being
exercised at all events with respect of one of the claims,
the claims then considered being, however, insuflicient to
exhaust the balance of the note.

Subsequently, and before the note became due, Lougheed
A McCarter, acting on their own behalf in respeet of an
account due by Maloney to the firm, and as advocates as well

for the creditors whose claims had been previously secured
as for certain new creditors having claims which were sufli-
cient to exhaust the proceeds of the note, procured Maloney
to execute an assignment dated 1st August, 1895, by which
Maloney assigned to the plaintiff all his interest, claim and
demand to the moneys secured hy the note in question, with

power to demand and receive from Lougheed and Ewart all
monevs received by them as proceeds of such note after de-
ducting therefrom the moneys owing to them as representa-
tives of the Ewart Estate, and to stand possessed of such
monevs in trust to pay the creditors of Maloney their re-
spective claims, )
The note remained in the hands of Lougheed and Me-
Carter until a few days before maturity, when it was dis-
counted at the Molsons Bank, but not having been paid on
the due date it was taken up by Lougheed and Ewart and
was on the same day by them endorsed to the plaintiff, an
agreement being at the same time entered into, whereby,
after reciting the indorsement of the note to Lougheed and
Iiwart, and that they were entitled to receive out of the
proceeds $867 and that the plaintiff was entitled to re-
ceive the balance, it was agreed that the plaintiff would at
once take steps to collect the amount of the note, and ount
of the proceeds first pay Lougheed and Ewart the sum of
%867 and indemnify and save them harmless as to the
proper application of the balance. The plaintiff immediately
on the note being indorsed to him and on the 14th August,
the last day of grace, presented it for payment at the Bank
ol Montreal, when it was dishonoured. The defendant, ad-
mitting the right of the plaintiff to recover to the extent
that the Ewart FEstate was interested in the note for its
claim of $800 and upwards, claimed the right to set off
against the balance claims which he had against Maloney,
not arising out of the note itself, hut out of entirely
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independent and collateral matters, and paid into Court
$1,604, which he alleged was suflicient to satisfy the plain-
s claim, - Roveeac, J., gave judgment for the plantiff
for $1,400.05, buing, with the amount paid into Court. the
full amount of the plaintifl’s claim.

The appeal was heard hefore RicHARDSON, WETGoRE,
and McGuire, J.J.

C. C. MeCaul, .C., for plaintiff.  The assignment of
It Nugust, 1895, revoked the fivst endorsation to Lougheed
and Fwart so far as any other ereditors obtained any rights
thereunder, and it s void under The Owdinance r:s/u""l“l
Preferentiol Assignments, Rev, Opd, (1888), ('h:l]i. 19, or is
enly a mandate, since the ereditors have not in any way
clected to take the henefit of it. Consequently the defend-
ant can, i i~ the creditors, other than the estate of
John S, Ewart, set ol his elaims against Maloney, At all
events the assignment is not an assigninent of the note, hut
ol the proceeds, and ithe plaintillf holds these subject 1o all
cquities as he would under any assignment of a chose in
action,

Po MeCarthy, (.0, for defendant.

Riciarnsoxn, J.—Maloney, on pressure by Lougheod &
MeCarter, the advocates with whom the indorsees had placed
the note for collection when due, at once charged any sur-
plus resulting from the collection, after Longheed & Ewart's
debt had heen covered, with payment of the claims of certain
creditors, and later on, before the note matured, formally

assigned sueh surplus to plaintiff in trust to receive the

same, and then, aiter receipt, pay those, and some other
pressing ereditors, all named in the instrument, these claims
together exceeding such surplus,  This by the terms of the
note he had the right to do.

Following this assignment and hefore maturity .of the
note, Lougheed & rt indorsed over “generally” the note
to the plaintiff, taking from him an undertaking to collect
and apply the proceeds in paying the debt due Lougheed &
Ewart, and indemnify them as to the proper application of
the halance.  The plaintiff thus became holder for value in
due course, and I have observed no authority which will per-
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mit the setting off as against an indorsee in due course for
value of a debt due by a payee to the maker. Such certainly
is not an equity attaching to the note itself.

Holding this view, and being also of opinion that the
prool of pressure made upon Maloney by the advocates rep-
resenting the creditors in trust for whom he assigned to
plaintiff, was ample to uphold it as against other ereditors
of Maloney, I think the judgment of the learned trial Judge
should stand and the appeal be dismissed with costs,

As to the question of whether this assignment is void
ander The Ordinance respecting Preferential Assignments,'
I am satisfied that this assignment was procured as the re-
sult of honest pressure brought to bear on Maloney by
Lougheed and McCarter acting for themselves and the other
creditors of Maloney named in the assignment. The testi-
mony of McCarter puts that beyond all question in my opin-
ion. And I can find nothing in the testimony which leads
my mind to any other conclusion,

Wersmore, J.—The whole question involved in this ap-
peal is, whether the defendant has under the circumstances
of this case the right at common law or in equity to insist
upon his alleged matters of set off against Maloney. 1
have no doubt whatever that at common law the defendant
cannot set off against the plaintifls right to recover on the
note the elaims against Maloney which he relies on,  There
is no doubt that the plaintiff was the holder of this note,
and, that heing so, his rights at common law, so far as the
estion of the right of set off is concerned, is =ct at rest
by Oulds v. Harrison* which lays down the law in substance,
that an indorsee of an overdue note is not liable to a set off
due from the payee to the maker, although the indorsee had
notice of the set off, gave no consideration for the indorse-
ment. and took the note on purpose to defeat the set off.
That case so far as I know has never been overruled,
That the assignment is not, under these circumstances,

void, is set at rest by Stephens v. MeAvthur®,

PRev, Ord, (I8SS), o, 49, 2 (1854) 10 Ex, 572, 24 L, J, Ex, 66,
SOCLRCAEL 3 W, 160, 7 (1801) 19 8, C. R, 446,

. REPTS, 4
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Then, as to the question whether the assignment in

. question was a mere mandate, a number of cases were re-
lied on on behalf of the defendant. The case principally

reliecd on was Johns v. James,* as embracing the holdings of

all the other cases on the subject, and in that respect the

learned counsel for the defendant was, I think, correct. In

this case, as well as in all the other cases cited on this point

on behalf of the defendant, the assignment was a voluntary

assignment.  The creditors intended to be benefited had

not executed the deed: they had not been communicated
with; they had never acted in any way or been induced to
act by anything that occurred by reason of the execution
of the deed, and the creditor in question only intervened
after the property had been entirely expended by the trus-
tee. In Andrew v. Stuart, ® and Cooper v. Dixon,® the sheriff
seized the property before the creditors interested had been

communicated with or had in any way expressed their assent
to take the benefit of the deed. In this case, however, the
deed was not a voluntary deed: it was executed at the re-
quest of, and by the pressure of, the creditors interested, of
some of the creditors in person, of the others through their
advocates, Lougheed & McCarter. Suppose that an assign-
ment had, at the request of any one of the creditors and
under pressure, been executed to him personally, and with-
otit the intervention of a trustee, could it be held that such
a transfer would be merely a mandate because the creditor
had not signed it? 1 think not. What difference does it
make then that, a number of creditors being interested, an
assignment is at their request and under their pressure made
for their benefit to a trustee named by them, even if they
«lo not execute the document? [ am at a loss to discover
the difference. Can it be said under such circumstances
that the transfer was not communicated to the creditors,
or that they had not elected to take the benefit of the as-
gignment? My opinion is quite the contrary. 1 think most
decidedly they have elected to take the benefit of the assign-
ment. And I think I have a right to assume, although there
is no direct evidence of it, that they have omitted in conse-
quence to further press their judgments by execution or

COISTRY K Ch, D, T71: 47 LT, Chy 53, 7 (1881) 6 Ont, A, R.
COI884) 10 Ont. AL R,

495,
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their claims by suit where no judgment was recovered, I
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am of opinion that the assignment under the circumstances W.unore, J.

is irrevocable and that the plaintiff is therefore trustee for
the creditors named, and not for Maloney.

As to the point raised that the assignment is an assign-
ment of a chose in action, I am rather inclined to the opin-
ion that that contention is correct, lut I am also of the
opinion that this cannot affect the plaintiff’s right to recover
the whole amount of the note sued on. It must be borne in
mind that this action is brought on the note, and not merely
on the chose in action assigned to O'Brien by Maloney, In
my opinion the situation was as follows:—Before the note
was indorsed to him, the plaintiff was as far as Maloney,
under the influence of the creditors, could do it, clothed
with the right to receive the proceeds of the note after de-
ducting Lougheed and Ewart’s claim for the benefit of such
creditors, The moment then that the note was indorsed to
him and the agreement between him and Lougheed and
Ewart was signed, he became the lawful holder of the note
to all intents and purposes as trustee to pay over the whole
proceeds, first paying Lougheed and Ewart and then the
other creditors, and all the law applicable to holders of
promissory notes as indorsees is applicable to him and this
note. I can find no case at common law or in equity where
the maker of a note has been allowed to set off against an
indorsee claims against the payee arising out of collaterat
matters, unless the indorsee represents the payee. Now
that was the state of facts in Thornton v. Maynard,” so
strongly relied on by the defendant. In that case the acs
tion was brought by the holder of several bills of exchange
against the acceptor. The defendant pleaded by way of
equitable defence that the drawers became bankrupt and
that the plaintiff had received £425 as a dividend from the
drawer’s ¢state on account of the bills sued on, and as to
that sum was suing only as trustee for the drawers, and
the defendan! claimed to set off claims due to himself from
the drawers, which was held a good equitable defence pro
fanfo. It must he borne in mind that the plaintiff in that
case was alleged in the plea to be the trustee of the
person against whom the set off wae claimed. In

"(1875) L. R. 10 C. P. 695; 44 L. J. C. P. 382; 83 L. T. 433.
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this case the plaintiff is not, according to my hold-
ing, the trustee of the person against whom the set off
is claimed, namely, Maloney; he is the trustee of Lougheed
and Ewart and of the other ereditors named in the
assignment of 1st August, 1895, In the view I take of this
case I think it is quite immaterial whether the note was
overdue or not when it was indorsed to the plaintiff, or
whether the plaintiff had notice of the matters of alleged set
oft or not.

The views I have expressed dispose of the whole appeal.
1 am of opinion that the judgment of the trial Judge should
be affirmed and this appeal dismissed with costs,

Mctuire, J.:—This appeal is from the judgment of
Mr. Justice RovLeauv,

Plaintifl sued upon a promissory note for $3,000 and in-
terest, made by the defendant payable to the order of one
William Maloney indorsed by Maloney to Lougheed and
Ewart and by them indorsed fo the plaintiff.  Defendant
admits that the note was indorsed to Lougheed and Ewart to
secure Maloney’s indebtedness of some $867 to the Ewart
estate, but as to the residue of the note he says that Lougheed
and Ewart were to hold the same as trustees for Maloney;
that Maloney is indebted to him in respect of certain matters
entirely distinet from the note sued upon; that the present
plaintiff became holder of the note when overdue and is there-
fore trustee for Maloney in the same way as his transfer-
rors, and that the defendant is entitled to set off against so
much of the proceeds as were so held or to be held in trust
for Maloney, the amount of Maloney’s said indebtedness to
him.

The evidence is clear and uncontradicted that the note
was assigned on the day it was made, by Maloney to Loug-
heed and Ewart for value, eiz., as security for the claim
of the Ewart estate and to pay certain other ereditors of
Maloney for whom Lougheed & McCarter were acting as
advocates.  The note remained in the hands of Loug-
heed and Ewart till a few days before its maturity, when
it was indorsed to the Molsons Bank for collection, hut
on the day it fell due the bank returned the note to Mr.
Lougheed, who the same day on behalf of himself and Jessie
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Ewart indorsed it to the plaintiff.  Whether this indorse-
ment was before or after maturity is a disputed fact. In
the view I have taken I do not think it is material. Loug-
heed & Ewart were unquestionably holders in due course
and O'Brien can stand on their title. It seems clear that
at law a debt due by the payee of a note to the maker and
entirely distinet from the note cannot be set off in an action
by an indorsee. See Burrough v. Moss® and Qulds v, Harri-
son ',

But the defendant says that in equity, under the circum-
stances in this case, he can set-off his debt against the por-
tion of the note to which Maloney was entitled after satis-
faction of the claim of the Ewart estate. It will not be
necessary for me to consider whether the defendant’s con-
tention is correct or not, because I do mot agree with him
as to the facts. I think that when the note first came into
the hands of Lougheed & McCarter, the claims which they
held for collection and which the evidence shews Maloney
agreed should be paid by them out of the proceeds.of the
note, may no! have been sufficient to exhaust the said pro-
ceeds, and as to any residue they would heid it for Maloney.
But beiore the noie fell due they became advocates for
other ereditors, and on the first of August, the date borne by
the assignment, and certainly before the ninth of August,
according to Mr. McCartet’s evidence, Maloney executed an
assignment to the plaintiff of the whole proceeds of the note
in favour of certain named creditors, clients of Lougheed &
'McCarter, whose claims would more than exhaust such
proceeds, so that, when the note fell due, Maloney had no
interest whdtever in the note or its proceeds, and the plain-
tiff was never a trustee nor to be a trustee for Maloney, as
to any portion of the proceeds of the note. The evidence is
that this assignment was procured through pressure by
Lougheed & MeC'arter and was not voiuntary. Though the
assignment is to O'Brien, it was made in effect to the credi-
tors represented by those advocates.

It is urged that this assignment was revocable because
not executed by any creditor. But the advocates of these
creditors were pressing Maloney for payment, and the

& ( 1IR30 10 B & ¢, .';.'s& * (1854) 10 Ex, 572; 24 L. J, Ex. 66;
3C L R 333: 3 W. R,
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assignment was made not only with their knowledge, which
is the same as the knowledge of their clients, but also, as
we have seen, was secured and obtained by them. Under
these cigeumstances, I do not think the assignment was re-
vocable, and so | need not consider whether, even were it
voluntary and revocable, the defendant would have a defence
to this action.

The plaintiff is I think entitled to succeed, and the ap-
peal should therefore he dismissed with costs,

Appeal dismissed with cosls.

REGINA v. SKELTON,

False swearing—~Statutory declaration—No allegation of intention to
mislead— A mendment of charge—Authority to make declaration—
—Withdrawal of election to be tried by jury—Pretiminary in-
quiry on several charges against different defendants—Admissi-
bility of statement of accused made upon oath,

The defendant was charged for that in a certain statatory declaration,
he did falsely, wilfully and corruptly declare to the truth of cer-
tain facts, setting them out, Upon objection before 3)]»;\ the charge
was amended on the application of the Crown by adding an allega-
tion that the defendant was duly authorized to make the declaration,
but there was no allegation that it had been made with intent
to mislead,

Held, that no allegation of intention to mislead was necessary: that
the amendment was properly allowed, and that the charge was
sufficient in point of form, .

Held, further, that s, 26 of The Canada Evidence Act, 1893, author-
ized the making as well as the taking of the declaration,

The defendant pleaded to the charge before amendment and elected
to be tried by a Judge with the intervention of a jury. Upon
being called upon to plead to the charge as amended he sought to
alter his election and to be tried by the Judge alone, This was
refused,

Held, that the refusal was justified.

The declaration in question had been made by four parties commenc-
ing, “ We,” and setting out the names of the declarants, but there
was no statement that it was made jointly and severally. \

Heild, that, the defendant having signed it, there was no reason why
::‘ should not be taken to have made it of his own personal know-

ge.

The evidence at the preliminary investigation was taken on an in-

formation against the defendant at the same time as upon separate

informations against two of his co-declarants,
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Held, that the defendant was properly charged upon such evidence.

The defendent at the preliminary investigation, after being cautioned,
requested that he should be sworn, and made his statement upon
oath,

Held, that such statement was properly receivable against him at the
trial,

| Court in bane, 9th December, ISOT, 1ith February, 1898,

This was a case reserved hy Wermorg, J., under the
provisions of section 143 of The Criminal Code, 1892.

The defendant was chavged at Battieford on 28th Octo-
her, 1897, as foliowsi—

Jaizes Moore Skeiton, of the town of Battieford, in the
Judicial Distriet of Saskatchewan in said Territories, stands
charged ior that the said James Moore Skelton, at Battleford
aforesaid, on or about Friday, the sixteenth day of April, A.D.
1897, in a certain solemn declaration made voluntarily before
one John Cotton, one of Her Majesty’s Justices of the Peace
in and for the Noithwest Territories, did falsely, wilfully
and corrupily declare and state of John Byron Mercer, of
Battleford aforesaid, to the effect and in the words following,
that is to say, * We,” meaning the said James Moore Skel-
ton and others, “know that he,” meaning the said John
Byron Mercer, “ kept in the Conservative committee rooms
the Battleford list of voters that had been made out and
posted by the emumerator. This, we believe, was done to
allow the Conservative committee to examine and revise such
lists, and also to prevent their being always open to the
public, as provided by law, and that by such action injury
was done to the Liberal candidate (he the «aid James
Moore Skelton heing then duly authorized by law to make
any statements on solemn declaration (s. 147).”

This charge as originally preferred on 28th October did
not contain the words within the brackets, Upon
the defendant being arraigned upon this charge as originally
preferred, and before he pleaded thereto, an application was
made upon his behalf to quash it upon the following
grounds :— '

1. That it did not allege, in the language of sec. 147
of The Criminal C'ode, 1892, that the statement set out in
such paragraph was one authorized or required by law to be
made on solemn declaration;

Statement.
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.
2. That it did not allege that said statement was made
with intent to mislead:

3. That the offence set out in the charze was not founde |
upon the facts or evidence disclosed in the depositions taken
at the preliminary examination, and that the charge was not
preferved hy the Atiorney-General or any one by his diree-
tion, or by any one with the written consent of a Judge of
any Court of orizinal jurisdiction or by the Attorney-General:

4. That the preliminary inquiry was held against three
persons, including the defendant, and not against the defend-
ant alone,

The trial Judge refused to quash the charge, and stated
that he would reserve all questions of law raised for the
opinion of this Court.  He deelined to amend the charge.
The defendant then pleaded * not guilty ™ and elected to be
tried by a Judge with the intervention of a jury. The Court
was then adjourned until the following day to enable a jury
to he summoned. :

Upon the opening of the Court on the following morn-
ing, application was made on behalf of the Crown to amend
the charge by inserting the words which are contained with-
in the brackets.  On hehalf of the defendant, it was objected
that the proposed amendments did not cure the objec-
tions to the charge as originally laid. The trial Judge
allowed the proposed amendments to be made, and a plea of
“not guilty ” was entered by the defendant to the charge as
so amended. The defendant by his counsel stated that he
desired to withdraw his election made the previous day to be
tried by a Judge with the intervention of a jury, and to elect
to be tried by a Judge without the intervention of a jury,
and he claimed that inasmuch as he had been called upon
to plead de noro he had the right to so withdraw his election
and make a néw one.

The learned trial Judge declined to allow the defendant
to withdraw his election and make a new one, on the grounds
that he had no right hy law to elect to he tried by a Judge in
a summary way, that the matter of giving him his option
to be so tried was entirely in the discretion of the Judge, and
that the charge as amended was substantially the same as
that upon which he had made his election.
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The case was thereupon tried with the intervention of
ajury.

The declaration which contained the alleged false state-
ment was made under the Canada Evidence Ael, 1893, by
the defendant, and three others and, in so far as the same is
material to the question of law reserved, was as follows:—

* We, James M. Skelton, . M. Daunais, Wilfrid Latour,
Thomas Dewan, all of Battleford, Saskatchewan, do soleginly
declare that we know of our personal knowledge that ™ (here
followed the alleged false statements and other statements).

At the preliminary hearing before the justices of the
peace, after the examination of the witnesses produced on
the part of the prosecution had been completed, the defend-
ant was addressed by the justices in the words following:

* having heard the evidence, do you wish to say anything in
answer to the charge? You are not obliged to say anything
unless you desire to do so, but whatever you say will be taken
down in writing and may be given in evidence against you at
the trial.”  Thereupon the defendant made a statement, but
hefore making it, he was, at his own request, sworn. The
statement was taken down in writing and signed by the de-
fendant, and was offered in evidence by the Crown at the
trial. It was objected to on the part of the defendant on
the grounds: that it was evidence of the defendant, and
not his statement taken in pursuance of The Criminal Code,
1892, and that it was not receivable in evidence by virtue of
sec. b of The Canada Evidence Aet, 1893,

The learned trial Judge received the statement holding
that it was none the less a statement under sec. 591 of T'he
Criminal Code, 1892, because the defendant, at his own re-
quest, had been sworn before he made it, and, if it was not
a statement made under that section, the defendant was
a competent witness under sec. 4 of The Canada Evidence Act,
1893, and, having offered his evidence under oath, and it
having been received, it was not subject to the proviso con-
tained in gec. 5 of that Aect, as the proceeding on which he
was being tried was not instituted against him after such
evidence was given, but had been instituted against him
when the information was laid, and was admissible under
the general provigions of the last mentioned Act, and by
virtue of sec. 592 of the ("riminal C'ode, 1892.”
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At the close of the case for the Crown, the objections
raised to the charge on the application to quash, were re-
newed on the part of the defendant for the reasons then
urged. It was also urged on his behalf, that perjury or any
offence akin to it, could not be assigned on the solemn de-
claration put in evidence because the plural pronoun * we ™
was used: that, in order to enable perjury or any offence
akin thereto to he assigned on such a declaration, the
language should he “we jointly and severally know.” and
that the word “we ™ was ambiguous and might include any
two of the declarants and not necessarily the defendant.

The jury found the defendant guilty of the offence
charged.

The questions of law raised for the opinion of this Court
were,

Ist. Were the objections raised to the charge on which
the application was made to quash said charge or any of
them good and valid objections in law, and onght the trial
Judge to have quashed the charge on said objections or any
of them?

2. Was he authorized by law to allow the charge to he
amended in the manner in which it was amended ?

3. Did the amendments cure the objections raised to
the charge as originally laid or any of them?

4. Was he justified in law, in refusing to aliow the de-
fendant to withdraw his election to be tried with the inter-
vention of a jury, and in refusing to try the defendant in a
summary way without the intervention of a jury?

5. In view of the objections taken to it, was the defend-
ant’s statement or evidence given bhefore the justice at the
preliminary examination properly received in evidence?

6. It is an indictable offence under sec. 147 of The
Criminal Code, 1892, to knowingly, wilfully and with the
intent to mislead, make a false statement in a solemn de-
claration of the character of that in question in this case,
and made voluntarily under the circumstances under which
the defendant made the declaration in question?

7. If not an offence under see. 147 of the Code, is it an
offence under either secs. 148, 119 or 150, and, if so, under
which of these sections?
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8. Was the objection taken on the ground that the per-
sonal pronoun “we” was used in the declaration a good
and valid objection?

9. Was the trial Judge correct in holding as he did
that the offence charged was an indictable offence under see,
147 of the Code and not under sees. 148, 149 or 1507

10. If the offence was not an indictable offence under

sec, 147, was it an indictable offence under either secs. 148,
149 or 150, and, if so, under which of those sections?

11. In view of the manner in which the charge is
framed, and if the offence is one under secs. 148, 149, or
150, and not under see. 147, can the verdict he treated as
a verdict of guilty under any of the first mentioned sections?

The cage was heard hefore Ricuarnson, Rovrneav, and
Scorr, JJ.
R. F. Chisholm, for the C‘rown.

T. C. Johnstone, for the prisoner,

| 11th February, 1898.]

Ricnarpson, J.:—The learned counsel for defendant
urged before this Court that, the charge being bad in sub-
stance, it was not amendable, but should have been quashed.
Bearing in mind, however, that the amendment was allowed
and made before the defendant had pleaded, and as the de-
feet, if it was a defect, was apparent on the face of the charge,
it was, in my opinion, amendahle under sec. 629 of T'he Crim-
inal Code, 1892,

Then, as to the charge as it stands, is it sufficient in
point of form, having regard to the provisions of se:. 611
of the Code?

Notice is given to the accused that he is charged with
having, on the 16th April, 1897, in a certain solemn declara-
tion made voluntarily before John Cotton, a justice of the
peace 1a and for the Northwest Territories, falsely, wilfully
and corruptly declared and stated of John Byren Mercer
to the effect and in the words set forth, “he the said
accused, being then authorized by law to make any
statements on solemn declaration (see. 147).” The accused
was bound to know, or must be taken to know, that if he had
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made upon oath, in a judicial proceeding, a similar state-
ment falsely, wilfully, and corruptly, it would amount to
perjury.

The evidence established clearly that the object in view
in making the false statement was to obtain, or assist in
obtaining, Mercer's dismissal from an office he held, and to
mislead the person having the power to dismiss him. Sec.
26 of The Canada Evidence Act, 1893, in my judgment au-
thorizes the making of such a declaration as in this case, pro-
viding, as it does, that “any . . . justice of the peace
' may receive the solemn declaration of any person
voluntarily making the same before him in the form pre-
seribed . .. of the truth of any fact.” And sec, 147
is intended to deal with persons who, availing themselves
of the rights given by sec. 26 of The Canada Evidence Act,
abuse them by making false statements of the kinds de-
scribed.

With regard to the statement of the accused being given
in evidence, it clearly appears that, on the preliminary in-
vestigation, the accused was clearly cautioned, if not in the
exact words, yet to the effect required by sec. 591 of the Code,
There was no compulsion, and why what he then stated
voluntarily should he excluded because he was sworn, or
because what he said was reduced to writing and signed by
him, I fail {o observe. The proceeding in which the state-
ment was made, wag not a proceeding thereafter instituted
against him. It was in the then pending proceeding, and
sec. 5 of The Canada Evidence Act consequently does not
apply. In my opinion accused’s statement was admissible in
evidence on the trial.

As to the 8th question submitted by the learned trial
Judge, 1 am not convinced, after hearing the arguments of
the learned counsel for the defendant, that by the use of the

word “we” in the declaration in question, when both de-
fendant and others have signed it, it is open to ambiguity, or
is any other than the declaration of each of those who de-
liberately signed the same and solemnly declared before the
justice of the peace to the facts therein contained, and
therefore 1 hold the learned trial Judge was right in the
view he took.
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In the result, in my opinion the questions submitted for Judgment.
the consideration of this Court by the learned trial Judge Richardson,d.
should be answered thus:

One, two, five, six and nine in the affirmative,

Question three, it is not necessary to answer, it being
covered by the answers to one and two.

Question four does not require a formal answer inas-
much as the objection raised was abandoned on the argu-
ment, the point having been decided in this Court. Rey. v.
Brewster' and a like objection overruled.

Questions seven, eight, ten and eleven, in the view I
take of the whole case, require no direot answer,

In my opinion the rulings of the learned trial Judge
appealed from should be affirmed.

Scort, J.:—Section 147 of The Criminal Code, 1892,
provides as follows:—* Everyone is guilty of an indictable
offence . . . who, being required or authorized by law to

make any statement upon oath, affirmation or solemn de-
claration, thereupon makes a statement which would amount
to perjury if made in a judicial proceeding.”

In order to ascertain whether a statement would amount
to perjury if made in a judicial proceeding reference nust
he had to see. 145, which defines that offence. Tt will there
be found that one of the ingredients of the offence is that
the statement must have been made with the intention to
mislead. I think it is clear that, before the passing of the
(‘ode, where the intent with which an act was committed
was a necessary ingredient of the offence, such intent must
be alleged in the indictment or charge, and there are some
provisions of the Code which lend themselves to the view
that it is still necessary to allege it, such as for instance sec.
G13, which provides that, in an indictment for an offence
under sec. 361, it shall not be necessary to allege that the
act was done with intent to defraud. The intent {e defraund
is not necessary to constitute an offence under the latter sec-
tion, and, if it is unnecessary to allege the intent in cases
where it is an ingredient, it seems unnecessary to provide

189G 2 Terr. L. R. 353,
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that . need not be alleged in certain cases where it forms no
part o the offence. Take also sub-sec. 1 of sec. 611, which
provides that every count of an indictment *shall contain

in substance a statement that the accused nas com-
mitted some indictable offence therein specified.” It might
reasonably be contended that, where the law provides that an
act shall be a criminal offence only in cases where it is done
with a certain intent, an indictment alleging that the aceused
bad done the act without alleging that it was done with that
intent, would not contain in substance a statement that the
accused had committed an offence.

I am free to admit that these and other provisions of the
Code led me to entertain the view that the charge in question
was defective by reason of the fact that it did not allege the
intent to mislead. It contains no direct allegation to that
effect, and I am of opinion that the figures *s. 147 at the
end of the charge do not constitute a reference to any section
of any Statute within the meaning of sub-sec. 5 of sec. 611,
but further consideration of other portions of the Code now
leads me to the conclusion that the charge is not defective
by reason of the omission referred to,

Sub-section 4 of sec. 611 provides that the statement
may be in any words sufficient to give the accused notice of
the offence with which he is charged, and Form FF in the
schedule, which expressly refers to see. 611, gives examples
cf the manner of stating offences under it. Form C states
an offence under see, 359 for obtaining goods by false pre-
tences. A reference to that section will show that the intent
to defraud is necessary to constitute that offence, and yet Form
C contains no allegation of such intent. If such an allega-
tion is unnecessary in a charge under sec. 359, 1 fail to dis-
cover any reason why it should be considered necessary in a
charge under sec, 147. | also fail to see that if the charge
in question had contained such an allegation it would have
given the defendant any further or better notice of the offence
with which he was charged, than it now does without such
aliegation.

I have not overlooked the fact that Mr. Justice TASCHER-
EAU in his work on the Code expresses the view that a count
for false pretences is perhaps the only one that can be laid
without an averment of the intent, where such intent is
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necessary to constitute the offence, but 1 do not agree with
Lis view of the effect of the forms in the schedule. To my
mind these are intended to illustrate the provisions of sec.
611, and their effect was not intended to be confined, and is
not confined, to the offences stated in them. Section 982
provides that these forms, varied to suit the case, or forms
16 the like effect, shall be deemed sufficient. 1t is true, as
pointed out by Mr. Justice T'ascuereav, that the other forms
i FF either directly or indirectly allege the intent, where
the intent is necessary to constitute the offence, but it will
be found that as to some of them at least, such allegation
would be necessary in order to give the accused notice of the
particular offence with which he is charged.

As to the third objection raised on behalf of the defen-
dant upon his application to quash the charge, the informa-
tion laid before the justice of the peace on the preliminary
examination charged the defendant separately with “ com-
mitting perjury, in that he made a false declaration before
John Cotton, J.P.”" and the portion of the declaration on
which perjury was assigned, was set out in the information
substantially just as it is in the charge in question, and such
information stated that such declaration was signed by the
defendant and Daunais, Latour and Dewan. Separate in-
formations charging perjury in like manner were laid against
Daunais and Dewan respectively, and one preliminary in-
quiry was held on such informations against the three per-
scns so charged. The evidence in the depositions taken at
such preliminary examination disclosed sufficient to warrant
the justice in committing the accused persons for trial for
an indictable offence in declaring in such declaration what
vas to them respectively, wilfully and corruptly false in the
particulars charged against them in the informations, assus-
ing that an indictable offence can be charged against a person
in respect to a false statement so made in a solemn declar-
tion made under sec. 26 of The Canada Evidence Act, 1893,
under the circumstances under which the accused made the
declaration in question,

Upon these facts, as stated by the trial Judge, T am of
opinion that the charge in question was founded upon facts
and evidence disclosed on the depositions taken before the
justice on such preliminary examination, that such prelimin-
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ary examination was sufficient for the purpose, and that the
fact that it was held against three persons including the de-
fendant is immaterial.

Holding these views 1 am of opinion that the objections
raised to the charge as amended, and upon which the appli-
cation was made to quash it, are not, nor are any of them,
good and valid objections in law.

In answer to the second question submitted, I am of
opinion that the trial Judge had power to allow the charge
to be amended in the manner it was amended. Irrespective
of any question which may arise as to whether the amend-
ment was as to a matter of form, or one of substance, I think
that the (‘rown Prosecutor, who was acting as Crown counsel
at the trial, had the right under sec. 11 of the North-West
Territories Amendment Aet* to substitute another charge in
respect to the same offence, and, having that right, 1 see no
reason why he should not amend the original charge instead
of substituting a new one.

Seetion 629 of the Code differs from the corresponding
seetion of the Imperial Statute, inasmuch as the former is
expressly confined to formal defects, and the reason given by
the text writers for so confining it is that there the grand
jury are the accusers on the indictment, and the accusation
cannot be changed into another one without their consent.
11 they have brought in an accusation of an offence not
known to the law, the Court cannot turn it into an offence
known to the law by adding to the indictment. That state
of affairs does not exist here, because here the Crown Prose-
cutor is the accuser, and in the present case he himsell ap-
plied for the amendment.

As to the fourth question submitted, 1 am of opinion
that the trial Judge was, for the reasons stated by him, justi-
fied in refusing to allow the defendant to withdraw his elec-
tion to be tried with the intervention of a jury, and in refus-
ing to try the case summarily without the intervention of a
jury.  Queen v. Brewster. decided by this Court, is an au-
thority upon that point.

As to the fifth question submitted, I am of opinion that
the admission of the defendant’s statement or evidence given

104-50 Vie, e, 22, * (1896) 2 Terr. L. R. 353,
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Lefore the justice on the preliminary examination, was not Judgment.
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cpen to the objections urged against such admission. I
agree with the trial Judge in the grounds stated by him for
its admission.

As to the sixth question submitted, I am of opinion that
the act stated in the question i« an indictable offence under
sec. 147 of the Code.

Upon the argument of the case, it was contended by
counsel for the defendant that sec. 6 of The Canada Evi-
dence Act, 1893, merely authorized a justice of the peace,
elc., to receive the solemn declaration of any person making
the same before him ag to the truth of any fact, ete., and
did not go the length of authorizing such person to make
such a declaration ; that there is no other law which requires
or authorizes a person to make a solemn declaration as to
such matters as are contained in the declaration mentioned
in this charge, and that, as sec. 147 of the (‘ode only applies
to such statements on oath, affirmation or solemn declaration
as a person is required or anthorized to make, the matter
contained in the charge is not an offence under that section.
Section 150 of the Code was referred to as bearing out this
contention, because it applies only to declarations and state-
ments which a person is permitted to make before an officer
permitted to receive them, thus showing that the permission
te receive, does not include permission to make.

I cannot find that it ever was the case that a person com-
mitted a criminal offence by taking an unauthorized oath,
although the administering of such an oath did constitute
an offence. The object of sec. 26 of The Canada Evidence
Act, 1893, and a somewhat similar provision in England,
5 & 6 Will. IV, chap. 62, sec. 18, was to provide a means by
which certain statements which were not authorized to be
made on oath could be verified. This object was accom-
plished by permitting certain officers to receive solemn de-
clarations as to such statements. 1f, instead of doing this,
Parliament had authorized the administering of oaths as to
such statements it would have removed the only restriction
against the taking, as well as the administering, of such’ oaths.
I think, therefore, that the permission to receive a solemn
declaration, includes authority to make it.

VOL. IIL T, L. REPTS.—5
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Judgment. Section 150 does not refer to solemn declarations, but
Scott, J. merely to statements and declarations, the former bheing
covered by sec. 147. Tt is only in certain cases that state-
ments and declarations, other than solemn declarations, are
specially authorized, and sec. 150 appears to be applicable
only to such cases. Nection 147, it is true, applies only to
oaths, affirmations and solemn declarations which a person
is required or authorized by law to make, but it must be re-
membered that these restricting words are necessary in the
case of oaths or affirmations, and that in itself affords a suffi-
cient reason for their insertion.
As to the eighth question submitted, I cannot find any
authority directly bearing upon the point involved. In the
| absence of any authority to the contrary, 1 see no reason why
cach one of the declarants should not be taken to have alleged
his own personal knowledge of the matters set out in the
declaration.
Owing to the views | have expressed it becomes unneces-
sary for me to refer to the other questions submitted.
In my opinion the rulings of the trial Judge should be
affirmed.

RovLeav, 1., concurred,

i Conviction affirmed.

Rr HARRIS AND BURNE.

Legal profession—Ordinance No, 9 of 1895, s, 15—Principal and agent
—Privity between elient and agent—Grounds of application in
summons—Practice as to striking advocates off the rolls,

The client has a locus standi to apply to strike off the rolls agents
of his advocates by whom monies have heen collected and who fail
to pay them over, and the affidavit of the principal is sufficlent evid-
ence of non-payment without any affidavit from the client,

The partner of an advocate who has failed to remit monies will not
be struck off where he has not himself Leen guilty of misconduct.

Statement of the practice to be followed in case of applications to

strike advoeates off the rolls for non-payment of monies,

[Court in bane, 9h December, 11th December, 1897,
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This was an application to strike certain advocates off
the rolls, which was made originally to RicuarDsoN, J., and
by him referred to the Court in banc.

The application was made on behalf of a firm of Mowat
Bros. of Regina, who had obtained a judgment upon which
writs of execution were issued addressed to the sheriff at
MacLeod. These writs were sent by Mowat Bros,, advocates
in Regina, to a firm of Harris & Burne in Macleod,
with instructions to obtain payment. Harris made an ar-
rangement with the execution debtors by virtue of which
$400 was paid, of which $150 was received by Harris before
and $250 after the dissolution of the firm of Harris & Burne.
None of these moneys were paid over, and the present appli-
cation was made on behalf of Mowat Bros. and directed
against both Harris and Burne before Ricmarpsox, J., by
whom it was referred to the Court in bane.

It came on for hearing before RicuarpsoN, WETMORE,
Rovrear and Scorr, JJ.

N. Mackenzie and H. A. Robson, for both advocates.
There is no affidavit of non-payment by Mowat Bros. 'The
affidavit of the principals is insufficient. Mowat Bros.
have no locus standi to make the application. The summons
does not state the grounds of the application. In any event
no order should be made against Burne, who never personally
received any of the moneys,

J. Secord, Q.C., for Mowat Bros,
W. C. Hamilton, Q.C., for Attorney-General,

[71th December, 1897.)

Wermore, J.:—None of the preliminary objections can
he sustained. Non-payment has been in effect admitted.
The application is not one for the exercise of the ordinary
Jurisdiction of the Court in the ordinary way, but is a special
application under The Legal Profession Ordinance,' which
contains special provisions as to what the summons shall
contain, and the summons in question complies with these
provisions. Kz parte Edwards,? settles the question of Mowat
Bros." locus standi.

' No, O of 1805, g, 15. * (1881) 7 Q. B. D, 155,
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On Burne’s part there has been no personal misconduct,
and so far as he is concerned, I am prepared to follow the
principles laid down by Prouproor, J., in Re McCaughey®
cited with approval by Streer, J., in Re Ross,* where he
says: “To justify an order to strike a solicitor off the rolls
there must be personal misconduct; it is not enough to show
that his partner has been guilty of fraudulent conduct from
which a constructive liability to pay money may perhaps
arise.” I refer also to Ex parte Flood.®

This application, therefore, in so far as Burne is con-
cerned, will be dismissed, but under the circumstances with-
cut costs.

On consultation with my brother Judges I am at liberty
to state, with a view of settling the practice, that in cases
where an application is made to strike the name of an advo-
cate off the rolls for non-payment of moneys received by Lim
as an advocate, the following practice will be followed. Up-
on hearing the application when it comes before this Court,
if the Court is of opinion that the advocate is liable to have
an order made against him to pay over the moneys, it will
make an order that he pay such moneys to the Registrar on
or before a day to be named in such order, and provide by
such order that, if such money is not paid pursuant to its
requirements, the name of the advocate shall be struck off
the roll, and that, upon default being made under such order,
motice shall be given to such advocate that, on a day to be
named in the notice, an application will be made to the Court
for an order to issue to the custodian of the roll to strike
the name of the advocate off the roll, and on the day named,
no cause heing shown to the contrary, an order will be
issued accordingly. This is practically following the prac-
tice a8 laid down in Re Bridgman,® in so far as it is appli-
cable to this Court. The Court will, however, reserve to
itself the right to depart from such practice under special
circumstances and in very aggravated cases.

RicuarpsoN, Rovreav and Scorr, JJ., concurred.
Order accordingly.

' (1883) 8 Ont. R. 425, ¢ (1895) 16 Ont, P. R, 482, * (1883) 23
N. B. R. 86. * (18%4) 16 Ont. P. R. 282,
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EASTMAN v. RICHARDS.

Landlord and Tenant—"Tenancy for cleven months at the rate of
$400.00 per year—Monthly payments of remt—Notice to quit—
Right of appeal—Judicature Ordinance, s. 503.

Respondents became tenants of the appellant for a period of eleven
months, for which they were to pay rent “ at the rate of $400.00
per year.,” They paid the rent monthly, After the expiration
the term they continued in possession paying monthly rent. On
Oth March, 1806, they gave appellant notice that they would quit
the premises on 30th April following, They paid rent up to that
date, when they quit the premises in pursuance of their notice. No
arrangement was made as to terms upon which respondents were to
continue after the expiry of the term. The action was brought for
$£66.66 rent for the months of May and June.

Held, affirming the judgment of Rouleau, J., that the tenancy was a
tenancy from month to month and was properly terminated by tl
notice to quit,

Ileld, that the matter in question related * to the taking of an annual
or other rent,” and that consequently an appeal lay without leave.

[Court in banc, December 6th, 1897.
February 11th, 1898,

On the 16th July, 1894, the defendants wrote a
letter to P. McCarthy, Esq., the plaintifi’s agent, as
follows: “We are prepared to rent that store where the
Herald offices used to be and will give $400 a year for the
whole, the ground floor as well as the cellar. We will rent

for 11 months from the 1st of August next at the rate of
H $400 per year. The fixings can remain or be taken out, it is

no advantage to us one way or the other. 1f this is satis-
factory we want an answer by wire to-morrow.”

Statement.

This offer was accepted by the plaintiff and the defend-
ants entered into possession of the premises on the 1st Au-
gust, 1894, and remained in possession until the 30th April,
1896. On the 9th March, 1896, the defendants served the
plaintift’s agent with a notice that they would quit the pre-
ises on the 30th April, 1896, and on the day last mentioned
they moved out and tendered the key of the premises to the
plaintif’s agent, who refused to accept it. The plaintiff de-
manded rent from time to time in the same manner as he
would have done if the rent had by the terms of the letter, .
been payable monthly, and payment was made by cheques
on the Imperial Bank, which invariably specified the month
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Statement.  or months for which the rent was so paid. Sometimes it

would be for one specified month, sometimes for two, some-

| times for three. On the expiration of the 11 months the

| defendants continued in possession without any further or

i other agreement, and the rent was demanded and paid in the

| same manner a8 before, down to and inclusive of the 30th

| of April, 1896. The present action was for $66.66 rent for

| the months of May and June, 1896, at the rate of $400 a

| year, and RouLeau, J., at the trial, gave judgment for the

| defendants, holding that the tenancy after 30th June, 1895,

was & tenancy from month to month. The plaintiffs appealed
| without having obtained any leave.

Argument. Peter McCarthy, Q.C., for appellant.
James A. Lougheed, Q.C., for respondent.

The appeal was heard before RicuarpsoN, WETMORE
and Scorr, JJ,

[11th February, 1898.]

Judgment. RicnarpsoN, J.:—The respondents here object that
there is no right of appeal in this matter, contending that
the present case does not come within those intended by the
latter words of The Judicature Ordinance,' sec. 503, which
permits an appeal without leave where “ the matter in ques-
tion relates to the taking of an annual or other rent, custom-

| ary or other duty or fee or a like demand of a public nature

It It or general nature affecting future rigths.”

1

It is to be noted that the matter in question here is whe-
ther or not the respondents are liable to pay the appellant
two months’ rent for certain premises in Calgary, $66.66 as
claimed by appellant. The contention of the respondents
upon which they seek to have the appeal quashed is that as
nothing appears on the record to indicate that future rights
| will be affected by the adjudication of the matter in ques

tion between the parties, that the appeal should be struck

out because the last three words “affecting future rights”

apply to annual or other rent as well as to the following

words, “customary or other duty or fee or a like demand of
"a public or general nature.”

TCon, Ord. (1898) Ord. No. 6 of 1803,

5 ik
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In my opinion the latter three words apply only to the Judgment.
subjects mentioned after ** annual or other rent,” and that Richardson,J.
if those words are given their plain and ordinary meaning
they cover not only annual but other kinds of rent and natur-
ally include monthly rents. Consequently an appeal lies
without leave.

No authority has been cited by counsel, nor have 1
found any dealing with the tenancy created by a tenant!
simply continuing on in possession after the expiry of an
original tenancy for a period less than a year, but Atherstone
v. Bostock,* cited by counsel for the respondents, shows the
distinetion which is to be drawn, between expressions in a
demise “at the rate of . . . per year” and * at the rent
of . . . per year.” 'The latter would carry the interpre-
tation “for a year,” while the former would be appropriate
to a period different from a year, and to arrive at the inten-
tion of the parties their subsequent conduct has to be con-
: sidered.

ﬂ In this instance the original taking was for less than a
vear, and had the respondents so elected they could have
left the premises at 30th June, 1895. They did not do this
but continued in occupation, paying, and appellant as the
evidence shows receiving, rent monthly, the vouchers put in
stating the months for which the payments were made.

The conclusion I arrive at is that to hold that respondents
became after 30th June, 1895, vearly tenants would not be
justified by the evidence, and therefore that the judgment
of the learned trial Judge should be sustained and this ap-
peal dismissed with costs.

WerMoRe, J.:—The plaintill contends that the defend-
ants, by holding over under the circumstances detailed, be-
came tenants of the premises from year to year or from 11
months to 11 months from the 30th June, 1895, and that
such tenancy could only be terminated by a six months’
notice to quit. The defendants claim that under the cir-
cumstances they were tenants from month to month from
the 30th June, 1895, and that the tenancy was properly ter-
minated on the 30th April, 1896, by the notice to quit of
the 9th March.

T(I1841) 2 M. & 8. 011, 10 L. J. C I». 113,
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Judgment. It is objected, however, on the part of the defendants that
Wetmore, J. this case is not appealable under sec. 503 of The Judicature
Ordinance without leave of the trial Judge, and that no such

leave has been given.

I am of opinion that this case is appealable without
leave of the Judge, because to quote the language of sec. 503
of the Ordinance, “the matter in question relates to the
taking of . . . a rent.” Bank of Toronto v. Le Cure et
les Marguillers de L’Ocuvre et Fabrique de La Paroisse de La
Nativite de La Sainte Vierge® Gilbert v. Gilman,* and Rodier
v. Lapierre” were relied on by the defendants for their con-
tention. The two last mentioned cases were decided upon
the construction to be placed on par. (b) of sec. 29 of The
Supreme and Exchequer Court Act,® and the first mentioned
case was decided on the construction to be placed on see. 8
of chap. 39 of 42 Vie. (1879) (Ca.), which is practically the
same as par. (b) of sec. 29 of T'he Supreme and Exzchequer
Courl Aet, which T will hereafter refer to as * the Act.”

There is a very material difference between the language
of par. (h) of sec. 29 of the Act and sec. 503 of T'he Judica-
ture Ordinance.” At the time that Gilbert v. Gilman and
Rodier v. Lapierre were decided, sec. 29 of the Act provided
that no appeal should lie from any judgment rendered in
the province of Quebec in any action, &e., wherein the matter
i controversy did not amount to the sum or value of $2,000,
unless such matter, if less than that amount, related “to any
fee of office, duty, rent, revenue or any sum of money payable
to Her Majesty, or to any title to lands or tenements, annual
rents or such like matters or things where the rights in fu-
ture might be bound.” Now it was urged that the words in
this paragraph, “where the rights in future might be
hound,” are governed by the whole preceding words of
the paragraph, so that in order to be appealable a judg-
ment in every instance where the matter in coniroversy
i* under $2,000 must not only affect the actual amount
in question in the action, but must also upon its face in some
way hind, or have the effect of binding, future rights. 1
must admit that it is quite possible that the language of

P(I88G) 12 8¢ R, 25, ¢ (1880) 11. S OO R,O180. 3(1802) 21
S. C.R. 6. *R. 8 C. (1885) c. 13
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Stroxe, J., in Gilbert v. Gilman, supra, and of TASCHE-
REAU, J., in Bank of Toronlo v. Le Cure, supra, is open to
that construction, but I cannot discover that the other learned
Judges comprising the Court have gone that far, and while 1
have, as 1 am bound to have, the highest respect for such
very eminent authorities, I am not, I respectfully submit,
hound by their individual opinions,

But assuming that these learned Judges have gone as
far as it is claimed they have, and that they have laid down
the law correctly, nevertheless sec. 503 of the Ordinance is
different. It provides that “ No appeal shall lie from the
judgment . . . of asingle Judge . . . unless the mat-
ter in controversy on the appeal exceeds the sum of two
hundred dollars exclusive of costs; or unless the matter in
question relates to the taking of an anmual or other rent,
customary or other duty or fee or a like demand of a public
nature or general nature affecting future rights.” 1 am of
opinion that the words in this section, “or a like demand of
o public nature or general nature,” have not reference to,
and are not governed by, any other words of the section, un-
less it may be by the words “ customary or other duty or fee.”
A rent is not a demand of a public or general nature in any
sense whatever; a customary fee or duty is. Another differ-
ence between the language of the paragraph of the Act and
the section of the Ordinance is that the former provides that
the appeal shall only lie in the cases “where the rights in
future might be bound,” while the latter permits an appeal
in cases “affecting future rights.” Tt is one thing to bind
future rights hy a judgment, it is another to affect them.

But coming back to the cases decided in the Supreme
Court of C'anada before referred to, I am not by any means
satisfied that either STRONG, J., or TASCHEREAU, J., ever held,
or intended to hold, under paragraph (b) of sec. 29 of the
Act, that if a matter in controversy related to the title to an
annual rent it would not be appealable although the amount
in question was under $2,000, provided that the question
raised was as to the title to the rent and not merely as to
some defence such as payment, because in none of the cases
cited did the question involved relate to the title to an annual
rent, And in the latest case, Rodier v. Lapierre, supra, the
inference from the language of TAscHkrEAU, J., is that if

m
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the question had been in respect to the title to an annual rent
it would have heen appealable.

It was contended, however, on the authority of this case,
that the word * rent ™ in the section of the Ordinance means
a ground rent only, according to the technical meaning of a
ground rent.  Certainly that could not be in accord with the
definition which Sir William Ritchie gave to the words * an-
nual rents ™ in Gilbert v. Gilman,” where he defines them as
*“annual rents out of lands or tenements.” That definition
is entirely in accord with my idea of the meaning of the
words, and 1 do not believe that TascHEREAU, J., in Rodic
v. Lapierre, supra, ever intended to define the words * annual
rents ” as meaning only ground rents as technically defined.
He merely intended to assert that the words meant rents of
the character of ground rents as opposed to an annuity or
other like charge or obligation which was the character of the
claim endeavoured to be enforced in the case before him.

1 may also be excused if 1 make one further reference
in respect to par. (h) of sec. 29 of the Act. That paragraph
has, since the decisions referred to, been amended by 56 Vie.
chap. 29, see. 1 (1893), by striking out the words * or such
like” and substituting the words “and others,”” whereby the
intention, 1 conceive, was to materially alter the construc-
tion of that paragraph, and I cannot but feel that thix was
done in view of the expression of opinion by some of the
learned Judges in those cases,

It is further set up that the learned trial Judge’s judg-
ment does not affect the future rights of the plaintiff as to
rent, because it does not prevent another suit being brought
for future accretions of rent and does not prevent the trial
Judge or any other Judge from deciding the other way.
Now, while it may be quite possible that the right to future
rents under the agreement may not be bound by the judg-
ment—that ig the judgment may not be pleadable by way
of estoppel—T am most decidedly of the opinion that it is
affected by it. And I think that it is a most important dis-
tinetion between the words of the paragraph of the Act and
the words of the scction of the Ordinance. The right to
future rents is affected because if the learned trial Judge’s

TUISKO) 16 8. ¢, R, 189, at p. 193,
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judgment is correct in law, any action to recover them would
be hopeless, since the lease is terminated ; and if not correct,
the lease is still running and the plaintiff would be entitled
to recover his rent. 1 think this is just one of the very cases
in which the Legislature intended to give the right of appeal.

It was also urged that the words * other rent™ in the
section do not include a less rent than an annual rent—that
it does not for instance include a monthly rent, but 1 see no
reason why these words should not be given their natural
meaning. In fact I think it would defeat the clear intention
of the Legislature not to do so. We know by experience that
it is a very unusual thing to reserve a rent for a longer time
than a year; it is quite a common thing to reserve a rent for
a less period. This is not a case where the ejusdem generis
rule is to be applied. 1 may just in this connection call at-
tention to Anderson v. Anderson.® 1t is true that that case
was decided on the construction of a deed, but the principles
upon which deeds and statutes are construed are not very
different. I am of opinion that this case is appealable with-
out leave.

As to the merits of this appeal, I am of opinion that
the learned trial Judge’s conclusion is correet and should not
be interfered with. There are a number of cases which lay
down the rule that when a lease for years expires and the
tenant holds over and pays rent and the landlord receives it,
a tenancy from year to year is presumed on the same terms
as to payment of rent as under the original lease. In all the
cases where such a rule is laid down 1 think it will be found
that the original term was for a year certain or for several
years, and that in laying down the rule the Judges were
speaking in relation to the term which was in their minds in
the particular case. Then there are cases where the original
letting has been for less than a year, as for instance for six
months, three months, one month, a week. In these cases it
has heen held that the overholding tenant holds from six
months to six months, from three months to three months,
from month to month or from week to week, as the case might
be. T can find no case where it has been held that an over-
holding tenant holds for a division of the year, such as for

S(1895) 1 Q. B. 740,
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8 from four months to four months, from five months to five
Wetmore, J. months, or from eleven months to eleven months.

Judgment.

It is claimed, however, that under a letting for say eleven
months the tenant is a tenant for years. That may possibly
be correct technically. 1 find it so laid down in an old edi-
tion of Woodfall on Landlord and Tenant,® The, writer says,
“If the lease be but for half a year or a quarter or any less
time the lessec is considered a tenant for years and is styled
50 in some legal proceedings; a yvear being the shortest term
of which the law in this case takes notice.” 1 cannot find,
however, that this is carried forward into the late editions of
Woodfall. But assuming it to be correct law, there is no
hard and fast rule under it that, where there is a tenancy
for vears as so defined and the tenant holds over and pays
rent, a tenancy from year to year is created and six months
notice to quit is necessary. On the other hand”the authori-
ties are clear that if a tenancy for a month is created and the
tenant holds over and pays rent monthly, a tenancy from
month to month is created, and only a month’s notice to quit
is necessary.'’

Now I do not wish to be understood as laying down a
general rule that, where a party is allowed to hold over after
the expiration of a tenancy by agreement, the terms on which
he continues to oecupy are matters of evidence rather than
law, although Wiairsas, JJ., certainly did go that far in
Mayor of Thelford v. Tyler.* But 1 am of opinion that there
are cases where the terms of occupancy even as to the nature
of the term or character of the holding may he a mixed ques-
tion of law and fact. This view must have been held in
MePherson v. Norris,' and MacGregor v. Deto.'* 1In the
latter case, according to the finding of the court, there was
an agreement for tenancy of six months commencing on the
15th May. 1855, at the rate of $20 per month, payable
monthly. The tenant held over and paid rent. In deliver-
ing judgment Wrrson, C.J. is reported'™ as follows,
* 1 infer from the conduct of the parties, the correspond-
ence, and the time of payment of the rent, that from and
after the 15th November the relationship of landlord and
tenant continued between the parties . . . and that the

*(Hth Bd.) (I1856) p. 53, "(1845) 8 Q. B. 95, 15 L. J. Q. B.
83, B(IRG6) 18 U7, C. Q. B. 472, "*(1888) 14 Ont, . 87. » At p. 92,
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holding was a monthly tenancy.” McLPherson v. Norris,
supra, i8 in many respects very similar to this case, The
original letting in that case was for a term not an aliquot
portion of a year, namely, five months up to the 1st April,
at a rent of £2 per month, and it was agreed that if the
tenant retained possession after the 1st April he was to pay
at the rate of £50 a year for the premises, payable monthly.
RosinsoN, C.J., who delivered the judgment of the Court, 1s
thus reported:'* * This gives to the lessee, we think, an op-
tion to remain after the first of April as a monthly tenant
at the rate of £50 a year, but constituting a tenaney which
the landlord may at any time put an end to upon a month’s
notice.” In the case now before this Court the term was
for 11 months at a certain fixed rate per year. It is true
that the agreement did not specify, as in McPherson v. Nor-
ris, that the rent should be payable monthly, hut by the tacit
arrangement and understanding of the parties the rent was
treated as payable monthly. They had a perfect right to so
treat it. And after the termination of the term of eleven
months they continued to treat the rent in the same way as
payable monthly.

Now I am of opinion that, under such circumstances,
taking into consideration the manner in which the rent had
been paid both before and after the expiration of the eleven
months, that the learned trial Judge was quite justified in
inferring that, as a matter of fact, the rent al] through was
at a rate of $400 a year payable monthly, And 1 gather from
the tenor of the learned Judge’s judgment that he so found,
but if he did not so find this Court has the right to draw
inferences of fact and I, a8 a member of the Court, find that
the rent was so payable. Reaching that conclusion, the case
is quite within McPherson v. Norris, that is, that after the
expiration of the term originally demised, the tenancy in both
cases was at the rate of a fixed sum per annum paysble
monthly. Now that in McPherson v. Norris was held to
constitute a monthly tenancy. T am prepared to follow that
case, and I think this appeal should be dismissed with costs.

Scort, J., concurred with Riciarbson, J.
Appeal dismissed with costs.

HISHG) 13 UL €. R, 472 at p. 4746,
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THE QUEEN v. COLLYNS.

Theft of cattle—Obliteration of brands—Evidence of similar acts—
Admissibility,

Prisoner was charged with the theft of certain cattle, the brands
upon which had been obliterated.

Held, that evidence that the brands upon other cattle had been
similarly obliterated and that the prisoner had in his possession
branding irons adapted to causing an obliteration of the character
found, was admissible,

RovLeAv, J., dissentiente,

|Court in bane, 11th February, 1898,

Thix was a case reserved by Scorr, J., before whom the
prisoner was charged with stealing certain cattle, the pro-
perty of one Knox. The facts and the questions raised sufli-
ciently appear in the judgments,

The case was heard before RicHarpsoN, WETMORE,
RovLeau and Scorr, JJ.
1. C. Johnstone, for the Crown.

P. J. Nolan, for the prisoner.
[11th February, 1898.]

Wermore, J.:—The defendant and one Gervais were
charged with stealing two steers the property of one Knox.
These animals, according to the evidence, had originally
been branded with Knox’s hrand, but these brands had been
almost wholly obliterated hy other brands and marks being
placed upon them. After such obliteration the steers were
claimed by Collyns as his property, and in giving evidence
at the trial he himseli admitted that this had happened upon
one occasion, although he explained that he was at the time
at such a distance that he could not distinetly see the brands.

Evidence was received subject to objection on the part
of the accused, that the brands upon certain cattle, other
than those in question, and only some of which were branded
with Knox’s brand, had been wholly or partially obliterated
in the same manner as the brands upon the cattle in ques-
tion, and that the substituted brands upon such other cattle,
as well as those npon the cattle in question, had heen made
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cither with branding

irons in the possession of the accused Judgment.

and used by them in branding cattle owned by them, or in Wetmore, J.

their charge, or with similar branding irons,

Gervais was acquitted and the defendant Collyns con-
victed.

The only question reserved for the consideration of this
Court is whether the evidence so received and objected to
was admissible,

The objections taken to its admissibility were: (1) that
the evidence must be confined to the issue, and that the
question whether the accused had placed the obliterating
brands on the other cattle, or whether such obiiterating
brands had been put on at all, was not in issue; and (2) that
it was not established that the accused had any connection
with the other cattle whose brands had been so obliterated,
that such cattle ever were in charge of the accused, that
they ever were in a situation where the accused might have
obliterated the brands, or that the accused had any know-
ledge or notice of the obliteration of those brands.

There certainly are cases in which the Crown may ad-
duce evidence tending to show that the accused has been
zuilty of criminal acts other than those charged against him,
and I am of opinion that, in cases where such evidence may
be adduced, it is not necessary, in order to admit of its being
put in, to establish conclusively that the accused has been
guilty of such other criminal acts. It is sufficient if the
evidence tends to show that the accused has been so guilty.

The law governing the question is laid down in Makin v,
Attorney-General for New South Wales,! as follows :—* The
principles which must govern the decision of the case are
clear, though the application of them is by no means free
from difficulty. It is undoubtedly not competent for the
prosecution to adduce evidence tending to show that the
accused had been guilty of criminal acts other than those
covered by the indictment for the purpose of leading to the
conclusion that the accused is a person likely from his
criminal conduct or character to have committed the offence
for which he is being tried. On the other hand, the mere
fact that the evidence adduced tends to show the commission
of other erimes does not render it inadmissibie if it be rele-

YIS4] A, C. BT, at p. 65,
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Judgment.  vant {o an issue belore the jury, and it may be so relevant

i Wetmore, J. if it bears upon the question whether the acts aileged to con-
{ stitute the crime charged in the indictment were designed
: or accidental, or to rebut a defence which wouid otherwise
| be open to the accused.”

i In Reg. v. Geering* the accused was charged with the

d murder of her husband by administering arsenic to him,
and the Crown offered in evidence post mortem analyses of
the contents of the stomachs of the husband and of two sons
‘ who had subsequently died, and a medical analysis of the
| vomit of another son, and also offered evidence that these
| 8 four persons lived with the prisoner during their lives, and
4 formed part of her family, and that she generally made tea
i for them and cooked their victuals. This evidence was
: objected to and rece.ved, not because it proved that the
sons had been murdered by the prisoner, but merely because
| it proved that the death of the sons proceeded from the
: same cause as that of the husband, namely, arsenic, and be-
cause it had a tendency to prove that the death of the hus-
i land, whether felonious or not, was occasioned by arsenic.
l

In Reyina v. Dossett® the accused was indicted for setting
b | fire to a rick of straw. 'The rick was set on fire by the

i 1 prisoner having fired a gun very near to it, and evidence
was offered to shew that the rick had been on fire the day
I previous and that the prisoner was then close to it with a
e gun in his hand. There was no other evidénce offered to
13 shew that the prisoner had on the day previous fired the
gun or set fire to the rick. The evidence, however, was re-

It i ceived as tending to shew that the rick was fired at the
it 8 time charged, wilfully. 8o in Regina v. Gray' the accused
{ 8 was charged with setting fire to his house with intent to
|1 defraud an insurance company, and evidence was offered to

’ shew that the prisoner had previously occupied two other
‘r j houses in succession which had been insured, that fires had
It broken out in both, and that the prisoner had made claims
on the insurance companies for the losses occasioned. There

was no other evidence offered to shew that the fires in the

two houses had been set by the prisoner, yet the evidence

was received as tending to prove that the fire set as charged

| in the indictment was the result of design not of accident.

T(IR40) 18 L, J. M. C, 215, * (1846) 2 C. & K. 306: 2 Cox
C.C.243. *4F. &F, 1102
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The case now in question was tried by my brother Scorr
without the intervention of a jury. The learned Judge
has not presented to us the full evidence upon which he
found the aggused Collyns guilty. He has only presented
to us so much of the evidence as bears upon the question
which he has reserved for the comsideration of this Court.
We are not at liberty to travel outside the case; in fact we
have not the material before us to enable us to do so. The
simple question we have to decide is, was the evidence so
received admissible?  No doubt we ought to assume that
the evidence in question influenced the mind of the learned
Judge, since otherwise he would not have reserved the
(uestion, and therefore if we reach the conclusion that the
cvidence was improperly received we ought to grant a new
trial. T am of the opinion, however, that the evidence was
properiy received as tending to shew that the obliterating
the brands on the animals alleged to have been stolen was
deliberately and wilfully done, and that also that it was part
of a design on the part of the perpetrator, whoever he may
have been, to acquire cattle in the neighbourhood which did
not belong to him,

To understand this question correctly it may be con-
venient to discuss what branding means. In this country,
especially in the extreme western part of it, where large
herds of cattle are owned by different persons, and allowed
to range indiscriminately over the ranches and mix together,
the usual indicia of ownership are the brands which enable
cach owner to identify his own cattle, each having his own
peculiar and distinctive brand. Now I do not wish to be
considered as holding that the mere obliteration of a brand,
or the attempt to do so,. and the substitution of another
in itself amounts to the theft of an animal. It is not neces-
sary to express any opinion on that question in this case.
I do hold, however, that such obliteration and substitution
coupled with other circumstances may he strong evidence
of theft.

Now let me examine what the evidence in this case
is, in so far as it is presented to us and hears upon the
question submitted. Tt must be borne in mind in the first
place that the original brands on these cattle were wholly
VOL. II1. T. L. REPTS. —6
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or partly obliterated, that is that an attempt has been nade
to disguise those original brands. But the evidence not
only shews this, but it also shews that an attempt had been
made from which it may be inferred that tle perpetrator
intended to substitute some other indicia of ownership. The
evidence adduced tended to shew that some person, we
will not say at present who, had conceived the general de-
sign of disguizing the original indicia of ownership and sub-
stituting other indicia of ownership upon a number of cattle
in that part of the country, and the substituted indicia of
ownership were all of the same character. The next thing
proved is, that two of these animals with respect to which
the original indicia of ownership were so disguised, and the
new indicia of ownership were substituted, are claimed hy
the defendant Collyns, and it also appears that thix same
man had in his possession tools with which the disguising
and substitution might be done, and that the marks which
are so substituted are the brands or marks by which he
identifies his own cattle. Now I have marshalled the evi-
dence in my own way, hut T have marshalled it just as the
facts presented in the stated case warrant. I am of the
opinion that the evidence was properly admitted. With
respect to the question of what weight is to be given to the
testimony I express no opinion. That would entirely de-
pend upon other circumstances which are not before us, and
with respect to which we have no power to deal. In my
opinion the ruling appealed from should be affirmed.

RouLEAu, J. (dissenting) :—Th= rule is that * no evi-
dence can be admitted which does not tend to prove
or disprove the issue joined.” In Russell on Crimes
(5th Ed.), at p. 403, this rule is thus explained: “In
criminal proceedings the necessity is stronger, if pos-
sible, than in civil, of strictly enforcing the rule;
for where a prisoner is charged with an offence, it
is of the utmost importance to him that the facts laid hefore
the jury should consist exclusively of the transaction which
forms the subject of the indictment, which alone he can
be expected to come prepared to answer. It is, therefore,
a general rule that the facts proved must be strictly rele-
vant to the particular charge, and have no reference to any
conduct of the prisoner unconnected with such charge.




L] THE QUEEN V, COLLYNS,

commit the same kind of offence as that for which he stands
indicted.”

That is exactly what the Crown has attempted to do in
this case. In order to shew that the prisoner had a dispo-
sition to alter brands, the Crown brought witnesses to prove
that there were other cattle branded with the prisoners
brand over Knox's brand, without any evidence that the
prisoner was ever connected with such illegality. Could the
prisoner have any chance to answer such evidence when it
was sprung on him during the trial? ls it not reasonable
to think that if he had known that the Crown intended to
adduce such evidence, he would not have been prepared to
answer it? It is of common occurrence in the west that fac-
similes of brands are made by means of a semi-circle and a
bar. It is a notorious fact that the Stock Association use
such instruments to brand the cattle of members of the
Association during the “round up,” no matter what his
brand is. That being so, the fact of the prisoner having a
hrand in his possession similar to that found on some of
Knox’s cattle, is no evidence at all that he is connected
with that illegal act. In my estimation all the authorities
cited seem to strictly follow the rule above cited. 1In the
case of Reg. v. Oddy®, it was held that on the trial of an in-
dictment containing counts for stealing, or for receiving
the property knowing it to be stolen, evidence of the posses-
sion of other property stolen some time before from other
persons was not admissible. In my opinion that case is a
great deal stronger than the present, because the prisoner
was connected with the facts intended to be proven, while
here the prisoner never was connected with the facts proven.

For these reasons I cannot bring my mind to think that
this evidence was admissible, and therefore 1 am of opinion
that the learned trial Judge should have refused to admit

such evidence.

Ricaarpsox and Scorr, JJ., concurred with WeT-
MORE, J.

Conviction affirmed, ROULEAU, J., dissenting.

*2 Den. C. C. R, 269.

"Therefore, it is not allowable to shew, on the trial of an Judgment.
indictment, that the prisoner has a general disposition to Roulea, J.
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Re GALLOWAY,

Land Titles Act —lasu: of ceriificate of titl to erecuto: as swch—
Eaccutor cntitled ax residuary  deviee—Lrecution against him
personally—Entry of, upon certificate of title,

Where an executor is by the will entitled as legatee to the lands of'
the estate, a registrar should not register against them an execution
against the executor person«lly until he has satisfactory evidence
that the debts and other cl. rges against the estate have n satis-
fied.

Remarks by WETMORE, J., upon the position with regard to execu-
tions against an executor so entitled, or an administrator entitled
in distribution,

[Court in bane, 6th June 1} June, 1898,

This was a reference by the Registrar of Titles for
Assiniboia to WETMORE, J., under the provisions of sec. 11
of The Land Titles et

On 21st January, 1897, an execution was registered at
the instance of one Orde against the lands of Abraham
Galloway, who on the 18th June following obtained pro-
hate of the will of his mother Mary Ann Galloway. The
testatrix, after making several pecuniary bequests and a
specific bequest of a fur coat of the value of $40, and of five
acres, part of the N. W. ] of 8. 32, T. 13, R. 31 W. 2, he-
queathed all the rest of her property, real and personal, to
her son Abraham (the execution debtor), subject to the
payment of her funeral and testamentary expenses. She
specially provided that the fur coat should be purchased out
of the residuary cstate against which, by a codicil, she also
charged a hequest of $200 to her daughter.

On the 19th August, 1897, the probate of the will and
codicil having been produced to the Registrar of Land Titles,
a certificate of title to the quarter section was granted to
Abraham Galloway as executor, and on the same day a trans-
fer made by Abraham Galloway to Herbert Samuel Hart,
wax produced to the Registrar, who canceiled the certificate
aranted to Galloway and granted a new certificate to Hart.
Upon neither of the certificates was any memorandum made
of the execution, nor was there before the Registrar any
material shewing that debts of the testatrix or the particu-
lar legacies under her will had been discharged. Orde, the

157 & 58 Vic. ¢, 28 (1804) (Ca.)
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execution creditor, having discovered the granting of the
certificate to Hart, and the issue of the duplicate certificate
without any memorandum of his execution upon it, called
upon the Registrar to demand back the duplicate, and then
make an entry of his execution thereon, and the registrar
being in doubt as to his duty under the circumstances, re-
ferred tune matter to Mr. Justice WETMORE, who referred
it to the Court in banc.

The reference was argued before Ricuarbson, WET-
MORE, RouLEAU and Scorrt, JJ.

E. L. Elwood, for execution creditor.

E. A. C. McLorg, for registered owner.
[24th June, 1898. |

RicnArDsON, J.—In my judgment the Registrar coni-
mitted no error by not entering upon the certificate granted
or duplicate issued to Hart a memorandum declaring the
land named in it, as subject to the Orde execution, for the
reason that the land at the time the certificate was granted
Hart was not, so far as the registry shewed, Abraham Gallo-
way's own, but stood in his name merely as the personal re-
presentative of Mai v Ann Galloway, and it was as such repre-
sentative he transferred to Hart. Until it appeared that the
debts and legacies had heen discharged the Registrar could
not determine that Alexander Galloway had as residuary
legatee any interest in the land he thus transferred to Hart.

The answer to the formal question put by the Regis-
trar whether it was his duty to demand the certificate of
title from Hart, and to endorse the said execution as such a
charge, must therefore be in the negative,

An order is to go that the execution creditor pay to
Hart his costs of the reference.

WETMORE, J.—I agree with the judgment just delivered
by my brother Ricnarpson, but I desire to make one or
two further observations.

Land in the Territories, under the provisions of The
Land Titles Act, goes to the personal representative oi the
deceased owner and is dealt with by him in the same man-
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Judgment. yer as personal estate is dealt with, and is distributed in
Wetmore, J. the same manner as the personal estate.

Now the intention of the Act is that the personal rep-
resentative, whether executor or administrator, shall hold
the land for the purpose of the estate in the same way, and
to the same extent, for which he holds personal property.
1t is placed in his hands in the first instance for the pur-
pose of paying the testamentary and funeral expenses and
the debts, and is then, and then only, to be handed over to
the persons thereto entitled in distribution, or in case of a
person dying having made a will, to be handed over to the
devisee whether he be residuary devisee or specific devisee.

It is evident, therefore, that the property is liable to
be used in the first instance for payment of such expenses
and debts, and that the administrator or executor may
find it necessary to convert the estate into money just
as it may be necessary for the executor or administrator to
convert ordinary goods into money for the purpose of ad-
ministering the estate and paying the debts and liabilities.

When the estate has been wound up then the persons
entitled in distribution are entitled to the remainder. If
a will has been made the devisee, whoever he may be, is
entitled to have the property handed over to him and that
whether he is the residuary devisee or a specific devisee.
Until that time arrives, however, the executor must be in a
position to administer the estate and his hand must be free.
It would be to my mind directly against the intention
of the Legislature to suffer a cloud to be put upon the title
which he may pass to a bona fide purchaser, because it might
happen that the executor is the residuary devisee, or other-
wise as devisee is entitled to any property.

If that were done then no persons in a case like the
present could purchase from an estate with safety; and
therefore when the Legislature provides, as it does, that the
administrator shall be deemed the owner of the estate, and
that the certificate of title shall be issued to him as admin-
istrator, he is only the owner for the purpose of dealing
with the property for the purposes of the estate. Now,
when the estate has been wound up, the devisee becomes
entitled to the property, it should be passed to him.
and when that time arrives and when, by some pro-
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cess, or by notice, | am not prepared to say how,
but that there is a means 1 am satisfied — it
may be by order of the Court, or in some other way—
the registrar has been officially informed that the title has
hecome absolutely vested in the executor, free of all elaims,
for administration purposes, the charge against the execcu-
tor in a case like the present will attach against the prop-
erty, but until this happens the registrar would not be jus-
tified in clouding the title of the executor as such and
affecting the title of an innocent purchaser such as Hart is
here, no charge of collusion having been set up.

RouLEeau, J., and Scorr, J., concurred.

Order accordingly.

(RAGG v. LAMARSH.,

ippeal from conviction—Notice of appeal—Sufficiency of—Form of
notice—Criminal Code, s. 880, par. [b)—Jurisdiction to hear
appeal—Recognizance—Absence of affidavit of justification,

Ueld, Scorr, J., dissentiente, that a notice of appeal from a convie-
tion is insufficient if it is not addressed to any person.

Held, per curiam, that no affidavit of justification of the sureties
need accompany the recognizance.

[Court in banc, Tth June, 1jth June, 1898.

This was a case stated for the cpinion of the Court in
bane,

The defendant had served upon the convicting justice
notice of appeal from a summary conviction in the form re-
quired by Form NNN of The Criminal Code, 1892, except
that it was unaddressed. The sureties «n the recognizance
had not made any affidavits of justification. The questions

Nore.—Sec, 880 (b) of the Criminal Code, 1892, provided that:
~—“'The appellant shall give to the respondent. or to the justice who
tried the case for him, a notice in writing in the form NNN in

schedule one to this Act, of such appeal, within ten days after such
conviction or order.”
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submitted were whether, in the absence of an address, the
notice was sufficient to give jurisdiction, and whether affida-
vits of justification were essential.

The argument was heard bofore RicHArDSON, Rou-
LEAU, WETMORE and Scorr, JJ.

No one for appellant.
R. B. Bennell, for respondent.

[24th June, 1898.)

WETMORE, J.:=—1 am of opinion that the notice of ap-
peal not having been addressed to any person, was insufficient
to give jurisdiction, and that the learned Judge should he
so advised.

Ex parte Doherly,' and the Queen v. Justices of Essex,*
were cited as tending to establish that the notice in this case
was sufficient. In the former case, the notice was addressed
to some person, namely, the justice who heard the complaint,
and the question was whether that was sufficient—whether

the notice should not have been addressed to the complainant
or to the justice for him. The Court held that the notice
was sufficient. This Court, however, heid the contrary in
Keohan v. Cook.® 1t seems to me, therefore, clear that the
notice must be addressed to some person.

The Statute under which the Queen v.  he Justices of
Essexr,* was decided, was the Summary = urisdiction Act,
1879." which does not provide, as do . 880 of The
Criminal Code, 1892, that the notic Ul be in a pre-
scribed form. It merely preseribes (hat “ the appellant
shall . . . give notice of appeal hy serving on the
other party and on the clerk of the . . . court of sum-
mary jurisdiction notice in writing of the intention of ap-
peal.”  The notice in that case was not only served on the
clerk but it was addressed to him. The contention was
that it ought to have been addressed to the convicting jus-
tices.  The Court held that it would put too narrow a con-
struction on the stafutory direction to so hold.

'(1885) 25 N. B, R. 38. *(1802) 1 Q. B. 490. *(1887) 1 Terr. L.
R, 125, 4(1892) 1 Q. B, 490. 42 & 43 Vie, ¢, 49, s, 31 (Imp.)
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If, however, the Statute had prescribed a form cf notice Judgment

and directed that notice ir that form should be given, 1 am 6f Wetmore, J

opinion that the Court would have had to fcllow such direc-
tion. Subsec, 44 of sec. 7 of The Interprelation Act® provides
that, “ Whenever forms are prescribed, slight deviations
therefrom not affecting the substance or caleulated to mis-
lead shall not vitiate them.” It is not a slight deviation
when the Act gives a form of notice and directs that it shall
be addressed to certain persons to issue a notice not addressed
to any person. One of the expressed conditions therefore
to which the right to entertain the appeal is made subject
by the Code not having been complied with, the learned
Judge had no jurisdiction to entertain it,

I am of the opinion, however, that it is not a condition
precedent to the right of appeal that an affidavit of justifi-
cation by the sureties to the recognizance should accompany
the recognizance. Such a practice has never prevailed. |1
never knew or heard of its being done. 1If it had been neces-
sary it would have been so decided long since.

The requirement that in appeals of this character the
appellant shall enter into recognizance with sufficient sure-
ties has been in force in Canada at any rate since 1869, and
it has always been assumed that the question of the suffici-
ency of sureties is a matter entirely for the justice before
whom the recognizance is entered into. 1 say that this has
always heen assumed because | cannot find anything to the
contrary. It is too late now I think to lay down a different
rule. Moreover, under sec. 880 (c¢) of the Code, the party
appellant has in this connection to do one or two things in
order to give jurisdiction to the appellant tribunal. He has
either to enter into a recognizaince with two sufficient sure-
ties conditioned as in the sub-section is provided, or deposit
a sum of money. If he is in custody and gives the required
recognizance, the justice must liberate him. In that case,
the justice must be the sole judge of the sufficiency of the
sureties, the appellate Court is not in a position to judge of
it. But the same recognizance is the one filed as the condi-
tion precedent to the appeal. Parliament surely never con-
templated that such recognizance should be sufficient for one
purpose, namely, to authorize the liberation of the person in

‘R. 8. C. (1886) chap. 1.
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custody, and not sulficient to give the appellate court juris-
dicticn, The question is quite different from that which
arose in Regina v. Richardson™ and Regina v. Pelrie® In
those cases the Statute and Rule of Court prohibited the
Court from entertaining a motion to quash a conviction unless
the defendant was shewn to have entered into a recognizance
with one or more sufficient sureties. This was held to be a
provision that there must be affirmative evidence before the
Court in which the motion was made shewing the sufficiency
of the sureties hefore the motion could be entertained.

The learned Judge should be advised that an affidavit
of justification of sureties need not accompany the recog-
nizance.

We have no jurisdiction to award costs.
Ricuarpsox and RouLkau, JJ., concurred.

Scort, J. (dissenting) :—I agree with the view expressed
by my brother WETMORE, that it is not incumbent upon the
appellant to show the sufficiency of the sureties to the recog-
nizance, and with his reasons for arriving at that conclusion.
I cannot, however, accede to the view expressed hy him that
the notice of appeal is insufficient by reason of the fact that
it is not addressed to any person.

It is true that the form of notice which appears in the
schedule to The Criminal Code, 1892 (Form NNN), appears
to contemplate that it shall be addressed to some person or
persons, but I think it will be conceded that such address
would be unnecessary if it were served upon the person for
whom it is intended, viz., the prosecutor.

The object of the notice is attained when it gives the
person on whom it is served, the necessary information as to
what is intended to be attained by it, and when served upon
the convicting justice, even though not addressed to any
person, its form is such that it fully acquaints him with the
fact that the appellant intends to appeal against a certain
conviction, which is deseribed with such particularity as to
enable the justice to ascertain without any possibility of a
doubt what conviction is referred to, and who the prosecu-
tor is. Tt is reasonable to presume that the justice must

T(1889) 17 Ont. R. 729. *(1889) 1 Terr. L. R. 191.
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know the object of the notice and that it is intended, not
for him, but for the prosecutor, and, knowing this, it would
be just as much his duty to inform the prosecutor of it as if
it were addressed to him.

For these reasons, I am of opinion that the absence of
any address is, to adopt the language of sec. ¥ (44) of The
Interpretation Act," but a slight deviation from the pre-
seribed form, and one which does not affect the substance
and is not calculated to mislead.

I think that if this view were accepted, the object of the
Statute would be better attained than if the decision of this
Court in Keohan v. Cook, supra, were extended to cases like
the present.

To my mind the form of notice in the schedule is such
that it would be difficult for a layman to determine whether
it should be addressed to the prosecutor or to the justice or
both, because, by using the word “you” when referring to
the justice, it appears to contemplate that under some cir-
cumstances at least it is intended to be addressed to him
alone, or to him and the prosecutor. It would be unreason-
able that in every case where the appellant desires to appeal,
he should be compelled to employ an advocate to draw up
the notice of the appeal, and owing to the difficulty T have
mentioned in determining in what manner the notice should
be addressed, even the advocate might err in preparing it.

REGINA v. COVENTRY.

Omission to provide necessaries of life. clothing and wedical aid to
child—Criminal Code, ss. 209, 210 and 211—" Master and ser-
rant "—* Head of family "—* Medical |id " — Permanent in-
jury to health,

Accused had been placed in charge of a child of twelve under agree-
ment with Dr, Barnardo’s Homes. The boy's toes were frozen, and
after more than three weeks without medical attendance it be-
came necessary to amputate them,

Held, that the relation of the accused to the boy was not that of
parent, guardian, or head of a family ungder . 200 of The Crimina!
Code, 189

Held, further, that in the absence of medical evidence as to its effect
the loss of the foes could not be taken to be, or to be likely to causc,
permanent injury to health,

[Court in bane, 6th June, 15th June, 1898.
'R. ] (', (1888) chap. 1.

Judgment.

Scott, J
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This was a case reserved by Ricnarpsox, J., before
whom the prisoner was charged on several counts under
sees. 209, 210 and 211 of The Criminal Code, 1892, for that
being a person in charge of a child of twelve, he had omitted
to provide the child with the necessities of life, hy reason
whereoi his health was likely to be perinanently injured;
being the head of a family, he was guilty of a like omission
without any result being alleged, and being the master of
an apprentice under sixteen, he had omitted to provide him
with necessary food, clothing, and lodging, whereby his
health was permanently injured and his life endangered.
It appeared that the accused had been entrusted with the
care of the child by Dr. Barnardo’s Homes, under an agree-
ment to provide heard, washing, lodging, clothing, and neces-
saries; that the only article of clothing he had provided
was a pair of old moccasins too large in size and having
holes in the heels and toes; that the boy complained of his
feet being sore, and was told by the accused to get some
hot water: that four or five days afterwards the boy had
gone to bed where he remained about three weeks, during
which time the accused had bathed the boy’s feet and put
fresh rags upon them: that the boy was then removed to
the Winnipeg Hospital, where it was found necessary to am-
putate all his toes,

“The learned Judge convicted the accused, but reserved
for the opinion of the Court the questions (1) whether the
legal duty of the head of a family to provide necessaries
for its members includes the provision of medical attend-
ance; (2) whether there was any evidence of, or of the like-
lihood of, permanent injury to health, and (3) whether upon
these facts the charges could be sustained under any of the
counts of the charge.

T. €. Johnstone for the Crown.
W. B. Willoughby for the accused.
The case was argued before RouLeau, WETMORE and
Scorr. JJ.
[15th June, 1898.)

Roureav, J.:—I cannot bring my mind to under-
stand how, under the agreement in question, see. 210
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of The Criminal Code, 1592, would apply to this

case, inasmuch as it enacts that “everyone who as Rouleau, J.

parent, guardian, or head of a family is under a
legal duty to provide necessaries for any child under the
age ol sixteen years, is criminally responsible [or omitting,
without lawful excuse, to do so, if ” the health of such child
is likely to be permanently injured by such omission.  The
accused in this case was neither the parent nor the guar-
dian of the boy Sargent; nor could it be contended that he
formed part of Coventry’s family, so that he, Coventry,
might have been designated as the head of a family includ-
ing the boy, because the legal guardian of the boy had a
written agreement to engage him to the accused under the
conditions already mentioned. If the accused could be in-
dicted under this section, I do not see the necessity or utility
of sec. 211, which enacts that “everyone who, as master or
mistress, has contracted to provide necessary food, clothing,
or lodging for any servant or apprentice under the age of
sixteen years, is under a legal duty to provide the same, and
is criminally responsible for omitting, without lawful ex-
cuse, to perform such duty, if the death of such servant or
apprentice is caused, or if his life is endangered, or his health
has been or is likely to bhe permanently injured by such
omission.” It seems to me that the accused can only he
indicted under this section, and that his relations between
himself and the boy Sargent were clearly those of master
and servant under the said agreement.

This being the case, the responsibility of a master towards
his servant is not so great as the responsibility of a parent,
head of a family, or guardian towards a child while remain-
ing a member of his household under sec, 210,

Tascnereav! says: “The difference in the two sections
210 and 211 between necessaries and necessary food, clothing,
or lodging, is a right one. A parent is obliged to supply his
child, or a hushand-his wife, with all the necessaries of life,
which would include medical attendance, whilst a master
s only obliged to provide his servant or apprentice with
the necessary food, clothing or lodging which he has con-
‘tracted to so provide.”

' Criminal Code, p. 145,
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Roulean, J. case of the Queen v. Downes.* In reading this case 1 find

that it does not support the contention that the word

necessaries includes medical aid. The accusation in that

case was  brought under section 37 of 31 & 32 Vie. ch.

122 (Imp.), which specially provides that *“medical aid™

should be given to a child by his parent. Lord CoLgrinGE,

C.)., said: “Speaking for myself alone, [ may say that had

it not been for the Statute to which we have been referred,

| I should have entertained great doubt upon this case. The

| Statute makes it an offence punishable summarily wilfully
to neglect to provide adequate medical aid for a child.”

BramwELL, B., was of the same opinion, and he added:
“l agree with my Lord CoLERIDGE as to the difficulty
which would have existed had it not been for the Statute.
But the sfatute imposes an absolute duty upon parents.”

Even if the accused has been tried under sec. 210, in
my opinion there would still be a great doubt whether the
head of a family or guardian would have been guilty of an
offence for neglecting to provide medical aid. It seems
clear that the same contention cannot be reasonably argued
with regard to sec. 211, for the word “ necessaries ™ is not
| included. The only offence provided is the omission to
| provide the necessary food, clothing or lodging contracted
for, and it is needless to say that this section of the Code
cannot be supplemented by an agreement. Having therefore
come to the conclusion that sec. 210 of the Code does not
apply to thix case, it is not necessary for this Court to ad-
i vise the learned Judge as to the first question.

{ | As to the second question, I must draw a line some-
where. I can only discover the line by reference to the

| evident scope and purpose of the enactment. It is plain
that the object of the law is to protect the servant from

such injury as would likely impair his health permanently,

and not of an injury that would only be of a temporary

effect on his health. Tn its ordinary sense the word “health”

means, “the general condition of the body with reference

to the degree of soundness and vigour, whether normal or

HI8TH) 1 Q. B. D, 25: 45 L. J. M. . B; 83 L. T. 675; 25 W,
R. 278: 13 Cox C. C. 111,
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its various parts and functions which conduces to efficient
and prolonged life.”

Having laid down these definitions given by the best
authority which I could find, is this Court in a position to
determine under the evidence adduced, that this boy having
lost his toes, consequent upon frost bites, has impaired his
living organism so as to affect or shorten his life? As far
as 1 am concerned I am not prepared to say. It seems to
me that expert evidence should have been given to enlighten
the Court upon the consequence of such an injury on the
health of that boy. Without that evidence the Court is
left only to surmise what is the effect of such an injury as
to likely or permanently injure the health of said boy. My
answer to the second question would therefore be that the
Court is not justified in deciding upon the evidence that
the injury suffered by that boy was of such a nature as to
permanently injure his health or likely to do so.

As to the third question, I am of opinion that sec. 211
is the only section applicable to the circumstances of this
case, and that the conviction could have been sustained with
sufficient evidence, under paragraphs 5 and 7 of the indict-
ment, but as there was no evidence hefore the Court to shew
that, by the injury caused to the boy, his health was or was
likely to be permanently injured, I am of opinion that there
was no case to he left to the jury, and that thereiore the
conviction must be quashed.

WETMORE, J.—1 am of opinion that the contract upon
which the boy John Sargent came to the accused was a®
contract establishing between them the relationship of
master and servant, and not that of master and apprentice.
The question whether a legal duty or obligation was cast on
the accused, the omission to perform which would render
the accused eriminally responsible, depends entirely upon
whether the duty or responsibility arises by virtue of either
secs. 209, 210 or 211 of The Criminal Code, 1892. Counsel
for the Crown urged that offences at common law were
charged in the sixth and eighth paragraphs of the charge.
The learned Judge who reserved this case informs us that
no such contention was made before him. And if such

impaired,” or “that condition of a living organism and of Judgment
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contention had been made the evidence failed to prove the

Wetmore, J. charge laid in the sixth pumgmph because that paragraph

alleged the obligation to arise by virtue of the relationship
of master and apprentice having existed between the aceused
and the boy. As a matter of fact there was no evidence of
any such relationship. But apart from this I can find ro
case where criminal liability at common law has been held
to be established by reason of the matters set out in either
the sixth or eighth paragraphs of the charge. Even assum-
ing there was an obligation or duty on the part of the master
to furnish a servant or apprentice under the age of sixteen
with food, clothing, lodging and necessaries, and he omitted
to do so, and by reason thereof the servant or apprentice
became or was likely to be permanently injured in health,
no criminal responsibility was established at common law.
(‘ases may be found shewing that when death was caused by
such omission a criminal responsibility was established.

Then was a criminal responsibility cast on the accused
by virtue of any omission to perform a duty or obligation
under secs. 209, 210, or 211 of the Code? T am very clearly
of opinion that section 210 does not apply to the circum-

stances of this case at all, because I am of opinion that the
duty referred to in that section upon a parent, guardian,
or head of a family, is a duty in the nature of the natural
duty east upon such person, for instance, the natural duty
of a parent to provide necessaries for his child. No such
natural duty was cast upon the accused in this case in respect
to the hoy Sargent. ['nquestionably there was an obligation
of the accused by virtne of see, 211, the omission to perform

o Which, without lawiul excuse, would render him criminally

responsible if the consequences followed thereupon as therein
expressed, But there was no obligation on the accused by
virtue of that section to furnish medical attendance or
medicines. T have very great doubts whether a legal duty
was cast upon the accused hy virtue of sec. 209, and if it
was, whether he was thereunder hound to supply medical
attendance or medicine. But 1 do not feel myself called
upon to decide either of these questions arising under sec.
=09, because in my opinion there was no evidence to cstab-
lish that the health of the boy had been, or was likely to be.
permanently injured, by reason of any omission established
hy the evidence.
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and there was evidence from which it might be found that
this was the result of negligence on the part of the accused.
It is quite clear without the aid of expert testimony that
the loss of the toes would be a permanent bodily injury,
tut their loss would not necessarily be a permanent injury
to health as I understand the expression.

A person may have a limb amputated, but his organs of
health may be perfect. One would not in ordinary popular
langnage speak of such a person as being a person in bad
health. Tt is true the doctor stated that if no medical aid
had been called, the toes would have dropped off, and after
some months the wounds would have %ealed up, leaving
painful stumps. The painful stumps, I take it, would have
heen a temporary, not the permanent result. There is no
evidence that these painful stumps would be the permanent
result. Anyway this testimony refers to a state of things
which would have occurred if no doctor had been called in.
\x a matter of fact a doctor was called in. I am of opinion
that in order to warrant a conviction of the accused under
any of the charges, there should have been expert testimony
to establish either that the health of the hoy had been or
was likely to be permanently injured by the omission of the
acensed, and that there was no such testimony.

The answers to the 2nd, 3rd and 4th questions put by
the learned Judge in the case reserved should be “no.” And

the convietion of the aeccused should be ordered to be
quashed.

In view of the answers given to the second and third
(uestions, it is unnecessary to answer the first,

ScorT, J., concurred.

Conviction quashed.

VOL. 1L T. L. REPTS.—7,

It is quite true that the boy’s toes were amputated Judgment.
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SMITH v. MACKAY.

Interpleader—Chattel mortgage—Bona fides—DProduction of books—
Solicitor and client—Privilege—Form of order for production,

On an interpleader issue between an execution creditor and a chattel
mortgagee, where the chattel mortgage has been taken to an advo-
cate to secure his client’s indebtedness to him for professional
services, the books and papers of the advocate are not privileged
from production so far as they are reguired to show the propriety
and amount of the charges made,

[ Court in bane, Tth June, 15th June, 1898.

The plaintiff, an advocate, claimed certain goods seized
under execution as chattel mortgagee thercol, under a chat-
tel mortgage for $3,000, dated fourteen days before the
delivery of the writ to the sheriff, and reciting that * the
mortgagor is indebted to the mortgagee in various sums of
money for professional and other services, amounting in all
to the sum of $3,000, and the mortgagee has demanded
security for the said sum, and in consequence of the said
demand the mortgagor has agreed to execute these presents.”
The sheriff oblained an interpleader order., After delivery
of the issue, an order was taken out by the execution credi-
tors for the examination of the advocate, and he was served
with a notice to produce on his examination all hooks, papers,
letters. copies of letters, ete., and particularly all books of
account, ledgers, dockets, day hooks and other documents
containing any entry of charges against the execution debtor,
or showing any dealings between the debtor. On the ex-
amination, the advocate refused to produce the papers and
hooks by reason of professional privilege. The Clerk of the
‘ourt declined to order the production, but on appeal the
Clerk’s ruling was reversed by Scorr, J., and the plaintiff
was ordered to produce all books and papers which might be
necessary to show how and in what manner his claim for pro-
fessional services and money advanced was made up. From
this order the advocate appealed.

The appeal was heard before Ricmarpson, RouLeau
and WeTMORE, JJ.

H. W. H. Knolt, for appellant.
(', 0. MeCaul, Q.C., for respondent.




SMITH V. MACKAY.

[15th June, 1898.]

The judgment of the Court was delivered by

RicnarosoN, J.:—The appellant asks the reversal of
the order appealed [rom, on the ground that the books and
papers, production of which was ordered, are protected from
production by reason of legal professional privilege, the rela-
tion of solicitor and client having existed between the ap-
j«llant and his mortgagor at the time of such entries of
charges being made in the said books of account, ete., such
entries being made by the appellant in his professional capa-
city of advocate for the said mortgagor. There appears to
lie no doubt that the execution creditor’s object in seeking
production of the appellant’s books and papers is to shew
from their contents that the consideration recited in the
chattel mortgage is not duly set forth, and also to establish
the opposite of the allegations contained in his affidavit of
bona fides endorsed on the mortgage, in order to contend that
a= against him the mortgage is fraudulent,

That this in ordinary cases of interpleader would he
proper seems undouhted, but does an advocate stand in a dif-
ferent position when he takes from a client a chattel mort-
gage, and when he took it knew that the security was open
to be questioned by execution creditors of the mortgagor,
under the provisions of the Ordinance?

An ordinary mortgagee, i.e., one other than an advocate,
would under circumstances similar to those in the present
case, surely be bound, and could not escape, producing his
hooks of account for verification by entries made therein, of
charges for moneys, with times and places they were ad-
vanced or paid to the mortgagor. The result would either
confirm, or the opposite, the recital, in so far as it included
advances. Quoad these in my opinion there can be no privi-
lege becanse the mortgagee is an advocate, and the mort-
zagor had been his client, and Mr. Justice Scorr’s order
must be supported to that extent.

As to the other branch of the consideration, i.e, the
appellant’s claim for professional services, he admits he has
hooks and papers in his office from which these can be as-
certained. From the simple production of these for such

Judgment.
Richardson, J.
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purpose as verifying advances no privilege can 1 conceive
attach, but in this holding it must not be assumed that the
cpposing litigant may enter into and notice every detail or
the contents of cvery paper, or of every charge entered in
the books lu'mlllrl'd to the examiner. For instance, the
appellant, on production oi a paper, may be able to say the
matter within it is of a private and confidential nature, e.g.,
advice to the client.  In such cases he may, and it would
seem is bound, if asked, to state the time he was engaged 1n
looking up and expressing his advice particularly charged for
to answer.  In suits brought or defended for the client the
appellant’s docket would give the styie of =uit hrought or
defended, and what was done on the client’s side; i costs
were taxed to him, the amount, i not taxed, then, applying
the tariff between advocate and client to the items entered,
their total would show if the sum charged the client cor-
responded with the entry in the docket.

The case of Gardner v. Irein' is very much in point here.
To an order for discovery, the defendants made affidavit that
they were in possession of certain documents relating to the
matters in question in the action set forth in the first and
second parts of the schedule annexed.  The affidavit then
stated that one reason for ohjecting to produce the docu-
ments in the second part of the schedule was “that the same
are privileged.”  The documents were described in that
schedule as * correspondence between ourselves and our soli-
citors:™ ** correspondence hetween our sclicitors and their
agents:” “cagh books, ledgers and accounts; writ of sum-
mons, statement of claim and other pleadings, counsel’s opin-
ion, statement of case in Russian court, including copies of
depositions and evidence taken.” Held, insufficient; that
defendants ought to verify the facts on which they claim
privilege, and that cash books and ledgers prima facie are
not privilezed.

Since possibly it may he that the order of Mr. Justice
Scort may be open to a wider construction than intended,
it is thought proper to more definitely express how it should
have heen worded, and the following is substituted: * That
the plaintiff produce to the examiner all his books of ac-

V(1878) 4 Ex. D. 50; 48 .. J. Ex. 223: 40 L. T. 35; 27 W. R. 42,
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count containiuz any entries of charges against Charles -’“dm"f'"L
Thomas Gisborne Knox, or against the firm of Knox and Richardson,J.

Hooper, tending to show how, and in what manner, his claim
for professional services and moneys advanced is made up,
and also all papers and documents relating to such charges,
or tending to show how or in what manner such claim is
made up, except such as do contain anything of a strictly
confidential character as between advocate and client, and
which are by reason thereof privileged.”

[Under the circumstances, neither party will have costs.

Order accordingly.

IN RE HARRIS (No. 2.)

Leaal Profesgion Ordinance—Advocate undertaking to repay—Fail-
ure to repay—A\pplication to suspend—\ttachment,

Where costs have been paid to an advocate upon his undertaking to
repay them in the event of the ultimate success of the party by
whom the payment is made, no order can be made against him under
the summary punitive jurisdiction of the Court until after the ad-
vocate has made default in complying with a special order to re-
pay by which a time is set for repayment,

| Court in bane, 8th June, 15th June, 1898.)

This was an application by the Alberta Railway and Coal
Co, under sec, 15 of The Legal Profession Ordinance,' to
strike one Harris off the roll of advocates and suspend him
from practising. The facts appear in the judgment,

No. 9 of 189, see, 15, which, as amended by No. 5 of 1806, sec.
2, provided as follow: ‘If upon application supported by an affidavit
of facts being presented to a Judge, it shall appear that an advocate
has been guilty of such misconduct as would in England be sufficient
to bring a solicitor under the punitive powers of the Supreme Court
of Judicature, the Judge shall, by summons, call upon the advocate to
answer the facts and upon the return of the summons hear the com-
plainant and advocate, and any evidence adduced by them, and if as
a result of such hearing the Judge find the complaint well founded,
v direct that such advocate shall be suspended and disqualified

actising as such until the end of the then next sittings of the
in bane, provided that the Judge, instead of directing the sus-
pension and disqualification to practise of such advocate as aforesaid,
may refer the matter to be dealt with by the Court in hane at its next
sittings.”

Statement.




g
¥

106

Argument,

Judgment.

TERRITORIES LAW REPORTS, [an‘.

The application was heard before RiciiArbsoN, Rou-
1.EAU, WETMORE and Scorr, JJ.

James Muir, ).C., for applicant.
C. C. McCaul, Q.C., for respondent Harris.
1. W. Il. Knott, for respondent Burne,

The Atlorney-General for the Government of the North-
West Territories.

[15th June, 1898.]
The judgment of the Court was delivered by

WETMORE, J.:—Messrs. Harris & Burne were advocates
on the record for the plaintiff in a suit brought by one John
L. Patton against the Alberta Railway and Coal Company
in which the plaintiff recovered a judgment against the com-
pany, on which judgment execution was issued. An appeal
was taken by the company to this Court and application was
made to Mr. Justice Scorr to stay proceedings on such exe-
cution until after judgment was given on appeal. The
learned Judge made an order staying such proceedings upon
certain terms and among other things ordered that no execu-
tion should issue for the plaintiff’s costs in the action until
after the expiration of five days after the plaintiff’s advocates
should have given to the defendants their personal under-
taking to pay to the defendants such costs in the event of
the defendants succeeding in the action.

Messrs. Harris & Burne thereupon gave their personal
undertaking whereby they undertook, promised and agreed
with the company to pay such company the amount of the
plaintif’s costs in that action to be paid to them in the event
of the defendants finally succeeding in the action when
dwrected. The document stated on its face that it was given
pursuant to the order of Mr. Justice Scorr and was clearly
intended to be the undertaking contemplated by that order.
In my opinion it was an undertaking and not merely a con-
tract; the words “promise and agree” did not under the
circumstances deprive it of its character of an undertaking.
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This undertaking having been given the costs amounting
to $641.256 were paid by the company to Messrs, Harris &
Burne.

T'he company finally succeeded in the action and demand
was made on Messrs. Harris & Burne to repay such moneys,
which they failed to do. The company thereupon applied to
Mr. Justice RouLeau in Chambers and obtained an order
directing Messrs. Harris & Burne, in pursuance of the order
made by Mr, Justice Scorr and of their undertaking, to
repay the company forthwith $641.25. 'This order of Mr.
Justice Rovreau should be deseribed rather as a direction
than an order. It was the direction which under the under-
taking was required to be given. This direction was served
on Mr. Harris on the 22nd December last and on Mr. Burne
on the 3rd January last, and these gentlemen have not com-
plied with its terms. These are the material facts in the
case.

A large amount of material involving a lengthy cross-
examination of Mr. Conybeare cn his affidavit and asser-
tion of motives against the company and a number of con-
tradictions between the parties were produced which have uot
the slightest bearing on the question before us and which |
can only characterize as the veriest trash in so far as this
application is concerned. One is almost inclined to think
that such material was produced in the hope of being able
te withdraw the mind of the Court from the consideration of
the real questions involved. The true facts are that Mr. Har-
rie has got possession of money which by virtue of his under-
taking he at any rate ought to have repaid long since and
lias not repaid.

The only question is whether the present proceedings
taken against him were the proper ones to be taken. Mr.
Justice Roureav’s direction not having been complied with,
application on hehalf of the company was made to him under
section 15 of The Legal Profession Ordinance as amended,!
and a chamber summons was issued calling upon Harris
to show cause why he should not he suspended and disquali-
fied from practising as an advocate until the end of the next

! Quoted above,
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session of this Court in bane, upon the grounds specified in
the summons. Upen its return it was, at Harris’ request,
enlarged and ordered to be served on Mr. Burne. At the
hearing of this summons the learned Judge, instead of direct-
ing that Mr. Harris should be suspended and disqualified,
directed that the matter should be referred to the Court
in bane, as he was at liberty to do under Ordinance No. 5 of
1896, sec. 2.

At the argument before this Court the learned counsel
for the company stated that, in view of the fact that Mr.
Burne resided without the jurisdiction of this Court, he had
doubts if this Court had jurisdiction to deal with him, and
therefore he did not ask for an order as against him, but he
asked for an order that Mr. Harris should be struck off the
roll of advocates or <uspended from practising and for pay-
ment of costs hy him of these proceedings.

I am of opinion that Mr. Harris is not under the facts
stated liable to be proceeded against under section 15 of The
Legal Profession Ordinance as amended. Nor is he liable
to be proceeded against under section 16 of that Ordinance.
No. 9 of 1895, sec. 16, as amended by No. 5 of 1896, sec. 3,
provided as follows:—“The Supreme Court may strike the
name of any advocate off the roll of advocates for default by
him in payment of moneys received by him as an advocate,
or may suspend such advocate from practising for such per-
iad as may be considered proper, or for any hreach of the
provisions of this Ordinance, or for any of the causes for
which a solicitor of the Supreme Court of Judicature in Eng-
land may be struck off the roll of solicitors in that Court.”
I do not agree that secs. 15 and 16 are entirely independent
of cach other. T have no doubt whatever that an application
tiay be made to the Court in bane under sec. 16 against an
advocate wifhout any application having been made to a
vudge under sec. 15, But if an application is made to a
Judge under the section last mentioned he cannot finally deal
with the matter: he must refer it to the Court in Lane to deal
with, but he may in the meanwhile suspend and disqualify
the advocate from practising. In fact hefore the amendment
of 1896 he could not report the matter to this Court unless he
did in the meanwhile suspend and disqualify.
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The amendment of 1896, however, permitted the Judge
to refer the matter to the Court in banc without in the mean-
while suspending or disqualifying the advocate. When, how-
ever, the matter is so referred this Court under the provi-
sions of =cc. 15 is to consider the evidence and proceedings
and may hear the parties or their counsel in the same manner
as if the application had heen originally made to this Court,
and make such order therein as it may deem fit. I do not
understand by that that this Court has the power arbitrarily
to make any order it sees fit to make. It means that this
Court is to make such order as it may deem fit which it is
authorized to make according to law and the established
practice, and in order to ascertain what order may be made
we must so far as the cases for which punishment is pro-
vided under that section are concerned refer to sec. 16 as
amended by Ordinance No. 5 of 1896, sec. 3.2 Advocates of
the Territories are officers of this Court, and this Court or a
Judge thereof may exercige the same power and jurizdiction
over them as was exercised by the Supreme C'ourt of Judica-
ture in England at the time of the passing of the Ordinance
over solicitors in England.* "This Court therefore has the right
tc exercise its summary jurisdiction over such officers to
compel them to perform their duties in the same manner that
the Supreme Court of Judicature can exercise in summary
jurisdiction over gimilar officers in England. It is one thing
to apply to the summary jurisdicton of the Court to compel
an advocate to do his duty; it is quite another thing to have
an advocate brought under the punitive powers of the Court.

It was not contended on the part of the applicant in this
case that the Court had power under the proceedings taken
herein to issue an attachment against Mr. Harris. 1In fact
§t was rather conceded that the Court had not such power.
So fully was this conceded that, althcugh the matter was spe-
cially hronght under the notice of the counsel for the appli-
cant, he expressly refrained from asking for an attachment
and agked that Mr. Harris be struck off the roll or suspended,
and in consequence counsel for Mr. Harris expressly stated
that he did not consider it necessary to argue the question of
the power of this Court under the present procedure to
order an attachment.

?Quoted above,

*8ee 5. 11 of Ord. No. 9 of 1805,
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It was also conceded that the direction made by Mr.
Justice RouLear was not such an order as would warrant
the Court in issuing an attachmeut under its summary jur-
isdiction, but it was contended on behalf of the applicant thi
Mr. Harris was liable under sec. 16 to be struck off the
rolls simply because being an advocate he did not pay over
the moneys; that such moneys were received by him as an
advocate within the meaning of sec. 16; that, if the under-
taking had been to pay over the meneys in the event of the
defendant finally succeeding in the action without the words
* when directed ” being used, the advocate would be liable to
be proceeded against under secs. 15 and 16 if the defendant
fimally succeeded in the action and the advocate failed t1 pay
such moneys when demanded, without any summary applica-
tion being made to obtain an order from the Court, and that
Mr. Justice ROULEAU’s order was only a step necessary to he
taken because the words ** when divected ** were in the under-
taking.

I cannot subscribe to that contention. 1 am of opinion
that the default in paying over moneys received by an advo-
cate for which punishment is provided for in sec. 16 ix for
default in paying cver moneys which from the mere fact in
itself that the advocate received them were required to he
paid over—for failing to pay over moneys which the advocate
1eceived, not to be used by him at all, but to be paid over
{c some third person, as, for instance, to his client. The
provision did not apply to moneys which the advocate had
the right when received to use for his own henefit,

Now these moneys were not paid to Mr. Harris to be put
away and kept untouched by him until the appeal was de-
cided. They were given to him to be used : they were ordered
to be given to him under the belief that prima facie he was
entitled to them for his own purposes and he had the right
to so use them immediately on receiving them. I am of opin-
ion that sec. 16 of the Ordinance does not apply to moneys o
received by an advocate.

But it was further contended on behalf of the applicant
that attachment for disobeying an order of the Court is a
punitive process: that an advocate who becomes liable to
have such a process issued against him is guilty of such con-
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duct as would bring him under the punitive power of the -lidkment.

Court, and that Mr. Harris, being liable to have proceedings Weunore, J.

taken against him which would render him liable to have an
attachment issued against him, was ipso faclo wuiliy of such
misconduct as would render him liable to be proceeded again~t
under sec. 15. 1 am by no means prepared to concede that an
advocate who becomes liable to have an attachment isxued
against him for not obeying an order of the Court dirceting
him to perform a duty as an officer of the Court, is brought
within the punitive powers of the Court within the meaning
of sec. 15, but assuming for the purpose of this case that he
vould be so brought within such punitive powers, he is not
guilty of misconduct or liable to the punitive powers of the
Court because he is liable to be proceeded against under its
summary jurisdiction. When the summary jurisdiction has
been invoked and an order has been made and disobeyea,
then, and not until then, is he brought or liable to be brought
under the punitive powers of the Court.

He can in no case be said to be within the punitive powers
of the Court until he has done something to enable the Court
to punish him, that is, so far as the matter we are now dis-
cussing is concerned, to issue an attachment against him.
Now the mode of compelling an advocate to fulfil a formal
undertaking made by him as such to pay over moneys is laid
down in Cordery on Solicitors*; upon an application being
made to the summary jurisdiction of the Court, an order for
payment will be made, and if that order is disobeyed it will
be enforced by attachment. But the attachment does not
go until the order is disobeyed. No application of this sort
was made in this case and consequently no such order has
been made. Mr. Justice Roureau’s direction was not in-
tended to be such an order, and it could not because it did
not prescribe the time or times after service of the order
within which the money was to be paid as prescribed by sec.
330 of the Judicature Ordinance.’

For these reasons | am of opinion that this Court is not
warranted in ordering Mr. Harris to be struck off the roll
or suspended, and therefore that this application must be
refused.

“2nd ed, 1888) pp. 135 and 138, *Con, Ord,

(1898) ¢, 21
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Judgment I am of opinion, however, that no costs of opposing the

Wetmore, J. application <hould be allowed to Mr. Harris. He is an
officer of this Court and ought heyvond all question to have
carried out his undertaking and repaid the money long ago.
The facts present no shadow of exense or justification what-
ever for his not doing so. Moreover he has most unneces-
sarily put the applicants to a great expense in having Mr.
(Conybeare examined on his affidavit, at any rate to a very
great length which sueh eross-examination was carried,

Application refused without costs.

THE QUEEN EX REL. THOMPSON v. DINNIN.

Nehool Ovdinance, INOG, ¢ 28— Resident ratepayer “—=School Trus-
tee—Quo warvanto,

At a2 meeting for the election of school trustee two candidates wera
put in nomination. After the elose of the nominations one of the
electors asked the returning officer to declare one of thé candidates
elected on the ground that one of the two electors by whom the
other was nominated was not a resident elector. The chairman re-
fused the request, and at the el v which followed the ecandidate

ded to received a o and was declared elected, Tt ap-

T i ctor objected to owned a half section

within the school district, lnlt that his residence and farm buildings
were on other property sepfarated from the half section by a road
allowance, the whole, however, being worked as one farm,

Held, by Ricrgarnsox and WerMmore, JJ., that leave to file an ‘in-
formation in the nnnn'v- of a quo warranto should be granted,

Held, by Rovreatr and Scorr, 11, that in view of the action of the
applieant in not eallin tention to the disqualification of one of
the nominating electors until too late to remedy the irregularity,
and in view of the fact that no injustice or inconvenience had been
enused, or any result followed different from what would have
followed the fullest compliance with the law, the leave should not
be granted.

Semble, by the Court, that the nominating elector objected to was
not a resident of the district,

[Court in bane, 10th June, 15th June, 1898.

Statement. This was an application for leave to file an information
in the nature of a quo warranto against one John R. Din-
nin to show hy what authority he claimed to exercise the
office of trustee of the Abernethy Publie School District, No.
200. The faets appear in the jndgment.
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"T'he application was heard before Ricnarnsox, RouLeat,
Wermore and Scorr, JJ.

1. A. Robson, for applicant.
W. ¢. Hamilton, Q.C., for respondent.

| 25th June, 1595,

Wersonre, J.—It is claimed that Mr. Dinnin impro-
perly holds this office on the following ground. A\ vacancy
having occurred in the office of trustee an election was held
al the annual meeting of ratepayers held in the district in
January last to fill such vacancy, when one James Morrison
was nominated for such office by the applicant Robert (.
Thompson, seconded by one David J. Gibhous, both being
resident ratepayers of the district, and John R. Dinnin was
teminated by Charles S. Dickinson, scconded by A. Garratt.
It is set up that Dickinson was not a resident ratepayer
of the district and therefore not qualified to nominate a
trustee, and that Thompson, after the time for receiving nom-
inations had closed, requested the returning officer to declare
Morrison clected on the ground that the nomination of Din-
nin was void because Dickinson had no right to nominate
Lim,

Dickinson owns the north half of section 13 in township
20, range 11, which is situated in the school distriet and
was assessed for school purposes in respect thereof. His resid-
ence and the buildings occupied in connection with it as such
are situated on the north-west quarter of section 18, township
20, range 10, which is not within the school district, and
is not assessed for the purposes of the district. The evidence
[ think goes to establish that the north half of section 13 and
the north-west quarter of section 18 are practically owned and
occupied by Dickinson as one farm, being separated only hy
the road allowance which runs between them. In view, how-
ever, of the conclusion I have reached this is not material.

1 am of opinion that Dickinson can not be considered a
resident ratepayer of the district. As a matter of fact the
north-west quarter of section 18 is not situated within any
school district, but if it were situated in another district than
that of Abernethy, for instance, in the Chickney district,
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Judament.which is situated to the east, I am of opinion that Dickinson
Wetnore, J. would be a resident ratepayer of Chickney and not of Aber-
nethy, and the proper place for him to vote and

nominate persons for trustees, would be in Chickney.

That  being so, he cannot be considered a resident

ratepayer  of Abernethy because his place of resi-
. dence is not situated in any school district. Moreover by
| sec. 2 (b), sub-sec. 2 of The School Ordinance, 1896, after
tlie erection of the school district (which is the case in this
il instance), in order to constitute a person a resident ratepayer,
i he must be actually vesident within the school district. See-
1 tion 28 of that Ordinance provides that “ each trustee shall
i be nominated hy a mover and seconder both of whom must
s‘ be present and be resident ratepavers.” Section 39 provides
i that ““except as it is otherwise expressly provided the pro-
5 cedure at an annual school meeting shall be the same as that

prescribed for the first school meeting.” It may possibly
¥ | he a question whether sec. 28 relates to matters of procedure
and therefore is not embraced by see. 39. 1 am, however,
of opinion that all the provisions from secs. 27 to 34 inclu-
sive, which are placed under the heading “First Election
of Trustees,” are not limited to the first school meeting.
Some of them are general in their application and sec. 28
i is one of them. 'That the provisions of that section are not
1 on its face limited to the first meeting ix made apparent by
sec. 29 which provides that “ in case the number of nomina-
tions do not exceed the number of trustees to be elected, the
chairman shall declare the person or persons nominated to
lie elected.” At the first meeting three trustees are required
tn be elected ; at subsequent annual meetings it may be that
cnly one person is required to be elected. If the provisions
of gec. 28 were to be confined to the first meeting, the word
“person” in section 29 was quite unnecessary, since that word
can only have reference to a meeting where only one trustee
is required to he elected.

[ am of opinion, therefore, that Dickinson was not quali-
fied to nominate Dinnin and therefore that his nomination
was bad by law.

; Tt is urged however that the granting leave to file this
f‘ ! information is discretionary with the Court, and that in_the

1 No. 2 of 1896,
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exereise of this discretion it should not be granted because
on another occagion in 1895, when Dinnin was nominated
by Dickinson and elected, no objection was raised thereto
ny the applicant, although present, and Rer v. Parkyn® and
lieg. v. Lofthouse,” were cited in support of such contention.
There is a distinction between both these cases and the pre-
sent one. In the former the objection sought to be raised
had been raised at a previous election and overruled. The
relator was then present, the objection was overruled, and
the relator voted for the person elected. The objection taken
in that case would apply to any person clected. In the latter
the objection raised was that the voting papers were not in
proper form. The relator had, however, at previous elec-
tions voted with similar voting papers and had been him-
Il so elected.

In the case now under consideration no objection had
ever been raised to Dickinson’s nomination in 1895, nor does
it appear that Thompson voted for the candidate he nomin-
ated, and therefore this case is quite distinguishable from
ler v, Parkyn, supra, and in Rex v. Benney,* the case just
preceding Rer v. Parkyn, it was held that it was no answer
to the application that the relator frequently acted with the
purty against whom he applied in corporation business during
the two vears following such party’s election, the relator not
heing shewn to have otherwise concurred in his election, and
that the relator was not disqualified by the mere circum-
stance of having formerly taken part in other elections
when the same irregularity existed as that complained of, but
was not noticed.

In so far as the circumstances of the case which I am now
discnssing are concerned they are not more in accord with
those in Rex v. Beaney than those in Rer v. Parkyn. Tn
Reg. v. Lofthouse, supra, the matter complained of was a
mere irregularity at the most. Furthermore in 1895, when
Dinnin was nominated and elected, The School Ordinance.
1896, was not in force. The election was held under Ordin-
ance No. 22 of 1892 and amending Ordinances, and there

was no such provigion as sec. 28 of The School Ordinance,
1896.

‘(IMHIB&\W *(1866) I. R.1 Q. B. 433: T B. & S.

447: 35 L. 1. Q. B, 145: l‘.’ Jur (N.8) 619: 14 L. T. 350;: 14 W,
R. 649, ¢(1831) 1 B. & A
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Tudgment The fact that Dickinson voted on other questions that

Wetmore, J. came before the meetings on other oceasions does not seem
to me to affect the question. In fact I am not prepared to
say he had not the right to so vote on such other questions,
Neither does the fact that he held the offices of auditor, as-
sessor and collector affect the question,

I quite agree that the power to grant leave to file in-
formation is discretionary in the Court and that in the exer-
cise of such discretion the leave will not be granted in some
cases when the matter complained of is merely an irregularity
which might in the abstract avoid the election provided that
no injustice had been done. 1 take the language of Brack-
BURN, JJ., in Reg v. Cousins® to state the law correctly in
this respect when he lays it down that, “The rule always acted
upon is, that if the right person has heen elected and it is
not shewn that any one else has been kept out, or the result
of the election in any way affected, the Court will not allow
the writ to issue.” The diffienlty in this case is that the
right person has not heen elected.  The right person to be
elected was Morrison, who was properly nominated. It seems
tc me that a majority of electors might just as well have
voted for John Jones, who was not nominated at all, and
John Jones have been so declared elected, as have voted for
Dinnin. That is if any effect i< to be given to sec. 28 of T'he
Nehool Ordinance, 1896, In Reg. v. Benney® the charter
of the horough required that the common clerk or deputy
town clerk <hould be present at the election, but no clerk or
deputy clerk was present. It did not appear that any in-
justice had heen done, yet leave to file the information was

granted.

In my opinion the nomination of Dinnin was absolutely
void under the section of the Ordinance and was no nomina-
tion at all. Our discretion must he a legal -discretion, and
T think under all the circumstances of this case the leave
ought to be granted. The mere fact that the relator did not
raise the objection to the nomination hefore the time for
nominations closed does not, in my opinion, disqualify him
from being relator, even assuming that his objeet in so act-
ing was to secure the election of his candidate. I am the

“(1873) L. R. 8 Q B.216: 42 L. J. Q B. 124: 28 I.. T. 116.
“(1831) 1 Bl & A,
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more impressed with this view from the fact that the relator, "'“'5'"'"'-
when he did make the objection after the time for nomina- Wetmore, J.

tion closed, made it to Dinnin himself, who acted as chairman
at the meeting and returning officer at the elections,
I think the leave to file the

information should be
granted.

RicHARDSON, ).,

concurred with Wermone, J,

Scorr, J.:—1 cannot agree with the conclusion reaciied
by my brother WrrTMORE.

Upon this application the only objection taken hy the
applicant to the election of Dinnin was that taken by him at
the time of the election, viz., that Dinnin was not nominated
by a resident ratepayer of the district. Had the question
been now squarely before this C'ourt for decision, it is pro-
Fable that it would bLe obliged to hold that Dickinson was
not a resident ratepayer within the meaning of The School
Ordinance, 1596, and, as sec. 28 provides that each trustee’
shall he nominated by a mover and seconder, hoth of whom
must be resident ratepayers, it is also probable that it might
be obliged to hold that Dinnin was not duly elected,

But the matter has not yet reached the stage at which

that question must be decided. There is abundant authority

to the effect that leave to file an information in the nature of
a quo warranto under which the question can be tried is a
matter entirely within the discretion of the Court and that
in exercising that discretion the Court is bound to consider
all the circumstances of the case.

In Rex v. Parry, Lord DENMAN, C.J., says,” “ [t was in
cffect asserted that whenever a reasonable doubt is raised as
to the legal validity of a corporate title we are bound to grant
leave to file an information.

This proposition, however, is
wholly untenable.

Every case (and they are most numer-
ous) which has turned upon the interest, motives or conduct
of the relator, proceeds upon the principle of the Court’s dis-
cretion ; however clear in point of law the objection may have
heen to the party’s abstract right to retain his office, yet the

T(1837) 6 A, & E. 810, at p. 820,
VOL. IIL T. L. RRPTS.—8,
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I
Jndgment.  C'ourt has again and again refused to look at it or interfere

Seott, J.

upon one or other of those grounds.” Further on® he shews
that the light in which the relator appears, his behaviour
and conduct relative to the subject matter of the information
previous to making the motion, the light in which the appli-
cation itself manifestly shews his wmotives, the purpose which
it is calculated to serve and the consequences of granting the
information, are matters which may be taken into considera-
tion, and that leave may be refused even in cases where it is
clear that the title of a defendant at the time of his election
may be void,

He says": “ On the one hand, if the rule be made abso-
lute, the dissolution of the corporation may at least be reason-
ably apprehended, on the other it is remarkable that the
affidavits in support of the rule impute no corrupt, fraudn-
lent or indirect motives lor the acts complained of as ir-
regular, nor do they allege that they have produced injustice,
inconvenienee, or even any one result different irom what
would have followed the fullest compliance with the law as
they lay it down. They do not go to the length of suspect-
ing that a single vote had been won or lost or that the hur-
wess list would have varied in a single name.”

In Reg. v. Ward.*® Lord Blackburn quotes as above from
Rey. v. Parry, and shews that the absence of a corrupt or
fraudulent motive and of any allegation that the proceedings
complained of will produce injustice or inconvenience, are
matters which should be taken into consideration even in
cases where the dissolution of the corporation would not he
threatened hy the granting of the rule,

Also in the Queen v. Cousing,'" Lord BLACKBURN says,
* Ever since the Statute, + & & W. & M. ch. 18, sec. 2, the
Court has had a discretion to exercise as to allowing an
information in the nature of a quo warranto to be filed—and
especially has that discretion heen exercised in the case of
annual officers. The rule always acted upon is that if the
right person is elected, and it is not shewn that anyone else
has heen kept out, or the result of the election in any way
affected, the Court will not allow the writ to issue.”

s At pp. 821, S22 * At p. 822, ' (1877
2 1. J. Q. B, 128, " (1873 L. R. 8 Q. B,
124: 28 I.. T. 116,

. R. 8 Q. B, 210;
142 L. J. Q B,
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In my opinion the conduct of the applicant at the meet- Judgment. l
ing at which the election was held, was such that this Court, q,(;;,_l "
in the reasonable exercise of its discretion, should refuse his {
application. 1 think there can be no doubt that had the ob- |
jection to the nomination of Dinnin been taken by him I
within a reasonable time, the defect would have been cured ‘
by some one of those resident ratepayers present who after- ‘
wards voted for him moving his nomination. The delay in ‘
taking the objection until aiter the time for nominations i
had expired was a mere device on the part of the applicant
to secure the election of his candidate, even though he
might not be the choice of a majority of those entitled to
vote. The result of the subsequent election shews that
Dinnin was the choice of that majority, and I cannot see how
the result of that vote was in any way affected by the irregu-
larity complained of in his nomination,

1t may be said that if he was not properly nominated he
was not the right man to be elected, but, as it appears that
he possessed the requisite qualifications and was the choice
of the majority of voters, he was undoubtedly the man who
ghould have been elected, and as there is nothing in the ma-
terial hefore us to lead to even a remote suspicion that there
was any corrupt or fraudulent motive on the part of Dinnin
or his supporters, or that the irregularity in his nomination
has, to adopt the language of Lord Denman above quoted,
produced any injustice, inconvenience or any result different
from what would have followed the fullest compliance with
the law, I think his election should not be disturbed.

| I do not attach much importance to the refusal of Dinnin
as chairman or returning officer to allow the objection to
his nomination and to declare Morrison elected. It unfor-
tunately happened that he was placed in the peculiar posi-
tion of being the returning officer at an election at which he
himself was a candidate. It is at least open to question
whether under the Ordinance he was not authorized to so
act. At all events no exception has been taken to his so
acting, and he is not charged with any misconduct in that
capacity bevond the fact of his refusal to give effect to the
ohjection referred to. I think his refusal was at least
evcusable under the circumstances. Dickinson had at other
meetings heen permitted to vote as a resident ratepayer, and
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Judgment. (he circumstances were such that a laviman might reasonably

Soott,J. conclude that he actuaily was such.

In my opinion the application should be refused, but
without costs to Dinnin,

In stating this conclusion, 1 do not wish it to be under-
stood that | think an application for the writ should be
refused in all cases where it is made on the ground of the
irregularity of the nomination of a candidate for trustee

under circumstances different from those appearing on this
application.

RouLeau, J., concurred with Scorr, J.

The Court being equally divided, application

refused without costs.

GRAVELEY v, SPRINGER,

Chattel mortgage—=Suflicicncy of deseription of goods mortgaged—=Con-
temporancous agrecment under  seal,

The property covered by chattel mortgage was described as * all eattle
. - 1

and horses of whatever age and sex branded 5 on the left side and

all inerease ther#of, together with the said brand and branding

irons,” The defendant, the mortgagee, had owned a number of

cattle some of which were branded “ M, 8. others © and others

“5" with one or both of the other brands. All those branded
“5" were sold to the mortgagor,

Held, that the description was sufficient for identification, and that

no mention of the locality where the cattle were at the time mort-
gage was given wns necessary.,

By a contemporaneous agreement

under seal the mortgagor agreed

for three years to give his whole time and attention to looking

after the horses and cattle, and mortgagee agreeing to allow the
mortgagor to sell sufficient to pay running expenses,

Held, that the agreement did not affect the correctness of the stater

ment of consideration, which was stated as $3,000, the purchase
price of the cattle,

[ Court in bane, Gth June, Gth December, 1898.

Statement,

This was an appeal from the judgment of RouLEAU, J..
at the trial of an interpleader issue respecting eighteen head
of bulls and steers, seized by the sherifft of the Northern
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\lberta Judicial District, under an execution issued upon a  Statement.
judgment recovered by the plaintiff against one Muntz. The
facts appear in the judgment.

The appeal was heard before Ricuarpson, WETMORE,
McGuIRE and Scorr, JJ.

J. AL Lougheed, Q.C., and R, B. Bennell, for appellant. Argument.
James Muir, Q.C.. for respondent.
|6th December, 1898.]

The judgment of the Court was delivered hy

ScotT, J.:—The defendant claims the cattle in question 7udgment.
under a chattel mortgage made by Muntz to him. This mort-

gage, bearing date 17th July, 1894, was given by Muntz, who

i deseribed therein as of Doniberg Ranche, in the District

of Alberta, rancher, to secure the payment to the defendant

of $3.000 payable in three years from the date of the mort-

gage without interest. The property is described as fol-

lows :—*“All cattle and horses of whatever age and sex brand-

ed 5 on the leit side, and all increase thereof from time to

time until the moneys hereby secured are fully paid, to-

gether with the 5 brand and the branding irons for said

hrand, and all right, title and interest therein and thereto.”

It is contended on behalf of the plaintiff that this mort-
gage is void against him as an execution creditor of Muntz
for non-compliance with the provisions of sec. 8 of The Bills
of Sale Ordinance then in force," inasmuch as it does not, to
quote the words of that section,  contain such full and suffi-
cient description of the goods and chattels comprised in it
that the same may be readily and easily known and distin-
guished.”

The evidence shews that in the spring of 1894, the de-
fendant owned a number of cattle, some of which were
branded “ MS8,” others “(;,” and others “5_," in conjunc-
tion with one of the other brands mentioned, and that all

those bearing the 5 brand were sold by him to Muntz, who

* No. 18 of 1889.




929

&4

Judgment.

Seott, J.

TERRITORIES LAW REPORTS. [_VUL.

gave the mortgage in question upon them. There is nothing
in the evidence to shew that any cattle bore the 5 brand
other than those sold by the defendant to Muntz, and in-
tended by them to be included in the mortgage,

In view of this evidence, I am of opinion that the de-
scription in the mortgage was a sufficient compliance with .
the provisions of the section referred to. In the ranching
districts of the Territories, where cattle of different brands
are of necessity permitted to graze together on the open
prairies, brands borne by such cattle practically constitute
the only means of identification. For the purpose of such
identification, it does not appear to me to be necessary that
all the brands borne by each animal ¢hould be referred to.
Where each animal of a particular band bears several brands,
some of which are borne by cattle of other bands, but one,
and only one, of which is borne by all the cattle of that band
and by no other cattle, the latter brand would afford the only
means of identifying hy brands the cattle belonging to that
particular hand.

Then, as the 5 brand was sufficient to make the identi-
fication of the cattle comprised in the mortgage unquestion-
able, the mention of the locality where they were at the time
the mortgage was given was unnecessary. That appears to
be necessary only in cases where the property comprised can-
not be, or is not described with such certainty as to render
identification possible without it. See Barron on Bills of
Sale. 2nd Ed., p. 497 et seq.. McCall v. Walff.2

I can find nothing in the Ordinance referred to which
indicates that a mortgage within it should shew on its face
that the property comprised was situated within some par-
ticular registration district of the Territories, or even that it
was within the Territories. The Ordinance merely requires
inat the mortgage shall be filed within the specified time in
the office of the registration clerk of the distriet in which
the property was situated at the time of its execution, and
that requirement appears to have been fulfilled in this case.

The mortgage in question contains the following proviso,
“provided always, anything hereinbefore contained to the
contrary notwithstanding, that the said mortgagors shall

* (1885) 13 8. C. R. 130.
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be at liberty at any time to sell bulls and steers.” 1t is con-
tended that by reason of this provision the mortgage is not a
mortgage of the bulls and steers. The basis of this conten-
tion is that giving the mortgagor the right to sell all the bulls
and steers practically revests in him the absolute control of
them, and no security or protection in respect of them is
afforded to the mortgagee.

The evidence shews that, by an agreement under seal
contemporaneous with the mortgage, and made between the
parties thereto, the mortgagor agreed that he would for a
period of three years from that time give his whole time
and attention in looking after, tending and maintaining the
cattle and horses mentioned in the mortgage, and the
mortgagee agreed that he would allow the mortgagor to
sell a sufficient number of bulls and steers from time to
time as should be necessary to pay the running expenses of
the ranche, regard being had to economy. It was also pro-
vided that no horses or any other cattle should be sold for
any purpose without the consent of the mortgagee in writing.
I think it may reasonably be inferred that the power given
by the mortgagec to sell bulls and steers was intended by
the parties to be restricted to sales authorized by the
agreement, viz., those only which might become necessary in
order to pay the running expenses of the ranche. The
wider power expressed in the mortgage may have been
stated there merely for the purpose of satisfying purchasers
from the mortgagor that he had authority to sell them. In
that view the actual power conferred seems to be no wider
than the implied power which the mortgagor would other-
wise have had, to sell cattle in the ordinary course of his
business as rancher: see National Mercantile Bank v. Hamp-
son.® In fact it may be doubted whether the power conferred
i« as extensive as the implied power would have been, as
under the latter he could have sold not only bulls and steers,
but also horses and female cattle.

It is also contended by the plaintiff that the mortgage
is void as against him on the ground that the consideration
therefor is not duly expressed as required by sec. 7 of the
Ordinance referred to, inasmuch as the agreement referred
to shews that the mortgage does not set forth the terms upon

POIRR0) 40 1. 1. Q. B 480: 5 Q. B D, 177: 28 W, R, 424,
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which it was taken, and that a creditor searching in the
clerk’s office and reading the mortgage would not be pro-
perly informed of the nature, purposes and scope of the
transaction, which would appear from the agreement to be
one for future advances.

The consideration of the mortgage was a debt of $3,000
due by the mortgagor to the mortgagee, and there

& nothing
in the evidence to shew that there was any further or other
consideration. The mortgagor in his evidence states that
he agreed to run the cattle for three years and not pay in-
terest on the money he owed, and that he was to be allowed
besides the expenses of running the ranche. 1 think that
in making this statement, he was merely referring to the
terms of the agreement in writing between him and the
mortgagor, and not to any further or other agreement, but
even if there had been such an agreement between them, it
was not one which in any way affected the question of the
consideration for the mortgage. It was one which related
merely to the terms of the payment. It in effect merely
provided that in case the mortgagor took care of the cattle
for three years and ran the ranche, he was to be allowed the
expense of running it as a payment on the mortgage.

Neither is  there anything in the written agree-
ment which  affects  the consideration or shews that
it was otherwise than is expressed in  the wmort-
gage.  Its object appears to have heen to provide for
the  preservation of the wmortgaged property during
the  continnance  of the mortgage, and the powers
thereby conferred upon the mortgagor appear to have been
conferred for the purpose of carrying out that object. It Is
true that the written agreement shews that the whole agree-
ment between the parties was not contained in the mort-
gage, but as the portion of the agreement outside the mort-
gage does not affect the question of the considération, there
appears to be no provision of the Ordinance referred to re-
quiring that it should be so contained.

It was also contended that because the mortgage permits
the mortgagor to sell the bulls and steers, it is fraudulent
and void as against the plaintiff. The basis of this conten-

tion is that the power is a general one to sell all bulls and
steers.

As T have already expressed the view that, by the
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agreement between the parties, the power was restricted to
such an extent that it was not in excess of the implied power
under such mortgages, it is unnecessary for me to deal with
that contention.

At the trial the agreement in writing to which I have
referred was tendered in evidence by the defendant. [Its
reception was objected to on the ground that the mortgage
could not be varied by any subsequent agreement. In my
view it was one contemporaneous with the mortgage.

In my opinion the appeal should be dismissed with costs.

Appeal dismissed with costs.

PACIFIC INVESTMENT CO. v. SWAN.

Interim injunction rvestraining disposition of property before judg-
ment—FEaxtending statutory remedics—Fraudulent dispositio-s of
property.

Semble, per Ricnarnsox and Wermore, JJ., (Rovreav. J., dissen-
tiente) that a plaintiff is not entitled before judgment to an in
terim_injunction to restrain a disposition of property by a defend-
ant,  To obtain any relief of that nature before judgment, a vlaintiff
must make ont a case within the statutory provisions dealing with
garnishee and attachment proceedings,

Held. by the Court, that in this case the material was in any event
incufficient and that no injunetion shonld be granted upon it.

[Court in bane, 6th June, 6th December, 1898,

This was an appeal by the plaintiff from an order of
Scorr, J., dissolving an interim injunction restraining the
defendant from receiving certain monevs from trustees. The
facte appear in the judgment.

The appeal was heard hefore RiciarnsoN, Rovreav and
Wervore, J7T.

(. . McCaul. Q.C., for appellant.
James Muir, Q.C., for respondent.
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|6th December, 1895. |

Wersmore, J.:—This action was brought to recover the
amount of a judgment obtained in the High Court of Jus-
tice in England by the plaintiff against the defendant, and in
the alternative to recover alleged calls on stock or ~hares’
which the plamtiffs elaim the defendant held in their com-
pany. The defendant appeared and filed a defence herein,
One Lizzie M. Barter obtained a decree in a recent action in
this Court. wherein she was plaintiff and the present defend-
ant Swan and others were defendants, wherehy the defend-
ant Swan and one T. 8. C. Lee were appointed receivers with
the power of eventually converting the property of the Quorn
Ranche Company, Limited, into cash. and out of the pro-
ceeds, after making certain specified payments, to divide the
talance, share and share alike, between the said Lizzie M.
Barter and the defendant Swan until Barter was paid
$20,000 and some interest,

The plaintiff in this action applied to Mr. Justice
RouLeau and obtained, ex parte, an injunction order re-
straining the defendant Swan, his agents and servants and
anyone claiming under them from receiving from the said
receivers in the earlier action any property, money, cheque,
or security for money, and the receivers from giving, paying
or transferring to such defendant any such property, money,
cheque or other security for money. 'The defendant there-
upon applied to dissolve such injunction order, and Mr. Jus-
tice Scort, on hearing the parties, made an order dissolving
it. The plaintiff appeals from Mr. Justice ScoTt’s order.

It is conceded in the plaintiff’s factum (I think there
can be no question, rightly) that by the practice in England
such an injunction order could not be obtained before judg-
ment to prevent a debtor from transferring his property or
getting in debts due to him even if this was done for the ex-
press purpose of defrauding a creditor and defeating his
claim in a pending action. T may say that in the material
used before RovLrau, J., on which the injunction order was
granted, it was alleged that, in the belief of the plaintiff’s
advocate who made the affidavit, the receivers were about to
sell and dispose of the assets in their hands for the purpose of
paying over to the defendant the portion of the proceeds he
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was entitled to with a view of defeating the creditors of the Judgment.
defendant and especially the plaintiff in this action. 1 fail weumors, J.

to discover in the material used before the learned Judge
any evidence of such fraud or contemplated fraud. It is
claimed, however, on the part of the plaintiff that the con-
dition of affairs in this country is different from what it is
in England; that in England a debt due by a third person
ic a defendant in an action for a liquidated demand cannot
be attached before judgment by the plaintiff in the action,
but that in this country this can he done by virtue of sub-sec.
47 of sec. 1 of Ordinance No, 6 of 1897, and further that
that property can in this country be attached before judg-
ment by virtue of The Judicature Ordinance,' and that con-
sequently as in England the Courts will give relief in the
mode known as equitable exccution after judgment to enable
the judgment creditor to obtain the benefit of his judgment
when an impediment exists which prevents such creditor re-
covering the amount of his judgment under ordinary pro-
cess of execution, so the Courts in this country will grant
similar equitable relief when a plaintiff hefore judgment is
in a position to issue a garnishee process or attachment and
some impediment existe which prevents the garnishee process
or attachment being enforced against the debt or property.

It was also conceded at the argument by the plaintift’s
counsel that the application for the injunction was made
because the plaintiff could not prove that the receivers had
any moneys in their hands to pay to the defendant. Assum-
ing for the present that the plaintiff’s contention is correct
in the abstract, 1 am of opinion that this appeal must fail
on the ground that the material on which Rovreav, J., made
the order for the injunction was not sufficient. As in Eng-
land a party plaintiff could not get such an order until after
judgment or order for payment of money, that is, until he
was in a position to issue execution, so in this country he
could not get an injunction before judgment until he proved
himself in a position to obtain a garnishee process or issue
an attachment. Now the plaintiff in this case was not in a
position to obtain a garnishee process becanse there is no
affidavit that the receivers were in fact indebted to the plain-

' No. 6 of 1803, s. 304, as amended by s.-s. 58 of =, 1 of Ordinance
No. 6 of 1897,

-
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Ul as required by sub-sec. 47 of see. 1 of the Ordinance No.
6oof 1897, There is nothing in Mr, McCaul’s affidavit to
that effect, and, notwithstanding the examination for dis-
covery of the defendant, it is quite possible that at least some
of the matters pleaded in the statement of dcfence may afford
a defence to the action. It would be monstrous that a per-
son’s property should be taken away from him or that he
should be prevented from dealing with it when neither a
Judgment has been recovered against him, nor any clear
sworn testimony is presented shewing indebtedness.  As to
issuing an attachment under sec. 394 of The Judicature Or-
dinance, there is nothing whatever established as required by
that section to entitle the plaimtiff to issue such an attach-
ment.

This appeal, however, was brought with a view of hav-
ing the question of the abstract right to have an injunction
order issued in such cases and a receiver appointed, and it
would be a matter of some regret if that question was not
seftled. T am of opinion that cven if it had been established
that the plaintiff was in a position to issue a garnishee pro-
cess or an attachment, such an order as that made by Rouv-
LEAT, 1., ought not to have heen made.

As before stated it is conceded that in England no such

order could be made before judgment, therefore no such
order can be made in this country unless there is statutory
aunthority to make it or authority to make it arises
from some legislation,  In so far as the order in
question is  concerned, the only legislation out of
which an authority to make it can be spelled or
inferred is in sub-sec. 47 of sec. 1 of Ordinance No. 6
of 1897, or scc. 394 of The Judicature Ordinance, as amended,
supra. As to sub-sce. 47 of sec. 1 of Ordinance No. 6 of 1897,
the only effect of a garnishee summons is to bind the debts
due or acerwing due. The decisions of the Court have
clearly defined what is meant hy debts due or acerning due;
there must be debitum in presenti although it may be solven-
dum in futuro. Webh v. Stenton * is the ruling ease on this
point. In that sense there was no debt or accruing due from
the receivers to the defendant, and, in my opinion, the legis-
lature having restricted the binding power of the garnishee

MIRR3) 11 Q. B. D KIR: R2 1. J. Q. B. 584: 40 I, T. 432,
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process to debts of this character, even a court of equity can-
not give a wider effect to the language of the Legislature than
the Legislature itself intended.  Of course we must assume
that the Courts in putting the construction 1 have named
upon these words zave effect to the intention of the Legisla-
ture.  As to sec. 394 o The Judicalure Ordinance (and the
same is true of both the provisions of the Ordinance under
discussion), the Legislature has provided a means by which
and has fixed the extent to which the relief can he granted.
and I am of opinion that it can be obtained only in the pl‘l.'-
scribed manner and to the preseribed extent, It must be
horne in mind too that the legislation relied on interferes
with the common law rights of the subject to deal with his
property as he pleases, and the Courts should he very careful
low they extend any legislation which affects such rights be-
vond what the language of the legislature clearly expresses,

Moreover, | can perceive a very wide difference hetween
invoking the aid of a court of equity to secure to a person
the fruits of a judgment recovered, and invoking its aid
under the circumstances under which it has been invoked in
thig case.  When a person has obtained a judgment it is
conclusive against the judgment debtor, the judgment cre
tor 1s entitled to have hiz judgment satisfied and therefore
he has an established unquestionable right to relief which
ought to be respected.  In this case the plaintiff has not es-
tablished a conclusive right as against his alleged debtor. [t
may in the event turn out that he has no claim whatever
against the defendant and cquity is asked to stretch out its
arm to secure to him relief which he may never cstablish.
To sav the least, I have very grave doubts whether the court
of equity should so exercise its powers unless compelled to
do so by clear legislative authority,

I think this appeal should bhe dismissed and Mr. Justice
Scorr's order dissclving the injunction affirmed with costs,

Rovreav, J.:—The plaintiffs admit that such a proceed-
ing as this would not he entertained in England, because the
Courts there will not interfere prior to judgment by injunc-
tion or receiver to prevent a debtor from transferring his
property, or obtaining payment of any debt due him, even

129
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if for the express purpose of defrauding his creditors and
defeating a claim in a threatened, or even pending action.

The conditions in the North-West Territories are en-
tively different. .\ creditor here can attach any debts due
or to accrue due to the defendant, if the debtor has attempted
to sell or dispose of his personal property with intent to de-
frawd his ereditors generally, or the plaintiff in particular.
He can attach the personal property to answer the judgment
which he expeets to recover.  But a creditor is deprived of
these remedies if the debtor conveys all his assets and book
debts to a trustec, hecause a debt due to a trustee cannot be
garnished or attached to answer the debt due by the eestui
que trust,

Under these circumstances the plaintiffs contend that
are deprived of their legal remedies and apply tc the
court of equity to extend the arm of the law, so as to prevent
the defendant {o defrand the plaintiffs of their claim,

they

I there is an instance where equity follows the law, I
Lelieve it should in this case. In crdinary conditions the
law provides a clear legal remedy and gives explicit legal
rights, T do not sce why the Court, exercising its auxiliary
jurisdiction, would not remove any impediments that should
stand in the way of the enforcement of legal process.

To use the language of Mr. Justice GWYNNE in the case
of the London Life Insurance Co. v, Wright,® 1 am not con-
cerned to seck whether or not any reported case can be feund
in which the Court of Chancery has interfered in the manner
i which this Clourt may interfere here in a case and under
cirenmstances similar to the present. It may be that there
ig none, but it is of little consequence that it should be sc.
It may be indeed that to the respondent is due the unenvi-
able reputation of having been the first to design and con-
trive the peculiar phase of fraud which he rests upon as his
aefence to the plaintifi’s elaim: creseit dolus, but as fraud
increases and extends its ramifications the remedial power of
the Court of Chancery to prevent its consequences and to give
ample and effectual redress extends also. Tt matters not how
cigantic are its propertions or how new and uncommon the

TO1881) 5 K, LR 466, at pp. BOTK,
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shape which it assumes, the remedial power of the Court
rises and becomes equal to the occasion.

This language of Mr. Justice GwyNNE is supported by
Kerr on Injunctions.* He says, “ It is, however, the duty
of the Court to adapt its practice and course of proceeding
as far as possible to the existing state of society, and to apply
its jurisdiction to all these new cases, which from the pro-
gress daily making in the affairs of men must continually
arise, and not, from too strict an adhesion to forms and rules
established under different circumstances, decline to adminis-
ter justice and enforce the rights for which there is no other
remedy. The jurisdiction of the Court must not be nar-
rowed to cases in which the jurisdiction has been exercised.
The cases in which the jurisdiction has been exercised are
merely examples, and must not be looked on as to the mea-
sure of the jurisdiction.”

In ordinary circumstances there is no doubt that the
plaintiffs would have had this legal remedy by attachment,
but owing to the intervention of trustees in this case the
plaintiffs were deprived of that legal remedy. I do not see
any reason why this Court could not grant equitable relief
owing to the impediment in the way of the legal process. I
think this conclusion is fully borne out by the principles
laid down in the above authorities.

While holding that this Court has jurisdiction to grant
the equitable relief asked for, I am of opinion that this re-
lief should not be granted except on material as complete
and positive as that required for the issue of writs of at-
tachment or garnishee. There is no doubt in my mind that
in this case the material was not sufficient. On this ground
1 come to the same conclusion as my brother WETMORE.

Appeal dismissed with costs.

* (3rd Ed., 1888), p. 4.
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TAYLOR v. POPE.
Practice—Counterclaim—"Third party.

I'he rules as to third party procedure do not apply to a counterclaim
against the original plaintiff and a third person,

[WEeTMORE, J., March 6, 1888,

RS tonte This was an application on behalf of the plaintiff to

gtrike out the title of cause by counterclaim, the counter-
claim, the notice and all matters in the defence referring
in any way to George Vegar. The action was origin-
ally brought by John W. Taylor against George Pope to
recover for services in cutting the defendant’s crop of grain.
The defendant appeared and pleaded  never indebted ” and
counterclaimed against the original plaintiff and one George
Vegar and he entitled his pleading as follows:—

“BETWEEN :
John W, Taylor,
Plaintiff,
and

George Pope,
Defendant,

by original action;

AND BETWEEN THE SAID

George Pope,
Plaintiff,
and

John W, Taylor and George Vegar, of Whitewood,
Defendants,

by counterclaim.”

The pleading then went on to set out the defence of never
indebted and this was followed by the counterclaim.

A copy of this pleading with & notice endorsed addressed
to him in form similar to Form 2, Appendix B, of the Eng-
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lish Rules, was served on Vegar. No leave was obtained Statement.

to make Vegar a party nor was any order made by a Judge
in or affecting the premises.

F. F. Forbes, for the plaintiff.
W. White, for the defendant.

WerMoRre, J.—The principal objection raised by the appli-
cant was one of practice, namely, that George Vegar could only
be brought into Court or proceeded against under third party
procedure, and that under sections 44 and 45 of “ The Judica-
ture Ordinance, 1886,”* that could only be done by leave of a
Judge first obtained. In my view of the law these sections are
not intended to embrace a case where a defendant sets up mat-
ter by way of counterclaim. The practice and procedure
by counterclaim where the defendant in the original action
counterclaims against the original plaintiff and a third per-
con is in England regulated by Order XIX., Rule 3, and
section 24, sub-sec. 3, of “ The Supreme Court Judicature

let, 1873, and the rules made under that sub-section,

and the practice and procedure in this case is entirely dif-

ferent from that prescribed under Order XVI., Rule 48,
For in tance, under the last mentioned rule the notice issued
in the first instance to the third party must be by leave of a
Judge, and the form of the notice is prescribed. It is Form
1, in Appendix B. And rules are prescribed in the same
order for and applicable to that particular case. Sub-section
3 of section 24 of “The Supreme Court Judicature Act,
1873, which gives the right to counterclaim against a per-
son not an original party to the action provides that the
relief may he granted against such person provided that he
has been served with notice of the claim pursuant to any
rule of court. It is not laid down that such notice is to be
given by leave of a Judge. The Court then by Order
XXI., Rules 11 and 12, for the purpose of carrying out this
provision, proceeded to prescribe the form of notice and how
it shall be served: by Rule 11 the title of the defence is
preseribed ; hy Rule 12 the form of notice to be endorsed on

' See Wilson's Judicature Acts (5 Ed.), p. 645.

*These sections laid down the practice to be followed * where
the defendant is or claims to be entitled to contribution or indemnity,

or any other remedy or relief, over against any other person, ete.”
*36 and 37 Viet, c. 668 (Imp.),

Argument,

Judgment.
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the defence is laid down, viz. Form No. 2 in Appendix B, a
form of notice entirely different from that prescribed under
Order XVI., Rule 48. Then Order XXI. proceeds to make
provisions peculiarly applicable to this procedure by counter-
claim. Section 78 of the Ordinance is in substance identical
with Order XIX., Rule 3, referred to. Sub-section 3 of sec-
tion 6 of the Ordinance is identical in substance with sec-
tion 24, sub-section 3 of *“ The Supreme Court Judicature
Aet, 1873” also referred to. The only difference is that
sub-section 3 in the English Act provides that relief may
be given provided that the party has been served with
notice pursuant to “any rule of Court,” while sub-section
3 of section 6 of the Ordinance provides that relief may be
given provided that the party has been served with
notice pursuant to the “ Ordinance.” I cannot, however,
find in the Ordinance any provisions expressly, providing for
this notice. But I do find section 456 in this Ordinance
which provides that “when no other provision is made
by this Ordinance the procedure and practice existing in
England on the firt day of January, A.D. 1885, shall
(adapted to the circumstances of the Territories) be fol-
lowed as nearly as may be.” 1 am therefore forced to {le
conclusion that when the North-West Council almost word
for word adopted these provisions in the English practice
applicable to counterclaims against third persons, it intended
that the practice applicable in England to such practice
should be followed here, and not that a practice applicable
to an entirely different provision should be followed. For
there is nothing in these provisions applicable to procedure
by counterclaim which can be said to be not “adapted to
the circumstances of the Territorie.” Now the practitioner
in this case has followed the English practice strictly, he has
entitled his defence in accordance with Rule 11 of Order
AXL: he has endorsed it with the notice in accordance with
Rule 12 of that order and served it. The only difference is
that he has notified Vegar to appear within ten days instead
of eight. But no point was made of that, assuming any
point could successfully be made on that ground. 1 am of
opinion therefore that the practice the defendant has fol-
lowed is correct.

Summons dismissed with costs.
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CRITCHLEY v. SIMERS.

Practice—Replevin—Afidavit—Pleading.

sufficient if the facts alleged show such to be the case.

entitled in the cause

of replevin heard at Calgary before Wermore, J. The
points involved appear in the judgment.

E. P. Davis, for defendant.

Wersore, J—This was an application to set aside the
writ of replevin. The grounds set forth at the argument
on the return of the summons were:

1. That the statement of claim did not allege ihat the
property replevined or sought to be replevined was unlaw-
fully taken or detained.

2. That the affidavit on which the writ was issued was
sworn on the 22nd October, and was intituled in the cause,
whereas there was then no cause in Court as the writ of
gsummons was not is‘ued until the 23rd October.

As to the first objection to the issuing of the writ of
replevin: assuming that the defect in the statement of
claim if well taken would consiitute the writ a nullity,
which T doubt, let us examine if the objection is well taken.
Now, T do not consider it necessary under section 318 of the
Ordinance,' to specify in words in the statement of claim
that the property was unlawfully taken or is unlawfully de-
tained, if it can be gathered from the whole statement that
in substance an unlawful taking or detention is claimed.
Replevin is defined to lie for the unlawful taking or deten-
tion of property: this is the old definition in the books.
The form of statement of claim is taken from the old form

'“The Judicature Ordinance,” 1886, s. 318; corresponding to
C. 0. 1898, c. 21, Rule 426,

To support a writ of Replevin it ¥ not necessary to allege in the
Statement of Claim an unlawful detention in actual words; it is

[WeTMORE, J., Nov. 1}, 1888.

Affidavit in support of a Writ of Replevin may be sworn before the
issue of the Writ of Summons, but in such case it ghould not be

Application by summons in Chambers to set aside a writ Stutement.

Argument,

Judgment.
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Judgment. of declaration in replevin, which had been in use for years.
Wetmore, J. It seems to me it would be rather late in the day to set

up that such a declaration was bad because it did not
allege an unlawful taking or detention in words. But if we
examine the statement of claim in this case, it seems to me
that it alleges facts which amount to an unlawful deten-
tion: it alleges that ““the defendant . . . took the goods
and chattels of the plaintiff . . . and unjustly detained
and still detains the same though requested by the plain-
tiff to deliver up the same.” An unjust detention after a
request to deliver must be an unlawful detention. This ob-
jection therefore cannot prevail,

As to the next objection to the writ of replevin, that
the affidavit was sworn before the issuing of the writ of
summons and intituled in the cause, I must say that this
struck me at first as a very serious objection. But T think
the practice may he considered as analogous to the practice
in England respecting the issning of writs of capias on the
order of a Judge after the commencement of the action.
Section 318 of The Judicature Ordinance, 1886, provides
that “the plaintiff may at any time after the issue of the
writ of summons obtain a writ of replevin . . . on
his complying” with certain provisions embraced in the
following section, namely: by filing an affidavit embodying
certain specified things. Tn Schletter v. Cohen? it was held
that an affidavit to obtain a capias after the issuing of a
summons must not be intituled in the cause. 1 cannot
lay my hand on this case here, but in Wakefield v. Bruce}®
it was held by Judge Gwynne, page 85, on an application
to set aside an attachment because the affidavit was intituled
in the cause and was made before the issuing of the sum-
mons, that this did not invalidate the affidavit, and he
refers to Schletter v. Cohen,® and also Hargreaves v. Hays*
I have read this last mentioned case. It was held there
that it was no objection to an affidavit made for the pur-
pose of obtaining an order to hold a party to bail that it
was intituled in the cause before the issuing of the sum-
mons. Lord Campbell, C.J., held that the intituling it did
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not vitiate it, and it could be treated as surplusage. It Judgment.

was held that it was not necessary to intitule it as at the Wetmore, J.
time it was sworn there was no cause in Court. If, how-
ever, when it was sworn there was a cause in Court and it
had not been intituled in the cause it would be bad, as perjury
could not be ascigned on it: and Judge Gwynne in the
case in 5 Practice Reports approves of this view. And
Earle, J., in giving judgment in Hargreaves v. Hays,* re-
ferring to Schletter v. Cohen?® says: “T1 am not surprised
that in Schletter v. Cohen? the objection was taken that
the affidavit did not shew the names of the parties to the cause;
inasmuch as it might be said that without a cause the affi-
davit is of no use. It was however there held that the
affidavit might be sworn contingently with a view to a cause
in which the writ was to issue, and there is a great conven-
ience in this practice.” 1 quite concur in this language and
think it quite as applicable to the practice relating to the
issue of writs of replevin in the Territories as to the prac-
tice of issuing writs of capias after action brought in Eng-
land. T therefore under the authority of these three cases
arrive at the conclusion that an affidavit to obtain a writ of
replevin may be sworn before the issuing of the writ of sum-
mons, that in that case it need not be intituled in the cause;
but if it is intituled in the cause it may be treated as sur-
plusage and it will not vitiate the affidavit, but if the affi-
davit is sworn after the writ of summons is issued it must be
intituled in the cause. This second objection therefore
cannot prevail,

Summons dismissed with costs.

McGUIRL v. FLETCHER.

Mechanics' lien—Practice and procedure—Summons under Ordinance
No. 6 of 188}.

Instituting proceedings to realize a claim means that they shall be
instituted against all parties whose interests are to he affected
by such proceedings. Bank of Montreal v. Haffner' approved;
Cole v. Hall* criticized,

The adaptability to the Territories of the practice existing in Ontario
under * The Mechanics’ Lien Act” of Ontario discussed.

[WeTMORE, J., Feb. 26, 1889.

'10 A. R, 502,
“24 C. L. Journal 505, 12 P. R, 584, affirmed 13 P. R. 100.
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The plaintiff brought action against the owner to real-
ize a claim of lien within the 90 days allowed by the Ordin-
ance, and proceeded theron to judgment and execution, but
omitted to make S., a mortgagee, a party. - Subsequently
and after the expiration of the 90 days the plaintiff obtained
a chamber summons for an order directing the taking of ac-
counts and sale of the property. This summons was served on
N., the mortgagee, whose security was thereby sought to be
affected.

W. White, for plaintiff.
F. F. Forbes, for the mortgagee.

Wersmore, J.:—This is an application on behalf of the
plaintiff for an order directing accounts to be taken and
enquiries made under cection 19 of “ The Mechanies Lien
Ordinance.” being Ordinance No. 6 of 188}, and for an
orfler directing the sale of the estate subject to the lien.
A summons was granted by me on the 20th Janunary last
returnable before me at Chambers. The salient facts es-

tablished by the affidavits and other material upon which
the summons was granted are as follows :—

The work and materials with respect to which the lien
was claimed was done and furnished by the plaintiff for the
defendant upon what is known as The Assiniboia Roller
Mills, situated on Lots Nos. 11 and 12 in Block 10 in the
town of Moosomin, The work was commenced on or after
the 18th January, 1887, and wa: completed on the 6th
December of the same year. On the 29th December a mort-
gage from the defendant to Charles J. Smith was executed
of the whole block No. 10, which was registered in the
land titles office in Regina on the 3rd January, 1888, and
within 30 days from the 6th December a statement of
claim and an affidavit was filed by the plaintiff in the
registry office pursuant to section 9 of The Mechanics Lien
Ordinance.  On the 11th Febrnary the plaintiff commenced
an action in this Court against the defendant for work done
and materials provided, the particulars in the statement
of claim being the same with the exception of one small
item of %1 additional as those filed in the registry office on
the 3rd January. On the 24th February judgment by de-
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fault was obtained in this action and on the 12th March
a fieri facias upon this judgment was issued against the
goods and lands of the defendant and on the 6th of April a
copy of this execution was registered in the registry office
against these lots Nos. 11 and 12. These last mentioned
proceedings the plaintiff alleges were taken under section
19 of “The Mechanics Lien Ordinance,” to recover the
amount of the lien by judgment and execution. On the 24th
February, the same day that judgment by default was re-
covered against the defendant, a certificate of ownership was
issued to Charles J. Smith of the whole of block number 10.
On the 5th March and within ninety days from the 6th
December a certificate by me to the effect that proceedings
had been instituted to realize the ¢laim under “ The Mech-
anics Lien Ordinance,”” was registered under the provisions
of section 25 of that Ordinance. At the return of the
summons Mr. Forhes appeared for Charles J. Smith, and
applied for an enlargement of the summons in order to
obtain affidavits from his client, but Mr. Forbes having
stated that he had some preliminary objections and objec-
tions touching the jurisdiction to proceed, to urge against
the summons it was enlarged until last Tuesday, when the
parties were heard with respect to these objections and the
summons was further enlarged until this day with the
understanding that if T held that these objections were not
well taken a further enlargement should be granted to en-
able Mr. Forbes to procure the affidavits. At the hearing
of these objections Mr. Forbes urged: 1st. That this pro-
ceeding by summons returnable at Chambers is not war-
ranted in any event.

2nd. That if it is warranted it is an alternative remedy
and that the plaintif having elected to proceed against the
defendant to recover the lien by judgment and execution
and having pressed that remedy to a termination cannot now
proceed by summons and order against Smith after the ex-
piration of the 90 days specified in section 25 of The
Mechanics Lien Ordinance.

3rd. That not having proceeded against Smith within
the 90 days so specified the lien as against him has ceased
absolutely.

139
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The last objection practically goes to the merite of the
plaintifP’s right of lien. The other two objections raise very
important questions in practice under the lien ordinance.
1t was suggested at the argument that this Ordinance was
taken in substance from “The Mechanics Lien Act,” of
Ontario. 1 have examined chapter 120 of the Revised
Statutes of Ontario which is “ The Mechunics Lien Act,”
in that revivion, and there can be little doubt hut that that
chapter is the model upon which the Ordinance was in a
great measure framed. Some sections in the Ordinance are
identical and word for word or nearly so with sections in
that Act. There are some sections in the Ordinance which
appear to be original; those sections however seem to apply
only to liens for wages and do not affect the questions 1 am
now discussing. Other sections of the Ordinance however
while framed with the same intention as corresponding sec-
tions in the Act, are of necessity very materially different in
view of a different machinery existing here, and 1 refer
especially to matters of procedure. One material difference
is the mode provided in the Ordinance for the recovery of
the lien from that provided in the Ontario Act. Now in
order to arrive at the intention of the North-West (‘ouncil
in this respect it is well to consider the machinery that
the Legislature of Ontario had at their hands, at the time
of the passing of the Act, available for the recovery of the
lien, and how it was made available, and then to consider
the machinery the North-West Council had at their hands
available for that purpose at the time of the passing of the
Ordinance, and how it' was made available. Tt well knewa
that where a lien iz created by contract or given by statute
and no special provisions are made for enforcing or realizing
it, the jurisdiction to do so is generally found in a Court
of Equity, the machinery of that Court being best adapted to
the purpose, In Ontario at the time of the passage of the
Act referred to and ever since they had the Court of Chan-
cery, which as a matter of course is essentially a Court of
Equity. * In Ontario therefore it would be quite natural that
jurisdiction to enforce the liens under the Act should be
vested in that Court. But the legislators doubtless appre-
ciating the fact that the costs and expenses in the Court
of Chancery were very great cast about to ascertain if some
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less expensive method of enforcing the lien in cases where
the amount was comparatively small could not be found and
determined to make use of the County and Division (‘ourts
for that purpose. Accordingly by sections 12 and 13 of the
Act they distributed the jurisdiction to recover the liens,
giving jurisdiction to the County and Division Courts re-
spectively and to the Judges thereof when the amount of
the lien claim was within the jurisdiction of such Courts re-
spectively, and in all other case: giving it to the Court of
Chancery. But in giving this jurisdiction to thee inferior
Courts another diffiecnlty evidently arose. These Courts were
Courts of common law, that is, they were Courts in which
only such claims as are usually enforced and recovered in
Courts of common law are enforced and recovered, as, for
instance, actions of debt. or for damage: for breach of con-
tracts, or damages for torts to the person or property and
the like. The procedure in these Courts would not in some
instances be suitable for realizing the amount of the lien.
When the property upon which the lien attached was owned
and continued to he owned by the person at whose instance
the work was done, there being no encumbrance on it and
no subsequent conveyance of it, the machinery of these
Courts would be quite sufficient to realize the amount of
the lien, because in that case all that would be necessary
would be to sue on the claim, recover judgment and issue
execution, which could sooner or later be executed on the
property bound by the lien, and therefore it was enacted that
proceedings to recover the lien could be taken in these
Courts when they had jurisdiction “according to the usual
procedure of the said Court by judgment and execution.”
That would meet the case T have just instanced. But in cases
where some person other than the party at whose instance
the work was done had an interest in the property subject
to the lien, as for instance, if there was a prior encumbrance
or a subsequent transferee, the lien could not be worked
out by the wsual procedure of these (lourts: an account
might be necessary for instance, to ascertain the value of
the property, the priority of the several parties, the amounts
for which such priority should be allowed and in the event
of a sale to enable directions to be given as to the amounts
which should out of the proceeds of the sale be paid to the
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respective parties. and as to the order in which they should
be paid. The procedure of these Courts provided no method
by which this could be done and therefore jurisdiction was
given to the Judge of the Courts to “proceed in a sum-
mary manner by summons and order” to take accounts and
make requisite enquiries and generally to work the matter
out. In giving the jurisdiction to the Court of Chancery
in other cases of lien however it was not considered neces-
sary to give the Judges of that Court power to take accounts
and make enquiries, &c., because that power was inherent
in that Court and the Judges of it according to the ordin-
ary procedure of the Court.

Now, we turn to the Territories. What machinery had
the North-West Council at the time of passing the lien
ordinance available for recovering the amount of the lien?
The only Courts then in existence were the Distriet Ceurts
presided over by the stipendiary magistrates; the jurisdie-
tion of those Courts at the time The Mechanics Lien Or-
dinance came into force was established by Ordinance No.
) of 1878, sec. ) ; they had among other things “ jurisdiction
over all matters of civil law and equity,” there was no limi-
tation as to amount. At the very same session in which this
Lien Ordinance was enacted “ The Administration of Civil
Justice Ordinance (1884)” (No. 3 of 188}) was passed,
which by see. 100 came into force on the 1st of the follow-
ing November. Tt must as a matter of course be assumed
that the council had in mind this Ordinance No. 3 of 1884,
and the machinery thereby created when it passed the
Lien Ordinance. By this Ordinance No. 3 the District
Courts were continued and their jurisdiction was by section
5 continued “over all matters of civil law and equity.” T
must confess that on looking over the procedure generally
prescribed by this Ordinance and especially the form of
judgment preseribed by section 25, and the appendix, T had
very great doubts whether such procedure wa- apt for the
purpose of working out suits of the nature of those generally
worked out in a Court of Equity, and whether the council
had not so limited the powers of the Courts by the prescribed
procedure, that they were practically Courts of common law
only: such procedure being to my mind applicable only to
such civil suite as are usually brought in a Court of com-




111.] M’GUIRL V. FLETCHER.

mon law. Section 61 however provided that “ Whén pro- Judgment.

ceedings are had in any action wherein the forms given in Wetmore,J.

the appendix are not suitable for the purpose the clerk
with the approval of the Judge shall provide the same.”
This section even did not satisfy my mind. It seemed to
me yet that in many instances where suits were commenced
in these Courts of the nature of those usually brought in
Courts of equity and seeking for the relief peculiar to such
C'ourts that the Judge must have been driven to the neces-
sity of granting a procedure of his own. But the ques-
tion of whether the Council intended that these District
Courts should have the power of granting the relief usually
granted by Courts of equity is set at rest by section 9 and
sub-sections of Ordinance No. 5 of 1885. That section re-
peals section 21 of Ordinance No. 3 of 1884 prescribing the
procedure in case of appeals and substitutes other provisions.
and it is quite evident from the provisions of this section
9 of Ordinance No. 5 of 1885 that the council must have
contemplated that under Ordinance No. 3 of 1884 the Dis-
trict Courts had power to enter judgments granting such
relief as is usually granted in Courts of equity. Now then
when “The ‘Mechanics Lien Ordinance” was passed the
members of the North-West Council had available for the
purpose of enforcing the liens these District Courts hav-
ing jurisdiction over all matters of law and equity, and
these were then the only Courts in existence or likely to be in
existence in the Territories so far as was known. The coun-
1l therefore gave these Courts and the Judges thereof juris
diction to enforce those liens by providing in section 19
of the Ordinance that “ proceedings may be taken in the
Court of the judicial district to recover the amount of the
lien by judgment and execution or the Judge of said district
may take accounts and make requisite enquiries and may dir-
ect the sale of the estate subject to the lien, and such further
proceedings may be taken for this purpose as the Judge
thinks proper.” It was urged for the plaintiff that under
this section the only person who would be recognized by the
Court against whom proceedings could be taken was the
“owner” or person at whose instance the work was done,
that if proceedings were taken against him with a view
of recovering a judgment and execution against him under
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Judgwent.  the first part of the section within 90 days from the com-
Wetmore, J. pletion of the work and the Judge’s certificate is registered
with the registrar as provided in section 25, the require-
ments of the ordinance as to time are satisfied and the
Judge may under the other provisions of section 19 proceed
against encumbrancers and subsequent transferees in a sum-
mary way by summons and order at Chamber: without bring-
ing such encumbrancers or subsequent transferees person-
ally into Court by the ordinary process. If the council con-
templated in any case that the parties affected by a lien
whether owner or encumbrancer or subsequent transferee or
whoever they might be could for the purpose of realizing the
lien be proceeded against before a Judge “In a summary
manner by summons and order,” as they most undoubtedly
could in Ontario under section 12 of the Ontario Act, as |
read that section, when the amount of the lien was within
the jurisdiction of the inferior C'ourts: then it is most un
fortunate that they should have left out of the Ordinance
those words which I have underscored and which apppear in
thati section of the Ontario Act, and which make the in-
tention clear bevond all question. 1 do not think that such
was the intention of the council. 1 think the intention
ol the council may be fairly set at in this way, The council
had before it this Ontario Act as a model. it contemplated
using the district Court as the machinery hy which the lien
should he enforced. This might have been accomplished
by enacting (as in the case of the powers given to the
Court of Chancery by the Ontario Act, section 13), that
the lien might be realized in the district Court according to
its ordinary procedure, and that the Judge might take
accqunts and make requi ite enquiries, but if that had
heen done it would probably have been held that the lien
would have to be realized in all cases by a procedure akin
to that of the Court of Chancery in England and Ontario.
I'hat is, although the parties in all cases would have been
brought into Court by the ordinary process of the district
Conrt, there wounld be a decree declaring that the plaintiff held
a lien and a reference would be ordered and all the machinery
set in motion usually appurtenant to a Court of equity until
an order for sale was obtained. But the members of the
council it seems to me have adopted in one respect an
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idea sugge ted by the jurisdiction given to the inferior Judgment.

Courts in Ontario, and that is that it may not be necessary Wetmore, J.

in all cases to resort to the Court to obtain a decretal order
that the lien has been established against the property and
to take accounts and make enquiries and to obtain an order
for a sale, but that the amount of the lien may in some
cases be realized in a simpler way, by simply getting judgment
on the claim against the person at whose instance the work
was done and issuing execution. This would be sufficient in the
case 1 put hefore, when the title to the property subject to the
lien remained in the person for whom the work wa: done, and
there was no encumbrances, It might be equally diffi-
cult if the person for whom the work was done merely held
the equity of redemption in the property and continued to
hold it and the contractor did not care to proceed against
the mortgagee, knowing that the value of such equity was
sufficient to recover his lien, and so the Ordinance contained
a provision giving the option of proceeding to recover the
amount of the lien by judgment and execution, so that such
course might be taken when it was apt for the purpose. But
when such course was not apt for that purpose then the proper
parties would have to be brought into Court and the Judge
would have to take accounts and make enquiries. But in every
instance the parties had to be brought into Court by the or-
dinary process. In no case had the Judge original summary
jurisdiction over the parties by a summons issued at Cham-
hers. T understand this section 19 to mean as follows:
P'roceedings may be taken in the Court of the judicial dis-
trict to cover the amount of the lien and such proceedings
may be by judgment and execution if the circumstances are
such that the lien can be effectually realized in that way, but if
not, then such proceedings must be by the Judge taking
accounts and making enquiries, &c. Tt will not bhe disputed
I presume that the powers exercised by the district Courts
and the stipendiary magistrates are now exercisable by the
Supreme Court and the Judges thereof. If the stipendiary
magistrate had the power to deal with the matter in a
summary way by summons and order I think I would have
but little difficulty in arriving at the conclusion that the
Judges of the Supreme Court had the same power. I have
arrived at the conclusion that the stipendiary magistrates
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Judgment. had not any such power and consequently that I have not
Wetmore, J. jurisdiction to entertain this application. I say nothing
of the inherent power of the Supreme Court to deal with
matters of lien, because in order to exercise such power,
if it exists, the parties must be brought into Court by the
usual and ordinary process of the Court.

I may add that if in coming to this conclusion I am in
error I think Mr. Forbes’ second objection must prevail.

Section 25 of “The Mechanics Lien Ordinance” pro-
vides that: “ Every lien which has been duly registered shall
cease absolutely after 90 days from the completion of the
work unless proceedings have been taken to realize the
claim under the provisions of this Ordinance.” This pro-
vision of this section is identical with the provisions of sec.
21 of The Mechanics Lien Act of Ontario. In the Bank of
Montreal v. Haffner,' it was held under this section of
the Ontario Act that it was too late to commence pro-
ceedings against a mortgagee to enforce the lien against
his interests after the expiration of the 90 days although
the proceedings had been taken against the owner within
that time. Judge Osler in giving his judgment in that
case, at page 597 is reported as follows: “I think that by
instituting proceedings to realize a claim is meant that they
shall be instituted against all parties whose interests are to
be affected by such proceedings. There can be no doubt
that a mortgagee is a necessary party to any action in
which his security is to be affected and the land comprised
in it sold in invitum as regards him.” T entirely eoncur
in this view and in the conclusion at which the Ontario
Court of Appeal arrived on that point in that case. 1 have
not lost sight of the fact that Smith’s rights as mortgagee
were acquired after the work in respect of which the lien
is claimed was commenced; and it may be that if proceed-
ings had been taken against Smith before the expiration of
the 90 days under section 13 and section 2, sub-section 3,
of “The Mechanics Lien Ordinance,” the plaintiffs lien
would have been held to have had priority over Smith’s
mortgage. 1t is not necessary for me to decide that because
on the 11th February when proceedings to recover the lien
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were commenced Smith had an interest in the property with
respect to which the lien was claimed, this interest was on
record and Smith should have been made a party to pro-
ceedings by which that lien was effected within the 90 days
in order to make such lien available as against his interests,
and not having been made such a party the lien as against
his interesf ceased, and only continued against the equity
of redemption. It is urged however on behalf of the plain-
tiff that as Smith is a subsequent encumbrancer to the
plaintiff it was sufficient to proceed against the defendant
within the 90 days and that Smith could be added after
an order was made for accounts to be taken even although
the 90 days had expired, it being alleged that this was in
accordance with the practice of the Court of Chancery
in Ontario, where subsequent encumbrancers were added in the
Master's office, and a decigion of Ferguson, J., in that Court
in Cole v, Hall?* was relied on. This decision was adversely
criticized by the editor of the Law Journal at p. 481, and 1
must say 1 am very much impressed with the pertinency of the
editor’s remarks. 1 think this decigion of Judge Ferguson is
not within the ratio decidendi of the Bank of Montreal v. Haff-
ner. And 1 know of no such practice prevailing in this Court,
or, rather, that should be allowed to prevail, in the teeth of a
clear implication created by a statutory enactment or what
is equivalent thereto. There is another objection to adding
Smith as a party to the case of McGuirl v. Fletcher, which
I will state later on. If there was nothing bevond this
mortgage and the eqnity of redemption was etill in the
defendant T would have very little hesitation in expressing
my opinion that the plaintiff’s rights as against anv inter-
est Smith had in the property had ceased. Refraining how-
ever at present from expressing my opinion as to how far
Smith might first be compelled to first realize under his
security upon property covered by the mortgage and not
affected by the lien, the plaintiff had a right to proceed
against the equity of redemption and apparently he has
done s0. He obtained judgment against Fletcher on the
4th February. In order to recover the amoumu of the lien
as against the equity of redemption it was not up to that time
necessary to make Smith a party to that action or to any

VOL TIL T, L. REPTS.—10,
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action aflecting the equity. On the 24th February, how-
ever. the same day judgment was signed, the equity of re-
demption became vested in Smith. Now at the time pro-
ceedings were commenced against Fletcher and up to
the time judgment was signed the plaintiff could not
know that Smith had any interest in the equity of redemp-
tion. Contemporancous with the time of Smith getting a
title to this equity the plaintiff had done everything neces-
sary for him to do under the Ordinance for the purpose of
enforcing his lien against this equity and had proceeded
against all parties interested in such equity #o far as he
knew. 1t may be quite possible that under these circum-
stances Smith holds this equity subject to the plaintiff’s
lien and that it may be enforced against him nectwithstand-
ing the 90 days have expired. It is quite true that some 9
days of the 90 days had to run after the 24th February,
and therefore proceedings might have been taken against
Smith during that time. That may not be the question.
Suppose instead of getting his certificate of title on 24th
February, Smith had got it on the very last day of the
90 days, would he take it free of the lien? T express no
opinion on this point. 1 merely hold now that I cannot
bring Smith before me in a summary way under section 19
of the Ordinance. Because in my view, if the intention of
this section is to confer on the Judge power in a snmmary
manner by summons and order to take accounts, &ec., it is
an original jurisdiction and a proceeding which the party
may take in the alternative instead of proceeding by judg-
ment and execution and must be commenced within the 90
days. Mr. White however applied to make Smith a party
to the suit of MeGuirl v. Fleteher, hy adding him as a de-
fendant under the powers to cmend given under “ The
Judicature Ordinance (1886).” Now how can Smith be
made a party to an ordinary common law action brought
for work and labour done and materials furnished for Flet-
cher? But apart from that, that action has been termin-
ated, an ordinary judgment has heen recovered for the
amount of the claim. It was held by the Court of Appeal
in Attorney-General v. Birmingham,® that fresh parties could
not be added after final judgment. This decision was made

*I5Ch. D. 428;: 48 I.. T, 77: 20 W. R. 127.
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in July, 1880, under Order XVI., Rule 13, of the Rules of Judgment.
1875, which is the same as Rule 11 of Order XVI. of the Wetmore,

Rule of 1885, and of sec. 39 of The Judicature Ordinance,
1886, with some modification. (See Wilson’s Judicature
Acts, page 237 and note.) In that case the Master of the
Rolls in giving judgment is reported a: follows: ** A state-
ment of claim or bill cannot be amended after final judg-
ment. If it becomes necessary to enforce that judgment
against persons who have acquired a title after it was made
an action must .be brought for that purpose.” Another
reason it seems to me why I cannot make Smith a party to
that action is that it is not within the purview of the sum-
mons. 1 am of opinion therefore that if the plaintiff has
no remedy against this property under the execution, upon
which T express no opinion, and if he has any other remedy
against this property in Smith’s hands, it must be by an
action brought for that purpose. 1 express no opinion on
the third point raised by Mr. Forbes, any opinion expressed
hy me must in my view of the case be extra-judicial. And in
addition to this =0 many questions are raised hy Nmith
acquiring the equity of redemption which possibly may affect
his mortgage interest so far as the plaintiff’s lien is con-
cerned involving among other questions the doctrine of
merger that 1 would not venture to express an opinion before
these questions were fully discussed. The summons must
be dismissed. The plaintiff to pay costs.

Summons discharged with costs.

WISE v. CURRIE.
Practice—C'osts—Service fees.

I'o effect service of a Writ of Summons, the Sheriff’s officer bona fide
travelled from the Sherif’s office, where the writ was received,
to the defendant’s residence, seven miles, and not finding the defend-
ant at home, he travelled from there to the residence of C., which
was only four miles from the Sheriff’s office, and there the defend-
ant was found and served, The Clerk on taxation allowed mileage
for the entire distance travelled

Held, on review, that the Sheriff was entitled to mileage for eight
miles only, that is, the distance from the Sheriff's office to the
place where service was actually effected and return.

[WerMmoRE, J., Jan. 8, 1891,
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The facts sufficiently appear above.

I, Forbes, for defendant.
. Ntevenson, for plaintiff
White, for the sheriff.
[8th January, 1891.]

WersmoRre, J.:—Paragraph number 23 of Sheriff's fees
in the schedule to T'he Judicature Ordinance,' provides that
the sheriff shall have ** mileage for every mile necessarily
travelled and sworn fo in serving and executing summonses,
writs and other processes and papers of every description
from the place where the same are severally received or the
sheriff’s office (whichever is nearest) to the place of service
or execution as aforesaid and return.” "This point presents
some difficult~.  If the schedule had provided that the
gheriff should have mileage from the sheriff's office to the
place where the process is served or executed I would have
little difficulty in interpreting such a provision to allow mile-
age from the sheriff’s office to the place of service or exe-
cution hy the usual and most convenient route of travel.
Again if the mileage was allowed for every mile necessarily
travelled from the sheriff’s office to the place of service 1
might see my way clear to construe such a provision te
allow what would have been necessarily and bona fide travel-
led from the sheriff’s office if the officer had started from
that point, and if he bona fide travelled to the defendant’s
residence expecting to find him there, but on arrival dis-
covered he was at a point nearer the sheriff's office and
travelled back and served him there and allow mileage for
the whole distance travelled. RBut the trouble in the cae
under consideration is that the distance is to he computed
from one of two points whichever happens to be nearer to the
point of service. The first difficulty that presents itself in
interpreting the paragraph in question is that it would seem
at first “ight to contemplate that in order to entitle the sheriff
to mileace he or his bailiff must have actually travelled over
the ground. for it allow mileaze “ for every mile neessarily
travelled and sworn to.” And therefore the partv serving
or executing would have to come to the sheriff’s office or the

'The Judicature Ordinance,” R. 0. 1888, c. 57.
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plece where the writ was received, whichever place was
nearest to the place of rervice and from there actually start
on his journey and go over the ground. But could the Legis-
lature ever have contemplated that? How is the sheriff to
set his mileage if the paragraph of the tariff in question is
strictly construed? The paragraph evidently contemplates
that the mileage is to be computed from the nearest point,
hut it also contemplates, strictly construed, that the officer is
actually in serving the writ to travel over the route between
the nearest point and the point of rervice and swear to it.
How can the officer do that when to serve the writ he has
travelled by an entirely different route and has not travelled
one inch over the route contemplated by the Legislature
in going to serve the writ?

What the Legislature intended it seems to me was that
the mileage should be computed from the nearest of the
specified places to the point of service by the shortest route
usually travelled, and that the route with respect to which
mileage is charged must be verified by oath to be the shortest
route. The paragraph must be construed as if it read as
follows: “ For mileage for every mile (that would be) neces-
sarily travelled and sworn to (as such) in serving and execut-
ing summonses, writs and other processes . . . from
the place where the same are severally received or the sherif’s
office (whichever is nearest) to the place of service or execu-
tion as aforesaid and return.” 1 can see no other way of
giving effect to the intention of the Legislature in the cases
I have suggested than by so construing the paragraph, and
I have not suggested any case which is not liable to arise. 1f
I am justified in interpolating the words T have for the pur-
pose of construing this section (and T must confess T feel
that in doing so T may have possibly somewhat stretched
the rules of construction), but if T am so justified, that ends
the first point raised, because these words cannot be inter-
polated for one case that may arise and considered not there
for another. But without interpolating these words T have
arrived at the concluion in view of the manner in which the
paragraph strikes my mind as hereinbefore stated that the
most that the Legislature intended to allow for mileage is
the number of miles from the nearer of the two specified
places to the place of service.

Order accordingly.

151

Judgment
Wetmore, J



TERRITORIES LAW REPORTS,

GILLIES gt An. v. KAAKE.

Husband and wife—Fraudulent assignment—Parties.

Where an action was brought by an execution creditor to set aside
as frandulent a deed of assignment of a homestead from the
execution debtor to his wife, and also the patent issued thereon
by the Crown, and the wife was made the sole defendant,

Held, hesitante, that in defanlt of appearance,

1. Notice to the Crown was not necessary.
2. The hushand was not a necessary party.

[WETMORE, J., July 14, 1891.
Statement The facts sufficiently appear from the judgment.

Argument Stevenson, for the plaintiffs,

The defendant was not represented.

Judgment, Wersmorg, J.:—The defendant in this suit is a married
woman, and the action is undefended, the defendant not
appearing.  On the first day of the present -ittings of the
Court the plaintiffs moved for judgment in accordance with
the terms of the statement of claim.

The statement of claim set up in substance that prior to
the 24th January, 1887 Adam Kaake, the hushand of the
defendant, was indebted to the plaintiffs, and on the 12th
April, 1887, the plaintiffs recovered a judgment against
Adam Kaake for the amount of such indebtedness and costs
and that such judgment wa  still unsatisfied in part. That
prior to the said 24th January Adam Kaake had entered for
the N. W. quarter of section fourteen (14) township twelve
(12) range thirty-two (32) west of the first principal meri-
dian, as a homesteader under the provisions of The Dominion
Lands Act,' and had become entitled to receive a patent
thereto. That by deed bearing date the said 24th January
Adam Kaake assigned all his interests in such property to
the defendant, who caused such deed to be registered in the
office of the Minister of the Interior, and thereupon a patent
was issued to the defendant, was deposited in the office of
the Registrar of the Aseiniboia Land Registration District
and a certificate of ownership was issued to the defendant,
and it was alleged that the deed of assignment from Kaake
to hiz wife was made by him and received hy her with the
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object of defeating, hindering and delaying the plaintiffs and Judgment.
other creditors of Adam Kaake, and the plaintiffs claimed :— Wetmore, J.

1. A declaration that such deed is fraudulent and void as
against them and the cancellation and setting aside thereof.

2. A declaration that the said patent is void.

3. The delivery up and cancellation of the said certificate
of ownership.

4. That the defendant, Mary Ann Kaake, be restrained
by the order and injunction of this honourable Court from
selling or otherwise disposing of the said land .

5. That the plaintiff may have such further and other
relief as the nature of the case may require.

6. The costs of this suit.

Upon considering this case the following questions
occurred to me as presenting difficulties, and 1 submitted
them to the plaintiffs’ advocate.

1st. Can the patent be set aside without making the
Crown a party?  Referring to section 57 of the Dominion
Lands Act the relief provided there is to be given upon
“hearing the parties.,” Can I set aside a patent without
notice to the party that made it?

2nd. Can I set aside the deed from Kaake to his wife
without Kaake being made a party? The action has pro-
ceeded on the assumption that the property is not acquired
by the wife’s earnings, but by the husband’s means, and is,
therefore, in equity Kaake’s. Can the wife be sued as a
feme sole under such circumstances? N, W. T. Aet, .. 36 to
10.  And if she can be sued as a feme sole ought not the
husband to be a party, and he is charged with fraud and it is
his deed which is attempted to be set aside.

drd. If the deed and patent are set aside how can that
benefit the plaintiffs, Adam Kaake’s creditors? The effect
would be to re-vest the title in the Crown, and it would not
be liable to the execution. Dominion Lands Act, section 32,
subsection 3. 1Is the possibility of being able to make ar-
rangements with the Crown sufficient to put the plaintiffs in
a pogition to ask to have those instruments set aside?

'R, 8. Can, 1886, c. b4
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. As to the first and second questions:

I must say that 1 am unable to perceive by my own judg-
ment unaided by authority how a patent from the Crown can
bhe set aside without notice to the Crown or how a deed can be
set aside without notice to the party who made it, especially
when that party is charged with fraud.

However, Mr. Stevenson has referred me to Rees v.
The Attorney-General® 'The following is the note on that
case appearing in Robinson & Joseph’s Digest, 970, “ A bill
alleged that the patentees obtained their patent by false re-
presentations to the Government and shewed a case in which
the patentees would not be entitled to compensation if the
patent were set aside and the land given to another:—Held,
that to cuch a bill the Attorney-General was not a necessary
party.” 1f that case is good law it seems to be directly in
point.  Under the cireumstances of this case as set out, the
patentee. the defendant, would not be entitled to compensa-
tion if the patent wa- set aside.

As to the 2nd question: Mr. Stevenson has referred me
to McFarlane v, Murphy.*  Section 40 of the N. W. T. Act
i in sub tance the same as section 20 of the Revised Statutes
of Ontario, 1877, and that appears to be the same as section
9 of The Ontario Married Women's Act of 1872. The fol-
lowing is extracted from the note on MeFarlane v. Murphy?
in Robinson & Joseph’s Digest, 1604: “To a bill against a
married woman to set aside a mortgage made to her on the
ground that the same was fraudulent as against creditors, the
hu band was made a party defendant. Held, on demurrer,
that since the passing of 7'he Married Women’s Property Act,
1872, the hushand was not a necessary or a proper party.”
In that case. however, the husband was not the grantor, which
I think makes all the difference in the world.  Seott v.
Burnham* was also brought under my notice. That was a
suit to set aside a conveyance as void against creditors,
and the vendor and vendee were both made defendants.
The deed was declared void as against the plaintiffs with
costs on the lower scale. After judgment it was suggested
that the costs should he on the higher scale a: the vendor

16 Gr, 467,

*21 Gr. S0.
‘19 Gr. 234,
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resided in the United States, out of the jurisdiction. On the Judgment
other hand, it was claimed that the vendor having parted Wetmore, J
with the whole estate in the property and claiming no further

interest in it, the circumstances (not stated in the bill or

answer) of a small balance of the purchase money having

heen due her at the date of filing the bill was immaterial for

the purpose of relief on the ground on which the decree was

made. Mount, V.-C',, held that she was not a necessary

party for the purpose of relief on the ground on which he
proceeded.

If Adam Kaake were not the husband of the defend-
ant I think this case would be an authority that it is not
necessary that he should be joined. As he is the hus-
band and the action is founded on the assumption tlat the
property is not acquired by the wife’s earnings 1 have some
doubts whether he ought to be joined. However, a: no per-
son has appeared to raise the question, and I think that the
defendant ought to have set up her coverture if she desired
to do o, my doubts are not sufficient in view of the authori-
ties stated to induce me to refuse to order the relief claimed.

As to the 3rd question, Mr. Stevenson claims that under
section 38 of The Dominion Lands Aet,' the Crown is bound
to issue a patent to Kaake if the deed to his wife is set aside.
I by no means hold that such is the case, but it may possibly
be open to make this contention good as no person has ap-
peared to raise the last questions. And in view of what i 4
urged and also of the authorities cited, I, although with
some hesitation, grant a portion of the relief claimed.

There will be a decree.
1. Declaring the deed from Adam Kaake to the defend-
ant fraudulent and void as against the plaintiffs.

2. Declaring that the said patent is void as having issued
through frand.

3. Ordering the certificate of ownership to the defendant
to be delivered up and cancelled.

4. The defendant to pay the costs of this suit out of her
separate estate,

Decree accordingly.
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McKENZIE, Arrverrant, v. THE TRUSTEES OF
LITTLE CUT ARM SCHOOL DISTRICT, Resronn-
ENTS,

Assessment and taration—Appeal to Judge—Personal property—
When tarable—Meaning of * situated " as applied to personal
property—('osts.

Personal property brought into a school distriet for a mere temporary
purpose is not *situated  within the district within the meaning
of section 98 of the School Ordinance, R, 0. 1888, ¢. 59, so as to
be liable for assessment.

[WETMORE, J., Aug. 21, 1891.

Wermore, J.:—I find under the evidence that the appel-
lant down to sometime in May last occupied lands as a farm
sitnated without the respondent school district, and that he had
a herd of cattle which he kept in connection with his farming
operations on this land ; that in May and prior to the assess-
ment being made up by the assessor, he moved away from this
farm into the chool district with a view of being nearer the
school =0 as to enable him to have his children educated. e
accepted a position as manager of the business of a Mr. Wolff,
who owned a ranch in the district, and his wife accepted the
position of housekeeper for Mr. Wolff. He so left his farm
and accepted these positions for himself and wife, intending
to return to his farm in the fall. He turned his cattle out
to range the prairie, not having any intention whatever to
take them to Wolff, or to bring them within the district, but
simply intending that they should range the prairie wherever
they chose to go. He never himself before his name was
placed on the assessment list did any act with the intention
of eausing them to come within the school district or to do
anything there with them. As a matter of fact, these cattle
did repeatedly and from time to time hefore the appellant’s
name was placed on the list, stray within the limits ot the
district and graze there. The only question is whether under
such circumstances they were liable to assessment within the
district. T think no question whatever can arise with respect
to the cattle the appellant had at Sunnymeade District, and
for which he was assessed there. Those cattle never came
or even strayed into the Cut Arm District until after the
appellant’s name was placed on the assessment list. And as
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fo the horses with respect to which he was assessed there is Judgment
no evidence whatever that he had any horses or that there Wetmcre, J.,

were any horses of his in the district when his name was
placed on the list. The question which 1 have to determine
arises under section 98 of The School Ordinance.! Tt is
quite clear under that section that the property to be as essed,
whether real or personal, must be in some sense situated
within the district in order to he taxed, and that without
reference to whether the owner or possessor is resident or not.
And in this respect, so far as personal property is concerned,
the section is somewhat sui generis. The question is: when
can personal property be said fo be situated within the dis-
trict. Sub-section 1 of section 97 defines the meaning of
“ personal property.” T think I would have little trouble in
deciding that choses in action, such as debts, &ec., are
eituated in the district when the owner resides there. But
when is visible personal properiy, which can be moved from
place to place, or cattle, which in this country are liable to
range over a great extent of country, -ituated in the district
for the purpose of being taxed?  Now, I think the term
“gituated” as used in section 98 is =o far as cattle are con-
cerned, somewhat analagous to the term “resident™ as ap-
plicable to a human being. A human being may bhe resident
in a certain place and not there at the moment. he may be
miles away. It is a question of intention, 1 think if the
homestead or farm of the appellant had been situated in
another school district and not in the Cut Arm district I
would have little hesitation in deciding that they would be
assessable in such other district and not in the Cut Arm
District, because the intention when they were turned out
wag that they should return eventually to the premises, and
there was no intention then that in the meantime they
should be placed or engaged or used on or with any other
premises, nor was that intention changed at any time so far
as I can discover. And the mere fact that they casually
strayed on other premises would not make them assessable on
those premises. 1 think that disposes of the whole question,
If personal property is for a mere temporary purpose brought
into a district, T do not think it is situated there for the pur-
pose of assessment. Nor do T think if cattle casually stray

'R, 0. 1888, ¢. 59,
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into a district that they are liable to assessment. When I
use the term “ for a mere temporary purpose” 1 wish it
understood with a limitation, because 1 do not desire for a
moment to be considered as holding that if the appellant,
when he moved his family to Woll’s to stay there during the
summer, and had =o taken up his temporary residence there for
the summer—if he had brought his stock there delinerately,
they would not have been liable to assessment. 1 think the
appeal must be allowed, and the assessment roll amended by
striking out the appellant’s name and the assessment against
him.

As to the question of costs: I think they are discretionary
with me. The respondents are public officers acting in the
discharge of their duty, and the section is not*clear. T think
they acted prudently under the circumstances: besides, the
appellant seeks to get his children educated at the expense of
the district for nothing.  No order as to costs.

Appeal allowed without costs.

CADDEN. Aprrkriaxt, v. THE TRUSTEES OF
MEADOWVALE PROTESTANT PUBLIC SCHOOL
DISTRICT No. 175, RESPONDENTS,

Assessment and taration—The School Ordinance, R. 0. 1888, e. 59,
«. I06—Construction of statute—Completion of assessment roll—
Time for— Omission—FEffect of—Property acquired prior to com-
pletion of assessment roll—Assessor's powers,

The provisions of the School Ordinance which require the assessment
roll to be completed by the first of April, or so soon thereafter
as mny be, are as against a ratepayer directory only, but impera-
tive as inst the trustees.

Any prog ¢, liable to taxation, acquired hefore the actual com-
pletion of the assessment roll, is liable to assessment,

The School Ordinance required the assessment roll in school
districts to he completed “ by the first day of April, or so soon
thereafter as may be, in each year.” The appellant was not on
the first day of April, 1891, a resident of the respondent
gchool district, neither did he have any property therein.
Shortly afterwards he became a resident of the district and
acquired property liable to taxation for school purposes. The
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assessor had not completed the assessment roll at the time
the appellant g0 became a resident and acquired property,
and the assessor accordingly entered the appellant’s name on
the roll and assessed him in respect of ruch property. The
assessment was affirmed hy the Court of Revision and there-
upon the appellant appealed to a Judge of the Supreme Court
as provided by law, an two grounds:

(a) That the assessment roll, not having heen completed
by the first day of April was invalid; and

(b) That the appellant was not liable to assessment in-
asmuch as he was not until aftcr the first day of April either
a resident or possessed of property in the district.

[WETMORE, J., Aug. 25, 1891.

Wermore, J.:—Nection 106 of The School Ordinance’
provides that the assessment roll shall be completed by the
first day of April or su soon thereafter as may be in each
year. The Ontario Act relating to municipal assessments
provides that the assessment list completed shall be lodged
with the clerk of the municipality on or before the 1st May
in each year. It was held in Nickle v. Douglas,® tnat a
failure by the assessor to complete the roll until after the
1st May did not avoid the assessment. So in Regina v. In-
gall* it was held that delay in making, depositing, transmit-
ting and approving the valuation list within the time pre-
seribed by section 42 of The Metropolis Valuation Act,
1669, did not make it a nullity, for the provisions of that
section were directory and not imperative, a fortiori the
omiscion to complete the roll before the first of April would
not invalidate it under the Ordinance, which directs it to be
completed by the 1st day of April, or so soon thereafter as may
be.  The reason for hoiing this is that the whole machinery
for carrying on the schools, or the work of the municipality
as the case may be, is not to be rendered useless by the
neglizence or possibly bv the design of the assessors. There-
fore this rule that the section is directory only is to be ap-
plied only as against the ratepayer. T am rather inclined to

'"The School Ordinance, R. 0. 1888, ¢, 59,
'35 1. 0. Q. B. 1208 affirmed 87 11 0, Q. B.
46 L. J. M. C. 13:2Q.B. D, 199; 351’;'1‘552 25 W. R, b7.
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think, and 1 believe that it is supported by authority, that
the section is imperative as regards the trustees. And it is
quite possible that if the roll is not completed by the 1st of
April or within a reasonable time thereafter (the reasonable-
ness of which time must always depend on circumstances)
the trustees may he liable to be fined under section 65 of
the Orlinance. However, I express no decided opinion on
this point, as it is not bhefore me, I merely throw out the
suggestion as a warning to trustees. T must hold the assess-
ment roll generally to he valid. The appellants, however,
claim that they should not have been entered on the roll at
all. as they were not residents of the district, and had no
assessable property therein until after the 1st day of April.
There is ample authority to support the position that after
the assessment roll is completed the assessors have no further

control over if, but if any additions are to be made it must
he done by the board of revision on proper notice. But 1
can find no case which holds that the assessors have not full
control over it until it i= completed.  Section 98 of the
Ordinance provides that “All real and personal property

situated within the limits of any school distriet ™ shall be
liable to taxation, subject to certain exemptions which do
not affect the assessments in question. There is no pro-
vision that the real and personal property which may be-
come subject to taxation hefore the 1st of April shall be
hable. T hardly think it will be disputed that if the lists
were not completed hefore the 1st April and a person moved
into the district and acquired property on 31st March, that
property would he assessable if it was not included in the
specified exemptions. 1f the assessment list was completed
on the 30th March, and the property was acquired on 31st
March, the assessors could not assess it simply because under
the authorities T have mentioned, the assessment was com-
pleted and {he assessors’ duty at an end. T am, there-
fore of opinion that if persons move into a district and
acquire property liable to taxation at any time before the
assessment roll is completed, and thus before the assessor’s
powers have expired, they are liable to be assessed, and this
whether they move in before or after the 1st of April. 1
am more inclined to that view under The School Ordinance,
because 1t is not imperative even on the trustees that the roll




.| WALLEY V. HARRIS.

shall be completed by the 1st of April, it is to be completed Judgment.
“on the 1st day of April or so soon thereafter as may be.”
If any person is liable to be assessed who moves in and ac-
juires property liable to assessment before the 1st day of
April, why would not such person be equally liable to be
zoverned by the words “so soon thereafter as may be,” and
therefore liable to assessment at any time while those words
have effect, and if so liable until the assessment is completed
and the a‘sessor’s duties are at an end.

Assessment affirmed.

WALLEY v. HARRIS.

Inuterpleader—Chattel mortaage ~Validity—Consideration—Ordinance
number I8 of 1889, section 7.

Where a chattel mortgage was in fact given to secure a past in-
debtedness, but on its face purported to be given in consideration
of money “in hand well and truly paid " by the mortgagee to the
mortgagor,

Held, that the consideration was duly expressed within the meaning
of section 7, of Ordinance Number 18, of 1880,

A small inaccuracy in the statement of the consideration is not suffi-
cient to avoid a chattel mortgage,

[WETMORE, J., May 18, 1892

This was an interpleader issue to determine the validity
of a chattel mortgage executed by one Hillman to the plain-
tiff.  The sheriff seized certain goods under an execution
placed in his hands by the defendants against Hillman and
the plaintiff claimed these goods under a chattel mortgage
in his favour executed hy Hillman prior to the seizure.

Statement.

Prior to the execution of this mortgage the plaintiff had
recovered judgment against Hillman for $80 and interest and
costs which was wholly unpaid: and one Wright held a note
against Hillman’s wife which was overdue and paid in part:
and one Bradford held a note against Hillman for $30 and
interest, which was also overdue, and Hillman was also in-
debted to the plaintiff upon an open account for $27.89.

Hillman agreed with the plaintiff that if he would pay
the balance due on Wright’s note and take up the Bradford

Wetmore, J,
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note he would execute a chattel mortgage to the plaintiff to
cover the plaintiff’s judgment including interest and costs,
the open account, the amounts paid to take up the Wright
and Bradford note and the expense of preparing and regis-
tering the chattel mortgage. 'The plaintiff agreed to this and
accordingly paid the amounts due on the Wright and Brad-
ford notes, and a few days afterwards Hillman executed the
mortgage in question. The amount which the mortgage was
intended to secure was $232.14 of which $228.14 represented
the bona fide indebtedness of Hillman to the plaintiff at the
time of the execution of the mortgage and the balance $4
was to cover the costs of the mortgage.

F. F. Forbes, for the defendant:—The mortgage is void
in as much as the consideration for which it is made is not
duly expresed because the consideration was a past indebted-
ness and not money paid by the plaintiff to Hillman as
specified in the mortgage.

W. White, Q.C"., for plaintiil, contra,

Wermore, J.—A number of Ontario cases were cited in
support of the validity of the mortzace but it doe- not seem
to me that they are applicable, as the Ontario Acts R. 8. O.
1837, chapter 119, and R. 8. 0. 1887 chapter 122 under
which these decicions were made contain no such provi<ions
as that of section 7 of the Ordinance referred to, making the
instrument void if the consideration is not duly expressed.
I am of oninion that the Englich authorities decided under
section 8 of the T'mperial Bills of Sale Act, 1878 are more
applicable.  The last case which T can find decided under
that section is. Richardson v. Harris,' decided in the Court
of Appeal. 1In that case the consideration of the bill of sale
was expressed to be the sum of €500 paid by the assignee
to the assignor. As a matter of fact only a portion of this
€500 was so paid by the as ignee to the assignor. The
balance was retained by the assignee by agreement with
the as<ignor in satisfaction of certain acceptances of the
ascigror held hy the assignee which were not due, of a post
dated cheque which alco was not due and of two charges,
one for leaving the property as igned on the assignee’s pre-

' (1889) 22 Q. B. D. 268; 37 W. R. 426.
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mises, and the other for the expenses of making an inventory Judgment.
and the other expenses of the assignment. The Court held Wetmore, J.

that the consideration was not truly expressed and that the
bill of sale was therefore void. But the judgment seems to
be based on the ground that there was no debt due and
payable by the grantor irrespective of the contract by virtue
of which the €500 was to be paid. That is, the amount
of the acceptance and cheque were neither due nor payable.
And there was nothing due respecting the other sums re-
tained otherwise than by the agreement by and under which
the £500 was payable. But it seems to me that if there had
been a debt really due and payable by the grantor to the
grantee outside of the contract and the grantee had retained
the amount of such debt, and that had been the only reten-
tion, the Court would have held the consideration to have
been sufficiently stated. Tn the text of May on Fraudulent
Conveyances (2nd edition), after commenting upon a num-
ber of cases bearing on this question I find the following at
page 143: “In ex parte Rolph? and ex parte Frith,® these
ca“es were all reviewed and reconciled in the Court of Appeal
by the application of the following principle laid down by
James, L.J.. in ex parte Challinor,* and quoted with ap-
proval by Cotton, L.J., in ex parte Bolland® whether the
whole of the mortgage money secured by a bill of sale is
actually paid by the lender into the hands of the borrower
or whether part of it is with his privity or by his direction
employed in the payment of a debt due by him, it is equally
in a legal sense paid to him, and the whole sum may in
either case be truly stated in the deed as the consideration
paid to the grantor. But the money retained or applied
must be in respect of a debt strictly so called, a debt ¢ ist-
ing at the time. Independent of any created by the bill
of sale.”

I have read the case of ex parte Bolland,® and it bears
out the text in May ahove referred to.

*(1881) 19 Ch. D, 98; 51 L. J, Ch. 88; 45 .. T. 482: 30 W. R.
52; 46 J. P. 181

*(1882) 19 Ch. D, 419;: 51 L. J. Ch. 473; 45 L. T. 120; 30
W. R. 520

*(1880) 16 Ch. D, 260; 44 L. T, 122: 20 W. R. 205.

® (1882) 21 Ch. Ch, D, 543; 52 I.. J. Ch. 116; 47 L. T. 488;
31 W. R. 102,

VOL. 111, T. L. REPTS.—11.
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I'hat case scems very much in point. So far as $228.14
of the consideration for the mortgage in question is con-
cerned, therefore, I find under these authorities that it is
in a commercial and mercantile and therefore in a legal
sense correctly expressed. As to the balance, which must
be made up out of the monies paid for preparing and
registering the mortgage, the amount is so small that I ought
not to hold the mortgage void on account of that sum; a
emall inaccuracy in the statement of consideration is not
suflicient to avoid a bill of sale. Ex parte Winter.® I held
that the consideration is duly expressed in the chattel mort-

gage
gage.

Judgment for the plaintiff.

BRADSHAW, Arprerrant v, THE TRUSTEES OF
RIVERDALE PUBLIC SCHOOL DISTRICT, Re-

SPONDENTS,

Vsscssment and taration—Appeal from Court of Revision —When
axsessment is to be considered complete— A ssessor's power to alter
assessment roll—Grounds of appeal — Power of Judge on appeal,

An assessment is complete quoad any particular property as soon

as the assessor has valued it and placed it on the assessment roll.

A Judge, on appeal from the Court of Revision of a school distriet,

has no power to arbitrarily amend mistakes or omissions in the

assessment roll, but any such mistake or omission must be the
subject of a specific appeal,

No objections against an assessment can be entertained by a Judge
on appeal, unless they were raised before the Court of Revision,

[WeTMORE, J., Oct, 27, 1892,

This waz an appeal by one George Hume Bradshaw to
Wernmong, J., from the Court of Revision of the Riverdale
Public School District No. 152 of the North-West Terri-
tories.  The facts sufficiently appear from the judgment.

WermoRe, J.—On the 27th February the assessor went to
the appellant’s residence to assess him. Immediately upon his
arriving there, the appellant caused a band of about fifty
horses to he driven out of the district to a place he had at Red-

*(1881), 44 L. T. 323; 29 W. R. 575.
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path. While unquestionably this was done with a view of Judgmeut.

avoiding the assessment it was done with the bona fide pur- Wetmore, J.

pose of permanently removing them from the district. The
assessor proceeded to take a list of the appellant’s property,
and the appellant verbally told him what property he had in
the district, leaving out the band of horses so moved off, but
including in it a number of other horses and other live
stock. The assessor took this down on his list, and before
the 12th March entered the valuation of it on the regular
as'essment roll. 1 find this, because the appellant in his
testimony swore that wlen he went to the assessor on the
12th March with his new statement, put in evidence and
hereafter referred to, the assessor got the roll and prepared
to change the statement. On the 12th March ‘the appellant
moved the greater portion of the horse: and live stock of
which he had furnished the assessor a statement out of the
district to Redpath, and on the same day handed in to the
assessor a written statement in which was included only
the horses and live stock then remaining in the district, and
he claimed he was only liable to be assessed in respect to the
horses and live stock so remaining at that time. Between
the 27th February and the 12th March the appellant and
the assessor had two or three conversations respecting the
appellant furnishing another statement, and the asses-or
consented to accept another statement. But I find that
when the assessor accepted the statement given him by the
appellant on 27th February and valued the property in-
cluded in it and entered it on the roll, he did so with the
intention of holding that property liable to assessment,
and never abandoned that intention: that in any conversa-
tions he had with the appellant respecting another state-
ment, he was claiming that the band of fifty horses dwéven
off on the 27th was liable to assessment, and that a state-
ment should be furnished including that band, and when
consenting to accept another statement he expected that the
appellant intended to hand in one including that band;
that the appellant knew that and temporized with him with
a view of moving away some more of his horses and stock
before the roll was sworn to, and then handing in a state-
ment of what remained only, expecting by this means to
relieve what he so removed from liability for assessment.
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Judgment. | therefore find that the assessor in so far as he could do
Wetwore, J. 80 without swearing to the roll had conclusively and finally
assessed the appellant upon the property included in the
statement given to him on the 27th February. The roll was
sworn to on the 15th March, The assessor refused to alter
the roll to make it in accordance with the statenient handed
to him on the 12th, and the Court of Revision refused to
alter the assessment, and the appellant appealed to me.
The grounds of appeal were: 1st. That the appellant had
been assessed upon personal property which was not within
the district when the assessment was made. 2nd. That be
had been assessed upon such property, which was not within
the district when the roll was sworn to. Section 98 of
“The School-Ordinance,”* provides that “all real and per-
sonal property situate within the limits of any school district
shall be liable to taxation ™ subject to certain ex-
emptions not material to this case. The simple question
is whether the property in question which the appellant
claims is not liable to assessment had been assessed before
the 12th March, when the statement of that date was handed
in. The learned counsel for the appellant contended that it
was not, because: 1st. The assessment could not be deemed
to be taken before the roll was sworn to, as up to that time
it would be open to the assessor to correct mistakes or to
alter the assessment. 2nd. That the assessor having con-
sented to accept another statement from the appellant had
not concluded the assessment against him, and therefore
such assessment was not taken, and, if, before it was taken,
the property was removed from the district, it was not liable
to assessment. And the fact that the assessor expected
to receive a different statement from that put in did not
affect the case. T have not heen able to lay my hands on a
case directly in point. In Marr v. The Corporation of The
Village of Vienna?® it was held that the appellant was not
liable to asse:sment in Vienna, because when the assessor
went to the appellant’s former residence and took the assess-
ment the appellant had changed his permanent residence to
Ingersoll, and was only temporarily at Vienna. Reading
that case, however, T cannot help but conclude that if when

'The School Ordinance, R. 0. 1888, e. 59
*10 U. C L. J. 275.
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changed his residence, but that such state of things were
brought about after the assessor had been there and hefore
the roll was sworn, the appellant would have been found
liable. Unquestionably on the 27th February when Rowland,
the assessor, went to Bradshaw’s place the property in ques-
tion was liable to assessment. And I am of opinion that
when he took the statement, put a valuation upon it and
formally entered it upon the a‘sessment roll, Bradshaw was
made liable to pay taxes in respect of it. That is, on general
principles the assessment was then taken or made, and the
property could not be relieved by being subsequently removed
from the district before the roll was sworn to. Looking at
section 106 of the Ordinance, I should say that it contem-
plates that the assessment shall be completed before it is
sworn to. The roll is first completed and then for the
purpose of verifying it as so completed it must be sworn to
before it is lodged with the secretary of the trustees. Then
quoad the assessment of each individual ratepayer it is on
general principles made and completed. possibly when the
assessor takes the statement of property, at any rate when
he values it and places the valuation on the roll. But did
the conduct of the assessor under the circumstances of the
case in question in consenting to receive a new statement
leave the matter open so that T must hold that a: regards the
appellant, the assessment against him was not taken or made
on the 12th March? I think not. In my opinion, the as-
sessor having entered this property on the roll with the in-
tention that it should stay there, no matter what might
happen, quo ad that property, had made the assessment,
and it did not lie within the power of the appellant by lead-
ing him to believe that he intended to hand in a state-
ment including the property handed in before and additional
property as well (which T find to be the case) relieve the
property already handed in and assessed from liability. It
was attempted to raise some other objections against the
assessment, but as they were not raised before the Court
of Revision T will not entertain them. The learned counsel
for the respondent claimed that the band of fifty horses
removed from the district on the 27th February should be

the assessor went to the place, a state of things had not ex- Judgment.
isted under which the Judge found that the appellant had Wetmore, J.
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included in the assessment, and applied to me to amend
the Toll by inserting the value thereof in it, claiming that
I had the power to do so under sub-section 7, section 112, of
the Ordinance.' That section provides that the assessment
roll passed by the Court of Revision shall be produced to the
Court of Appeal, and that “ Such roll shall be altered and
amended according to the decicion of the Judge, if then
given, who shall write his initials opposite any part of the
said roll in which any mistake, error or omission is corrected
or supplied :” and that if the decision is not then given, the
secretary may when it is given so amend the roll according
to the decision. That sub-section was enacted for the pur-
pose of directing how the subject matter of the appeal may
be dealt with in case the appeal is allowed, not to give the
Judge power arbitrarily to go over the roll and amend mis-
takes or omissions that are not embraced by the appeal.
That is, if there has been a mistake, error or omission made,
and it is appealed against, the Judge finding that it hae
been made may correct it and initial the correction or canse
the secretary to do so as the case may be. If there has been

a1 omission to assess Bradshaw with respect to these fifty
horses, nobody has appealed against the omission, and I
Eave no power to correct it,

The appeal will be dismissed and the assessment affirmed.
I will allow no costs to the respondents, because the appellant
was put to the expense of unnecessarily attending a sittings
of the Court hy the respondent’s secretary posting a defee-
tive notice.

Assessment affirmed without costs.
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BYERS v. MURPHY.

Conversion—S8heriff—Judgment for costs—~Bubject matter of Suit—
Seizure— Ewvemptions Ordinance.

Held, that a judgment solely for costs does not entitle the judgment
creditor to seize under execution the article, the price of which
formed the subject matter of the action in respect of which the
costs were incurred,

[WeTMORE, J., Jan, 23, 1898.

This was an action by an execution debtor against a
sheriff for conversion. The facts appear sufficiently from
the judgment.

F. F. Forbes, for plaintiff.
W. White, Q.C', for defendant.

Wermorg, J.—There is no dispute about the facts in this
case. One A, G. Hamilton sold the plaintiff a horse, for which
the plaintiff paid him part in cash and for the balance gave
him an order on one Ard Bell. Hamilton sued the plaintiff
and Ard Bell on this order and after the writ was issued,
one of the defendants paid the whole amount due on the
order to Hamilton, who accepted it. The costs of that action
were not paid and Tamilton proceeded with the action to
recover, such costs. The action was tried before me and I
ordered judgment for such costs, which was signed accordingly
and execution therenpon issued, and the defendant, who
is the sheriff of the Judicial District of Eastern Assini-
boia, levied upon the sorrel mare in question. The
plaintiff gave the defendant notice that he claimed that
the mare was exempt from seizure, the defendant how-
ever paid no attention to this notice but went on and sold
the animal. The plaintif’s agent attended the sale and
forbade it. The only question raised at the trial on behalf
of the defeiidant was that this animal was not exempt from
seizure by virtue of section 3, of chapter 45, of T'he Revised
Ordinances,' it being claimed that the price of the mare
scized was the subject matter of the judgment upon which
the execution was issued. It is not necessary for me to
decide whether as the suit was brought on the order, it

'R. O. 1888 c. 45, 5. 3 corresponding to C. O. 1898, c. 27, s. 4.
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could be held to be an action for the price of the horse or
any part thereof, because as I construe the section referred
to, the price of the article seized in ordér to allow the sec-
tion to operate must form the rubject matter of the judg-
ment, not the subject matter of the action, and I am of opin-
ion that the judgment being entirely for costs the price of
the mare in no sense formed the subject matter of the judg-
ment, It was urged that when the amount due on the order -
was paid to Hamilton the costs had begun to run and the
amount so paid could be applied to those costs, which would
leave part of the subject matter of the judgment therefore to
be the balance of the order. 1 am not prepared to say what
would have been the effect if Hamilton had so applied the
payment. It is sufficient to say that he did not so apply it.
He applied the payment solely in satisfaction of the order
and came to Court and asked judgment for the costs and got
it and issued execution for such costs, T cannot therefore
under what T consider the plain language of the section, hold
that the price of the mare formed any part of the subject
matter of the judgment. There was no pretence that apart
from section 3 of the Ordinance, the mare was not exempt
from seizure. The plaintiff, therefore, i entitled to recover,
As to the damages—they are the fair market value of the
mare. The price realized at the sherif’s sale is under the
circumstances no criterion of that value. On the other
hand, T think the plaintiff has sought to put an extravagant
value on her. Taking the evidence of Davis and Hamilton
together, T think $65 is about her fair value. 1 therefore
order judgment for the plaintiff for $65 and costs.

Judgment for the plaintiff.
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HOGG v. PARK.

Bale of goods— Warranty of soundness—Failure of warranty—Condi-
tional sale—Return of goods—Distinction between remedies of
buyer under conditional sale and under absolute sale—Counten
claim—Damages—Costs.

Defendant had given plaintiff a note in payment for a mare sold by
plaintif to the defendant with a warranty of soundness. The
sale was a conditional one, the note providing that the property
in the mare should remain in the plaintif until the note or any
renewal thereof was paid. After getting possession, the defendant
immediately discovered that the mare was unsound and at once
took the mare to the plaintiff, pointed out such unsoundness, and
asked plaintiff to take the mare back and return the note. The
plaintiff refused. The defendant thereupon housed and fed the
mare until a sale could be arranged, and sold the mare at auction
for the best price obtainable,

On an action by the plaintiff against the defendant for the amount
of the note. it was held,

(1) That although the sale was not an absolute one so as to enable
the defendant to maintain an action against the plaintiff for
breach of warranty, the defendant could nevertheless set up
such breach by way of counterclaim to the plaintiff's action
against him on the note,

(2) That the defendant having acted promptly was entitled to reject
the mare and return her to the plaintiff.

(3) That the plaintiff, having refused to accept the mare back when
he ought to have done o, had waived his right to take possession
and had clothed the defendant with the absolute property in the
mare if the defendant had chosen to exercise such right,

(4) That the plaintiff, having refused to take the mare back when
he ought so to have done, the defendant was justified in selling
her,

(5) That the defendant was entitled to damages in a sum equal to
the amount of the difference between the price for which the
defendant purchased the mare and her real value, and also to a
reasonable sum for her keep, and the expenses attending the sale,

[WeTMORE, J., Jan, 30, 1893,

Action on a “lien note.”

in the head note.

The facts sufficiently appear

F. F. Forbes, for plaintiff.
W. White, Q.C., for defendant.

WerMore, J.—1 find that the mare, the price of which
forms the consideration of the note sued on was sold to
the defendant with a warranty of soundness, and that she
was not sound at the time of such sale. In view of the fact
that the defendant’s pleading charges the plaintiff with fraud
in that he knew that this animal was unsound at the time
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of the sale, it is somewhat significant that, although the
plaintiff was examined on his own behalf before the trial
with the object of having his deposition put in at the trial,
not one word can be found in his testimony to the effect that
the animal was sound or that if she was unsound he was
not aware of it at the time of the sale. While however this
fact induces me to look with suspicion upon the transaction,
1 am of opinion that the burden of proving the frand charged
is upon the defendant and the evidence given on his behalf
is not ‘ufficient to satisfy my mind that the plaintiff was
aware of the unsoundness at the time of the sale. T do not say
but what there may be testimony which might be considered
prima facie evidence of this knowledge. 1 merely state
that it is not sufficient to satisfy my mind. Tt is claimed
that the counterclaim is founded on the fraud and not on a
warranty. While the counterclaim does in paragraph 2
allege that the plaintiff was well aware that the mare was
not sound when he so reprecented her to he, it does not
charge that the defendant was induced to buy her or to make
the note by reason of any fraudulent representation. The
counterclaim is pleaded by way of set-off or in the nature of
a set-off to the plaintif®s claim, and paragraph 2 may be
treated as surplusage. Treated in this way the counterclaim
simply sets up a warranty and claims by reason of the facts
alleged therein: 1st. That the note be cancelled. 2nd. Dam-
ages. It is immaterial whether the plaintiff was or was not
aware of the unsoundness at the time of the warranty. If
the sale in question was an absolute one T would have very
little difficulty in arriving at a conclusion. The sale how-
ever was not absolute as by virtué of the memorandum writ-
ten at the foot of the note the property in the mare was not
to pass from the plaintiff until the note or any renewal of it
was paid. This raises a difficult question and it appears
to me that it is rendered more so by the fact that the
animal was sold by the defendant a few days after the
contract was made and of course before the note became due.
It may throw some light upon the case to discuss what
would have been the position if the sale had been an absolute
sale. The pleadings as they were originally framed, assumed
an absolute sale, and nothing was set up shewing that the sale
was conditional until the trial, when a copy of the note was
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put in and the plaintiff’s amended reply to the counterclaim
was added. Assuming that the sale had been absolute and in
the absence of fraud onw the part of the vendor, T do not
think that the defendant had the right to tender the animal
to the plaintiff and so avoid the contract and set up that
there was no consideration. Roscoe Nisi Prius (14th ed.),
p 441, was cited in support of the defendant’s right to do
¢0. The author at that page is treating the question of
damages in an action for a breach of warranty, and no douit
if the vendor, where there has been a breach of warranty, re-
ceives the article back the buyer could if the price hed becn
paid recover the price back as damages for the breach of
warranty. So in this case I apprehend that, if the mare was
tendered, and the plaintiff had received it, it would have
amounted to a rescission of the contract. and the defendant
could have set up that there was no consideration for the
note or that the consideration had failed. But in this case
the vendor refued to receive the animal back. It is to be
borne in mind that this is a sale of a specific chattel and
therefore if the property had passed to the buyer he could
not refuse to accept the animal and reject the contract.
Benjamin on Sales,! sec. 1254. In section 1255 of the same
work it is laid down “ Where the property in the goods has
passed to the buyer unconditionally the law gives him no
right to rescind the contract in the absence of an express
stipulation to that effect, and the property therefore remain-
ing in him, he is bound to pay the price even if he reject the
goods which still remain his. His proper remedy therefore
is to receive the goods and exercise the rights explained
in the next chapter.” What those rights are T will discuss
later on. Tord Chelmsford is quoted in 6 Mews' Fisher’s
Digest, at 885, as stating in Couston v. Chapman,? as fol-
lows: “In England if a horse is sold with a warranty of
soundness and it turns out to be unsound, the purchaser
cannot return the horse, unless there is a stipulation that
if the horse does not answer to the warranty, the purchaser
ghall be at liberty to return it.” Lewis v. Cosgrave,® is cited
in 1 Mews’ Fisher's Digest, at 1754 and 6 Ib., 887, in sup-

'8rd Edition (American) by Kerr.
*(1872) L. R. 2 H. L. (8e.) 250.
*2 Taunt, 2,
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port of the following:—that “in an action on a bill given for
the price of goods sold under a warranty the breach of the
warranty is an answer to the plaintiff’s demand if the de-
fendant has tendered back the goods although the plaintiff
did not accept them.” This appears to have been an action on
a bill or cheque given for the price of a horse sold with a
warranty. 1 have not been able to read this case. As usual
in the absence of a complete library I have to depend largely
on text hooks for anthorities. But looking at Byles on Bills
(14th ed.), p. 153, where this case is cited, and at Mews’
Fisher's Digest, col. 920, where it is again cited, 1 should
judge that in that case the buyer was aware of the unsound-
ness at the time of the warranty, and that the fraud avoided
the security. And 1 should be inclined to think in that
case even if the huyer after the tender and refusal to accept
back the property dealt with it as his own warranty ten-
der and refusal would not have avoided the recurity. If the
buyer of a specific chattel purchased with a warranty to
whom the property has passed unconditionally cannot re-
scind the contract if the vendor refuses to receive back the
chattel, what remedy has he? We find in section 1261 of
Benjamin,' that he has two remedies, one of which is that
“if he has not paid the price he may set off or set up by way
of counterclaim damages for breach of warranty in the ven-
dor’s action for the price.” This conld not be done at com-
mon law. The buyer could only set up the defective quality
of the warranted article in diminution of the price, and he
might resort to a cross action if he claimed special or conse-
quential damages: Benjamin,' sec. 1266. Or he might re-
sort to a cross action for general and consequential damages
if he did not set up the warranty in diminution of the price.
I doubt if at common law an action was brought by the ven-
dor against the vendee on a note given by the latter to the
former for the price of the article warranted the buyer
could set up the warranty in diminution of the amount speci-
fied in the note, but that he would have to resort to a cross-
action. But whether that is so or not, under section 86 of
The Judicature Ordinance,* (which is the same as Order
XIX., Rule 3, of the English Rules), and sub-section 3 of

‘R, O. 1888, ¢, 58; corresponding to C. O, 1898, c. 21, s. 110.
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section 8 of the same Ordinance® (which is the same as sub- Judgment.
sec. 3 of sec. 24 of The Imperial Supreme Court of Judi- Wetmore, J.

cature Act 1873), the defendant may know whether the
action is brought against him by the vendor for the price
or upon his note given for the price “set off or set up by
way of counterclaim” damages for breach of warranty and
recover both general and consequential damages, and if the
balance is found in favour of the defendant, the Judee could
under Order XXI., Rule 17, of the English Rules, which
is applicable here under section 13 of Ordinance No. 21 of
1890.° certify a balance in favour of the defendant and give
judgment for such balance. Tf therefore the sale to the
defendant in this case had been absolute, I think by course
would have been perfectly clear, and that would be to ascer-
tain the damages which the defendant would be entitled to
recover on his counterclaim, and if they exceeded the amount
due upon the note to the plaintiff, to certify a balance in his
favour and give judgment accordingly. If on the other hand
they were less to give judgment for the plaintiff on his claim
for the amount due on the note and for the defendant on his
counterclaim for the amount of the damages and possibly
after that if desired to exercise my powers to order one
judgment to be set off against the other. But the difficulty
is as before stated that this is not an absolute sale, the pro-
perty was not to pass to the defendant until the note was
paid, and unless the rights of the parties have been altered
by their conduct subsequent to the date of the note and the
underwritten memorandum, the property in that mare is yet
in the plaintiff as between him and the defendant. It is laid
down in Frye v. Milligan,” and Tomlinson v. Morris,® that
in such a state of things the buyer cannot maintain an ac-
tion against the vendor for breach of warranty, and it is
urged for the plaintiff that if that is good law the defendant
cannot set up the breach of warranty by way of counter-
claim. It is true that T am not bound by the authority of
these Ontario cases, but T would hesitate very much before I
“R. 0. 1888, ¢, B8, s 8, s8-8, 3; corresponding to C 0. 1898, c.
21, 8 8, 8.8, 3,
" This section incorporated into the Judicature Ordinance the

English procedure and practice as it existed on January 1, 1890, as
far as applicable,

10 0. R. 500.
*12 O. R. 311,
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attempted o lay down the law differently from that which
is laid down by two solemn decisions of a division of the
High Court of Justice of Ontario. But 1 think the law is
correctly laid down in those cases. I quite agree with the
remarks of Rose, J., in Frye v. Milligan,” p. 513. “ It would
seem anomalous that as here when the contract expressly
provided that no property should pass . . . and when
therefore the vendor had the right to retake possession there
should he a recovery of damages, being the difference in value
between the article contracted for, but to which the plain-
tiff was not and might never hecome entitled, and the article
supplied, to the possession of which she had ceased to be en-
titled.”  But ig there not a distinction between bringing an
action on a breach of warranty seeking damages in the abso-
lute, and secking by way of counterclaim in an action prac-
tically brought to recover the price of the warranted article,
to diminish the amount which the vendor seeks to recover,
because the buyer did not get an article of the quality the
vendor agreed to give him, and because by reason of the
breach of his agreement the buyer was put to loss and
damage to which he ought not to have been put. Because it
scems fo me that is what the buyer in substance sets up
when he counterclaims, In Frye v. Milligan,” at page 514,
Rose, J., referring to the remedies which the plaintiff in
that case might have, states that she might “posibly plead
the breach in answer to an action for the price.” T am in-
clined to think that that could be done. The vendor by
the mere fact of hringing his action virtually says to the
defendant, “1 don’t care whether 1 have carried out my
agreement or not, 1 don’t care whether the animal I sold
vou is what T represented her to be or not, and therefore
whether she is worth what T sold her to you for or not,
I intend by process of law to make you pay the whole price
vou agreed to pay me. T will pursue all my remedies. 1
will still retain my right of ownership in this property I sold
vou. I will take possession of it if T choose. and let the sher-
iff sell it under execution, and if sufficient is not realized
from such sale to satisfy my claim, 1 will resort to what
other property you may possess: or I will resort to what
other property you possess in the first instance.” Has
the defendant then only one remedy left; namely, must he as
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suggested in Frye v. Milligan,’ at p. 514 under the circum-
stances of that case pay for the mare and then bring a
separate action for the breach of the warranty? It seems to
me that that would be against the pre-ent policy and in-
tention of the law, becanse the intention of section 86 of
the Judicature Ordinance,’ is to prevent circuity and multi-
plicity of actiong, and surely it would seem to me in that
view to be a defect in the law if the defendant should be
called upon and. compelled to pay the plaintiff $100 and
upwards when in conscience and by reason of the plaintiff’s
tortions acts he really owes him perhaps but a few dollars,
perhaps nothing or perhaps the plaintiff owes him. If the
property in question had not been live property, if, for in-
stance, it had been furniture or machinery and did not come
up to the warranty and the defect had been discovered im-
mediately after it came to the possession of the defendant,
and if the defendant had promptly offered to return it and
demanded his note and the plaintiff refused to accept the
property and give up the note, and if the defendant had not
dealt with the property after that in any way except to ware-
house it or protect it from injury 1 think I would have had
very little hesitation in ordering the note to be delivered
up to be cancelled, and dismissing the plaintiff’s suit out of
Court. But the difficulty is that this is live stock and had
to be fed and taken care of, which involves the lo's of time
and the expenditure of money or its equivalent. And in
the next place the defendant exercised an act of ownership
over the mare and sold her. I find as a matter of fact that
the defendant immediately after he got possession of this
mare discovered the defect, that he immediately went to the
plaintiff, told him what was wrong with the animal and
asked him to take her back and give up the note, which the
plaintiff refused to do. If the sale had been absolute the
defendant might under such circumetances have sold the
mare for what he conld get and recover as damages the dif-
ference between the price he agreed to give for her and what
she brought at such sale and for her keep for such time as
would be required to sell her at the best advantage. Return-
ing to the fact that this was not an absolute sale what could
the defendant have done apart from selling the mare other
than what he did do? He could not turn her out on the
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Judgment  prajrie in the beginning of winter—nearly the 1st of De-
lands, J. cember, that would have been cruel and inhuman, it would
have been equally cruel and inhuman to allow her to suffer
for food and water. The defendant thereupon housed and
fed her and exercised no other act of ownership over her ex-
cept to sell her. 1 am not sure but that if the defendant
had chosen to keep her until now he might not under the
circumstances have recovered for the animal’s keep during
the whole time as damages. But was he bound to do that?
Did the plaintif’s conduct then under the circumstances
affect his right of property in the animal. By the constitu-
tion of this Court I am empowered to administer justice on
the principles of law and equity at the same time and in the
same fuit, and 1 am disposed if T can do so acting within
the limits of such principle to discover some method by
| which T can give effect to the intention of the legislature of
| avoiding multiplicity of actions and of compelling the plain-
tiff to do what in conscience he ought to do. In Benjamin on
Sales, sec. 1251, treating of the remedies of the buyer on
breach of warranty it is laid down that: “ He may except
in the case of a specific chattel in which the property has
passed to him . . . refuse to accept the goods and re-
turn them, or it is sufficient for him without returning the
goods to give notice to the seller that he rejects them and
that they remain at the seller’s risk.” 1In sec. 1262 he says:
“That the buyer when the property has not passed to him
may reject the goods if they do not correspond with the
1 warranty seems to be the nece sary result of the principles
established heretofore in the chapters on delivery and accept-
ance.” T apprehend that the author had not in his mind
when he wrote this, any arrangement by which the posses-
sion passed to the buyer while the property remained in
the vendor. He had in his mind sales by sample or the
sale of a specific article to be delivered at a future day sub-
jeet to a warranty or similar agreements. 1f, when the
article was presented for delivery it was not according to
‘ sample, or according to the warranty, the buyer could, before

he accepted the property reject it. The buyer in such cases
always has a reasonable time for inspection. I can, however,
! discover no difference in principle between the case now be-
i fore me and the cases which T assume the author had in view.

Newlands, J.
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In either case when the property has become vested the buyer Judgment
y ) ——

cannot at his own mere will divest himself of such property. Wetmore, J.

In either case if there is a defect, if he acts promptly, and
the property has not become vested, he can refuse to clothe
himself with the property and reject the chattel. This is based
on the principle that a party cannot vest and divest himself
of a right of property at his pleasure. 1In this case the de-
fendant did act promptly, and the plaintiff ought to have
received the mare back when it was offered to him. The de-
fendant, by advising the plaintiff of the defect in the animal,
offering to return her and demanding his note practically
said: “1 refuse to clothe myself with the property in that
animal.” The plaintiff in refusing to accept it back did so
at the risk of there bheing a breach of his warranty, and if
there wa: he ought to have complied with the defendant’s
request, and in not doing so he virtually said, “ T insist upon
you clothing yourself with the property in that animal, and
I will compel you to pay for her.” And in view of the animal
requiring care, food and attention, T hold that he by such
conduct waived his right to take possession of her and
clothed the defendant with an absolute property in her if he
chose to exercise it. Tt seems to me that under such an
agreement as this, if at any time the buyer had a right to
re cind the agreement and offer back the property, and did
so and the vendor refused to receive it he ought not to he
allowed to claim a right of possession which he refused to
exercise when he ought to have done so. Holding as I have
held, however, that although if there was no abeolute sale
the defendant could set up the breach of warranty hy way
of set-off or counterclaim in an action for the price or on a
note given for the price, ‘hie doctrine of waiver which T have
held only affects the question of damages. The damages
which the defendant is entitled to are: first, the difference
between the price the mare was sold for by the plaintiff and

her real value; second (as there is no pretence that she was

kept an unreasonable time to affect a sale to the best advant-

age, and T therefore find that she was not) a reasonable sum

for her keep during that time. The evidence as to her real

value is not very satisfactory. The question is: what was

she worth when the defendant bought her? What would a

VOL, ITL, T, L. REPTS.—12,
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J'“lffnﬂ“ person have been then willing to give for her at a fair sale,
Wetmore, J. knowing the defect? The price that was realized at the sale
by the defendant might be a fair criterion of her actual
value.  If the parties at the sale were of the bona fide
opinion that there was no cloud on the title it would have
heen a fair criterion, because it was admitted to have been
a fair sale. But in the absence of evidence that the persons
present were bona fide of that opinion I must find the con-
trary, hecause the note and memorandum were registered at the
time of sale, and that was at any rate prima facie evidence
of a clond on the title. It may be, however, that as the
plaintiff hy his own wrongful dealing had forced the defend-
ant to keep a horse that he did not want and one that
was sick, he must take the consequences of the defendant
having to sell her with the cloud on the title, because it
would he unreasonable to force the defendant to keep such
an animal and take care of it, and therefore the plaintiff
would be bound to accept as the value whatever the defend-
ant could realize on such a sale. 1t is not necessary for me
to decide that because 1T am satisfied that the mare was not
worth more than $10. As the defendant actually got $10
for her 1 cannot find, so far as he is concerned, that she was
worth less, and I therefore find that she was worth $10,
and no more. The defendant is. therefore, entitled as
general damages to the difference between that sum and
$100, the price agreed to be paid for the animal, or $90.
The defendant kept her from the 22nd November to the 5th
December, when he sold her. That would he 13 days. The
evidence, and that is not contradicted, established that $1
a day is a fair charge for such keep. But he only charges
in his particnlars $10 for a fortnight’s keep, he cannot be
allowed more than at that rate, and for 13 days that would
amount to $9.28. He contracted an account with Harris
for %150 for wmedicine and attendance and with the
auctioneer for selling, $1.00; in all $11.78, I therefore
award the defendant on his counterclaim $101.78. The
plaintiff is entitled to $100 on his note. I allow him no
interest.  Under section 57 of The Bills of Exchange Act
(1890), it iz in my opinion optional with me to allow interest
from the maturity of the note. 1 do not consider this a case
in which interest ought to be allowed. 1 set off the amount
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awarded to the defendant against the amount awarded to the
plaintiff and certify a balance in favour of the defendant for
$1.78, and order judgment to be entered for the defendant
for such balance, with his costs of the action and of the
counterclaim. 1 award the whole of these costs to the de-
fendant because I think the whole litigation and trouble
has been caused by the plaintiff refusing to take back the
mare when the defendant offered to return her and to give up
the note, both of which I think he ought to have done.

Judgment for defendant with costs.

ADAMS gr an. v. HUTCHINGS g1 AL, (1).

Practice Ezamination for discovery — Refusal to answey —
Attachment,

An examination for discovery should be confined to the matters in
question in the action, and should be governed by the rules of
evidence, Any evidence that may be material on any question
arising for the decision of the tribunal trying the cause is a proper
subject for examination.

Where the refusal to answer a guestion on an examination for dis-
covery raises a more or less fire point of law, such party should
be ordered to attend and answer before attachment proceedings
are taken.

[Wermoge, J., Feb, 9, 1898.

This suit was instituted to set aside a chattel mortgage
from defendant Smithers to defendant Hutchings dated the
19th March, 1890: a mortgage of real estate from Smithers
to Hutchings, dated 22nd March, 1892; and an assignment
of book debts, accounts and notes from Smithers to Hutch-
ings dated as stated in the statement of claim the day
of March, 1892 (but which being produced appeared to be
dated also the 22nd March, 1892) as being frandulent against
creditors. These instruments were attacked as being made
without consideration, and to hinder, delay and defeat credi-
tors and therefore void under the Statute 13 Eliz., cap. 5,
and also as being void under the Ordinance respecting pre-
ferential assignments. The defendant Smithers did not ap-
pear to the action; the defendant Hutchings did and filed
a defence.  The plaintiffs procured the examination of
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Smithers under section 32 of Ordinance No. 21 of 1890," and
in the course of such examination Smithers made statements
which would seem to indicate that about the 19th March,
1892, he executed another chattel mortgage to Hutchings
in substitution or satisfaction of the chattel mortgage dated
the 19th March, 1890.  The plaintiffs then procured an
order for the examination of Hutchings at Winnipeg, and
Hutchings was examined in pursuance of such order. On
such examination he was questioned by the plaintiff’s counsel
in substance as to whether any such mortgage or other docu-
ment had been executed as intimated by Smithers about the
19th March last, or about the time of the executing the
mortgage of the reu! estate and the assignment of book debts,
accounts and notes. A number of questions were put in this
direction, which Hutchings declined to answer, and this
application was made under section 43° of the last men-
tioned Ordinance for an attachment against Hutchings, and
to strike out his defence and for liberty for the plaintiffs to
gign judgment against him.

F. F. Forbes, for the motion.
W. White, Q.C., contra.

Wermore, J. It was urged on behalf of the defendant
Hutchings that 1 ought not to use the examination of
Smithers which was produced on the application, because.
1st, Smithers was not a proper party to examine under sec-
tion 32 of the Ordinance referred to,' not having appeared
to the action: 2nd, his examination was ex parte and without
notice to Hutchings, who therefore had no opportunity of
heing represented thereat. I do not think it necessary to
determine these questions, hecaunse, if Smithers’ examination
is not used, then the matter resolves itself into the simple
question whether or not the plaintiffs had a right to ex-
amine Tutchings as to whether another instrument or secu-
rity had been executed by Smithers contemporaneous with
the execution of the mortgage of real estate and the assign-
ment of debts, and if there had been, whether it was received
in satisfaction of the chattel mortgage of 19th March, 1890,

' Corresponding to €. 0. 1808, ¢. 21, Rules 201 and 202,
*Corresponding to €. 0. 1808, c. 21, Rule 214,
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and it would be quite immaterial how or from whence the
plaintiffs obtained the information to put them on an ex-
amination with respect to this subject. The point is whether
or not they had the right so to question Hutchings. Al-
though section 32 and the following section of the Ordinance
appear to be framed for the purposes of discovery, it would
seem that the examination therein provided for must be
confined to the matters in question in the action. and must
be governed by the rules of evidence. Now, if the effect of
these questions (assuming that Hutchings’ answer would he
that there was a chattel mortgage or another security
executed on the 22nd March last), would be merely to prove
that the chattel mortgage of 19th March, 1890, was satis-
fied, and therefore that Hutchings had no right to enter
into possession of Smithers’ stock in trade under it, which
it iz alleged he did do, I would hesitate hefore T held the
questions to be proper. Because no such case as that is
raised by the pleadings.  But I am of opinion that if a
chattel mortgage or other gecurity than those specified in the
pleadings was given on the 2%nd March last or about that
time, and it was given in satisfaction of the chattel mortgage
of the 19th March, 1890, it may have an important bearing
on a phase of the case which the tribunal before whom the
cause is tried, may have to deal with. In order to point out
what this bearing may be I will state what has transpired
in the cause before me. 1In the first place the advocate for
the plaintiffs applied for and obtained an interim injunction
order to restrain Hutchings from parting with or disposing
of the property in question, until the 18th May last, and this
injunction was afferwards continued until the trial, and
George B. Murphy was appointed receiver to sell the goods
seized under the chattel mortgage and collect the debts
assigned and pay the proceeds realized, into Court. T will
assume that this has been done, because, if not, and Hutch-
ings is still in possession of the goods or is collecting the
debts it would be in direct contempt of my order, and Hutch-
ings or his agents having notice of such order would be liable
to process of attachment. Under sub-section 5 of section 8
of The Judicature Ordinance® the Court not only has power

"R. 0. 1888, c. 58.
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to grant, but shall grant “all such remedies whatsoever as
any of the parties may appear to be entitled to in
respect of any and every legal or equitable claim properly
hrought forward by them respectively in such cause or
matter; so that as far as possible all matters so in controversy
between the said parties respectively may be completely and
finally determined and all multiplicity of legal proceedings
concerning any such matters avoided.” Assuming that the
securities attacked in this action are not void as against
creditors, that Smithers is bona fide indebted to Hutchings,
and Hnichings has a right lo use these securities to realize
his debt. these instruments are only securities for such debt,
and all that Hutchings has a right to under them is to get
his money. In view of the fact that the money is in Court.
and the Court has got to order it to be paid out, the question
is before the Court as to how much of that money Hutchings
is entitled to. Because, if there is anything left after his
claim is paid, including his costs of this action if they should
be ordered to he paid out of the fund, it would helong to the
plaintiffs. If such a document was given in satisfaction of
the chattel mortgage of the 19th March, 1890, and it is
drawn in the usual form, it might be prima facie evidence of
the indebtedness of Smithers to Hutchings at the time it was
given, and therefore be material evidence on thiz hranch of
the case before the tribunal trying the cause.  There is
another ground upon which I think the evidence is admiss-
ible, and that is upon the question of the fraud charged.
Possibly if such an instrument exists it could not, under
any circumstances, be held to affect the chattel mortgage of
the 19th March, 1890, with {raud. But the mortgage of
real estate and assignment of debts of the 22nd March, 1892,
are also attacked for frand. Now if by a document contem-
poraneous with those instruments Hutchings obtained an
assignment of all Smithers’ property not included in such
mortgage and assignment and not exempted from seizure
under execution, and so obtained the whole of Smithers’
property to be assigned to him by way of security it might.
coupled with other circumstances, go to establish that the
assignment of last March so attacked was not made with
the bona fide purpose of securing the indebtedness to Hutch-
ings, but was a device to hinder, delay or defeat creditors, and




lll.l ADAMS ET AL. V, HUTCHINGS ET AL. (1).

185

<o under these circumstances void under the Statute of Eliza- Judgment
beth. For instance, supposing the real amount of the in- Wetmore, J.

debtedness is wholly disproportioned to the value of the pro-
perty mortgaged, that may not in itself be conclusive of
fraud, but it c inly i an element for the tribunal in-
vestigating the facts to consider. See Barron on Bills of
Nale (2nd ed.), 100 & 101, So under the Preferential
Assignments Ordinance,* the same facts could be properly
considered, at any rate coupled with other circumstances,
to establish that there was no pressure brought to bear to
induce the making of the instruments attacked or that any
alleged pressure was simply a device to evade the Ordinance.
I am, therefore, of opinion that the plaintiffs had a right
to examine Hutchings to discover whether there was any
chattel mortgage or other document executed by Smithers
and Hutchings contemporaneously with the mortgage and
assignment of debts of the 22nd March last, or about that
time, and if there was, to have it produced and to examim
Hutchings as to the cireumstances under which it was made
and with what object, and as to the property covered by it.
I may add that if the cause had been on trial before me 1
would have allowed the questions on another ground, and
that is, as affecting the question of Hutchings’ knowledge
of Smithers” insolvency (assuming that he was insolvent).
Possibly if these securities were obtained under pressure and
with the bona fide intention of securing Hutchings and not
to hinder, delay or defeat creditors, Hutchings’ knowledge in
this respect would be immaterial. T cannot discover that
this has heen decided by authority. There seems to have
been an impression that this knowledge would affect the
question. See Barron, p. 98 & 103. T would have allowed
the evidence as being material so as to enable the plaintiffs
to raise the question. That, however, may be considered as
merely a matter of expediency, and in an application of this
sort it might not be allowable for me to exercise a discre-
tion, but 1 would be bound to decide upon the strict ques-
tion of the admissibility of the testimony. T therefore hold

the evidence admissible on the two other grounds stated. Tt .

is useless for me to make an order for an attachment against
Hutchings, as he is out of the jurisdiction, and at any rate

‘R. 0. 1888, c. 49,
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Judgment. | would not be disposed to do so, as by his refusal to answer
Wetmore, . he raised a fine question for my consideration. For the
same reason 1 am not disposed to strike out the defence per-
emptorily. T will, therefore, order that the matter of the
examining of the defendant Hutchings be referred back to
the examiner, Mr. Gilmour, and that Hutchings attend be-
fore him at Winnipeg at such time and place as he may
appoint and answer all questions that may be put to him
touching the existence of a chattel mortgage or other docu
ment executed by Smithers to him contemporaneous with or
about the time of the execution of the mortgage of real estate
and assignment of debts, accounts and notes mentioned in
the statement of claim, and dated 22nd March, 1892, and do
produce such mortgage or document. if any, and do answer
all proper questions as to the circumstances under which
such mortgage or document, if any, was executed, as to any
arrangement or expressed intention in executing the same,
and as to the property embraced thereby. If Hutchings
refuse to answer these questions, the plaintiffs to be at liberty
to make a new application to strike out the defence. One
part of this application was hased on the refusal of Hutch-
ings to produce some letters from his solicit:  at Moosomin
to him. These letters, if produced, could not be received

in evidence if objected to.  Apart fron any question of
privilege, such letters being by a third , could not bind
Hutchings, and he was, therefore, j ied in refusing to |

produce them.

I will reserve the question of the costs of this application
and of Hutchings® further examination.

Order accordingly.




MOLSONS BANK V. HALL,

MOLSONS BANK v. HALL.*

Practice—~Security for costs—Assets— Nature of—Corporation carry-
ing on business within the jurisdiction—Costs.

(1) An affidavit of assets to be sufficient to answer an applieation
for security for costs must disclose that such assets are of a
substantial nature, and such that the sheriff would be able to
readily realize therefrom; but,

(2) In the case of a corporation carrying on a branch of its business
within the jurisdiction such particularity is not necessary. It is
sufficient to show that it possesses sufficient assets available

for seizure under execution to satisfy a judgment against it
for costs.

| WeTMORE, J., March 25, 1893.

Summons for security for costs. The points involved g . oo
appear in the judgment.

). H. Cole, for defendant.
V. White, Q.C., for plaintiff.

Arguwment

Wermorg, J.:—This is an application on behalf of the
defendant for security for costs. The defendant’s affidavit
alleges that the plaintiffs have their head office in the city
of Montreal. The affidavit of Mr. McGregor, the plaintiffs’
manager at Calgary, alleges that the plaintiffs have a branch
agency and carry on husiness at Calgary within the jurisdic-
tion of this Court and that they are possessed of property
in the Territories worth over $1.000, and available for seizure
under execution. 1f the right of the plaintiff to escape
giving security only depended on the allegation as to the pro-
perty they had in the Territories T would question very much
if they had gone far enough, whether they ought not to
establish the nature of the property, that is, that it is of a
substantial character, and by that I mean that it does not
consist of money alone or of such property which the 279th
section of The Judicature Ordinance' renders liable to
seizure under execution but which, although liable to seizure
the sheriff would possibly experience difficulty in getting
at: 1 Archbold Practice (14th ed.) 397, and Hamburger v.

Judgment

* See Commercial Bank v, Kirkham, 6 Terr, L. R. 479, in which
}\umuw J., threw doubts on the rafio decidendi of this case.—
),

V4The Judicature Ordinance,” R. 0, 1888, c. 58,
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Poetting.*  See also Edinburgh & Leith Railway Co. v.
Dawson.* 1 am of opinion, however, that the application is
answered taking the whole of MeGregor's affidavit together.
The Molsons Bank was incorporated hefore confederation of
the Provinces, and is, in common with all banks in Canada,
subject to the Legislative jurisdiction of the Parliament of
Canada.* If the bank were not doing business within the
jurisdiction of the Court I think I would have had very
little hesitation in ordering security. But it is doing busi-
ness here, and has assets here, and under such circumstances
I cannot see how it can be treated as a foreign corporation.
I can find very little assistance from authorities on this ques-
tion. There are one or two cases I have run against in the
digests which, however, are of some help. In The Limerick
& Waterford Railway Co. v. Fraser,® the plaintiffs were
compelled to give security, although they had £3,000 in a
bank in London and most of the members resided in Eng-
land, but it will be observed that the corporation carried on
all its business in Treland. So in the Edinburgh and Leith
Railway Company v. Dawson? cited in 5 Mews’ Fisher's Di-
gest, 1780, it was held that the plaintiffs must give security,
although they had money and exchequer bills in the hands of
their bankers in London, such property, notwithstanding
112 Viet., ¢. 110, . 12, not being of a sufficiently permanent
nature. but it is noticed that that corporation carried on
their work out of the jurisdiction. 1 fancy the same will
be found true respecting The Kilkenny & Great Southern
and Western Railway Co. v. Fielden® 1In The Loubic &
Ialifax Steam Navigation Co. v. Williston, decided in the
New Brunswick Supreme Court, a company incorporated in
Canada and having no property in the province was required
to give security. 1 apprehend that if these several corpora-
tions were doing business within the jurisdiction and had
property there they would not have been required to give
security. 1 am of opinion that it heing established that the
plaintiff is carrying on a branch of its business within' the
jurisdiction, it iz not necessary to set forth the nature of the

ST L% 249. 30 W. R, 769,

*TDowl 6573; 1 W. W. & Il 561; 8 Jur. 55,

“See British N. A. Act, s, 01. 5.5 15

*4 Bing. 304: 1 M. & P. 23: 6 L. J (() 8)C.P9

*6 Ex. 81; 6 Rail, Cases 785; 2 I. M, & P. 124 20 L. J.
Ex. 141; 15 Jur, 191.
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property which it has here liable to execution with the

189

Judgment

same particularity that it might be necessary if it was not Wetmore, J

doing such business. The summons will be dismissed, but as
[ think the point of practice is new I will make the plain-
tiffs’ costs of opposing the application, costs in the cause.

Summons discharged, costs in cause.

HARRIS v. CUMMINGS.

Lien note—Repossession and resale of goods—Right to sue for
balance.

Where a lien note contained a provision for repossession and resale,
* the proceeds thereof to be applied upon the amount unpaid of the
purchase price,” it was held that the note was not rescinded by
given,

[WETMORE, J., April 26, 1898

This was an action on two agreements in writing executed
by the defendant. The notes were specified on their faces to
be given for a Brantford Binder, and each note contained
the following clause: “The title, ownership and right to the
possession of the property for which this note is given shall
remain in A. Harris, Son & Co. (Limited), until this note
or any renewal thereof is fully paid, and if default in pay-
ment is made or should I sell or dispose of my landed pro-
perty, or if for any reason A. Harris, Son & Co. (Limited)
should consider this note insecure, they have full power to
declare the same due and payable even before maturity of
eame and take possession of and sell the said property at
public or private sale, the proceeds thereof to be applied
upon the amoant unpaid of the purchase price.”” The plain-
tiffs took poseession of and sold the implement under these
provisions and applied the proceeds of sale to the first note.
and sued to recover the balance unpaid.

W. Peel, for defendant: By repossessing and selling,
plaintiff rescinded the contract of sale, and there was, there

fore, no consideration for the notes: Sawyer v. Pringle,
Harris v. Dustin.?

D. L. Scott, Q.C., for plaintiff, contra.

'20 0. R. 111; 18 A. R. 218,
*1 Terr. L. R, 404,
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Wermonk, J.:—There is a very material distinction be-
tween the cases cited for defendant and the one 1 am now

asked to decide in as much as the notes in question expressly
authorize a sale and direct the proceeds to be applied upon
the amount unpaid of the purchase price. In the cases
relied on by the defendant there was no power of sale, there
was a bare right to take possession. 1 am not prepared to
say that the result of the reasoning of Burton and Osler,
JJ., in Sawyer v. Pringle' would not bear out the defend-
ant’s contention. And The Minneapolis Harvester Works v.
Halley® cited by Haggerty, C.J., in that case, appears to
have been exactly in point and also to support the defendant’s
contention. I am not, however, prepared to hold that the
vendor can he taken to have rescinded the contract by doing
what his agreement authorized him to do, or that the defend-
ant has the right under such circumstances to treat the con-
tract as rescinded, and I am not disposed to carry the doctrine
of rescission in such cases any further than the facts in
Sawyer v. Pringle® warranted. In that case Haggerty, C.J.,
, at page 222: “ Where the contract con-
tains this term as to resuming possession, we generally find
this followed by a power given to the vendors to sell the
chattels either with or without notice, and to credit the pro-
posed purchaser with the proceeds realized from the sale,
leaving him expressly liable for any difference between that
and the contract price. In such a case the contract would
undoubtedly not be rescinded.” In that view I quite concur,
[t is true that in this case there is no express provision that
the vendor shall be liable for any difference hetween the pro-
ceeds of sale, and the contract price, but it seems to me that
such is the clear intention of the parties—as clear as if it
had been expressly stated.

is reported as follows,

Judgment for plaintiﬂ'.

*27 Minn. Rep. 4905,
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CLARKE v. LEE.

Building Contract— Work not according to specifications—Damages,

Where a party engages to perform work in a certain specified manner
for an agr price, and he fails to perform the work in the
manner sp 1, such party can recover only the agreed price
less the cost of altering the work so as to make it correspond
with the specifications,

[WerMoRE, J., April 26, 1893.

This was an action for work and labour. The learned
Judge found the following facts:

The plaintiff contracted and agreed with the defendant
to do all the stone and brick work and plastering in connec-
tion with the construction of a church ana to furnish the
materials therefor, which work was to be done according to
certain specifications, for which the plaintiff was to be paid
the sum of $708.60 sued for; that such specifications required
the walls of the basement to be of stone and to be eight feet
high from the bottom of the basement to the underside of
the joists above, and that these walls as built were nearly
eighteen inches short of that. The specifications also re-
quired that the stone foundations should be not less than two
feet above the ground at the highest point and they were not
s0 built ; that this stone work was not done in a workmanlike
manner, it was not pointed as it ought to have been ahove
the ground, and part of it where it came above the ground
was out of plumb. The specifications required the walls of
the building to be veneered with an outer coating of white
bricks, The bricks used were not white bricks and were in-
ferior in quality to white bricks. This brick work was not
of a workmanlike manner, the bricks were very irregularly
laid, the arches were irregular and crooked, the walls were
out of plumb and not straight.

D. H. Cole, for plaintiff.
W. White, Q.C., for defendant.

Wersore, J.:—In every contract for work there is a con-
lition implied by law that the work shall be done in a work-
manlike manner, but this is not a condition going to the

Statement,

Argument

Judgment
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Judgment ossence of the contract: Addison on Contracts (9th ed. by
Wetmore, J - Smith) 807, The same author proceeding at the same page
quotes T'indal, C.J., in Lucas v. Godwin,' as follows: “ If it
were a condition precedent to the plaintiff’s remuneration, a
little deficiency of any sort would deprive the plaintiff of all
claim for payment, but under such circumstances a jury may
say what the plaintiff really deserves to have.” The same au-
thor at the same page lays down the following: “ Where a
party engages to do certain work in a certain specified manner
but does not perform the work o as to correspond with the
specification he is not entitled to recover the price agreed
upon, nor can he recover according to the actual value of the
work done: what the plaintiff is entitled to recover is the
price agreed upon in the specification subject to a deduction;
and the measure of that deduction is the sum which it would
take to alter the work to make it correspond with the gpeci-
fication,” and for this he cites Thornton v. Place®* The
plaintiff in this case therefore is entitled under my findings
to recover the amount of the agreed price for his work.,
$708.60, less what it would cost to alter the work to make it
correspond with the specification. 1 have nothing to guide
me in arriving at these deductions except the testimony
of the witness Eady. T find therefore that it would take 314
cords of stone more than was used, to make that work corres-
pond with the specification, and I allow the labour in respect
of such stone work so deficient, at $6 a cord, which amounts
| to $21. The evidence as to the value of such stone is most
1 unsatisfactory. Copeland fixes it at about $1 a load. But
| ! there is nothing to shew how many loads there are in a cord.
I know what constitutes a cord, and my own judgment
tells me knowing that stone is very heavy that there must
be at least three loads in a cord, and 1 do not think there-
“‘ fore I will be doing an injustice to the plaintifi by allowing
| %3 a cord for the stone, which comes to $10.50. In order to
41| make that portion of the stone wall which was out of plumb
1 V'@ it 1 right it would have to be taken down and rebuilt, and for the
‘ labour of rebuilding it and for pointing that portion of the
stone wall which was not pointed, T allow $6. T have nothing

P

-
— =

'3 Bing. (N, C.) 737; (1837) 6 L. J. C. P, 205; 4 Scott. 502;
3 Hodges 114,

*1 Moo. & Rob. 218; 42 R. R. 781,
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to enable me to fix what it would cost to take this portion
of the stone wall out of plumb, down. The brick walls would
all have to be taken down and rebuilt in order to make them
right. T allow the bricks necessary to build these walls at
16 M. and the cost of lahour taking down the bricks now
there, cleaning them and putting up the walls anew and
material at $13 a M., which comes to $208. And I allow the
value of the bricks called for in the specification over those
furnished at $2 a M., which comes to $32.

Recapitulation.
Contract price for work S $708 60
Deduct :

3145 cords of stone at $3 a cor $10 50
Labour on 314 cords at $6 a cord... 21 00
Taking down stonework not plumb
and pointing portion not pointed. 6 00
Taking down and rebuilding brick
walls
Value of bricks called for over those
furnished 32 00

Leaving a balance due plaintiff of

Scraping cellar, $11; 414 days’ work on cel-

lar, $9 20 00
26 hours shingling, $7.80; 1 lamp, 50 8 30
145 days help with rafters 1 50

$460 90

Credit as per statement of claim 531 65

Leaving the plaintiff overpaid $70 7

I therefore order judgment for the defendant on the

plaintiff’s claim for his costs and judgment for the defend-

ant on his counterclaim for $70.75 with costs. To be one
taxation of costs,

Judgment for defendant.
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CLARKE v. BROWNLIE.

Practice— Pleading —Seal—Setting aside writ—Costs.

(1) A document which purports to be a statement of elaim but which
does not substantially comply with the requirements of the
practice is insufficient to support a writ of summons,

(2) It is not fatal to the service of a writ of summons that the
copy had no marks thereon to indicate that the original writ
was sealed, provided that such original was in fact properly
sealed. Cameron v. Wheeler* followed.

[WeTMmoORE, J., May 30, 1898,

Statement. This was an application by defendant to set aside the
writ of summons and statement of claim and service thereof
for irregularity. The irregularities appear in the judgment.

Argument, F. F. Forbes, for defendant.
W. White, Q.C.. for plaintiff.

Judgment Wersmore, J.—The objection to the summons and state-
ment of claim is that the statement is merely the plaintiff’s
account against the defendant entitled in the cause, or in
other words it is a documernt which would merely amount to
particulars of the plaintiff’s claim. It does not state in
terms that the action is for the price of goods sold and de-
livered or goods bargained and sold or money paid. And it
does not in terms state what amount is claimed as due. Look-
ing at the account and reading it as accounts are usually
read, I should infer that the action is hrought for work and
labour, goods sold and delivered and money paid for the
defendant. 1 infer that because the items charged in the
particulars are charged as such matters as those T have speci-
fied are usually charged for. [ infer also that the plaintiff

|; | claims as due $210.35, hecause although the document does

:’»‘ I not expressly state so, that is the balance remaining after de-

4 ‘ It ducting a credit given. T apprehend that there can be very

(| little doubt as to what the action was brought for and that
| ‘ the defendant has not been in any way misled ; unobjected to,

|‘ it would be good as a statement of claim. Nevertheless T

e —— T —

|

| l am satisfied that the document does not amount to a state-
{ ’i | ment of claim, and that it is open to objection on that
A
i i! | "6 U. C. Q. B. 355
M |
R |
il ‘|
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ground. The original ordinance regulating the practice in Judgment
this Court. namely, The Judicature Ordinance, 1886, by sec. Wetmore, J
15 provided that the summons in a cause should be issued
by the clerk on his receiving “a plain statement in writing
in duplicate of the complaint or cause of action or particu
lars of the claim in the form of an account.” Under that
section the particulars filed in this case would have been
sufficient.  But that section was repealed by Ordinance No
3 of 1887, sec. 2, and new provisions made; by that Ordin-
ance, sections 2 and 3 which have been carried forward into
The Judicature Ordinance,® and form sections 17 and 18 of
that Ordinance it is provided that at the time of the issue of
the writ “ two copies of the plaintiff’s statement of claim and
of the relief or remedy to which he claims to be entitled shall
be left with the clerk.” Tt will be observed that the practice
of depositing particulars of the claim in the form of an
account, is omitted from these provisions. I assume therefore
that the Jegislature intended that that practice should be
no longer followed. The term “statement of claim” was
new to me until my arrival in the Territories. By the prac-
tice to which I was accustomed the term “ declaration ” was
applied to what is now called the statement of claim. But
there can be no doubt what is meant by the term “ statement
of claim,” it is taken from the English Practice and Forms
for them are given in the English Rules. A form for guid-
ance in an action like this case will be found in Appendix
(., see. 4, Nos. 1 and 2, Wilson’s Judicature Aects (5th ed.),
(64, wherein it iz stated in terms what the form of action
is, that is, it is for goods sold and delivered or for money
received, or as the case may be, and it is specifically stated
what amount is claimed as due. Tt was claimed that this
application to set aside the statement of claim and service
thereof was wrong, that the defendant ought to have applied
for a further statement, and Fawcus v. Charlton,® was relied
on for that contention. That case was decided under order
21, r. 4, of the English Rules in force prior to the Rules
and which has not been carried forward into
the new rules, and the case must have been decided under
some provision of the rule authorizing an application for a

*Revised Ordinances, 1888, c. 68,
10 Q. B. D. 516: 52 L. J. Q. B. 710,

VOL, 111 T. L. REPTS.—13
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further statement to be made. 1 am therefore of opinion
that the defendant has pursued the proper course in making
this application.  As a rule T am not disposed to encourage
applications on mere technical grounds when no injustice has
heen done, and when the party complaining has not been in
any way misled, and when the application would appear to
he made either for delay or for the purpose of obtaining
costs,  And 1 would T think be disposed when some trifling
inadvertence was taken advantage of to support such appli-
cation while T granted the application to refuse costs, But 1
think in this case the proceeding is such a very casual way of
following the practice, that it either shews gross ignorance
or gross carelessness on the part of the practitioner and onght
to be marked, 1 will therefore allow the defendant his costs
but I will fix a Tump sum therefor. There is nothing in the
objection as to the copy of writ not being marked (L1.8.). The
original writ was produced and is properly sealed: Cameron
v. Wheeler,'  Application was made to amend the statement
of elaim under Order LXX., Rule 1. Assuming that the
lodging a statement of claim is a condition precedent to the
issuing of the summons 1 think there was a colourable
compliance with the practice, and it can be amended. T will
therefore order that this application be dismissed on the
plaintiff on or hefore the 21st day of June next taking out
an order and amending the statement of claim on file by
inserting hefore the word “ particulars ” therein the follow-
ing words: “The plaintifl’s claim is for the price of work
v the plaintiff for the defendant, and for
the price of goods sold and delivered, and for money paid by

and labour done

the plaintiff for the defendant,” and by inserting before
the figures “210.35.” the words “balance due.” and paying
to the defendant’s advocate on this application, the sum of
twelve dollars for his costs of this application, and in that
event a copy of the amended statement of claim is to be

3

served on the defendant, and he is to have ten days from
such service to appear. 1f the amendment is not made and
the costs so fixed paid by the 21st June the statement of
claim and the writ of summons and service thereof will be
set aside with costs, which T fix at the amount above stated
and additional costs of taking out the order and issuing ex-
ecution,

Order accordingly.




HANSON V. PEARSON,

ITANSON v. PEARSON,

Practice—Reqgular judgment—Setting aside—Merits—Delay.

(1) Mere delay is no answer to an applieation to set aside a judg-
ment on the merits, unless an irr ible wrong be done,

(2) The affidavit of merits should be made by the party having
personal kunowledge.

[ WETMORE, J., June 20, 1898.

This was an application by defendant to set aside on the
merits a regular judgment signed in defanlt of appearance
upen which judgment executions had issued.

W, White, Q.C'., for defendant.

B. Tennyson, Q.C., for plaintiff

Werymore, J.—This is an application to set aside a regu
lar judgment signed against the defendant, on the ground
that the defendant has a meritorious defence. The action
is against the defendant as endorser of a promissory note,
and the meritorious defences relied on are:

1st. That the defendant was induced to endorse the note
by the frandulent misrepresentations of the plaintiff’s agent.

2nd. That the note was not when due, duly presented for
payment

3rd. No proper notice of dishonour.

It appears hy the pracipe for the writ of summons filed
that the plaintiff resides at Cannington Manor and the de-
fendant at Estevan. The note in question was made and en-
dorsed at Oxhow and the transactions upon which the de-
fence is based all appear to have transpired there. Tt is
therefore impossible for me to conclude whether Estevan,
Cannington Manor or Carnduff would have been the most
convenient place to try the cause at. The defendant seems to

have concluded that Estevan' would have been the proper
place to try it, for it appears that he had his witnesses at the
last sittings of the Court there expecting it to be tried. The
defendant was served with the writ of summons on the sixth
of April, it is quite apparent therefore that if he had taken
all the time allowed him by the practice he would have had

Statement
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Judgment
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his defence in by the 22nd April. I have no right to assume
it would have been in before. Between the 22nd April and
the 3rd May, when the Court sat at Estevan, would only be
eleven days. 1 hardly think that the plaintiff could within
that time (certainly he could not unless he used very extra-
ordinary despatch seeing that the plaintiff’s advocate re-
gides at Oxbow) have filed his reply so as to bring the cause
at issue, and given his notice of application to set the cause
down for trial so as to have the cause set down for trial,
and proper notice of trial given for the Court at Estevan.
[ am not in a position therefore to hold that the plaintiff
has lost a trial at Estevan by the omission of the defendant
to appear and plead. Nor am I prepared to say that he has
lost a trial at the sittings at Cannington Manor on the 9th
May, for it really appears to me at present from the circum-
stances detailed in Mr. Elwood’s affidavit that Carnduff would
be the most convenient place for trial. If so no trial has
been lost. There can he no possible doubt that the defendant
has acted in the most casual manner in this case, In the
first place when served with the writ he merely sends a let-
ter to the clerk directing him to enter an appearance; the
clerk very properly forthwith writes him stating that his
letter is not an appearance and advising him to retain an
advocate. Although he receives that letter on the 14th April,
two days before the time limited by the summons for ap-
pearing has expired, he pays no attention to it, but quietly
waits until Mr. White appears at the Estevan Court on the
14th May. Up to this time possibly his laches may be the
result of ignorance of the law. But one would imagine that
the clerk’s letter explaining that he had made one mistake
would have heen sufficient to have waked him up. However,
it seems that it did not. But how to account for the sub-
sequent delay, is beyond me. No application is made until
the 18th May, a fortnight after he saw Mr. White, and then
no affidavit of merits is produced by the person who can pos-
gibly have any knowledge of the facts upon which the merits
are hased, and that is the defendant himself, but his advocate
comes in making an affidavit of merits based on something
his client has told him. T am not prepared to say that an ad-
vocate may not in some cases make an affidavit of merits.
That would depend upon the nature of the merits. But as
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by the practice which now prevails, the merits must be dis-
closed in a case like the present, I think the party who has a
personal knowledge of the facts should make the affidavit,
otherwise all a defendant who wishes to delay a cause has to
do is to tell some plausible cock and bull story to his advo-
cate so that the advocate can swear that he is informed and
believes o and so, and the object is attained. The applica-
tion on the 18th was refused, and not until the 25th,
after execution was issued, was the application made on
proper material. Under these circumstances if I was satis-
fied that the plaintiff had lost a trial I would only let the de-
fendant in upon the terms among others of paying the
amount of the judgment into Court. But, as I have stated,
I am not satisfied that the plaintiff has lost a trial. That
being so, the only question is—do the defendant’s affidavits
disclose sufficient merits to warrant having his defence en-
quired into? If they do T will not enquire into them on
this application. Of course I would not allow the defendant
in merely to plead a frivolous or vexatious defence. Now
il it is true that the plaintif’s agent knowing it to be untrue
represented to the defendant that the lien note given by Lee
bound the horses, and that the plaintiff could follow them
and so induced the defendant to sign the note in question,
which was a further security for the debt the lien note was
given to secure, I am not prepared to say that that might
not afford a good defence to the action. When a defendant
has made an affidavit of merits the plaintiff cannot in gen-
eral make an affidavit in answer that he has no merits, Arch,
(). B. Practice (14th ed.) 268. So I am not now prepared
to say that Coke, the justice of the peace, was a proper party
fo present the note for payment or give notice of dishonour;
possibly a very nice question may be raised on that point.
If the plaintiff had appeared T would certainly on the facts
before me if an application were made to strike out such
appearance, have held that he had disclosed sufficient grounds
to give him leave to defend. as his affidavits disclosed matters
which reasonably shew plausible ground of defence; and I
can see no reason why I should not grant him the indulgence
he seeks for now. The same principle it seems to me ought
to govern in either application. I held in Roberts v. Peace,!

' Decided June 22, 1888. Not re »d. No W
delivered ot 1 i!. ot reported. No written judgment was
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that mere delay is no answer to such an application as this
if an irreparable wrong is not done. The only thing to do is
to grant the application, and put the plaintiff as nearly as
possible in the same situation as though the action had pro-
ceeded in its regular course: Archbold Q. B. Prac., 266. 1
will therefore order that the judgment and executions herein
be set aside upon the defendant paying to the plaintiff or his
advocate within two weeks after taxation his costs of oppos-
ing this application to be taxed, and consenting, should the
plaintiff desire to do so, to go to trial at the next sittings of
thi= Court to be held at Carnduff, and undertaking not to
plead any defence denying the endorsing of the note by him
and to admit such endorsement at the trial if necessary. 1f
costs mot paid at the time above specified application dis

missed with costs,

Order accordingly.

GRAHAM, Arrerrant v. THE TRUSTEES OF BROAD-
VIEW SCHOOL DISTRICT, ResroXDpENTS.

Assessment and Tawzation — *“ The School Ordinance "—Appeal—
Notice—Cirounds— Income—Omission to assess property of other
persons—Property  purchased at tax sale—Owner—Occupancy
of-—Personal property—Meaning of * situated.”

An appellant from the Court of Revision to a Judge of the Supreme
Court is limited to the grounds taken before the Court of Revision
and such additional grounds as arise out of the decision of the
Court of Revision in respect of such grounds
Vages earned as section-foreman of a railway company is *“income,”
and as such liable to taxation, and it is immaterial that such wag

i i hich is also liable to taxation,

The |n||~hn~u of lands at a tax sale, and who is not in occupation

f, is not linble for assessment in respect thereof during the

allowed for redemption,

e a sable in the district where they are usually kept,

and the di ct in which the owner vesides is prima facie the

district in which they are properly assessable. MeKenzie v. Cut

Arm S. D approved.

[WeTMORE, J., July 8, 1898.

This was an appeal from the Court of Revision of the
Broadview school district to a Judge of the Supreme Court

! Ante p. 156
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under sec, 117 of The School Ordinance®
heard before WerMore, J.. at Broadview.

The appeal was

Statement

Wermone, J.

The notice of the time and place when I
intended to hear t

his appeal which was posted at the usual
place where the trustees held their meetings did not disclose
the grounds of appeal® The reasons alleged were that
no grounds were stated in  the

Judgment

notice of :lmn'zl]
from the Court of Revision, but that the
set forth in the

gion, and these

grounds were
notice of appeal to the Court of Revi-
. unless something further was set forth in the
notice of appeal to me

, would be the grounds of appeal to me
As the appellant, the assessor and the trustees were all re-
presented before me, and no objection was taken to this
[ will so far as regards the persons who were repre-
sented or appeared hefore me consider it sufficient.

notice,

I have
held in other appeals to me of a like nature that the appel-
lant is limited to the grounds

of appeal taken before the
C'ourt of Revision and grounds ariging out of the decision of
that Court in respect to the

grounds so taken. One of the
grounds taken hefore the Court of Appeal was that property
of other persons than the appellant was not assessed which

ought to have heen assessed

It appears from the examina-
tion of the appellant before me that he

urged hefore the
Court of Revision that Thorburn & Sons and Walter €', Thor-
hurn should have

heen assessed in respect to personal pro
perty on which they were not assessed, |

ut it does not appear
at the appellant (whatever some other appellants may have

done) urged before such Court that any other person ghould
he assessed in respect of property not on the list. He did how

ever urge before me that such other persons should be so as
sessed.

The appellant cannot succeed in having such pro
perty placed on the list as against such other persons for
two reasons: 1st. It was not urged
the Court of Revision.

hy the appellant before
2nd. Such property cannot be placed
by me in the assessment ligt against such persons, they not
having heen served with that

notice

their assessment was

*The School Ordinance,” 22 of 1892,

-5, 4 of 8. 117 of the School Ordinane: quired the secretary
of ‘In school distriet to post up a notice *““in his office or the place
where the Board of Trustees holds its sittings, wnlnnmy ' 3
a brief statement of the ground or cause of appeal, ete

No
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appealed against. T cannot practically assess property
against ratepayers without any notice having been given to
them. This will apply to Mrs. Thorburn and Miss Thor-
burn as well as others. T think however Walter C. Thor-
burn and Thorburn & Sons are in a different position.
Walter C. Thorburn is one of the trustees, a member of the
Court of Revision, and he is also manager of Thorburn &
Sons, and he was aware of the appellant’s contention hefore
the Court of Revision that he and the company should be
assessed in respect to property on which they were not as-
sessed. As such trustee he received notice of this appeal, and
he appeared before me and acted as the representative of the
trustees, and he without any objection testified as to property
owned by him and Thorburn & Sons which was not on the
list. T therefore think, but not without some hesitation, that
1 have power to deal with this question as regards Walter C.
Thorburn and Thorburn & Sons.

It was also urged bhefore me that Walter C. Thorburn
ought to have been assessed in respect to income. Tt may
be that he ought to have been =o assessed, but T express no
opinion. as no such ground of appeal was taken in the
notice of appeal to the Court of Revision. There are two
or three grounds of appeal taken in that notice other than
those T have already or will hereafter refer to, in which
there is nothing and it is not necessary to mention further.

The substantial grounds of appeal of which I can take
notice are:

1st. That Walter C. Thorburn and Thorburn & Sons
ghould be assessed in respect to property not on the list.

2nd. That the appellant is not assessable in respect of in-
come

3rd. That the appellant is not assessable in respect to
property purchased last Fall at a tax sale,

tth. That the appellant is not assessable in respect to the
lots his house iz on or in respect to the house.

5th. That the appellant is not assessable in respect to the
horned cattle on which he was assessed.

As to the first ground specified: 1 am of opinion that
Walter €. Thorburn should be assessed $72 in respect to
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the cutter and buggy he admitted that he owned, and that Judgment
Thorburn & Sons should be assessed $65 in respect to the Wetmore, J

horses they owned, which they took in lieu of debt.

I am of opinion that the appellant is properly assessable
on income. No objection was taken as to the amount of
income on which he was assessed. The objection was that
he was not liable to be assessed on income at all. This in-
come represented wages he earned as section foreman of
the Canadian Pacific Railvay. No doubt this is income, and
all that it is necessary to say is that it does not come within
the exemption provided by sub-section 8 of section 103 of
the Schoel Ordinance.* The reason urged against his liabi-
lity to assessment on this income was that he invested these
wages in property in Broadview, and was liable to be assessed
in respect to such property. The law does not provide that
it shall be exempted on that ground. The income exempted
is that derived from, not invested in, capital liable to assess-
ment.

As to the liability of the appellant to be assessed in
respect of the land purchased at the tax sale; I think this
raises a very nice question. 1 am of opinion however that
Graham is not under the circumstances of this case liable to
be assessed in respect of this land. The facts are that Gra-
ham purchased these lots last fall, and the treasurer gave
him a certificate as provided by section 145 of the School
Ordinance.* Graham has never entered into the possession
of these lots or used them in any way. It was urged that
inasmuch as section 103 requires that “all personal
property situated within the limits ™ of the school district
shall be liable to taxation, this property must be assessed
against someone and the only person it can be assessed
against was the appellant. But section 105 provides against
whom land and personal property shall be assessed, namely,
the person in possession or occupation thereof. Therefore,
hefore this land can be assessed against the appellant it must
be made to appear that he is a person in possession or occu-
pation thereof. Now, if no person is in actual possession or
occupation of land, the owner would in law be in constructive
possession thereof, and it would be assessable as against him.
Graham was not in the actnal possession or occupation of
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the land. The question therefore arises what is the effect
of the certificate granted hy the treasurer under section
145—does it vest the ownership of the land in Graham o as
to make him the constructive occupier thereof, and there-
fore render him liable to have the property assessed against
him? While section 146 provides that the person to whom
the certificate is granted shall become the owner for certain
purposes, it is clear that he is not the absolute owner. he-
eause he cannot exercise all the acts of an absolute owner,
for instance, he cannot cut timber on it or improve it or
permit anybody else to do so. All he can do is to use the
land without deteriorating its value. Under section 147 the
original owner may redeem the land. In fact, the appellant
cannot in any event become absolute owner until the expira-
tion of two vears from the sale. The effect of the certificate
therefore iz not {o make the purchaser ahsolute owner, hut
only owner for 1'4'|l:lill ]!ll!‘p(h-‘(". llﬂlln'])', to ]il'lil!‘l'l Hn- pro-
perty in the meantime until it is redeemed or hecomes his
absolutely : see Nelles v. White,* and with a view to such pro-
tection he may go into possession. And use it to the extent
provided in section 146, and he may maintain ejectment
against persons in possession as laid down in Cotter v. Suth-
erland,® but he is not owner to any greater extent. He is not
owner so that if he does not actually take possession he can
be considered construetively in possession, 1f, however, Gra-
ham had gone into actual possession of these lots T am not
prepared to say that he would not be liable to he assessed in
respect of them.

I have no doubt that Graham was liahle to be assessed in
respect of lots 18 to 20 in block 55, and of the buildings
thereon.  Tf any mistake was made in assessing 480 acres
against Mr. Lilli¢ it cannot relieve Graham. These lots were
properly assessed against Graham. Tt appears he is hoth the
owner and occupier of them, and that is all that is necessary.

The only other question remaining is whether the appel-
lant is properly assessed in respect of the neat cattle. (Gira-
ham did not dispute before the C'ourt of Revision that he
owned these cattle, his only claim to be relieved was that the

‘20 Gr. 338, affirmed 11 8. . R, 587,
#18 1. C. C. P, 857
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cattle were not at the time within the Broadview district """'“'f'“'

that they were in another district. T have appreciated the Wetmore, )
difficulty of deciding when “ personal property  as defined
by section 102, sub-section 1, is to be considered “ sitnated
within the limits ™ of a school district under, section 103
The question came before me in the case of MeKenzie, appel-
ant, and The Trustees of The Little Cut Arm School Dis-
trict, respondents. 1 stated in that case that 1 thought I
would have very little trouble in deciding that choses in
action, such as debts, &e., are situated in the district when
the owner resides there, And as respects other personal
property, such as cattle, T held that the word “situated ™ is
somewhat analogous to the term “ resident™ as applicable
to a human being. A human being may be temporarily ab-
sent from home, but his residence is where he is domiciled.
Cattle might be temporarily in one district, but they are
“situated ” for the purposes of taxation where their head
quarters are, or where they are usually kept. 1 see no reason
to change my opinion. Now Graham resides at Broadview,
his personal property would naturally be presumed to be
usually kept where he resides, If they were anywhere else
it will be assumed they were there for a temporary purpose;
and it lies upon the owner to show that they were not there
for a temporary purpose. Graham in this case failed to
show that they were not in Chaplin for a temporary purpose
In fact the evidence is rather the other way, because some
of these cattle were at the time of hearing this appeal actu
ally in Broadview. T am not prepared to say that there
was not express evidence before the Court of Revision to
shew that these cattle were sent to Chaplin for a temporary
purpose. namely, to winter, If the construction T put on the
term is not the correct one, a person might escape taxation
with respect to property of this description altogether. All
that would be necessary to do would be to move it off until
the assessment is made up and filed, and then bring it back.
The order will be that the assessment roll he amended in
the following respects:
1st. By inserting the name of Walter (". Thorburn therein
and assessing him $72 in respect to 1 cutter and 1 buggy.
2nd. By assessing Thorburn & Sons $65 more in respect
to two additional horses.
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Judgment 3rd. By striking out the assessment against John Graham

Wetmore, 7. in respect to lots 12 to 16 in block 34 and 17 to 22 in block

52,

And that in all other respects the assessment against the
said Jolm Graham be confirmed.

There will be no order as to costs.

Order accordingly.

ADAMS er an. v. HUTCHINGS Er AL, (2).

Vssignments and preferences—Iortgage—Setting aside — Pressure—
Validity — Substitution — Possession — Repudiating mortgage
Preference—Deseription—~Costs,

lerIrL (1)The execution of a chattel mortgage by the mortgagor and
itg delivery to and acceptance by the mortgagee or his agent con-
stitutes such mortgaze a valid and binding instrument as between
the parties to it, without any further act on the part of the
mortgagee,

(2) A mor

(3) A mor

without

ree’s solicitors are his agents for accepting such delivery.

¢ of chattels cannot validly repudiate the mortgage

1z proper notice to the mortgagor,

(4) The substitution of one chattel security for another has the
effect of eancelling the substituted security.

(5) To constitute a chattel mortgage a preference it must be “the
spontaneous act or deed” of the insolvent, and must have been
given “of his own mere motive and as a favor or bounty pro-
ceeding voluntarily from himself.,” Molson’s Bank v. Halter
(18 Can. 8. C. I, 88), and Stephens v. McArthur (19 Can, 8,
C. R. 446), ¢

‘e may have no right to take possession of

gaged chattels, still if he does do so, and the mortgagor

assents thereto, the possession is lawful quoad the mortgagor,

and such assent may be implied from conduet, Dedrick v, Ash-
down (15 Can, 8. €. R, 227) distinguished,

(7) Where in a chattel mortgage there are some items that can be
identified and others that eannot, such mortgage is void in toto
only if the items that can be distingnished are few and insignifi-
cant, but where such items are neither few nor insignificant the
mortgaze is guoad such items valid.

[Wersmore, J., Oct. 30, 1893.

Wik wik This was an action brought by Adams Brothers, execu-
tion creditors of the defendant Smithers, for the purpose of
setting aside certain mortgages and an assignment of book
debts, executed hy Smithers to his co-defendant Hutchings.
The action purported to be brought on behalf of the plain-
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tiffs and other creditors.

The defendant Hutchings al,ne,
defended the suit. Charles Adams, the ascignee of Smithers,
was joined as co-plaintiff.

The defendant Smithers was in business at Moosomin as
a harness maker, and was on the 19th of March, 1890, in-
debted bona fide to the defendant Hutchings in the sum
of $1,600 and upwards, and on that date and for the purpose
of securing such indebtedness Smithers executed in favbur
of HMutchings a chattel mortgage on certain stock in trade
gituated in Smithers’ store, and specified in a schedule at-
tached to such mortgage. This mortgage was duly filed with
the registration clerk. but was not renewed and kept on
foot as required by section 11 of The Bills of Sale Ordinance.*
On the 29th March, 1892, Smithers’ bona fide indebtedness
to Hutchings amounted to some $3,000, made up of the
principal sum of $1,600, secured by the mortgage of March
19, 1899, some accrued interest, a current account of $1,100
and upwards and $300 principal, and some interest on a real
estate mortgage that Smithers had executed to Hutchings
some time previously in the year 1885, and on March 22nd,
1892, Smithers to secure his whole indebtedness to Hutchings,
execufed to Hutchings an assignment of book debts, a further
chattel mortgage for $1,600 on his stock in trade and a fur-
ther real estate mortgage for $700.

At the time of the execution of these securities on the
22nd of March, 1892, the property mentioned in the schedule
attached to the mortgage of the 19th of March, 1890, had
been almost altogether disposed of in the course of Smithers’
business and was not in his shop, but there was a provision
in that mortgage which made stock and goods acquired and
placed on the premises subsequent. to its date, subject to the
mortgage.

These securities of the 22nd of March, 1892, upon heing
executed by Smithers were left with and accepted by the
solicitors of Hutchings at Moosomin. They forwarded the
chattel mortgage to Hutchings at Winnipeg that he might
make the affidavit of bona fides thereon, Hutchings, however,
upon receipt of this document, for some reason which was not
made clear at the trial beyond that it was in consequence of

letter he received and a conversation he had with his

'Ordinance No
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traveller, and a consultation with his Winnipeg solicitor, re-
fused to make the affidavit of bona fides and returned the
mortgage to his solicitor at Moosomin and it was destroyed.
T'his mortgage was drawn for six months, and only provided
for Thutchings taking possession in case of default in pay-
ment of the monies secured according to the proviso for |my:
ment, that is, after the expiration of six months or in case
Smithers should sell or dispose of the property mortgaged or
remove it off the premises (save as afterwards provided), or
should suffer or permit it to be taken in execution. Then
there was a provision authorizing the property to be bar-
gained and sold during the continuance of the security in the
usual course of the retail husiness carried on by Smithers.

On the 28th of March, 1892, six days after the execution
of the securities of the 22nd of March, 1892, Hutchings,
without giving any previous intimation to Smithers, by one
Hamilton, his bailiff took possession of Smithers’ stock in »
frade and proceeded to sell the same, not by virtue of the
chattel mortgage of the 22nd of March, 1892, but professedly
hy virtue of the chattel mortgage of March 19th, 1890, to
which mortgage the warrant to the bailiff was annexed.
Smithers thought Hutehings had seized under the mortgage
of March 22, 1892, hut raised no objection to Hutchings
taking possession, and allowed Hutchings’ representative to
remain in possession and gave up the keys to him, and
Smithers actually went himself and took employment under
him.  Subsequently to such possession, namely, on the 6th
of April, 1892, Smithers assigned to Charles Adams, one of
the plaintiffs, all his property, including his stock-in-irade,
for the benefit of his creditors generally. The plaintiffs,
Adams Brothers, on the 14th of April, 1892, recovered judg-
ment against Smithers, and on the same day lodged an execu-
tion with the sheriff, and thereupon this action was com-
menced.  An injunction was obtained prohibiting Hutchings
from disposing of the mortgaged property or collecting the
debts assigned to him, and eventually a receiver was appointed
to sell the property, collect or sell the debts and pay the pro-
ceeds into Court to abide the event of this suit.

J. A, M. Aikins, Q.C. (F. F. Forbes with him), for the
plaintiff.
W, White, Q.C'., for the defendant.
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fusal to make the affidavit of bona fides on the chattel mort-
of March 22nd, 1892, and by his returning the same to

solicitors, had never accepted the said mortgage. 1 can-
not, however, concur with that contention. The mortgage
did not require to be executed by Hutchings to give it
validity. It was not even contended that that was necessary,
and the affidavit of bona fides was only necessary for the pur-
pose of having it registered. The moment it was executed
by Smithers and delivered to and accepted by Hutchings or
his authorized agent, it became a valid and binding instru-
ment as hetween Smithers and Hutchings. The moment,
therefore, it was so executed and left with and accepted by
White & Wyssman, Hutchings’ solicitors in the matter, and

therefore his

agents to accept delivery of the instrument for
Hutchings, it became as binding and valid as if delivered to
and accepted by Hutchings himself. But it was claimed that
assuming that to be so, Hutchings had a right to rvepudiate
this mortgage : the only ground claimed at the trial as giving
such right was that Smithers had not fairly represented to
Hutchings the extent of his indebtedness to other parties
when Hutchings agreed to accept the securities, In fact
that he misled him and led him to believe that such indebted-
ness was very much less than it actually was, and that that
heing the case 1 have a right to infer that from the letter
received by Hutehings and by the conversation with his
traveller Hutehings had learned the true state of affairs, and
that thereupon he repudiated the chattel mortgage which he
had a right to do. There is no doubt that Smithers did
mislead Hutchings and grossly mislead him too as to his in
debtedness to other persons. Now, 1 am not prepared to
say that this might not have afforded Hutchings grounds to
apply to the Court to have the instrument set aside. T am
not even prepared to hold that it would not justify him if he
acted promptly in repudiating the mortgage provided that
he did so in a proper way. But I do hold that he could not
repudiate the instrument without any notice whatever to
Smithers and without giving any reason for it whatever to
him for doing so. And there is no evidence that either the
one or the other was done. The only thing that Smithers
knew so far as appears before me was that without any notice

—
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or assigning any reason whatever, Hutchings a few days after
Smithers executed this mortgage, sent a man and took pos-
session. And even then Smithers was not notified that pos-
session was taken under the mortgage of 1890. But further
I am not by any means satisfied that Hutchings sought to
repudiate this mortgage because Smithers had misled him.
I may further say that inasmuch as the three securities of
22nd March, 1892, were all substantially executed at one
time, were given to secure the same indebtedness and were
practically one transaction, T have great doubts whether
Hutchings could repudiate one of these securities and hold
onto the others. It will be noted that he never attempted
to repudiate the assignment of debts or the real estate mort-
gage. THowever, T express no decided opinion on the point.
I find that the mortgage of the 19th March, 1890, was at
the time of its execution, a good and valid mortgage against
all the world. I am not satisfied under the evidence that
Smithers was then insolvent or on the eve of insolvency or
unable to pay his debts in full, and assuming that he was
80 insolvent or unable to pay his debts the mortgage was
obtained as the result of honest bona fide pressure on the
part of Hutchings and was, therefore, under the law as laid
down in Stephens v. MeArthur,® a good and valid mortgage.
It was urged, however, on the part of the plaintiffs that the
chattel mortgage of the 22nd March. 1892, was substituted
for the chattel mortgage of 19th March, 1890, and has the
effect of cancelling it. Under the authority of Martin v.
MeDougall® Smale v. Burr,* and Ramsden v. Lupton® 1
hold that this point is well taken, and that the mortgage of
the 19th March, 1890, ceased to exist, that as between
Hutchings and Smithers and a fortiori as between Hutchings
and Smithers’ creditors it was cancelled, and that the pos-
session assumed to be taken under it cannot be supported.
It was urged, however, that if Hutchings’ possession could
not he supported under that mortgage it could be supported
under the chattel mortgage of 22nd March, 1892. On the
other hand, this was disputed on four grounds, namely:

' 110 Can. 8. €, R. 446,
"10 U. C. Q. B. 209,
‘L.R'SC.P.64; 42 L. J. C.

L

! 27
*L.RO9QB.17; 431,

T. 555; 21 W. R. 193.

P.20; L.
Q.B.17; 20 L. T, 510; 22 W. R. 129.
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1st. That Hutchings having expressly taken possession Judsment
under the mortgage of 1890 could not be held to be in pos- Wetmore, J.

seseion under the mortgage of 1892, especially as at the time
of taking possession he considered that he had repudiated
that mortgage.

2nd. Because the mortgage of 1892 was void as against
creditors under The Preferential Assignments Ordinance.®

3rd. That the possession under that mortgage was not
open and notorious ;: and moreover, that, if any, it was unlaw-
ful, and therefore the mortgage not being registered under
section 8 of The Bills of Sale Ordinance* was void as against
creditors.

{th. That the mortgage does not contain such sufficient
and full description of the mortgaged property that the
same may be readily and easily known and distinguished, and
therefore it is void under section 8 of The Bills of Sale
Ordinance.!

As to the second point, I have already found that the debt
secured by the mortgage was an honest debt. I find that
Smithers at the time that that mortgage was given was in-
solvent and that Hutchings knew it. Taking into considera-
tion the fact that Smithers’ stock-in-trade was not very
extensive, that his indebtedness to Hutchings alone had in-
creased from $918 in 1887 to $1,900 in 1890 and to $3,000
in 1892, Taking also into consideration the value that he
put on his stock and other assets, and which Hutchings ac-
cepted, it seems to me that Hutchings could not help but
know even on the assumption that he only owed between
$400 and $500 outside of himself that he was hopelessly in-
solvent. But the mortgage I am now discussing was given
as the result of pressure on the part of Hutchings. That is,
Smithers did not offer to give the mortgage. It is true that
when in Winnipeg in February, 1892, he went to see Hutch-
ings, and there are one or two expressions in his testimony
from which it might be inferred that he did offer the security
on his stock, but 1 have scrutinized this testimony closely,
and I have arrived at the conclusion that Smithers

*R. O, 1888, c. 40.
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being in Winnipeg very naturally went to see Hutchings
with respect to his indebtedness, that Hutchings began to
press him with a view to getting paid or getting secured, and
naturally asked him what he could do, and in reply he stated
that all he could do was to give a new chattel mortgage
I cannot, however, look upon such an offer as that as the
“ spontaneous act of the debtor,” as expressed by Strong, J.,
in The Molsons Bank v. Halter.” Then unquestionably
when IHutchings came to Moosomin in March of that year
he came with the express object of pressing Smithers to give
him security. If the matter rested here 1 would have no
hesitation in the matter whatever, the validity of this mort-
cage so far as the Preferential Assignments Ordinance® is
concerned would be placed beyond question by Stephens v.
MeArthur? But 1 must say that there are one or two circum-
stances in evidence in this case which makes me hesitate to
hold this mortgage valid even with Stephens v. McArthur®
before me. Smithers swore that at this interview at Winnipeg
in Pebruary, 1892, Hutchings, in speaking of his other credi-
tors, told him to let them “ go to blazes.” Now Hutchings
denies this, and it is the only part of that conversation he
does deny. But I am of opinion that Hutchings did make
this remark, because I cannot in any other way account for
Hutchings’ conduct with respect to this mortgage. As has
already appeared when he received this mortgage he attempted
to repudiate it and sought to retain his lien upon Smithers’
slock by resorting to what seems fo me to be the forlorn hope
of the mortgage of 1890. He does this after consulting his
Winnipeg =olicitor. Now, why did he take this course? His
counsel wishes me to infer that he did it because Smithers
had misled him as {o the extent of his indebtedness. But at
that time, March, 1892, Stephens v. McArthur® had been
decided for four months, the effect of the decision must have
been pretty well known, and that case decided it seems to me
very clearly that if the mortgage was the result of pressure
the fact that the mortgagor was insolvent and that the mort-
gagee knew it did not invalidate it. In fact the suppression
of the true extent of his indebtedness by Smithers would
place Hutehings in a better position, because it might enable
him to say fairly, in his evidence, that he knew nothing about

"18 Can. 8. (. R. 88
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Smithers’ indebtedness beyond what he told him, that he was Jnigment

honestly of the opinion if Smithers only owed this small
amount over and above what he owed him that he might pull
bim through. But this is not all. 1 cannot shut my eyes 'o
what was brought under my notice in Chamber applications.
An order was taken out to examine Hutchings in this case,

I hie persistently refused to give any information whatever
in respect to this mortgage until he was compelled to do so
by an order made by me. Now I cannot conceive from any
evidence hefore me what induced him to take this course,
unless it is that he did make this remark to Smithers and
feaved that this remark, coupled with the other inducements
lie had held out, influenced Smithers to give the securities of
March, 1892, and, therefore, that it would be held that they
were given with intent to prefer him, and T may say that
vere I left to my own unaided judgment 1 would not in the
light of such facts hesitate to hold that these securities were
given with intent to give Hutchings a preference over the
other creditors. I am free to confess that 1 have had strong
ouhts whether so far as the point I am discussing is con-
erned this ease could not be distinguished from The Molsons
Bank v. Halter,” and Stephens v. McArthur.® In fact, at

» time T had brought my mind to the conclusion that it
vas distinguishable.  Upon serutinizing these decisions
closely, however, 1 have arrived at a different conclusion,
and of course T must follow what T understand those cases
to decide. Strong, J., in T'he Molsons Bank v. Halter,” at p,
04, lays down that the “word ¢ preference ’ imports a volun-
tary preference, that is to say, a spontaneous act of the
lebtor.” 1In the same case at page 102, Gwynne, J., is re-
ported as follows: “ To constitute a preference it must have
wen given by the insolvent of his own mere motives and as

favour or bounty proceeding voluntarily from himself.”
Tascherean, J., concurred with Strong. We, therefore, have
the majority of the Court as constituted in that case adopting
this language. In Stephens v. MeArthur,® Strong, J., is re-

ported at p. 454, as follows: “ It has, however, been forcibly
irgued on this appeal, both in the appellant's factum and by
his connsel at the bar, that if it is once demonstrated that the
word preference means ez vi termini a voluntary preference,
then the class of contracts, deeds, instruments or acts which

Wetmore, J
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are to be avoided as having the effect of a preference must also
be restricted to such as are spontaneous acts or deeds of the
debtor. This argument appears to me irresistible.” This
judgment was concurred in by Fournier, Taschereau and
Gwynne, JJ. Notwithstanding then this remark of Hutch-
ings I cannot hold the giving of this mortgage to be given of
Smithers’ “own mere motive and as a favour or bounty
proceeding voluntarily from himself.” 1 cannot hold it to
be his “spontaneous act or deed.” There was a pressure
guch as was held to be sufficient in Stephens v. MeArthur?
that is, there was a demand by Hutchings on Smithers for
the security. And therefore T feel that so far as the Pre-
ferential Assignments Ordinance® is concerned T am bound
to hold this mortgage valid as against creditors. Having
arrived at this conclusion it is unnecessary for me to consider
the question raised by Hutchings® counsel as to that Ordin-
ance being ultra vires the North West Legislative Assembly.

As to the third point, that the possession was not open
and notorious and was unlawful, and the mortgage void as
against creditors not being registered under The Bills of Sale
Ordinance.*  Section 3 of this Ordinance provides that
“ Every mortgage or conveyance intended to operate as a
mortgage of goods and chattels made in the Territories which
i« not accompanied by an immediate delivery and an actual
and continued change of possession of the things mortgaged
shall within fifteen days of the execution thereof be regis-
tered :” otherwise under section 7 it i “null and void as

againgt ereditors of the mortgagor.”

It is not questioned that this mortgage was not registered,
and it is claimed in the first place that the “ change of pos-
session ™ mentioned in  this section 3 must be open and
notorions. T find, however, that the possession was open and
notorious,  That Hutchings had complete and full possession
by his agent Campbell, who held the keys and managed the
business from the time the bailiff entered, and that the
possession was rendered still more notorious by the advertise-

ments of sale which were posted on the premises and else-
where generally in public places. Tt is further claimed that
such possession must be a lawful possession and that it was
not lawful in this case because there was a clause in the
mortgage which provided that the mortgaged property might
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sold in the usual course of the retail business carried on by the Wetnore, J

morteagee.” 1t was decided in Dedrick el al. v. Ashdown et
al. that in a mortgage of personal chattels there may be an
implied contract that the mortgagor shall remain in possession
until default of equal efficacy as an express clause to that
effect. In the mortgage now in question there is the follow-
ing clause: “ In case default ghall be made in payment of the
gaid sum of money in the said proviso mentioned or of the
interest thereon or any part thereof, or in case the mortgagor
shall attempt to sell or dispose of or in any way part with
the possession of the said goods and chattels or any of them
or remove the same or any part thereof out of the premises
aloresaid, save as hereinafter mentioned, or suffer or permit
the same to be seized or taken in execution without the con-
sent of the mortgagee, his executors, administrators or as
signs, to such sale, removal or disposal thereof first had and
obtained in writing then and in such ease” the morteagee
or his representatives might enter the premises and take
po ion of the goods and sell them. Tt will be observed
that these provisions in this mortgage are word for word
identical with the provisions for entry in the mortgage in
question in Dedrick v. Ashdown,

except that that mortgage
did not contain the words T have italicized. And that mort
gage did not contain the clause which I have before quoted
from the mortgage now in question, providing that the pro-
perty might, during the continuance of the mortgage, be
bargained and sold in the usual course of the retail business
carried on by the mortgagor. Nevertheless it was held in
Dedrick v. Ashdown® that the mortgagor had a right to re
main in possession until default or until some of the con-
tingencies aroge specified in the mortgage which gave him
the right of entry; a fortiort in this case the mortgagor would
have a right to remain in possession until default or until
some of such contingencies arose. Now when Hutchings
took possession there had not been default in payment ac-
cording to the proviso for payment, nor had any of the con-
tingencies specified arisen. He therefore prima facie had no

right to take possession, and such possession was unlawful.
That being so, however, who, so far as the parties before me

‘15 Can, 8. (. R. 227
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