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Tin: queen v. McDonald.
Criminal lair K rid nice - Adniissibilit y Confmsion Inducement 

by a /lemon in autliorily- Confi-xsioii obtained by fahn statement.

Evidence of nn alleged confession made by a person to a constable, 
who charged him with stealing letters from a post olliee box. was 
held not admissible inasmuch as it appeared that the alleged con­
fession was induced by the statements of the constable that “ decoy 
letters have been put in the Iwx” I which was false», “and you 
must not think they were not watched " : and “you may as well 
tell us as have it come out in a Court of law.”

| Scott, J„ November loth, /,<%.

TIk* prisoner was charged with stealing a post letter Statement, 
from a post olliee how it being supposed that lie had a key 
to the how Previous to the prisoner’s arrest Mr. Phinney, a 
post office inspector, accompanied by a sergeant of the 
North-West Mounted Police, who had acted as a detective in 
the case, called on the prisoner at his house, and at the trial 
the Crown proposed to prove by the sergeant a confession of 
guilt made hy the prisoner on this occasion.

On cross-examination of the sergeant hy counsel for the 
prisoner as to inducements held out to the prisoner, the wit­
ness said that the prisoner knew he was a detective; that ho

VOL. III. T. I.. IIKVTH. I
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ini rod need Mr. Phinney as an assistant-inspector in the post 
oflicu dcpartmenl : that Mr. Phinney opened the conversa­
tion by saving, “ Well, I've come to talk over mail matter. 
There lias been some mail missing from Dr. Fa’s box, and as 
you have the key, 1 want to know what you know about it.” 
The prisoner replied, “1 have not had the key for over two 
years, and I don’t know anything about it.” Mr. Phinney 
then said, “Mail has been taken out of that box and we have 
very strong evidence that you arc the party that took it.” 
The prisoner still denied it. Mr. Phinney said, “1 don’t, be­
lieve you. Decoy letters have been put in the box and you 
must not think that they were not watched.” The witness 
could not swear that Mr. Phinney did not say, “ There is no 
use your denying it; you were seen taking the letters out of 
the box.” The witness said that Mr. Phinney used words to 
this effect: “ You may as well tell us wlmt you did with 
those letters as to have it brought out in a Court- of law.”

Argument was then heard as to whether the evidence of 
the alleged confession could be received.

John II. CosHt/an. Q.C., and l\ .Yohm, for the prisoner,
cited lletjina v. Thompson,' Ilex v. Mills,- llcijin'i v. Warring-

.1. L. Sifhni. for the Crown.

Siott. .1. (having reserved his ruling till the following 
day).—I have carefully considered the arguments of counsel 
with regard to the admissibility of the evidence of the al­
leged confession, as well as the cases which have been cited, 
and have come to the conclusion that such evidence cannot 
he received. According to our law a confession, to be re­
ceivable in evidence, must be free and voluntary, and the onus 
lies on the prosecution to prove that no inducement has been 
held out or threat made. In this case it was proved that a

Ml Times Ta It. ; »fl <\ & P. Hit; * If, Jour. .US. 2 IVn. C. C.
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person in authority mud to the mviisvd, “ You may as 
well tell us as have it come out in a Court of law,” which 
may he fairly interpreted, “If you don’t tell us it will come 
out in a Court of law.” Moreover, the accused was told that 
he had been seen taking letters, which was a misstatement, 
there being no such evidence adduced, and the Crown prose­
cutor having admitted that there was no such evidence to 
adduce. This looks like attempting to obtain a confession 
by false pretences, and was most improper and unwarranted.

I must, decline to hear any evidence of the alleged con­
fession.

THK QUEEN v. WHI FEIN.

Conviction — Several offences — Inclusion where statute authorizes 
joinder in information—Form of conviction—Unauthorized pun­
ishment Hard labour — Amended conviction — Variation from 
minute of adjudication—llcviric of evidence on certiorari for pur­
poses of amendment—Adjudication de novo—Exercising mugis- 
trails' discretion—Costs in certiorari proceedings.

The Liquor License Ordinance (C. O. 1898 c. 89, s. 102) expressly 
provides that several charges of contravention of the Ordinance 
committed by the same person may lie included in one and the same 
information or complaint.

1 Where the magistrate adjudges the accused guilty upon each charge 
it is not necessary that separate convictions should be drawn up; 
and the lines may be imposed in and by one and the same convic­
tion, which may also adjudge a forfeiture in respect of each offence,

2. Where mi a summary conviction the magistrate imposes imprison­
ment at hard labour on default in paying the tine upon a charge in 
respect of which the law does not authorize hard labour to be im­
posed, the magistrate may return to a certiorari an amended con­
viction omitting the unauthorized part of his adjudication, and ihe 
amended conviction will not Is* had by reason of such variance from 
the original adjudication.

•1. A conviction in due form will not Ik* quashed because it is founded 
upon a minute of adjudication which does not disclose an offence 
in law. if the Court is satisfied upon perusal of the depositions 
that the offence for which the formal conviction was made was in 
fact committed.

•lodgment. 

Meott. .1.
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4. Under Criminal Code, see. SSI), the Cum may adjudicate de novo 
on the evidence given before the magistrate in cases removed by 
certiorari; but the Court should not amend a conviction if in so 
doing it has to exercise the discretion of tin* magistrate.

5. When* a magistrate returns an amended conviction in certiorari 
liroceedings and the conviction is sustained only by reason of the 
amendment costs of the certiorari liroceedings should not be 
awarded against the applicant.

[ItoULKAU, J., May l'/th, 1900.

Htnh'iiiHiit. Application to quash a conviction against one Allied E. 
Whiflin. who was convicted on the 5th July. 1899, of having 
unlawfully sold intoxicating liquor without a license and 
having kept intoxicating liquor for the purpose of sale with­
out a license on the following grounds:

1. That the conviction was bad in law inasmuch as it 
was for two offences. 2. That the said conviction was had in 
law inasmuch as if imposed hard labour in default of pay­
ment of the tine imposed or of sufficient distress. 3. That 
the conviction was had in law inasmuch as it varied from the 
minute of adjudication. 1. That the minute of adjudication 
did not disclose the commission of any offence in law.

The minute of adjudication was in these words: “ It. is 
this day adjudged by the Court that tlie accused Alfred E. 
Wliiiïin he convicted on the charge of selling intoxicating 
liquor and of keeping the same for sale, and that the ac­
cused Alfred E. Whillin lie fined the sum of fifty dollars for 
each offence and the costs of the Court, five dollars and 
thirty-five cents, and in default of payment to two months’ 
hard labour in the guard room at Maple Creek, at N. W. 
Mounted Police."

'flic original conviction provided for distress and sale of 
defendant’s goods, and in default, of sufficient distress two 
months’ imprisonment at hard labour. In the amended con­
viction the provision as to distress and hard labour was 
omitted.

Argiimnit. James Muir, Q.C., for the Attorney-General.
7?. 1i. lien veil, for the defendant.
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[May mil, 1900.] h 
R

Rouleau, J.—tnder s. 102 of c. 80 of the Consolidated 
Ordinances several charges of contravention of this Ordin­
ance may he included in one and the same information or 
complaint, and under see. 106 convictions for several offences 
may be made although committed on the same day. The 
amended conviction returned into Court adjudged “the said 
Alfred E. Whiff in lor each of his said offences to forfeit and 
pay the sum of fifty dollars,” which the Justice of the Peace 
was authorized to do under said sec. 106. Unless there he a 
statutory prohibition several offences and penalties may he 
included in one conviction : li. v. Swallow.1

The second ground of objection has been remedied by the 
amended conviction.

The third ground of objection is that the conviction is 
bad in law because it varies from the minute of adjudication 
inasmuch as the minute of adjudication imposed imprison­
ment at hard labour, which is not authorized by the 
Ordinance, and the amended conviction imposes only im­
prisonment.

1 am of the opinion that in view of sec. 889 of the Crim­
inal Code and the late decisions given in cases similar to 
this, a Judge has power to amend a conviction if it follows 
the adjudication in imposing imprisonment at hard labour, 
while the magistrate was only authorized to award imprison­
ment without hard labour. At all events, according to num­
erous decisions the magistrate has certainly the right to omit 
such an error in his formal conviction. This is what he did 
in this case. Amongst other cases 1 may cite the following, 
which arc very much in point: Reg. v. Harley,2 Reg, v. Rich­
ardson,3 Reg. v. McCay.4

As to the fourth ground, I am of the opinion that this 
ground is not tenable now in view of sec. 889 of the Crim-

1 8 Torn). Hop. 284; *20 O. It. 481; »20 O. It. 514; 423 O. It.
112 ;
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inal Code, wliieli says that “Ko conviction or order marié by 
any Justice of the Peace shall he removed by certiorari, or he 
held invalid for any irregularity, informality or insufficiency 
therein, provided the Court or Judge before whom or which 
the question is raised is upon perusal of the depositions 
satisfied that an offence of the nature described in the con­
viction. order or warrant has been committed, over which 
such Justice has jurisdiction, etc., etc/' This, no doubt, gives 
me the right to adjudicate «le novo on the evidence given 
before the magistrate. But 1 may add that 1 am of the same 
opinion as that expressed in Ex />. Nugentthat the Court 
should not amend a conviction if in so doing it has to exer­
cise the discretion of the magistrate; also that where the 
only penalty authorized has been imposed, but with an un­
authorized addition, the latter may he struck out on amend­
ment after its return under certiorari.

For these reasons this application is refused without 
costs. My reason for not granting costs is that costs of cer­
tiorari proceedings are not usually given where the convic­
tion is a me inted and affirmed in the amended form: li. v. 
High am.'8

Amended am riel inn affirmed.
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I'llK QI KKN V. CHARCOAL.

Criminal law—Evidence—Confegnion—Inducement—Cerson in auth­
or H u—Harden of Itroof—Indian»—Indian agent.

If upon n proposal to give evidence of nil alleged confession the 
question is raised whether it was made by the accused to a person 
in authority and induced by a pr anise of favor or by menaces or 
under terror, the onus is on the Crown to show affirmatively that it 
was not so induced.

Itigina v. Thuni/won,1 Il followed.
An Indian agent, an ex officio Justice of the Peace, under general in­

structions t> advise the Indians of his reserve, who was in fact 
in tlie habit of interviewing Indians of the reserve charged with 
offences with a view to aiding them in their defence, is quoad the 
Indians of his reserve, a person in authority.

Qinrrc, whether a confession by an Indian to the Indian Agent of 
the Reserve to which the Indian belonged would not be a privileged 
communication.

{Court in bank, March 5th. 1897.

Crown case reserved by Scott, J.

lii'flinald Jiimmcr, for the nee used, instructed by the 
Department of Indian Affairs.

T. ('. Johnstone. for Attorney-General of Canada.

[March 5fh, 1S97.]

Wktmork, J.—The prisoner was convicted before my 
brother Scott and a jury of the murder of another Indian 
called Medicine-Pipe-Stem-Crane-Turiiing. The murdered 
man was fourni in a house on the Blood Reserve on the Belly 
River near Fort Maclvod. lie evidently had been murdered 
by some person. The only evidence connecting the prisoner 
with the murder was an admission made by him to Robert N. 
Wilson, who at the time was acting as interpreter to Janies 
Wilson, the Indian Agent, on the Blood Reserve, to which the 
prisoner belonged. After the prisoner was arrested1 on the

1112 L. J. M. C. !KI: I18JKM 2 (j. It. V2: II. :»)*.»: G» L. T.22:
Il W. II. 325: 17 Cox <*. C. «41: 57 J. P. UP.’.

Statement.

Argument..

Judgment.
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barge and while lie was a prisoner lie was interviewed by 
Wilson, the Indian Agent, through liobert X. Wilson, the in­
terpreter, and made the following statement: ‘"1 killed the 
policeman and killed him well. I also killed a boy up the 
river, but I did not shoot the policeman at Lees Creek. Those 
who accuse me crime lie about me. What I have done
I do not deny, I do not hide. I do not like people to accuse 
me of dimes I did not commit.*’ Wilson, the Indian Agent, 
then asked the prisoner, “ Where «lid you kill the boy, inside 
the house or out,” to which the prisoner replied "‘outside.” 
He was then told that the body was found inside and was 
asked if lie did not kill him inside, to which he replied, “No,
I killed him outside.” Mr. Wilson then asked him, “Where 
did you kill the man, near the house or below the house or 
where?” Prisoner replied “ Beyond the house.*’ Prisoner was 
then told that the body was found inside the house and that 
it was believed that the young man was killed there, and he 
was to recollect where the killing took place, to which he 
finally replied, “ Ask my wife, she knows all about it and 
can tell it all to you, my memory is not clear.” The part of 
this admission which it is claimed admitted the murder of 
the Indian man “ Medicinc-Pipe-Stem "* by the prisoner was, 
“1 also killed a boy up the river.” The murdered man was 
about 25 years old: the prisoner is a much older man, and 
the only evidence which pointed to the fact tiiat the prisoner 
had reference to the murdered man was the fact that the 
man was found murdered at the place I have stated, and' the 
following facts testified to by Robert X. Wilson, namely, 
that Indians of the prisoner's tribe are from superstitious 
notions not in the habit of mentioning the names of deceased 
personal acquaintances in ordinary conversation, if they can 
avoid it; that middle-aged and elderly Indians are in the 
habit of speaking of any young man whom they have known 
from boyhood as a boy, and that the prisoner and the inter­
preter both reside on a point on the Bellv River below the

5
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scolie of the murdered man’s death. The evidence of Robert 
N. Wilson as to the admission in question was objected! to. 
Before it was received .Robert N. Wilson, the only witness 
who gave evidence of the admission, testified as follows: 
•• Neither during the conversation nor at any other time be­
fore, did 1, to my knowledge, nor did any one else, make any 
threat or hold out any inducement to him to procure him to 
make a ? in regard to the killing.” On cross-exami­
nation he testified as follows : “At the interview l was act­
ing as interpreter to Mr. Wilson, the Indian Agent. In the 
first instance the interview was between Mr. Wilson and the 
prisoner through me as interpreter. 1 do not remember the 
opening of the conversation. 1 did not ask him about the 
shouting. I do not remember telling him that he need not 
be afraid, as we were not policemen. As far as I can remem­
ber any statement he made was entirely voluntary.” The 
learned Judge then put the following question: “ Assuming 
that prisoner did make any implicating statements, can you 
state from what occurred why he should have made such a 
statement.” Answer: “ I think it was because he was in 
the boasting mood at the time.” The learned Judge then 
put the following question : “ From your " "go of
Indian character can you state whether they are in the habit 
of boasting of acts which were never committed by them?” 
Answer: " I would say they arc not.” The evidence was then 
admitted subject to objection, by which I mean the counsel 
for the prisoner still pressing his objection.

After the evidence was admitted, Robert N. Wilson in 
cross-examination testified as follows: “ I was rather sur­
prised when he started on the subject of his crime, as they 
had no connection with the previous subjects. If Mr. Wil­
son had said anything to him to induce him to speak about 
his crimes I would have remembered it. I do not remember 
whether he stated why he had1 killed the Indian, but I would 
not swear that he did not make any statement as to his mo-

•ludgniMtit. 

\V*-tinor**, ,1.
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•lu.lgini iit. tjVC8/’ Afl«*r 1 lie admission was received, James Wilson, the 
kV«*tiiion*. .1. Indian Agent, was calhnl and examined by the Crown, and 

testified as to what ocvurml at the interview in question as 
follows: “I am instructed to net as legal adviser to Indians 
under my jurisdiction. As a rule J always tell them that l 
am here as their adviser to help them. 1 remember being in 
the gnard room and having a conversation with prisoner 
through Mr. Robert Wilson as my interpreter. 1 heard his 
evidence with reference to that conversation and what took 
place there. I believe that he faithfully interpreted between 
us. 1 am not prepared to say I did not hold out any threats 
or inducements to get the prisoner to make a statement. 1 
am not prepared to contradict him when lie says that no 
threat or inducement was held out, and the prisoner's state­
ment as to killing was a voluntary one.*’ On cross-examina­
tion he stated : “ I as a rule always look after the defence 
of Indians of my reserve who are charged with offence*. 
They all understand that I do that. They have been repeat­
edly told so. When necessary to retain advocates to conduct 
such defences I have always assisted them in the defence 
and in procuring evidence. I always interview the accused 
before the trial if possible. I make a rule to tell Indians 
so charged that what they tell is to their benefit to assist in 
their defence. 1 do not remember whether I told prisoner 
that at the time of the interview at which Robert N. Wilson 
acted as interpreter. 1 procured the interview for the pur­
pose of assisting him in his defence.”

At the close of the ease the counsel for the prisoner ap­
plied to have the evidence of Robert X. Wilson as to the ad­
mission struck out. which tin? learned Judge refused. The 
learned Judge reserved three questions for the consideration 
of this Court ;

1st. Whether the admission was properly received ?
2nd. If properly received whether from what subse­

quently appeared it should have been struck out?
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3rd. Whether the evidence is sutlicient to support, the 
conviction?

1 mu of opinion that the evidence should have been 
struck out. The authorities are abundantly clear that an 
admission of guilt made by a party charged with an o(Teuco 
to a person in authority under the inducement of a promise 
of favour or by menaces or und'er terror, is inadmissible. This 
is so clear that; it does not require authority to be cited in 
support of it. Whether if the promise or threat is made by 
a person not in authority that is sufficient to reject the admis­
sion it is not now necessary to decide, because T am of opinion 
that James Wilson, the Indian Agent, was quoad the Indians 
on his reserve a person in authority. In the first place he is 
appointed by the Governor in Council to carry out The 
Indian Act (K. S. C. c. -13) and the Orders in Council made 
under it (see s. 8, s.-s. 3 of that Act), and in the second 
place he is ex officio a justice of the peace : see 53 Vic. 1900 
c. 29, s. 9.

Assuming the rule which provides that such admissions 
to persons in authority should not be admissible if made 
under the inducements mentioned to be sound in principle 
(and the contrary cannot be now held), 1 cannot conceive of 
a case where it ought to be more strictly insisted on than as 
between an Indian and the Agent of his reserve. These 
Indians are, for the most part, as we who reside in the Terri­
tories knowr, unacquainted with the English language, or but 
imperfectly acquainted with it. The rules and prinicples of 
British law, or upon which it is administered, are not familiar 
to them, and when a serious matter arises such as has arisen 
in this case, they must be largely dependent upon the Indian 
Agent who is over them for assistance and guidance. So 
we find it stated in evidence in this case by James Wilson, the 
Indian Agent, that he is instructed to act as legal adviser to 
Indians under his jurisdiction, and that he always interviews 
the accused before the trial if possible. I do not wish to be

.liulgiui-iit. 
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understood as holding tliat communications made by an 
Indian to the Agent under such circumstances arc privileged. 
It is not necessary to hold that for the purposes of iliis vase, 
and 1 therefore express no opinion on that question. Hut I 
do most unhesitatingly hold that a confession made to such 
an Agent under the inducement of a promise or of a threat 
or menace is not admissible. The character of the induce­
ment to render the admission inadmissible may he of a very 
-light character. An admission obtained under the follow­
ing inducement, “ You had better tell the truth, it may he 
better for you,” was held inadmissible: 11 eg. v. Fennell.2

It was urged, however, that in this case no positive evi­
dence that an inducement was offered was proved. This is 
true. Hut while 1 do not rule that if an admission of the 
accused is admitted in evidence without the question being 
raised whether it was made under some inducement or 
threat. I do hold that if that question is raised, the burden 
of proving that it was not made under an inducement or 
threat, is on tin1 Crown and not on the prisoner. This ques­
tion was discussed in a very recent case in England, decided 
in 1893, Reg. v. Thompson' in which Cave, .1.. giving the 
judgment of the Court, lays it down that it is the duty of 
the prosecution to prove ‘‘in case of doubt that-the prisoner's 
statement was free and voluntary,” and in concluding his 
judgment, referring to the evidence on which it was sought 
to put in the admission, be says: “ In this particular case 
there is no reason to suppose that Crewdten’s evidence was 
not perfectly true and accurate, but on the broad, plain 
ground that it was not proved satisfactorily that the confes­
sion was free and voluntary, 1 think it. ought not to have 
been received.”

So that in this case I say that in view of the testimony 
given by James Wilson it was not proved satisfactorily by

■fit) L. J. M. C. 12(1: 7 Q. R I). 147: 44 L. T. 087 : 29 W. R. 
742; 14 Cox. C. C. 007; 43 J. P. 312.

4
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die testimony ol‘ Robert N. W ilson that 4 lie con ! ess ion was 
free and voluntary, and therefore the admission ought to " 
have been struck out. 1 will not repeat the evidence which 
1 have quoted beyond this, that James Wilson swore that he 
made it a rule to tell Indians so charged that what they tell 
is to their benefit, to assist in their defence, and that lie is 
there us their udv^er to help them. Now, while there is no 
positive evidence that this or anything to that effect was 
stated to the prisoner in this case, it is not to my mind satis­
factorily established that it was not, and the onus of estab­
lishing this is on the Crown.

Itohert Ni Wilson swearing that he does not remember 
ibis and he does not recollect that, is not f In
my opinion Itohert X. Wilson’s testimony on cross-exam­
ination that if the Indian Agent had said anything to 
the prisoner to induce him to speak about his crimes he 
would have remembered it, will not help the Crown for 
two reasons. First, because his previous evidence shews 
that his memory as to what took place is not very 
accurate or reliable, and in the second place, what 
would in law he an inducement might not strike the Wilsons 
as such. 1 do not wish to bo understood as drawing too close 
lines around the question of the admissibility of such admis­
sions beyond what is laid down in Reg. v. Thompson.1 But. 
in this case, in view of Mr. James Wilson’s evidence as to hi< 
usual course in such cases and Mr. Robert Wilson’s want, of 
memory or rather want of positiveness, I am of opinion that 
the Crown failed to establish satisfactorily what was neces­
sary to allow the evidence of the admission to remain on the 
Judge's notes.

As without this admission there was no evidence to con­
ned the prisoner with the murder, the conviction must be 
quashed. It is not. therefore necessary to express any opinion 
as to the other questions reserved by the learned Judge.

Richardson, Rouleau, and McGuire, JJ., concurred.

^282

8879



14 mtitiToniKs law i;i:roiM's.

Statement.

Argument.

Judgment.

| VOI .

AH M,TON v. BANK OF AlOMTRFAL.

Appeal Security fur conta — Special circumstances — 1‘overty—Ex­
tension of time.

Tin* Judicature Ordinance No. ti of 1803, s. 5U4, us amended by 
Ordinance No. 7 of 1805, s. 7. provides that: “No security for 
costs shall he required in* applications for new trials or appeals or 
mutions in the nature of appeals, unless by reason of special circum­
stances such security is ordered by a Judge upon application to be 
made within fifteen days from the service of the notice of motion, 
application or appeal.*’ •

The defendants succeeded at the trial.
The plaintiff served notice of appeal, and at the expiration of 37 days 

obtained an <-r parte order extending the time for tiling the appeal 
books. This order was obtained upon an affidavit of the plaintiff 
to the effect that owing to poverty he had been till then unable 
to procure sufficient means to meet the cost of printing. On the 
foil >wing day the defendants took out a summons to extend the 
time for applying for security for the costs of appeal, and for an 
order for security. The defendants’ application was founded upon 
the plaintiff's said affidavit, and a further affidavit to the effect 
that the sheriff was prepared to return " nulla bona ” the execution 
against the plaintiff" for the taxed costs of the action, 
t Now Judicature Ordinance C. O. 1808 c. 21, It. 502.

On a reference to the Court in banc, it was
Held, ft) that, inasmuch as the defendants' delay in applying for 

an extension of time within which to make their application for 
security for costs of appeal had not prejudiced the plaintiff, the 
extension should be granted.

121 That the plaintiff’s poverty was a “ special circumstance” en­
titling the defendants to security for the costs of appeal.

[Court in banc. June 8th, 1897.

Summons on ItulmIf of defendants to extend time for 
moving for security for costs of appeal and for such security 
referred by Richardson, J., to the Court in banc.

Ford doues, for defendant.
John Secord, Q.C., for plaintiff.

\Jnne, 8th, 1897.]
|{ot I.kali, J.—This is a reference made by Richard­

son, J., for the opinion of this Court, whether an order 
should he made extending the time for the defendants !«• 
apply for an order for security for costs under sec. 504 of 
Tim Judicature Ordinance and also for security.
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The material upon which this application is based is the 
plaintiff's poverty, and an application shewing that on 15th 
April, 1897, an execution for costs taxed to the defendants 
in the action had been placed in the sheriff’s hands, whose 
only return if called for of that writ, would he nulla bona.

The section of The Judicature Ordinance under which 
this application is made reads as follows: "No security for 
costs shall he required in applications for new trials or ap­
peals or motions in the nature of appeals unless by reason 
of special circumstances such security is ordered' by a .fudge 
upon application to he made within 15 days from the ser­
vice of the notice of motion, application or appeal.”

One question to decide is whether the “special circum­
stances” ate such as to entitle the defendants to demand 
security for costs.

As the same words “special circumstances” are used in 
the English tiule, as well as in the above section, 1 think that 
our Legislature intended to give to them the same meaning 
and force as the meaning and force given to these words in 
England.

Vn, re Ivory llanlin v. Turner1 it was decided that the 
insolvency of the appellant is prima facie a sufficient reason 
for ordering him to give security for costs, though in some 
cases the Court, may not order him to do so.

In the present case the only evidence we have before us 
is that the appellant is poor and cannot even pay the costs 
of the judgment obtained against him and appealed from. 
There is no other special circumstance alleged and proven.

The case of Farrer v. Lacy, Jlartland <V Co.,2 is in my 
opinion still stronger in favour of the defendants than the 
previous case. An execution was put in, the affidavit filed

1 10 C. D 572: 59 L. T. 285; 27 W. It. 20. *2.8 C. I>. 482: 54
L. J. Oil. SOS; 52 L. T. 58: 55 W. It 205

•I url (ft i lent 
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on behalf ol' tlio respondent staled as a fact that it had pro­
duced nothing, and the deponent went on to say that he was 
informed by the sheriff’s officer that, there were no assets. 
Upon that statement ol* facts, the appellant was ordered to 
give security for costs.

Jn liar I ark v. Athberry? Jksskl. M.R.. said that lie con­
sidered that it was now the settled practice, if the iesp<in­
dent asked for it, to require security for costs to be given 
hv an who would he unable through poverty to pay
the costs of the appeal, it' unsuccessful, without any other 
special circumstances.

In the present, case, as I have already said, there is no 
other circumstance shewn except the poverty of the appel­
lant and his inability to pay the costs already incurred.

The same ruling appears to prevail also in the province 
of Ontario. In the case of Donnelly el <il. v. Ames et ni. * 
it was decided that, when two of the plaintiffs resided airmail, 
and the other two who resided in the province had no pro­
perty exigible under execution, the taxed costs of the Court 
below being unpaid, and execution therefor having been re 
turned nulla bona, the appellants should be ordered to give 
security for costs.

In all the cases cited, 1 fail to see one case where und< r 
the same ciicumslatiees as this case, security was not ordered 
when asked for.

As to the other branch of the case, as the learned Judge 
found that he was “satisfied that the delay in applying was 
owing to the fault of the defendants’ advocates, for which as 
plaintiff's position was not prejudiced, the defend'ants ought 
not to be shut out,” 1 am of opinion that under that finding 
the order might have been made.

My opinion is that the time applied for by the defendants 
should be granted, and the order made that the appellant

* 1!I <’. I». S4 : r,1 !.. .1. Cl,. (Ml: AT, L. T. U02. .10 W. R. 112. 4 17
O. P. R. 100.

5842
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should giw security for costs, and the learned trial .fudge Judgment. 
Rouleau, .1.should he so advised.

W ii'Mukk, Met à i iuk. and Scott, .I.T., concurred.

Itu HAKDsoN, .t.—Tim order will now he made as indi­
cated. Costs will he costs in the appeal to the successful

WEST v. AMES HOLDEN & CO. kt al.

Interpleader Form of issue— Evidence — Fraud Admissibility of 
evidence of fraud—Garnishee proveedinys—II unhand mid wife 
F .rem plions.

In mi interpleader issue lielxveen tin* wife of tin* execution debtor anil 
the execution creditors in xvhicli the queHtion xvas whether tin* goods 
seized by tlu* sheriff were then the property of the wife ns against 
ilie execution creditors, the trial Judge found and the Court in banc 
sustained his finding, that the goods or their purchase price lieing in 
reality the property of the husband, had been fraudulently transfer­
red by the husband to the wife and tlierefire were the property 
of the execution creditors against the wife.

Held. Wktmokk. .1.. dissenting, that notwithstanding the decision of 
the Supreme Court, of Canada in Donohoe v. Hull.' evidence of 
fraud as affecting the question of property was admissible on the

Her RimAKliso.x and McGuire. JJ.. the decision of the Supreme 
Court of Canada in Donohoc v. Hull,1 was not applicable : it was 
not intended or contemplated to apply where, as in an inter­
pleader issue, the question is whether or not a sale or transfer of 
goods is a mere sham or device to defeat execution creditors.

Her Scott. J. The decision of the Supreme Court of Canada in 
Donolior v. Hull.' extended only to pria •veilings by way of attach­
ment of debts, in which, in order to enable the judgment creditor to 
succeed, it must appear that a debt exists for which the judgment 
debtor might have brought an action against the garnishee.

Fraudulent transfer of exi ins discussed.
fCourt in hone. December tlth. 1H97.

24 a. c. it. its:
VOL, III. T. !.. RKl'TS.—2 +
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Trial of nil interpleader issue at ('algarv before Rov-
LKAl". .1.

The formal issue was as follows:

Man Jane West allinns and Ames Holden X Co. and J. 
W. Re: k X Co. deny that certain goods and chattels, to wit: 
the goods which were in a certain store building situate on 
iots 3 and 1 in block 1. Jnnisfail, plan !.. in the Judicial Dis­
trict aforesaid, and on the 5th day of March, 1 Stiff, seized in 
execution by the sheriff of the Northern Alberta Judicial 
District under the two several writs of fieri facias issued out 
of the Supreme Court of the North-West Territories North­
ern Alberta Judicial District, the 2nd day of April, 181)5, 
and on the 20th day of August. 1805, respectively directed 
to the said sheriff, for the having of execution of two several 
judgments of that Court recovered by the said Ames Holden 
à Co., and ,1. W. Reck X Co., respectively, against one («. W. 
West, were, or some part thereof was, at the time of the said 
seizure. th<‘ property of the said Mary .lane West as against 
the said Ames Holden X Co., and J. W. Reck and Co.

C. C. McCavl, Q.C., for the plaintiff.

r. McCarthy, Q.G., for the defendants.

| February 27th, ZS97.J

JinvLKAV, J.—This is an interpleader issue. The ques­
tion to be tried i* whether at the time of seizure by the 
sheriff undvr the writs of //. fa. in the suits of Ames Holden 
tf- Co. \. I». IV. Weal and ./. IV. IWIt if <'«. v. (i. IV. lied, of 
the goods so seized, the said goods were the property of the 
claimant Mary Jane West, against the said Ames Holden X 
Co., and ,1. W. Reck &■ Co., execution creditors.

For the purpose of applying the law to. this case, it is 
important to review the facts.
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Un the 3rd Oetohcr, 1891, the Calgary Hardware Co. 
ut n- in possession of ( i. W. West’s stock-in-trade which they 
had bought at. a sale under a chattel mortgage to one 
Sharpies. On that day the Calgary Hardware Co., sold the 
stock-in-trade to Mary .lane West for the sum of $800, and 
she continued to carry on the business under the name and 
>iylv of ” The Ranchers’ Supply Store.” It appears by the 
evidence that Mrs. West got about $100 from her husband 
to enable her to purchase the said goods from “ The Calgary 
Hardware Co.” lie gave her besides the building in which 
the store was kept, and which Mrs. West herself values at 
about $500. Afterwards Mrs. West removed that building 
to her lots in the new townsite.

I"jion this statement of facts, can the plaintiff claim 
ihe-c goods as her own property separate from her husband ? 
I cannot find any law to sustain such contention. The 
Ranchers’ Supply Store was purchased with (». W. West’s 
money. He dispossessed himself of everything in favour of 
his wife, although he was heavily indebted at the time to 
several creditors, and out of the proceeds of the said goods 
Mrs. Wet removed the house which her huslmud made her 
a present, of. and improved the same, and afterwards got a 
hum of $1,000 on the property. There is no doubt that 
under this issue G. W. West’s creditors cannot claim the lots 
and the building; but I am of opinion that they can claim 
the goods seized as being the goods of G. W. West, because 
they were originally bought with his money, and with the 
proceeds of the original goods. 1 do not see how 1 can apply 
Ordinance No. 20 of 1890 (respecting the personal property 
• •f Married Women) to this case. If 1 did it would he suffi­
cient in the future for a man to give all his property to his 
wife and refuse to pay his creditors. Such gift would he illegal 
in itself quoad his creditors, and a man cannot shelter him- 
"‘lf that way and refuse to pay his just (tehts. I do not

•I mlgmwit 
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think tliv case Ihmohui' v. Hull1 goes so far as to say that on 
an interpleader issue of pro|ierty or no property it cannot In* 
shewn that a party has transferred his goods and chattels 
for the purpose of sheltering himself from the payment of 
his creditors. That ease held that in the vase of a *nt
transfer of land, the Supreme Court of the Territories, 
though exercising the functions and possessing the powers 
exercised and possessed hy a Court of Kcpiity. could not, in 
these statutory proc«t*dings, grant relief; that that could her 
obtained only hy a suit in ecpiity.

In this vase the question is not one of setting aside a 
conveyance of land, hut whether the goods now seized are the 
goods of the claimant or the goods of the execution debtor. 
Under the evidence I must necessarily find that the goods 
were the goods of the execution debtor and uphold I ho 
seizure» in this ease.

The judgment of the Court will he therefore in favour 
of the defendants, and the plaintiff's claim is dismissed with 
costs.

Krom this judgment the plnintifT in the* issue, Mrs. West, 
the claimant, appealed.

The appeal came on to he heard* on June «tii, 1SÎ»«.

r. MrCurlhif, (J.C.. for

./. It. Sinilh. for respondent.

| Devvmhrr I Ilh. ISU7.\

Wktmukk. .1.—Taking the whole evidence in this case 
into consideration I think there* was ample to warrant the 
learned trial Judge • n finding that there was a covinous and 
fraudulent scheme on the part of the plaintilf and her hus­
band to purchase the stock in trade for The Handlers Sup­
ply Store, with her husband's means and property, and to

B+D
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vnrrv on the business initier her name us nominal owner so 
as to hinder the husband's creditors ; that under such scheme 
the stock in trade was accordingly purchased and the busi­
ness tarried on. bul that as a mutter of fact the business was 
the business of the husband, and the stock in trade his. This 
j». as 1 conceive, what the learned trial .Judge found in effect. 
If, however, I am in error as to his so finding, that is the way 
t he testimony impresses me, and 1, as a member of this Court, 
■so find, as 1 am at liberty to do under sec. 50V of The .Judi­
cature Ordinance. Fraud seems to have been in the minds 
of these jK-ople from the very commencement of the trans- 
av-lions relating to the matters in question. For some time 
jireviens and down to some time between the 1st of August, 
and the 1th October, 18V I, the husband had been carrying 
mi business in the building hereinafter mentioned and with 
a stock in which was comprised the stock, etc., purchased 
from the Calgary Hardware Co., as also hereinafter stated.

I he husband was indebted to the defendants in this issu.t 
and to others, and was either insolvent or had it in his mind 
to defeat his creditors, it is immaterial which. The build­
ing at this time was located on some lots belonging to the 
husband in what is called the old townsite of Innisfail. One 
Sharpies had chattel mortgages on the stock in trade in this 
building and on the book debts. Some time in August, 18V1 
(just what time in August does not appear), West, the hus­
band, went to the coast, and just about the same time the 
fraudulent scheming of himself and his wife commences. 
Wi-st, when he started for the coast, must have been aware 
t hat the beginning of the end of his business was approaching. 
Ili'fore he left he gave his wife his promissory note in lier 
favour and antedated it several years. There was no valu­
able consideration given for this note (1 will refer hereafter 
i" the consideration moving from the wife to the husband, 
which was attempted to he set up as supporting all these 
transactions and transfers between them.)

•ImlgniMiit. 
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Tin* wile, the plaintiff in this issue, brought an action 
against her husband on this note. This action, as ap­
pears b\ the recital in the chattel mortgages from 
West to the plain li If, was commenced on the 24th 
August, 181)4, and the very next day, if the chattel 
mortgage is correctly dated of the day it was executed, West 
ga\e the plaintiff this chattel mortgage on the building in 
question and the stock in trade, and hook debts therein, to 
secure the amount to recover which the action was so 
brought, and which is represented in such mortgage to have 
been $1,0(59. Now all this was a collusive sham and a })re­
tenue. This mortgage professes to he made subject to two 
mortgages to Sharpies and one to the Calgary Hardware Co. 
The mortgages to Sharpies and the Calgary Hardware Co. 
were not pm in evidence, hut J gather from the general evi­
dence that they only covered the stock in trade, hook debts, 
and shop fittings, and d'id not cover the building in question. 
It is also worthy of mention that although the chattel mort­
gage to plaintiff is dated 25th August, 1894. the affidavits of 
bona /ides and of execution are not made until 25th August, 
1895, and the plaintiIT swears that she cannot give any ex­
planation about the document. Such proceedings, however, 
were had, that the Calgary Hardware Co., who apparently 
had a mortgage subsequent to both of Sharpies* mortgages, 
were, on the 1th October, 1894, the owners of the stock in 
trade and book debts, etc. .lust exactly when, and how, they 
became such owners does not. appear, but that they were then 
owners is not questioned. On this 4th October the Calgary 
Hardware Co. sold the stock in trade, fixtures, and book 
debts to Mis. West, as expressed in the hill of sale, for $800, 
for which Mrs. West gave what was equivalent to $396.58 in 
cash, and to secure the balance gave a mortgage for $600 on 
such stock in trade, book debts, and fixtures, and imme­
diately commenced business with such stock, etc., under the
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naine of “The Handlers' Supply Store,*’ •» the building in 
question, and while it was situate on the husband’s lots in ^etnmre, .1 
the old townsite. The $396.56 paid for this purchase was 
the pro|H-rty of West, the husband, and was the nucleus of 
the purchase of the stock in trade of the business of The 
Handier»’ Supply Store.

The mortgage to the Calgary Hardware Co. was paid out 
of the proceeds of that business. The purchase of the stock 
in trade, etc., front such company was negotiated bv West, 
the husband, and the business was practically entirely car­
ried on by him, and the plaintiff had very little, if anything, 
to say or do about it. Nothing further took place until 
some time in July or August, 1895, when, as 1 infer from 
the evidence, it was considered advisable to increase the stock 
or buy new stock, and as a matter of course the question of 
raising the ways and means to procure such stock had to be 
devised. About this time, as 1 also infer from the evidence,
West arranged with the townsite trustees of the new town- 
site of Jnnisfail to obtain a transfer of lots 3 and 4 in block 
*vM in the new townsite, in consideration of a house being 
built on such lots.

West swore that this bargain was made by the plaintiff 
with the trustees. The plaintiff swore that it was made by 
her husband. 1 have no doubt that the plaintiff’s evidence 
on this point, is correct. But at the same time 1 have no 
doubt that the arrangement was that the title when made 
was to be in the name of the plaintiff; that was a part of the 
scheme. This arrangement then having been made, they 
proceeded to remove the store building from where it stood 
«ni West’s lots to these lots in the new townsite. But before 
doing this the idea was conceived of getting the right of 
property in this building in some way vested in the plaintiff, 
and it is set up that West made a transfer of this building 
to the plaintiff. The plaintiff swore that this transfer was
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nirt<lv. she thoughl. in ,1 uly. 180-1. West swore, and in this l 
believe lie was eorreel. 1 liât it was made about July or 
August. I ML',, just about the time, as J infer, that the ar­
rangement for the transfer of lots .‘I and I was made with the 
townsite triMees. 'this transfer of the building was made 
verbally: there was no deed or written transfer, and I 
strongly su>peel that the only transfer there ever was, was 
that the building was moved from the husband’s lots in the 
old tow limite to bits II and1 I. Anyway the husband's pro­
perty, the building in ipiestion, was taken for the purpose of 
carrying out the arrangement with the new townsite 
trustees which formed the consideration of the transfer of 
tin lot'. True, some additions were made to it when it got 
placed on those lots, but they were made with the proceeds 
of the business.

The building being got on the lots and suitably fitted up, 
which must have taken a little time, the scheme becomes 
perfect, and they consider that they a re in a position to 
raise money on it t<> put into the business, and call it the 
wiles money. It is claimed that this building was exempt 
from seizure under execution. Assuming that to he the ease 
it would he very dangerous to raise money on it and put it 
in the business, so long as it remained the husband’s pro­
perty and was located on his land, because the property 
purchased with the money so raised and put in the business 
might not he exempt from seizure, and in that case the 
whole capital put in the business would bave been the hus­
band's. seeing that the $,‘10(1.58 which made the first pay­
ment for the original purchase of the stock was the 
husband’s. So the scheme of putting the lots in I he new 
townsite in the plaintiff's name and 1 muling the store over 
there as her property, together with wlmt remained of the 
stock, is conceived. The building was got over there some 
time in September. 1805, and as soon as practicable after
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iliai, namely, on 28th October, 1895, a mortgage is executed 
I,, The Canadian Mutual Loan and Investment t'o. by the 
plaintiff, and $1.000 raised thereon, with which additional 
stock was purchased and put into this business with what 
remained of the old stock, and so the business c 
until this stock is seized by the sheriff in March, 189Ü, 
under the executions of the defendants and others. It was 
attempted to ho shewn in evidence that there was a consid­
eration moving from the plaintiff to her hus , to support 
as well the giving to her the $397.33 as the transfer of the 
building and the note on which she the suit
against him and obtained the chattel mortgage from him to 
her, namely, some money she let him have, as was alleged, 8 
or 9 years before the trial. But the evidence as to this 
was of such a character that the plaintiff’s counsel had to 
admit at the argument that these transactions were entirely 
voluntary. In fact he covers the whole matter in his factum 
as follows: “The plaintiff does not attempt to justify the 
gift of $398.58 or the gift of the house to her on the ground 
of any debt, being due to her by her husband. At most she 
says there was a moral obligation, and the appellant 
admits for the purposes of this issue that these transactions 
were entirely voluntary.” The question that is raised under 
this state of facts is simply this, can a man in insolvent 
circumstances or with the intention of defeating his 
creditors purchase a stock in trade with his moneys and by 
moneys raised out of his property, and pay what remains 
unpaid by such means out of the proceeds of the business, 
manage and conduct the whole business himself, make his 
wife a mere figure-head as the nominal owner of the busi­
ness. and successfully contend that the business is hers, and 
not his, simply because he has induced some persons to give 
credit to her, and not to him, for some of the stock put in 
the business, and so defeat his creditors? I am of the 
opinion that he cannot.

VOI.. III. T. I,. liKPTH. -2<l
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And 1 am further of the opinion that if he cannot mani­
pulate his property himself to raise the means to put in such 
business and secure it from his creditors, he cannot merely 
as a device by transferring the property to his wife use her 
as a means of doing indirectly through her what he could 
not do directly himself. And I think that is just what West 
at tempted in this case. The case principally relied on in 
this branch of the case is The Dominion Loan and Invest­
ment Co. v. Kilroy.2 In that case no part of the husband’s 
means was put, in the business, and the stock was sold en­
tirely on the credit of the wife. It is true that the judg­
ment of Cameron, C.J., in the Court below may appear at 
first sight to go a long way in support of the plaintiff’s con­
tention, but I doubt if even he would have supported the 
defendant’s claim in that case if the facts had been such as 
I have found them to be in this case. The judgments of 
some of the learned Judges of Appeal dwell on the fact, 
that the husband’s money did not go into the purchase. 
Burton, J.A., referring to transactions of a similar char­
acter is reported as follows: “There is always the risk of a 
jury finding that the transaction is colourable and the 
moneys advanced by the husband; that is a risk to which 
she may be unfortunately exposed.” Patterson, J.A., is 
reported: "Can it be held that the husband purchased them 
and took the title from the wholesale dealers? The evidence 
is that they were sold to the wife, the husband acting as her 
agent, but paying no money of his own and not pledging his 
credit.” I think that these remarks just, murk the distinc­
tion between the two cases. In this case the transaction was 
colourable, and the money practically paid by the husband, 
and was his own money. It was urged that the building on 
which the $1,000 was raised was exempt from execution, 
and that being so exempt the husband could give it away

1 14 O. It. 4<lR; in upponI. If» O. A. It. 4S7.
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and it could not be followed by creditors. 1 think that is '' 
true as a general proposition, and if this building had been " 
lima fide given to the wife, the creditors could not follow it. 
But when the gift was not bona fide, but was made as I have 
found in this case as a mere device to enable the husband to 
do through the medium of his wife what he could not do 
himself, that is to raise money for his own purposes so that 
his creditors could not follow it, 1 am of opinion that the 
transaclion constitutes a fraud against which the Courts 
will relieve the creditors, and I do not think Ordinance No.
20 of 1890 helps the plaintiff in the least. I admit that the 
provisions of that ordinance are of a very broad and sweep­
ing character; at the same time I am of opinion that it is 
not so broad as to enable the husband to use the wife to 
perpetrate a fraud with impunity.

While I have reached this conclusion and have thus ex­
pressed my reasons for agreeing with my learned brethren 
that this transaction is a colourable and fraudulent one as 
between the plaintiff and her husband, 1 am of opinion that 
the defendants cannot succeed in this appeal in view of the 
diape in which the issue herein is framed. The issue 
directed and on which the parties went to trial herein was 
simply to determine whether the property in question or 
some part of it was at the time of the seizure by the sheriff 
“ the property of the said Mary Jane West as against the 
said Ames Holden & Co. and J. W. Peck & Co.” This is 
the form in which interpleader issues are usually drawn. 
The form is that prescribed by the English Kules of Court. 
But no question of fraud is alleged, and that being the case 
I find myself unable to get over the effect of the decision of 
the SupremS Court of Canada in Donohoe v. Hull.' That 
was an appeal from the judgment of this Court. The pro­
ceedings in which the appeal was taken was an issue 
ordered in a garnishee matter and the issue settled was in 
effect this, “ was the purchase money in Milward’s hands

ilglUPllt. 
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.iivigimiit. }|1(1 of Dunolioe’s judgment creditors as against Mrs.
xvitini n . .1. |)uiinh(i(«?“ Sen p. 691. This Court had decided the trans- 

ad ion by which Mrs. Donohue acquired the property from 
the sale of which by her the money sought to be attached 
accrued, to be fraudulent as against her husband’s creditors. 
The Supreme Court of Canada held that it was not fraudu­
lent. J do not wish to be held as criticizing that judgment 
in the slightest respect. No doubt it lays down the law cor­
rect ly, and anyway I and this Court are bound to follow it. 
and the principles of law therein enunciated. At page 692 
Skügkwh K, .1.. who delivered the judgment of the Court, is 
reported as follows: “The issue raised was property or no 
properly. The issue upon which the case was decided upon 
appeal was fraud or no fraud, and that, too, notwithstanding 
the universal rule that when an action is brought with the 
express purpose of setting aside a settlement there must be 
an allegation in the statement of claim that the settlement, 
is fraudulent” (then he cites a number of cases in support 
of this and proceeds): “I entirely agree with the trial Judge 
in the view that the whole inquiry as to the circumstances 
under which Mrs. Donolmc became possessed of the pro­
perty in question was irrelevant—foreign to the issue agreed 
upon by the parties.” At pages 696, 697, and 698, after dis­
cussing the powers of this Court to give equitable relief, and 
deal with equitable rights in an issue such as was then under 
discussion, and referring to the fact that the execution 
creditors in that case claimed that ‘"on general equity prin­
ciples the money was theirs,” the learned Judge proceeds : 
“ The patent answer surely is, The money may be yours, but 
equity has devised a machinery to determine that. Bring 
your suit in the ordinary way. File your bill. Join all 
necessary parties. Bring in the husband, lie has a right to 
shew that his wife’s property shall not he to
pay his debts. Bring in the custodian of the fund. He has 
a right to insist that the money in his hands is paid to the

^25217
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proper party. Ilring in all persons claiming under the wife ’’ 
ami oilier parlies in interest. Let the issues he defined and " 
a trial mi those issues ho had, and so let equity prevail. 
Thai, as 1 understand it. is equity. It is upon principles 
mhIi as these that Courts of Equity act. Thus is tho 
Supreme Court of the Territories, hound as it is to admin­
ister equity, to act. To dismiss this appeal would he to give 
to the Court a jurisdiction and authority hitherto unassorted 
l.v any Court of Equity, whether in England or here.”

What J have quoted as thus laid down is the unanimous 
judgment of that Court, and is, as 1 understand it, as 
equally applicable to the issue now in question as it is to the 
issue then under consideration. No fraud is charged in this 
issue. I conceive under that decision it could not h< charged 
in an interpleader issue, hut relief must he sought in a suit 
brought in the ordinary way. The husband is no party to 
this issue. The issue of fraud or no fraud1 is not defined. 
The interpleader proceeding is statutory and interlocutory, 
and I feel an especial difficulty in getting over this decision 
in view of the fact that the title on the records to the lots of 
land, and of course the building thereon on which the $1.000 
was raised by mortgage, is vested in the wife, not by convey­
ance from her hushtuid, hut from a third person, and in that 
respect closely resembles the state of a Hairs in Ihuohoe \. 
Hull.1

It is alleged that the portions of the judgment of Skihjk- 
wick, ,1., which I have quoted were not necessary for the 
decision of that ease. That, is an argument that may pos­
sibly be addressed to the Supreme Court of Canada. It is 
enough, T think, for this Court that the questions discussed 
were raised in the case and decided, and I, for my part, 
would have great hesitation in refusing to he hound by a 
principle of law laid down by the unanimous judgment of 
the highest Court in the land.

tllK'lf, .1.
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For this reason and this alone 1 am of opinion that this 
appeal should he allowed, the judgment of the learned trial 
Judge reversed, and judgment, entered on the issue for the 
plaint ill* with costs, and the plaint ill’ to he allowed the costs 
of this appeal.

McGuire, J. (read in his absence by Him ardsun, 
J.).—This is an appeal from the judgment of Mr. Justice 
Bouleau. The issue before the trial Judge was one raised 
upon an interpleader order. The respondents lmd seized 
certain goods under executions against George W. West. 
The appellant, the wife of the execution debtor, claimed said 
goods ns hers, and the issue to be disposed of was whether, 
at the time of the seizure by the sheriff, the goods were the 
property of the claimant, the present appellant, as against 
the execution creditors.

There does not seem to he any substantial dispute as to 
the facts. G. W. West had been carrying on business as a 
merchant and had become unable to pay his debt*—had be­
come practically insolvent. The re* ' s were creditors 
of his. West had given a chattel mortgage to one Sharpies, 
who thereunder sold West’s goods and stock in trade to the 
Calgary Hardware Co., who were in possession as owners on 
the 3rd October, 1894. On that day, it is claimed by the 
appellant, that she ased the said goods and stock in 
trade from the Calgary Hardware Co. There is no doubt 
that the purchase was made in the name of Mary Jane West. 
The terms of the purchase were a present payment of $390.58 
and a chattel mortgage on the goods and stock in trade so 
sold, for $000, the balance of the purchase money. This 
mortgage was given by Mary Jane West. The payment 
down of $390.58 was made up of cash and cheques, which 
Mrs. West had received from her husband. Mr. West went 
with his wife to Calgary to arrange the purchase, and he 
carried down the $390.58, having, as he said, “ got them
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from his wife to take down for her.” This payment and the •'""tf"-*"- 
mortgage on the goods themselves made up the considéra- •x,L,'ni" • 
lion for the sale. Mrs. West did not put a dollar of her own 
into the purchase. True, she entered into a personal liabil­
ity hv giving the mortgage, but it is not improbable that the 
Calgary Hardware Co. considered1 the security on the goods 
as ample for the balance of the price. Thereafter the busi­
ness was conducted, ostensibly at least, as that of Mrs.
West, her husband acting as her manager, and in fact carry­
ing on the business. Mr. West says in his evidence that “the 
Calgary Hardware Co. were paid out of that business,” 
which would seem to mean that the mortgage money was so 
paid. If so, Mrs. West never paid anything for the goods 
or stock in trade. There is no evidence that she had, in fact, 
any means of her own. Her husband owned the building in 
which he had carried on business, hut in his generosity, find­
ing himself unable to pay his honest debts lie not only gave 
her the $31)0.58 with which to purchase these goods, hut he 
also gave her this building and it was moved to some land 
which was given to her by the townsite trustees in consid­
érai ion of putting a building thereon. This building was 
the one she placed thereon. She took little or no part in 
the business, which was carried on by her husband, osten­
sibly at least, as her manager.

It seems to me that the inference drawn by the trial 
•lodge from the facts in evidence as to the ownership of the 
chattels in question was quite justified. Here is a man who 
is heavily in debt; all his property except the building is 
sold out by one of his creditors. But he still has some $400 
of cash and cheques. These, he tells us, he gave to his wife 
for no reason that lie can assign, as he admits. But he also 
makes her a present, of the building and assists her to move 
it over to certain lots presented to her by the townsite 
trustees. She and he on 3rd October, 1894, go down with
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•$ I VU, which I mil unquestionably liven his, and I he purchase 
is made. Was this anything Iml a colourable proceeding >o 
far as the purchase was in tin* name of the wife? instead of 
having in his own name, in order to his creditors, he
adopts the by no means original device of buying in bis 
wife's name. The only thing of any commercial value given 
in payment is money and cheques belonging to him. True, 
she gave a mortgage on the goods purchased. The price was 
some $WMi. The paid represented a very substantial 
proportion, about -10 per cent., of that sum, and the Cal­
gary Hardware Co. doubtless considered themselves safe in 
taking a mortgage upon the goods for the balance. The 
personal covenant in the mortgage given by Mrs. West could 
hardly he deemed as of much value. It seems to me that the 
transaction was really and in fact a purchase by (1. W. 
Wot and with his own money, and that his wife's interven­
tion was merely a matter of form—a mere device to protect 
the goods from the creditors. (I. W. West carried on the 
business as a matter of fact just as if lie were the nominal as 
well as real owner. True, the business went under the style 
of The Handlers* Supply Store," and Mr. West posts as 
the manager of his wife. It is urged that there is no reason 
w hy a wife may not employ her husband instead of a strange! 
to manage her business. That is true, but the difficulty here 
is that the business was never in fact the wife's, and1 to my 
mind the whole transaction, by which she became the nomi­
nal owner, was merely a device—a pretence—the goods 
never were liers—the business never was hers. Suppose Mr. 
West, instead1 of using bis wife, had handed the $d00 to the 
man w ho swept out the store, and arranged that the purchase 
should be in the name of the servant who never put a dollar 
<>f his own into the business, and, in fact, bad not a dollar 
to put in it except what was banded him by bis employer for 
tin purposes mentioned, would anyone seriously say that, the 
business could be deemed that of this hired man. The trial

4
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J tulgv lias collie lu I lie conclusion that I lie business w as never •'inliniitiit. 
in lad that of Mvs. W est, lull was really her husband's, and •••••*** •* 
that the purchases of subsequent goods, though made ill the 
name of Mrs. West. were really by (1. W. West. This is, as 1 
understand his judgment, the inference he drew from all the 
fails before him, and I am not to say that he was
wrong—in fact if in his place I would, I think, have come 
to the same conclusion.

I think the appeal should be dismissed with costs.

Ih< it a k list in. J.—With the judgment of McGuire, J., I 
agree. In I lit absence of my brother .1 utlge McGriRK, and as 
concurring in bis judgment, I think it but right to explain 
why no reference is made in his judgment to the ease of 
Ihnn hop v. Hull' in the Supreme Court of Canada. It was 

between us before lie left for the north, and we 
arrived at the conclusion that the principle laid down in that 
judgment was not intended or contemplated to apply where 
as in n matter like this of interpleader, the question wa> 
whether or not the sale or transfer of goods set up was a 
mere sham or device to defeat execution creditors; we arrived 
practically at the sine conclusion as my brother Wet moke, 
hut did not consider Unit the judgment of the Supreme 
Court of Canada in Ihnmlioe v. Hull1 applied.

I’lie appeal is dismissed with costs.

Scott, ,1.— Tor the reasons stated by my brother Wkt- 
moki. in hi» judgment I agree with that portion of it in 
which lie holds the transaction between the plaintiff and her 
husband, under which the former claims the projierty in 
question, was not bona fuh\ hut was merely a fraud'll lent 
device to defeat and delay the latter’s creditors.

Mut I cannot agree with that portion of his judgment in 
which Im- hold< that by reason of the judgment of the

3536
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Supreme Court of Canada in Donohoc v. Hullthe respon- 
dV'iits cannot succeed on this appeal.

True, the language of Sedgewick, .1., who delivered the 
judgment of the Court on that case, at pages (»î)î-8, may he 
broad enough to include ordinary interpleader issues as well 
as issues under the garnishee clauses of the Civil Justice 
Ordinance, yet 1 cannot bring myself to the conclusion that 
lu» ever intended to refer to issues of the former nature. 
In Ids judgment in that case he clearly shews that in 
an issue under the garnishee clauses, the question whether 
an assignment of the fund in question is void as between 
the judgment debtor and tin; judgment creditor under 13 
Elizabeth c. 5, is one that cannot affect the determination 
of such an issue. He points out at p. 688 that one of the 
elementary principles which runs through all the cases in 
England and Canada upon those clauses is that, to enable a 
judgment creditor to obtain an order compelling the 
garnishee to pay to him a debt which he would otherwise 
have to pay to the judgment debtor, the latter must he in a 
position to maintain an action for it against the garnishee, 
and, quoting from Vyse v. Brown* he further points out. 
that, in case the debt sought to he attached had been assigned 
by the judgment debtor to a third person, it could not he at­
tached. even though it were shown that the assignment was 
fraudulent and void against the creditors of the judgment 
debtor under 13 Elizabeth e. o, the reason being that the 
assignment though void as against creditors would he valid 
between the parties to it. and hence the judgment debtor 
could not sue the garnishee to recover it. It may, therefore, 
readily he seen that in an issue between the judgment credi­
tors seeking to attach a fund, and a person claiming that 
fund under an assignment from the judgment dqbtor, the 
question whether the assignment was fraudulent as against

» f'nh. & E. 223; 13 Q. It. I). 109: 33 W. It. 1«8; 18 J. V. 131,
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ri'iM | ; i « iis vmilil not under any circumstances lie relevant to 
ili,. ,|uv>tion whetln-r (lie délit was one that could he or was 
|iro|ierlv attached. In an interpleader issue such as in the 
jtr. M mi ease the question to be determined is the ownership 
of goods seized by a judgment creditor under execution. If 
the daimant claims under an assignment from the judg­
in'm debtor the question whether the assignment is void 
against the judgment creditor under 13 Elizabeth becomes 
material in determining the question of ownership. 1 am 
unable to discover any reason why the execution creditor 
should not be permitted to raise that question under the in- 
terpleador issue in the same manner as for instance, when 
the claimant claims under a bill of sale or chattel mortgage 
he can raise the question that it is void as against him by 
reason of non-compliance with some provisions of the Mills 
of Sale ordinance. The positions appear to me to be iden­
tical. hi each case the parties interested in the property 
are before the Court; the fact that one may involve equit­
able considerations and the other purely legal considerations 
can make no difference because the former as well as the lat­
ter may be disposed of in such issues : /Vnylcback v. Nixon.4 
It may he said that fraud must be specifically charged and 
pleaded, but in an action where a defect in a hill of sale is 
relied upon as rendering it void against creditors, that also 
mu-t he specifically charged and pleaded.

Hcferencc to the Ontario Reports will shew that ever 
since the passing of The Common Law Procedure Act in 
1854 it has been the common practice there to raise and 
diqiose of, in interpleader issues where the title to goods is 
in issue, the question whether a conveyance relied upon is 
void under 13 Elizabeth or under the statute respecting 
fraudulent preferences, and I am unable to find that the 
pradice has ever been questioned. The same practice ap-

.lll'lglllf'llt
Sc.lt. .1

4 H L. J. <'. P. fflNl: L. It. 10 C. P. 040 ; 33 L. T. 831.
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Hi MvAimil ICS HAIL.

t.'h'fi) of Unit- lUm hani' «/ forfeitril rrrognizann .1 nrimliition of 
*iugU ./»#/»/« I/*/»»«/ -Criminal ('nth, *. /#W.

An application to «lisvhnigi- ■> m-ognlgaiice of hail I»n-f«*it*•<! hy vvuwoii 
nf tin* iioii-ap|M‘nrame of a pi'inoni‘i’ is n civil, not a criminal

A single Judge lias no power to make an order discharging such a 
recognizance except ii|sin the ground that the non-appearance was 
justifiable. Application* on any other grounds hum Ic made .<• 
the Court in Inillr.

\ Court in banc. .In nr 1th. I Sill.

This was mi appeal on behalf of the Crown from an on 1er 
of Hot 1.1:\t . .1.. directing that upon the payment of certain 
costs by the sureties for the appearance of one McArthur 
to stand his trial for theft, the sheriff should withdraw from 
the seizure made by him under the recognizance of hail and 
should return all moneys and securities deposited with him 
by the sureties.

The appeal was heard before Mctii im:. Ificiiaimison. 
Wktmohk and Scott, JJ.

I. !.. SifInn, for the Crown.
•/. //. t 'oslifinn, (J.i .. for tin- sureties, objected that the 

proceeding was in its nature criminal and that, no provision 
being made for an appeal, no appeal lay.

| illi June. 1SU7.]

MctJriid:. .1.—The proceeding is not criminal, but civil.
It is laid down in lie Talbot's Hail,1 that proceedings ns 

to recognizances are, after estreat, civil proceedings, and 
/.Vi/, v. Slii/nnan,2 is cited. It it obvious that such proceed­
ings are not in any sense taken to punish the defendants for 
any criminal offence, lmt to enforce payment of a sum of 
money owing by them to Her Majesty by reason of a con­
coct made by them. Mr. Justice Hoilkau evidently re­
garded the application to him as an ordinary motion in a 
civil matter, for In* ordered the defendants to pay the costs 
of it. It Iteing then an order in a civil proceeding there is 

1 (1*18) L>:i Ont. It. Ci. * ts V. ('. L. J. O. S. lit.
VOL, III. T. I. KKITR. X

^Statement

Arg i n • M.

Judgment.
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Judgment. no Jouht of tin- jurisdiction of thi^ court to bear an appeal
Meduire, J. from it.

The trial Court before which McArthur made default in 
appearance was a sittings of the Supreme Court of the North- 
West Territories in and for the Judicial District of North­
ern Alberta presided over by Mr. Justice Kovleau. The 
application for discharge of the recognizance was presumably 
made under sec. 022 of The Criminal Code, 1892. Section 
010 authorizes the Judge who presided at the trial to order 
that the sum forfeited upon an estreated recognizance shall 
not be levied, if it appear to his satisfaction that the default 
of appearance ” was owing to circumstances which rendered 
such absence justifiable.” No such circumstances were at­
tempted to he shewn here, nor was it contended that Mc­
Arthur's non-appearance was justifiable. So that the appli­
cation could not have been made under sec. 010. Section 
01.8 deals only with recognizances in certain cases which do 
not include the offence charged against McArthur, and the 
only remaining section under which an application for relief 
from an estreated recognizance could be made was see. 022.

But is the application under 022 to be made to a single 
Judge whether sitting in chambers or in court, or should it 
be to the Court in banc? In the ea>c provided for by sec. 
012. it is clear that the power of discharging a recognizance 
is given to a Judge. In sec. 013 no doubt is left, as the 
words, “ the Court at which he is bound to appear.” are used 
and shew that is not full Court which it means, lu read­
ing secs. 916. 017, 918, 919 and 923 it will be observed that 
where by “ the Court ” is meant tin* Court before whom the 
accused was hound to appear, words to that effect arc usedl 
or the intention sufficiently appears from the context, and so. 
when the clerk of that Court is meant, words arc added which 
shew that he is the clerk referred to. For example, in sec. 
Old “the clerk of the court” is used as sufficiently designat­
ing the officer standing in that relation, in all the provinces, 
to the court of criminal jurisdiction before which the recog­
nizance was forfeited, but, when we read sub-sec. 2, we find 
that the person with whom one of such rolls is to be filed is 
not simply called “the clerk.” hut “the clerk, prothonotary, 
registrar or other proper officer (a) in Ontario, of a division 
of the High Court of Justice . . . (e) in the North-
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West Territories, of the Supreme Court of tile said Terri­
tory's. It is obvious that the use of the conjunction “or*’ 
i- not to give a choice of officials to whom the roll may be 
sent, but it is used because in one province the official per­
forming the duties of a clerk to the Court in may lie 
called by one name and in another province by another. 
Unlv one official is intended, by whatsoever name he is known. 
Now in the Territories which is the official name to be taken 
—the clerk or registrar? If we take “clerk,** then it will 
read “ the clerk of the Supreme Court.” But that would be 
ambiguous since there are several such officers, and there are 
no added words in the context as there are in other sections to 
shew which clerk would be meant. “ The clerk,” would not 
ho any more certain than “ a clerk.” and in the present case 
would refer as well to the clerk at Moosomin or Prince Albert 
r.s to the clerk at Calgary. “Clerk” then is not the proper 
designation here. Let us fry “registrar.” We have a regis­
trar. and only one registrar, and the phrase “the registrar 
of the Supreme Court” is free from ambiguity. It is quite 
cloar that “the clerk” mentioned in sec. 916 (2), is not the 
same person as ” the clerk ” mentioned in the first sub-section. 
In sub-sec. 4 the words used arc “ the clerk of the court mak- 
im: the same*'—obviously a different official from the one 
mentioned in sub-sec. 2. Again suppose the trial Court sat 
in Calgary, does sec. 91G mean that Die clerk there is to send 
one copy of the roll to himself? There is one case in which 
the roll is to he deposited with the same official by whom 
it is made—namely, the case of a Court of (leneral Sessions 
—and for that case special provision is made by sub-sec. 3. 
I think we must take sub-sec. 2 as if it read “(e) in the 
North-West Territories, the Registrar of the Supreme Court, 
&c.”

Pro. ceding now to sec. 922 the Court there is described 
a the one “into which any writ of fieri facias and capias 
. . . . is returnable.” It docs not seem to be distinctly 
>tat« d in what Court it is to be returnable. It is provided by 
sec. 916 that the writ is to be in Form TTT. That form uses 
the words “ our Court **—possibly ambiguous—but the words 
“day of . . . term next” point to the sittings in banc 
lather than to a sittings of the Court presided over by a

•ludgiimnt. 

McGuire, J.
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Judgment. 

McGuire, .1.

It. S. <'. <188111 clinp.

single Judge. The XorlhAYest Territories Act* sec. 5G, pro­
vides tliai ** ihv clerk of the district within which the scat 
of (ievcrnmeiit of the Territories is situate shall be regi>trar 
of the Court sitting in banc," and The I a dira lure Ordinance,* 
sec. 500. provides for sittings at Regina of the Court in banc 
at certain fixed times—these sittings. I think, corresponding 
in the Territories to " terms," as used in Form TTT. In 
He Talbot's Hail, supra, the writ was issued by the deputy 
clerk at Ottawa, hut was made returnable in the High Court 
of Justice at Toronto. There is nothing before us showing 
how the writ in McArthur's case was made returnable, and 
the presumption is that it was properly drawn. I think that 
the writ should have been made returnable to the Court 
in bane at Regina. If so. then “ the Court " referred to in 
sec. 922 is not a Court sitting, say. at Calgary, presided over 
by a single Judge, nor is it a single Judge sitting in Court, 
but the Court at Regina.

1 am confirmed in my opinion that this jurisdiction to 
relieve from an estreated recognizance as provided in sec. 922 
was not intended to he given to a single Judge by the follow­
ing considerations. Bv sec. 919 with ** respect to all recog­
nizances estreated." a single Judge may. where satisfied that 
the non-appearance of the accused was ” justifiable." make 
an order that the sum forfeited should not be levied. Ilis 
jurisdiction to so order is limited to that one case. Now if 
in see. 922 ” the Court" means a single Judge, he can dis­
charge the recognizance in any case and on any yrounds 
which in his discretion make it proper to do so. If that be 
so then it was useless in sec. 919 to tie him down to the one 
case where the non-appearance seemed “ justifiable." Since 
in see. 919 it is to a single Judge the power is given, we can 
understand the limit placed on his jurisdiction, while if 
under sec. 922 it is to a Court consisting (in the Territories) 
of at least three judges, one can see why a wider discretion is 
given.

Again, after dealing in sec. 917 with certain classes of 
recognizance and giving, in sec. 918, to a single Judge or to 
two Justices control over the estreating of these recognizances, 
after providing in sec. 919 for other recognizances previous 
to estreat, and after estreat, giving a single Judge control in

1 Con. Ord. ( 181181 chop. 20.
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ail i-iist's where the absence is “justifiable,” then cornes sec.
1»V1 which provides for security to the sheriff for the ap- McGuire, J 
pcarunce in the Court in which the writ is returnable of the 
person against whom the writ lias issued, and authorizes the 
sheriff on the giving of such security, to discharge him from 
custody. Obviously this is where the application is to be 
made to the Court in banc, because, unlike the other cases 
provided for, where immediate application can be made to a 
> ingle .lodge, considerable delay may take place before the 
“term” when the application can be heard, and to save 
hardship the surety is enabled to secure his release in the 
meantime. These considerations all seem to indicate that 
tho Court mentioned in see. 022 is not that presided over by 
a single .fudge.

Again, if the Court mentioned in sec. 922 is a “ Court ” 
presided over by a single Judge, why does sec. Old provide 
for the clerk forwarding to some other “ clerk or registrar ” 
a copy of the roll, since, by hypothesis, the “ Court ” of which 
lie is clerk has itself jurisdiction to relieve under sec. 022?
One would expect him to retain it for use when the occasion 
arose. And when such other “clerk” receives the roll what 
is lie to do with it? Why is it sent to him unless his Court 
is to deal therewith ?

The sections of the Code are not new law and it will help 
us to understand them if we trace them to their sources.

Sections 017 and 018 arc taken from C. S. C. chap. 00, 
sees. 120 and 121, which are themselves copied from Imp.
Slat. 7 Geo. IV. chap. 01. sec. .11, the preamble to which 
recites that it was passed because “ the practice of indis­
criminately estreating recognizances ” in the cases there re­
ferred to (being the same eases as those mentioned in sec.
017 of the Code) “has been found, in many cases, productive 
of hardship.” for which reason a controlling jurisdiction is 
given to a Judge. All the other sections of the Code we have 
been considering arc taken from the C. S. V. C. chap. 117, 
and a perusal of the corresponding sections leaves no doubt 
ns to before what Court the writ was to be returnable, and 
to what Court was given the discretion conferred by sec. 11 
of that Statute. Section 6 of chap. 117 is practically identi­
cal with our see. 919 (1) and here the Judge, before whom 
1he default in appearance happened, is given power to relieve
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Judgment. from aii. estreated rvcognizance where the non-appearance is 
McGuire, J. shewn to be “justifiable” Section Dili corresponds to secs.

1, 2, «3, 4, 5 and 9 of chap. 117. Section 2 of chap. 117 says 
that “one of the rolls shall be transmitted to the otliee of the 
Clerk of the Crown and Pleas of the Court of Queen’s Bench 
on or before the first day of the term next succeeding. &c/* 
Section 11, corresponding to sec. 922 of the Code and 
the form of the writ, shews that tin1 Court into which the writ 
was to be returnable was the Court of Queen’s Bench or Com­
mon Pleas at Toronto, and that it was to one of these Courts 
that jurisdiction is given in eases like the present. There is 
nothing to indicate anv intention to take awav from a Court 
in banc and assign to a single Judge the power of relieving 
from recognizances given by sec. 11.

That being so the learned Judge lnd no jurisdiction to 
make any order such as he has made, and it is unnecessary 
to consider the sufficiency of the material presented for the 
exercise of his discretion.

So far as appears no objection was taken as to his juris­
diction during the argument upon the application before 
him. Had *he question been raised, then he would no doubt 
have more carefully scanned the section. The parties how­
ever cannot by silence or otherwise confer a jurisdiction1 
where it does not exist.

The appeal will he allowed with costs to lx* paid by the 
respondents.

Richardson, Wktmork and Scott, JJ., concurred.

A ppeal allowed with costs.
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REGINA v. MONAGHAN.
,1 inly limit upon stated case—Subsequent motion to quash conviction— 

/tes judicata—Xdensity for writ of certiorari.

IIeld. that where a summary conviction has been questioned on a 
ease stated by the magistrate under s. 1100 of The Criminal Code, 
IM>, and has been upheld, a subsequent application to quash it by 
way of certiorari, will not la* entertained.

Suable, pc,- IticiiARDSON and Wet more. .!J. ( Scon and Rouleau, 
.1.1.. dissenting), that the papers in connection with a summary 
conviction, returned by the magistrate to one of the ('lerks of the 
Court under s. 88H of The Criminal Code. 1892, are not before the 
Court for all purposes, and that a writ of certiorari must issue 
in order that a motion to quash the conviction may be entertained.

. | Court in banc, 5th December. 1891.

This was a motion to quash the conviction of the defend­
ant under J{. S. C. (188b), chap. 43, sec. 1)4, for that he 
did give and sell intoxicating liquor to an Indian.

J. II. Costigau, Q.C., for the defendant.
-lames Muir, Q.C., for the magistrates and the prosecu­

tor, objected that as no writ of certiorari had issued the pro­
ceedings were not properly before the Court, and that even 
if they were, the motion should not be entertained since the 
defendant had had the same points as were raised upon this 
application already determined by Scott, J., adversely to his 
present contention upon a case stated by the magistrates at 
the defendant’s request.

[Mil December, J<S\9i. |

Scott, J. :—On 20th November, 181)7, the defendant 
obtained from Bouleau, J., a rule nisi returnable before the 
Court in banc calling upon the convicting justices to show 
cause why a certain conviction made by them against the 
defendant should not he quashed. On the return of the rule 
the objection was raised on liehalf of the prosecution that the 
conviction was not properly before the Court inasmuch as it 
had not been brought before it by certiorari. By the affida­
vits filed on the application for the rule it appears that the 
formal conviction drawn up by the justices was returned 
into this Court together with the complete record of all the 
proceedings in connection therewith and that the same an* 
now on file in the office of the Clerk of the Court for the

Statement.

Argument.

•liKlgment,
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.ludgiin-nt.

Sett, .r.

[vol.

Judicial District of Southern Alberta. There is nothing in 
the materials tiled on tin* application to show for what pur­
pose thev were so returned. By see. 88S of The Criminal 
Code. IS!).', it is provided that every justice before whom a 
person is summarily convicted shall transmit the conviction 
or order to the Court to which an appeal is given before the 
time when an appeal from such conviction may be heard, 
there to he kept by the proper officer among the records of 
the Court ; and, by sec. 8Î9, the Court to which an appeal is 
given is a Judge of the Supreme Court sitting without a 
jury at the place where the cause of the information or com­
plaint arose, or the nearest place thereto where a Court is 
appointed to he held.

By the information it appears that the Clerk of the 
Court to which the conviction and proceedings were returned 
by the justices is the clerk to whom the same should have 
been returned under see. 888 and, as nothing appears to tin- 
contrary. it may reasonably he presumed that they were re­
turned to him under the provisions of that section. At all 
events they might have been returned to, and he properly on 
the tiles of. the Court under the provisions of that section.

In Tale;/on Conrirtions, ((8th Kd. 189$), p. 444 |, writ of 
certiorari is defined as a writ which the Queen’s Bench 
Division, by virtue of its superintending authority 
over all courts of inferior criminal jurisdiction in 
the Kingdom, Inis power to award for the purpose 
of procuring an inspection of their proceedings. In 
tfhort if Mellor's Croira Crm lice1 it is defined as a process 
which the Queen’s Bench Division, by virtue of its superin­
tending power already referred to, requires the Judges or 
officers of such jurisdictions to certify or send proceedings 
before them into the Queen’s Bench Division whether for 
the purpose of examining into the legality of such proceed­
ings. or for giving fuller or more satisfactory effect to them 
than could lie done by the Court below. Although the in­
tention of sec. 88S of The Criminal ('mle, ISOJ, appears to 
hr that the conviction shall he returned to the Court in order 
that it shall he before it in case an appeal is taken from it, 
yet as it provides that it shall lie kept by the proper officer 
among the records of the Court, I see no reason why it should

118th imI. i». SO.
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not liv irvatvd ns living projwrly oil the tiles of the Court for 
other purposes than those of

In my view the writ of certiorari is merely n means to 
attain an eml which has already been attained when the 
conviction has been brought into Court under sec. 888. [n 
Kn-land and in Untaiio the writ is necessary, because the con­
viction cannot be brought before the Court by any other 
means, but it appears to me that in the Territories when 
the conviction has been returned to the Court under see. 888, 
the issue of a writ of certiorari to bring into Court some­
thing that is already here is an entirely unnecessary pro­
ved ling.

in Heifiaa \. Welllan3 it was held that a conviction once 
regularly brought into and put upon the tiles of the Court is 
there for all purposes. In that case AltMOl'lt. .* . -tiles that 
‘.’it i- the fact of the conviction being on the tiles of this 
Court, regularly brought there, that gives the right to move 
to ipiash it : how or at whose instance it was there,
so long as it was brought there regularly, cannot, in my 
opinion, affect that right.” lie also agrees with the view 
expressed by Wilson, .1.. in lief/, v. Lereci/ue,3 lo the effect 
that the Court might still he obliged to consider the eotivie- 
li'»n as upon a certiorari issued at common law, if the convic­
tion were found in Court, however brought there, so long as 
ii was regularly there, and that, as the conviction was in 
fact in Court, it might he moved against.

In that case Ahmoik. .1.. points out the clear distinc­
tion which exists between the points involved in that case and 
that involved in lh{]. v. Mr.Ulan * viz., that in the latter 
casv the conviction was not regularly brought into Court.

Ii may be urged that in ease the issue of a writ of 
certiorari were held to be unnecessary, justices ami prosecu­
tors would he deprived of certain safeguards and privileges 
which exist in cases where the issue of such a writ is neces­
sary. hut if such is the case I cannot see that it affects the 
fpiotion. It can only he said that Parliament is so legislat­
ing as to do away with the necessity for the issue of the writ, 
has omitted to provide for those safeguards and privileges. 
I cannot accept the view that the issue of the writ is

ilKSin 4Ô V. C. Q. It. 31X1. * (18701 30 V. <'. o. It. 301). 
M1M0) 4R T. Q. B. 402.
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Judgment. 
Scott, J.
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necessary merely because the opposite view would result in 
their being done away with.

It appears upon this application that, after the making 
of the convictions, the justice», at the request of the defend­
ants and under the provisions of see. !)00 of The Criminal 
Code. 1SDJ. and the rules made thereunder, stated a case 
for the opinion of a .fudge of this Court in which the legality 
of the conviction was questioned upon substantially the same 
grounds as those upon which it is now questioned, and il is 
now contended on behalf of the prosecutor that, as the .fudge 
to whom the case was stated sustained the conviction, the 
matter is now res judicata.

Sub-section 5) of sec. !H)0 provides that the authority and 
jurisdiction thereby vested in the Court for the opinion of 
which a case is stated may. subject to any rules and Orders of 
Court in relation thereto, ho exercised by a Judge of such 
Court sitting in chambers, and Rule No. 54 of the Rules of 
this Court provides that the application for a case stated 
Shall state1 whether the appeal is to be to the Court in banc 
or to a single Judge, in the latter case naming the Judge. 
The present application is to all intents and purpose- an 
appeal from a single Judge upon a case stated, and no such 
appeal appears to he contemplated by the provisions of the 
Code or the Rules of Court. Even though it may not, 
strictly speaking, he a proceeding by way of appeal, yet I 
think that as the defendant elected to submit the questions 
involved to the decision of a single Judge instead of to the 
Court in banc, lie should not now he permitted to question 
the convictions before this Court upon those grounds.

Rovi.kav. J.. concurred with Scott, J.

Richardson, J. :—I concur with the latter portion of 
the judgment of my brother Scott as to res judicata, that 
having elected as lie did there is no appeal further, but 1 am 
of opinion that, in any event, the proceedings before the 
magistrate are. in the absence of any writ of certiorari or 
return thereto, not before this Court in such a way that a 
motion to quash the conviction could be entertained. Upon 
consideration we have determined that this is a proper case 
in which costs should be allowed.
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Wktmork, J.—I concur with the views of my brother 
lîlCHAiinsox that this Court lias no jurisdiction to entertain 
this matter until the conviction is properly brought before 
the Court by virtue of a writ of certiorari. This Court has all 
the jurisdiction which was held by the old Courts of Com­
mon Law and Equity at Westminster, in addition to what 
jurisdiction has been conferred upon it by statutory enact­
ments. In exercising that jurisdiction, however, and in order 
that the Court may become seized of the special subject mat­
ter. it must be brought before the Court either in the method 
prescribed by the common law practice of the Court, or by 
statutory enactments. Now this Court, or any Judge of the 
Court, has no right, in my opinion, to prescribe a procedure 
different from the procedure so prescribed by the common 
law or by statute, and I think, to permit this matter to be 
brought under the notice of the Court in the way it is sought 
to he done to-day, would be to prescribe a new procedure and 
virtually to legislate.

So far as the jurisdiction of this Court is con­
cerned in respect of reviewing the decisions of magistrates, 
there are, so far as I can discover, only three methods 
of doing it. One is a statutory procedure which gives 
the right, so far as the Territories are concerned, of appealing 
to a Judge sitting without jury; another provides for a case 
to lie stated bv the magistrate with which this Court or a 
single Judge may deal according as the person moving in the 
case elects, and the third is by certiorari

Section 888 of the Code authorizes and directs the magis­
trates making the conviction to forward it to the officer of 
the Court, to whom the statutory apjieal has lieen given. It is 
only forwarded to that officer of the Court, however, for the 
purpose and with the view to that appeal, and when we desire 
to become possessed of the jurisdiction to deal with it by wav 
of certiorari, the process of the Court must be issued in the 
form prescribed, and after that there must be a return under 
the seal of the magistrate, then—and only then—we have the 
rtcord upon which the Court can deal with the conviction bv 
a proceeding to quash it. The conviction which is filed with 
the Clerk under sec. 888 is not the record in the sense which 
the return to a writ of certiorari is the record, and moreover

Judgment. 

Wetmore, J.
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vv do not get before us l»v the tiling of the conviction what is 
necessary in most instances to dispose of the questions raised 
on certiorari because it is necessary to have the evidence. 
This Court has decided already that the writ of certiorari 
must require a return the conviction and the evid­
ence, and there is no provision in the Code which directs the 
evidence to he filed with the Clerk of the Court. It turns 
out that the evidence is here, but how did it get here, and 
what record or certificate have we that this is the evidence 
taken before the magistrates?

The consequence of departing from this rule has, 1 
think, tin- effect of doing away with some express enactments 
and decisions affecting the question. For instance, if the writ 
of certiorari is applied for. before the writ can issue at all, 
the justices have the right to notice. That is by virtue of an 
Imperial statutory enactment of binding force in these Terri­
tories. How is it possible for us, by creating a procedure of 
our own. entirely to avoid the provisions of that Act ? In 
this case it was attempted to be done by giving notice to I 
justices that an application would be made to a Judge, not 
for a writ of certiorari, but for the rule nisi to quash the con­
viction. The Act does not provide for notice to be given to 
the just ices of an application for an order to quash, but of an 
application for a writ of certiorari, and when notice is given, 
a* has been done in this rase, id* an intention to apply for 
an order to quash the com ietion. the provisions of the statute 
are not being carried out at all. but something entirely differ­
ent to what the statute contemplates is being done.

Then again, as to the consequences, under the prescribed 
practice whereby a writ of certiorari is issued, the justices 
may. at any time before the return to the writ of certiorari, 
amend the conviction, and they may do that even after it 
is lodged with the officer of the Court. Here a statutory 
appeal has been given, and the justice cannot amend 
if he is made to return the conviction without a writ 
of certiorari. His power is gone if this practice is 
allowable, and the result is that proceedings can be taken 
under which they are liable to the same consequences as if 
the conviction had been returned to the writ of certiorari. 
Now it must follow that the very moment that the convic­
tion is filed under sec. 888. if the position is the same as if 
it had been filed with a return to a writ of certiorari, the

3056
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justices liavo no lunger power to aineml, bevause the moment Judgment. 
Ik lias filed the record in Court it is open to any person to Wetmore, J. 
move to ipiash it. Hut the authorities run contrary to that.
They say they can amend it before it is returned with the 
return to the writ of certiorari. It seems to me, therefore, 
that the establishment ol' a practice such as is sought to he 
carried out here, is flying in the teeth of the practice of the 
Court and the " Statute and the decisions I have
mentioned.

I think, therefore, with my brother lticiiAimsoN, that we 
have no jurisdiction to entertain this application until a writ 
of certiorari lias been issued and the return made to the 
Court; hut I concur with the latter part of my brother Scott's 
judgment that the defendant, having elected to take the ease 
stated before a single Judge as he has done, and having got 
the decision of that Judge, he cannot come before this Court 
now and attack the conviction upon the very same grounds 
ns those upon which he attacked it before the single Judge.
The powers of both are identical. Suppose that, instead of 
electing to have this case heard before the single Judge, lie 
had elected to have it heard before this Court and got 
its decision, could he then apply to this Court to quash this 
conviction just as if it had been brought up by writ of 
certiorari. I think it is a case of res judicata, and no appeal 
to this Court seems to he given from the decision of a single 
•fudge. I uo not think that we should allow it to be taken 
by a side wind.

Rule discharged with costs.

1625
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O B1IIKN v. JOHNSTON.

Proinigsory note—Holder—Equitable get off ugainttt lira m e—Preferen­
tial aggignmeni—Preggure—Her. Ord. ( 1888), c. )!K

One Maloney, to secure a claim of $ St 17.00, endorsed to tile adminis­
trators of the estate of John S. Ewart, a promissory note made 
in his favour by the defendant. At the same time it was arranged 
that the administrators should hold the balance of the proceeds in 
trust, first to pay certain other claims against Maloney and the 
residue to pay over to him. Subsequently, but before the note 
became due, Maloney executed an assignment to the plaintiff of 
all his interest in the moneys secured by the note in trust to pay 
the claims previously arranged for and certain additional claims 
amounting to more than sufficient to exhaust the proceeds. The 
administrators before action endorsed the note to the plaintiff, taking 
from him an agreement to protect their interest. The defendant 
claimed to be entitled to deduct from the amount payable by him 
certain indebtedness of Maloney to him incurred in some collateral 
transaction, on the ground that the assignment was void und;T 
Rev. Ord. (1888* c. 49, or that it was up move than an assign­
ment of a chose in action, and that the plaintiff took subject to 
the equities between the maker and the payee.

Held, affirming the judgment of Rouleau. J., that the assignment, 
having been procured by pressure, was not void; that the admin­
istrators at all events were holders in due course, and the plaintiff 
could rest upon their title : and that there could, therefore, he no 
set off against the plaintiff.

[Court in banc, 11th December. 1897.

This was an appeal from the judgment of Rouleau, J., 
at the trial in favour of the plaintiff. The action was 
brought on a promissory note made by the defendant in 
favour of William Maloney for $3,000, dated 11th August, 
1894, and payable at the Bank of Montreal, Calgary, one 
year after its date. This note, therefore, matured on 14th 
August. 1895. At the time it was given, Maloney, the payee, 
vas indebted to James A. Lougheed and Jessie S. Ewart, 
administrator and administratrix of the estate of John S. 
Ewart, deceased, in the sum of $800 and upwards, and he, 
immediately after it was made, indorsed it to Loug- 
heed and Ewart as collateral security for such indebt­
edness. Messrs. Lougheed & McCarter, a firm of 
advocates practising at Calgary, of which Mr. Lougheed, the 
administrator, was a member, were also acting for certain 
creditors of Maloney, and it was arranged between McCarter 
and Maloney at the same time that the balance of the note, 
after satisfying the claim of Lougheed and Ewart, was to be
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applied to pay certain other named creditors, pressure being 
exercised at all events with respect of one of the claims, 
the claims then considered being, however, insufficient to 
exhaust the balance of the note.

Subsequently, and before the note became due, Lougheed 
Vi McCarter, acting on their own behalf in respect of an 
account due by Maloney to the linn, and as advocates as well 
for the creditors whose claims hud been previously secured 
as for certain new creditors having claims which were suffi­
cient to exhaust the proceeds of the note, procured Maloney 
to execute an assignment dated 1st August, 18U5, by which 
Maloney assigned to the plaintiff all his interest, claim and 
demand to the moneys secured by the note in question, with 
power to demand and receive from iiougheed and Ewart all 
moneys received by them as proceeds of such note after de­
ducting therefrom the moneys owing to them as representa­
tive- of the Ewart Estate, and to stand possessed of such 
moneys in trust to pay the creditors of Maloney their re­
spective claims.

The note remained in the hands of Lougheed and Mc­
Carter until a few days before maturity, when it was dis­
counted at the M oisons Bank, but not having been paid on 
the due date it was taken up by Lougheed and Ewart and 
was on the same day by them endorsed to the plaintiff, an 
agreement being at the same time entered into, whereby, 
after reciting the indorsement of the note1 to Lougheed and 
Ewart, and that they were entitled to receive out of the 
proceeds $867 and that the plaintiff was entitled to re­
ceive the balance, it was agreed that the plaintiff would at 
once take steps to collect the amount of the note, and out 
of the proceeds first pay Ijougheed and Ewart the sum of 
$86* and indemnify and save them harmless as to the 
proper application of the balance. The plaintiff immediately 
on the note being indorsed to him and on the 14th August, 
the last day of grace, presented it for payment at the Bank 
of Montreal, when it was dishonoured. The defendant, ad­
mitting the right of the plaintiff to recover to the extent 
that the Ewart Estate was interested in the note for its 
claim of $800 and upwards, claimed the right to set off 
against the balance claims which he had against Maloney, 
not arising out of the note itself, but out of entirely

Statement.



52 TKKitmum.s law KKiMmis.

•StatHinviit.

Arguni'-iit.

Judgment.

[V..L.

uml collateral matters, and paid into Court 
$1,004, which he alleged was sufficient to satisfy the 
tilt’s claim. Rouleau, ,1., gave judgment for the plaintiff 
for $1,100.05, living, with the amount paid into Court, the 
full amount of the plaintiff's claim.

'flic appeal was heard before Richardson, Wktmurk. 
and McGuire, J.J.

C. C. McCaiil, Q.C., for plaintiff. The assignment of 
1st August, 1805, revoked the first endorsation to Long heed 
and Kwart so far as any other creditors obtained any tights 
thereunder, and it is void under The Onliinnire irt/H'idn;] 
1'referential Assii/nnii'iits, Rev. Old. (1888). chap. lit. or is 
only a inundate, since the creditors have not in any way 
elected to take the benefit of it. Consequently the defend­
ant can. as against the creditors, other than the estate of 
John S. Kwart, set off his claims against Maloney. At all 
events the assignment is not an assignment of the note, but 
of the proceeds, and the plaintiff holds these subject to all 
equities a> he would under any assignment of a clio-e in 
action.

/\ McCarthy, Q.C., for defendant.

Richardson, J.—Maloney, on pressure by Lougheed X 
McCarter, the advocates with whom the indorsees had placed 
the note for collection when due. at once charged any sur­
plus resulting from the collection, after Lougheed & Kwart’s 
debt had been covered, with payment of the claims of certain 
creditors, and later on, before the note matured, formally 
assigned such surplus to plaintiff in trust to receive the 
same, and then, after receipt, pay those, and some other 
pressing creditors, all named in the instrument, these claims 
together exceeding such surplus. This by the terms of the 
note he had the right to do.

Following this assignment and before maturity .of the 
note. Lougheed & Kwart indorsed over “generally” the note 
to the plaintiff, taking from him an undertaking to collect 
and apply the proceeds in paying the debt due Lougheed & 
Kwart. and indemnify them as to the proper application of 
the balance. The plaintiff thus became holder for value in 
due course, and l have observed no authority which will per-

40
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mit the setting off as against an indorsee in due course for Judgment, 
value of a debt due by a payee to the maker. Such certainly Rich»rd*m,.r. 
is not an equity attaching to the note itself.

Holding this view, and being also of opinion that the 
proof of pressure made upon Maloney by the advocates rep­
resenting the creditors in trust for whom he assigned to 
plaintiff, was ample to uphold it as against other creditors 
of Maloney, 1 think the judgment of the learned trial Judge 
should stand and the appeal be dismissed with costs.

As to the question of whether this assignment is void 
under The Ordinance respecting Preferential Assignments.1 
I am satisfied that this assignment was procured as the re­
sult of honest pressure brought to bear on Maloney by 
Lougheed and McCarter acting for themselves and the other 
creditors of Maloney named in the assignment. The testi­
mony of McCarter puts that beyond all question in my opin­
ion. And I can find nothing in the testimony which leads 
niv mind to any other conclusion.

Wktmork, J.—The whole question involved in this ap- Judgment, 
peaiI is, whether the defendant has under the circumstances 
of this case the right at common law or in equity to insist 
upon his alleged matters of set off against Maloney. 1 
have no doubt whatever that at common law the defendant 
cannot set off against the plaintiff's right to recover on the 
note the claims against Maloney which he relies on. There 
is no doubt that the plaintiff was the holder of this note, 
and, that being so, his rights at common law, so far as the 
nest ion of the right of set off is concerned, is set at rest 

by On Ids v. Ilarrison,- which lays down the law in substance, 
that an, indorsee of an overdue note is not liable to a set off 
due from the payee to the maker, although the indorsee had 
notice of the set off, gave no consideration for the indorse­
ment. and took the note on purpose to defeat the set off.
That case so far as 1 know has never been overruled.

That the assignment is not, under these circumstances, 
void, is set at rest by Stephens v. McArthur'.

' lt«*v. Ord. ( INKS |. c. 4ft. * ( 1ST»4 I 10 Kx. .172. 24 L. J. Kx. 60.
i.. it. :cki. :t w. it. wo. 3 mu » in h. c. it. 440.

ViII.. III. T. !.. ItKI'lX 4.
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Wetuiore, .1
Then, as to the question whether the assignment in 

. question was a mere mandate, a number of eases were re­
lied on on behalf of the defendant. The ease principally 
relied on was Julius v. James,* as embracing the holdings of 
all the other eases on the subject, and in that respect the 
learned counsel for the defendant was, 1 think, correct. In 
this case, as well as in all the other cases cited on this point 
on behalf of the defendant, the assignment was a voluntary 
assignment. The creditors intended to be benefited had 
not executed the deed; they had not been communicated 
with; they had never acted in any way or been induced to 
act by anything that occurred by reason of the execution 
of the deed, and the creditor in question only intervened 
after the property had been entirely expended by the trus­
tee. In Andrew v. Stuart,8 and Cooper v. Dixon * the sheriff 
seized the property before the creditors interested had been 
communicated with or had in any way expressed their assent 
to take the benefit of the deed. In this case, however, the 
deed was not a voluntary deed; it was executed at the re­
quest of, and by the pressure of, the creditors interested, of 
some of the creditors in person, of the others through their 
advocates, Long heed & McCarter. Suppose that an assign­
ment had, at the request of any one of the creditors and 
under pressure, been executed to him personally, and with­
out the intervention of a trustee, could it be held that such 
a transfer would he merely a mandate because the creditor 
had not signed it? 1 think not. What difference docs it 
make then that, a number of creditors being interested, an 
assignment is at their request and under their pressure made 
for «their benefit to a trustee named by them, even if they 

tde not execute the document? I am at a loss to discover 
the difference. Can it In* said under such circumstances 
that the transfer was not communicated to the creditors, 
or that they had not elected to take the benefit of the as­
signment ? My opinion is quite the contrary. I think most 
decidedly they have elected to take the lienefit of the assign­
ment. And 1 think 1 have a right to assume, although there 
is no direct evidence of it, that they have omitted in conse­
quence to further press their judgments bv execution or

« (18781 8 ('ll. I». 771 : 47 !.. T. C’h. 33. 6 ( I88U « Ont. A. It. 
403. 1 ( 1884 i 10 Ont. A. It. 30.
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tlieir claims by suit where no judgment was recovered. I Judgment, 
am of opinion that the assignment under the circumstances w-imon-, J 
is irrevocable and that the plaintiff is therefore trustee for 
the creditors named, and not for Maloney.

As to the point raised that the assignment is an assign­
ment of a chose in action, I am rather inclined to the opin­
ion that that contention is correct, l ut I am also of the 

opinion that this cannot affect the plaintiff's right to recover 
the whole amount of the note sued on. It must he liorne in 
mind that this action is brought on the note, and not merely 
on the chose in action assigned to O’Brien by Maloney. In 
my opinion the situation was as follows:—Before the note 
was indorsed to him, the plaintiff was as far as Maloney, 
under the influence of the creditors, could do it, clothed 
with the right to receive the proceeds of the note after de­
ducting Lougheed and Ewart’s claim for the benefit of such 
creditors. The moment then that the note was indorsed to 
him and the agreement between him and laiugheed and 
Ewart was signed, he became the lawful holder of the note 
to all intents and purposes as trustee to pay over the whole 
proceeds, first paying Lougheed and Ewart and then the 
other creditors, and all the law applicable to holders of 
promissory notes as indorsees is applicable to him and this 
note. I can find no case at common law or in equity where 
the maker of a note has been allowed to set off against an 
indorsee claims against the payee arising out of collateral 
matters, unless the indorsee represents the payee. Now 
that was the state of facts in Thornton v. Maynard,1 so 
strongly relied on by the defendant. In that case the ac­
tion was brought by the holder of several bills of exchange 
against the acceptor. The defendant pleaded by way of 
equitable defence that the drawers became bankrupt and 
that the plaintiff had received £425 as a dividend from the 
drawer’s estate on account of the bills sued on, and as to 
that sum was suing only as trustee for the drawers, and 
the defendant claimed to set off claims due to himself from 
the drawers, which was held a good equitable defence pro 
undo. It must lie borne in mind that the plaintiff in that 
iasc was alleged in the plea to be the trustee of the 
person against whom the set off was claimed. In

’ (18751 L. H. 10 C. P. 085 : 44 U J. C. P. «82 : 38 !.. T. 433.
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tliis case the plaintiff is not, according to my .hold­
ing, the trustee of the person against the set off
is claimed, namely, Maloncv; he is the trustee of Lougheed 
and Ewart and of the other creditors named in the 
assignment of 1st August, 1895. In the view I take of this 
case Î think it is quite immaterial whether the note was 
overdue or not when it was indorsed to the plaintiff, or 
whether the plaintiff had notice of the matters of alleged set 
off or not.

The views 1 have expressed dis|>ose of the whole appeal. 
1 am of opinion that the judgment of the trial .fudge should 
be affirmed and this appeal dismissed with costs.

McGuirk, •!.:—This appeal is from the judgment of 
Mr. Justice Houleau.

iMaintiff sued upon a promissory note for $11,000 and in­
terest, made by the defendant payable to the order of one 
William Maloney indorsed by Maloney to Lougheed and 
Ewart and by them indorsed to the plaintiff. Defendant 
adrtiits that the note was indorsed to Lougheed and Ewart to 
secure Maloney’s indebtedness of some $807 to the Ewart 
estate, but as to the residue of the note he says that Ijougheed 
and Ewart were to hold the same as trustees for Maloney; 
that Maloney is indebted to him in respect of certain matters 
entirely distinct from the note, sued upon; that the present 
plaintiff became holder of the note when overdue and is there­
fore trustee for Maloney in the same way us his transfer­
rors, and that the defendant is entitled to set off against so 
much of the proceeds as were so held or to be held in trust 
for Maloney, the amount of Maloney’s said indebtedness to 
him.

The evidence is clear and uncontradicted that the note 
was assigned on the day it was made, by Maloney to Loug- 
heed and Ewart for value, viz., as security for the claim 
of the Ewart estate and to pay certain other creditors of 
Maloney for whom Lougheed & McCarter w'ere acting as 
advocates. The note remained in the hands of Loug­
heed and Ewart till a few days before its maturity, when 
it was indorsed to the Molsons Bank for collection, but 
on the day it fell due the bank returned the note to Mr. 
Lougheed, who the same day on behalf of himself and Jessie

^
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Kwait indorsed it to the plaintiff. Whether this indorse- Judgment, 
ment was before or after maturity is a disputed fact. In Motiuïr*, J. 
the view I have taken I do not think it is material. Loug- 
heed & Ewart were unquestionably holders in due course 
ami O'Brien van stand on their title. It seems clear that 
at law a debt due by the payee of a note to the maker and 
entirely distinct from the note cannot be set off in an action 
by an indorsee. See Burrough v. Moss,* and Ouhls v. Harri­
son u.

But the defendant says that in equity, under the circum­
stances in this case, he can set-off his debt against the por­
tion of the note to which Maloney was entitled after satis­
faction of the claim of the Ewart estate. It will not be 
necessary for me to consider whether the defendant’s con­
tention is correct or not, because I do not agree with him 
as to the facts. 1 think that when the note first came into 
the hands of Lougheed & McCarter, the claims which they 
held for collection and which the evidence shews Maloney 
agreed should be paid by them out of the proceeds of the 
note, may not have been sufficient to exhaust the said pro­
ceeds, and as to any residue they would hold it for Maloney.
But before the note fell due they became advocates for 
other creditors, and on the first of August, the date borne by 
the assignment, and certainly before the ninth of August, 
according to Mr. McCartefr's evidence, Maloney executed an 
assignment to the plaintiff of the whole proceeds of the note 
in favour of certain named creditors, clients of Lougheed &
'McCarter, whose claims would more than exhaust such 
proceeds, so that, when the note fell due, Maloney had no 
interest whâtever in the note or its proceeds, and the plain­
tiff was never a trustee nor to he a trustee for Maloney, as 
to any portion of the proceeds of the note. The evidence is 
that this assignment was procured through pressure by 
Lougheed & McCarter and was not voluntary. Though the 
assignment is to O’Brien, it was made in effect to the credi­
tors represented by those advocates.

It is urged that this assignment was revocable because 
not executed by any creditor. But the advocates of these 
creditors were pressing Maloney for payment, and the

_ * tlHWh 10 ft & t\ .m 1 ( 1854) 10 Ex. 572; 24 L. J. Ex. 00:
3 C. L. R. 353: 3 W. R. 100.
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assignment was made not only with their knowledge, which 
is the same as the knowledge of their clients, but also, as 
we have seen, was secured and obtained bv them. Under 
these circumstances, 1 do not think the assignment was re­
vocable, and so I need not consider whether, even were it 
voluntary and revocable, the defendant would have a defence 
to this action.

The plaintiff is I think entitled to succeed, and tin- ap­
peal should therefore he dismissed with costs.

Appeal dismissal with rusts.

RKU1NA v. SKELTON.

False swearing—Statutory declaration—.Vo allegation of intention to 
mislead'■—.Amendment of charge—Authority to make declaration— 
— Withdrawal of election to be tried by jury—Preliminary in­
quiry on several charge» against different defendants—Admissi­
bility of statement of accused made u/ion oath.

The defendant was charged for that in a certain statutory declaration, 
he did falsely, wilfully and corruptly declare to the truth of cer­
tain facts, setting them out. Upon objection before plea the charge 
was amended on the application of the Crown by adding an allega­
tion that the defendant was duly authorized to make the declaration, 
but there was no allegation that it had been made with intent 
to mislead.

Held, that no allegation of intention to mislead was necessary : that 
the amendment was properly allowed, and that the charge was 
sufficient in point of form. .

Held, further, that a. 20 of The Canada Evidence Act. 1893, author­
ized the making as well as the taking of the declaration.

The defendant pleaded to the charge before amendment and elected 
to be tried by a Judge with the intervention of a jury. Upon 
being called upon to plead to the charge as amended he sought to 
alter his election and to be tried by the Judge alone. This was 
refused.

Held, that the refusal was justified.
The declaration in question had been made by four parties commenc­

ing. “ We.” and setting out the names of the declarants, but there 
was no statement that it was made jointly and severally. *

Held. that, the defendant having signed it, there was no reason why 
he should not be taken to have made it of his own personal know-

The evidence at the preliminary investigation was taken on an in­
formation against the defendant at the same time as upon separate 
informations against two of his co-declarants.
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HrW. that the defendant was |Vroperl.v charged upon such evidence* 
'Plie défendent at the preliminary investigation, after being cautioned, 

miuestwi that lie should be sworn, and made his statement upon

lit Id, that such statement was pmjierly receivable against him at the 
trial.

[Court in banc. Uth Ihmnbcr, 1SU7. I lilt February. 1SU8. |

This was a case reserved bv Wetmokk, J., under the 
provisions of section Î l:t of Thu Criminal Code, 1892.

The defendant was clwged at Hattleford on 28th Octo­
ber, 1897, as foi lows:—

•lai/.es Moore Skelton, of the town of Hattleford, in the 
•IndiciaI District of Saskatchewan in said Territories, stands 
charged for that the said Janies Moore Skelton, at Hattleford 
aforesaid, on or about Friday, the sixteenth day of April, A.D. 
1807, in a certain solemn declaration made voluntarily before 

one John Cotton, one of Her Majesty’s Justices of the Peace 
in and for the Xmthwest Territories, did falsely, wilfully 
and corruptly declare and state of John Byron Mercer, of 
Hattleford aforesaid, to the effect and in the words following, 
that is to say, “We,” meaning the said James Moore Skel­
ton and others, “ know that he,” meaning the said John 
Byron Mercer, “ kept in the Conservative committee rooms 
the Battleford list of voters that had been made out and 
posted by the enumerator. This, we believe, was done to 
allow the Conservative committee to examine and revise such 
lists, and also to prevent their l>eing always open to the 
public, as provided by law, and that by such action injury 
was done to the Liberal candidate (he the «aid James 
Moore Skelton being then duly authorized by law to make 
any statements on solemn declaration (s. 117).”

This charge as originally preferred on 28th October did 
not contain the words within the brackets. Upon 
the defendant I icing arraigned upon this charge as originally 
preferred, and before he pleaded thereto, an application was 
made upon his behalf to quash it upon the following 
grounds :—

1. That it did not allege, in the language of sec. 147 
of The ('riminal Code, 1892, that the statement set out in 
suck paragraph was one authorized or required by law to lie 
made on solemn declaration;

59
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2. That il did not allege that said statement was made 
with intent to mislead;

3. That the offence set out in the charge was not founded
upon the facts or evidence disclosed in the depositions taken 
at the »rv examination, and that the charge was not
preferred by the Attorney-General or any one hy his direc­
tion. or by any one with the written consent of a Judge of 
any Court of original jurisdiction or hy the Attorney-General :

4. That the preliminary inquiry was held against 
persons, including the defendant, and not against the defend­
ant alone.

The trial Judge refused to quash the charge, and stated 
that he would reserve all questions of law raised for the 
opinion of this Court. lie declined to amend the charge. 
The defendant then pleaded ** not guilty ” and elected to he 
tried hy a Judge with the intervention of a jury. The Court 
was then -d until the following day to enable a jury
to lie summoned.

Upon the opening of the Court on the following morn­
ing, applic was made on behalf of the Crown to amend 
the charge by inserting the words which are contained with­
in the brackets. On behalf of the defendant, it was objected 
that the proposed amendments did not cure the objec­
tions to the charge as originally laid. The trial Judge 
allowed the proposed amendments to be made, and a plea of 
“ not guilty ” was entered by the defendant to the charge as 
so amended. The defendant by his counsel stated that he 
desired to withdraw his election i ' the previous day to be 
tried by a Judge with the intervention of a jury, and to elect 
to be tried by a Judge without the inte-vention of a jury, 
and he claimed that inasmuch as he had been called upon 
to plead dv nom he had the right to so withdraw his election 
and make a new one.

The learned trial Judge declined to allow the defendant 
to withdraw his election and make a new one, on the grounds 
that he had no right by law' to elect to be tried by a Judge in 
a summary way, that the matter of giving him his option 
to he so tried wras entirely in the discretion of the Judge, and 
that the charge as amended was substantially the same as 
that upon which he had made his election.

33
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The case was thereupon tried with the intervention of 
a jury.

The declaration which contained the alleged false state­
ment was made under the Canada Evidence Act, 189-1, by 
the defendant, and three others and, in so far as the same is 
material to the question of law reserved, was as follows :—

" We, James M. Skelton, ('. M. Daunais, Wilfrid Latour, 
Thomas lie wan, all of Kattleford, Saskatchewan, do solemnly 
declare that we know of our personal knowledge that ” (here 
followed the alleged false statements and other statements).

At the preliminary hearing before the justices of the 
peace, after the examination of the witnesses produced on 
the part of the prosecution had lieen completed, the defend­
ant was addressed by the justices in the words following: 
“ having heard the evidence, do you wish to say anything in 
answer to the charge? You are not obliged to say anything 
unless you desire to do so, but whatever you say will he taken 
down in writing and may be given in evidence against you at 
the trial.” There defendant made a statement, hut
before making it, he was, at his own request, sworn. The 
statement was taken down in writing and signed by the de­
fendant, and was offered in evidence by the Crown at the 
trial. It was objected to on the part of the defendant on 
the grounds: that it was evidence of the defendant, and 
not his statement taken in pursuance of The Criminal Cade, 
1892, and that it was not receivable in evidence by virtue of 
sec. 5 of The Canada Evidence Act, 1898.

The learned trial Judge received the statement holding 
that it was none the less a statement under sec. 591 of The 
Criminal Cade, 1892. because the defendant, at his own re­
quest, had been sworn before he it, and, if it was not
a statement made under that section, the defendant was 
a competent witness under sec. 4 of The Canada Evidence Act, 
1898. and, having offered his evidence under oath, and it 
having been received, it was not subject to the proviso con­
tained in sec. 5 of that Act, as the proceeding on which he 
was being tried was not instituted against him after such 
evidence was given, but had been instituted against him 
when the information was laid, and was admissible under 
the general provisions of the last mentioned Act, and by 
virtue of sec. 592 of the Criminal Code, 1892."

Ntiitfiimiit.

4
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At tlu* close of the case for the Crown, the objections 
raised to the charge on the application to quash, were re­
newed on the part of the defendant for the reasons then 
urged. It was also urged on his behalf, that perjury or any 
offence akin to it. could not he assigned on the solemn de­
claration put in evidence because the plural pronoun “we” 
was used; that, in order to enable perjury or any offence 
akin thereto to be assigned on such a declaration, the 
language should be “ we y and severally know.” and 
that the word “we" was ambiguous and might include any 
two of the declarants and not necessarily the defendant.

The jury found the defendant guilty of the offence 
charged.

The questions of law raised for the opinion of this Court 
were.

1st. Were the objections raised to the charge on which 
the application was made to quash said charge or any of 
them good and valid objections in law, and ought the trial 
.iudge to have quashed the charge on said objections or any 
of them?

2. Was he rized by law to allow the charge to be 
amended in the manner in which it was amended ?

3. Did tin* amendments cure the objections raised to 
the charge as originally laid or any of them?

4. Was he justified in law, in refusing to allow the de­
fendant to withdraw his election to he tried with the inter­
vention of a jury, and in refusing to try the defendant in a 
summary way without the intervention of a jury?

5. In view of the objections taken to it, was tin* defend­
ant's statement or evidence given before the justice at the 
preliminary examination properly received in evidence ?

6. It is an indictable offence under sec. 147 of The 
Criminal Cade, IS9J, to knowingly, wilfully and with the 
intent to mislead, make a false statement in a solemn de­
claration of the character of that in question in this (rase, 
and made voluntarily under the circumstances under which 
the defendant made the declaration in question ?

7. If not an offence under see. 147 of the Code, is it an 
offence under either secs. 148. 11!) or 150, and, if so. under 
which of these sections?

4
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8. Was the objection taken on the ground that the per­
sonal pronoun “we” was used in the declaration a good 
and valid objection ?

1). Was the trial Judge correct in holding as he did 
that the offence charged was an indictable offence under sec. 
147 of the Code and not under secs. 148, 141) or 150?

10. If the offence was not an indictable offence under 
sec. 147. was it an indictable offence under either secs. 148, 
149 or 150, and, if so, under which of those sections?

11. In view of the manner in which the charge is 
framed, and if the offence is one under secs. 148, 149, or 
150, and not under sec. 147, can the verdict lx* treated as 
a verdict of guilty under any of the first mentioned sections?

The case was heard before Richardson, Rouleau, and 
Scott, JJ.

II. F. Chisholm, for the Crown.
T. C. Johnstone, for the prisoner.

[lltli February, ISOS.]

Richardson, J.:—The learned counsel for defendant 
urged before this Court that, the charge being had in sub­
stance, it was not amendable, hut should have been «plashed. 
Bearing in mind, however, that the amendment was allowed 
and made before the defendant had pleaded, ami as the de­
fect, if it was a defect, was apparent on the face of the charge, 
it was, in my opinion, amendable under see. 629 of The Crim­
inal Code, ISO2.

Then, as to the charge as it stands, is it sufficient in 
point of form, having regard to the provisions of se*. till 
of the Code?

Notice is given to the accused that he is charged with 
having, on the 16th April, 1897, in a certain solemn declara­
tion made voluntarily before John Cotton, a justice of the 
peace in and for the Northwest Territories, falsely, wilfully 
and corruptly declared and stated of John Byron Mercer 
to the effect and in the words set forth, * he the said 
accused, being then authorized by law to make any 
statements on solemn declaration (see. 147).” The accused 
was bound to know, or must lie taken to know, that if he had

Statement.

Argument.

Judgment.
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Judgment. mat|v upon oath, in a judicial proceeding, a similar state- 
Ricln»rd«on,J. nient falsely, wilfully, and corruptly, it would amount to 

perjury.

The evidence established clearly that the object in view 
in making the false statement was to obtain, or assist in 
obtaining, Mercer’s dismissal from an office he held, and to 
mislead the person having the power to dismiss him. Sec. 
26 of The Canada Evidence Act, 1893, in my judgment au­
thorizes the making of such a declaration as in this case, pro­
viding, as it does, that “ any . . . justice of the peace 
. . . may receive the solemn declaration of any person
voluntarily making the same before him in the form pre­
scribed . . . of the truth of any fact.” And sec. 147
is intended to deal with persons who, availing themselves 
of the rights given bv sec. 26 of The Canada Evidence Act, 
abuse them by making false statements of the kinds de­
scribed.

With regard to the statement of the accused being given 
in evidence, it clearly appears that, on the preliminary in­
vestigation. the accused was clearly cautioned, if not in the 
exact words, yet to the effect required by sec. 591 of the Code. 
There was no compulsion, and why what he then stated 
voluntarily should lie excluded because he was sworn, or 
because what he said was reduced to writing and signed by 
him. I fail to observe. The proceeding in which the state­
ment was made, was not a proceeding thereafter instituted 
against him. It was in the then pending proceeding, and 
sec. 5 of The Canada Evidence Act consequently does not 
apply. In my opinion accused’s statement was admissible in 
evidence on the trial.

As to the 8th question submitted by the learned trial 
Judge, 1 am not convinced, after hearing the arguments of 
the learned counsel for the defendant, that by the use of the 
word " we ” in the declaration in question, when both de­
fendant and others have signed it, it is open to ambiguity, or 
is any other than the declaration of each of those who de­
liberately signed the same and solemnly declared before the 
justice of the peace to the facts therein contained, and 
therefore I hold the learned trial Judge was right in the 
view he took.
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In the result, in my opinion the questions submitted for Judgment, 
the consideration of this Court hy the learned trial Judge Richar.i*,n,j. 
should be answered thus:

One, two, five, six and nine in the affirmative.
Question three, it is not necessary to answer, it being 

covered by the answers to one and two.
Question four does not require a formal answer inas­

much as the objection raised was abandoned on the argu­
ment, the point having been decided in this Court. Key. v.
Brewster1 and a like objection overruled.

Questions seven, eight, ten and eleven, in the view I 
take of the whole case, require no direct answer.

In my opinion the rulings of the learned trial Judge 
r * from should be affirmed.

Scott, J.:—Section 14« of The Criminal Code, 1S92, 
provides as follows:—“ Everyone is guilty of an indictable 
offence . . . who, being required or authorized by law to 
make any statement upon oath, affirmation or solemn de­
claration, thereupon makes a statement which would amount 
to perjury if made in a judicial proceeding.”

In order to ascertain whether a statement would amount 
to perjury if made in a judicial proceeding reference must 
he had to sec. 145, which defines that offence. It, will there 
he found that one of the ingredients of the offence is that 
the statement must have been made with the intention to 
mislead. 1 think it is clear that, before the passing of the 
Code, where the intent with which an act was committed 
was a necessary ingredient of the offence, such intent must 
he alleged in the indictment or charge, and there arc some 
provisions of the Code which lend themselves to the view 
that it is still necessary to allege it, such as for instance sec.
(IlJ, which provides that, in an indictment for an offence 
under sec. 3(11, it shall not be necessary to allege that the 
act wras done with intent to defraud. The intent to defraud 
is not necessary to constitute an offence under the latter sec­
tion, and, if it is unnecessary to allege the intent in cases 
where it is an ingredient, it seems unnecessary to provide

*180it •„> Terr. L. R. 353.
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Judgmwt. that i. -»eed not be alleged in certain case» where it forms no 
Huott, J. part oi the offence. Take also sub-sec. 1 of see. till, which 

provides that every count of an indictment “shall contain 
. . . in substance a statement that the accused bas com­
mitted some indictable offence therein specified.” It might 
reasonably be contended that, where the law provides that an 
act shall be a criminal offence only in cases where it is done 
with a certain intent, an indictment alleging that the accused 
had done the act without alleging that it was done with that 
intent, would not contain in substance a statement that the 
accused had committed an offence.

1 am free to admit that these and other provisions of the 
Code led me to entertain the view that the charge in question 
was defective by reason of the fact that it did not allege tin- 
intent to mislead. It contains no direct allegation to that 
effect, and I am of opinion that the figures “ s. 147 ” at the 
end of the charge do not constitute a reference to any section 
of any Statute within the meaning of sub-sec. 5 of sec. till, 
but further consideration of other portions of the Code now 
leads me to the conclusion that the charge is not defective 
by reason of the omission referred to.

Sub-section 4 of sec. till provides that the statement 
may be in any words sufficient to give the accused notice of 
the offence with which he is charged, and Form FF in the 
schedule, which expressly refers to sec. till, gives examples 
cf the manner of stating offences under it. Form C states 
an offence under sec. 359 for obtaining goods by false pre­
tences. A reference to that section will show that the intent 
to defraud is necessary to constitute that offence, and yet Form 
C contains no allegation of such intent. If such an allega­
tion is unnecessary in a charge under sec. 359, 1 fail to dis­
cover any reason why it should be considered necessary in a 
charge under sec. 147. I also fail to see that if the charge 
in question had contained such an allegation it would have 
given the defendant any further or better notice of the offence 
with which he was charged, than it now does without such 
allegation.

1 have not overlooked the fact that Mr. Justice Tascher­
eau in his work on the Code expresses the view that a count 
for false pretences is perhaps the only one that can be laid 
without an averment of the intent, where such intent is
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necessary to constitute the offence, but l do not agree with 
1 is view of the effect of the forms in the schedule. To my 
mind these are intended to illustrate the provisions of sec. 
till, and their effect was not intended to l>e confined, and is 
not confined, to the offences staled in them. Section 982 
provides that these forms, varied to suit the case, or forms 
to the like effect, shall be deemed sufficient. It is true, as 
pointed out by Mr. Justice Tascheueau, that the oilier forms 
in FF either directly or indirectly allege the intent, where 
the intent is necessary to constitute the offence, but it will 
be found that as to some of them at least, such allegation 
would be necessary in order to give the accused notice of the 
particular offence with which he is charged.

As to the third objection raised on behalf of the defen­
dant upon his ation to quash the charge, the informa­
tion laid before the justice of the peace on the preliminary 
examination charged the defendant separately with “ com­
mitting perjury, in that he made a false declaration before 
John Cotton, J.P.,” and the portion of the declaration on 
which perjury was assigned, was set out in the information 
substantially just as it is in the charge in question, and such 
information stated that such declaration was signed by the 
defendant and 1 humais, Latour and Dewan. Separate in­
formations charging perjury in like manner wen» laid against 
Paunais and Dewan respectively, and one preliminary in­
quiry was held on such informations against the three per­
sons so charged. The evidence in the depositions taken at 
such preliminary examination disclosed sufficient to warrant 
the justice in committing the accused persons for trial for 
an indictable offence in declaring in such declaration what 
vas to them respectively, wilfully and corruptly false in the 
particulars charged against them in the informations, assum­
ing that an indictable offence can be charged against a person 
in respect to a false statement so made in a solemn declari- 
tion made under sec. 26 of The Canada Evidence Act, 1898, 
under the circumstances under w'hich the accused made the 
declaration in question.

Upon these facts, as stated by the trial Judge, I am of 
opinion that the charge in question was founded upon facts 
and evidence disclosed on the depositions taken before the 
justice on such preliminary examination, that such prelimin-

•ludgment. 

Soott, J.
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Judgment. Qry examination was sufficient for the purpose, and that the 
Scott, J. fact that it was held against three persons including the de­

fendant is immaterial.
Holding these views 1 am of opinion that the objections 

raised to the charge as amended, and upon which the appli­
cation was made to quash it, are not, nor are any of them, 
good and valid objections in law.

In answer to the second question submitted, 1 ain of 
opinion that the trial Judge had power to allow the charge 
to be amended in the manner it was amended. Irrespective 
cf any question which may arise as to whether the amend­
ment was as to a matter of form, or one of substance, 1 think 
that the Crown Prosecutor, who was acting as Crown counsel 
at the trial, had the right under sec. 11 of the A*orlh-West 
'Territories Amendment Art• to substitute another charge in 
respect to the same offence, and, having that right, 1 see no 
reason why he should not amend the original charge instead 
of substituting a new one.

Section of the Code differs from the corresponding 
section of the Imperial Statute, inasmuch as the former is 
expressly confined to formal defects, and the reason given by 
the text writers for so confining it is that there the grand 
jury are the accusers on the indictment, and the accusation 
cannot be changed into another one without their consent. 
If they have brought in an accusation of an offence not 
known to the law, the Court cannot turn it into an offence 
known to the law by adding to the indictment. That state 
of affairs does not exist here, because here the Crown Prose­
cutor is the accuser, and in the present case he himself ap­
plied for the amendment.

As to the fourth question submitted, 1 am of opinion 
that the trial Judge was. for the reasons stated by him, justi­
fied in refusing to allow the defendant to withdraw his elec­
tion to be tried with the intervention of a jury, and in refus­
ing to try the case1 summarily without the intervention of a 
jury. Queen v. Brewster,8 decided by this Court, is an au­
thority upon that point.

As to the fifth question submitted, I am of opinion that 
the admission of the defendant’s statement or evidence given

■M-SR Vie. v. 22. 8 (INOfli 2 Terr. L. 11. 353.
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before the justice on the preliminary examination, was not 
open to the objections urged against such admission. I 
agree with the trial Judge in the grounds stated by him for 
its admission.

As to the sixth question submitted, I am of opinion that 
the act stated in the question is an indictable offence under 
sec. 147 of the Code.

Upon the argument of the case, it was contended by 
counsel for the defendant that sec. 26 of The Canada Evi­
dence Act, 189d, merely authorized a justice of the peace, 
etc., to receive the solemn declaration of anv person making 
the same before him as to the truth of any fact, etc., and 
did not go the length of authorizing such person to make 
such a declaration ; that there is no other law which requires 
or authorizes a person to make a solemn declaration as to 
such matters as are contained in the declaration mentioned 
in this charge, and that, as sec. 147 of the Code only applies 
to such statements on oath, affirmation or solemn declaration 
as a person is required or authorized to make, the matter 
contained in the charge is not an offence under that section. 
Section 160 of the Code was referred to as bearing out this 
contention, because it applies only to declarations and state­
ments which a person is permitted to make before an officer 
permitted to receive them, thus showing that the permission 
to receive, does not include permission to make.

I cannot find that it ever was the case that a person com­
mitted a criminal offence by taking an unauthorized oath, 
although the administering of such an oath did constitute 
an offence. The object of see. 26 of The Canada Evidence 
Act, 189J, and a somewhat similar provision in England. 
5*6 Will. IV. chap. 62, sec. 18, was to provide a means by 
which certain statements which were not authorized to be 
made on oath could be verified. This object was accom­
plished by .permitting certain officers to receive solemn de­
clarations as to such statements. If, instead of doing this, 
Parliament had authorized the administering of oaths as to 
such statements it would have removed the only restriction 
against the taking, as well as the administering, of such" oaths. 
I think, therefore, that the permission to receive a solemn 
declaration, includes authority to make it.

VOL III. T. L. BBPTS.—S

Judgment. 

Soon, J..
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Judgment.

Scott, J.
Section 150 does not refer to solemn declarations, but 

merely to statements and declarations, the former being 
covered by sec. 147. It is only in certain cases that state­
ments and declarations, other than solemn declarations, are 
specially authorized, and sec. 150 appears to be applicable 
only to such cases. Section 147, it is true, applies only to 
oaths, affirmations and solemn declarations which a person 
is required or authorized by law to make, but it must be re­
membered that these restricting words are necessary in the 
case of oaths or affirmations, and that in itself affords a suffi­
cient reason for their insertion.

As to the eighth question submitted, 1 cannot find any 
authority directly bearing upon the point involved. In the 
absence of any authority to the contrary, I see no reason why 
each one of the declarants should not be taken to have alleged 
his own personal knowledge of the matters set out in the 
declaration.

Owing to the views 1 have expressed it becomes unneces­
sary for me to refer to the other questions submitted.

In my opinion the rulings of the trial Judge should be 
affirmed.

Rouleau. ,1., concurred.

Conviction affirmed.

Be HARRIS ANT) BURNE.

Legal prof étalon—Ordinance \o. 9 of 1X95. s. 15—Principal and agent 
—Privity between client and agent—Grounds of application in 
summons—Practice as to striking advocates off the rolls'.

The client has n locus standi to npply to strike off the rolls surent* 
of his advocates h.v whom monies have been collected and who fail 
to pay them over, and the affidavit of the principal is sufficient evid­
ence of non-payment without any affidavit from the client.

The partner of an advocate who has failed to remit monies will not 
be struck off where he has not himself been guilty of misconduct.

Statement of the practice to be followed in case of applications to 
strike advocates off the rolls for non-payment of monies.

\Court in banc. 9th Ocean her. 11th December. 1897.
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This way an application to strike certain advocates off 
the rolls, which was made originally to Richardson, J., and 
by him referred to the Court in banc.

The application was made on behalf of a firm of Mowat 
Bros, of Regina, who had obtained a judgment upon which 
writs of execution were issued addressed to the sheriff at 
MacLeod. These writs were sent by Mowat Bros., advocates 
in Regina, to a firm of Harris & Burne in Macleod, 
with instructions to obtain payment. Harris made an ar­
rangement with the execution debtors by virtue of which 
$400 was paid, of which $150 was received by Harris before 
and $250 after the dissolution of the firm of Harris & Burne. 
None of these moneys were paid over, and the present appli­
cation was made on behalf of Mowat Bros, and directed 
against both Harris and Burne before Richardson, J., by 
whom it was referred to the Court in banc.

It came on for hearing before Richardson . Wktmork, 
Roi LEAr and Scott, JJ.

N. Mackenzie and II. A. liubson, for both advocates. 
There is no affidavit of non-payment by Mowat Bros. The 
affidavit of the principals is insufficient. Mowat Bros, 
have no locus standi to make the application. The summons 
does not state the grounds of the application. In any event 
no order should be made against Burnt1, who never personally 
received any of the moneys.

<7. Secord, Q.C., for Mowat. Bros.
W. C. Hamilton, Q.C., for Attorney-General.

\ 11 tli December, 1897.\

Wetmore, J. :—None of the preliminary objections can 
he sustained. Non-payment has been in effect admitted. 
The application is not one for the exercise of the ordinary 
jurisdiction of the Court in the ordinary way, but is a special 
application under The Legal Profession Ordinance,* which 
contains special provisions as to what the summons shall 
contain, and the summons in question complies with these 
provisions. Ex parte Edwards,2 settles the question of Mowat 
Bros.* locus standi.
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Judgment. 

XVetmore, .1.
On Burue’s part there has been no personal misconduct, 

and so far as he is concerned, 1 am prepared to follow the 
principles laid down by Pkoudfoot, J., in Re McCaughey,1 
cited with approval by Street, J., in Re Ross,* where he 
says: “ To justify an order to strike a solicitor off the rolls 
there must be personal misconduct ; it is not enough to show 
that his partner has been guilty of fraudulent conduct from 
which a constructive liability to pay money may perhaps 
arise.” I refer also to Ex parte Flood.*

This application, therefore, in so far as Bume is con­
cerned, will be dismissed, but under the circumstances with­
out costs.

On consultation with my brother Judges I am at liberty 
to state, with a view of settling the practice, that in cases 
where an application is made to strike the name of an advo­
cate off the rolls for non-payment of moneys received by him 
as an advocate, the following practice will be followed. Up­
on hearing the application when it comes before this Court, 
if the Court is of opinion that the advocate is liable to have 
an order made against him to pay over the moneys, it will 
make an order that he pay such moneys to the Registrar on 
or before a day to be named in such order, and provide by 
such order that, if such money is not paid pursuant to its 
requirements, the; name of the advocate shall be struck off 
the roll, and that, upon default being made under such order, 
Notice shall be given to such advocate that, on a day to be 
named in the notice, an application will be made to the Court 
for an order to issue to the custodian of the roll to strike 
the name of the advocate off the roll, and on the day named, 
ilo cause being shown to the contrary, an order will he 
issued accordingly. This is practically following the prac­
tice as laid down in Re Bridgmanin so far as it is appli­
cable to this Court. The Court will, however, reserve to 
itself the right to depart from such practice under special 
circumstances and in very aggravated cases.

Richardson, Rouleau and Scott, JJ., concurred.

Order accordingly.

• Mfltt) 8 Ont. It. 427». * (1803) 16 Ont. P. R. 482. • (1883) 23 
N. R. R. 86 • (1804) 16 Ont. P. R. 232.
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EASTMAN ». 1UCHAKDS.

Landlord and Tenant—Tenancy for eleven months at the rate of 
$\00.00 /ter year—Monthly yayment» of rent—Notice to quit— 
Right of appeal—Judicature Ordinance, ». 60S.

Respondents became tenants of the appellant for a period of eleven 
months, for which they were to pay rent “ at the rate of $400.00 
per year.” They paid the rent monthly. After the expiration 
the term they continued in possession paying monthly rent. On 
9th March, 1896, they gave appellant notice that they would quit 
the premises on 30th April following. They paid rent up to that 
date, when they quit the premises in pursuance of their notice. No 
arrangement was made as to terms upon which respondents were to 
continue after the expiry of the term. The action was brought for 
$66.66 rent for the months of May and June.

Held, affirming the judgment of Rouleau, J., that the tenancy was a 
tenancy from month to month and was properly terminated by tl: 
notice to quit.

Held, that the matter in question related “ to the taking of an annual 
or other rent,” and that consequently an appeal lay without leave.

[Court in bane, December 6tli, 18.97.
February 11th, 1898.

On the 16th July, 1834. the defendants wrote a 
letter to P. McCarthy, Esq., the plaintiff's agent, as 
follows: “We are prepared to rgnt that store where the 
Herald offices used to lie and will give $4011 a year for thel 
whole, the ground floor as well as the cellar. We will rent 
for 11 months from the 1st of August next at the rate of 
$400 per year. The fixings can remain or be taken out, it is 
no advantage to us one way or the other. If this is satis­
factory we want an answer by wire to-morrow.”

This offer was accepted by the plaintiff and the defend­
ants entered into possession of the premises on the 1st Au­
gust. 1894, and remained in possession until the :10th April, 
1896. On the 9th March. 1896, the defendants served the 
plaintiff’s agent with a notice that they would quit the pre­
mises on the 30th April, 1896, and on the day last mentioned 
they moved out and tendered the key of the premises to the 
plaintiff’s agent, who refused to accept it. The plaintiff de­
manded rent from time to time in the same manner as he 
would have done if the rent had by the terms of the letter, 
Ixen payable monthly, and payment was made by cheques 
on the Imperial Bank, which invariably specified the month

Statement.
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or moutlis for which the rent was so paid. Sometimes it 
would lie for one specified month, sometiiiies for two, some­
times for three. Oil the expiration of the 11 months the 
defendants continued in possession without any further or 
other agreement, and the rent was demanded and paid in the 
same manner as before, down to and inclusive of the 30th 
of April, 1896. The present action was for $66.66 rent for 
the months of May and June, 1896, at the rate of $400 a 
year, and Rouleau, J., at the trial, gave judgment for the 
defendants, holding that the tenancy after 30th June, 1896, 
was a tenancy from month to month. The plaintiffs appealed 
without having obtained any leave.

Veter McCarthy, Q.C., for appellant.

Jame,M A. Lougheed, Q.C., for respondent.

The appeal was heard before Richahdson, Wetmohe 
and Scott. JJ.

[11th February. 7898. |

Hichaiuison, J. :—The respondents here object that 
there is no right of appeal in this matter, contending that 
the present case does not come within those intended by the 
latter words of The Judicature Ordinance,' sec. 503, which 
permits an appeal without leave where “ the matter in ques­
tion ridâtes to the taking of an annual or oilier rent, custom­
ary or other duty or fee or a like demand of a public nature 
or general nature affecting future rigths.”

It is to be noted that the matter in question here is whe­
ther or not the resjiondents are liable to pay the appellant, 
two months" rent for certain premises in Calgary. $66.66 as 
claimed by appellant. The contention of the respondents 
upon which they seek to have the appeal quashed is that as 
nothing appears on the record to indicate that future rights 
will be affected by the adjudication of the matter in ques-t 
lion between the parties, that the ap|)eal should be struck 
out because the last three words “affecting future rights” 
apply to annual or other rent ns well as to the following 
words, “customary or other duty or fee or a like demand of 
a public or general nature.’'

l'on. Ont. I1WI8I Ont. No. I! of IHU'i.



"1.1 KASTMAN V. RICHARDS. 75

In my opinion the latter three words apply only to the Judgment 
subjects mentioned after “ annual or other rent,” and that Richardeon.J. 
if those words are given their plain and ordinary meaning 
they cover not only annual but other kinds of rent and natur­
ally include monthly rents. Consequently an appeal lies 
without leave.

No authority has been cited by counsel, nor have 1 
found any dealing with the tenancy created by a tenant! 
simply continuing on in possession after the expiry of an 
original tenancy for a period less than a year, but Atherstonc 
v. Bostock,2 cited by counsel for the respondents, shows the 
distinction which is to Ik- drawn, between expressions in a 
demise “at the rate of ... per year” and “at the rent 
of . . . per year.” The latter would carry the interpre­
tation “ lor a year,” while the former would be appropriate 
to a period different from a year, and to arrive at the inten­
tion of the parties their subsequent conduct has to be con­
sidered.

In this instance the original taking was for less than a 
year, and had the respondents so elected they could have 
left the premises at 30th June. 1895. They did not do this 
but continued in occupation, paying, and appellant as the 
evidence shows receiving, rent monthly, the vouchers put in 
stating the months for which the payments were made.

Thv conclusion I arrive at is that to hold that respondents 
became after 30th June. 1895, yearly tenants would not be 
justified by the evidence, and therefore that the judgment 
of the learned trial .fudge should be sustained and this ap­
peal dismissed with costs.

Wetmore, J.:—The plaintiff contends that the defend­
ants, by holding over under the circumstances detailed, be­
came tenants of the premises from year to year or from 11 
months to 11 months from the 30th June, 1895, and that 
such tenancy could only be terminated by a six months’ 
notice to quit. The defendants claim that under the cir­
cumstances they were tenants from month to month from 
the 30th June, 1895. and that the tenancy was properly ter­
minated on the 30th April, 1890. by the notice to quit of 
the 9th March.

(1841) 2 M. & S. 511. 10 L. J. 1\ lia.
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Judgment. 

Wetmore, J.
11 is objected, however, on the part of the defendants that 

this ease is not appealable under see. 503 of The Judicature 
Ordinance without leave of the trial Judge, and that no such 
leave has been given.

I ant of opinion that this case is appealable without 
leave of the Judge, because to quote the language of sec. 503 
of the Ordinance, “the matter in question relates to the 
taking of ... a rent.” Haul’ of Toronto v. Le Cure et 
les Marguiüen de L'Oeuvre et Fabrique de La Paroisse de La 
Nativité de La Sainte Vierge,8 Gilbert v. Gilman,4 and Radier 
v. Lapierre;' were relied on by the defendants for their con­
tention. The two last mentioned eases were decided upon 
the construction to be placed on par. (6) of sec. 29 of The 
Supreme and Exchequer Court Act,6 and the first mentioned 
ease was decided on the construction to be placed on sec. 8 
of chap. 39 of 42 Vic. (1879) (Ca.). which is practically the 
same as par. (b) of sec. 29 of The Supreme and Exchequer 
Court Act, which I will hereafter refer to as “the Act.”

There is a very material difference between the language 
of par. (h) of sec. 29 of the Act and sec. 503 of The Judicar 
ture Ordinance.' At the time that Gilbert v. Gilman and 
Radier v. Lapierre were decided, sec. 29 of the Act provided 
that no appeal should lie from any judgment rendered in 
the province of Quebec in any action, &c., wherein the matter 
ii< controversy did not amount to the sum or value of $2,000, 
unless such matter, if less than that amount, related “ to any 
fee of office, duty, rent, revenue or any sum of money payable 
to Her Majesty, or to any title to lands or tenements, annual 
rents or such like matters or things where the rights in fu­
ture might be bound.” Now it was urged that the words in 
this paragraph, “where the rights in future might be 
bound,” are governed by the whole preceding words of 
the paragraph, so that in order to be appealable a judg­
ment in every instance where the matter in controversy 
i.- under $2,000 must not only affect the actual amount 
in question in the action, but must also upon its face in some 
way bind, or have the effect of binding, future rights. 1 
must, admit that it is quite possible that the language of

* <18851 12 S. <\ It. 25. * <18X!n in S. C. It. 18». *11892) 21 a. c. it. on. • it. s. c. mrhui c. i:ib.
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Strong, J., in Gilbert v. Gilman, supra, and of Tasche­
reau, J., in Hank of Voronin v. Le Care, supra, is 11 pell to 
that construction, but 1 cannot discover that the oilier learned 
Judges comprising the Court have gone that far, and while I 
have, as 1 am bound to bave, the highest respect for such 
very eminent authorities, I am not, I respectfully submit, 
hound by their individual opinions.

But assuming that these learned Judges have gone as 
far as it is claimed they have, and that they have laid down 
the law correctly, nevertheless sec. 503 of the Ordinance is 
different. It provides that “ No appeal shall lie from the 
judgment . . . of a single Judge . . . unless the mat­
ter in controversy on the appeal exceeds the sum of two 
hundred dollars exclusive of costs; or unless the matter in 
question relates to the taking of an annual or other rent, 
customary or other duty or fee or a like demand of a public 
nature or general nature affecting future rights.” I am of 
opinion that the words in this section, “or a like demand of 
a public nature or general nature,” have not reference to, 
and are not governed by, any other words of the section, un­
less it may be by the words “ customary or other duty or fee.” 
A rent is not a demand of a public or general nature in any 
sense whatever ; a customary fee or duty is. Another differ­
ence between the language of the paragraph of the Act and 
the section of the Ordinance is that the former provides that 
the appeal shall only lie in the cases “ where the rights in 
future might he bound,” while the latter permits an appeal 
in cases “ affecting future rights.” It is one thing to bind 
future rights hv a judgment, it is another to affect them.

But coming hack to the cases decided in the Supreme 
Court of Canada liefore referred to, I am not bv any means 
satisfied that either Strong, J., or Taschereau, J., ever held, 
or intended to hold, under paragraph (b) of sec. 29 of the 
Act, that if a matter in controversy related to the title to an 
annual rent it would not be appealable although the amount 
in question was under $2,000, provided that the question 
taised was as to the title to the rent and not merely as to 
some defence such as payment, because in none of the cases 
cited did the question involved relate to the title to an annual 
rent. And in the latest case. Radier v. La pierre, supra, the 
inference from the language of Taschereau. J., is that if

Judgment. 
Wetmore, J.
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Judgment. 

Wetmore, J.
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the question had been in respect to the title to an annual rent 
it would have been appealable.

It was contended, however, on the authority of this cast', 
that the word “rent*’ in the section of the Ordinance means 
a ground rent only, according to the technical meaning of a 
ground rent. Certainly that could not be in accord with the 
definition which Sir William Ritchie gave to the words “ an­
nual rents'* in Gilbert v. Gilman,T where he defines them as 
“ annual rents out of lands or tenements.*’ That definition 
is entirely in accord with my idea of the meaning of the 
words, and 1 do not believe that Taschereau, J., in Rodit r 
v. Jjapicrre. supra, ever intended to define the words * annual 
rents ” as meaning only ground rents as technically defined. 
He merely intended to assert that the words meant rents of 
the character of ground rents as opposed to an annuity or 
other like charge or obligation which was the character of the 
claim endeavoured to be enforced in the case before him.

1 may also be excused if J make one further reference 
in respect to par. (h) of sec. 29 of the Act. That paragraph 
has, since the decisions referred to, been amended by 56 Vic. 
chap. 29, sec. 1 (1893), by striking out the words “or such 
like*’ and substituting the words “ and others,” whereby the 
intention, I conceive, was to materially alter the construc­
tion of that paragraph, and I cannot but feel that this was 
done in view of the expression of opinion by some of the 
learned Judges in those cases.

It is further set up that the learned trial Judge’s judg­
ment does not affect the future rights of the plaintiff as to 
rent, because it does not prevent another suit being brought 
for future accretions of rent and dot's not prevent the trial 
Judge or any other Judge from deciding the other way. 
Now. while it may be quite possible that the right in future 
rents under the agreement may not be bound by the judg­
ment—that is the judgment may not be pleadable by way 
of estoppel—T am most decidedly of the opinion that it is 
affeeted by it. And 1 think that it is a most important dis­
tinction between the words of the paragraph of the Act and 
the words of the section of the Ordinance. The right to 
future rents is affected because if the learned trial Judge’-

’«Item HI 8. <*. R. 1HR. at p. 103.
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judgment is correct in lew, any action to recover them would 
be hopeless, since the lease is terminated; and if not correct, 
the lease is still running and the plaintiff would lie entitled 
to recover his rent. 1 think this is just one of the very cases 
in which the Legislature intended to give the right of appeal.

It was also urged that the words “other rent” in the 
section do not include a less rent than an annual rent—that 
it docs not for instance include a monthly rent, but 1 sec no 
reason why these words should not he given their natural 
meaning. In fact 1 think it would defeat the clear intention 
of the legislature not to do so. We know by experience that 
it is a very unusual thing to reserve a rent for a longer time 
than a year; it is quite a common thing to reserve a rent for 
a less period. This is not a ease where the ejusdeni generis 
rule is to be applied. 1 may just in this connection call at­
tention to Anderson v. Anderson A It is true that that case 
was decided on the construction of a deed, but the principles 
upon which deeds and statutes are construed are not very 
different. I am of opinion that this case is appealable with­
out leave.

As to the merits of this appeal. 1 am of opinion that 
the learned trial Judge’s conclusion is correct and should not 
be interfered with. There are a number of cases which lay 
down the rule that when a lease for years expires and the 
tenant holds over and pays rent and the landlord receives it, 
a tenancy from year to year is presumed on the same terms 
as to payment of rent as under the original least». In all the 
cases where such a rule is laid down 1 think it will Ik- found 
that the original term was for a year certain or for several 
years, and that in laying down the rule the ,fudges were 
speaking in relation to the term which was in their minds in 
the particular case. Then there are cases where the original 
letting has been for less than a year, as for instance for six 
months, three months, one month, a week. In these cases it 
has been held that the overholding tenant holds from six 
months to six months, from three months to three months, 
from month to month or from week to week, as tin- case might 
be. I can find no case where it lias l>een held that an over­
holding tenant holds for a division of the year, such as for

Nia»I 1 Q. H. 740.

Judgment. 

Wetmore, J.
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Judgment. fr0ln four months to four months, from live months to five 
Wetmore, •?. months, or from eleven months to eleven months.

It is claimed, however, that under a letting for say eleven i
months the tenant is a tenant for years. That may possibly '
be correct technically. 1 find it so laid down in an old edi­
tion of Woodfall im Lamllord and Tenant,• The, writer says,

If the lease he but for half a year or a quarter or any less 
time the lessee is considered a tenant for year» and is styled 
so in some legal proceedings ; a year being the shortest term 
of which the law in this case takes notice.” 1 cannot find, 
however, that this is carried forward into the late editions of 
Woodfall. But assuming it to be correct law, there is no 
hard and fast rule under it that, where there is a tenancy 
for years as so defined and the tenant holds over and pays 
rent, a tenancy from year to year is created and six months 
notice to quit is necessary. On the other hand the authori­
ties are clear that if a tenancy for a month is created and the 
tenant holds over and pays rent monthly, a tenancy from 
month to month is created, and only a month’s notice to quit 
is necessary.*

Now 1 do not wish to be understood as laying down a 
general rule that, where a party is allowed to hold over after 
the expiration of a tenancy by agreement, the terms on which 
he continues to occupy are matters of evidence rather than 
law, although Wioiitmax. J., certainly did go that far in 
Manor of Thetford v. Tyler.10 But I am of opinion that there 
are cases where the terms of occupancy even as to the nature 
of the term or character of the holding may be a mixed ques­
tion of law and fact. This view must have been held in 
McPherson v. Norris" and MacQreyor v. Deto.1* In the 
latter case, according to the finding of the court, there was 
an agreement for tenancy of six months commencing on the 
15th May. 1855, at the rate of $20 per month, payable 
monthly. The tenant held over and paid rent. In deliver­
ing judgment Wilson, C. J.. is reported” as follows,
“ 1 infer from the conduct of the parties, the correspond­
ence, and the time of payment of the rent, that from and 
after the 15th November the relationship of landlord and 
tenant continued between the parties . . . and that the

•(5th Ed.) (1850) p. 53. " (1845 ) 8 Q. B. 05. 15 !.. J. iy B.
83. "< 1850) 18 V. C. <*. B. 472. *1 ISSN) 14 Ont. It. 87. 11 At p.02.
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bolding was a monthly tenancy.’" McPherson v. Norris, 
so lint, is in many respects very similar to this case. The 
original letting in that case was for a term not an aliquot 
portion of a year, namely, live months up to the 1st April, 
at a rent of ££ per month, and it was agreed that if the 
tenant retained possession after the 1st April he was to pay 
at the rate of £50 a year for the premises, payable monthly. 
Robinson, C.J., who delivered the judgment of the Court, is 
thus reported:14 “ This gives to the lessee, we think, an op­
tion to remain after the first of April as a monthly tenant 
at the rate of £50 a year, but constituting a tenancy which 
the landlord may at any time put an end to upon a month’s 
notice.” In the case now before this Court the term was 
for 11 months at a certain fixed rate per year. It is true 
that the agreement did not specify, as in McPherson v. Nor­
ris, that the rent should be payable monthly, hut by the tacit 
arrangement and understanding of the parties the rent was 
treated as payable monthly. They had a perfect right to so 
treat it. And after the termination of the term of eleven 
months they continued to treat the rent in the same way as 
payable monthly.

Now I am of opinion that, under such circumstances, 
taking into consideration the manner in which the vent had 
been paid both before and after the expiration of the eleven 
months, that the learned trial Judge was quite justified in 
inferring that, ns a matter of fact, the rent all through was 
at a rate of $400 a year payable monthly. And I gather from 
the tenor of the learned Judge’s judgment that he so found, 
but if he did not so find this Court has the right to draw- 
inferences of fact and 1, as a member of the Court, find that 
the rent was so payable. Reaching that conclusion, the case 
is quite within McPherson v. Norris, that is, that after the 
expiration of the term originally demised, the tenancy in both 
cases was at the rate of a fixed sum per annum payable 
monthly. Now that in MrPherson v. Norris was held to 
constitute a monthly tenancy. I am prepared to follow that 
case, and I think this appeal should lx> dismissed with costs.

Scott, J., concurred with Richardson, J.

Appeal dismissed miih costs.

Judgment. 

Wetniure, J.

18 V. C. R. 472 nt p. 47<l.
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THE QUEEN v. COLLYNS.
Theft of cattle—Obliteration of brands—Evidence of similar acts— 

Admissibility.

Prisoner was charged with the theft of certain cattle, the brands 
upon which had been obliterated.

Held, that evidence that the brands upon other cattle laid been 
similarly obliterated and that the prisoner had in his possession 
branding irons adapted to causing an obliteration of the character 
found, was admissible.

ItoVLEAU, J., di8scuticnte.
[Court in banc, 11th February, 1898.

This was a case reserved by Scott, J., before whom the 
prisoner was charged with stealing certain cattle, the pro­
perty of one Knox. The lacts and the questions raised sulli- 
cientlv appear in the judgments.

The case was hett rd before Kichardson, Wet mu re, 
Hovleau and Scott, JJ.

T. C. Johmtnne, for the Crown.
,/. Nolan, for the prisoner.

[11th Februaryf 789*'.]

Wetmore. J. :—The defendant and one Gervais were 
charged with stealing two steers the property of one Knox. 
These animals, according to the evidence, had originally 
been branded with Knox’s brand, but these brands had been 
almost wholly obliterated by other brands and marks being 
placed upon them. After such obliteration the steers were 
claimed by Collvns as his property, and in giving evidence 
at the trial he himself admitted that this had happened upon 
one occasion, although he explained that he was at the time 
at such n distance that he could not distinctly see the brands.

Evidence was received subject to objection on the part 
of the accused, that the brands upon certain cattle, other 
than those in question, and only some of which were branded 
with Knox’s brand, had been wholly or partially obliterated 
in the same manner as the brands upon the cattle in ques­
tion. and that the substituted brands upon such other cattle, 
as well as those upon the cattle in question, had been made
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vit her with branding irons in the possession of the accused Judgment, 
and used by them in branding cattle owned by them, or in Wetmore, J. 
their charge, or with similar branding irons.

Gervais was acquitted and the defendant Collyns con­
victed.

The only question reserved for the consideration of this 
Court is whether the evidence so received and objected to 
was admissible.

The objections taken to its admissibility were : (1) that 
the evidence must be confined to the issue, and that the 
question whether the accused had placed the obliterating 
brands on the other cattle, or whether such obliterating 
brands had been put on at all, was not in issue ; and (2) that 
it was not established that the accused had any connection 
with the other cattle whose brands had been so obliterated, 
that such cattle ever were in charge of the accused, that 
they ever were in a situation where the accused might have 
obliterated the brands, or that the accused had any know­
ledge or notice of the obliteration of those brands.

There certainly are cases in which the Crown may ad­
duce evidence tending to show that the accused has been 
guilty of criminal acts other than those charged against him, 
and I am of opinion that, in cases where such evidence may 
lie adduced, it is not necessary, in order to admit of its being 
out in, to establish conclusively that the accused has been 
guilty of such other criminal acts. It is sufficient if the 
evidence tends to show that the accused has been so guilty.

The law governing the question is laid down in Makin v.
. I Homen~General for New South Wales,1 as follows :—u The 
principles which must govern the decision of the case are 
clear, though the application of them is by no means free 
from difficulty. It is undoubtedly not competent for the 
prosecution to adduce evidence tending to show that the 
accused had been guilty of criminal acts other than those 
covered by the indictment for the purpose of leading to the 
conclusion that the accused is a person likely from his 
criminal conduct or character to have committed the offence 
for which he is being tried. On the other hand, the mere 
fact that the evidence adduced tends to show the commission 
of other crimes does not render it inadmissible if it be rele-

' MSfMl A. C. *7, at n. ftfi.
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•indgim-nt. 

Wetmore, .1.
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vant to au issue before the jury, and it may be bo relevant 
if it bears upon the question whether the acts alleged to con­
stitute the crime charged in the indictment were designed 
or accidental, or to rebut a defence which would otherwise 
be open to the accused.”

In Reg. v. Uteri ng- the accubed was charged with the 
murder of her husband by administering arsenic to him, 
and the Crown offered in evidence pM mortem analyses of 
the contents of the stomachs of the husband and of two sons 
who had subsequently died, and a medical analysis of the 
vomit of another son, and also offered evidence that these 
four persons lived with the prisoner during their lives, and 
formed part of her family, and that she generally made tea 
for them and cooked their victuals. This evidence was 
objected to and rece.ved, not because it proved that the 
sons had been murdered by the prisoner, but merely because 
it proved that the death of the sons proceeded from the 
>ame cause as that of the husband, namely, arsenic, and be­
cause it had a tendency to prove that the death of the hus­
band, whether felonious or not, was occasioned by arsenic.

In Regina v. UosMz the accused was indicted for setting 
tire to a rick of straw. The rick was set on tire by the 
prisoner having fired a gun very near to it, and evidence 
was offered to shew that the rick had been on fire the day 
previous and that the prisoner was then close to it with a 
gun in his hand. There was no other evidence offered to 
shew that the prisoner had on the day previous fired the 
gun or set fire to the rick. The evidence, however, was re­
ceived as tending to shew that the rick was fired at the 
time charged, wilfully. So in Regina v. Gray' the accused 
was charged with setting fire to his house with intent to 
defraud an insurance company, and evidence was offered to 
shew that the prisoner had previously occupied two other 
houses in succession which had been insured, that fires had 
broken out in both, and that the prisoner had made claims 
on the insurance companies for the losses occasioned. There 
was no other evidence offered to shew that the fires in the 
two houses had been set by the prisoner, yet the evidence 
was received as tending to prove that the fire set as charged 
in the indictment was the result of design not of accident.

* (18491 is L. J. M. C. 21 n. 1 nS4fii 2 C. & K. 306: 2 Cox 
C. C. 243. M F. & F. 1102.
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The case now in question was tried by ray brother Scott Judgment, 
without the intervention of a jury. The learned Judge 
has not presented to us the full evidence upon which he 
found the abused Collyns guilty. He has only presented 
to us so much of the evidence as bears upon the question 
which he has reserved for the consideration of this Court.
We are not at liberty to travel outside the case; in fact we 
have not the material before us to enable us to do so. The 
simple question we have to decide is, was the evidence so 
received admissible? No doubt we ought to assume that 
the evidence in question influenced the mind of the learned 
Judge, since otherwise he would not have reserved the 
question, and therefore if we reach the conclusion that the 
“videnee was improperly received we ought to grant a new 
trial. I am of the opinion, however, that the evidence was 
properly received as tending to shew that the obliterating 
the brands on the animals alleged to have been stolen was 
deliberately and wilfully done, and that also that it was part 
of a design on the part of the perpetrator, whoever he may 
have been, to acquire cattle in the neighbourhood which did 
not belong to him.

To understand this question correctly it may be con­
venient to discuss what branding means. In this country, 
especially in the extreme western part of it, where large 
herds of cattle are owned by different persons, and allowed 
to range indiscriminately over the ranches and mix together, 
the usual indicia of ownership arc the brands which enable 
each owner to identify his own cattle, each having his own 
peculiar and distinctive brand. Now 1 do not wish to l>e 
considered as holding that the mere obliteration of a brand, 
or the attempt to do so,. and the substitution of another 
m itself amounts to the theft of an animal. It is not neces­
sary to express any opinion on that question in this ease.
I do hold, however, that such obliteration and substitution 
coupled with other circumstances may he strong evidence 
of theft.

Now let me examine what the evidence in this case 
is, in so far as it is presented to us and bears upon the 
question submitted. It must be borne in mind in the first 
place that the original brands on these cattle were wholly

VOL. III. T. L. KBITS. —6
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or partly obliterated, that is that an attempt has been made 
to disguise those original brands. But the evidence not 
only shews this, but it also shews that an attempt had been 
made from which it may be inferred that t|^,> perpetrator 
intended to substitute some other indicia of ownership. The 
evidence adduced tended to shew that some person, we 
will not say at present who, had conceived the general de­
sign of disguising tin- original indicia of ownership and sub­
stituting other indicia of ownership upon a number of cattle 
in that part of the country, and the substituted indicia of 
ownership were all of the same character. The next thing 
proved is, that two of these animals with respect to which 
the original indicia of ownership were so disguised, and the 
new indicia of ownership were substituted, are claimed by 
the defendant Collyns, and it also appears that this same 
man had in his possession tools with which the disguising 
and substitution might he done, and that the marks which 
are so substituted are the brands or marks by which he 
identifies his own cattle. Now I have marshalled the evi­
dence in my own way, but I have marshalled it just as the 
facts presented in the stated case warrant. I am of the 
opinion that the evidence was properly admitted. With 
respect to the question of what weight is to be given to the 
testimony I express no opinion. That would entirely de­
pend upon other circumstances which are not before us. and 
with respect to which we have no power to deal. In my 
opinion the ruling appealed from should be affirmed.

Rouleau, J. (dissenting) :—Th<s rule is that “ no evi­
dence can be admitted which does not tend to prove 
or disprove the issue joined.” In Russell on Crimes 
(5th Ed.), at p. 403, this rule is thus explained In 
criminal proceedings the necessity is stronger, if pos­
sible, than in civil, of strictly enforcing the rule; 
for where a prisoner is charged with an offence, it 
is of the utmost importance to him that the facts laid before 
the jury should consist exclusively of the transaction which 
forms the subject of the indictment, which alone he can 
be expected to come prepared to answer. It is, therefore, 
a general rule that the facts proved must be strictly rele- 
^nt to the particular charge, and have no reference to any 
conduct of the prisoner unconnected with such charge.
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Tiiurefore, it is not allowable to shew, ou the trial of an 
indictment, that the prisoner has a general disposition to 
commit the same kind of offence us that for which he stands 
indicted.”

That is exactly what the Crown has attempted to do in 
this case. In order to shew that the prisoner had a dispo­
sition to alter brands, the Crown brought witne.-ses to prove 
that there were other cattle branded with the prisoners 
brand over Knox’s brand, without any evidence that the 
prisoner was ever connected with such illegality. Could the 
prisoner have any chance to answer such evidence when it 
uas sprung on him during the trial? Is it not reasonable 
to think that if he had known that the Crown intended to 
adduce such evidence, he would not have been prepared to 
answer it? It is of common occurrence in the west that fac­
similes of brands are made by means of a semi-circle and a 
bar. It is a notorious fact that the Stock Association use 
such instruments to brand the cattle off members of the 
Association during the “round up," no matter what his 
brand is. That being so, the fact of the prisoner having a 
brand in his possession similar to that found on some of 
Knox’s cattle, is no evidence at all that he is connected 
with that illegal act. In my estimation all the authorities 
cited seem to strictly follow the rule above cited. In the 
case of Reg. v. Oddys, it was held that on the trial of an in­
dictment containing counts for stealing, or for receiving 
the property knowing it to be stolen, evidence of tho posses­
sion of other property stolen some time before from other 
persons was not admissible. In my opinion that case is a 
great deal stronger than the present, because the prisoner 
was connected with the facts intended to he proven, while 
here the prisoner never was connected with the fai ts proven.

For these reasons 1 cannot bring my mind to think that 
this evidence was admissible, and therefore 1 am of opinion 
that the learned trial Judge should have refused to admit 
such evidence.

Richarosox and Scott, JJ., concurred with Wet- 
more, J.

Conviction affirmed, Rouleau, J., dissenting.

Judgment. 

Rouleau, J.

•2 Pen. C. C. R. 2«9.
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1{E GALLOWAY.

Land Titien Art -Issu • of certificate of titi to executo as such— 
User a tor entitled us residuary devisee—Execution against him 
personally—Entry of, upon certificate of title.

Where an executor is by the will entitled as legatee to the lands of 
the estate, a registrar should not register against them an execution 
against the executor persoinlly until he has satisfactory evidence 
that the debts and other eh. rges against the estate have been satis­
fied.

Remarks by Wetmork, J., upon the position with regard to execu­
tions against an executor so entitled, or au administrator entitled 
in distribution.

[Court in banc. 6th June 1) June, 181)8.

This was a reference by the Registrar of Titles for 
Assiniboia to Wktmore, J., under the provisions of see. Ill 
of The Jsfind Titles .le/.1

On 21st January, 1897, an execution was registered at 
the instance of one Urdu against the lands of Abraham 
Galloway, who on the 18th June following obtained pro­
hate of the will of his mother Mary Ann Galloway. The 
testatrix, after making several pecuniary bequests and a 
specific bequest of a fur coat of the value of $40, and of five 
acres, part of tin* N. W. J of S. 32, T. 13, H. 31 W. 2. be­
queathed all the rest of her property, real and personal, to 
her son Abraham (the execution debtor), subject to the 
payment of her funeral and testamentary expenses. She 
specially provided that the fur coat should be purchased out 
of the residuary estate against which, by a codicil, she also 
charged a bequest of $200 to her daughter.

On the 19th August. 1897, the probate of the will and 
codicil having been produced to the Registrar of Land Titles, 
a certificate of title to the quarter section was granted to 
Abraham Galloway as executor, and on the same day a trans­
fer made by Abraham Galloway to Herbert Samuel Hart, 
was produced to the Registrar, who cancelled the certificate 
granted to Galloway and granted a new certificate to Hart. 
I 'pon neither of the certificates was any memorandum made 
of the execution, nor was there before the Registrar any 
material shewing that debts of the testatrix or the particu­
lar legacies under her will had been discharged. Orde, the

1 57 & 7H Vie. c. 28 (1804) (Cn.t
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execution creditor, having discovered the granting ol' the 
certificate to Hart, and the issue of the duplicate certificate 
without any memorandum of his execution upon it, called 
upon the .Registrar to demand back the duplicate, and then 
make an entry of his execution thereon, and the registrar 
being in doubt as to his duty under the circumstances, re­
ferred tile matter to Mr. Justice Wetmore, who referred 
it to the Court in banc.

The reference was argued before Richardson, Wet- 
more, Rouleau and Scott, JJ.

E. L. Elwood, for execution creditor.
E. A. C. Me Lory, for registered owner.

[Utli June,

Richardson, J.—In my judgment the Registrar com- 
miitted no error by not entering upon the certificate granted 
or duplicate issued to Hart a memorandum declaring the 
land named in it, as subject to the Orde execution, for the 
reason that the land at the time the certificate was granted 
Hart was not, so far as the registry shewed, Abraham Callo­
way's own, but stood in his name merely as the personal re­
presentative of Maw Ann Calloway, and it was as such repre­
sentative he transferred to Hart. Until it appeared that the 
debts and legacies had been discharged the Registrar could 
not determine that Alexander Galloway had as residuary 
legatee any interest in the land he thus transferred to Hart

The answer to the formal question put by the Regis­
trar whether it was his duty to demand the certificate of 
title from Hart, and to endorse the said execution as such a 
charge, must therefore be in the negative.

An order is to go that the execution creditor pay to 
Hart his costs of the reference.

Wetmore, J.—I agree with the judgment just delivered 
by my brother Richardson, but I desire to make one or 
two further observations.

Land in the Territories, under the provisions of The 
Land Titles Act, goes to the personal representative of the 
deceased owner and is dealt witli by him in the same man-

statement.

Argument.

■Judgment.
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.liiiigineiit. ner a,, personal estate is dealt with, and is distributed in 
H'etin ire, j. the same manner as tlie personal estate.

Now the intention of the Act is that the personal rep­
resentative, whether executor or administrator, shall hold 
the land for the purpose of the estate in the same way, and 
to the same extent, for which he holds personal property. 
It is placed in his hands in the first instance for the pur­
pose of paying the testamentary and funeral expenses and 
the debts, and is then, and then only, to be handed over to 
the persons thereto entitled in distribution, or in case of a 
person dying having made a will, to be handed over to the 
devisee whether he he residuary devisee or specific devisee.

It is evident, therefore, that the property is liable to 
be used in the first instance for payment of such expenses 
and debts, and that the administrator or executor may 
find it necessary to convert the estate into money just 
as it may lie necessary for the executor or administrator to 
convert ordinary goods into money for the purpose of ad­
ministering the estate and paying the debts and liabilities.

When the estate has been wound up then the persons 
entitled in distribution are entitled to the remainder. If 
a will has been made the devisee, whoever he may be, is 
entitled to have the property handed over to him and that 
whether he is the residuary devisee or a specific devisee. 
Until that time arrives, however, the executor must be in a 
position to administer the estate and his hand must be free. 
It would be to my mind directly against the intention 
of the Legislature to suffer a cloud to be put upon the title 
which he may pass to a bona fide purchaser, because it might 
happen that the executor is the residuary devisee, or other­
wise as devisee is entitled to any property.

If that were done then no persons in a case like the 
present could purchase from an estate with safety ; and 
therefore when the Legislature provides, as it does, that the 
administrator shall be deemed the owner of the estate, and 
that the certificate of title shall be issued to him as admin­
istrator, he is only the owner for the purpose of dealing 
with the property for the purposes of the estate. Now, 
when the estate has been wound up, the devisee becomes 
entitled to the property, it should be passed to him. 
and when that time arrives and when, by some pro-
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uess, or by notice, 1 am not prepared to eay how, 
but that there is a means 1 am satisfied — it 
may be by order of the Court, or in some other way— 
the registrar has been officially informed that the title has 
become absolutely vested in the executor, free of all claims, 
for administration purposes, the charge against the execu­
tor in a case like the present will attach against the prop­
erty, but until this happens the registrar would not be jus­
tified in clouding the title of the executor as such and 
affecting the title of an innocent purchaser such as Hart is 
here, no charge of collusion having Itcen set up.

Bouleau, J., and Scott, J., concurred.

Order accordingly.

GRAGG v. LAMAKSH.

Appeal from conviction—Notice of appeal—Sufficiency of—Form of 
notice—Criminal Code. ». 880, par. [b]—Jurisdiction to hear 
appeal—Recognizance—Absence of affidavit of justification.

Ueld, Scott. J.. dissentientv. that n notice of appeal from a convic­
tion is insufficient if it is not addressed to any person.

Held. per curiam, that no affidavit of justification of the sureties 
need accompany the recognizance.

[Court in banc, 7th June. 14th June. 1898. 

This was a case stated for the opinion of the Court in
banc.

The defendant had served upon the convicting justice 
notice of appeal from a summary conviction in the form re­
quired by Form NNN of The Criminal Code, 1S92, except 
that it was unaddressed. The sureties on the recognizance 
had not made any affidavits of justification. The questions

Note.—Sec. 880 ( 6) of the Criminal Code. 1892. provided that : 
—“ The appellant shall give to the respondent, or to the justice who 
tried the case for him. a notice in writing in the form NNN in 
schedule one to this Act, of such appeal, within ten days aftçr such 
conviction or order.”

Judgment. 

Wetmure, J.

Statement
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submitted were whether, in the absence of an address, the 
notice was sufficient to g.ve jurisdiction, and whether affida­
vits of justification were essential.

The argument was heard before Richardson, Rou­
leau, Wetmork and Scott. JJ.

No one for appellant.
It. B. Bennett, for respondent.

[Wh June, 1898.]

Wetmore, J. :—1 am of opinion that the notice of ap­
peal not having been addressed to any person, was insufficient 
to give jurisdiction, and that the learned Judge should be 
so advised.

Ex parte Doherty,l and the Queen v. Justices of Essex? 
were cited as tending to establish that the notice in this case 
was sufficient. In the former case, the notice was addressed 
to some person, namely, the justice who heard the complaint, 
and the question was whether that was sufficient—whether 
the notice should not have been addressed to the complainant 
or to the justice for him. The Court held that the notice 
was sufficient. This Court, however, held the contrary in 
Keohan v. Cook.3 It seems to me, therefore, clear that the 
notice must be addressed to some person.

The Statute under which the Queen v. lie Justices of 
Essex.4 was decided, was the Summary urisdiction Act, 
1879? which does not provide, as do<- >ec. 880 of The 
Criminal Code, 189H, that the notice all be in a pre­
scribed form. It merely prescribes that “ the appellant, 
shall . . . give notice of appeal by serving on the
other party and on the clerk of the . . . court of sum­
mary jurisdiction notice in writing of the intention of ap­
peal.** The notice in that case was not only served on the 
clerk but it was addressed to him. The contention was 
that it ought to have been addressed to the convicting jus­
tices. The Court held that it would put too narrow a con­
struction on the statutory direction to so hold.

'(1885) 25 N. B. It. 38. *(1802) 1 Q. B. 4tXt. *(1887) 1 Terr. L. 
It. 125. ‘(1892» 1 <J. Ik 490. '42 & 43 Vic. c. 40, s. 31 (Imp.)



111.] URAOG V. LAMAltSH. V3

If, however, the Statute had prescribed a fonn cf notice Judgment, 
and directed that notice in that form should be given, 1 am of Wetmure, J. 
opinion that the Court would have had to follow such direc­
tion. Subsec. 44 of sec. 7 of The Interpretation Act* provides 
that, “Whenever forms are prescribed, slight deviations 
therefrom not affecting the substance or calculated to mis­
lead shall not vitiate them.” It is not a slight deviation 
when the Act gives a form of notice an<Tdirects that it shall 
be addressed to certain persons to issue a notice not addressed 
hi any person. One of the expressed conditions therefore 
to which the right to entertain the appeal is made subject 
by the Code not having been complied with, the learned 
.fudge had no jurisdiction to entertain it.

I am of the opinion, however, that it is not a condition 
precedent to the right of appeal that an affidavit of justifi­
cation by the sureties to the recognizance should accompany 
the recognizance. Such a practice has never prevailed. 1 
never knew or heard of its being done. If it had been neces­
sary it would have been so decided long since.

The requirement that in appeals of this character the 
appellant shall enter into recognizance with sufficient sure­
ties has been in force in Canada at any rate since 18(>9, and 
it has always been assumed that the question of the suffici­
ency of sureties is a matter entirely for the justice before 
whom the recognizance is entered into. 1 say that this has 
always been assumed because I cannot find anything to the 
contrary. It is too late now I think to lay down a different 
rule. Moreover, under sec. 880 (c) of the Code, the party 
appellant has in this connection to do one or two things in 
order to give jurisdiction to the appellant tribunal. He has 
either to enter into a recognizance with two sufficient sure­
ties conditioned as in the sub-section is provided, or deposit 
a sum of money. If he is in custody and gives the required 
recognizance, the justice must liberate him. In that ease, 
tin- justice must be the sole judge of the sufficiency of the 
sureties, the appellate Court is not in a position to judge of 
it. But the same recognizance is the one filed as the condi­
tion precedent to the appeal. Parliament surely never con­
templated that such recognizance should be sufficient for one 
purpose, namely, to authorize the liberation of the person in

*R. 8. C. (1886) chap. 1.
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JudeuiMit custody, and not sutlicient to give the appellate court juris- 
Wrtni.ii», .1. ilicth.li. The (piestion is ipiite different from that which 

arose in Regina v. Richardson'' and Regina v. Petrie.' In 
those eases the Statute and liule of Court prohibited the 
Court from entertaining a motion to quash a conviction unless 
the defendant was shewn to have entered into a recognizance 
with one or more sufficient sureties. This was held to lie a 
provision that there must lie affirmative evidence before the 
Court in which the motion was made shewing the sufficiency 
of the sureties liefore the motion could be entertained.

The learned Judge should be advised that an affidavit 
of justification of sureties need not accompany the recog­
nizance.

We have no jurisdiction to award costs.

Richardson and Rouleau, JJ., concurred.

Scott, J. (dissenting) :—I agree with the view expressed 
by my brother Wetmore, that it is not incumbent upon the 
appellant to show the sufficiency of the sureties to the recog­
nizance, and with his reasons for arriving at that conclusion. 
1 cannot, however, accede to the view expressed by him that 
the notice of appeal is insufficient by reason of the fact that 
it is not addressed to anv person.

It is true that the form of notice which appears in the 
schedule to The Criminal Code, 1892 (Form N N N). appears 
to contemplate that it shall lie addressed to some person or 
persons, hut I think it will be conceded that such address 
would be unnecessary if it were served upon the person for 
whom it is intended, m., the prosecutor.

The object of the notice is attained when it gives the 
person on whom it is served, the necessary information as to 
what is intended to be attained by it. and when served upon 
the convicting justice, even though not addressed to any 
person, its form is such that it fully acquaints him with the 
fact that the appellant intends to appeal against a certain 
conviction, which is described with such particularity as to 
enable the justice to ascertain without any possibility of a 
doubt what conviction is referred to, and who the prosecu­
tor is. It is reasonable to presume that the justice must

'(188») 17 Ont. R. 72». •< 1RHIII 1 Terr. L. R. 11*1.
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know the object of the notice and that it is intended, not 
for him, but for the prosecutor, and, knowing this, it would 
be just as much his duty to inform the prosecutor of it as if 
it were addressed to him.

For these reasons, 1 am of opinion that the absence of 
any address is, to adopt the language of sec. 7 (44) of The 
Interpretation Act," but a slight deviation from the pre­
scribed form, and one which does not affect the substance 
and is not calculated to mislead.

I think that if this view were accepted, the object of the 
Statute would be better attained than if the decision of this 
Court in Keohan v. Cook, supra, were extended to cases like 
the present.

To my mind the form of notice in the schedule is such 
that it would be difficult for a layman to determine whether 
it should he addressed to the prosecutor or to the justice or 
both, because, by using the word “you” when referring to 
the justice, it appears to contemplate that under some cir­
cumstances at least it is intended to be addressed to him 
alone, or to him and the prosecutor. It would be unreason­
able that in every case where the appellant desires to appeal, 
he should be compelled to employ an advocate to draw up 
the notice of the appeal, and owing to the difficulty I have 
mentioned in determining in what manner the notice should 
be addressed, even the advoeate might err in preparing it.

KKlilNA v. COVENTRY.

Omission to provide neeessaries of life, clothing and méditai aid to 
child—Criminal Code, ss. 109, 210 and 211—“ Master and ser­
rant "—“ Head of family "—“ Medical I id ” — Permanent in­
jury to health.

Accused had been placed in charge of a child of twelve under agree­
ment with Dr. Hamardo's Homes. The boy’s toes were frozen, and 
after more than three weeks without medical attendance it be­
came necessary to amputate them.

Held, that the relation of the accused to the boy was not that of 
parent, guardian, or head of a family unjler s. 209 of The Criminal 
Code, 1899.

Held, further, tha; in the absence of medical evidence as to its effect 
the loss of the toes could not be taken to be. or to he likely to cause, 
permanent injury to health.

[Court in banc, 6th June, loth June, 1898.

•I udgment.

•R. 8. C. (1886) chap. 1.
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This was a case reserved by Richardson, J., l>efore 
whom the prisoner was charged on several counts under 
secs. 200. 210 and 211 of The Criminal Code, 189J, for that 
being a person in charge of a child of twelve, he had omitted 
to provide the child with the necessities of life, by reason 
whereof his health was likely to be permanently injured; 
being the head of a family, he was guilty of a like omission 
without any result being alleged, and being the master of 
an apprentice under sixteen, he had omitted to provide him 
with necessary food, clothing, and lodging, whereby his 
health was permanently injured and his life endangered, 
it appeared that the accused had been entrusted with the 
care of the child by Dr. Barnardo's Homes, under an agree­
ment to provide beard, washing, lodging, clothing, and neces­
saries ; that the only article of clothing he had provided 
was a pair of old moccasins too large in size and having 
holes in the heels and toes ; that the boy complained of his 
feet being sore, and was told by the accused to get some 
hot water: that four or live days afterwards the boy had 
gone to bed where he remained about three weeks, during 
which time the accused had bathed the boy’s feet and put 
fresh rags upon them ; that the boy was then removed to 
the Winnipeg Hospital, where it was found necessary to am­
putate all his toes.

The learned Judge convicted the accused, but reserved 
for the opinion of the Court the questions (1) whether the 
legal duty of the head of a family to provide necessaries 
for its members includes the provision of medical attend­
ance ; (2) whether there was any evidence of, or of the like­
lihood of. permanent injury to health, and (3) whether upon 
these facts the charges could be sustained under any of the 
counts of the charge.

T. C. Johnstone for the Crown.
W. B. Willoughby for the accused.

The case was argued before Rouleau, Wetmorf. and 
Scott. JJ.

[15th June, 1898. \

Judgment. Rouleau, J. :—T cannot bring my mind to under­
stand how, under the agreement in question, sec. 210
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of The Criminal Code, 1892, would apply to this •'udgmens. 
case, inasmuch as it enacts that “ everyone who as Rouleau, J. 
parent, guardian, or head of a family is under a 
legal duty to provide necessaries for any child under the 
age of sixteen years, is criminally responsible for omitting, 
without lawful excuse, to do so, if ” the health of such child 
is likely to be permanently injured by such omission. The 
accused in this case was neither the parent nor the guar­
dian of the boy Sargent ; nor could it be contended that he 
formed part of Coventry’s family, so that he, Coventry, 
might have been designated as the head of a family includ­
ing the boy, because the legal guardian of the boy had a 
written agreement to engage him to the accused under the 
conditions already mentioned. If the accused could be in­
dicted under this section, I do not see the necessity or utility 
of sec. 211, which enacts that “everyone who, as master or 
mistress, has contracted to provide necessary food, clothing, 
or lodging for any servant or apprentice under the age of 
sixteen years, is under a legal duty to provide the same, and 
is criminally responsible for omitting, without lawful ex­
cuse, to jH?rform such duty, if the death of such servant or 
apprentice is caused, or if his life is endangered, or his health 
has been or is likely to be permanently injured by such 
omission.” It seems to me that the accused can only be 
indicted under this section, and that his relations between 
himself and the boy Sargent were clearly those of master 
and servant under the said agreement.

This being the case, the responsibility of a master towards 
his servant is not so great as the responsibility of a parent, 
head of a family, or guardian towards a child while remain­
ing a member of his household under sec. 210.

Taschereau* says: “The difference in the two sections 
210 and 211 between necessaries and necessary food, clothiny, 
nr lodginy. is a right one. A parent is obliged to t- his 
child, or a husband*his wife, with all the necessaries of life, 
which would include medical attendance, whilst a master 
is only obliged to provide his servant or apprentice with 
the necessary food, clothing or lodging which he has con­
tracted to so provide.”

1 Criminal Code. p. 145.

1
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To support this difference Taschereau refers to the 
dise of the Queen v. Downes.* In reading this ease 1 find 
that it does not support the contention that the word 
necessaries includes medical aid. The accusation in that 
case was brought under section 37 of 31 & 32 Vie. ch. 
122 (Imp.), which specially provides that “medical aid*' 
should be given to a child by his parent. Lord Coleridge, 
C.J., said: “Speaking for myself alone, 1 may say that had 
it not been for the Statute to which we have been referred, 
1 should have entertained great doubt upon this case. The 
Statute makes it an offence; punishable summarily wilfully 
to neglect to provide adequate medical aid for a child.”

Bkamwell, B., was of the same opinion, and he added : 
“I agree with my Lord Coleridge as to the difficulty 
which would have existed had it not been for the Statute. 
But the statute imposes an absolute duty upon parents.”

Even if the accused has been tried under sec. 210, in 
my opinion there would still be a great doubt whether the 
head of a family or guardian would have been guilty of an 
offence for neglecting to provide medical aid. It seems 
clear that the same contention cannot be reasonably argued 
with regard to see. 211, for the word “necessaries” is not 
included. The only offence provided is the omission to 
provide the necessary food, clothing or lodging contracted 
for, and it is needless to say that this section of the Code 
cannot be supplemented by an agreement. Having therefore 
come to the conclusion that sec. 210 of the Code does not 
apply to this case, it is not necessary for this Court to ad­
vise the learned Judge as to the first question.

As to the second question, 1 must draw a line some­
where. I can only discover the line by reference to the 
evident scope and purpose of the enactment. It is plain 
that the object of the law is to protect the servant from 
such injury as would likely impair his health permanently, 
and not of an injury that would only be of a temporary 
effect on his health. In its ordinary sense the word “health” 
means, “the general condition of the body with reference 
to the degree of soundness and vigour, whether normal or

M1875» 1 Q. H. 1». 23: 45 L. J. M. (\ 8. 83 L. T. «75; 25 W.
Tl. 278 . 13 Cox C. C. 111.
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impaired,” or “that condition of a living organism and of 
its various parts and functions which conduces to efficient 
and prolonged life.”

Having laid down these definitions given hy the best 
authority which I could find, is this Court in a position to 
determine under the evidenee adduced, that this hoy having 
lost his toes, consequent upon frost bites, has impaired his 
living organism so as to affect or shorten his life? As far 
as 1 am concerned 1 am not prepared to say. It seems to 
me that expert evidence should have been given to enlighten 
the Court upon the consequence of such an injury on the 
health of that boy. Without that evidence the Court is 
left only to surmise what is the effect of such an injury as 
to likely or permanently injure the health of said boy. My 
answer to the second question would therefore be that the 
Court is not justified in deciding upon the evidence that 
the injury suffered fay that boy was of such a nature aa to 
permanently injure his health or likely to do so.

As to the third question, I am of opinion that sec. 211 
is the only lection applicable to the circumstances of this 
case, and that the conviction could have been sustained with 
sufficient evidence, under paragraphs 5 and 7 of the indict­
ment, but as there was no evidence before the Court to shew 
that, by the injury caused to the boy, his health was or was 
likely to be permanently injured, I am of opinion that there 
was no ease to lie left to the jury, and that therefore the 
conviction must be quashed.

Wetmore, J.—I am of opinion that the contract upon 
which the boy John Sargent came to the accused was a" 
contract establishing between them the relationship of 
master and servant, and not that of master and apprentice. 
The question whether a legal duty or obligation was cast on 
the accused, the omission to perform which would render 
the accused criminally responsible, depends entirely upon 
whether the duty nr responsibility arises by virtue of either 
sees. 209. 210 or 211 of The Criminal Code, 1892. Counsel 
for the Crown urged that offences at common law were 
charged in the sixth and eighth paragraphs of the charge. 
The learned Judge who reserved this case informs us that 
no such contention was made before him. And if such

Judgment. 

Rouleau, J.
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•Ptidgment. contention had U-en made the evidence failed to prove the 
Wetmore,.). charge laid in the sixth paragraph, because that paragraph 

alleged the obligation to arise by virtue of the relationship 
of master and apprentice having existed between the accused 
and the boy. As a matter of fact there was no evidence of 
any such relationship. But apart from this I can iind r.o 
ease where criminal liability at common law has been held 
to be established by reason of the matters set out in either 
the sixth or eighth paragraphs of the charge. Even assum­
ing there was an obligation or duty on the part of the master 
to furnish a servant or apprentice under the age of sixteen 
with food, clothing, lodging and necessaries, and he omitted 
to do so, and by reason thereof the servant or apprentice 
became or was likely to be permanently injured in health, 
no criminal responsibility was established at common law. 
Cases may be found shewing that when death was caused by 
such omission a criminal responsibility was established.

Then was a criminal responsibility cast on the accused 
by virtue of any omission to perform a duty or obligation 
under sees. 209. 210, or 211 of the Code? 1 am very clearly 
of opinion that section 210 does not apply to the circum­
stances of this ease at all, because I am of opinion that the 
duty referred to in that section upon a parent, guardian, 
or head of a family, is a duty in the nature of the natural 
duty cast upon such person, for instance, the natural duty 
of a parent to provide necessaries for his child. No such 
natural duty was cast upon the accused in this ease in respect 
to the boy Sargent. Cnquestionably there was an obligation 
of the accused by virtue of sec. 211. the omission to perform 

ewhich, without lawful excuse, would render him criminally 
responsible if the consequences followed thereupon as therein 
expressed. But there was no obligation on the accused by 
virtue of that section to furnish medical attendance or 
medicines. I have very great loubts whether a legal duty 
was cast upon the accused bv virtue of sec. 209. and if it 
was, whether he was thereunder bound to supply medical 
attendance or medicine. But 1 do not feel myself called 
upon to decide either of these questions arising under sec. 
•4O9. because in my opinion there was no evidence to estab­
lish that the health of the boy had been, or was likely to be. 
permanently injured, by reason of any omission established 
bv the evidenee.
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It is quite true that the boy's toes were amputated 
and there was evidence from which it might be found that 
this was the result of negligence on the part of the accused. 
It is quite clear without the aid of expert testimony that 
the loss of the toes would be a permanent bodily injury, 
hut their loss would not necessarily be a permanent injury 
to health as I understand the expression.

A person may have a limb amputated, but his organs of 
health may be perfect. One would not in ordinary popular 
language speak of such a person as being a person in bad 
health. It is true the doctor stated that if no medical aid 
had l>een called, the toes would have dropped off, and after 
some months the wounds would have Sealed up, leaving 
painful stumps. The painful stumps, I take it, would have 
been a temporary, not the permanent result. There is no 
evidence that these painful stumps would be the permanent 
result. Anyway this testimony refers to a state of things 
which would have occurred if no doctor had been called in. 
As a matter of fact a doctor was called in. I am of opinion 
that in order to warrant a conviction of the accused under 
any of Ihe charges, there should have been expert testimony 
to establish either that the health of the hoy had been or 
was likely to be permanently injured bv the omission of the 
accused, and that there was no such testimony.

The answers to the 2nd, 3rd and 4th questions put by 
the learned Judge in the case reserved should be “ no.” And 
the conviction of the accused should be ordered to he 
quashed.

In view of the answers given to the second and third 
questions, it is unnecessary to answer the first.

Scott. J., concurred.

Conviction quashed.

VOL. III. T. L. RKI*TH.—7.

Judgment. 

Wetmnre, J.
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SMITH v. MACKAY.
Interpleader—Chattel mortgage—Bona fide»—Produet ion of hook»— 

Solicitor and client—Privilege—Form of order for production.

Ou un interpleader tenue lietween an execution creditor and u chattel 
mortgagee, where the chattel mortgage bus been taken to an advo­
cate to secure his client's indebtedness to him for professional 
services, the books and papers of the advocate are not privileged 
from production so far a< they are required to show the propriety 
and amount of the charges made.

| Court in banc, 7Hi June. l!ith June, 1898.

Tlic plaintiff, an advocate, claimed certain goods seized 
under execution as chattel mortgagee thereof, under a chat­
tel mortgage for $d,000, dated fourteen days before the 
delivery of the writ to the sheriff, and reciting that “ the 
mortgagor is indebted to the mortgagee in various sums of 
money for professional and other services, amounting in all 
to the sum of ip,000. a»d the mortgagee has demanded 
security for the said sum, and in consequence of the said 
demand the mortgagor has agreed to execute these presents.” 
The sheriff obtained an interpleader order. After delivery 
of the issue, an order was taken out bv the execution credi­
tors for the examination of the advocate, and he was served 
with a notice to produce on his examination all books, papers, 
letters, copies of letters, etc., and particularly all books of 
account, ledgers, dockets, day books and other documents 
containing any entry of charges against the execution debtor, 
or showing any dealings between the debtor. On the ex­
amination. the advocate refused to produce the papers and 
books by reason of professional privilege. The Clerk of the 

'ourt declined to order the production, but on appeal the 
Clerk’s ruling was reversed by Scott, .7., and the plaintiff 
was ordered to produce all books and papers which might be 
necessary to show how and in what manner his claim for pro­
fessional services and money advanced was made up. From 
Ibis order the advocate appealed.

The appeal was beard before Rithardson, Rouleau 
and Wktmore, J.T.

IF. IF. 77. Knott. for appellant.
(*. C. MeCanl, Q.O.. for respondent.
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[15th June, 1898.] Judgment
■ i Richsidwm,.flic judgment ol the Court was delivered by

Richardson, J.:—The appellant asks the reversal of 
tile order appealed from, on the ground that the books and 
papers, production of which was ordered, are protected from 
production by reason of legal professional privilege, the rela­
tion of solicitor and client having existed between the ap­
pellant and his mortgagor at the time of such entries of 
i barges being made in the said books of account, etc., such 
entries being made by the appellant in his professional capa­
city of advocate for the said mortgagor. There appears to 
be no doubt that the execution creditor’s obj'ect in seeking 
production of the appellant’s 1 looks and papers is to shew 
from their contents that the consideration recited in the 
chattel mortgage is not duly set forth, and also to establish 
the opposite of the allegations contained in his affidavit of 
hma fide« endorsed on the mortgage, in order to contend that 
as against him the mortgage is fraudulent.

That this in ordinary cases of interpleader would lie 
proper seems undoubted, but does an advocate stand in a dif­
ferent position when he takes from a client a chattel mort­
gage, and when he took it knew that the security was open 
to be questioned by execution creditors of the mortgagor, 
under the provisions of the Ordinance ?

An ordinary mortgagee, one other than an advocate, 
would under circumstances similar to those in the present 
case, surely be bound, and could not escape, producing his 
books of account for verification by entries made therein, of 
c harges for moneys, with times and places they were ad- 
i unced or paid to the mortgagor. The result would either 
confirm, or the opposite, the recital, in so far as it included 
advances. Quoad these in my opinion there can be no privi­
lege because the mortgagee is an advocate, and the mort­
gagor had been his client, and Mr. Justice Scott’s order 
must be supported to that extent.

As to the other branch of the consideration, i.e., the 
appellant’s claim for professional services, he admits he has 
books and papers in his office from which these can be as­
certained. From tile simple production of these for such



104 mutlïuitltis LAW REPORTS. [VOL.

Judgment, purpose as verifying advances no privilege can 1 conceive 
Richardson,J. attach, bin in this holding it must not be assumed that the 

opposing litigant may enter into and notice every detail or 
the contents ol* every paper, or of every charge entered in 
the books produced to the examiner. For instance, the 
appellant, on production of a paper, may be able to say the 
matter within it is of a private and confidential nature, e.g., 
advice to the client. In such cases he may, and it would 
seem is bound, if asked, to state the time he was engaged in 
looking up and expressing his advice particularly charged for 
to answer. In suits brought or defended for the client the 
appellant's docket would give the style of suit brought or 
defended, and what was done on the client’s side; if costs 
were taxed to him, the amount, if not taxed, then, applying 
the tariff between advocate and client to the items entered, 
their total would show if the sum charged the client cor­
responded with the entry in the docket.

The case of Gardner v. Irvin1 is very much in point here. 
To an order for discovery, the defendants made affidavit that 
they were in possession of certain documents relating to the 
matters in question in the action set forth in the first and 
second parts of the schedule annexed. The affidavit then 
stated that one reason for objecting to produce the docu­
ments in the second part of the schedule was “that the same 
are privileged.’* The documents were described in that 
schedule as “correspondence between ourselves and our soli­
citors “ correspondence between our solicitors and their 
agents:" “cash hooks, ledgers and accounts; writ of sum­
mons, statement of claim and other pleadings, counscVs opin­
ion, statement of case in Russian court, including copies of 
depositions and evidence taken.” Held, insufficient; that 
defendants ought to verify the facts on which they claim 
privilege, and that cash hooks and ledgers prima facie are 
not privileged.

Since possibly it may be that the order of Mr. Justice 
Scott may be open to a wider construction than intended, 
it is thought proper to more definitely express how it should 
have been worded, and the following is substituted: “That 
the plaintiff produce to the examiner all his books of ae-

( 1878 > 4 Ex. D. .Y>; 4* L. J. Ex. 223: 40 L. T. 33: 27 W. R 442.
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count containing any entries of charges against Charles Judgment. 
Thomas Gisborne Knox, or against the firm of Knox and Kich»rd«on, J. 
Hooper, tending to show how, and in what manner, his claim 
lor professional services and moneys advanced is made up, 
and also all papers and documents relating to such charges, 
or tending to show how or in what manner such claim is 
made up, except such as do contain anything of a strictly 
confidential character as between advocate and client, and 
which are by reason thereof privileged.’1

Under the circumstances, neither party will have costs.

Order accordingly.

IN RE HARRIS (No. 2.)

Legal Profession Ordinance—Advocate undertaking to repay—Fail­
ure to repay—Application to suspend—Attachment.

Where costs have been paid lo an advocate upon his undertaking to 
repay them in the event of the ultimate success of the patty by 
whom the payment is made, no order can be made against him under 
the summary punitive jurisdiction of the Court until after the ad­
vocate has made default in complying with a special order to re­
pay by which a time is set for repayment.

| Court in banc, 8th dune, 10th June, 1898.]

This was an application by the Alberta Railway and Coal Statement.
Co. under sec. 15 of The Legal Profession Ordinance,* to 
strike one Harris off the roll of advocates and suspend him 
from practising. The facts appear in the judgment.

No. 0 of 18115, sec. 15. which, as amended by No. 5 of 181NI, sec. 
2, provided as follows :—"If upon application supported by an affidavit 
of facts being presented to a Judge, it shall appear that an advocate 
has been guilty of such misconduct as would in England be sufficient 
to bring a solicitor under the punitive powers of the Supreme Court 
of Judicature, the Judge shall, by summons, call upon the advocate to 
answer the facts and upon the return of the summons hear the com­
plainant and advocate, and any evidence adduced by them, and if as 
a result of such hearing the Judge find the complaint well founded, 
he may direct that such advocate shall be suspended and disqualified 
from practising as such until the end of the then next sitting^ of the 
Court in banc, provided that the Judge, instead of directing the sus­
pension and disqualification to practise of such advocate as aforesaid, 
may refer the matter to be dealt with by the Court in bane at its next 
sittings."
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The application was heard before Richardson, Rou­
leau, Wet more and Scott, JJ.

James Muir, Q.C., for applicant.

V. C. McCaul, Q.C., for respondent Harris.

//. IV. II. Knott, for respondent Burne.

The Attorney •General for the Government of the North- 
West Territories.

[15th June, 189S.J

The judgment of the Court was delivered by

Wetmore, J. :—Messrs. Harris & Burne were advocates 
on the record for the plaintiff in a suit brought by one John 
L. Patton against the Alberta Railway and Coal Company 
in which the plaintiff recovered a judgment against the com­
pany, on which judgment execution was issued. An appeal 
was taken by the company to this Court and application was 
made to Mr. Justice Scott to stay proceedings on such exe­
cution until after judgment was given on appeal. The 
learned Judge made an order staying such proceedings upon 
certain terms and among other things ordered that no execu­
tion should issue for the plaintiff’s costs in the action until 
after the expiration of five days after the plaintiff’s advocates 
should have given to the defendants their personal under­
taking to pay to the defendants such costs in the event of 
the defendants succeeding in the action.

Messrs. Harris & Burne thereupon gave their personal 
undertaking whereby they undertook, promised and agreed 
{with the company to pay such company the amount of the 
plaintiff’s costs in that action to be paid to them in the event 
of the defendants finally succeeding in the action when 
directed. The document stated on its face that it was given 
pursuant to the order of Mr. Justice Scott and was clearly 
intended to be the undertaking contemplated by that order. 
In my opinion it was an undertaking and not merely a con­
tract ; the words “ promise and agree ” did not under the 
circumstances deprive it of its character of an undertaking.
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This undertaking having been given the costs amounting Judgment- 
to $641.25 were paid by the company to Messrs. Harris & Wutmore, J. 
Burne.

The company finally succeeded in the action and demand 
was made on Messrs. Harris & Burne to repay such moneys, 
which they failed to do. The company thereupon applied to 
Mr. Justice Rouleau in Chambers and obtained an order 
directing Messrs. Harris & Burne, in pursuance of the order 
made by Mr. Justice Scott and of their undertaking, to 
repay the company forthwith $641.25. This order of Mr.
Justice Rouleau should be described rather as a direction 
than an order. It was the direction which under the under­
taking was required to be given. This direction was served 
on Mr. Harris on the 22nd December last and on Mr. Burne 
on the 3rd January last, and these gentlemen have not com­
plied with its terms. These are the material facts in the 
case.

A large amount of material involving a lengthy cross- 
examination of Mr. Conybeare on his affidavit and asser­
tion of motives against the company and a number of con­
tradictions between the parties were produced which have not 
the slightest bearing on the question before us and which I 
can only characterize as the veriest trash in so far as this 
application is concerned. One is almost inclined to think 
that such material was produced in the hope of being able 
to withdraw the mind of the Court from the consideration of 
the real questions involved. The true facts are that Mr. Har­
ris has got possession of money which by virtue of his under­
taking he at anv rate ought to have repaid long since ami 
has not repaid.

The only question is whether the present proceedings 
taken against him were the proper ones to be taken. Mr.
Justice Rouleau's direction not having been complied with, 
application on behalf of the company was made to him under 
section 15 of The Legal Profession Ordinance as amended.1 
and a chamber summons was issued calling upon Harris 
to show cause why he should not be suspended and disquali­
fied from practising as an advocate until the end of the next

1 Quoted above.
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session of this Court in banc, upon the grounds specified in 
the summons. Upon its return it was, at Harris' request, 
enlarged and ordered to he served on Mr. Burne. At tlve 
hearing of this summons the learned Judge, instead of direct­
ing that Mr. Harris should he suspended and disqualified, 
directed that the matter should he referred to the Court 
in banc, as he was at liberty to do under Ordinanve No. 5 of 
1896, gee. 2.

At the argument before this Court the learned counsel 
for the company stated that, in view of the fact that Mr. 
Burne resided without the jurisdiction of this Court, he had 
doubts if this Court had jurisdiction to deal with him, and 
therefore he did not ask for an order as against him, but he 
asked for an order that Mr. Harris should be struck off the 
roll of advocates or suspended from practising and for pay­
ment of costs by him of these proceedings.

I am of opinion that Mr. Harris is not under the facts 
stated liable to be proceeded against under section 15 of The 
Legal Profession Ordinance as amended. Nor is he liable 
to he proceeded against under section 16 of that Ordinance. 
No. i> of 1895, sec. 16, as amended by No. 5 of 1896, sec. 3, 
provided as follows:—“The Supreme Court may strike the 
name of any advocate off the roll of advocates for default by 
him in payment of moneys received by him as an advocate, 
ot may suspend such advocate from practising for such per­
iod as may he considered proper, or for any breach of the 
provisions of this Ordinance, or for any of the causes for 
which a solicitor of the Supreme Court of Judicature in Eng­
land may be struck off the roll of solicitors in that Court.” 
I do not agree that secs. 15 and 16 are entirely independent 
of each other. I have no doubt whatever that an application 
may he made to the Court in banc under sec. 16 against an 
advocate without any application having been made to a 
Judge under see. 15. But if an application is made to a 
Judge under the section last mentioned he cannot finally deal 
with the matter; he must refer it to the Court in banc to deal 
with, hut he may in the meanwhile suspend and disqualify 
the advocate from practising. In fact before the amendment 
pr 1896 he could not report the matter to this Court unless he 
did in the meanwhile suspend and disqualify.
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The amendment of 1896, however, permitted the Judge 
to refer the matter to the Court in banc without in the mean­
while suspending or disqualifying the advocate. When, how­
ever, the matter is so referred this Court under the provi­
sions of sec. 15 is to consider the evidence and proceedings 
and may hear the parties or their counsel in the same manner 
as if the application had been originally made to this Court, 
and make such order therein as it may deem tit. I do not 
understand by that that this Court has the power arbitrarily 
to make any order it sees tit to make. It means that this 
Court is to make such order as it may deem fit which it is 
authorized to make according to law and the established 
practice, and in order to ascertain what order may be made 
we must so far as the cases for which punishment is pro­
vided under that section are concerned refer to sec. 16 as 
amended by Ordinance No. 5 of 1896, see. 3.2 Advocates of 
the Territories are officers of this Court, and this Court or a 
Judge thereof may exercise the same power and jurisdiction 
over them as was exercised by the Supreme Court of Judica­
ture in England at the time of the passing of the Ordinance 
oxer solicitors in England.” This Court therefore has the right 
to exercise its summary jurisdiction over such officers to 
compel them to perform their duties in the same manner that 
the Supreme Court of Judicature can exercise in summary 
jurisdiction over similar officers in England. It is one thing 
to apply to the summary jurisdicton of the Court to compel 
an advocate to do his duty ; it is quite another tiling to have 
an advocate brought under the punitive powers of the Court.

It was not contended on the part of the applicant in this 
ease that the Court had power under the proceedings taken 
herein to issue an attachment against Mr. Harris. In fact 
h xvas rather conceded that the Court had not such power. 
So fully was this conceded that, although the matter was spe­
cially brought under the notice of the counsel for the appli­
cant, he expressly refrained from asking for an attachment 
and asked that Mr. Harris he struck off the roll or suspended, 
and in consequence counsel for Mr. Harris expressly stated 
that Tie did not, consider it necessary to argue the question of 
the power of this Court under the present procedure to 
order an attachment.

Judgment 

Wetmore, J.

5 Quoted above. $ See s. 11 of Ord. No. 9 of 189.".
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Judgment. It was also conceded that the direction made by Mr.
Wetmore,.1. Justice Houleu was not such an order as would warrant 

the Court in issuing an attachmeu! under its summary jur­
isdiction, But it was contended on behalf of the applicant that 
Mr. Harris was liable under sec. l(i to be struck off the 
rolls simply because being an advocate he did not pay over 
the moneys; that such moneys were received by him as an 
advocate within the meaning of see. 16; that, if the under­
taking had been to pay over the moneys in the event of the 
defendant finally succeeding in the action without the words 

when directed ” being used, the advocate would be liable to 
be proceeded against under sees. 15 and 16 if the defendant 
finally succeeded in the action and the advocate failed tv pay 
such moneys when demanded, without any summary applica­
tion being made to obtain an order front the Court, and that 
Mr. Justice Rouleau's order was only a step necessary to lie 
taken because the words “ when directed " were in the under­
taking.

I cannot subscribe to that contention. I am of opinion 
that the default in paying over moneys received by an advo­
cate for which punishment is provided for in sec. 16 is for 
default in paying ever moneys which from the mere fact in 
itself that the advocate received them were required to be 
paid over—for failing to pay over moneys which the advocate 
teceived, not to be used by him at all, but to be paid over 
In some third person, as. for instance, to his client. The 
provision did not apply to moneys which the advocate bail 
the right when received to use for his own benefit.

Now these moneys were not paid to Mr. Harris to be put 
away and kept untouched by him until the appeal was de­
cided. They were given to him to be used : they were ordered 
to be given to him under the belief that prima facie he was 
entitled to them for his own purposes and he had the right 
to so use them immediately on receiving them. I am of opin­
ion that see. 16 of the Ordinance does not apply to moneys so 
received by an advocate.

Rut it was further contended on behalf of the applicant 
that attachment for disobeying an order of the Court is a 
punitive process: that an advocate who becomes liable to 
have such a process issued against him is guilty of such con-
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duct as would bring him under the punitive power of tin* 
Court, and that Mr. Harris, being liable to have proceedings 
taken against him which would render him liable to have an 
attachment issued against him, was ipso facto guilty of such 
misconduct as would render him liable to be proceeded again.-t 
under sec. 15. I am by no means prepared to concede that an 
advocate who becomes liable to have an attachment issued 
against him for not obeying an order of the Court directing 
him to perform a duty as an officer of the Court, is brought 
within the punitive powers of the Court within tin- meaning 
of sec. 15, but assuming for the purpose of this case that he 
would be so brought within such punitive powers, he is not 
guilty of misconduct or liable to the punitive powers of the 
Court because he is liable to be proceeded against under its 
summary jurisdiction. When the summary jurisdiction has 
been invoked and an order has been made and disobeyed, 
then, and not until then, is he brought or liable to be brought 
under the punitive powers of the Court.

He can in no case be said to be within the punitive powers 
of the Court until he has done something to enable the Court 
to punish him, that is, so far as the matter we are now dis­
cussing is concerned, to issue an attachment against him. 
Now the mode of compelling an advocate to fulfil a formal 
undertaking made by him as such to pay over moneys is laid 
down in Cordery on Solicitors*; upon an application being 
made to the summary jurisdiction of the Court, an order for 
payment will be made, and if that order is disobeyed it will 
b( enforced by attachment. Rut the attachment does not 
go until the order is disobeyed. No application of this sort 
was made in this case and consequently no such order has 
been made. Mr. Justice Rouleau’s direction was not in­
tended to be such an order, and it could not because it did 
not prescribe the time or times after service of the order 
within which the money was to be paid as prescribed by sec. 

•‘WO of the Judicature Ordinance.5
For these reasons 1 am of opinion that this Court is not 

warranted in ordering Mr. Harris to be struck off the roll 
or suspended, and therefore that this application must be 
refused.

.1 u<1gm#nt. 

Wetmoro, J.

4(2nd ed. 18881 pp. 13,1 and 138. Von. Ord. ( 18081 t\ 21
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Judgment. 

Wetinore, J.

Statement.

[VOL.

I am of opinion, however, that no costs of opposing the 
application should he allowed to Mr. Harris. He is an 
officer of this Court and ought beyond all question to have 
carried out his undertaking and repaid the money long ago. 
The facts present no shadow of excuse or justification what­
ever for his not doing so. Moreover he has most unneces­
sarily put the applicants to a great expense in having Mr. 
iConybeare examined on his affidavit, at any rate to a very 
great length which such cross-examination was carried.

.1 i>/)lic(ttioti refused without costs.

Till! QUEEN EX REL. THOMPSON v. DÎNNIN.

School Ordinance. 1S!)t». s. —*' Ile aident ratepayer "—School Trus­
tee—Quo warranto.

At n meeting for the «‘lootion of school trustee two candidates were 
put in nomination. After the close of the nominations one of the 
electors asked the returning officer to declare one of the candidates 
elected on the ground that one of the two electors by whom the 
other was nominated was not a resident elector. The chairman re­
fused the request, and at the election which followed the candidate 

objected to received a majority, and was declared elected. It ap­
peared that the nominating elector objected to owned a half section 
within the school district, but that his residence and farm buildings 
were on other property separated from the half section by a road 
allowance, the whole, however, being worked as one farm.

II eld. by ItlciBARDROX and Wet more. JJ.. that leave to file an in­
formation in the nature of a quo warranto should be granted.

Held, by Rovi.kav and Scott. .1.1.. that in view of the action of the 
applicant in not calling attention to the disqualification of one of 
the nominating electors until too late to remedy the irregularity, 
and in view of the fact that no injustice or inconvenience had been 
caused, or any result followed different from what would have 
followed the fullest compliance with the law. the leave should not 
he granted.

Semble, by the Court, that the nominating elector objected to wras 
not a resident of the district.

\Court in banc. 10th dune. 15th dune. IS9S.

This was an application for leave to file an information 
in the nature of a quo warranto against one John R. Din- 
nin to show by what authority he claimed to exercise the 
office of trustee of the Abernethv Public School District, No. 
300. The facts appear in the judgment.
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The application was heard before Richardson, Roulkai , 
WktmoRiK and Scott, JJ.

Il. A. Hobson, for applicant.
\V. C. Hamilton, Q.C., for respondent.

[With J u nr. J SUS. J

Wetmoiik. J.— It is claimed that Mr. Dinnin impro­
perly holds this office on the following ground. A vacancy 
having occurred in the office of trustee an election was held 
at the annual meeting of ratepayers held in the district in 
January last to lill such vacancy, when one James Morrison 
v.as nominated for such office by the applicant Robert V. 
Thompson, seconded by one David J. Gibbons, both being 
resident ratepayers of the district, and John I». Dinnin was 
nominated by Charles S. Dickinson, seconded by A. Garratt. 
It is set up that Dickinson was not a resident ratepayer 
of the district and therefore not qualified to nominate a 
trustee, and that Thompson, after the time for receiving nom­
inations had closed, requested the returning officer to declare 
Morrison elected on the ground that the nomination of Din­
nin was void because Dickinson had no right to nominate 
him.

Dickinson owns the north half of section 18 in township 
20, range 11, which is situated in the school district and 
was assessed for school purposes in respect thereof. His resid­
ence and the buildings occupied in connection with it as such 
are situated on the north-west quarter of section 1<S, township 
20, range 10, which is not within the school district, and 
is not assessed for the purposes of the district. The evidence 
l think goes to establish that the north half of section 18 and 
the north-west quarter of section 18 are practically owned and 
occupied by Dickinson as one farm, being separated only by 
the road allowance which runs between them. In view, how­
ever, of the conclusion I have reached this is not material.

1 am of opinion that Dickinson can not be considered a 
resident ratepayer of the district. As a matter of fact the 
north-west quarter of section 18 is not situated within any 
school district, but if it were situated in another district than 
that of Abernethy, for instance, in the Chickney district,

Statement.

Argument.

•lodgment.



114 TEItltllOltlâfiS LAXV K K COUTS. [VUL.

Judgui'iit. which is situated to the east, 1 am of opinion that Dickinson 
Wethmrr, .1. would be a resident ratepayer of (Jhickney and not of Aber- 

nethy, ami the proper place for him to vote and 
nominate persons for trustees, would be in Chiekney. 
That being so, lie cannot be considered a resident 
ratepayer of Abernethy because his place of resi­
dence is not situated in any school district. Moreover by 
see. 2 (b). sub-sec. 2 of The School Ordinance, 1896,' after 
the erection of tha school district (which is the ease in this 
instance), in order to constitute a person a resident ratepayer, 
he must be actualh/ resident within the school district. Sec­
tion 28 of that Ordinance provides that "" each trustee shall 
bn nominated by a mover and seconder both of whom must 
be present and be resident ratepayers.” Section 39 provides 
that “ except as it is otherxvise expressly provided the pro­
cedure at an annual school meeting shall be the same as that 
prescribed for the first school meeting.” It may possibly 
lie a question whether see. 28 relates to matters of procedure 
and therefore is not embraci'd by sec. 39. 1 am, however, 
of opinion that all the provisions from secs. 27 to 34 inclu­
sive. which are placed under the heading “ First Election 
of Trustees,” are not limited to the first school meeting. 
Some of them are general in their application and sec. 28 
is one of them. That the provisions of that section are not 
on its face limited to the first meeting is made apparent by 
sec. 29 which provides that “ in case the number of nomina­
tions do not exceed the number of trustees to be elected, the 
chairman shall declare the person or persons nominated to 
he elected.” At the first meeting three trustees are required 
<o be elected ; at subsequent annual meetings it may be that 
only one person is required to be elected. If the provisions 
of sec. 28 were to be confined to the first meeting, the word 
‘"person” in section 29 was quite unnecessary, since that word 
can only have reference to a meeting where only one trustee 
is required to he elected.

I am of opinion, therefore, that Dickinson was not quali­
fied to nominate Dinnin and therefore that his nomination 
v, as bad by law.

It is urged however that the granting leave to file this 
information is discretionary with the Court, and that in the

1 No. 2 of 189C,.
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exercise of this discretion it should not be granted because 
• in another occasion in 181)5, when Dinnin was nominated 
by Dickinson and elected, no objection was raised thereto 
iiy the applicant, although present, and Rex v. Parkyn,- and 
Ley, v. Loflhouse? were cited in support of such contention. 
There is a distinction between both these cases and the pre­
sent one. In the former the objection sought to be raised 
had been raised at a previous election and overruled. The 
relator was then present, the objection was overruled, and 
the relator voted for the person elected. The objection taken 
in that case would apply to any person elected. In the latter 
the objection raised was that the voting papers were not in 
proper form. The relator had, however, at previous elec­
tions voted with similar voting papers and had been him- 
>elf so elected.

In the case now under consideration no objection had 
ever been raised to Dickinson’s nomination in 1895, nor does 
it appear that Thompson voted for the candidate he nomin­
ated. and therefore this case is quite distinguishable from 
Hex v. Parkyn, supra, and in Rex v. Benney* the case just 
preceding Hex v. Parkyn, it was held that it was no answer 
to the application that the relator frequently acted with the 
party again <t. whom he applied in corporation business during 
the two years following such party’s election, the relator not 
being shewn to have otherwise concurred in his election, and 
that the relator was not disqualified by the mere circum­
stance of having formerly taken part in other elections 
when the same irregularity existed as that complained of, but 
was not noticed.

Tn so far as the circumstances of the case which I am now 
discussing are concerned they are not more in accord with 
those in Hex v. Penney than those in Hex v. Parkyn. Tn 
Hey. v. Lofthov.se, supra, the matter complained of was a 
mere irregularity at the most. Furthermore in 1895, when 
Dinnin was nominated and elected. The School Ordinance. 
1896. was not in force. The election was held under Ordin­
ance No. 22 of 1892 and amending Ordinances, and there 
was no such provision as sec. 28 of The School Ordinance. 
1896.

* (18811 1 R. & A. «90. • dWlfli L. R. l Q. R. 433 : 7 B. 4 S.
447: 35 Ti. J. Q. R. 145: 12 Jur. (N.S.t «19: 14 L. T. 359: 14 W. 
R «49. ♦ (1831) 1 R. A A. «A4.

Judgment. 

Wetmore, J.
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Judgment. 

Wftmore, J.

[VuL.

The fact tliat Dickinson voted on other questions that 
came before the meetings on other occasions docs not seem 
to me to affect the question. In fact 1 am not prepared to 
say he had not the right to so vote on such other questions. 
Neither does the fact that he held the offices of auditor, as­
sessor and collector affect the question.

1 -quite agree that the power to grant leave to file in­
formation is discretionary in the Court and that in the exer­
cise of such discretion the leave will not be granted in some 
eases when the matter complained of is merely an irregularity 
which might in the abstract avoid the election provided that 
no injustice had been done. I take the language of BlacK- 
bijhn, J., in lieg v. Cousins? to state the law correctly in 
this respect when he lays it down that, “The rule always acted 
upon is, that if the right person has been elected and it. is 
not shewn that any one else has been kept out. or the result 
of the election in any way affected, the Court will not allow 
the writ to issue.*’ The difficulty in this case is that the 
light person has not been elected. The right person to be 
elected was Morrison, who was properly nominated. It seems 
to me that a majority of electors might just as well have 
voted for John Jones, who was not nominated at all, and 
John Jones have been so declared elected, as have voted for 
Dinnin. That is if any effect is to be given to see. 28 of The 
School Ordinance, In lleg. v. liennej/,° the charter
of the borough required that the common clerk or deputy 
town clerk should be present at the election, but no clerk or 
deputy clerk was present. It did not appear that any in­
justice had been done, yet leave to file the information was 
granted.

In my opinion the nomination of Dinnin was absolutely 
void under the section of the Ordinance and was no nomina­
tion at all. Our discretion must be a legal discretion, and 
I think under all the circumstances of this case the leave 
ought to be granted. The mere fact that the relator did not 
raise the to the nomination before the time for
nominations closed does not. in my opinion, disqualify him 
from being relator, even assuming that his object in so act­
ing was to secure the election of his candidate. I am the

(1873) I* R. 8 Q. B. 210: 42 L. J. Q. B. 124 : 28 !.. T. 110.
• (1831) 1 BL & A. 084.

5333
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more impressed with this view from the fact that the relator,
when he did make the objection after the time for nomina- Wetmore, J.
tion closed, made it to Dinnin liimself, who acted as chairman
at the meeting and returning officer at the elections.

I think the leave to file the information should be 
granted.

ItiCHAimsoN, .1., concurred with Wetmohe, .1.

Scott. J. :—1 cannot agree with the conclusion readied 
by my brother Wktmore.

Upon this application the only objection taken by the 
applicant to the (‘lection of Dinnin was that taken by him at 
the time of the election, viz., that Dinnin was not nominated 
by a resident ratepayer of the district. Had the <|uestion 
been now squarely before this Court for decision, it is pro­
bable that it would be * “ »d to hold that Dickinson was 
not a resident ratepayer within the meaning of The School 
Ordinance, IStMl, and, as sec. 28 provides that each trustee* 
shall be nominated by a mover and seconder, both of whom 
must be resident ratepayers, it is also probable that it might 
be obliged to hold that Dinnin was not duly elected.

But the matter has not yet reached the stage at which 
that question must, be decided. There is abundant authority 
to the effect that leave to file an information in the nature of 
•a quo warranto under which the question can be tried is a 
matter entirely within the discretion of the Court and that 
in exercising that discretion the Court is bound to consider 
all the circumstances of the case.

In Hex v. Harry. Lord Denman. C.J., says,T “ It was in 
effect asserted that whenever a reasonable doubt is raised as 
to the legal validity of a corporate title we are bound to grant 
leave to file an information. This proposition, however, is 
wholly untenable. Every (‘ase (and they are most numer­
ous) which has turned upon the interest, motives or conduct 
of the relator, proceeds upon the principle of the Court’s dis­
cretion \however clear in point of law the objection may have 
been to the parbi/s abstract right to retain his office, yet the

T <18371 (I A. & E. 810. at p. 820.
VOL. III. T. L. RKITH.—8.

10
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Jndguient. 

Scott, J.
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Court has again and again refused to look at it or interfere 
upon one or other of those grounds.’’ Further on8 he shews 
that the light in which the relator appears, his behaviour 
and conduct relative to the subject matter of the information 
previous to making the motion, the light in which the appli­
cation itself manifestly shews his motives, the purpose which 
it is calculated to serve and the consequences of granting the 
information, are matters which may be taken into considera­
tion. and that leave may be refused even in cases where it is 
clear that the title of a defendant at the time of his election 
may he void.

He says’1: “On the one hand, if the rule be made abso­
lute, the dissolution of the corporation may at least be reason­
ably apprehended, on the other it is remarkable that the 
affidavits in support of the rule impute no corrupt, fraudu­
lent or indirect motives for the acts complained of as ir­
regular. nor do they allege that they have produced injustice, 
inconvenience, or even any one result different from what 
would have followed the fullest compliance with the law as 
they lay it down. They do not go to the length of suspect­
ing that a single vote had been won or lost or that the bur­
gess list would have varied in a single name.”

In Her/, v. Ward,'0 Lord Blackburn quotes as above from 
liey. v. Parry. and shews that the absence of a corrupt or 
fraudulent motive and of any allegation that the proceedings 
complained of will produce injustice or inconvenience, are 
matters which should be taken into consideration even in 
cases where the dissolution of the corporation would not he 
threatened by the granting of the rule.

Also in the Queen v. Cousins." Lord Blackburn says, 
“ Ever since the Statute, 1 & £ W. & M. ch. 18, sec. 2, the 
Court has had a discretion to exercise as to allowing an 
information in the nature of a quit warranto to be filed—and 
especially has that discretion been exercised in the case of 
annual officers. The rule always acted upon is that if the 
right person is eleeted, and it is not shewn that anyone else 
has been kept out. or the result of the election in any way 
affected, the Court will not allow the writ to issue.”

•At pp. 821. «22. e Al 11. 822. '• 118731 L. R. 8 Q. R. 210; 
12 L. J. <>. R. 120. " <18731 L. It. 8 Q. R. 210: 42 L. J. Q. R. 
124; 28 !.. T. 110.
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In my opinion tile conduct of the applicant at the meet­
ing at which the election was held, was such that this Court, 
in llu- reasonable exercise of its discretion, should refuse his 
application. 1 think there can be no doubt that had the ob­
jection to the nomination of Dinnin been taken by him 
within a reasonable time, the delect would have been cured 
by some one of those resident ratepayers present who after­
wards voted for him moving his nomination. The delay in 
taking the objection until after the time for nominations 
had expired was a mere device on the part of the applicant 
to secure the election of his candidate, even though he 
might not be the choice of a majority of those entitled to 
vote. The result of the subsequent election shews that 
Dinnin was the choice of that majority, and 1 cannot see how 
the result of that vote was in any way affected by the irregu­
larity complained of in his nomination.

It may be said that if he was not properly nominated he 
was not the right man to be elected, but, as it appears that 
he possessed the requisite qualifications and was the choice 
of the majority of voters, he was undoubtedly the man who 
should have been elected, and as there is nothing in the ma­
terial before us to lead to even a remote suspicion that there 
was any corrupt or fraudulent motive on the part of Dinnin 
or his supporters, or that the irregularity in his nomination 
has, to adopt the language of Lord Denman above quoted, 
produced any injustice, inconvenience or any result different 
from what would have followed the fullest compliance with 
the law. I think his election should not be disturbed.

I do not attach much importance to the refusal of Dinnin 
as chairman or returning officer to allow the objection to 
his nomination and to declare Morrison elected. It unfor­
tunately happened that he was placed in the peculiar posi­
tion of being the returning officer at an election at which he 
himself was a candidate. It is at least open to question 
whether under the Ordinance he was not authorized to so 
act. At all events no exception has been taken to his so 
acting, and he is not charged with any misconduct in that 
capacity beyond the fact of his refusal to give effect to the 
objection referred to. I think his refusal was at least 
excusable under the circumstances. Dickinson had at other 
meetings been permitted to vote as a resident ratepayer, and

Judgment. 

-Seott, J.
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J udgment. 

Soott, J.
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the uiiLUiiihtuiiveti were such that a layman might reasonably 
conclude that he actually was such.

In my opinion the application should he refused, hut 
without costs to Dinnin.

In stating this conclusion, 1 do not wish it to be under­
stood that 1 think an application for the writ should be 
refused in all cases where it is made on the ground of the 
irregularity of the nomination of a candidate for trustee 
under circumstances different from those appearing on this 
application.

Rouleau, .1., concurred with Scott. J.

The, Court briny equally divided, application
refused without costs.

("1 HA YELK Y v. SPRINGER.

Chattel mortgage—Sufficiency of dcHcription of good* mortgaged—Con­
temporaneous agreement under Heal.

The property covered by chattel mortgage was described as “ all cattle 
and horses of whatever age and sex branded .» on the left side and 
all increase thereof, together with the said brand and branding 
irons." The defendant, the mortgagee, had owned a number of 
cattle some of which were branded “ M. S." others □ and others 
■‘.V’ with one or both of the other brands. All those branded 
“ 5 ” were sold to the mortgagor.

Held, that the description was sufficient for identification, and that 
no mention of the locality where the cattle were at the time mort­
gage was given was necessary.

By a contemporaneous agreement under seal the mortgagor agreed 
for three years to give his whole time and attention to looking 
after the horses and cattle, and mortgagee agreeing to allow the 
mortgagor to sell sufficient to pay running expenses.

Held, that the agreement did not affect the correctness of the stater 
ment of consideration, which was stated as $3,000. the purchase 
price of the cattle.

| Court in banc, tith June. 6th December. 1898.

statement. This was an appeal from the judgment of Rouleau, J., 
at the trial of an interpleader issue respecting eighteen head 
of hulls and steers, seized by the sheriff of the Northern
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Alberta Judicial Ilistrict, under an execution issued u|ion a 
judgment recovered by the plaintiff against one Muntz. The 
facts appear in the judgment.

The appeal was heard before Richardson, Wetmork, 
McGuire and Scott. JJ.

•/. .1. Lmujlwl. (J.C., and K. B. Bennett, for appellant.
Jinnee Muir, tj.tl. for respondent.

lUtli Jlt’rembet, lHyS.]

The judgment of the Court was delivered by

Scott. J. :—The defendant claims the cattle in question 
under a chattel mortgage made bv Muntz to him. This mort­
gage, bearing date 17th July, 1894, was given by Muntz, who 
is described therein as of Doniberg Ranche, in the District 
of Alberta, rancher, to secure the payment to the defendant 
of $:i.Ofl(l payable in three years from the date of the mort­
gage without interest. The property is described as fol­
lows:—“All cattle and horses of whatever age and sex brand­
ed 5 on the left side, and all increase thereof from time to 
time until the moneys hereby secured are fully paid, to­
gether with the 5 brand and the branding irons for said 
brand, and all right, title and interest therein and thereto."

It is contended on behalf of the plaintiff that this mort­
gage is void against him as an execution creditor of Muntz 
for non-compliance with the provisions of sec. 8 of The Bills 
of Sale Oriliniuue then in force,' inasmuch as it does not, to 
quote the words of that section. “ contain such full and suffi­
cient description of the goods and chattels comprised in it 
that the same may he readily and easily known and distin­
guished/'

The evidence shews that in the spring of 1894, the de­
fendant owned a number of cattle, some of which were 
branded “ MS," others “ □and others “ 5," in conjunc­
tion with one of the other brands mentioned, and that all 
those bearing the 5 brand were sold by him to Muntz, who

Statement.

Argument.

Judgment.

1 No. 18 of 1889.
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•ludgmeut. gave the mortgage in question upon them. There ib nothing 
Scott, J. in the evidence to shew that any cattle bore the 5 brand 

other than those sold by the defendant to Muntz, and in­
tended by them to be included in the mortgage.

In view of this evidence, 1 am of opinion that the de­
scription in the mortgage was a sufficient compliance with 
the provisions of the section referred to. In the ranching 
districts of the Territories, where cattle of different brands 
are of necessity permitted to graze together on the open 
prairies, brands borne by such cattle practically constitute 
the only means of identification. For the purpose of such 
identification, it does not appear to me to be necessary that 
all the brands borne by each animal should be referred to. 
Where each animal of a particular band bears several brands, 
some of which are borne by cattle of other bands, but one, 
and only one, of which is borne by all the cattle of that band 
and by no other cattle, the latter brand would afford the only 
means of identifying by brands the cattle belonging to that 
particular band.

Then, as the 5 brand was sufficient to make the identi­
fication of the cattle comprised in the mortgage unquestion­
able, the mention of the locality where they were at the time 
the mortgage was given was unnecessary. That appears to 
be necessary only in cases where the property comprised can­
not be. or is not described with such certainty as to render 
identification possible without it. See Barron on Bills of 
Sale. 2nd Ed., \k 497 et seq.. McCall v. W a Iff 2

I can find nothing in the Ordinance referred to which 
indicates that a mortgage within it should shew on its face 
that the property comprised was situated within some par­
ticular registration district of the Territories, or even that it 
was within the Territories. The Ordinance merely requires 
inat the mortgage shall be filed within the specified time in 
the office of the registration clerk of the district in which 
the property was situated at the time of its execution, and 
that requirement appears to have been fulfilled in this case.

The .mortgage in question contains the following proviso, 
“ provided always, anything hereinbefore contained to the 
contrary notwithstanding, that the said mortgagors shall

(1885) 13 S. C. R. 130.
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be at liberty at any time to sell bulls and steers.” It is con­
tended that by reason of this provision the mortgage is not a 
mortgage of the bulls and steers. The basis of this conten­
tion is that giving the mortgagor the right to sell all the bulls 
and steers practically revests in him the absolute control of 
them, and no security or protection in respect of them is 
afforded to the mortgagee.

The evidence shews that, by an agreement under seal 
contemporaneous with the mortgage, and made between the 
parties thereto, the mortgagor agreed that he would for a 
period of three years from that time give his whole time 
and attention in looking after, tending and maintaining the 
cattle and horses mentioned in the mortgage, and the 
mortgagee agreed that he would allow the mortgagor to 
sell a sufficient number of bulls and steers from time to 
time as should be necessary to pay the running expenses of 
the ranehe, regard being had to economy. It was also pro­
vided that no horses or any other cattle should be sold for 
any purpose without the consent of the mortgagee in writing. 
I think it may reasonably be inferred that the power given 
by the mortgagee to sell bulls and steers was intended by 
the parties to be restricted to sales authorized by the 
agreement, viz., those only which might become necessary' in 
order to pay the running expenses of the ranehe. The 
wider power expressed in the mortgage may have been 
stated there merely for the purpose of satisfying purchasers 
from the mortgagor that he had authority to sell them. In 
that view the actual power conferred seems to be no wider 
than the implied power which the mortgagor would other­
wise have had. to sell cattle in the ordinary course of his 
business ns rancher: see National Mercantile Bank v. 7Tomp­
son.* In fact it may be doubted whether the power conferred 
is as extensive as the implied power would have been, as 
under the latter he could have sold not only bulls and steers, 
but also horses and female cattle.

It is also contended by the plaintiff that the mortgage 
is void as against him on the ground that the consideration 
therefor is not duly expressed as required bv sec. 7 of the 
Ordinance referred to. inasmuch as the agreement referred 
to shews that the mortgage does not set forth the terms upon

Judgment. 

Scott, J.

1 11880) 49 !.. .!, Q. it. 480: R Q. B. D. 177 : 28 XV. R. 424.
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Scott, .1.
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which it was taken, and that a creditor searching in the 
clerk’s office and reading the mortgage would not be pro­
perly informed of the nature, purposes and scope of the 
transaction, which would appear from the agreement to be 
one for future advances.

The consideration of the mortgage was a debt of $3,000 
due by the mortgagor to the mortgagee, and there is nothing 
in the evidence to shew that there was any further or other 
consideration. The mortgagor in his evidence states that 
lie agreed to run the cattle for three years and not pay in­
terest on the money he owed, and that he was to be allowed 
besides the expenses of running the ranche. 1 think that 
in making this statement, he was merely referring to the 
terms of the agreement in writing between him and the 
mortgagor, and not to any further or other agreement, but 
even if there had been such an agreement between them, it 
was not one which in any way affected the question of the 
consideration for the mortgage. It was one which related 
merely to the terms of the payment. It in effect merely 
provided that in case the mortgagor took care of the cattle 
for three years and ran the ranche, he was to he allowed the 
expense of running it as a payment on the mortgage.

Neither is there anything in the written agree­
ment which affects the consideration or shews that 
it was otherwise than is expressed in the mort­
gage. Its object appears to have lieen to provide for 
the preservation of the mortgaged property during 
the continuance of the mortgage, and the powers 
thereby conferred upon the mortgagor appear to have been 
conferred for the purpose of carrying out that object. It Is 
true that the written agreement shews that the whole agree­
ment between the parties was not contained in the mort­
gage, but as the portion of the agreement outside the mort­
gage docs not affect the question of the consideration, there 
appears to be no provision of the Ordinance referred to re­
quiring that it should be so contained.

It was also contended that because the mortgage jicrinits 
the mortgagor to sell the bulls and steers, it is fraudulent 
and void as against the plaintiff. The basis of this conten­
tion is that the power is a general one to sell all bulls and 
steers. As T have already expressed the view that, by the
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agreement between the parties, the rower was restricted to 
»uch an extent that it was not in excess of the implied power 
under such mortgages, it is unnecessary for me to deal with 
that contention.

At the trial the agreement in writing to which 1 have 
referred was tendered in evidence by the defendant, its 
reception was objected to on the ground that the mortgage 
could not be varied by any subsequent agreement. In my 
view it was one contemporaneous with the mortgage.

In my opinion the appeal should be dismissed with costs.

Appeal dismissed with costs.

PACIFIC INVESTMENT CO. v. SWAN.

Interim injunction restraining disposition of property before judg­
ment—Extending statutory remedies—Fraudulent dispositions of 
property.

Semble, per Richardson and Wktmork. JJ., (Rouleau. .T., disseti- 
tiente1 that a via intiff is not entitled before judgment to an in­
terim injunction to restrain a disposition of property by a defend­
ant. To obtain any relief of that nature before judgment, a vlaintiff 
must make out a ease within the statutory provisions dealing with 
garnishee and attachment proceedings.

Held, by the Court, that in this case the material was in any event 
insufficient and that no injunction should he granted upon it.

\ Court in ha ne. ftth June, fith December. /8f)8.

This was an appeal by the plaintiff from an order of 
Scott. ,T„ dissolving an interim injunction restraining the 
defendant from receiving certain moneys from trustees. The 
facts appear in the judgment.

The appeal was heard before Itrrii.vmsON. Boüiæaü and 
Wetmoiik. J.T.

C. C. McCaul. Q.C.. for appellant.
Jiuiirx Muir. Q.C.. for respondent.

•I udgment. 

Scott, .1.

Statement.

Argument.
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Wetmokk. ,1. :—This action was lirought to recover the 
amount of a judgment obtained in the High Court of Jus­
tice in Kngland hy the plaintiff against the defendant, and in 
the alternative to recover alleged calls on stock or -hares 
which the jdaintiffs claim the defendant held in their com­
pany. The defendant appeared and filed a defence herein. 
One Lizzie >1. Barter obtained a decree in a recent action in 
this Court, w herein she was plaintiff and the present defend­
ant Swan and others were defendants, whereby the defend­
ant Swan and one T. S. C. Lee were appointed receivers with 
the power of eventually converting the property of the Quoin 
Hanche Company, Limited, into cash, and out of the pro­
ceeds, after making certain specified payments, to divide the 
balance, share and share alike, between the said Lizzie M 
Barter and the defendant Swan until Barter was paid 
$20,000 and some interest.

The plaintiff in this action applied to Mr. Justice 
Rouleau and obtained, ex parte, an injunction order re­
straining the defendant Swan, his agents and servants and 
anyone claiming under them from receiving from the said 
receivers in the earlier action any property, money, cheque, 
or security for money, and the receivers from giving, paying 
or transferring to such defendant any such property, money, 
cheque or other security for money. The defendant there­
upon applied to dissolve such injunction order, and Mr. Jus­
tice Scott, on hearing the parties, made an order dissolving 
it. The plaintiff appeals from Mr. Justice Scott’s order.

It is conceded in the plaintiff's factum (l think there 
can be no question, rightly) that by the practice in Kngland 
such an injunction order could not be obtained before judg­
ment to prevent a debtor from transferring his property or 
getting in debts due to him even if this was done for the ex­
press purpose of defrauding a creditor and defeating his 
claim in a pending action. I may say that in the material 
used before Rouleau, J., on which the injunction order was 
granted, it was alleged that, in the belief of the plaintiff’s 
advocate who made the affidavit, the receivers were about to 
sell and dispose of the assets in their hands for the purpose of 
paying over to the defendant the portion of the proceeds he
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was entitled to with a view of defeating the creditors of the 
defendant and especially the plaintiff in this action. I fail 
to discover in the material used before the learned «fudge 
any evidence of such fraud or contemplated fraud. It is 
claimed, however, on the part of the plaintiff that the con­
dition of affairs in this country is different from what it is 
in England ; that in England a debt due by a third person 
tc a defendant in an action for a liquidated demand cannot 
be attached before judgment by the plaintiff in the action, 
but that in this country this can be done by virtue of sub-sec. 
47 of sec. 1 of Ordinance No. i> of 1897, and further that 
that property can in this country be attached before judg­
ment by virtue of The Judicature Ordinance,l and that con­
sequently as in England the Courts will give relief in the 
mode known as equitable execution after judgment to enable 
the judgment creditor to obtain the benefit of his judgment 
when an impediment exists which prevents such creditor re­
covering the amount of his judgment under ordinary pro­
cess of execution, so the Courts in this country will grant 
similar equitable relief when a plaintiff before judgment is 
in a position to issue a garnishee process or attachment and 
some impediment exists which prevents the garnishee process 
or attachment being enforced against the debt or property.

It was also conceded at the argument by the plaintiff's 
counsel that the application for the injunction was made 
because the plaintiff could not prove that the receivers had 
any moneys in their hands to pay to the defendant. Assum­
ing for the present that the plaintiff's contention is correct 
in the abstract, I am of opinion that this appeal must fail 
on the ground that the material on which Rouleau. J., made 
the order for the injunction was not sufficient. As in Eng­
land a party plaintiff could not get such an order until after 
judgment or order for payment of money, that is, until he 
was in a position to issue execution, so in this country he 
could not get an injunction before judgment until he proved 
himself in a position to obtain a garnishee process or issue 
an attachment. Now the plaintiff in this case was not in a 
position to obtain a garnishee process ltecanse there is no 
affidavit that the receivers were in fact indebted to the plain-

1 No. 6 of 1893. s. 394. as amended by s.-s. 53 of s. 1 of Ordinance 
No. 6 of 1897.

Judgment. 

We til ior«, J.



12 H

.1 wigment. 

Wftiimn-, J.

TKUHITOUIES LAW IUSHUKT8. [VOL.

lilï as required by sub-see. 47 of sec. 1 of the Ordinance No. 
*> of 1897. There is nothing in Mr. McVa ill’s to
that effect, and, notwithstanding the examination for dis­
covery of the defendant, it is quite possible that at least some 
of the matters pleaded in the statement of defence may afford 
a defence to the action. It would be monstrous that a per­
son’s property should be taken away from him or that he 
should be prevented from dealing with it when neither a 
judgment has been recovered against him, nor any (dear 
sworn testimony is presented shewing indebtedness. As to 
issuing an attachment under sec. 394 of The Judicature Or­
dinance, there is nothing whatever established as required by 
that section to entitle the plaintiff to issue such an attach­
ment.

This appeal, however, was brought with a view of hav­
ing the question of the abstract right to have an injunction 
order issued in such cases and a receiver appointed, and it 
would he a matter of some regret if that question was not 
settled. I am of opinion that even if it had been established 
that the plaintiff was in a position to issue a garnishee pro­
cess or an attachment, such an order as that made by Kon- 
T.F.xv. .1.. ought not to have been made.

As before stated it is conceded that in England no such 
order could he made before judgment, therefore no such 
order can he made in this country unless there is statutory 
authority to make it or authority to make it arises 
from some legislation. In so far as the order in 
question is concerned, the only legislation out of 
which an authority to make it can be spelled or 
inferred is in sub-sec. 47 of sec. 1 of Ordinance No. 6 
of 1897. or sec. 394 of The Judicature Ordinance, as amended, 
supra. As to sub-sec. 47 of sec. 1 of Ordinance No. 6 of 1897. 
the only effect of a garnishee summons is to hind the debts 
due or accruing due. The decisions of the Court have 
clearly defined what is meant by debts due or accruing due ; 
there must lie débitant in presenti although it may be solven- 
dum in futuro. Webb v. Stcntonr is the ruling case on this 
point. In that sense there was no debt or accruing due from 
the receivers to the defendant, and. in my opinion, the legis­
lature having restricted the binding power of the garnishee

*M883i 11 Q. B. D. Rift: 32 L. J. Q. TV 384: 49 L. T. 432.
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process to debts ol‘ this character, even a court oi‘ equity can­
not give a wider effect to the language of the Legislature than 
the Legislature itself intended. Of course we must assume 
that the Courts in putting the construction 1 have named 
upon these words gave effect to the intention of the Legisla­
ture. As to sec. 394 oi’ The Jtulicufure Ordinance (ami the 
same is true of both the provisions of the Ordinance under 
discussion), the Legislature has provided a means by which 
and has fixed the extent to which the relief can he granted, 
and I am of opinion that it can be obtained only in the pre­
scribed manner and to the prescribed extent. It must be 
borne in mind too that the legislation relied on interferes 
with the common law rights of the subject to deal with his 
property as lie pleases, and the Courts should be very careful 
how they extend any legislation which affects such rights be­
yond what the language of the legislature clearly expresses.

Moreover. I can perceive a very wide difference between 
invoking the aid of a court of equity to secure to a person 
the fruits of a judgment recovered, and invoking its aid 
under the circumstances under which it has been invoked in 
this case. When a person has obtained a judgment it is 
conclusive against the judgment debtor, the judgment credi­
tor is entitled to have his judgment satisfied and therefore 
lie has an established unquestionable right to relief which 
ought to he respected. In this case the plaintiff has not es­
tablished a conclusive right as against bis alleged debtor. It 
may in the event turn out that he lias no claim whatever 
against the defendant and equity is asked to stretch out its 
arm to secure to him relief which lie may never establish. 
To say the least. I have very grave doubts whether the court 
of equity should so exercise i.ts powers unless compelled to 
do so by e'ear legislative authority.

I think this appeal should be dismissed and Mr. Justice 
Scott's order dissolving the injunction affirmed with costs.

Rovlkav, ,T. :—The plaintiffs admit that such a proceed­
ing as this would not he entertained in England, because the 
Courts there will not interfere prior to judgment by injunc­
tion or receiver to prevent a debtor from transferring his 
property, or obtaining payment of any debt due him, even

Judgment. 

Wettiuw, J.
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.iiKigimni. jf for (|ie express purpose of defrauding his creditors and 
RouIpmu, .1. defeating a claim in a threatened, cr even pending action.

The conditions in the North-West Territories arc en­
tirely different. A creditor here can attach any debts due 
or to accrue due to the defendant, if the debtor has attempted 
to sell or dispose of his personal property with intent to de­
fraud liis creditors generally, or the plaintiff in particular, 
lie can attach the personal property to answer the judgment 
which lie expects to recover. I»ut a creditor is deprived of 
these remedies if the debtor conveys all his assets and hook 
debts to a trustee, because a debt due to a trustee cannot be 
garnished or attached to answer the debt due by the cestui 
que trust.

Under these1 circumstances the plaintiffs contend that 
they arc deprived of their legal remedies and apply tc the 
court of equity to extend the arm of the law, so as to prevent 
the defendant- to defraud the plaintiffs of their claim.

If there is an instance where equity follows the law, I 
believe if should in this case. In ordinary conditions the 
law provides a clear legal remedy and gives explicit legal 
rights. I do not- see why the Court, exercising its auxiliary 
jurisdiction, would not remove any impediments that should 
stand in the way of the enforcement of legal process.

To use the language of Mr. .lust-ice Gwynne in the case 
of the London Lift1 Insurance Co. v. Wright,8 1 am not con­
cerned to seek whether or not any reported case can be found 
in which the Court of Chancery has interfered in the manner 
in which this Court may interfere here in a case and under 
circumstances similar to the present. It may be that there 
is none, but it is of little consequence that it should be sc. 
It may be indeed that to the respondent is due the unenvi­
able reputation of having been the first to design and con­
trive the peculiar phase of fraud which he rests upon as his 
defence to the plaintiff’s claim; crescit dolus, but as fraud 
increases and extends its ramifications the remedial power of 
the Court of Chancery to prevent its consequences and to give 
ample and effectual redress extends also. It matters not how 
gigantic are its proportions or how new and uncommon the

1 nasi > r. s. c. it. 400. nt mi. rot-8.
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shape which it assumes, the remedial power of the Court 
rises and becomes equal to the occasion.

This language of Mr. Justice (1 Wynne is supported by 
Kerr on Injunctions.* He says, “ It is, however, the duty 
of the Court to adapt its practice ami course of proceeding 
as far as possible to the existing state of society, and to apply 
its jurisdiction to all these new cases, which from the pro­
gress daily making in the affairs of men must continually 
arise, and not, from too strict an adhesion to forms and rules 
established under different circumstances, decline to adminis­
ter justice and enforce the rights for which there is no other 
remedy. The jurisdiction of the Court must not he nar­
rowed to cases in which the jurisdiction has been exercised. 
The cases in which the jurisdiction has been exercised are 
merely examples, and must not be looked on as to the mea­
sure of the jurisdiction.”

In ordinary circumstances there is no doubt that the 
plaintiffs would have had this legal remedy by attachment, 
but owing to the intervention of trustees in this case the 
plaintiffs were deprived of that legal remedy. I do not see 
any reason why this Court could not grant equitable relief 
owing to the impediment in the way of the legal process. I 
think this conclusion is fully borne out by the principles 
laid down in the above authorities.

While holding that this Court has jurisdiction to grant 
the equitable relief asked for, T am of opinion that this re­
lief should not be granted except on material as complete 
and positive as that required for the issue of writs of at­
tachment or garnishee. There is no doubt in my mind that 
in this case the material was not sufficient. On this ground 
1 come to the same conclusion as my brother Wetmore.

Appeal dismissed with costs.

4 (3rd Ed., 1888), p. 4.

.Judgment. 

Rouleau, J.

VOL. HI. T.L. RRPT8.—9
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TAYLOR v. l’OPE.

/Vuclice—Counterclaim—Third party.

The rules as to third party procedure do not apply to a counterclaim 
against the original plaintiff and a third person.

[Wetmube, J„ March 6, J888.

This was an application on behalf of the plaintiff to 
strike out the title of cause by counterclaim, the counter­
claim, the notice and all matters in the defence referring 
in any way to George Yegar. The action was origin­
ally brought by John W. Taylor against George Pope to 
recover for services in cutting the defendant’s crop of grain. 
The defendant appeared and pleaded “never indebted” and 
counterclaimed against the original plaintiff and one George 
Vegar and he entitled his pleading as follows:—

“ Between" :
John XV. Taylor, 

and

George Pope, 

by original action ; 

And Between the said

George Pope, 

and

Plaintiff.

Defendant,

Plaintiff,

John XV. Taylor and George Vegar, of XVhitewood,
Defendants,

by counterclaim.”

The pleading then went on to set out the defence of never 
indebted and this was followed by the counterclaim.

A copy of this pleading with r. notice endorsed addressed 
to him in form similar to Form 2, Appendix B, of the Eng-
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lish Rules/ was served on Vegar. No leave was obtained 
to make Vegar a party nor was any order made by a Judge 
in or affecting the premises.

F. F. Forbes, for the plaintiff.
IV. White, for the defendant.

Wetmore, J.—The principal objection raised by the appli­
cant was one of practice, namely, that George Vegar could only 
be brought into Court or proceeded against under third party 
procedure, and that under sections 44 and 45 of “ The Judica­
ture Ordinance, 188G,”2 that could only he done by leave of a 
Judge first obtained. In my view of the law these sections are 
not intended to embrace a case where a defendant sets up mat­
ter by way of counterclaim. The practice and procedure 
by counterclaim where the defendant in the original action 
counterclaims against the original plaintiff and a third per­
son is iu England regulated by Order XIX., Rule 3, and 
section 24, sub-sec. 3, of “ The Supreme Court Judicature 
Act, 1878/** and the rules made under that sub-section, 
and the practice and procedure in this case is entirely dif­
ferent from that prescribed under Order XVI., Rule 48, 
For in tance, under the last mentioned rule the notice issued 
in the first instance to the third party must be by leave of a 
Judge, and the form of the notice is prescribed. It is Form 
1, in Appendix B. And rules are prescribed in the same 
order for and applicable to that particular case. Sub-section 
3 of section 24 of “The Supreme Court Judicature Act, 
1878“ which gives the right to counterclaim against a per­
son not an original party to the action provides that the 
relief may lie granted against such person provided that he 
has been served with notice of the claim pursuant to anj 
rule of court. It is not laid down that such notice is to be 
given by leave of a Judge. The Court then by Order 
XXI.. Rules 11 and 1?, for the purpose of carrying out this 
provision, proceeded to prescribe the form of notice and how 
it shall be served ; by Rule 11 the title of the defence is 
prescribed ; bv Rule 12 the form of notice to be endorsed on

1 See Wilson's Judicature Acts (5 Ed.), p. 045.
1 These sections laid down the practice to be followed “ where 

•he defendant is or claims to be entitled to contribution or indemnity, 
"v any other remedy or relief, over against any other person, etc.”

*30 and 37 Viet. c. GO (Imp.).
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Judgment.
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Judgment. tjic defence is laid down, viz. Form No. 2 in Appendix B, a 
Wetmore, J. form of notice entirely different from that prescribed under 

Order XVI., Rule 48. Then Order XXI. proceeds to make 
provisions peculiarly applicable to this procedure by counter­
claim. Section 78 of the Ordinance is in substance identical 
with Order XIX., Rule 3, referred to. Sub-section 3 of sec­
tion 6 of the Ordinance is identical in substance with sec­
tion 24, sub-section 3 of “ The Supreme Court Judicature 
Act, 1878” also referred to. The only difference is that 
sub-section 3 in the English Act provides that relief may 
he given provided that the party has been served with 
notice pursuant to “ any rule of Court,” while sub-section 
3 of section 6 of the Ordinance provides that relief may be 
given provided that the party lias been served with 
notice pursuant to the “ Ordinance.” I cannot, however, 
find in the Ordinance any provisions expressly, providing for 
this notice. But I do find section 456 in this Ordinance 
which provides that “ when no other provision is made 
by this Ordinance the procedure and practice existing in 
England on the fir t day of January, A.I). 1885. shall 
(adapted to the circumstances of the Territories) be fol­
lowed as nearly as may lie." I am therefore forced to Hie 
conclusion that when the North-West Council almost word 
for word adopted these provisions in the English practice 
applicable to counterclaims against third persons, it intended 
that the practice applicable in England to such practice 
should lie followed here, and not that a practice applicable 
to an entirely different provision should be followed. For 
there is nothing in these provisions applicable to procedure 
by counterclaim which can be said to be not “ adapted to 
the circumstances of the Territoire0.” Now the practitioner 
in this case has followed the English practice strictly, he has 
entitled his defence in accordance with Rule 11 of Order 
XXI.; he has endorsed it with the notice in accordance with 
Rule 12 of that order and served it. The only difference is 
that he has notified Yegar to appear within ten days instead 
of eight. But no point was made of that, assuming any 
point could successfully he made on that ground. I am of 
opinion therefore that the practice the defendant has fol­
lowed is correct.

Summons dismissed with costs.
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CRITCHLEY v. 81 MERS.

Practice—Replevin—Affidavit—Pleading.

To support a writ of Replevin it k not necessary to allege in the 
Statement of Claim on unlawful detention in actual words ; it is 
sufficient if the facts alleged show such to be the case.

Affidavit in support of n Writ of Replevin may be sworn before the 
Issue of the Writ of Summons, but in such case it should not be 
entitled In the cause.

[Wetmobe, J„ Nov. 1888.

Application bv summons in Chambers to set aside a writ 
of replevin heard at Calgary before Wetmobe, J. The 
points involved appear in the judgment.

E. V. Davis, for defendant.

Wetmobe. J.—This was an application to set aside the 
writ of replevin. The grounds set forth at the argument 
on the return of the summons were:

1. That the statement of claim did not allege that the 
property replevined or sought to lie replevined was unlaw­
fully taken or detained.

2. That the affidavit on which the writ was issued was 
sworn on the 22nd October, and was intituled in the cause, 
whereas there was then no cause in Court as the writ of 
summons was not is ued until the 23rd October.

As to the first objection to the issuing of the writ of 
replevin : assuming that the defect in the statement of 
claim if well taken would constitute the writ a nullity, 
which I doubt, let us examine if the objection is well taken. 
Now, I do not consider it necessary under section 318 of the 
Ordinance,1 to specify in words in the statement of claim 
that the projiertv was unlawfully taken or is unlawfully de­
tained, if it can be gathered from the whole statement that 
in substance an unlawful taking or detention is claimed. 
Replevin is defined to lie for the unlawful taking or deten­
tion of property : this is the old definition in the books. 
The form of statement of claim is taken from the old form

“'The Judicature Ordinance.” 188B. a. ,'U8; corresponding to 
C. O. 18118. c. 21. Rule 426.

Statement.

Argument.

Judgment.
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Judgment. 0f declaration in replevin, which had been in use for years.
Wetmore, J It seems to me it would be rather late in the day to set 

up that such a declaration was bad because it did not 
allege an unlawful taking or detention in words. But if we 
examine the statement of claim in this case, it seems to me 
that it alleges facts which amount to an unlawful deten­
tion ; it alleges that “ the defendant . . . took the goods
and chattels of the plaintiff . . . and unjustly detained
and still detains the same though requested by the plain­
tiff to deliver up the same.” An unjust detention after a 
request to deliver must be an unlawful detention. This ob­
jection therefore cannot prevail.

As to the next objection to the writ of replevin, that 
the affidavit was sworn before the issuing of the writ of 
summons and intituled in the cause, I must say that this 
struck me at first as a very serious objection. But I think 
the practice may lie considered as analogous to the practice 
in England respecting the issuing of writs of capias on the 
order of a Judge after the commencement of the action. 
Section 318 of The Jiulicature Ordinance, 1880, provides 
that “the plaintiff may at any time after the issue of the 
writ of summons obtain a writ of replevin ... on 
his complying ” with certain provisions embraced in the 
following section, namely: by filing an affidavit embodying 
certain specified things. In Schletter v. Cohen,’ it was held 
that an affidavit to obtain a capias after the issuing of a 
summons must not he intituled in the cause. I cannot 
lay my hand on this case here, but in ’Wakefield v. Bruce,’ 
it was held by Judge Gwynne, page 85, on an application 
to set aside an attachment because the affidavit was intituled 
in the cause and was made before the issuing of the sum­
mons, that this did not invalidate the affidavit, and he 
refers to Schletter v. Cohen,’ and also Hargreaves v. Hays,1 
I have read this last mentioned case. It was held there 
that it was no objection to an affidavit made for the pur­
pose of obtaining an order to hold a party to bail that it 
was intituled in the cause before the issuing of the sum­
mons. Lord Campbell, C.J., held that the intituling it did

‘ 7 M. & W. 388.
‘ 5 P. It. 77.
•6 B. A B. 272.
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not vitiate it, and it could be treated as surplusage. It 
was held that it was not necessary to intitule it as at the 
time it was sworn there was no cause in Court. If, how­
ever, when it was sworn there was a cause in Court and it 
had not been intituled in the cause it would be bad, as perjury 
could not be assigned on it; and Judge Gwynne in the 
case in 5 Practice Reports approves of this view. And 
Earle, J., in giving judgment in Hargreaves v. Hays/ re­
ferring to Schletter v. Cohen,2 says : “ 1 am not surprised 
that in Schletter v. Cohen,2 the objection was taken that 
the affidavit did not shew the names of the parties to the cause ; 
inasmuch as it might be said that without a cause the affi­
davit is of no use. It was however there held that the 
affidavit might be sworn contingently with a view to a cause 
in which the writ was to issue, and there is a great conven­
ience in this practice.” I quite concur in this language and 
think it quite as applicable to the practice relating to the 
issue of writs of replevin in the Territories a* to the prac­
tice of issuing writs of capias after action brought in Eng­
land. I therefore under the authority of these three cases 
arrive at the conclusion that an affidavit to obtain a writ of 
replevin may be sworn before the issuing of the writ of sum­
mons. that in that case it need not be intituled in the cause ; 
but if it is intituled in the cause it may he treated as sur­
plusage and it will not vitiate the affidavit, hut if the affi­
davit is sworn after the writ of summons is issued it must be 
intituled in the cause. This second objection therefore 
cannot prevail.

Summons dismissed with costs.

McGUIRL v. FLETCHER.

Mechanics' lien—Practice and procedure—Summons under Ordinance 
No. 6 of 1881

Instituting proceeding* to realize a claim means that they shall be 
instituted against all parties whose Interests are to be affected 
by such proceedings. Bank of Montreal v. Haffner1 approved ; 
Cole v. Hall* criticized.

The adaptability to the Territories of the practice existing in Ontario 
under " The Mechanics’ Lien Act ” of Ontario discussed.

f Wetmore, J., Feb. 26, J889.
* 10 A. It. 502.
'24 C. L. Journal 605, 12 P. R. 584. affirmed 13 P. R. 100.

Judgment. 

Wetmore, J.
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Statement.

Argument.

Judgment.

The plaintiff brought action against the owner to real­
ize a claim of lien within the 90 days allowed by the Ordin­
ance, and proceeded theron to judgment and execution, but 
omitted to make S., a mortgagee, a party. Subsequently 
and after the expiration of the 90 days the plaintiff obtained 
a chamber summons for an order directing the taking of ac­
counts and sale of the property. This summons was served on 
K., the mortgagee, whose security was thereby sought to be 
affected.

IV. White, for plaintiff.
F. F. Fort)es, for the mortgagee.

Wetmore, «T. :—This is an application on behalf of the 
plaintiff for an order directing accounts to be taken and 
enquiries made under section 19 of “ The Mechanics Lien 
Ordinancebeing Ordinance No. 6 of 1881/, and for an 
order directing the sale of the estate subject to the lien. 
A summons was granted by me on the 29th January last 
returnable before me at Chambers. The salient facts es­
tablished by the affidavits and other material upon which 
the summons was granted are as follows:—

The work and materials with respect to which the lien 
was claimed was done and furnished by the plaintiff for the 
defendant upon what is known as The Assiniboia Roller 
Mills, situated on Lots Nos. 11 and 1? in Block 10 in the 
town of Moosomin. The work was commenced on or after 
the 18th January, 1887, and wa completed on the 6th 
December of the same year. On the 29th December a mort­
gage from the defendant to Charles J. Smith was executed 
of the whole block No. 10, which was registered in the 
land titles office in Regina on the 3rd January, 1888, and 
within 30 days from the 6th December a statement of 
claim and an affidavit was filed by the plaintiff in the 
registry office pursuant to section 9 of The Mechanics Lien 
Ordinance. On the 11th February the plaintiff commenced 
an action in this Court against the defendant for work done 
and materials provided, the particulars in the statement 
of claim being the same with the exception of one small 
item of $1 additional as those filed in the registry office on 
the 3rd January. On the 24th February judgment by de-
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fault was obtained in this action and on the 12th March 
a fieri facias upon this judgment was issued against the 
goods and lands of the defendant and on the 6th of April a 
copy of this execution was registered in the registry office 
against these lots Nos. 11 and 12. These last mentioned 
proceedings the plaintiff alleges were taken under section 
19 of “ The Mechanics Lien Ordinance,” to recover the 
amount of the lien by judgment and execution. On the 24th 
February, the same day that judgment bv default was re­
covered against the defendant, a certificate of ownership was 
issued to Charles J. Smith of the whole of block number 10. 
On the 5th March and within ninety days from the 6th 
I>ecember a certificate by me to the effect that proceedings 
had been instituted to realize the claim under “ The Mech­
anics Lien Ordinancewas registered under the provisions 
of section 25 of that Ordinance. At the return of the 
summons Mr. Forbes appeared for Charles J. Smith, and 
applied for an enlargement of the summons in order to 
obtain affidavits from his client, but Mr. Forbes having 
stated that he had some preliminary objections and objec­
tions touching the jurisdiction to proceed, to urge against 
the summons it was enlarged until last Tuesday, when the 
parties were heard with respect to these objections and the 
summons was further enlarged until this day with the 
understanding that if I held that these objections were not 
well taken a further enlargement should lie granted to en­
able Mr. Forbes to procure the affidavits. At the hearing 
of these objections Mr. Forbes urged: 1st. That this pro­
ceeding by summons returnable at Chambers is not war­
ranted in any event.

2nd. That if it is warranted it is an alternative remedy 
and that the plaintiff having elected to proceed against the 
defendant to recover the lien by judgment and execution 
and having pressed that remedy to a termination cannot now 
proceed by summons and order against Smith after the ex­
piration of the 90 days specified in section 25 of The 
Mechanics Lien Ordinance.

3rd. That not having proceeded against Smith within 
the 90 days so specified the lien as against him has ceased 
absolutely.

Judgment. 

Wetmore. J.
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Judgment. 

Wetmore, J.
The last objection practically goes to the merits of the 

plaintiff’s right of lien. The other two objections raise very 
important questions in practice under tile lien ordinance. 
It was suggested at the argument that this Ordinance was 
taken in substance from “ The Mechanics Lieu Ad,” of 
Ontario. I have examined chapter ISO of the Revised 
Statutes of Ontario which is " The Mechanics Lien Act," 
in that revi ion, and there can be little doubt hut that that 
chapter is the model upon which the Ordinance was in a 
great measure framed. Some sections in the Ordinance are 
identical and word for word or nearly so with sections in 
that Act. There are some sections in the Ordinance which 
appear to be original ; those sections however seem to apply 
only to liens for wages and do not affect the questions 1 am 
now discussing. Other sections of the Ordinance however 
while framed with the same intention as corresponding sec­
tions in the Act, are of necessity very materially different in 
view of a different machinery existing here, and 1 refer 
especially to matters of procedure. One material difference 
is the mode provided in the Ordinance for the recovery of 
the lien from that provided in the Ontario Act. Now in 
order to arrive at the intention of the North-West Council 
in this respect it is well to consider the machinery that 
the Legislature of Ontario had at their hands, at the time 
of the passing of the Art. available for the recovery of the 
lien, and how it was made available, and then to consider 
the machinery the North-West Council had at their hands 
available for that purpose at the time of the passing of the 
Ordinance, and how it'was made available. It well knew l 
that where a lien is created by contract or given by statute 
and no special provisions are made for enforcing or realizing 
it, the jurisdiction to do so is generally found in a Court 
of Equity, the machinery of that Court being best adapted to 
the purpose. In Ontario at the time of the passage of the 
Act referred to and ever since they had the Court of Chan­
cery, which as a matter of course is essentially a Court of 
Equity. ' In Ontario therefore it would be quite natural that 
jurisdiction to enforce the liens under the Act should be 
vested in that Court. But the legislators doubtless appre­
ciating the fact that the costs and expenses in the Court 
of Chancery were very great east about to ascertain if some
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less expensive method of enforcing the lien in cases where 
the amount was comparatively small could not be found and 
determined to make use of the County and Division Courts 
for that purpose. Accordingly bv sections 12 and 13 of the 
Act they distributed the jurisdiction to recover the liens, 
giving jurisdiction to the County and Division Courts re­
spectively and to the Judges thereof when the amount of 
the lien claim was within the jurisdiction of such Courts re­
spectively, and in all other case giving it to the Court of 
Chancery. But in giving this jurisdiction to the e inferior 
Courts another difficulty evidently arose. These Courts were 
Courts of common law. that is, they were Courts in which 
only such claims as are usually enforced and recovered in 
Courts of common law are enforced and recovered, as, for 
instance, actions of debt, or for damage.* for breach of con­
tracts, or damages for torts to the person or property and 
the like. The procedure in these Courts would not in some 
instances be suitable for realizing the amount of the lien. 
When the property upon which the lien attached was owned 
and continued to be owned by the person at whose instance 
the work was done, there being no encumbrance on it and 
no subsequent conveyance of it, the machinery of these 
Courts would be quite sufficient to realize the amount of 
the lien, because in that case all that would be necessary 
would be to sue on the claim, recover judgment and issue 
execution, which could sooner or later be executed on the 
property bound by the lien, and therefore it was enacted that 
proceedings to recover the lien could be taken in these 
Courts when they had jurisdiction "according to the usual 
procedure of the said Court by judgment and execution.” 
That would meet the case I have just instanced. But in cases 
where some person other than the party at whose instance 
the work was done had an interest in the property subject 
to the lien, as for instance, if there was a prior encumbrance 
or a subsequent transferee, the lien could not be worked 
out by the usual procedure of these Courts: an account 
might be necessary for instance, to ascertain the value of 
the property, the priority of the several parties, the amounts 
for which such priority should be allowed and in the event 
of a sale to enable directions to be given as to the amounts 
which should out of the proceeds of the sale be paid to the

Judgment. 

Wetmore,.)
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Judgaunt. respective parties, and as to the order in which they should 
WVtmore, J. be paid. The procedure of these Courts provided no method 

by which this could lie done and therefore jurisdiction was 
given to the Judge of the Courts to “ proceed in a sum­
mary manner by summons and order” to take accounts and 
make requisite enquiries and generally to work the matter 
out. In giving the jurisdiction to the Court of Chancery 
in other cases of lien however it was not considered neces­
sary to give the Judges of that Court power to take accounts 
and make enquiries, &c., because that power was inherent 
in that Court and the Judges of it according to the ordin­
ary procedure of the Court.

Now, we turn to the Territories. What machinery had 
the North-West Council at the time of passing the lien 
ordinance available for recovering the amount of the lien? 
The only Courts then in existence were the District Courts 
presided over by the stipendiary magistrates ; the jurisdic­
tion of those Courts at the time The Mechanics Lien Or­
dinance came into force was established by Ordinance No. 
Ji of 1878, sec. 4; they had among other things “ jurisdiction 
over all matters of civil law and equity,” there was no limi­
tation as to amount. At the very same session in which this 
Lien Ordinance was enacted u The Administration of Civil 
Justice Ordinance (18SJf)” (No. 3 of 1881f) was passed, 
whith by see. 100 came into force on the 1st of the follow­
ing November. It must as a matter of course be assumed 
that the council had in mind this Ordinance No. 3 of 1884, 
and the machinery thereby created when it passed the 
Lien Ordinance. By this Ordinance No. 3 the District 
Courts were continued and their jurisdiction was by section 
5 continued “over all matters of civil law and equity.” I 
must confess that on looking over the procedure generally 
prescribed by this Ordinance and especially the form of 
judgment prescribed by section 25, and the appendix. I had 
very great doubts whether such procedure wa apt for the 
purpose of working out suits of the nature of those generally 
worked out in a Court of Equity, and whether the council 
had not so limited the ]>owers of the Courts by the presented 
procedure, that they were practically Courts of common law 
only; such procedure teing to my mind applicable only to 
such civil suits as are usually brought in a Court of com-
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mon law. Section 61 however provided that “ When pro­
ceedings are had in any action wherein the forms given in 
the appendix are not suitable for the purpose the clerk 
with the approval of the Judge shall provide the same.” 
This section even did not satisfy my mind. It seemed to 
me yet that in many instances where suits were commenced 
in these Courts of the nature of those usually brought in 
Courts of equity and seeking for the relief peculiar to such 
Court'- that the Judge must have been driven to the neces­
sity of granting a procedure of his own. But the ques­
tion of whether the Council intended that these District 
Courts should have the power of granting the relief usually 
granted by Courts of equity is set at rest by section 9 and 
sub-sections of Ordinance No. 5 of 1885. That section re­
peals section 21 of Ordinance No. 3 of 1884 prescribing the 
procedure in case of appeals and substitutes other provisions, 
and it is quite evident from the provisions of this section 
9 of Ordinance No. 5 of 1885 that the council must have 
contemplated that under Ordinance No. 3 of 1884 the Dis­
trict Courts had power to enter judgments granting such 
relief as is usually granted in Courts of equity. Now then 
when “The Mechanics Lien Ordinance" was passed the 
members of the North-West Council had available for the 
purpose of enforcing the liens these District Courts hav­
ing jurisdiction over all matters of law and equity, and 
these were then the only Courte in existence or likely to be in 
existence in the Territories so far as was known. The conn­
ed therefore gave these Courts and the Judges thereof juris 
diction to enforce those liens by providing in section 19 
o' the Ordinance that “proceedings may be taken in the 
Court of the judicial district to recover the amount of the 
lien by judgment and execution or the Judge of said district 
may take accounts and make requisite enquiries and may dir­
ect the sale of the estate subject to the lien, and such further 
proceedings may be taken for this purpose as the Judge 
thinks proper.” It was urged for the plaintiff that under 
this section the only person who would he recognized by the 
Court against whom proceedings could be taken was the 
“ owner ” or person at whose instance the work was done, 
that if proceedings were taken against him with a view 
of recovering a judgment and execution against him under

•Judgment. 

VVetmore, J.
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Judgment, the first part of the section within 90 days from the com- 
Wetnnne. J. pletion of the work and the Judge’s certificate is registered 

with the registrar as provided in section 25, the require­
ments of the ordinance as to time are satisfied and the 
Judge may under the other provisions of section 19 proceed 
against encumbrancers and subsequent transferees in a sum­
mary way by summons and order at Chamberi without bring­
ing such encumbrancers or subsequent transferees person­
ally into Court by the ordinary process. If the council con­
templated in any case that the parties affected by a lien 
whether owner or encumbrancer or subsequent transferee or 
whoever they might be could for the purpose of realizing the 
lien be proceeded against before a Judge “In a summary 
manner by summons and order,” as they most undoubtedly 
could in Ontario under section 12 of the Ontario Act, as 1 
read that section, when the amount of the lien was within 
the jurisdiction of the inferior Courts; then it is most un 
fortunate that they should have left out of the Ordinance 
those woids which I have underscored and which apppear in 
that section of the Ontario Act, and which make the in­
tention clear beyond all question. I do not think that such 
was the intention of the council. Î think the intention 
of the council may be fairly set at in this way. The council 
had before it this Ontario Act as a model, it contemplated 
using the district Court as the machinery by which the lien 
should be enforced. This might have been accomplished 
bv enacting (as in the case of the powers given to the 
Court of Chancery by the Ontario Act, section 13), that 
the lien might be realized in the district Court according to 
its ordinary procedure, and that the Judge might take 
accqpnts and make requi ite enquiries, but if that had 
been done it would probably have been held that the lien 
would have to be realized in all cases by a procedure akin 
to that of the Court of Chancery in England and Ontario. 
That is, although the parties in all cases would have been 
brought into Court by the ordinary process of the district 
Court, there would be a decree declaring that the plaintiff held 
a lien and a reference would lie ordered and all the machinery 
set in motion usually appurtenant to a Court of equity until 
an order for sale was obtained. But the members of the 
council it seems to me have adopted in one respect an
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idea sugge ted by the jurisdiction given to the inferior 
Courts in Ontario, and that is that it may not be necessary 
in all cases to resort to the Court to obtain a decretal order 
that the lien has been established against the property and 
to take accounts and make enquiries and to obtain an order 
for a sale, but that the amount of the lien may in some 
cases be realized in a simpler way, by simply getting judgment 
on the claim against the person at whose instance the work 
was done and issuing execution. This would be sufficient in the 
case 1 put before, when the title to the property subject to the 
lien remained in the ]>erson for whom the work wa done, and 
there was no encumbrances. It might be equally diffi­
cult if the person for whom the work was done merely held 
the equity of redemption in the property and continued to 
hold it and the contractor did not care to proceed against 
the mortgagee, knowing that the value of such equity was 
sufficient to recover his lien, and so the Ordinance contained 
it provision giving the option of proceeding to recover the 
amount of the lien by judgment and execution, so that such 
course might be taken when it was apt for the purpose. But 
when such course was not apt for that purpose then the proper 
parties would have to lie brought into Court and the Judge 
would have to take accounts and make enquiries. But in every 
instance the parties had to be brought into Court by the or­
dinary process. In no case had the Judge original summary 
jurisdiction over the parties by a summons issued at Cham­
bers. I understand this section 19 to mean as follows: 
l’roceedings may be Men in the Court of the judicial dis­
trict to cover the amount of the lien and such proceedings 
may he by judgment and execution if the circumstances are 
such that the lien can be effectually realized in that icay, but if 
not, then such proceedings must be by the Judge taking 
accounts and making enquiries, dec. It will not he disputed 
1 presume that the powers exercised by the district Courts 
and the stipendiary magistrates are now exercisable by the 
Supreme Court and the Judges thereof. If the stipendiary 
magistrate had the power to deal with the matter in a 
summary way by summons and order I think I would have 
but little difficulty in arriving at the conclusion that the 
Judges of the Supreme Court had the same power. I have 
arrived at the conclusion that the stipendiary magistrates

Judgment. 

Wetmore, J.
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Judgment, had not any such power and consequently that I have not 
Wetmore, J. jurisdiction to entertain this application. I say nothing 

of the inherent power of the Supreme Court to deal with 
matters of lien, because in order to exercise such power, 
if it exists, the parties must be brought into Court by the 
usual and ordinary process of the Court.

I may add that if in coming to this conclusion I am in 
error I think Mr. Forbes’ second objection must prevail.

Section 25 of “The Mechanics Lien Ordinance” pro­
vides that : “ Every lien which has been duly registered shall 
cease absolutely after 90 days from the completion of the 
work unless proceedings have been taken to realize the 
claim under the provisions of this Ordinance.” This pro­
vision of this section is identical with the provisions of sec. 
21 of The Mechanics Lien Act of Ontario. In the Bank of 
Montreal v. Haffner,1 it was held under this section of 
the Ontario Act that it was too late to commence pro­
ceedings against a mortgagee to enforce the lien against 
his interests after the expiration of the 90 days although 
the proceedings had been taken against the owner within 
that time. Judge Osier in giving his judgment in that 
case, at page 597 is reported as follows : “ I think that by 
instituting proceedings to realize a claim is meant that they 
shall be instituted against all parties whose interests arc to 
be affected by such proceedings. There can be no doubt 
that a mortgagee is a necessary party to any action in 
which his security is to be affected and the land comprised 
in it sold in inritum as regards him.” I entirely concur 
in this view and in the conclusion at which the Ontario 
Court of Appeal arrived on that point in that case. I have 
not lost sight of the fact that Smith’s rights as mortgagee 
were acquired after the work in respect of which the lien 
is claimed was commenced; and it may be that if proceed­
ings had been taken against Smith before the expiration of 
the 90 days under section 13 and section 2, sub-section 3, 
of “ The Mechanics Lien Ordinance ” the plaintiffs lien 
would have l>een held to have had priority over Smith’s 
mortgage. It is not necessary for me to decide that because 
on the lltli February when proceedings to recover the lien
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were commenced Smith had an interest in the property with Judfeeiit 
respect to which the lien was claimed, this interest was on Wetmore, J. 
record and Smith should have been made a party to pro­
ceedings bv which that lien was effected within the 90 days 
in order to make such lien available as against his interests, 
and not having been made such a party the lien as against 
his interesf ceased, and only continued against the equity 
of redemption. It is urged however on behalf of the plain­
tiff that as Smith is a subsequent encumbrancer to the 
plaintiff it was sufficient to proceed against the defendant 
within the 90 days and that Smith could be added after 
an order was made for accounts to be taken even although 
the 90 days had expired, it being alleged that this was in 
accordance with the practice of the Court of Chancery 
in Ontario, wdierc subsequent encumbrancers were added in the 
Master’s office, and a decision of Ferguson, J., in that Court 
in Coir v. llall,2 was relied on. This decision was adversely 
criticized by the editor of the Law Journal at p. 481, and I 
must say 1 am very much impressed with the pertinency of the 
editor’s remarks. I think this decision of Judge Ferguson is 
not within the ratio decidendi of the Bank of Montreal v. Jlaff- 
ncr.1 And I know of no such practice prevailing in this Court, 
or, rather, that should be allowed to prevail, in the teeth of a 
clear implication created by a statutory enactment or what 
is equivalent thereto. There is another objection to adding 
Smith as a party to the case of McGuirl v. Fletcher, which 
1 will state later on. If there was nothing bevond this 
mortgage and the equity of redemption was still in the 
defendant I would have very little hesitation in expressing 
my opinion that the plaintiff’s rights as against anv inter­
est Smith had in the property had ceased. Refraining how­
ever at present from expressing my opinion as to how far 
Smith might first lie compelled to first realize under his 
security upon property covered by the mortgage and not 
affected by the lien, the plaintiff had a right to proceed 
against the equity of redemption and apparently he has 
done so. He obtained judgment against Fletcher on the 
4th February. In order to recover the amount of the lien 
as against the equity of redemption it was not up to that time 
necessary to make Smith a party to that action or to any

VOL III. T. L. RKPTS.—10.
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Judgment. 

Wetmore, J.
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action affecting the equity. On tlie 24th February, how­
ever. the same day judgment was signed, the equity of re­
demption became vested in Smith. Now at the time pro­
ceedings were commenced against Fletcher and up to 
the time judgment was signed the plaintiff could not 
know that Smith had any interest in the equity of redemp­
tion. Contemporaneous with the time of Smith getting a 
title to this equity the plaintiff had done everything neces­
sary for him to do under the Ordinance for the purpose of 
enforcing his lien against this equity and had proceeded 
against all parties interested in such equity so far as he 
knew. It may be quite possible that under these circum­
stances Smith holds this equity subject to the plaintiff’s 
lien and that it may he enforced against him notwithstand­
ing the 90 days have expired. It is quite true that some 9 
days of the 90 days had to run after the 24th February, 
and therefore proceedings might have been taken against 
Smith during that time. That may not be the question. 
Suppose instead of getting his certificate of title on 24th 
February, Smith had got it on the very last day of the 
90 days, would he take it free of the lien? T express no 
opinion on this point. 1 merely hold now that I cannot 
bring Smith before me in a summary wav under section 19 
of the Ordinance. Because in my view, if the intention of 
this section is to confer on the Judge power in a summary 
manner by summons and order to take accounts, &c., it is 
an original jurisdiction and a proceeding which the party 
may take in the alternative instead of proceeding by judg­
ment and execution and must be commenced within the 90 
days. Mr. White however applied to make Smith a party 
to the suit of McQuirl v. Fletcher, by adding him as a de­
fendant under the powers to emend given under " The 
Juduature Ordinance (1886).” Now how can Smith lie 
made a party to an ordinary common law action brought 
for work and labour done and materials furnished for Flet­
cher? But apart from that, that action has been termin­
ated. an ordinary judgment has been recovered for the 
amount of the claim. It was held bv tin Court of Appeal 
in Attorney-General v. Birmingham ;8 that fie«h parties could 
not be added after final judgment. This decision was made

■IR Ch. I). 423: 43 L. T. 77: 29 W it. 127.
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in July, 1880, under Order XVI., Rule 13. of the Rules of Judgment. 
1875, which is the same as Rule 11 of Order XVI. of the Wetmon*..1 
Rule of 1885, and of sec. 39 of The Judicature Ordinance,
1880, with some modification. (See Wilson’s Judicature 
Acts, page 237 and note.) In that case the Master of the 
Rolls in giving judgment is reported a’ follows : “A state­
ment of claim or bill cannot be amended after final judg­
ment. If it becomes necessary to enforce that judgment 
against persons who have acquired a title after it was made 
an action must .be brought for that purpose.” Another 
reason it seems to me why 1 cannot make Smith a party to 
that action is that it is not within the purview of the sum­
mons. 1 am of opinion therefore that if the plaintiff has 
no remedy against this property under the execution, upon 
which I express no opinion, and if he has any other remedy 
against this property in Smith’s hands, it must be by an 
action brought for that purpose. I express no opinion on 
the third point raised by Mr. Forbes, any opinion expressed 
by me must in my view of the case be extra-judicial. And in 
addition to this so many questions are raised by tjmith 
acquiring the equity of redemption which possibly may affect 
his mortgage interest so far as the plaintiff's lien is con­
cerned involving among other questions the doctrine of 
merger that 1 would not venture to express an opinion before 
these questions were fully discussed. The summons must 
be dismissed. The plaintiff to pay costs.

Summons discharged with costs.

WISE v. CURRIE.

Practice—Coat»—Service fee».

To offert service of a Writ of Summons, the Sheriff’s officer bona fide 
travelled from the Sheriff’s office, where the writ was received, 
to the defendant’s residence, seven miles, and not finding the defend­
ant at home, he travelled from there to the residence of C., which 
was only four miles from the Sheriff’s office, and there the defend­
ant was found and served. The Clerk on taxation allowed mileage 
for the entire distance travelled.

Held, on review, that the Sheriff was entitled to mileage for eight 
miles only, that is, the distance from the Sheriff’s office to the 
place where service was actually effected and return.

[Wetmobr, J., Jan. 8, 1891.
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Statement. 

Arguinent.

.1 ihlgmvlit.

The facts sufficiently appear above.

/«'. F. Forbes, for defendant.
li. Stevenson, for plaintiff
W. White, for the sheriff.

f8th January3 1891.]

Wktmork, J.:—Paragraph numlter '13 of Sheriff’s fees 
in the schedule to The Judicature Ordinanceprovides that 
the sheriff shall have “ mileage for every mile necessarily 
travelled and sworn to in serving and executing summonses, 
writs and other processes and papers of every description 
from the place where the same are severally received or the 
sheriff's office (whichever is nearest) to the place of service 
or execution ns aforesaid and return.” This point presents 
some difficult-. If the schedule had provided that the 
sheriff should have mileage from the sheriff's office to the 
place where the process is served or executed I would have 
little difficulty in interpreting such a provision to allow mile­
age from the sheriff’s office to the place of service or exe­
cution by the usual and most convenient route of travel. 
Again if the mileage was allowed for every mile necessarily 
travelled from the sheriff’s office to the place of service I 
might see my way clear to construe such a provision to 
allow what would have been necessarily and bona fide travel­
led from the sheriff’s office if the officer had started from 
that point, and if he bona fide travelled to the defendant’s 
residence expecting to find him there, but on arrival dis­
covered he was at a point nearer the sheriff’s office and 
travelled hack and served him there and allow mileage for 
the whole distance travelled. But the trouble in the ca e 
under consideration is that the distance is to he computed 
from one of two points whichever happens to be nearer to the 
point of service. The first difficulty that presents itself in 
interpreting the paragraph in question is that it would seem 
at first ight to contemplate that in order to entitle the sheriff 
to mileage he or his bailiff muct have actually travelled over 
the ground, for it allow mileage “ for every mile nenessarily 
travelled and sworn to.” And therefore the partv serving 
or executing would have to come to the sheriff’s office or the

'The Judicature Ordinance,” R. O. 1888, c. 57.
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place where the writ was received, whichever place was Judgment, 
nearest to the place of ervice and from there actually start Wetmon\ J. 
on his journey and go over the ground. But could the Legis­
lature ever have contemplated that? How is the sheriff to 
get his mileage if the paragraph of the tariff in question is 
strictly construed ? The paragraph evidently contemplates 
that the mileage is to he computed from the nearest point, 
hut it also contemplates, strictly construed, that the officer is 
actually in serving the writ to travel over the route between 
the nearest point and the point of ervice and swear to it.
How can the officer do that when to serve the writ he has 
travelled by an entirely different route and lias not travelled 
one inch over the route contemplated by the legislature 
in going to serve the writ ?

What the legislature intended it seems to me was that 
the mileage should l>e computed from the nearest of the 
specified places to the point of service by the shortest route 
usually travelled, and that the route with respect to which 
mileage is charged must lie verified by oath to be the rhortest 
route. The paragraph must be construed as if it read as 
follows: “ For mileage for every mile (that would be) neces­
sarily travelled and sworn to (<w such) in serving and execut­
ing summonses, writs and other processes . from
the place where the same are severally received or the sheriff’s 
office (whichever is nearest) to the place of service or execu­
tion as aforesaid and return.” 1 can see no other wav of 
giving effect to the intention of the legislature in the cases 
I have suggested than by so construing the paragraph, and 
1 have not suggested any case which is not liable to arise. If 
I am justified in interpolating the words 1 have for the pur- 
|H>se of construing this section (and I must confess T feel 
that in doing so 1 may have possibly somewhat stretched 
the rules of construction), but if I am so justified, that ends 
the first point raised, liecauso these words cannot be inter- 
elated for one case that may arise and considered not there 
for another. But without interpolating these words I have 
arrived at the conclu ion in view of the manner in which the 
paragraph strikes mv mind as hereinbefore stated that the 
most that the Legislature intended to allow for mileage is 
the number of miles from the nearer of the* two specified 
places to the place of service.

Order accordingly.
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GILLIES Bl al. v. KAAKE.

Husband and wife—Fraudulent asaignaient-Partie».

Where an ncliou was brought by an execution creditor to set aside 
as fraudulent a deed of assignment of n homestead from the 
execution debtor to his wife, and also the patent issued thereon 
by the Crown, and the wife was made the sole defendant.

Held, hésitante, that in default of appearance,
1. Notice to the Crown was not necessary.
2. The husband was not a necessary party.

[Wetmork. J„ July 1\, 1891.

The facts sufficiently appear from the judgment.

Stevenson, for the plaintiffs.
The defendant was not represented.

Wktmore, .1.:—The defendant in this suit is a married 
woman, and the action is undefended, the defendant not 
appearing. On the first day of the present ittings of the 
Court the plaintiffs moved for judgment in accordance with 
the terms of the statement of claim.

The statement of claim set up in substance that prior to 
the 24th January, 1881 Adam Kaake, the husband of the 
defendant, was indebted to the plaintiffs, and on the 12th 
April, 188Ï, the plaintiffs recovered a judgment against 
Adam Kaake for the amount of such indebtedness and costs 
and that such judgment wa still unsatisfied in part. That 
prior to the said 24th January Adam Kaake had entered for 
the N. W. quarter of section fourteen (14) township twelve 
(12) range thirty-two (32) west of the first principal meri­
dian, as a homesteader under the provisions of The Dominion 
Lands Act,' and had become entitled to receive a patent 
thereto. That by deed I tearing date the said 24th January 
Adam Kaake assigned all his interests in such property to 
the defendant, who caused such deed to be registered in the 
office of the Minister of the Interior, and thereupon a patent 
was issued to the defendant, was deposited in the office of 
the Registrar of the Assiniboia Land Registration District 
and a certificate of ownership was issued to the defendant, 
and it was alleged that the deed of assignment from Kaake 
to his wife was made by him and received by her with the
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object of defeating, hindering and delaying the plaintiffs and 
other creditors of Adam Kaake, and the plaintiffs claimed :—

1. A declaration that such deed is fraudulent and void as 
against them and the cancellation and setting aside thereof.

2. A declaration that the said patent is void.
3. The delivery up and cancellation of the said certificate 

of ownership.
4. That the defendant, Mary Ann Kaake, be restrained 

by the order and injunction of this honourable Court from 
selling or otherwise disposing of the said land .

5. That the plaintiff may have such further and other 
relief as the nature of the case may require.

6. The costs of this suit.
Upon considering this case the following questions 

occurred to me as presenting difficulties, and 1 submitted 
them to the plaintiffs’ advocate.

1st. Can the patent be set aside without making the 
Crown a party? Referring to section ,r>7 of the Dominion 
Lands Act,' the relief provided there is to be given upon 
“ hearing the parties.” Can I set aside a patent without 
notice to the party that made it?

2nd. Can I set aside the deed from Kaake to his wife 
without Kaake being made a party ? The action has pro­
ceeded on the assumption that the property is not acquired 
by the wife’s earnings, but by the husband’s means, and is, 
therefore, in equity Kaake’s. Can the wife be sued as a 
feme sole under such circumstances? If. IV. T. Act, s.s. 36 to 
40. And if she can be sued as a feme sole ought not the 
husband to be a party, and he is charged with fraud and it is 
his deed which is attempted to be set aside.

3rd. If the deed and patent are set aside how can that 
benefit the plaintiffs, Adam Kaake’s creditors? The effect 
would be to re-vest the title in the Crown, and it would not 
be liable to the execution. Dominion Lands Act, section 32, 
subsection 3. Is the possibility of being able to make ar­
rangements with the Crown sufficient to put the plaintiffs in 
a position to ask to have those instruments set aside?

Judgment. 

Wetmore, J.

1 It. 8. Can. 1880, c. 54.
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.ludgmmit. 

Wt-tin ore, .1.

. As to the first and second questions:
I must say that 1 am unable to perceive by my own judg­

ment unaided by authority how a patent from the Crown can 
he set aside without notice to the Crown or how a deed can he 
set aside without notice to the party who made it. especially 
when that party is charged with fraud.

However, Mr. Stevenson has referred me to Rees v. 
The Atlorne.y-Qeneral.1 2 The following is the note on that 
case appearing in Robinson & Joseph’s Digest, 970. “ A bill 
alleged that the patentees obtained their patent by false re­
presentations to the Government and shewed a ease in which 
the patentees would not be entitled to compensation if the 
patent were set aside and the land given to another:—Held, 
that to :uch a hill the Attorney-General was not a necessary 
party.*’ If that ease is good law it seems to be directly in 
point. Under the circumstances of this case as set out, the 
patentee, the defendant, would not lie entitled to compensa­
tion if the patent wa set aside.

As to the 2nd question : Mr. Stevenson has referred me 
to McFarlane v. Murphy? Section 40 of the N. IV. 7’. Act 
is in sub tance the same as section 20 of the Revised Statutes 
of Ontario, 1877, and that appears to be the same as section 
9 of The Ontario Married Womens Act of 1872. The fol­
lowing is extracted from the note on McFarlane v. Murphy3 
in Robinson & Joseph’s Digest, 1(504: “To a bill against a 
married woman to set aside a mortgage made to her on the 
ground that the same was fraudulent as against creditors, the 
hu band was made a party defendant. Held, on demurrer, 
that since the passing of The Married Women’s Property Act, 
1872, the husband was not a necessary or a proper party.” 
In that case, however, the husband was not the grantor, which 
1 think makes all the difference in the world. Scott v. 
Rurnham4 was also brought under my notice. That was a 
suit to set aside a conveyance as void against creditors, 
and the vendor and vendee were both made defendants. 
The deed was declared void as against the plaintiffs with 
costs on the lower scale. After judgment it was suggested 
that the costa should 1h* on the higher scale a: the vendor

110 Ur. 407.
*21 Ur. SO.

* 1» Ur. 234.
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resided in the United States, out ot the jurisdiction. On the Jl,,hn,le,lt 
other hand. it was claimed that the vendor liaving parted Wetmmv, j 
with the whole estate in the property and claiming no further 
interest in it, the circumstances (not stated in the bill or 
answer) of a small balance of the purchase money having 
lieen due her at the date of fding the hill was immaterial for 
the purpose of relief on the ground on which the decree was 
made. Mount, V.-C., held that she was not a necessary 
party for the purpose of relief on the ground on which he 
proceeded.

If Adam Kuake were not the husband of the defend­
ant I think this case would be an authority that it is not 
necessary that he should he joined. As he is the hus­
band and the action is founded on the assumption tl at the 
property is not acquired by the wife’s earnings I have some 
doubts whether he ought to he joined. However, a no per­
son has apjieared to raise the question, and I think that the 
defendant ought to have set up her coverture if she desired 
to do so, my doubts are not sufficient in view of the authori­
ties stated to induce me to refuse to order the relief claimed.

As to the 3rd question, Mr. Stevenson claims that under 
section 38 of The Dominion Lands Acf,1 the Crown is bound 
to issue a patent to Kaake if the deed to his wife is set aside.
I by no means hold that such is the case, but it may possibly 
be open to make this contention good as no person has ap­
peared to raise the last questions. And in view of what n 
urged and also of the authorities cited, I, although with 
some hesitation, grant a portion of the relief claimed.

There will be a decree.
1. Declaring the deed from Adam Kaake to the defend­

ant fraudulent and void as against the plaintiffs.
2. Declaring that the said patent is void as having issued 

through fraud.
3. Ordering the certificate of ownership to the defendant 

to he delivered up and cancelled.
4. The defendant to pay the costs of this mit out of her 

separate estate.
Decree accordingly.
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McKENZIE, Appellant, v. THE TRUSTEES OF 
LITTLE CUT ARM SCHOOL DISTRICT, Respond­
ents.

Assessment and taxation—Appeal to Judge—Pergonal property— 
When taxable—Meaning of “ git noted" as applied to personal 

property— ( 'osts.

Personal property brought into 11 school district for a mere temporary 
purpose is not “ situated ” within the district within the meaning 
of section 08 of the School Ordinance, R. O. 1888, c. 59. so ns to 
be liable fur assessment.

[Wetmore. J., Aug. 21, 1891.

Wetmork. J. :—I find under the evidence that the appel­
lant down to sometime in May last occupied lands as a farm 
situated without the respondent school district, and that he had 
a herd of cattle which he kept in connection with his farming 
operations on this land; that in May and prior to the assess­
ment being made up by the assessor, he moved away from this 
farm into the school district with a view of being nearer the 
school so as to enable him to have his children educated. He 
accepted a position as manager of the business of a Mr. Wolff, 
who owned a ranch in the district, and his wife accepted the 
position of housekeeper for Mr. Wolff. He so left his farm 
and accepted these positions for himself and wife, intending 
to return to his farm in the fall. He turned his cattle out 
to range the prairie, not having any intention whatever to 
take them to Wolff, or to bring them within the district, but 
simply intending that they should range the prairie wherever 
they chose to go. He never himself before his name was 
placed on the assessment list did any act with the intention 
of causing them to come within the school district or to do 
anything there with them. As a matter of fact, these cattle 
did repeatedlv and from time to time before the appellant’s 
name was placed on the list, stray within the limits ot the 
district and graze there. The only question is whether under 
such circumstances they were liable to assessment within the 
district. I think no question whatever can arise with respect 
to the cattle the appellant had at Sunnymeade District, and 
for which he was assessed there. Those cattle never came 
or even strayed into the Cut Arm District until after the 
appellant’s name was placed on the assessment list. And as
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to the horses with respect to which lie was assessed there is Judgment. 
do evidence whatever that he had any horses or that there Wetmcro, ,T.. 
were any horses of his in the district when his name was 
placed on the list. The question which 1 have to determine 
arises under section 98 of The School Ordinance} It is 
quite clear under that section that the property to be as essed, 
whether real or personal, must be in some sense situated 
within the district in order to he taxed, and that without 
reference to whether the owner or possessor is resident or not.
And in this respect, so far as personal property is concerned, 
the section is somewhat sui generic. The question is: when 
can personal property be said to he situated within the dis­
trict. Sub-section 1 of section 97 defines the meaning of 
“ personal property.” I think I would have little trouble in 
deciding that choses in action, such as debts. &c., are 
situated in the district when the owner resides there. But 
when is visible personal property, which can be moved from 
place to place, or cattle, which in this country are liable to 
range over a great extent of country, ituated in the district 
for the purpose of being taxed? Now, I think the term 
“situated” as used in section 98 is so far as cattle are con­
cerned, somewhat analagous to the term “ resident ” as ap­
plicable to a human being. A human being may be resident 
in a certain place and not there at the moment he may be 
miles away. It is a question of intention. 1 think if the 
homestead or farm of the appellant had been situated in 
another school district and not in the Cut Arm district I 
would have little hesitation in deciding that they would be 
assessable in such other district and not in the Cut Arm 
District, because the intention when they were turned out 
was that they should return eventually to the premises, and 
there was no intention then that in the meantime they 
should be placed or engaged or used on or with any other 
premises, nor was that intention changed at any time so far 
as I can discover. And the mere fact that they casually 
strayed on other premises would not make them assessable on 
those premises. I think that disposes of the whole question.
If personal property is for a mere temporary purpose brought 
into a district, I do not think it is situated there for the pur­
pose of assessment. Nor do I think if cattle casually stray

* R. O. 1888. c. 59.
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Judgment. 

Wefcinor**, .1.

Statement.

into a district that they are liable to assessment. When I 
use the term “ lor a mere temporary purpose ” I wish it 
understood with a limitation, because I do not desire for a 
moment to be considered as holding that if the appellant, 
when lie moved his family to Woltfs to stay there during the 
summer, and had so taken up his temporary residence there for 
the summer— if lie had brought his stock there deli ocra tely, 
they would not have been liable to assessment. I think the 
appeal must be allowed, and the assessment roll amended by 
striking out the appellant's name and the assessment against 
him.

As to the question of costs; 1 think they are discretionary 
with me. The respondents are public officers acting in the 
discharge of their duty, and the section is not*clear. T think 
they acted prudently under the circumstances; besides, the 

seeks to get his children educated at the expense of 
the district for nothing. No order as to costs.

Appeal allowed without coat#.

CADDEN. Appellant, v. THE TRUSTEES OF 
MEADOW VALE PROTESTANT PUBLIC SCHOOL 
DISTRICT No. 175, Respondents.

Assessment and taxation—The School Ordinance, R. O. 18HR, c. 59, 
x. 100—('onstruction of statute—Completion of assessment roll— 
Time for—Omission—Effect of—Property acquired prior to com­
pletion of assessment roll—Assessor's powers.

The provisions of the School Ordinance which require the assessment 
roll to lie completed by the first of April, or so soon thereafter 
as may be. are as against a ratepayer directory only, but Impera­
tive as against the trustees.

Any property, liable to taxation, acquired before the actual com­
pletion of the assessment roll, is liable to assessment.

The School Ordinance required the assessment roll in school 
districts to be completed “ by the first day of April, or so soon 
thereafter as may lie. in each year.” The appellant was not on 
the first day of April, 1891. a resident of the respondent 
school district, neither did he have any property therein. 
Shortly afterwards he became a resident of the district and 
acquired property liable to taxation for school purposes. The

514
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assessor had not completed the assessment roll at the time 
the appellant so became a resident and acquired property, 
and the assessor accordingly entered the appellant’s name on 
the roll and assessed him in respect of uch property. The 
assessment was affirmed by the Court of Revision and there­
upon the appellant appealed to a Judge of the Supreme Court 
as provided bv law, an two grounds :

(a) That the assessment roll, not having been completed 
by the first day of April was invalid ; and

(b) That the appellant was not liable to assessment in­
asmuch as he was not until after the first day of April either 
a resident or possessed of property in the district.

[Wetmork, J., Aug. 25, 1X91.

Wetmohk, J.:—Section 100 of The School Ordinance1 
provides that the assessment roll shall be completed by the 
first day of April or sj soon thereafter as may he in each 
year. The Ontario Act relating to municipal assessments 
provides that the assessment list completed shall be lodged 
with the clerk of the municipality on or before the 1st May 
in each year. It was held in Nickle v. Douylas,* mat a 
failure by the assessor to complete the roll until after the 
1st May did not avoid the assessment. So in Reyina v. In- 
yall * it was held that delay in making, depositing, transmit­
ting and approving the valuation list within the time pre­
scribed by section 42 of The Metropolis Valuation Act, 
18fi9, did not make it a nullity, for the provisions of that 
section were directory and not imperative, a fortiori the 
omieejon to complete the roll before the first of April would 
not invalidate it under the Ordinance, which directs it to be 
completed by the 1st day of April, or so soon thereafter as may 
be. The reason for boiling this is that the whole machinery 
for carrying on the schools, or the work of the municipality 
as the case may be, is not to be rendered useless bv the 
negligence or possibly bv the design of the assessors. There­
fore this rule that the section is directory only is to be ap­
plied only as against the ratepayer. I am rather inclined to

1 'rhe School Ordlnnnpp. R. O. IfiSR. c. 5ft.
*35 TT. n. Q. XX. 12ft: nfirmed 37 X1 C. Q. B. 51.
’ 4ft !.. J. M. C. 113: 2 Q. B. I). 180 : 35 L. T. 552 ; 25 W. R. 57

Statement.

Judgment.
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Judgment, think, and 1 believe that it is supported by authority, that 
Wtttmorv, .1 the section is imjH'rative as regards the trustees. And it is 

quite possible that if the roll is not completed by the 1st of 
April or within a reasonable time thereafter (the reasonable­
ness of which time must always depend on circumstances) 
the trustees may he liable to be fined under section 65 of 
the Ordinance. However, J express no decided opinion on 
this point, as it is not before me, 1 merely throw out the 
suggestion as a warning to trustees. I must hold the assess­
ment roll generally to be valid. The appellants, however, 
claim that they should not have been entered on the roll at 
all. as they were not residents of the district, and had no 
assessable property therein until after the 1st day of April. 
There is ample authority to support the position that after 
the assessment roll is completed the assessors have no further 
control over it, but if any additions are to be made it must 
he done by the hoard of revision on proper notice. But I 
can find no case which holds that the assessors have not full 
control over it until it is com Section 08 of the
Ordinance provides that “ All real and personal property 
situated within the limits of any school district ” shall be 
liable to taxation, subject to certain exemptions which do 
not affect the assessments in question. There is no pro­
vision that the real and personal property which may be­
come subject to taxation before the 1st of April shall be 
liable. I hardly think it will be disputed that if the lists 
were not completed before the 1st April and a person moved 
into the district and acquired property on 31st March, that 
property would be assessable if it was not included in the 
specified exemptions. If the assessment list was completed 
on the 30th March, and the property was acquired on 31st 
March, the assessors could not assess it simply because under 
the authorities T have mentioned, the assessment was com­
pleted and the assessors’ duty at an end. I am, there­
fore of opinion that if persons move into a district and 
acquire property liable to taxation at any time before the 
assessment roll is completed, and thus before the assessor’s 
powers have expired, they are liable to be assessed, and this 
whether they move in before or after the 1st of April. I 
am more inclined to that view under The School Ordinance, 
because it is not imperative even on the trustees that the roll

B2D
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shall l>e completed by the 1st of April, it is to be completed 
“on the 1st day of April or so soon thereafter as may be.” 
Tf nnv person is liable to be assessed who moves in and ac- 
quires property liable to assessment before the 1st day of 
April, why would not such person be equally liable to be 
governed by the words "so soon thereafter as may be,*’ and 
therefore liable to assessment at any time while those words 
have effect, aud if so liable until the assessment is completed 
and the a sessor’s duties are at an end.

Assessment affirmed.

161

Judgment. 
Wet more, J.

WATJÆY v. HARMS.

Interpleader—Chattel mortpape Validity- Consideration—Ordinance 
number 18 of 1889, section 7.

Where a chattel mortgage was in fact given to secure a past in­
debtedness, but on its face purported to be given in consideration 
■ if money “in band well and truly paid '* by the mortgagee to the 
mortgagor.

Held, that the consideration was duly expressed within the meaning 
of section 7, of Ordinance Number IS, of 1881).

A small inaccuracy in the statement of the consideration is not suffi­
cient to avoid a chattel mortgage.

[Wetmore. j., May 18, 189*

This was an interpleader issue to determine the validity statement, 

of a chattel mortgage executed by one Hillman to the plain­
tiff. '['he sheriff seized certain goods under an execution 
placed in bis hands by the defendants against Hillman and 
the plaintiff claimed these goods under a chattel mortgage 
in his favour executed by Hillman prior to the seizure.

Prior to the execution of this mortgage the plaintiff had 
recovered judgment against Hillman for $80 and interest and 
costs which was wholly unpaid : and one Wright held a note 
against Hillman’s wife which was overdue and paid in part : 
and one Bradford held a note against Hillman for $30 and 
interest, which was also overdue, and Hillman was also in­
debted to the plaintiff upon an open account for $87.89.

Hillman agreed with the plaintiff that if be would pay 
the balance due on Wright’s note and take up the Bradford
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note lie would execute a chattel mortgage to the plaintiff to 
cover the plaintiff's judgment including interest and costs, 
the open account, the amounts paid to take up the Wright 
and Bradford note and the expense of preparing and regis­
tering the chattel mortgage. The plaintiff agreed to this and 
accordingly paid the amounts due on the Wright ami Brad­
ford notes, and a few days afterwards Hillman executed the 
mortgage in question. The amount which the mortgage was 
intended to secure was $233.14 of which $228.14 represented 
the bona fide indebtedness of Hillman to the plaintiff at the 
time of the execution of the mortgage ami the balance $4 
was to cover the costs of the mortgage.

F. F. Forbes, for the defendant:—The mortgage is void 
in as much as the consideration for which it is made is not 
duly expresed because the consideration was a past indebted­
ness and not money paid by the plaintiff to Hillman as 
specified in the mortgage.

IV. White, Q.C., for plaintiff, contra.

Wetmore, J.—A number of Ontario cases were cited *n 
support of the validity of the mortgage but it doe not seem 
to me that they are n " , as the Ontario Acts R. S. 0.
18.87. chapter 11b, and R. S. 0. 1887 chapter 122 under 
which these decisions were made contain no such provisions 
as that of section 7 of the Ordinance referred to, making the 
instrument void if the consideration is not duly expressed. 
I am of oninion that the English authorities decided under 
section 8 of the Imperial Hills of Pale Art, 1878 are more 
applicable. The lact case which T can find decided under 
that section Richardson v. Harris,1 decided in the Court 
of Appeal. In that cace the consideration of the bill of sale 
was expressed to be the sum of £500 paid by the assignee 
to the assignor. As a matter of fact only a portion of this 
£500 was so paid by the as ignee to the assignor. The 
balance was retained by the assignee by agreement with 
(he assignor in sati-faction of certain acceptances of the 
assignor held by the assignee which were not due, of a post 
dated cheque which alco was not due and of two charges, 
one for leaving the property as igned on the assignee’s pre-

MRS0> 22 Q. It D. 26S : 37 XV. R. 426.

A8$D
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mine», and the other for the expenses of making an inventory 
and the other expenses of the assignment. The Court held 
that the consideration was not truly expressed and that the 
bill of sale was therefore void. But the judgment seems to 
lie based on the ground that there was no debt due and 
payable by the grantor irrespective of the contract by virtue 
of which the £500 was to be paid. That is, the amount 
of the acceptance and cheque were neither due nor payable. 
Ard there was nothing due respecting the other sums re­
tained otherwise than by the agreement by and under which 
the £500 was payable. But it seems to me that if there had 
been a debt really due and payable by the grantor to the 
grantee outside of the contract and the grantee had retained 
the amount of such debt, and that had been the only reten­
tion, the Court would have held the consideration to have 
been sufficiently stated. In the text of May on Fraudulent 
Conveyance* (2nd edition), after commenting upon a num­
ber of cases bearing on this question I find the following at 
page 143: “In ex parte Rolph.2 and ex parte. Frith,2 these 
ca'es were all reviewed and reconciled in the Court of Appeal 
by the application of the following principle laid down by 
James, L.J.. in ex parte Challinor,4 and quoted with ap­
proval by Cotton, L.J., in ex parte Bolland,2 whether the 
whole of the mortgage money secured by a bill of sale is 
actually paid by the lender into the bands of the borrower 
or whether part of it is with his privity or by his direçtion 
employed in the payment of a debt due by him, it is equally 
in a legal sense paid to him, and the whole sum may in 
either case be truly stated in the deed as the consideration 
paid to the grantor. But the money retained or applied 
must lie in respect of a debt strictly so called, a debt i ‘st­
ing at the time. Independent of any created by the bill
of sale.”

I have read the case of ex porte Bolland2 and it bears 
ont the text in May above referred to.

* (1881) 1» Ch. D. 98: 51 I* J. Ch. 8ft ; 45 L. T. 482 : 30 W. R. 
52; 46 .1 P 181.

’ (18821 19 Ch. D. 419; 51 L. J. Ch. 473 ; 45 L. T. 120: 30 
W. R. 520

* (1880) 16 Ch. D. 260: 44 L. T. 122 ; 29 W. R. 205.
* (1882) 21 Ch. Ch. D. 543 ; 52 !.. J. Ch. 116: 47 L. T. 488;

31 W. R. 102.
VOL. III. T. L BETTS.—11.

Judgment. 

Wetmore, J.
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Judgim-nt. 

Wetmont, l.

StKtf HIK-Ilt,

Judgment.

[VOL.

Tint case seems very much in point. So far as $2V8.14 
of tile consideration for the mortgage in question is con­
cerned, therefore, 1 find under these authorities that it is 
in a commercial and mercantile and therefore in a legal 
sense correctly expressed. As to the balance, which must 
he made up out of the monies paid for preparing and 
registering the mortgage, the amount is so small that I ought 
not to hold the mortgage void on account of that sum; a 
small inaccuracy in the statement of consideration is not 
sufficient to avoid a hill of sale. Ex parte Winter.11 I held 
that the consideration is duly expressed in the chattel mort­
gage.

Judgment for the plaintiff.

BRADS1IAW, Appellant v. THE TRUSTEES OF 
IIIVEltDALE PUBLIC SCHOOL DISTRICT, Re­
spondents.

A sur usinait mut taxation—I ppral from Court of Rcinsion—When 
assessment is to be considered complete—Assessor's power to alter 
assessment roll—Clrounds of appeal Power of Judfte on appeal.

An assessment is complete quoad any particular property as soon 
as the assessor has valued it and placed it on the assessment roll. 

A Judge, on appeal from the Court of Revision of a school district, 
has tu» power to arbitrarily amend mistakes or omissions in the 
assessment roll, but any such mistake or omission must be the 
subject of a specific appeal.

No objections against an assessment can be entertained by a Judge 
on appeal, unless they were raised before the Court of Revision.

[ Wetmobe, J.. Oct. 27, 1892.

This was an appeal by one George Hume Bradshaw to 
Wet more, .1., from the Court of Revision of the Riverdale 
Public School District No. 152 of the North-West Terri­
tories. The facts sufficiently appear from the judgment.

Wetmoke, .1.—On the 27th February the assessor went to 
the appellant’s residence to assess him. Immediately upon his 
arriving there, the npjtellant caused a band of about fifty 
horses to lie driven out of the district to a place he had at Red-
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path. While unquestionably this was done with a view of 
avoiding the assessment it was done with the bona fide pur- 
)K>so of permanently removing them from the district. The 
assessor proceeded to take a list of the appellant’s property, 
and the appellant verbally told him what property he had in 
the district, leaving out the band of horses so moved off, but 
including in it a number of other horses and other live 
stock. The assessor took this down on his list, and before 
the 12th March entered the valuation of it on the regular 
as essmcnt roll. 1 find this, because the appellant in his 
testimony swore that when he went to the assessor on the 
12th March with his new statement, put in evidence and 
hereafter referred to, the assessor got the roll and prepared 
to change the statement. On the 12th March the appellant 
moved the greater portion of the horses and live stock of 
which he had furnished the assessor a statement out of the 
district to Iîedpath, and on the same day handed in to the 
assessor a written statement in which was included only 
the horses and live stock then remaining in the district, and 
he claimed he was only liable to be assessed in respect to the 
horses and live stock so remaining at that time. Between 
the 27th February and the 12th March the appellant and 
the assessor had two or three conversations respecting the 
appellant furnishing another statement, and the assessor 
consented to accept another statement. But I find that 
when the assessor accepted the statement given him by the 
appellant on 27th February and valued the property in­
cluded in it and entered it on the roll, he did so with the 
intention of holding that property liable to assessment, 
and never abandoned that intention : that in any conversa^ 
tions he had with the appellant respecting another state­
ment, he was claiming that the band of fifty horses <Mven 
off on the 27th was liable to assessment, and that a state­
ment should be furnished including that band, and when 
consenting to accept another statement he expected that the 
appellant intended to hand in one including that band ; 
that the appellant knew that and temporized with him with 
a view of moving away some more of his horse. and stock 
before the roll was sworn to, and then handing in a state­
ment of what remained only, expecting by this means to 
relieve what he so removed from liability for assessment.

Judgment. 

Wetmore, J.
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Judgment, j therefore find that the assessor in so far as he could do 
Wetmore, J, so without .‘ wearing to the roll had conclusively and finally 

assessed the appellant upon the property included in the 
statement given to him on the 27th February. The roll was 
sworn to on the 15th March. The assessor refused to alter 
the roll to make it in accordance with the statement handed 
to him on the 12th. and the Court of Revision refused to 
alter the assessment, and the appellant appealed to me. 
The grounds of appeal were: 1st. That the ap|>ellant had 
been assessed upon personal property which was not within 
the district when the assessment was made. 2nd. That he 
had been assessed upon such property, which was not within 
the district when the roll was sworn to. Section 98 of 
“ The School-Ordinance,”' provides that “all real and per­
sonal property situate within the limits of any school district 
. . . shall he liable to taxation ” subject to certain ex­
emptions not material to this case. The simple question 
is whether the pro|>erty in question which the appellant 
claims is not liable to assessment had been assessed before 
the 12th March, when the statement of that date was handed 
in. The learned counsel for the appellant contended that it 
was not, because; 1st. The assessment could not be deemed 
to be taken before the roll was sworn to, as up to that time 
it would be open to the assessor to correct mistakes or to 
alter the assessment. 2nd. That the assessor having con­
sented to accept another statement from the appellant had 
not concluded the assessment against him, and therefore 
such assessment was not taken, and, if, before it was taken, 
the property was removed from the district, it was not liable 
to assessment. And the fact that the assessor expected 
to receive n different statement from that put in did not 
affect the case. 1 have not been able to lay my hands on a 
case directly in point. Tn Marr v. The Corporation of The 
Village of Vienna,1 2 it was held that the appellant was not 
liable to assessment in Vienna, because when the assessor 
went to the apj>elhint’s former residence and took the assess­
ment the appellant had changed his permanent residence to 
Tngcrsoll, and was only temporarily at Vienna. Reading 
that case, however, 1 cannot help but conclude that if when

1 The School Ordinance, R. O. 1888, c. 59.
110 U. C. L. J. 275.
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the assessor went to the place, a state of things had not ex- Judgment. 
isli>d under which the Judge found that the appellant had W.-tmore, J. 
changed his residence, but that such state of things were 
brought about after the assessor had been there and liefore 
the roll was sworn, the appellant would have been found 
liable. Unquestionably on the 27th February when Rowland, 
the assessor, went to Bradshaw’s place the property in ques­
tion was liable to assessment. And I am of opinion that 
when he took the statement, put a valuation upon it and 
formally entered it upon the a sessment roll, Bradshaw was 
made liable to pay taxes in respect of it. That is, on general 
principles the assessment was then taken or made, and the 
property could not he relieved by being subsequently removed 
from the district before the roll was sworn to. Looking at 
section 106 of the Ordinance, I should say that it contem­
plates that the assessment shall be completed before it is 
sworn to. The roll is first completed and then for the 
puiqwe of verifying it as so completed it must he sworn to 
before it is lodged with the secretary of the trustees. Then 
r/unad the assessment of each individual ratepayer it is on 
general principles made and completed possibly when the 
assessor takes the statement of property, at any rate when 
he values it and places the valuation on the roll. But did 
the conduct of the assessor under the circumstances of the 
case in question in consenting to receive a new statement 
leave the matter open so that I must hold that a; regards the 
ap|iellant, the assessment against him was not taken or made 
on the 12th March ? I think not. In my opinion, the as­
sessor having entered this property on the roll with the in­
tention that it should stay there, no matter what might 
happen, quo ad that property, had made the assessment, 
and it did not lie within the power of the appellant by lead­
ing him to believe that he intended to hand in a state­
ment including the property handed in before and additional 
property as well (which I find to be the case) relieve the 
property already handed in and assessed from liability. It 
was attempted to raise some other objections against the 
assessment, but as they were not raised before the Court 
of Revision I will not entertain them. The learned counsel 
for the respondent claimed that the band of fifty horses 
removed from the district on the 27th February should be
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Judgment. 

XVet m< ire, J.

included in the assessment, and applied to me to amend 
the roll by inserting the value thereof in it, claiming that 
1 had the power to do so under sub-section 7, section 112, of 
the Ordinance.1 That section provides that the assessment 
roll passed by the Court of Revision shall be produced to the 
Court of Appeal, and that “ Such roll shall be altered and 
amended according to the decision of the Judge, if then 
given, who shall write his initials opposite any part of the 
said roll in which any mistake, error or omission is corrected 
or supplied and that if the decision is not then given, the 
secretary may when it is given so amend the roll according 
to the decision. That sub-section was enacted for the pur­
pose of directing how the subject matter of the appeal may 
he dealt with in case the appeal is allowed, not to give the 
Judge power arbitrarily to go over the roll and amend mis­
takes or omissions that are not embraced by the appeal. 
That is, if there has been a mistake, error or omission made, 
and it is appealed against, the Judge finding that it has 
been made may correct it and initial the correction or cause 
the secretary to do so as the case may be. Tf there has been 
a l omission to assess Bradshaw with respect to these fifty 
horses, nobody has appealed against the omission, and 1 
have no power to correct it.

The appeal will be dismissed and the assessment affirmed. 
J will allow no costs to the respondents, because the appellant 
was put to the expense of unnecessarily attending a sittings 
of the Court bv the respondent’s secretary posting a defec­
tive notice.

Assessment affirmed without costs.
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BYE11S v. MURPHY.

Conversion—Sheriff—Judgment for costa—Subject matter of Suit— 
Seizure—L'wemptions Ordinance.

Held, that it judgment solely for costs does not entitle the judgment 
ereditor to seize under execution the article, the price of which 
formed the subject matter of the action in respect of which the 
costs were incurred.

f Wrtmore, J.. Jan. S3. 1898.

This was an action by an execution debtor against a 
sheriff for conversion. The facts appear sufficiently from 
the judgment.

F. F. Forbes, for plaintiff.
IV. White. Q.C., for defendant.

Wrtmore, J,—There is no dispute about the facts in this 
case. One A. G. Hamilton sold the plaintiff a horse, for which 
the plaintiff paid him part in cash and for the balance gave 
him an order on one Ard Bell. Hamilton sued the plaintiff 
and Ard Bell on this order and after the writ was issued, 
one of the defendants paid the whole amount due on the 
order to Hamilton, who accepted it. The costs of that action 
were not paid and Hamilton proceeded with the action to 
recover, such costs. The action was tried before me and I 
ordered judgment for such costs, which was signed accordingly 
and execution thereupon issued, and the defendant, who 
is the sheriff of the Judicial District of Eastern Assini- 
boia, levied upon the sorrel mare in question. The 
plaintiff gave the defendant notice that he claimed that 
the mare was exempt from seizure, the defendant how­
ever paid no attention to this notice but went on and sold 
the animal. The plaintiff’s agent attended the sale and 
forbade it. The only question raised at the trial on behalf 
of the defendant was that this animal was not exempt from 
seizure by virtue of section 3, of chapter 45, of The Revised 
Ordinances,' it being claimed that the price of the mare 
seized was the subject matter of the judgment upon which 
the execution was issued. It is not necessary for me to 
decide whether as the suit was brought on the order, it

Statement.

Argument

Judgment.

1 R. O. 1888, c. 45, s. 3; corresponding to C. O. 1808, <\ 27. ». 4.
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Judgment. 

Wetmore, J.
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could be held to be an action for the price of the horse or 
any part thereof, because as I construe the section referred 
to, the price of the article seized in ordêr to allow the sec­
tion to operate must form the subject matter of the judg­
ment, not the subject matter of the action, and I am of opin­
ion that the judgment l>eing entirely for costs the price of 
the mare in no sense formed the subject matter of the judg­
ment. It was urged that when the amount due on the order 
was paid to Hamilton the costs had begun to run and the 
amount so paid could be applied to those costs, which would 
leave part of the subject matter of the judgment therefore to 
be the balance of the order. I am not prepared to say what 
would have been the effect if Hamilton had so applied the 
payment. It is sufficient to say that he did not so apply it. 
He applied the payment solely in satisfaction of the order 
and came to Court and asked judgment for the costs and got 
it and issued execution for such costs. T cannot therefore 
under what I consider the plain language of the section, hold 
that the price of the marc formed any part of the subject 
matter of the judgment. There was no pretence that apart 
from section 3 of the Ordinance, the mare was not exempt 
from seizure. The plaintiff, therefore, h entitled to recover. 
As to the damages—they are the fair market value of the 
mare. The price realized at the sheriff’s sale is under the 
circumstances no criterion of that value. On the other 
hand, I think the plaintiff has sought to put an extravagant 
value on her. Taking the evidence of Davis and Hamilton 
together, I think $65 is about her fair value. T therefore 
order judgment for the plaintiff for $65 and costs.

Judgment for the plaintiff.
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HOGG v. PARK.

Rale of good*—Warranty of soundness—Failure of toarranty—Condi­
tional sale—Return of goodh—Distinction between remediet of 
buyer under conditional Hale and under absolute tale—Counter* 
claim—Damages—Coats.

Defendant had given plaintiff a note in payment for a mare sold bj 
plaintiff to the defendant with a warranty of soundness. The 
sale was a conditional one, the note providing that the property 
in the mare should remain in the plaintiff until the note or any 
renewal thereof was paid. After getting possession, the defendant 
immediately discovered that the mare was unsound and at once 
took the mare to the plaintiff, pointed out such unsoundness, and 
asked plaintiff to take the mare back and return the note. The 
plaintiff refused. The defendant thereupon housed and fed the 
more until a sale could be arranged, and sold the mare at auction 
for the best price obtainable.

On an action by the plaintiff against the defendant foi the amount 
of the note, it was heId,

(11 That although the sale was not an absolute one so as to enable 
the defendant to maintain an action against the plaintiff for 
breach of warranty, the defendant could nevertheless set up 
such breach by way of counterclaim to the plaintiff’s action 
against him on the note.

(2) That the defendant having acted promptly was entitled to reject 
the mare and return her to the plaintiff.

(3) That the plaintiff, having refused to accept the marc back when 
he ought to have done so, had waived his right to take possession 
and had clothed the defendant with the absolute property in the 
mare if the defendant had chosen to exercise such right.

(4) That the plaintiff, having refused to take the mare back when 
lie ought so to have done, the defendant was justified in selling

(5) That the defendant was entitled to damages in a sum equal to 
the amount of the difference between the price for which the 
defendant purchased the mare and her real value, and also to a 
reasonable sum for her keep, and the expenses attending the sale.

F Wetmobe, J.. Jan. SO, 189S.

Action on a “ lien note.” The facts sufficiently appear 
in the head note.

F. F. Forbest for plaintiff.
IV. Whitej Q.C., for defendant.

Wrtmore, J.—I find that the mare, the price of which 
forms the consideration of the note sued on was sold to 
the defendant with a warranty of soundness, and that she 
was not sound at the time of such sale. In view of the fact 
that the defendant’s pleading charges the plaintiff with fraud 
in that he knew that this animal was unsound at the time

Statement.

Argument.

J udgment
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Jiidgmvut nf the sale, it is somewhat significant that, although the 
Wetmort-, .1 plaintiff was examined on Ills own behalf l>efore the trial 

with the object of having his deposition put in at the trial, 
not one word can he found in his testimony to the effect that 
the animal was sound or that if she was unsound he was 
not aware of it at the time of the sale. While however this 
fact induces me to look with suspicion upon the transaction. 
1 am of opinion that the burden of proving the fraud charged 
is upon the defendant and the evidence given on his behalf 
is not ufficient to satisfy my mind that the plaintiff was 
aware of the unsoundness at the time of the sale. I do not say 
but what there may be testimony which might 1>e considered 
prima facie evidence of this knowledge. T merely state 
that it is not sufficient to satisfy my mind. It is claimed 
that the counterclaim is founded on the fraud and not on a 
warranty. While the counterclaim does in paragraph 2 
allege that the plaintiff was well aware that the mare was 
not sound when he so represented her to he, it does not 
charge that the defendant was induced to buy her or to make 
the note by reason of any fraudulent representation. The 
counterclaim is pleaded by way of set-off or in the nature of 
a set-off to the plaintiff’s claim, and paragraph 2 may be 
treated as surplusage. Treated in this way the counterclaim 
simply sets up a warranty and claims by reason of the facts 
alleged therein; 1st. That the note Ik? cancelled. 2nd. Dam­
age*. It is immaterial whether the plaintiff was or was not 
aware of the unsoundness at the time of the warranty. If 
the sale in question was an absolute one I would have very 
little difficulty in arriving at a conclusion. The sale how­
ever was not absolute as by virtue of the memorandum writ­
ten at the foot of the note the property in the mare was not 
to pass from the plaintiff until the note or any reiewal of it 
was paid. This raises a difficult question and it appears 
to me that it is rendered more so by the fact that the 
animal was sold by the defendant a few days after the 
contract was made and of course before the note became due. 
It may throw some light upon the case to discuss what 
would have been the position if the sale had been an absolute 
sale. The pleadings as they were originally framed, assumed 
an absolute sale, and nothing was set up shewing that the sale 
was conditional until the trial, when a copy of the note was
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put in and the plaintiff’s amended reply to the counterclaim 
was added. Assuming tlmt the sale had been absolute and in 
the absence of fraud on the part of the vendor, I do not 
think that the defendant had the right to tender the animal 
to the plaintiff and so avoid the contract and set up that 
there was no consideration. Roscoe Nisi Prius ( 14th ed.), 
p 441, was cited in support of the defendant’s right to do 
so. The author at that page is treating the question of 
damages in an action for a breach of warranty, and no doubt 
if the vendor, where there has been a breach of warranty, re­
ceives the article hack the buyer could if the price bed boeu 
paid recover the price back as damages for the breach of 
warranty. So in this case I apprehend that, if the mare was 
tendered, and the plaintiff had received it, it would have 
amounted to a rescission of the contract, and the defendant 
could have set up that there was no consideration for the 
note or that the consideration had failed. But in this case 
the vendor refu ed to receive the animal hack. It is to be 
borne in mind that this is a sale of a specific chattel and 
therefore if the property had passed to the buyer he could 
not refuse to accept the animal and reject the contract. 
Benjamin on Sales,x sec. 1254. In section 1255 of the same 
work it is laid down “ Where the property in the goods has 
passed to the buyer vnconditionalhi the law gives him no 
right to rescind the contract in the absence of an express 
stipulation to that effect, and the property therefore remain­
ing in him, he is bound to pay the price even if he reject the 
goods which still remain his. His proper remedy therefore 
is to receive the goods and exercise the rights explained 
in the next chapter.” What those rights are T will discuss 
later on. Txird Chelmsford is quoted in 6 Mews’ Fisher’s 
Digest, at 885. as stating in Couston v. Chapman,1 2 as fol­
lows: “ In England if a horse is sold with a warranty of 
soundness and it turns out to be unsound, the purchaser 
cannot return the horse, unless there is a stipulation that 
if the horse does not answer to the warranty, the purchaser 
shall be at liberty to return it.” Lewis v. Cosgrave,* is cited 
in 1 Mews’ Fisher’s Digest, at 1754 and 6 lb., 887, in sup-

•ludgment. 

Wtttmore. .1

13rd Edition (American) by Kerr.
e (1872) L R. 2 H. L. (Sc.) 250. 
* 2 Taunt. 2.
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Judgment. p0rt of the following:—that “ in an action on a bill given for 
W.timire, J the price of goods sold under a warranty the breach of the 

warranty is an answer to the plaintiff’s demand if the de­
fendant has tendered back the goods although the plaintiff 
did not accept them.” This appears to have been an action on 
a bill or cheque given for the price of a horse sold with a 
warranty. I have not been able to read this case. As usual 
in the absence of a complete library I have to depend largely 
on text books for authorities. But looking at Byles on Bills 
(14th ed.), p. 153, where this case is cited, and at Mews’ 
Fisher’s Dif/esl, col. 9‘20, where it is again cited, I should 
judge that in that vase the buyer was aware of the unsound­
ness at the time of the warranty, and that the fraud avoided 
the security. And I should be inclined to think in that 
case even if the buyer after the tender and refusal to accept 
back the property dealt with it as his own warranty ten­
der and refusal would not have avoided the ecurity. If the 
buyer of a specific chattel purchased with a warranty to 
whom the property has passed unconditionally cannot re­
scind the contract if the vendor refuses to receive back the 
chattel, what remedy has he? We find in section 1261 of 
Benjamin,' that he has two remedies, one of which is that 
u if he has not paid the price he may set off or set up by wav 
of counterclaim damages for breach of warranty in the ven­
dor's action for the price.” This could not be done at com­
mon law. The buyer could only set up the defective quality 
of the warranted article in diminution of the price, and he 
might resort to a cross action if he claimed special or conse­
quential damages : Benjaminsec. 1266. Or he might re­
sort to a cross action for general and consequential damages 
if he did not set up the warranty in diminution of the price. 
I doubt if at common law an action was brought by the ven­
dor against the vendee on a note given by the latter to the 
former for the price of the article warranted the buyer 
could set up the warranty in diminution of the amount speci­
fied in the note, but that he would have to resort to a cross­
action. But whether that is so or not, under section 86 of 
The Judicature Ordinance,4 (which is the same as Order 
XIX., Rule 3, of the English Rules), and sub-section 3 of

4 R. O. 1888. c. 58; corresponding to C. O. 1898, c. 21. s. 110.
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section 8 of the seme Ordinance1 (which is the same as sub­
sec. 3 of sec. 24 of The Imperial Supreme Court of Judi­
cature Act 1873), the defendant may know whether the 
action is brought against him by the vendor for the price 
or upon his note given for the price “ set off or set up by 
wav of counterclaim ” damages for breach of warranty and 
recover both general and consequential damages, and if the 
balance is found in favour of the defendant, the JurVe could 
under Order XXI., Rule 17, of the English Rules, which 
is applicable here under section 13 of Ordinance No. 21 of 
1890." certify a balance in favour of the defendant and give 
judgment for such balance. If therefore the sale to the 
defendant in this case had been absolute, I think by course 
would have been perfectly clear, and that would be to ascer­
tain the damages which the defendant would be entitled to 
recover on his counterclaim, and if they exceeded the amount 
due upon the note to the plaintiff, to certify a balance in his 
favour and give judgment accordingly. If on the other hand 
they were less to give judgment for the plaintiff on his claim 
for the amount due on the note and for the defendant on his 
counterclaim for the amount of the damages and possibly 
after that if desired to exercise my powers to order one 
judgment to be set off against the other. But the difficulty 
is as before stated that this is not an absolute sale, the pro­
perty was not to pass to the defendant until the note was 
paid, and unless the rights of the parties have been altered 
by their conduct subsequent to the date of the note and the 
underwritten memorandum, the property in that mare is yet 
in the plaintiff as between him and the defendant. It is laid 
down in Frye v. Milligan,* and Tomlineon v. Morris,* that 
in such a state of things the buyer cannot maintain an ac­
tion against the vendor for breach of warranty, and it is 
urged for the plaintiff that if that is good law the defendant 
cannot set up the breach of warranty by way of counter­
claim. It is true that I am not bound by the authority of 
these Ontario cases, but I would hesitate very much before I

6 It. O. 1888, c. 58, s. 8, S.-R. 3 ; corresponding to 0 O. 1898. c. 
21, s. 8, e.-e, 3.

* This section incorporated into the Judicature Ordinance the 
English procedure and practice as it existed on January 1, 1890, as 
far as applicable.

' 10 O. R 509.
* 12 O. R. 311.

.1 mlgment. 

Wetmore, J.
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JuilglUl-llt. 

Wi t im iff. I

attempted to lay down the law differently from that which 
i< laid down by two solemn decisions of a division of the 
High Court of dust ice of Ontario. But 1 think the law is 
correctly laid down in those cases. 1 quite agree with the 
remarks of Hose, J., in Frye v. Milligan,1 p. 513. “It would 
seem anomalous that as here when the contract expressly 
provided that no property should pass . . . and when
therefore the vendor had the right to retake possession there 
should lie a recovery of damages, being the difference in value 
between the article contracted for, but to which the plain­
tiff was not and might never become entitled, and the article 
supplied, to the possession of which she had ceased to be en­
titled.*’ But is there not a distinction between bringing an 
action on a breach of warranty seeking damages in the abso­
lute, and seeking by way of counterclaim in an action prac­
tically brought to recover the price of the warranted article, 
to diminish the amount which the vendor seeks to recover, 
because the buyer did not get an article of the quality the 
vendor agreed to give him, and because by reason of the 
breach of his agreement the buyer was put to loss and 
damage to which he ought not to have been put. Because it 
seems to me that is what the buyer in substance sets up 
when he counterclaims. In Frye v. Milligan,1 at page 514, 
Bose, J., referring to the remedies which the plaintiff in 
that case might have, states that she might “ pos ibly plead 
the breach in answer to an action for the price.” I am in­
clined to think that that could be done. The vendor by 
the mere fact of bringing his action virtually says to the 
defendant, " I don’t care whether I have carried out my 
agreement or not, I don’t care whether the animal I sold 
you is what I represented her to lie or not, and therefore 
whether she is worth what T sold her to you for or not, 
T intend by process of law to make you pay the whole price 
you agreed to pay me. I will pursue all my remedies. I 
will still retain my right of ownership in this property I sold 
you. I will take possession of it if T choose, and let the sher­
iff sell it under execution, and if sufficient is not realized 
from such sale to satisfy my claim, 1 will resort to what 
other property you may possess; or I will resort to what 
other property you possess in the first instance.” Has 
the defendant then only one remedy left ; namely, must he as
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suggested in Frye v. Milligan? at p. 514 under the circurn- "<lgm‘‘"t1 
stances of that case pay for the mare and then bring a Wwmore, J. 
separate action for the breach of the warranty? It seems to 
me that that would be against the pre ent policy and in­
tention of the law, because the intention of section 86 of 
the Judicature Ordinance/ is to prevent circuity and multi­
plicity of actions, and surely it would seem to me in that 
view to be a defect in the law if the defendant should be 
called upon and. compelled to pay the plaintiff $10u and 
upwards when in conscience and by reason of the plaintiff’s 
tortious acts he really owes him perhaps hut a few dollars, 
perhaps nothing or jierhaps the plaintiff owes him. If the 
property in question had not been live property, if, for in­
stance, it had been furniture or machinery and did not come 
up to the warranty and the defect had been discovered im­
mediately after it came to the possession of the defendant, 
and if the defendant had promptly offered to return it and 
demanded his note and the plaintiff refused to accept the 
property and give up the note, and if the defendant had not 
dealt with the property after that in any way except to ware­
house it or protect it from injury I think 1 would have had 
very little hesitation in ordering the note to be delivered 
up to be cancelled, and dismissing the plaintiff’s suit out of 
Court. But the difficulty is that this is live stock and had 
to be fed and taken care of, which involves the los of time 
and the expenditure of money or its equivalent. And in 
the next place the defendant exercised an act of ownership 
over the mare and sold her. I find as a matter of fact that 
the defendant immediately after he got possession of this 
mare discovered the defect, that he immediately went to the 
plaintiff, told him what was wrong with the animal and 
asked him to take her back and give up the note, which the 
plaintiff refused to do. If the sale had been absolute the 
defendant might under such circumstances have sold the 
mare for what he could get and recover as damages the dif­
ference between the price he agreed to give for her and what 
she brought at such sale and for her keep for such time as 
would he required to sell her at the best advantage. Return­
ing to the fact that this was not an absolute sale what could 
the defendant have done apart from selling the mare other 
than what he did do? He could not turn her out on the



178 TERRITORIES LAW REPORTS. [VOL.

Judgment prairie in the beginning of winter—nearly the 1st of De- 
NewUndw, J. vember, that would have been cruel and inhuman, it would 

have been equally cruel and inhuman to allow her to suffer 
for food ami water. The defendant thereupon housed and 
fed lier and exercised no other act of ownership over her ex­
cept to sell her. 1 am not sure but that if the defendant 
had chosen to keep her until now he might not under the 
circumstances have recovered for the animal’s keep during 
the whole time as damages. But was he bound to do that? 
Did the plaintiff’s conduct then under the circumstances 
affect his right of property in the animal. By the constitu­
tion of this Court 1 am empowered to administer justice on 
the principles of law and equity at the same time and in the 
same fuit, and I am disposed if I can do so acting within 
the limits of such principle to discover some method by 
which T can give effect to the intention of the legislature of 
avoiding multiplicity of actions and of compelling the plain­
tiff to do wdiat in conscience he ought to do. In Benjamin on 
Sales,1 sec. 1251, treating of the remedies of the buyer on 
breach of warranty it is laid down that : “ He may except 
in the case of a specific chattel in which the property has 
passed to him . . . refuse to accept the goods and re­
turn them, or it is sufficient for him without returning the 
goods to give notice to the seller that he rejects them and 
that they remain at the seller’s risk.” In sec. 1262 he says: 
u That the buyer when the property has not passed to him 
may reject the goods if they do not correspond with the 
warranty seems to be the nece sary result of the principles 
established heretofore in the chapters on delivery and accept­
ance.” T apprehend that the author had not in his mind 
when he wrote this, any arrangement by which the posses­
sion passed to the buyer while the property remained in 
the vendor. He had in his mind sales by sample or the 
sale of a specific article to be delivered at a future day sub­
ject to a warranty or similar agreements. If, when the 
article was presented for delivery it was not according to 
sample, or according to the warranty, the buyer could, before 
he accepted the property reject it. The buyer in such cases 
always has a reasonable time for inspection. I can, however, 
discover no difference in principle between the case now be­
fore me and the cases which I assume the author had in view.
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In either case when the property has become vested the buyer Judgment, 
cannot at his own mere will divest himself of such property. Wetmore. J. 
In either ease if there is a defect, if he acts promptly, and 
the property has not become vested, he can refuse to clothe 
himself with the property and reject the chattel. This is based 
on the principle that a party cannot vest and divest himself 
of a right of property at his pleasure. In this case the de­
fendant did act promptly, and the plaintiff ought to have 
received the marc back when it was offered to him. The de­
fendant, by advising the plaintiff of the defect in the animal, 
offering to return her and demanding his note practically 
said : “ I refuse to clothe myself with the property in that 
animal.” The plaintiff in refusing to accept it back did so 
at the risk of there being a breach of his warranty, and if 
there wr he ought to have complied with the defendant’s 
request, and in not doing so he virtually said,t( I insist upon 
you clothing yourself with the property in that animal, and 
T will compel you to pay for her.” And in view of the animal 
requiring care, food and attention, I hold that he by such 
conduct waived his right to take possession of her and 
clothed the defendant with an absolute property in her if he 
(those to exercise it. Tt seems to me that under such an 
agreement as this, if at any time the buyer had a right to 
re cind the agreement and offer back the property, and did 
so and the vendor refused to receive it he ought not to he 
allowed to claim a right of possession which he refused to 
exercise when he ought to have done so. Holding as I have 
held, however, that although if there was no absolute sale 
the defendant could set up the breach of warranty by way 
of set-off or counterclaim in an action for the price or on a 
note given for the price, he doctrine of waiver which T have 
held only affects the question of damages. The damages 
which the defendant is entitled to are: first, the difference 
between the price the mare was sold for by the plaintiff and 
her real value; second (as there is no pretence that she was 
kept an unreasonable time to affect a sale to the best advant­
age, and T therefore find that she was not) a reasonable sum 
for her keep during that time. The evidence as to her real 
value is not very satisfactory. The question is: what was 
she worth when the defendant bought her? What would a

VOL. III. T. L. REPTB.—12.
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Judgment person have lieen then willing to give for her at a fair sale, 
Wetmore, J. knowing the defect? The price that was realized at the sale 

by the defendant might be a fair criterion of her actual 
value. Tf the parties at the sale were of the bona fide 
opinion that there was no cloud on the title it would have 
been a fair criterion, because it was admitted to. have been 
a fair sale. But in the absence of evidence that the persons 
present were bona fide of that opinion I must find the con­
trary. because the note and memorandum were registered at the 
time of sale, and that was at any rate prima facie evidence 
of a cloud on the title. It may be, however, that as the 
plaintiff by his own wrongful dealing had forced the defend­
ant to keep a horse that he did not want and one that 
was sick, he must take the consequences of the defendant 
having to sell her with the cloud on the title, because it 
would be unreasonable to force the defendant to keep such 
an animal and take care of it, and therefore the plaintiff 
would be bound to accept as the value whatever the defend­
ant could realize on such a sale. It is not necessary for me 
to decide that because I am satisfied that the mare was not 
worth more than $10. As the defendant actually got $10 
for her 1 cannot find, so far as he is concerned, that she was 
worth less, and I therefore find that she was worth $10, 
and no more. The defendant is. therefore, entitled as 
general damages to the difference between that sum and 
$100. the price agreed to be paid for the animal, or $90. 
The defendant kept her from the 52nd November to the 5th 
December, when he sold her. That would be 13 days. The 
evidence, and that is not contradicted, established that $1 
a day is a fair charge for such keep. But he only charges 
in his particulars $10 for a fortnight’s keep, he cannot be 
allowed more than at that rate, and for 13 days that would 
amount to $9.28. He contracted an account with Harris 
for $1.50 for medicine and attendance and with the 
auctioneer for selling, $1.00; in all $11.78. I therefore 
award the defendant on his counterclaim $101.78. The 
plaintiff is entitled to $100 on his note. I allow him no 
interest. Under section 57 of The Bills of Exchange Act 
(1890), it is in my opinion optional with me to allow interest 
from the maturity of the note. I do not consider this a case 
in which interest ought to be allowed. 1 set off the amount
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awarded to the defendant against the amount awarded to the 
plaintiff and certify a balance in favour of the defendant for 
$1.78, and order judgment to be entered for the defendant 
for such balance, with his costs of the action and of the 
counterclaim. I award the whole of these costs to the de­
fendant because I think the whole litigation and trouble 
lias been caused by the plaintiff refusing to take back the 
mare when the defendant offered to return her and to give up 
the note, both of which I think he ought to have done.

Judgment for defendant with costs.

ADAMS ET AL. v. HUTCHINGS et al. (1).

Practice — Examination for discovery — Refusal to answer — 
Attachment.

An examination for discovery should bo confined to the matters in 
question in the action, and should be governed by the rules of 
evidence. Any evidence that may be material on any question 
arising for the decision of the tribunal trying the cause is a proper- 
subject for examination.

Where the refusal to answer a question on an examination for dis­
covery raises a more or less fine point of law, such party should 
he ordered to attend and answer before attachment proceedings 
are taken.

[Wetmobe, J., Feb. 9, 1893.

This suit was instituted to set aside a chattel mortgage 
from defendant Smithers to defendant Hutchings dated the 
19th March, 1890 ; a mortgage of real estate from Smithers 
to Hutchings, dated 22nd March, 1892; and an assignment 
of book debts, accounts and notes from Smithers to Hutch­
ings dated as stated in the statement of claim the day
of March. 1892 (but which being produced appeared to be 
dated also the 22nd March, 1892) as being fraudulent against 
creditors. These instruments were attacked as being made 
without consideration, and to hinder, delay and defeat credi­
tors and therefore void under the Statute 13 Eliz., cap. 5, 
and also as being void under the Ordinance respecting pre­
ferential assignments. The defendant Smithers did not ap­
pear to the action ; the defendant Hutchings did and filed 
a defence. The plaintiffs procured the examination of

Judgment. 

Wetmorts, J.

Statement.
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Statement.

Argument.

Judgment.

[VOL.

Smithers under section 32 of Ordinance No. 21 of 1890,1 and 
in the course of such examination Smithers made statements 
which would seem to indicate that about the 19th March, 
1892, he executed another chattel mortgage to Hutchings 
in substitution or satisfaction of the chattel mortgage dated 
the 19th March, 1890. The plaintiffs then procured an 
order for the examination of Hutchings at Winnipeg, and 
Hutchings was examined in pursuance of such order. On 
such examination he was questioned by the plaintiff’s counsel 
in substance as to whether any such mortgage or other docu­
ment had been executed as intimated by Smithers about the 
19th March last, or about the time of the executing the 
mortgage of the real estate and the assignment of book debts, 
accounts and notes. A number of questions were put in this 
direction, which Hutchings declined to answer, and this 
application was made under section 432 of the last men­
tioned Ordinance for an attachment against Hutchings, and 
to strike out his defence and for liberty for the plaintiffs to 
sign judgment against him.

F. F. Forbes, for the motion.
W. White, Q.O., contra.

Wetmore, J. :—It was urged on behalf of the defendant 
Hutchings that I ought not to use the examination of 
Smithers which was produced on the application, because.: 
1st, Smithers was not a proper party to examine under sec­
tion 32 of the Ordinance referred to,1 not having appeared 
to the action; 2nd. his examination was ex parte and without 
notice to Hutchings, who therefore had no opportunity of 
being represented thereat. I do not think it necessary to 
determine these questions, because, if Smithers’ examination 
is not used, then the matter resolves itself into the simple 
question whether or not the plaintiffs had a right to ex­
amine Hutchings as to whether another instrument or secu­
rity had been executed by Smithers contemporaneous with 
the execution of the mortgage of real estate and the assign­
ment of debts, and if there had been, whether it was received 
in satisfaction of the chattel mortgage of 19th March, 1890,

‘Corresponding to O. O. 1.808, <•. 21, Rules 201 and 202. 
* Corresponding to C. O. 1808, e. 21, Rule 214.
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and it would be quite immaterial how or from whence the Judgniw 
plaintiffs obtained the information to put them on an ex- Wetnmre, .1. 
amination with respect to this subject. The point is whether 
or not they had the right so to question Hutchings. Al­
though section 39 and the following section of the Ordinance 
appear to be framed for the purposes of discovery, it would 
seem that the examination therein provided for must be 
confined to the matters in question in the action, and must 
be governed by the rules of evidence. Now, if the effect of 
these questions (assuming that Hutchings’ answer would he 
that there was a chattel mortgage or another security 
executed on the 22nd March last), would be merely to prove 
that the chattel mortgage of 19th March, 1890, was satis­
fied, and therefore that Hutchings had no right to enter 
into possession of Smithers’ stock in trade under it, which 
it is alleged he did do, I would hesitate before 1 held the 
questions to be proper. Because no such case as that is 
raised by the pleadings. But I am of opinion that if a 
chattel mortgage or other security than those specified in the 
pleadings was given on the 22nd March last or about that 
time, and it was given in satisfaction of the chattel mortgage 
of the 19th March, 1890, it may have an important bearing 
on a phase of the case which the tribunal before whom the 
cause is tried, may have to deal with. Tn order to point out 
what this bearing may he I will state what has transpired 
in the cause before me. In the first place the advocate for 
the plaintiffs applied for and obtained an interim injunction 
order to restrain Hutchings from parting with or disposing 
of the property in question, until the 18th May last, and this 
injunction was afterwards continued until the trial, and 
George B. Murphy was appointed receiver to sell the goods 
seized under the chattel mortgage and collect the debts 
assigned and pay the proceeds realized, into Court. I will 
assume that this has been done, because, if not, and Hutch­
ings is still in possession of the goods or is collecting the 
debts it would be in direct contempt of my order, and Hutch­
ings or his agents having notice of such order would be liable 
to process of attachment. Under sub-section 5 of section 8 
of The Judicature Ordinance3 the Court not only has power

'R. O. 1888. c. 58.
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Judgment, to grant, but shall grant “ all such remedies whatsoever as 
Wetmore, J any of the parties . . . may appear to be entitled to in 

respect of any and every legal or equitable claim properly 
brought forward by them respectively in such cause or 
matter ; so that as far as possible all matters so in controversy 
between the said parties respectively may be completely and 
finally determined and all multiplicity of legal proceedings 
concerning any such matters avoided/’ Assuming that the 
securities attacked in this action are not void as against 
creditors, that Smithers is bona fide indebted to Hutchings, 
and Hutchings has a right to use these securities to realize 
his debt, these instruments are only securities for such debt, 
and all that Hutchings has a right to under them is to get 
his money. In view of the fact that the money is in Court, 
and the Court has got to order it to be paid out, the question 
is before the Court as to how much of that money Hutchings 
is entitled to. Because, if there is anything left after his 
claim is paid, including his costs of this action if they should 
be ordered to be paid out of the fund, it would belong to the 
plaintiifs. If such a document was given in satisfaction «of 
the chattel mortgage of the 19th March, 1890. and it is 
drawn in the usual form, it might be prima facie evidence of 
the indebtedness of Smithers to Hutchings at the time it was 
given, and therefore be material evidence on this branch of 
the case before the tribunal trying the cause. There is 
another ground upon which I think the evidence is admiss­
ible, and that is upon the question of the fraud charged. 
Possibly if such an instrument exists it could not, under 
any circumstances, be held to affect the chattel mortgage of 
the 19th March, 1890, with fraud. But the mortgage of 
real estate and assignment of debts of the 22nd March, 1892, 
are also attacked for fraud. Now if by a document contem­
poraneous with those* instruments Hutchings obtained an 
assignment of all Smithers’ property not included in such 
mortgage and assignment and not exempted from seizure 
under execution, and so obtained the whole of Smithers’ 
property to be assigned to him by way of security it might, 
coupled with other circumstances, go to establish that the 
assignment of last March so attacked was not made with 
the bona fide purpose of securing the indebtedness to Hutch­
ings, but was a device to hinder, delay or defeat creditors, and
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so under these circumstances void under the Statute of Eliza- Judgment, 
beth. For instante, supposing the real amount of the in- Wetmore, J. 
dcbtcdness is wholly disprcportioncd to th ' value of the pro­
perty mortgaged, that may not in itself be conclusive of 
fraud, but it certainly is an element for the tribunal in­
vestigating the facts to consider. See Barron on Bills of 
Sale (2nd cd.). 100 & 101. So under the Preferential 
Assignments Ordinance,* the same facts could be properly 
considered, at any rate coupled with other circumstances, 
to establish that there was no pressure brought to bear to 
induce the making of the instruments attacked or that any 
alleged pressure was simply a device to evade the Ordinance.
I am, therefore, of opinion that the plaintiffs had a right 
to examine Hutchings to discover whether there was any 
chattel mortgage or other document executed by Smithers 
and Hutchings contemporaneously with the mortgage and 
assignment of debts of the 22nd March last, or about that 
time, and if there was, to have it produced and to examine 
Hutchings as to the circumstances under which it was made 
and with what object, and as to the property covered by it.
I may add that if the cause had been on trial before me 1 
would have allowed the questions on another ground, and 
that is, as affecting the question of Hutchings’ knowledge 
of Smithers* insolvency (assuming that he was insolvent).
Possibly if these securities were obtained under pressure and 
with the bona fide intention of securing Hutchings and not 
to hinder, delay or defeat creditors, Hutchings’ knowledge in 
this respect would be immaterial. I cannot discover that 
this has been decided by authority. There seems to have 
been an impression that this knowledge would affect the 
question. See Barron, p. 98 & 103. I would have allowed 
the evidence as being material so as to enable the plaintiffs 
to raise the question. That, however, may be considered as 
merely a matter of expediency, and in an application of this 
sort it might not be allowable for me to exercise a discre­
tion, but 1 would be bound to decide upon the strict ques­
tion of the admissibility of the testimony. T therefore hold 
the evidence admissible on the two other grounds stated. It v 
is useless for me to make an order for an attachment against 
Hutchings, as he is out of the jurisdiction, and at any rate

4 R. O. 1888, c. 49.
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Judgment. | would not be disposed to do so, as by his refusal to answer 
Wetmore, J. he raised a fine question for my consideration. For the 

same reason 1 am not disposed to strike out the defence per­
emptorily. 1 will, therefore, order that the matter of the 
examining of the defendant Hutchings be referred back to 
the examiner, Mr. Gilmour, and that Hutchings attend be­
fore him at Winnipeg at such time and place as he may 
appoint and answer all questions that may be put to him 
touching the existence of a chattel mortgage or other docu 
ment executed by Kmithers to him contemporaneous with or 
about the time of the execution of the mortgage of real estate 
and assignment of debts, accounts and notes mentioned in 
the statement of claim, and dated 22nd March, 1892, and do 
produce such mortgage or document, if any, and dc answer 
all proper questions as to the circumstances under which 
such mortgage or document, if any, was executed, as to any 
arrangement or expressed intention in executing the same, 
and as to the property embraced thereby. If Hutchings 
refuse to answer these questions, the plaintiffs to be at liberty 
to make a new application to strike out the defence. One 
part of this application was based on tbe refusal of Hutch­
ings to produce some letters from his solicit at Moosomin 
to him. These letters, if produced, could not be received 
in evidence if objected to. Apart fror any question of 
privilege, such letters being by a third , could not bind 
Hutchings, and he was, therefore, ji led in refusing to 
produce them.

I will reserve the question of the costs of this application 
and of Hutchings’ further examination.

Order accordingly.
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MOLSONS BANK v. HALL.*

Practice—Security for «oats -Aaacta— Nature of—Corporation carry- 
inq o)i buaineaa within the iuriadiction—Costa.

( 11 An affidavit of assets to be sufficient to answer an application 
for security for costs must disclose that such assets are of a 
substantial nature, and such that the sheriff would be able to 
readily realize therefrom ; but.

(2» In the case of a corporation carrying on a branch of its business 
within the jurisdiction such particularity is not necessary. It is 
sufficient to show that it possesses sufficient assets available 
for seizure under execution to satisfy a judgment against it 
for costs.

I Wbtmorb, J., March 25, 1893.

Summons for security for costs. The points involved Sutemellt 
appear in the judgment.

i). II. Cole} for defendant. Argument
IV. White, Q.C.. for plaintiff.

Wetmube, J. :—This is an application on behalf of the 
defendant for security for costs. The defendant’s affidavit 
alleges that the plaintiffs have their head office in the city 
of Montreal. The affidavit of Mr. McGregor, the plaintiffs’ 
manager at Calgary, alleges that the plaintiffs have a branch 
agency and carry on business at Calgaiy within the jurisdic­
tion of this Court and that they are possessed of property 
in the Territories worth over $*.000, and available for seizure 
under execution. If the right of the plaintiff to escape 
giving security only depended on the allegation as to the pro­
perty they had in the Territories T would question very much 
if they had gone far enough, whether they ought not to 
establish the nature of the property, that is, that it is of a 
substantial character, and by that 1 mean that it does not 
consist of money alone or of such property which the 279th 
section of The Judicature Ordinance1 renders liable to 
seizure under execution but which, although liable to seizure 
the sheriff would possibly experience difficulty in getting 
at: 1 Archhold Practice (14th ed.) 397, and Hamburger v.

* See Commercial Rank v. Kirk ham, ft Terr. L. It. 479, in which 
NVetmore, .7., threw doubts on the ratio <Ucidendi of this case.— 
T. D. B.

‘“The Judicature Ordinance,” It. O. 1888, c. 58.



188 TEHKIT0B1ES LAW REPORTS. [VOL.

Judgment Roetting.2 See also Edinburgh <f Leith Railway Co. v.
Wetmure, J. Dawson.* I am of opinion, however, that the application is 

answered taking the whole of McGregor’s affidavit together. 
The Molsons Bank was incorporated before confederation of 
the Provinces, and is, in common with all banks in Canada, 
subject to the Legislative jurisdiction of the Parliament of 
Canada.4 If the bank were not doing business within the 
jurisdiction of the Court 1 think T would have had very 
little hesitation in ordering security. But it is doing busi­
ness here, and has assets here, and under such circumstances 
1 cannot see how it can be treated as a foreign corporation. 
1 can find very little assistance from authorities on this ques­
tion. There are one or two cases I have run against in the 
digests which, however, are of some help. In The Limerick 
if- Waterford Railway Co. v. Fraser* the plaintiffs were 
compelled to give security, although they had £3,000 in a 
bank in London and most of the members resided in Eng­
land, but it will be observed that the corporation càrried on 
all its business in Ireland. So in the Edinburgh and Leith 
Railway Company V. Dawson,3 cited in 5 Mews’ Fisher’s Di­
gest, 1780, it was held that the plaintiffs must give security, 
although they had money and exchequer bills in the hands of 
their bankers in London, such property, notwithstanding 
112 Viet., e. lift, s. 12, not being of a sufficiently permanent 
nature, hut it is noticed that that corporation carried on 
their work out of the jurisdiction. I fancy the same will 
be found true respecting The Kilkenny & Great Southern 
and Western Railway Co. v. Fielden.* In The Loubic & 
Halifax Steam Navigation Co. v. Williston, decided in the 
New Brunswick Supreme Court, a company incorporated in 
Canada and having no property in the province was required 
to give security. 1 apprehend that if these several corpora­
tions were doing business within the jurisdiction and had 
property there they would not have been required to give 
security. 1 am of opinion that it being established that the 
plaintiff is carrying on a branch of its business within the 
jurisdiction, it is not necessary to set forth the nature of the

* 47 L. T. 249 ; 30 W. It. 709.
* 7 Dowl. 573: 1 W. W. & H. 501 ; 3 Jur. 55.
4 See llritieh N. A. Act. s. 91. s.-s, 15.
•4 Ring. 394: 1 M. ft P. 23: 6 L. J. (O. S.) C. P. 9.
*0 Ex. 81: 0 Rail. Cases 785 ; 2 L. M. & P. 124; 20 L. J 

Ex. 141; 15 Jur. 191.
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property which it has here liable to execution with the Judgment, 
same particularity that it might he necessary if it was not Wetmore, J. 
doing such business. The summons will be dismissed, but as 
I think the point of practice is new I will make the plain­
tiffs’ costs of opposing the application, costs in the cause.

Summons discharged, costs in cause.

HARRIS v. CUMMINGS.

Lien note—Repossession and resale of goods—Right to sue for 
balance.

Whore a lien note contained n provision for repossession and resale,
“ the proceeds thereof to be applied upon the amount unpaid of the 
purchase price.’' it was held that the note was not rescinded by 
repossessing and reselling the machinery for which the note was

[Wetmork. J.. April 26, 1896.

This was an action on two agreements in writing executed Statement 
by the defendant. The notes were specified on their faces to 
be given for a Brantford Binder, and each note contained 
the following clause : “ The title, ownership and right to the 
possession of the property for which this note is given shall 
remain in A. Harris, Son & Co. (Limited), until this note 
or any renewal thereof is fully paid, and if default in pay­
ment is made or should I sell or dispose of my landed pro­
perty, or if for any reason A. Harris, Son & Co. (Limited) 
should consider this note insecure, they have full power to 
declare the same due and payable even before maturity of 
same and take possession of and sell the said property at 
public or private sale, the proceeds thereof to be applied 
upon the amount unpaid of the purchase price.” The plain­
tiffs took possession of and sold the implement under these 
provisions and applied the proceeds of sale to the first note, 
and sued to recover the balance unpaid.

W. Peel, for defendant : By repossessing and selling, Argument 
plaintiff rescinded the contract of sale, and there was, there 
fore, no consideration for the notes : Sawyer v. Pringle,1 

Harris v. Dustin.2

D. L. Scott, Q.C.. for plaintiff, contra.

' 20 O. R. Ill ; 18 A. R. 218.
• 1 Terr. L. R. 404.
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Wetmobe, J. :—There is a very material distinction be­
tween the cases cited for defendant and the one 1 am now 
asked to decide in as much as the notes in question expressly 
authorize a sale and direct the proceeds to be applied upon 
the amount unpaid of the purchase price. In the cases 
relied on by the defendant there was no power of sale, there 
was a hare right to take possession. 1 am not prepared to 
say that the result of the reasoning of Burton and Osier, 
J.T., in Sawyer v. Pringle1 would not bear out the defend­
ant’s contention. And The Minneapolis Harvester Works v. 
Halley.* cited by Haggerty, C.J., in that case, appears to 
have been exactly in point and also to support the defendants 
contention. 1 am not, however, prepared to hold that the 
vendor can he taken to have rescinded the contract by doing 
what his agreement authorized him to do, or that the defend­
ant has the right under such circumstances to treat the con­
tract as rescinded, and I am not disposed to carry the doctrine 
of rescission in such cases any further than the facts in 
Sawyer v. Pringle1 warranted. In that case Haggerty, C.J., 
is reported as follows, at page 222 : “ Where the contract con­
tains this term as to resuming possession, we generally find 
this followed by a power given to the vendors to sell the 
chattels either with or without notice, and to credit the pro­
posed purchaser with the proceeds realized from the sale, 
leaving him expressly liable for any difference between that 
and the contract price. In such a case the contract would 
undoubtedly not be rescinded.” In that view I quite concur. 
It is true that in this case there is no express provision that 
the vendor shall he liable for any difference between the pro­
ceeds of sale, and the contract price, hut it seems to me that 
such is the clear intention of the parties—as clear as if it 
had been expressly stated.

Judgment for plaintiff.

*27 Minn. Rpp. 49f>.
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CLARKE v. LEE.

Iluilding Contract -Work not according to specifications—Damages.

Whore a party engages lo perform work in a certain specified manner 
for an agreed price, and he fails to perform the work in the 
manner specified, such party can recover only the agreed price 
less the cost of altering the work so as to make it correspond 
with the specifications.

[ Wetmobe, J., April 26, 1898.

This was an action for work and labour. The learned 
Judge found the following facts :

The plaintiff contracted and agreed with the defendant 
to do all the stone and brick work and plastering in connec­
tion with the construction of a church ana to furnish the 
materials therefor, which work was to be done according to 
certain specifications, for which the plaintiff was to be paid 
the sum of $708.60 sued for; that such specifications required 
the walls of the basement to be of stone and to be eight feet 
high from the bottom of the basement to the underside of 
the joists above, and that these walls as built were nearly 
eighteen inches short of that. The specifications also re­
quired that the stone foundations should be not less than two 
feet above the ground at the highest point and they were not 
so built ; that this stone work was not done in a workmanlike 
manner, it was not pointed as it ought to have been above 
the ground, and part of it where it came above the ground 
was out of plumb. The specifications required the walls of 
the building to be veneered with an outer coating of white 
bricks. The bricks used were not white bricks and were in­
ferior in quality to white bricks. This brick work was not 
of a workmanlike manner, the bricks were very irregularly 
laid, the arches wrere irregular and crooked, the walls were 
out of plumb and not straight.

D. H. Cole, for plaintiff.
W. White, Q.C., for defendant.

Wetmore, J. :—In every contract for work there is a con­
dition implied by law that the wrork shall be done in a work­
manlike manner, but this is not a condition going to the

Statement.

Argument

Judgment
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Judgment essence of the contract: Addison on Contracts (9th ed. by 
Wetmore,.1 Smith) 807. The same author proceeding at the same page 

quotes Tindal, C.J., in Lucas v. Godwin/ as follows : “ If it 
were a condition precedent to the plaintiff’s remuneration, a 
little deficiency of any sort would deprive the plaintiff of all 
claim for payment, but under such circumstances a jury may 
say what the plaintiff really deserves to have.” The same au­
thor at the same page lays down the following: “ Where a 
party engages to do certain work in a certain specified manner 
hut does not perform the work so as to correspond with the 
specification he is not entitled to recover the price agreed 
upon, nor can he recover according to the actual value of the 
work done : what the plaintiff is entitled to recover is the 
price agreed upon in the specification subject to a deduction ; 
and the measure of that deduction is the sum which it would 
take to alter the work to make it correspond with the speci­
fication,” and for this he cites Thornton v. Place.2 The 
plaintiff in this case therefore is entitled under my findings 
to recover the amount of the agreed price for his work. 
$708.60, less what it would cost to alter the work to make it 
correspond with the specification. I have nothing to guide 
me in arriving at these deductions except the testirhony 
of the witness Eady. J find therefore that it would take 3% 
cords of stone more than was used, to make that work corres­
pond with the specification, and I allow the labour in respect 
of such stone work so deficient, at $6 a cord, which amounts 
to $21. The evidence as to the value of such stone is most 
unsatisfactory. Copeland fixes it at about $1 a load. But 
there is nothing to shew how many loads there are in a cord. 
I know what constitutes a cord, and my own judgment 
tells me knowing that stone is very heavy that there must 
he at least three loads in a cord, and I do not think there­
fore I will be doing an injustice to the plaintiff by allowing 
$3 a cord for the stone, which comes to $10.50. In order to 
make that portion of the stone wall which was out of plumb 
right it would have to he taken down and rebuilt, and for the 
labour of rebuilding it and for pointing that portion of the 
stone wall which was not pointed. T allow $6. I have nothing

3 Bing. (N. C.) 737; (1837) « L. J. C. P. 20T» ; 4 Scott. 502; 
3 Hodges 114.

*1 Moo. & Rob. 218 : 42 R. R. 781.
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to enable me to fix what it would cost to take this portion Judgment 
of the stone wall out of plumb, down. The brick walls would Wetmore, .1 
all have to be taken down and rebuilt in order to make them 
right. I allow the bricks necessary to build these walls at 
16 M. and tlie cost of labour taking down the bricks now 
there, cleaning them and putting up the walls anew and 
material at $13 a M., which comes to $208. And I allow the 
value of the bricks called for in the specification over those 
furnished at $2 a M., which comes to $32.

Recapitulation.

Contract price for work ...................................... $708 60

Deduct :
Sy2 cords of stone at $3 a cord..........$10 SO
Labour on 3l/2 cords at $6 a cord... 21 00 
Taking down stonework not plumb

and pointing portion not pointed. 6 00 
Taking down and rebuilding brick

walls ..... ........................................ 208 00
Value of bricks called for over those

furnished ........................................ 32 00 277 50

Leaving a balance due plaintiff of 431 10

Scraping cellar, $11 ; 4% days’ work on cel­
lar, $9 ........................................................ 20 00

26 hours shingling, $7.80; 1 lamp, 50.......... 8 30
1/2 days help with rafters................................ 1 50

$460 90
Credit as per statement of claim.......................... 531 65

leaving the plaintiff overpaid .................... $70 75

1 therefore order judgment for the defendant on the 
plaintiff’s claim for his costs and judgment for the defend­
ant on his counterclaim for $70.75 with costs. To be one 
taxation of costs.

Judgment for defendant.
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CLARKE v. BROWNLIE.

Practice—Pleading—Seal—Setting aside writ—Costs.

(1) A document which purports to be n statement of claim but which 
does not substantially comply with the requirements of the 
practice is insufficient to support a writ of summons.

(2) It is not fatal to the service of a writ of summons «hat the 
copy had no marks thereon to indicate that the original writ 
was sealed, provided that such original was in fact properly 
sealed. Cameron v. Wheeler1 followed.

[Wetmobe, J., Mag SO, 1893.

This was an application by defendant to set aside the 
writ of summons and statement of claim and service thereof 
for irregularity. The irregularities appear in the judgment.

F. F. Forbes, for defendant.
W. White, Q.C.. for plaintiff.

Wet mob k, J.—The objection to the summons and state­
ment of claim is that the statement is merely the plaintiffs 
account against the defendant entitled in the cause, or in 
other words it is a document which would merely amount to 
particulars of the plaintiff’s claim. It does not state in 
terms that the action is for the price of goods sold and de­
livered or goods bargained and sold or money paid. And it 
does not in terms state what amount is claimed as due. Look­
ing at the account and reading it as accounts are usually 
read, I should infer that the action is brought for work and 
labour, goods sold and delivered and money paid for the 
defendant. I infer that because the items charged in the 
particulars are charged as such matters as those I have speci­
fied are usually charged for. I infer also that the plaintiff 
claims as due $210.35, because although the document does 
not expressly state so, that is the balance remaining after de­
ducting a credit given. T apprehend that there can be very 
little doubt as to what the action was brought for and that 
the defendant has not been in any way misled ; unobjected to, 
it would be good as a statement of claim. Nevertheless T 
am satisfied that the document does not amount to a state­
ment of claim, and that it is open to objection on that

* fl IT. C. Q. B. 355.
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ground. The original ordinance regulating the practice in Judgment, 
this Court, namely. The Judicature Ordinance, 1886, by sec. Wetmuie, J. 
15 provided that the summons in a cause should be issued 
by the clerk on his receiving “ a plain statement in writing 
in duplieate of the complaint or cause of action or particu­
lars of the claim in the form of an account.” Under that 
section the particulars filed in this case would have been 
sufficient. But that section was repealed by Ordinance No.
3 of 1887, sec. 2, and new provisions made ; by that Ordin­
ance, sections 2 and 3 which have been carried forward into 
The Judicature Ordinance? and form sections 17 and 18 of 
that Ordinance it is provided that at the time of the issue of 
the writ “ two copies of the plaintiff’s statement of claim and 
of the relief or remedy to which he claims to be entitled shall 
be left with the clerk.” It will be observed that the practice 
of depositing particulars of the claim in the form of an 
account, is omitted from these provisions. I assume therefore 
that the legislature intended that that practice should be 
no longer followed. The term “ statement of claim ” was 
new to me until my arrival in the Territories. By the prac­
tice to which I was accustomed the term “ declaration ” was 
applied to what is now called the statement of claim. But 
there can be no doubt what is meant by the term “ statement 
of claim,” it is taken from the English Practice and Forms 
for them are given in the English Rules. A form for guid­
ance in an action like this case will be found in Appendix 
C., see. 4, Nos. 1 and 2, Wilson’s Judicature Acts (5th ed.),
664, wherein it is stated in terms what the form of action 
is, that is, it is for goods sold and delivered or for money 
received, or as the ease may he, and it is specifically stated 
what amount is claimed as due. It was claimed that this 
application to set aside the statement of claim and service 
thereof was wrong, that the defendant ought to have applied 
for a further statement, and Famous v. Charlton,* was relied 
on for that contention. That case was decided under order 
21. r. 4. of the English Rules in force prior to the Rules 
of 1883, and which has not been carried forward into 
the new rules, and the ease must have been decided under 
«orne provision of the rule authorizing an application for a

* Revised Ordinances. 1888, c. 58.
* 10 Q. R. D. 516: 52 !.. J. Q B. 710. 

vol. m. t. l. Birrs.—13.
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Judgment, further statement to be made. 1 am therefore of opinion 
Wt-tmorv, .1 that the defendant lias pursued the proper course in making 

this application. As a rule 1 am not disposed to encourage 
applications on mere technical grounds when no injustice has 
been done, and when the party complaining has not been in 
any way misled, and when the application would appear to 
he made either for delay or for the purpose of obtaining 
costs. And 1 would 1 think he disposed when some trifling 
inadvertence was taken advantage of to support such appli­
cation while 1 granted the application to refuse costs. But I 
think in this case the proceeding is such a very casual way of 
following the practice, that it either shews gross ignorance 
or gioss carelessness on the part of the practitioner and ought 
to he marked. 1 will therefore allow the defendant his costs 
hut 1 will fix a lump sum therefor. There is nothing in the 
objection as to the copy of writ not being marked (L.S.). The 
original writ was produced and is properly sealed : Cameron 
v. Wheeler.1 Application was made to amend the statement 
of claim under Order LXX., Buie 1. Assuming that the 
lodging a statement of claim is a condition precedent to the 
issuing of the summons 1 think there was a colourable 
compliance with the practice, and it can be amended. I will 
therefore order that this application be dismissed on the 
plaintiff on or before the 21st day of .Tune next taking out 
an order and amending the statement of claim on file by 
inserting before the word “particulars” therein the follow­
ing words: “The plaintiff’s claim is for the price of work 
and labour done by the plaintiff for the defendant, and for 
the price of goods sold and delivered, and for money paid by 
the plaintiff for the defendant,” and by inserting before 
the figures “210.35.” the words “balance due,” and paying 
to the defendant’s advocate on this application, the sum of 
twelve dollars for his costs of this application, and in that 
event a copy of the amended statement of claim is to be 
served on the defendant, and lie is to have ten days from 
such service to appear. If the amendment is not made and 
the costs so fixed paid by the 21st June the statement of 
claim and the writ of summons and service thereof will be 
set aside with costs, which I fix at the amount above stated 
ami additional costs of taking out the order and issuing ex­
ecution.

Order accordingly.



HANSON V. PEARSON. 197m]

HANSON v. PEARSON.

Practice—Regular judgment—Setting aside—Merits—Delay.

(11 Mere delay is no answer to an application to set aside a judg­
ment on the merits, unless an irreparable wrong be done.

(21 The ntlidavit of merits should be made by the party having
personal knowledge.

| Wetmohe, J., June 20, /.S9J.

This was an application by defendant to set aside on the 
merits a regular judgment signed in default of appearance 
upon which judgment executions had issued.

IV. While, Q.C., for defendant.
/». Tenu y ton, Q.C., for plaintiff.

Wetmohe. J.—This is an application to set aside a regu­
lar judgment signed against the defendant, on the ground 
that the defendant has a meritorious defence. The action 
is against the defendant as endorser of a promissory note, 
and the meritorious defences relied on are:

1st. That the defendant was induced to endorse the note 
by the fraudulent misrepresentations of the plaintiff’s agent.

2nd. That the note was not when due, duly presented for
payment.

3rd. No proper notice of dishonour.
It appears by the pnecipe for the writ of summons filed 

that the plaintiff resides at Cannington Manor and the de­
fendant at Estevan. The note in question was made and en­
dorsed at Oxbow and the transactions upon which the de­
fence is based all appear to have transpired there. It is 
therefore impossible for me to conclude whether Estevan, 
Cannington Manor or Carnduff would have been the most 
convenient place to try the cause at. The defendant seems to 
have concluded that Estevan would have been the proper 
place to try it, for it appears that he had his witnesses at the 
last sittings of the Court there expecting it to be tried. The 
defendant was served with the writ of summons on the sixth 
of April, it is quite apparent therefore that if he had taken 
all the time allowed him by the practice he would have had

Statement.

Argument.

Judgment.
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Judgment. 

Wetmore, .1.
his defence in by the 22nd April. I have no right to assume 
it would have been in before. Between the 22nd April and 
the 3rd May, when the Court sat at Estevan, would only be 
eleven days. I hardly think that the plaintiff could within 
that time (certainly he could not unless he used very extra­
ordinary despatch seeing that the plaintiff’s advocate re­
sides at Oxbow) have filed his reply so as to bring the cause 
at issue, and given his notice of application to set the cause 
down for trial so as to have the cause set down for trial, 
and proper notice of trial given for the Court at Estevan. 
I am not in a position therefore to hold that the plaintiff 
has lost a trial at Estevan by the omission of the defendant 
to appear and plead. Nor am I prepared to say that he has 
lost a trial at the sittings at Cannington Manor on the 9th 
May, for it really appears to me at present from the circum­
stances detailed in Mr. Elwood’s affidavit that Carnduff would 
be the most convenient place for trial. If so no trial has 
been lost. There can be no possible doubt that the defendant 
has acted in the most casual manner in this case. In the 
first place when served with the writ he merely sends a let­
ter to the clerk directing him to enter an appearance; the 
clerk very properly forthwith writes him stating that his 
letter is not an appearance and advising him to retain an 
advocate. Although he receives that letter on the 14th April, 
two days before the time limited by the summons for ap­
pearing has expired, he pays no attention to it, but quietly 
waits until Mr. White appears at the Estevan Court on the 
14th May. Up to this time possibly his laches may be the 
result of ignorance of the law. But one would imagine that 
the clerk’s letter explaining that he had made one mistake 
would have been sufficient to have waked him up. However, 
it seems that it did not. But how to account for the sub­
sequent delay, is beyond me. No application is made until 
the 18th May, a fortnight after he saw Mr. White, and then 
no affidavit of merits is produced by the person who can pos­
sibly have any knowledge of the facts upon which the merits 
are based, and that is the defendant himself, but his advocate 
comes in making an affidavit of merits based on something 
his client has told him. I am not prepared to say that an ad­
vocate may not in some cases make an affidavit of merits. 
That would depend upon the nature of the merits. But as
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by the practice which now prevails, the merits must be dis- Judgment, 

closed in a case like the present. I think the party who has a Wetmore, J. 
personal knowledge of the facte should make the affidavit, 
otherwise all a defendant who wishes to delay a cause has to 
do is to tell some plausible cock and bull story to his advo­
cate so that the advocate can swear that he is informed and 
believes so and so, and the object is attained. The applica­
tion on the 18th was refused, and not until the 25th, 
after execution was issued, was the application made on 
proper material. Under these circumstances if I was satis­
fied that the plaintiff had lost a trial I would only let the de­
fendant in upon the terms among others of paying the 
amount of the judgment into Court. But, as I have stated,
I am not satisfied that the plaintiff has lost a trial. That 
being so, the only question is—do the defendant’s affidavits 
disclose sufficient merits to warrant having his defence en­
quired into? If they do I will not enquire into them on 
this application. Of course I would not allow the defendant 
in merely to plead a frivolous or vexatious defence. Now 
if it is true that the plaintiffs agent knowing it to be untrue 
represented to the defendant that the lien note given by lee 
bound the horses, and that the plaintiff could follow them 
and an induced the defendant to sign the note in question, 
which was a further security for the debt the lien note was 
given to secure, I am not prepared to say that that might 
not afford a good defence to the action. When a defendant 
has made an affidavit of merits the plaintiff cannot in gen­
era! make an affidavit in answer that he has no merits, Arch.
(). fl. Practice (14th ed.) 268. So T am not now prepared 
to say that Coke, the justice of the peace, was a proper party 
fn present the note for payment or give notice of dishonour; 
possibly a very nice question may be raised on that point.
If the plaintiff had appeared I would certainly on the facts 
before me if an application were made to strike out such 
appearance, have held that he had disclosed sufficient grounds 
to give him leave to defend, as his affidavits disclosed matters 
which reasonably shew plausible ground of defence; and I 
can see no reason why I should not grant him the indulgence 
he seeks for now. The same principle it seems to me ought 
to govern in either application. I held in Roberts v. Peace,'

1 Decided June 22, 1888. Not reported. No written Judgment was 
delivered.—T. D. B.
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XVetmort*, J.

Statement.

that mere delay is no answer to sucli an application as this 
if an irreparable wrong is not done. The only thing to do is 
to grant the application, and put the plaintiff as nearly as 
possible in the same situation as though the action had pro 
ceedcd in its regular course: Archbold Q. II. Prac?6fi. I 
will therefore order that the judgment and executions herein 
be set aside upon the defendant paying to the plaintiff or his 
advocate within two weeks after taxation his costs of oppos­
ing this application to be taxed, and consenting, should the 
plaint it! desire to do so, to go to trial at the next sittings of 
this Court tô be held at Carnduff, and undertaking not to 
plead any defence denying the endorsing of the note by him 
and to admit such endorsement at the trial if necessary. If 
costs not paid at the time above specified application dis­
missed with costs.

Order accordingly.

CRAFTAM. Appellant v. THE TRUSTEES OF BROAD­
VIEW SCHOOL DISTRICT, R^pondents.

Assessment and Taxation — “ The School Ordinance ”—Appeal—• 
Notice—Grounds—Income—Omission to assess property of other 
persons—Property purchased at tax sale—Owner—Occupancy 
of--Personal property—Mcaniny of “situated."

An appellant from the Court of Revision to a Judge of the Supreme 
Court is limited to the grounds taken before the Court of Revision 
and sucli additional grounds ns arise out of the decision of the 
Court of Revision in respect of such grounds.

Wages earned as section-foreman of a railway company is “income.” 
and as such liable to taxation, and it is immaterial that such wages 
have been invested in property which is also liable to taxation.

The purchaser of lands at a tax sale, and who is not in occupation 
thereof, is not liable for assessment in respect thereof during the 
period allowed for redemption.

Cattle are assessable in the district where they are usually kept, 
and the district in which the owner resides is prima facie the 
district in which they are properly assessable. McKenzie v. Cut 
Arm «S'. 2).‘ approved.

[Wetmore, J„ July 8. 1893.

This was an appeal from the Court of Revision of the 
Broadview school district to a Judge of the Supreme Court

Ante p. 15(1
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under sec. 117 of The School Ordinance? The appeal was statement, 
heard before Wetmore, J.. at Broadview.

Wetmore, J.—The notice of the time and place when I Judgment, 
intended to hear this appeal which was posted at the usual 
place where the trustees held their meetings did not disclose 
the grounds of appeal.3 The reasons alleged were that 
no grounds were stated in the notice of appeal 
from the Court of Revision, but that the grounds were 
set forth in the notice of appeal to the Court of Revi­
sion, and these, unless something further was set forth in the 
notice of appeal to me, would be the grounds of appeal to me.
As the appellant, the assessor and the trustees were all re­
presented before mo, and no objection was taken to this 
notice, T will so far as regards the persons who were repre­
sented or appeared before me consider it sufficient. I have 
held in other appeals to me of a like nature that the appel­
lant is limited to the grounds of appeal taken liefore the 
Court of Revision and grounds arising out of the decision of 
that Court in respect to the grounds so taken. One of the 
grounds taken before the Court of Appeal was that property 
of other persons than the appellant was not assessed which 
ought to have been assessed. It appears from the examina­
tion of the appellant before me that he urged before the 
Court of Revision that Thorburn & Sons and Walter C. Tlior- 
burn should have been assessed in respect to personal pro­
perty on which they were not assessed, but it does not appear 
that the appellant (whatever some other appellants may have 
done) urged before such Court that any other person should 
he assessed in respect of property not on the list. He did how­
ever urge before me that such other persons should he so as­
sessed. The appellant cannot succeed in having such pro­
perty placed on the list as against such other persons for 
two reasons : 1st. It was not urged by the appellant before 
the Court of Revision. 2nd. Such property cannot be placed 
by me in the assessment list against such persons, they not 
having been served with notice that their assessment was

‘"The School Ordinance,” No. 22 of 1892.
a S.-s. 4 of s. 117 of the School Ordinance required the secretary 

of the school district to post up a notice “ in his office or the place 
where the Board of Trustees holds its sittings, containing .... 
a brief statement of the ground or cause of appeal, etc.”
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Judgment, appealed against. I cannot practically assess property 
Wetmore, .7. against ratepayers without any notice having been given to 

them. This will apply to Mrs. Thorburn and Miss Tlior- 
burn as well as others. I think however Walter C. Thor­
burn and Thorburn & Sons are in a different position. 
Walter C. Thorburn is one of the trustees, a member of the 
Court of Revision, and he is also manager of Thorburn & 
Sons, and lie was aware of the appellant’s contention before 
the Court of Revision that he and the company should be 
assessed in respect to property on which they were not as­
sessed. As such trustee he received notice of this appeal, and 
he appeared before me and acted as the representative of the 
trustees, and lie without any objection testified as to property 
owned by him and Thorburn & Sons which was not on the 
list. I therefore think, but not without some hesitation, that 
I have power to deal with this question as regards Walter C. 
Thorburn and Thorburn & Sons.

It was also urged before me that Walter C. Thorburn 
ought to have been assessed in respect to income. It may 
be that he ought to have been so assessed, but I express no 
opinion, as no such ground of appeal was taken in the 
notice of appeal to the Court of Revision. There are two 
or three grounds of appeal taken in that notice other than 
those T have already or will hereafter refer to, in which 
there is nothing and it is not necessary to mention further.

The substantial grounds of appeal of which I can take 
notice are:

1st. That Walter C. Thorburn and Thorburn & Sons 
should be assessed in respect to property not on the list.

2nd. That the appellant is not assessable in respect of in­
come.

3rd. That the appellant is not assessable in respect to 
property purchased last Fall at a tax sale.

4th. That the appellant is not assessable in respect to the 
lots his house is on or in respect to the house.

5th. That the appellant is not assessable in respect to the 
horned cattle on which he was assessed.

As to the first ground specified ; 1 am of opinion that 
Walter C. Thorburn should be assessed $72 in respect to
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the cutter and buggy he admitted that he owned, and that •Lidgnieni 
Thorburn & Sons should be assessed $65 in respect to the Wetmore, J. 
horses they owned, which they took in lieu of debt.

I am of opinion that the appellant is properly assessable 
on income. No objection was taken as to the amount of 
income on which he was assessed. The objection was that 
he was not liable to be assessed on income at all. This in­
come represented wages he earned as section foreman of 
the Canadian Pacific Railway. No doubt this is income, and 
all that it is necessary to say is that it does not come within 
the exemption provided by sub-section 8 of section 103 of 
the School Ordinance.2 The reason urged against his liabi­
lity to assessment on this income was that he invested these 
wages in property in Broadview, and was liable to be assessed 
in respect to such property. The law does not provide that 
it shall be exempted on that ground. The income exempted 
is that derived from, not invested in, capital liable to assess­
ment.

As to the liability of the appellant to be assessed in 
respect of the land purchased at the tax sale; I think this 
raises a very nice question. I am of opinion however that 
Graham is not under the circumstances of this case liable to 
be assessed in respect of this land. The facts are that Gra­
ham purchased these lots last fall, and the treasurer gave 
him a certificate as provided by section 145 of the School 
Ordinance.* Graham has never entered into the possession 
of these lots or used them in any way. It was urged that 
inasmuch as section 103 requires that “ all personal . . . 
property situated within the limits ” of the school district 
shall be liable to taxation, this property must be assessed 
against someone and the only person it can be assessed 
against was the appellant. But section 105 provides against 
whom land and personal property shall be assessed, namely, 
the person in possession or occupation thereof. Therefore, 
before this land can be assessed against the appellant it must 
be made to appear that he is a person in possession or occu­
pation thereof. Now, if no person is in actual possession or 
occupation of land, the owner would in law be in constructive 
possession thereof, and it would be assessable as against him.
Graham was not in the actual possession or occupation of
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the land. The question therefore arises what is the effect 
of the certificate granted by the treasurer under section 
145—does it vest the ownership of the land in Graham so as 
to make him the constructive occupier thereof, and there­
fore render him liable to have the property assessed against 
him? While section 146 provides that the person to whom 
the certificate is granted shall become the owner for certain 
purposes, it is clear that he is not the absolute owner, be­
cause he cannot exercise all the acts of an absolute owner, 
for instance, he cannot cut timber on it or improve it or 
permit anybody else to do so. All he can do is to use the 
land without deteriorating its value. Under section 147 the 
original owner may redeem the land. In fact, the appellant 
cannot in any event become absolute owner until the expira­
tion of two years from the sale. The effect of the certificate 
therefore is not to make the purchaser absolute owner, but 
only owner for certain purposes, namely, to protect the pro­
perty in the meantime until it is redeemed or becomes his 
absolutely: see Nelles v. White* and with a view to such pro­
tection lie may go into possession. And use it to the extent 
provided in section 146, and he may maintain ejectment 
against persons in possession as laid down in Cotter v. Suth­
erland? but he is not owner to any greater extent. He is not 
owner so that if he does not actually take possession he can 
be considered constructively in possession. 1 f, however. Gra­
ham had gone into actual possession of these lots T am not 
prepared to say that he would not be liable to be assessed in 
respect of them.

T have no doubt that Graham was liable to be assessed in 
respect of lots 18 to 20 in block 55, and of the buildings 
thereon. If any mistake was made in assessing 480 acres 
against Mr. Lillis it cannot relieve Graham. These lot* were 
properly assessed against Graham. It appears he is both the 
owner and occupier of them, and that is all that is necessary.

The only other question remaining is whether the appel­
lant is properly assessed in respect of the neat rattle. Gra­
ham did not dispute before the Court of Revision that he 
owned these cattle, his only claim to be relieved was that the

4 20 fir. 838. affirmed 11 S. C. R. 587. 
"18 F. C. <’. P. 357.
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cattle were not at the time within the Broadview district. JudÇfnt 
that they were in another district. I have appreciated the Wetmore, .1 
difficulty of deciding when “ personal property ” as defined 
by section 102, sub-section 1, is to be considered “ situated 
within the limits ” of a school district under, section 103.
The question came before me in the case of McKenzie, appel­
lant, and The Trustees of The Little Cut Arm School Dis­
trict, respondents1 stated in that case that 1 thought I 
would have very little trouble in deciding that choses in 
action, such as debts, &c., are situated in the district when 
the owner resides there. And as respects other personal 
property, such as cattle, I held that the word “ situated ” is 
somewhat analogous to the term “ resident ” as applicable 
to a human being. A human being may he temporarily ab­
sent from home, hut his residence is where he is domiciled.
Cattle might be temporarily in one district, but they are 
“ situated ” for the purposes of taxation where their head­
quarters arc, or where they are usually kept. 1 see no reason 
to change my opinion. Ndw Graham resides at Broadview, 
his personal property would naturally be presumed to be 
usually kept where he resides. If they were anywhere else 
it will be assumed they were there for a temporary purpose; 
and it lies upon the owner to show that they were not there 
for a temporary purpose. Graham in this case failed to 
show that they were not in Chaplin for a temporary purpose.
In fact the evidence is rather the other way, because some 
of these cattle were at the time of hearing this appeal actu­
ally in Broadview. T am not prepared to say that there 
was not express evidence before the Court of Revision to 
shew that these cattle were sent to Chaplin for a temporary 
purpose, namely, to winter. If the construction T put on the 
term is not the correct one, a person might escape taxation 
with respect to property of this description altogether. All 
that would be necessary to do would be to move it off until 
the assessment is made up and filed, and then bring it back.

The order will be that the assessment roll be amended in 
the following respects :

1st. By inserting the name of Walter C. Thorburn therein 
and assessing him $72 in respect to 1 cutter and 1 buggy.

2nd. By assessing Thorburn & Sons $fi5 more in respect 
to two additional horses.
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3rd. By striking out the assessment against John Graham 
in respect to lots IS to 16 in block 34 and 17 to 22 in block 
M.

And that ill all other respects the assessment against the 
said John Graham be confirmed.

There will he no order as to costs.

Order accordingly.

ADAMS et al. v. HUTCHINGS et ai, (2).

I ssignments and preferences—Mortgage—Setting aside -Pressure— 
Validity — Substitution — Possession — Repudiating mortgage 

■—Preference—Description—Costs.

Held, ( 1 )The execution of a chattel mortgage by the mortgagor and 
its delivery to and acceptance by the mortgagee or his agent con­
stitutes such mortgage a valid and binding instrument as between 
the parties to it. without any further act on the part of the 
mortgagee.

(2) A mortgagee’s solicitors are his agents for accepting such delivery.
(3) A mortgagee of chattels cannot validly repudiate the mortgage 

without giving proper notice to the mortgagor.
(4) The substitution of one chattel security for another has the 

effect of cancelling the substituted security.
(5) To constitute a chattel mortgage a preference it must be “ the 

spontaneous act or deed ” of the insolvent, and must have been 
given “ of his own mere motive and as a favor or bounty pro­
ceeding voluntarily from himself.” Molson's Rank v. Halter 
(1.N Can. S. C. I!. 881. and Stephens v. M< Arthur (19 Can. S. 
C. R. 416). applied.

(6) Although a mortgagee may have no right to take possession of 
the mortgaged chattels, still if he does do so, and the mortgagor 
assents thereto, the possession is lawful quoad the mortgagor, 
and such assent may be implied from conduct. Dedrick v. Ash­
down (15 Can. S. C. R. 227) distinguished.

(7) Where in a chattel mortgage there are some items that can be 
identified and others that cannot, such mortgage is void in toto 
only if the items that can be distinguished are few and insignifi­
cant, but where such items are neither few nor insignificant the 
mortgage is quoad such items valid.

f Wetmohe. J., Oct. SO. 1899.

This was an action brought by Adams Brothers, execu­
tion creditors of the defendant Smithers, for the purpose of 
setting aside certain mortgages and an assignment of book 
debts, executed by Smithers to his co-defendant Hutchings. 
The action purported to be brought on behalf of the plain-
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tiffs and other creditors. The defendant Hutchings alme, 
defended the suit. Charles Adams, the assignee of Smithers, 
was joined as co-plaintiff.

The defendant Smithers was in business at Moosomin as 
a harness maker, and was on the 10th of March, 1890, in­
debted bona fide to the defendant Hutchings in the sum 
of $1,600 and upwards, and on that date and for the purpose 
of securing such indebtedness Smithers executed in favtmr 
of Hutchings a chattel mortgage on certain stock in trade 
situated in Smithers’ store, and specified in a schedule at­
tached to such mortgage. This mortgage was duly filed with 
the registration clerk but was not renewed and kept on 
foot as required by section 11 of The Bills of Sale Ordinance.1 
On the 29th March, 1892, Smithers’ bona fide indebtedness 
to Hutchings amounted to some $3,000, made up of the 
principal sum of $1,600, secured by the mortgage of March 
19, 1899. some accrued interest, a current account of $1,100 
and upwards and $300 principal, and some interest on a real 
estate mortgage that Smithers had executed to Hutchings 
some time previously in the year 1885, and on March 22nd, 
1892. Smithers to secure his whole indebtedness to Hutchings, 
executed to Hutchings an assignment of book debts, a further 
chattel mortgage for $1,600 on his stock in trade and a fur­
ther real estate mortgage for $700.

At the time of the execution of these securities on the 
22nd of March, 1892, the property mentioned in the schedule 
attached to the mortgage of the 19th of March, 1890, had 
been almost altogether disposed of in the course of Smithers’ 
business and was not in his shop, but there was a provision 
in that mortgage which made stock and goods acquired and 
placed on the premises subsequent to its date, subject to the 
mortgage.

These securities of the 22nd of March, 1892, upon being 
executed by Smithers were left with and accepted by the 
solicitors of Hutchings at Moosomin. They forwarded the 
chattel mortgage to Hutchings at Winnipeg that he might 
make the affidavit of bona fides thereon. Hutchings, however, 
upon receipt of this document, for some reason which was not 
made clear at the trial beyond that it was in consequence of 
a letter he received and a conversation he had with his

Statement.

'Ordinance No. 18 of 1880.
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traveller, and a consultation with his Winnipeg solicitor, re­
fused to make the affidavit of bona fidcs and returned the 
mortgage to his solicitor at Moosomin and it was destroyed. 
This mortgage was drawn for six months, and only provided 
for Hutchings taking possession in case of default in pay­
ment of the monies secured according to the proviso for pay­
ment, that is, after the expiration of six months or in case 
Sniithers should sell or dispose of the property mortgaged or 
remove it off the premises (save as afterwards provided), or 
should suffer or permit it to be taken in execution. Then 
there was a provision authorizing the property to he bar­
gained and sold during the continuance of the security in the 
usual course of the retail business carried on by Sniithers.

On the 28th of March, 1892. six days after the execution 
of the securities of the 22nd of March, 1892, Hutchings, 
without giving any previous intimation to Sniithers, by one 
Hamilton, his bailiff took possession of Smithers’ stock in 
trade and proceeded to sell the same, not by virtue of the 
chattel mortgage of the 22nd of March, 1892. but professedly 
by virtue of the chattel mortgage of March 19th, 1890, to 
which mortgage the warrant to the bailiff was annexed. 
Sniithers thought Hutchings had seized under the mortgage 
of March 22, 1892, hut raised no objection to Hutchings 
taking possession, and allowed Hutchings’ representative to 
remain in possession and gave up the keys to him, and 
Smithers actually went himself and took employment under 
him. Subsequently to such possession, namely, on the 6th 
of April, 1892, Smithers assigned to Charles Adams, one of 
the plaintiffs, all his property, including his stock-in-trade, 
for the benefit of his creditors generally. The plaintiffs, 
Adams Brothers, on the 14th of April, 1892, recovered judg­
ment against Smithers, and on the same day lodged an execu­
tion with the sheriff, and thereupon this action was com­
menced. An injunction was obtained prohibiting Hutchings 
from disposing of the mortgaged property or collecting the 
debts assigned to him. and eventually a receiver was appointed 
to sell the property, collect or sell the debts and pay the pro­
ceeds into Court to abide the event of this suit.

•7. A. .1/. Atkins, Q.C. (F. F. Forbes with him), for the 
plaintiff.

IF. White, Q.C., for the defendant.
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Wetmobe, J.:—It is claimed that Hutchings by his re­
fusal to make the affidavit of bona fides on the chattel mort­
gage of March 22nd, 1892, and by his returning the same to 
his solicitors, had never accepted the said mortgage. I can­
not, however, concur with that contention. The mortgage 
did not require to be executed by Hutchings to give it 
validity. It was not even contended that that was necessary, 
ami the affidavit of bona fides was only necessary for the pur­
pose of having it registered. The moment it was executed 
by Smithers and delivered to and accepted by Hutchings or 
his authorized agent, it became a valid and binding instru­
ment as between Smithers and Hutchings. The moment, 
therefore, it was so executed and left with and accepted by 
White Sc Wyssman, Hutchings’ solicitors in the matter, and 
therefore his agents to accept delivery of the instrument for 
Hutchings, it became as binding and valid as if delivered to 
and accepted by Hutchings himself. But it was claimed that 
assuming that to be so, Hutchings had a right to repudiate 
this mortgage; the only ground claimed at the trial as giving 
such right was that Smithers had not fairly represented to 
Hutchings the extent of his indebtedness to other parties 
when Hutchings agreed to accept the securities. In fact 
that In- misled him and led him to believe that such indebted­
ness was very much less than it actually was, and that that 
lfeing the case 1 have a right to infer that from the letter 
received by Hutchings and by the conversation with his 
traveller Hutchings had learned the true state of affairs, ami 
that thereupon he repudiated the chattel mortgage which he 
had a right to do. There is no doubt that Smithers did 
mislead Hutchings and grossly mislead him too as to his in­
debtedness to other persons. Now, I am not prepared to 
say that this might not have afforded Hutchings grounds to 
apply to the Court to have the instrument set aside. I am 
not even prepared to hold that it would not justify him if he 
acted promptly in repudiating the mortgage provided that 
he did so in a proper way. But I do hold that he could not 
repudiate the instrument without any notice whatever to 
Smithers and without giving any reason for it whatever to 
him for doing so. And there is no evidence that either the 
one or the other was done. The only thing that Smithers 
knew so far as appears before me was that without any notice

.lurlginMlt
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or assigning any reason whatever, Hutchings a few days after 
Smithers executed this mortgage, sent a man and took pos­
session. And even then Smithers was not notified that pos­
session was taken under the mortgage of 1890. But further 
1 am not by any means satisfied that Hutchings sought to 
repudiate this mortgage because Smithers had misled him. 
I may further say that inasmuch as the three securities of 
22nd March, 1892, were all substantially executed at one 
time, were given to secure the same indebtedness and were 
practically one transaction. I have great doubts whether 
Hutchings could repudiate one of these securities and hold 
onto the others. It will be noted that he never attempted 
to repudiate the assignment of debts or the real estate mort­
gage. However, I express no decided opinion on the point. 
I find that the mortgage of the 19th March, 1890, was at 
the time of its execution, a good and valid mortgage against 
all the world. I am not satisfied under the evidence that 
Smithers was then insolvent or on the eve of insolvency or 
unable to pay his debts in full, and assuming that he was 
so insolvent or unable to pay his debts the mortgage was 
obtained as the result of honest bona fide pressure on the 
part of Hutchings and was, therefore, under the law as laid 
down in Stephens v. McArthur,2 a good and valid mortgage. 
It was urged, however, on the part of the plaintiffs that the 
chattel mortgage of the 22nd March. 1892, was substituted 
for the chattel mortgage of 19th March, 1890, and has the 
effect of cancelling it. Under the authority of Martin v. 
McDougall,® Smale v. Burr* and Bamsden v.' Lvpton* I 
hold that this point is well taken, and that the mortgage of 
the 19th March, 1890, ceased to exist, that as between 
Hutchings and Smithers and a fortiori as between Hutchings 
and Smithers’ creditors it was cancelled, and that the pos­
session assumed to be taken under it cannot be supported. 
It was urged, however, that if Hutchings’ possession could 
not be supported under that mortgage it could be supported 
under the chattel mortgage of 22nd March, 1892. On the 
other hand, this was disputed on four grounds, namely :

J

* 19 Can. S. C. R. 446.
■ 10 I O Q B 296.
4 L. R. 8 C. P. 64 ; 42 L. J. C. P. 20 : 27 L. T. 555 ; 21 W. R. 193.
• L. R. 9 Q. R. 17 ; 43 L. J. Q. B. 17; 29 L. T. 510: 22 W. R. 129.
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1st. That Hutchings having expressly taken possession 
under the mortgage of 1890 could not be held to be in pos­
session under the mortgage of 1892, especially as at the time 
of taking possession he considered that he had repudiated 
that mortgage.

2nd. Because the mortgage of 1892 was void as against 
creditors under The Preferential Assignments Ordinance.*

3rd. That the possession under that mortgage was not 
open and notorious ; and moreover, that, if any, it was unlaw­
ful, and therefore the mortgage not being registered under 
section 3 of The Bills of Sale Ordinance' was void as against 
creditors.

4th. That the mortgage does not contain such sufficient 
and full description of the mortgaged property that the 
same may be readily and easily known and distinguished, and 
therefore it is void under section 8 of The Bills of Salt 
Ordinance.'

As to the second point, I have already found that the debt 
secured by the mortgage was an honest debt. I find that 
Smithers at the time that that mortgage was given was in­
solvent and that Hutchings knew it. Taking into considera­
tion the fact that Smithers’ stock-in-trade was not very 
extensive, that his indebtedness to Hutchings alone had in­
creased from $918 in 1887 to $1,900 in 1890 and to $3,000 
in 1892. Taking also into consideration the value that he 
put on his stock and other assets, and which Hutchings ac­
cepted. it seems to me that Hutchings could not help but 
know even on the assumption that he only owed between 
$400 and $500 outside of himself that he was hopelessly in­
solvent. But the mortgage I am now discussing was given 
as the result of pressure on the part of Hutchings. That is, 
Smithers did not offer to give the mortgage. It is true that 
when in Winnipeg in February, 1892, he went to see Hutch­
ings, and there are one or two expressions in his testimony 
from which it might be inferred that he did offer the security 
on his stock, but I have scrutinized this testimony closely, 
and I have arrived at the conclusion that Smithers

' R. O. 1888, c. 4».
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.Tulgm.iit. being in Winnipeg very naturally went to see Hutchings 
Wetiih,n-, .1 with respect to his indebtedness, that Hutchings began to 

press him with a view to getting paid or getting secured, and 
naturally asked him what he could do, and in reply he stated 
that all he could do was to give a new chattel mortgage. 
1 cannot, however, look upon such an offer as that as the 
“ spontaneous act of the debtor,*’ as expressed by Strong, J., 
in The Moisons Hank v. Halter.' Then unquestionably 
when Hutchings came to Moosoinin in March of that year 
he came with the express object of pressing Smithers to give 
him security. If the matter rested here 1 would have no 
hesitation in the matter whatever, the validity of this mort­
gage so far as the Preferential Assignments Ordinance6 is 
concerned would be placed beyond question by Stephens v. 
McArthur.'- But 1 must say that there are one or two circum­
stances in evidence in this case which makes me hesitate to 
hold this mortgage valid even with Stephens v. McArthur2 
before me. Smithers swore that at this interview at Winnipeg 
in February, 1892, Hutchings, in speaking of his other credi­
tors, told him to let them “go to blazes.” Now Hutchings 
denies this, and it is the only part of that conversation he 
does deny. But I am of opinion that Hutchings did make 
this remark, because I cannot in any other way account for 
Hutchings’ conduct witli respect to this mortgage. As has 
already appeared when he received this mortgage he attempted 
to repudiate it and sought to retain his lien upon Smithers’ 
stock by resorting to what seems to me to be the forlorn hope 
of the mortgage of 1890. He does this after consulting his 
Winnipeg solicitor. Now, why did lie take this course? His 
counsel wishes me to infer that he did it because Smithers 
hail misled him as to the extent of his indebtedness. But at 
that time, March, 1892, Stephens v. McArthur2 had been 
decided for four months, the effect of the decision must have 
been pretty well known, and that case decided it seems to me 
very clearly that if the mortgage was the result of pressure 
the fact that the mortgagor was insolvent and that the mort­
gagee knew it did not invalidate it. In fact the suppression 
of the true extent of his indebtedness by Smithers would 
place Hutchings in a lietter position, because it might enable 
him to say fairly, in his evidence, that he knew nothing about

IS Can. 8. C. It. RR.
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Smithers’ indebtedness beyond what he told him, that he was Judgment- 
lionestly of the opinion if Smithers only owed this small WHmore, J. 
amount over and above what he owed him that he might pull 
linn through. But this is not all. I cannot shut my eyes !o 
what was brought under my notice in Chamber applications.
An order was taken out to examine Hutchings in this case, 
and he persistently refused to give any information whatever 
in respect to this mortgage until he was compelled to do so 
by an order made by me. Now I cannot conceive from any 
evidence lief ore me what induced him to take this course, 
unless it is that he did make this remark to Smithers and 
feared that this remark, coupled with the other inducements 
he had held out, influenced Smithers to give the securities of 
March, 1892, and, therefore, that it would lie held that they 
were given with intent to prefer him, and I may say that 
were 1 left to my own unaided judgment I would not in the 
light of such facts hesitate to hold that these securities were 
given with intent to give Hutchings a preference over the 
other creditors. I am free to confess that I have had strong 
douhts whether so far as the point 1 am discussing is con­
cerned this case could not be distinguished from The Uolsons 
Hank v. Halter,1 and Stephens v. McArthur.1 In fact, at 
une time I had brought my mind to the conclusion that it 
was distinguishable. Upon scrutinizing these decisions 
closely, however, I have arrived at a different conclusion, 
and of course I must follow what I understand those cases 
to decide. Strong. ,T.. in The Motions Bank v. Halter,1 at p.
94, lays down that the “ word ‘ preference ’ imports a volun­
tary preference, that is to say, a spontaneous act of the 
debtor.” In the same case at page 102, Gwynne, J., is re­
ported as follows: “To constitute a preference it must have 
been given by the insolvent of his own mere motives and as 
a favour or bounty proceeding voluntarily from himself.” 
Taschereau, J., concurred with Strong. We. therefore, have 
the majority of the Court as constituted in that case adopting 
this language. In Stephens v. McArthur,1 Strong, J., is re­
ported at p. 45 4, as follows : “ It has, however, been forcibly 
argued on this appeal, both in the appellant s factum and by 
his counsel at the bar, that if it is once demonstrated that the 
word preference means ex vi termini a voluntary preference, 
then the class of contracts, deeds, instruments or acts which
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Judgment. are (0 bo avoided as having the effect of a preference must also
Wiitmore, J. be restricted to such as are spontaneous acts or deeds of the 

debtor. This argument appears to me irresistible.” This 
judgment was concurred in by Fournier. Taschereau and 
Gwynne. JJ. Notwithstanding then this remark of Hutch­
ings I cannot hold the giving of this mortgage to be given of 
Sinithcrs’ “ own mere motive and as a favour or bounty 
proceeding voluntarily from himself.” I cannot hold it to 
be his “ spontaneous act or deed.” There was a pressure 
such as was held to be sufficient in Stephens v. McArthur,2 

that is, there was a demand by Hutchings on Smithers for 
the security. And therefore I feel that so far as the Pre­
ferential Assignments Ordinance0 is concerned T am bound 
to hold this mortgage valid as against creditors. Having 
arrived at this conclusion it is unnecessary for me to consider 
the question raised by Hutchings’ counsel as to that Ordin­
ance being ultra vires the North West Legislative Assembly.

As to the third point, that the possession was not open 
and notorious and was unlawful, and the mortgage void as 
against creditors not being registered under The Pills of Sale 
Ordinance.1 Section 3 of this Ordinance provides that 
“ Every mortgage or conveyance intended to operate as a 
mortgage of goods and chattels made in the Territories which 
is not accompanied by an immediate delivery and an actual 
and continued change of possession of the things mortgaged 
shall within fifteen days of the execution thereof be regis­
tered ;” otherwise under section 7 it is “ null and void as 
against creditors of the mortgagor.”

It is not questioned that this mortgage was not registered, 
and it is claimed in the first place that the “ change of pos­
session ” mentioned in this section 3 must he open and 
notorious. I find, however, that the possession was open and 
notorious. That Hutchings had complete and full possession 
by his agent Campbell, who held the keys and managed the 
business from the time the bailiff entered, and that the 
possession was rendered still more notorious by the advertise­
ments of sale which were posted on the premises and else­
where generally in public places. It is further claimed that 
such possession must be a lawful possession and that it was 
not lawful in this case because there was a clause in the 
mortgage which provided that the mortgaged property might
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during the continuance of the mortgage be “ bargained and •••idgm-nt. 
sold in the usual course of the retail business carried on by the Wvtmoie, J. 
mortgagee.” It was decided in Dedrxck et al. v. Ashdown et 
ah* that in a mortgage of personal chattels there may be an 
implied contract that the mortgagor shall remain in possession 
until default of equal efficacy as an express clause to that 
effect. In the mortgage now in question there is the follow­
ing clause : “ In case default shall be made in payment of the 
said sum of money in the said proviso mentioned or of the 
interest thereon or any part thereof, or in case the mortgagor 
shall attempt to sell or dispose of or in any way part with 
the possession of the said goods and chattels or any of them 
or remove the same or any part thereof out of the premises 
aforesaid, save as hereinafter mentioned, or suffer or permit 
the same to be seized or taken in execution without the con­
sent of the mortgagee, his executors, administrators or as­
signs, to such sale, removal or disposal thereof first had and 
obtained in writing then and in such case ” the mortgagee 
or his representatives might enter the premises and take 
possession of the goods and sell them. It will be observed 
that these provisions in this mortgage are word for word 
identical with the provisions for entry in the mortgage in 
question in Dedrxck v. Ashdown / except that that mortgage 
did not contain the words T have italicized. And that mort­
gage did not contain the clause which I have before quoted 
from the mortgage now in question, providing that the pro­
perty might, during the continuance of the mortgage, be 
bargained and sold in the usual course of the retail business 
carried on by the mortgagor. Nevertheless it was held in 
Dedrick v. Ashdown8 that the mortgagor bad a right to re­
main in possession until default or until some of the con­
tingencies arose specified in the mortgage which gave him 
the right of entry ; a fortiori in this case the mortgagor would 
have a right to remain in possession until default or until 
some of such contingencies arose. Now when Hutchings 
took possession there had not been default in payment ac­
cording to the proviso for payment, nor had any of the con­
tingencies specified arisen. He therefore prima facie had no 
right to take possession, and such possession was unlawful.
That being so, however, who, so far as the parties before me

• 15 Can. H. C. R. 227.
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Judgment, are concerned, had the right at the time this possession was 
Weimon*, J. taken to protest against this unlawful act? I think Smithers 

and he only, had such right. Tt was held in Variées v. Si. 
George* under an Act of the Ontario Legislature similar to 
The Bills of Sale Ordinance1 that if a mortgagee of a chattel 
mortgage, which was void against creditors under that Act 
only hy reason of its not being registered or by reason of its 
non-compliance with the provisions thereof, got possession 
of the mortgaged property before a creditor who was in a posi­
tion to impeach the mortgage did so the mortgage would be 
valid against creditors, and the mortgagee would hold the 
property. Patterson, J., however, expressed the opinion 
“ That the remedial effect of delivery of possession depended 
on the act of the mortgagor; and that a mortgagee taking 
possession by virtue of his mortgage without any act amount­
ing to a delivery or new transfer by the mortgagor would 
still hold merely under the defective conveyance which had 
not been accompanied hy an immediate delivery and followed 
by an actual and continued change of possession.” See 
Smith v. Fair.'0 Now that is the only expression of opinion 
by a judicial authority that I can find limiting the remedial 
effect of delivery of possession in such coses. And I must 
say in the absence of any decision binding upon me I am in­
clined to agree with Patterson, J. But was there in this case 
any recognition hy the mortgagor, Smithers, of Hutchings* 
right to take possession? Because T think such recognition 

y could be made just as well by his conduct as by express 
words. • It is clear that neither of the plaintiffs or any other 
creditor at the time Hutchings took possession had taken any 
step to impeach the mortgage. Adams Brothers had not 
recovered their judgment, the assignment had not been made 
to Charles Adams. As between Smithers and Hutchings 
the mortgage was undoubtedly good and binding. Tt is true 
Smithers might have said “ You (Hutchings) have no right 
to take possession of this property. I have the right to 
possession until some of the contingencies arise which 
authorize you to take possession, and none of such contin­
gencies has arisen, I protest against your act,” and so hold 
him at arm’s length, as the mortgagor did in Dedrick v. Ash-

• 10 A. R. 496.
,ell A. R. at p. 758.
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down.* Tie might possibly have Paid nothing but have walked 
away and left Campbell there and by so doing not. in any way Wvtmure, J. 
have helped Hutchings’ act. But if it were possible for 
Smithers by his conduct to have assented to Hutchings’ pos­
session I do not see how he could have done so more effectu­
ally than he did. and that is just in my opinion where this 
case differs from Dcdrick v. Ashdown.H and what was other­
wise an unlawful entry or possession was made lawful. Be­
cause I find that he not only allowed Campbell to remain in 
possession but he gave up the keys of the premises to him 
or Hamilton : he allowed Campbell to remain in posses­
sion of the keys and to assume full management of the 
business, and he actually went in himself and took employ­
ment under him. Xow. all this was done by Smithers with 
full knowledge. He was under the belief that Hutchings 
had taken possession under the chattel mortgage of 1892.
And he must be assumed to know the contents of this mort­
gage as to his (Smithers) remaining in possession. Surely 
he had a right if he saw fit to do so to waive the provisions 
in the mortgage as to his remaining in possession. Who had 
the right at the time to say he should not? Having done so 
he could not treat Hutchings as a trespasser or wrongdoer.
And if lie could not do so, the plaintiffs could not then do 
so. Therefore, when Hutchings took possession he was a 
trespasser or wrongdoer, or he was not. If he was not, his 
possession was lawful. And I, therefore, hold it was lawful.
Having arrived at that conclusion T decide the third objection 
raised to the validity of this mortgage in favour of its validity.

I am of opinion that the first objection to its validity must 
fall with the objection I have just dealt with. Hutchings 
having the title to this property subject to Smithers’ right 
of possession and Smithers having waived his possessory right 
can Hutchings, although professedly going in under an in­
strument which gave him no right whatever, set up his title 
under the valid instrument? I think he can. Quoad 
Smithers he was not a trespasser, and the plaintiffs were 
not in a position to say he was. His possession, therefore, 
was good. I have already drawn one distinction between 
Dedrick v. Ashdown* and this case. I will now draw another 
one. In that case the mortgagee did not take possession of 
the property at all, either by himself or his agent. The
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Judgment, sheriff was not the mortgagee’s agent, and the mortgagee was 
Wetmore, .i. deprived of his property by virtue of an abuse of the process 

of the Court. Hutchings in this case had the possession and 
lie had the title, and lie therefore could not be treated as a 
wrongdoer.

As to the fourth objection taken to the validity of this 
mortgage: The description of the property is very much the 
same as the description of the mortgage in question in McCall 
v. Wolff.11 It is not at all in accordance with the descrip­
tion of the property in Quirk v. Thomson,'2 which was “ all 
and singular the goods, etc.,*’ now being in the store of the 
mortgagors and specifying the locality of the store. If there 
was no evidence in this case throwing light on this descrip­
tion I would be bound by McCall v. Wolff" and would have to 
hold this description insufficient. But there is evidence 
which throws light on this description which aids me with 
the mortgage in my hand to identify a large portion of the 
property and distinguish it. It will bo borne in mind that 
Strong, J., in v. Wolff" dissented from the majority
of the Court, holding the description sufficient, and Henry, J., 
held that the mortgage should be held valid with respect to 
such of the items that could be identified, of which it seems 
there were some, but the majority of the Court held that 
these items were so few and insignificant that they held the 
mortgage void in toto. The items which can be identified 
and distinguished in this case as T will point out hereafter 
are by no means few and insignificant. In fact they repre­
sent bv far the largest part of the property intended to be 
mortgaged. The Chief Justice who delivered the judgment 
of the majority in McCall v. Wolff" is reported at p. 133 as 
follows : “ It may have Itecn the intention to convey all the 
goods in the store, but the mortgage does not say so, nor is 
there ami evidence to shew the goods named in the schedule 
were the only goods of that description in the store or what 
were the exact goods in the store.” Of course if the mort­
gage in this case had stated that the goods were all the goods 
in tin- store the description would have been sufficient as de­
cided by Quirk v. Thomson and Hovey v. Whiting." If in

” 13 Cnn. S. C. R. 130
'M Terr. I,. It. 150: 18 Can. 8. C It. «05.
1114 Can. 8. C. R. 515.

80
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McCall v. Wolff11 there had been evidence to show that the •* ««lament, 
goods named in this schedule were the only goods of that do- Wetmore, J. 
scription in the store I apprehend the decision in that case 
would have been the other way, and that seems to be the view 
that Gwynne, J.. takes of that case in Hovey v. Whiting.1*
Now in this case there is evidence and uncontradicted evi­
dence to shew that a very large proportion of the goods 
mentioned in the schedule were the only goods of that descrip­
tion in the store. Smithers swore as follows : “ The contents 
of these pages (Exhibit 1) represented all the stock in trade 
in my shop on 21st March, 1892, when Mr. Hutchings ex­
amined it, except the harness referred to which I had got from 
Adams Bros.” And further on : “ I don’t think the goods 
that came from Adams were attached to the chattel mortgage 
in the schedule.” I find that these goods got from Adams 
Bros, were not included in the schedule. 1 must so find be­
cause that is the only evidence T have on the subject and 
Smithers made out the stock list (1) in February and these 
Adams goods came into his store in March. Now we have 
it established in evidence what the description of these goods 
was. They were harness and collars. Apart from the har­
ness and collars mentioned in exhibit 1 (of which I have 
found the schedule attached to this mortgage to be a copy 
leaving out the tools mentioned on page .012) there can be no 
difficulty with this evidence in identifying the rest of the 
property, because there was no other property of the same 
description in the shop ; quoad that property therefore I 
hold the mortgage to be valid. I do not think that this hold­
ing is at variance with McCall v. Wolff," and it is in accord 
with G wynne, J.’s, judgment in Hovey v. Whiting13 as I un­
derstand it. As to the ha ness and collars mentioned in 
exhibit (1) I am of opinion that the mortgage cannot be 
supported. The value of the property referred to as got 
from Adams Bros, was from $200 to $235, and the bulk of it 
was according to Smithers in stock when he executed the 
mortgage, and I so find. This property will not be embraced 
in the last clause in the mortgage relating to after acquired 
property because it was not in the words of this clause new 
or further goods or stock which he acquired or placed upon 
the premises during the continuance of the mortgage. It 
was urged that as the mortgagee had taken possession, that
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cured the defective description. I can quite understand that 
if Hutchings lmd only taken possession of the quantity and 
description of the harness and collars specified in exhibit (1) 
that might be an identification and appropriation of the pro­
perty mortgaged, as stated in Barron on Bills of Sale (2nd 
ed.), pp. 6G and 481. But the difficulty is that Hutchings 
seized all the harness and collars in the shop, including the 
harness and collars got from Adams Bros. Under the evi­
dence before me 1 am utterly unable to say which and how 
much of this harness, and which and how many of these 
collars were got from Adams Bros., and therefore 
to identify which or what part of this property was included 
in the mortgage, and so far as this portion of the pro­
perty is concerned it is quite within the decision in .1/c- 
Call v. Wolff.u I may add that I cannot find under the 
evidence that Smithers intended to consent to Hutchings tak­
ing any more property than he was authorized to take under 
the terms of the mortgage. Hutchings in fact took posses­
sion of this Adams Bros, harness and collars under the mort­
gage of 1890, as lwing covered hy the clause in that mortgage 
relating to after acquired property, hut having held that that 
mortgage was cancelled he cannot support his possession 
to that property under that mortgage, and for the reasons I 
have stated he cannot support it under the mortgage of 1892. 
There is no difficulty whatever in arranging this matter ; 
the whole property was sold by the receiver, George B. 
Murphy. He testified that the whole property received by 
Hutchings was inventoried at $1,169.(18. and was sold at 
59% cents on the dollar, realizing $695.95. There is no dis­
pute that this was a fair sale. Now all that is necessary to 
do will he for the sheriff to take the inventory which he made, 
take out from it all the harness and collars specified in it 
and figure what the inventoried price would be at 59% 
cents on the dollar, deduct that from the gross receipts at the 
sale, and the balance will belong to Hutchings under his mort­
gage. And I direct the receiver to make that calculation and 
report to me and also to report what was realized from the 
tools of trade of Smithers at 59% cents on the dollar of 
their mentioned value. Under my findings no question can 
be raised as to the validity of the assignment of the hook 
debts and the mortgage on the real estate. The real estate
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is not embraced by either the Bills of Sale Ordinance1 or the 
Preferential Assignments Ordinance.® Neither are the book- 
debts embraced by the Bills of Sale Ordinanceand I have 
great doubts if they are embraced by the Preferential Assign- 
ments Ordinance ,® and if they are, the assignment would be 
equally valid with the chattel mortgage of the same date. 
And under my findings these assignments would be perfectly 
good under the Statute of Elizabeth. See ex parte Games,'* 
as cited in May on Fraudulent Conveyances (2nd ed. by 
Worthington) 97.

After delivering this judgment up to this point the 
receiver reported that no tools of trade came into his posses­
sion or were claimed by Hutchings and that the amount 
realized from the sale of the harness and collars at 59% 
cents on the dollar is $184.17. This deducted from $695.95 
leaves $511.78, which belongs to Hutchings under his chattel 
mortgage.

Decree that the injunction granted herein be dissolved.
That the chattel mortgage of the 19th March, 1890, be­

came cancelled on the 22nd March, 1892, and was not on the 
28th March, 1892, when the defendant Hutchings took pos­
session of the stock in trade and personal property of the de­
fendant Smithers a valid and binding security.

That the real estate mortgage and assignment of book 
debts of the 22nd March, 1892. are good and valid and bind­
ing securities in the hands of the defendant Hutchings as 
against the plaintiffs and other creditors of the defendant 
Smithers to secure his (Smithers’) indebtedness to the de­
fendant Hutchings.

That the chattel mortgage of the 22nd March, 1892, is a 
good, valid and binding security in the hands of the defend­
ant Hutchings as against the plaintiffs and other creditors of 
the defendant Smithers to secure such indebtedness to Hutch­
ings in so far as regards all the stock in trade and chattels 
seized by the said Hutchings except the harness and collars 
seized by him, and as regards the said harness and collars the 
said mortgage is void as against the plaintiffs and other 
creditors of the defendant Smithers.

Judgment 

XV«-timin', J.

1412 Ch D. 314.
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That out of the monies realized by the receiver from the 
sale of such stock in trade and chattels the receiver be paid 
out of Court the expenses of sale and keeping thereof, but 
not including any allowance that may be made to him for his 
services, and that out of the balance remaining a sum be 
paid out of Court to the defendant Hutchings bearing the 
same proportion that $695.95 does to $511.78.

That out of the monies realized by the receiver from the 
( ollection of the book debts be paid out of Court to such 
receiver the legal expenses of collection or attempted collec­
tion of such book debts, but not including any allowance that 
may be made to him for his services, and that the balance, if 
any, be paid out to the defendant Hutchings, and that the 
receiver do hand over to the defendant Hutchings all such 
book debts as remain uncollected in order that the said 
Hutchings may proceed with the collection of such debts 
upon the defendant Hutchings paying to the receiver any 
balance of such legal expenses of collection or attempted 
collection that may remain unpaid, if any. out of the monies 
so collected as aforesaid.

That the balance remaining in Court realized from the 
sale of the said stock in trade and chattels be paid out of 
Court to the plaintiffs Charles Adams to be distributed 
among such creditors as may come in and contribute to the 
expenses of this suit.

I reserve all further directions that may be necessary.
I find the value of the several securities in question in

this case to be as follows:
The chattel mortgage ................................ $695 95
The book debts at 20c. on the dollar.... 254 65
Real estate mortgage ................................ 700 00

In all ............................................. $1,660 50

The plaintiffs have been successful as to.. 184 17
leaving the defendant Hutchings success­

ful as to ................................................. $1,466 33

or, in round numbers, the plaintiffs have been successful as 
to one-ninth of the property in question and the defendant 
Hutchings as to eight-ninths.
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I therefore order that the plaintiffs’ costs be taxed as 
between party and party, including a counsel fee of $90, and 
that the costa of the defendant Hutchings be also taxed, in­
cluding a counsel fee of $90. And that the defendant 
Hutchings do pay to the plaintiffs one-ninth of the costs so 
taxed to them, and that the plaintiffs have judgment therefor. 
And that the plaintiffs do pay to the defendant Hutchings 
eight-ninths of the costs so taxed to him, and that the defend­
ant Hutchings have judgment therefor.

I allow to the receiver 5 per cent, commission on the mon­
ies received by him over and almve disbursements which have 
been provided for before in this judgment. The receiver’s 
commission will be included in the plaintiffs’ costs.

Judgment accordingly.

STANIEH v. FLEMING et al.

Landlord and tenant—Tenancy at will—Right to distrain—Excessive

A tenant nt will may by agreement made during the tenancy change 
the nature of his holding so as to make the rent payable at fixed 
periods, and upon this being done a right of distress is given to 
the landlord.

Held, also, that in levying distress for rent a bailiff is justified in 
seizing sufficient to make the realization of the rent and expenses 
certain, but must be careful not to take more than what is mani­
festly sufficient for that purpose.

[Wetmore, J.. Oct. SI. 1898.

This was an action against the defendant Mrs. Currie and 
Fleming her bailiff for an unlawful distress of the plaintiff’s 
goods, and in the alternative for an excessive distress. The 
following statement of fact is abstracted from the judgment 
of the learned thial Judge : The plaintiff was put into posses­
sion of the premises in respect of which the rent was claimed 
by one Tudge under a verbal agreement of sale and purchase 
thereof, Tudge being in possession at the time this agree­
ment was made. Tudge went into possession under a lease 
or agreement for lease made verbally with M. R. Currie, the 
husband of the defendant Currie. The defendant Currie 
was unaware of these transactions at the time, but subse-

J udgiuenl. 

Wetm<»re, J

Statement
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quciitly she adopted 'fudge’s act of putting the plaintiff in 
possession and the plaintiff by his conduct recognized her 
right to so adopt it and therefore the plaintiff held the pro­
perty as tenant at will to the defendant Currie.

On the 3rd day of April, 1893. the plaintiff verbally 
agreed to pay the defendant $15 a month rent for a term 
commencing the 5th of September, 1892. The plaintiff 
failing to pay the rent, the defendant distrained for the 
amount of the rent from the 5th of September to the 5th 
of April at $15 a month.

11'. White, Q.C., for plaintiff.
E. A. C. Mr Lory, for defendant.

The learned trial Judge after stating his findings of fact, 
an abstract of which is given above, proceeded :

Wetmobb, J.—The question of whether under the facta 
which I have found, the defendant Currie was justified in 
distraining is a question of law. It is laid down in V/oodfall's 
Landlord and Tenant (13th ed.) 419, that “An actual ten­
ancy at a fixed rent may be implied from the very slight cir­
cumstances.” In Cox V. Bent,' the plaintiff held the premises 
in question under an agreement bearing date 7th December, 
1824, by which the defendants agreed to let and demise them 
to him “ in consideration of the rent of £450 and of the cov­
enants and agreement# to be entered into by the said Cox in 
a certain indenture of lease to be executed on or before the 
29th day of September next ensuing.” The plaintiff had paid 
no rent hut he admitted a charge of half a year’s rent in an 
in c ount rendered him by the defendants. The defendants dis­
trained on the plaintiff for a year’s rent ending 25th March, 
1827. 'I’lie plaintiff replevied the goods seized. The defendant 
avowed a tenancy for a year ending 25th March, 1827, at a 
yearly rent payable half yearly on the 25th March and 29th 
September. The Court held that this admission of the 
plaintiff constituted him a tenant from year to year, and

'5 Ring. 185: 2 M. & P. 281; 7 L. J. (o.s.), C. P. 68 : 30 R. 
R. 560.
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liable to distress. In Vincent v. Godson? Lord Chancellor .imigim-nt. 
Cranwortli lays it down : “ That it is not necessary there wnmore, J. 
should lie an actual payment of rent is clear from the case of 
Cox v. lient.' Any other act affording the same evidence of 
intention would do ns well. In liaison V. Waud? the facts 
were that the defendant on the 18th May, 1851, agreed 
to demise to the plaintiff certain premises at the yearly rent 
of £145 payable on the 14th November and 14th May. A 
Mrs. Richardson had occupied a cottage, part of the pre­
mises at £5 a year rent. Owing to no notice to quit having 
!»oen given to her, she continued in possession of the cottage 
and the plaintiff entered into possession of the rest of the 
property. In October, 1851, the plaintiff and defendant 
agreed flint the defendant was to receive from Mrs. Richard­
son, rent for two half years, and deduct that £5 from the 
rent to he paid for the whole by the plaintiff and that the 
plaintiff was to pay £70 to the defendant on the 14th Novem- 
lier, 1851, and the 14th May, 1852. The defendant dis­
trained for the £70 which he claimed to lie due on the 14th 
November, 1851. The! Court held that the agreement of 
October operated as a new demise and that the defendant 
was entitled to distrain as he did. In Kelly v. Irwin? the 
facts were in many respects similar to those in Watson v.
Waud? and Wilson, J., in delivering judgment of the 
Court, is reported at page 356 as follows : “ If this case were 
like the one just referred to ( Watson v. Waud) in all mater­
ial respects we should have held that a new tenancy had been 
created by the agreement of April, 1866, and that a new rent 
had been agreed to also. Rut there is this material differ­
ence between the two cases; there the new agreement was 
made before the rent in question fell due, so that on the day of 
payment the relationship of landlord and tenant was existing 
and the money that became payable was rent. Here the 
agreement which had relation only to the year 1865 was not 
made until after that year had altogether expired so that 
the relation of landlord and tenant could not have been 
created for that year, and the sum agreed to be paid could 
not have been rent, but was merely a sum in gross and

„ J!24 L' Ch. 122; 4 De O. M. & O. 546; 2 W. R. 408 ; 2 Bq.
It. 834. .

' 8 fix. 335 ; 22 L, J. El. 161 ; 1 W. R. 133.
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Judgment, could not therefore have been distrained for.” In the case 
Wetmore, .1 I am now deciding, the agreement was made before the rent 

fell due on the 5th April, so the relationship of landlord and 
tenant did exist between the plaintiff and Mrs. Currie on that 
date. And therefore the facts of this case are more in ac­
cord with Watson v. Waud3 than those in Kelly v. Irwin.4

When there is a tenancy at will at a fixed rent, such rent 
may be distrained for. See Woodfall Landlord and Tenant 
(13th ed.) 227, citing Anderson v. Midland Railway Co.• 
See also Yeoman v. Ellison.® Now as it is good law that if 
a person is in possession of land not under a demise, but un­
der an agreement for a lease, he can by his conduct or hy 
special agreement change the nature of his holding to a de­
mise giving his landlord power to distrain, or that if a per­
son is in possession as in Watson v. Waud,9 he can make an 
agreement operating as in that case, and giving the right to 
distrain : 1 cannot see on principle why a tenant at will can­
not during his tenancy make an agreement to pay his rent 
at a fixed period, and so give his landlord power to distrain. 
Therefore upon the issues joined upon paragraph 1, and 
the amended paragraph la of the statement of defence I find 
for the defendants.

As to the claim for excessive distress; the amount di­
rected to be distrained for was $90, and no question was raised 
as to that amount being excessive if the defendants were 
justified in distraining at all. The only excessive distress 
complained of was that the bailiff had distrained on more 
property than was necessary to realize the amount of rent 
and expenses of distress. In calculating the expenses of 
distress the bailiff cannot reasonably be expected to decide 
upon a certain sum ; he must make allowance for contin­
gencies, owing to possible postponements either for want of 
bidders or at the request of the tenant, and the expenses 
of advertising are.not altogether ascertainable with certainty. 
1 would therefore be inclined to think that after making 
all allowances for unforeseen occurrences, and allowing the 
charges provided by law for levying the distress, man in pos-

417 V. C. C. P. 351.
".'to L. J. Q. R. 94; 3 B. & E. 014; 7 Jur. (NS.) 411; 3 L. 

T. 809.
• L. H. 2 C. P. 681: 30 L. J. C. P. 320 ; 17 L. T. 65.
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session, disbursements for advertising allowance for appraiser Judgment, 
and commission to the bailiff, that $30 would not he an xvvtmore, J. 
excessive estimate to cover possible expenses of distress.
Therefore if the bailiff had distrained goods with a view of 
having possibly to raise $120 from the sale of them he would 
not have been very far astray. No doubt if the value put 
on the property distrained by the plaintiff is correct, the 
distress was excessive because he values the property at 
$455, and to seize that amount of property to realize about 
$120 would be outrageous. Rut I am satisfied that the plain­
tiff’s valuation of some of this property is greatly exagger­
ated, especially when we consider that if the rent was not 
paid the usual way of realizing it is to sell the goods by 
auction. The question is not what the goods were worth 
to the plaintiff, but what, allowing for the state of the mar­
ket would they likely fetch at a fair auction sale. At any 
rate, that would be one fair way of estimating their value 
when seized under a distress for rent. There were three 
other witnesses called as to the value of these articles, namely,
Dunn. Hamilton and Ranks, and T have no reason to sup­
pose that they were otherwise than independent witnesses.
Dunn valued the property on two occasions, the first time 
shortly after the seizure, and the second time with Hamilton, 
a month and upwards afterwards. Dunn and Hamilton 
made a very materially different valuation on some of the 
property from what Dunn did the first time he valued. They 
valued everything except thoroughbred pigs at much less.
As to the writing desk and Banner waggon, that is accounted 
for because Dunn stated that these articles were not in the 
same condition when he and Hamilton valued them, that 
they were in when he first valued them, some veneering had 
in the meanwhile been knocked off the desk and some of the 
spokes of a wheel of the waggon had been knocked out and 
the wheel considerably knocked about. I am of opinion 
that in deciding this question of excessive distress the de­
fendants must be bound by the value of the article when 
the bailiff seized, not the value a month afterwards when 
they had become damages, because we are inquiring into his 
acts at the time of the seizure, not afterwards.

VOL. III. T. L. REPTS.—15.
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■Tmlgiiifiit. j will, therefore, in order to get at tlie question of whether 
Wetmoie. .1 there was an excessive distress accept as a starting point 

Dunn's valuation of these articles on the first occasion, as I 
have no other means of arriving at it in view of the condi­
tion they were then in, except the plaintiff’s valuation, which 
as 1 have before stated is exaggerated. I do not consider 
either Dunn or Hamilton very competent to form an opinion 
as to the value of the piano. The other articles valued by 
Dunn and Hamilton in May were in the same condition that 
they were in when seized, at least, I assume they were, 
as there is no evidence to show they were not. 1 therefore 
with the same object accept their valuation of these articles. 
1 take Hamilton's valuation of three common pigs, and 
Bank’s valuation of the piano, with respect to which I believe 
him competent to form an opinion.

In this way I find that these articles would probably 
fetch at a fair auction sale as follows :—

The writing desk, $30 ; piano, $50 ; pony, $20 ; $100 00
Banner waggon, $30 ; ? thoroughbred pigs, $45 ;
3 common pigs, $30 ................................................ 105 00

$205 00

That would be $85 more than the $120, which I have held 
the bailiff might fairly consider that it might be necessary 
to raise and which he was justified in distraining for. It is 
laid down in Woodfall Landlord and Tenant (13th ed.) 464, 
that the goods distrained must not be “ excessive in quantity 
and value : i.e., much beyond what is necessary to satisfy the 
actual arrears of rent.” It is laid down in Roden v. Ryton,7 
“ that a party seizing under distress is hound only not to 
take what is manifestly excessive.” In Roscoes’ Nm Vrius 
(15th ed.) 821, it is laid down that “ when a landlord is 
about to make a distress lie is not hound to calculate very 
nicely the value of the property seized, but he must take care 
that some proportion is kept between that and the sum for 
which he is entitled to take.” Where a person is pursuing 
a remedy provided by law for the recovery of his rights, I am 
not disposed to hold him liable for an error in judgment 
unless the error is a gross one. And although 1 am free

*6 C. It. 427; 18 L. .7. C. P. 1 ; 12 Jur. 921.
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to confess that the bailiff in this vase trod pretty closely upon 
the border line, I am not prepared to say that his seizure was 
so manifestly excessive that I ought to hold him and his 
principal liable for an excessive distress.

While I have taken the figures I have mentioned as a 
starting point, I am of opinion that the bailiff might reason­
ably allow something for the scarcity of cash proved to ex­
ist, the accidents which prevail even at the best auction sales 
and conclude that some of the articles would not even realize 
what 1 have set down. It is quite possible in view of the 
testimony that a purchaser might not have been found for 
the pianô at all, and, if 60, a very little deduction from the 
value of the other articles would leave a very small margin. 
1 think a bailiff is justified in seizing sufficient to make the 
realization of the amount of rent and expenses certain, while 
at the same time he must be careful not to take what is 
manifestly more than sufficient. I have therefore, although 
I must say with considerable hesitation arrived at the con­
clusion that the distress was not excessive and find for the 
defendants on the issues arising out of that branch of the 
plaintiff’s claim. On this point I would also refer to 77ms- 
Hmon v. Lawrence*

Judgment for defendants with costs.

SMITH v. CLINK.

Hills of Exchange—Order for payment—Necessity for giving notice 
of dishonour of Validity of verbal agreement to give a reasonable 
time for payment.

Defendant being indebted to plaintiff, gave to the plaintiff at bis 
request on account, an order for $31.50 on one Thompson payable 
io plaintiff or order on the understanding that the plaintiff would 
give the defendant a “ reasonable time " to pay the balance of his 
indebtedness. The plaintiff duly presented the order to Thompson, 
who refused to accept for more than $20.00, claiming that was 
nil he owed the defendant. The plantiff thereupon, without 
returning the order or giving any notice of dishonour, issued a 
writ for the full amount of his claim.

Held, that notice of dishonour was necessary to support the action 
Quoad the amount represented by the order.

Held, further, that a promise to give a ‘‘ reasonable time ” for 
payment is not too indefinite.

Held, further, that the agreement to give the defendant a reasonable 
time was a binding agreement, under the circumstances.

[ Wetmork, J„ Dec. 16. 1893.

Judgment. 
Wetmore, J.

V. C. K. 58.
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Slaloment.

Argument.

Judgment.
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This was an action for goods sold and delivered and 
money lent. The facts are sufficiently stated above.

F. F. Forbes, for plaintiff.
D. If. Cole, for defendant.

Wet more, J. T am of opinion that quoad the amount 
represented by this order the plaintiff ought to have given 
notice of dishonour before he commenced the action. In the 
first place the defendant was entitled to have the order pre­
sented because the Thompsons being indebted to him in the 
amount of the order were bound as between him and them 
to accept or pay it.1 And when the order was not paid or 
accepted the defendant was entitled to notice of dishonour.2 
The consequences of not giving notice of dishonour are that 
the drawer in this case would be discharged not only from 
liability on the bill itself, but on the consideration for which 
the bill was given. See Ryles on Bills, 15th ed., 239, 14th 
ed., 241, and The Bills of Exchange Act, sec. 48. In Smith 
v. Mercer* the plaintiffs sold to the defendants goods to be 
paid for by cash or “ approved bankers bills.” The defend­
ants paid by an u approved bankers bill,” they were not par­
ties to this bill however. This bill was dishonoured, the de­
fendants received no notice of dishonour. An action being 
brought against the defendants for the price of the goods it 
was held that they were discharged because they had not 
received notice of dishonour. Bramwell. B., in giving judg­
ment in that case says: “They (meaning the defendants) 
are liable in the same manner and with the same incidents 
as if they had been called on as they might have been to in­
dorse the bill. But they are not liable otherwise and there­
fore not liable without a notice of dishonour being given to 
them.” It was urged that the bringing the suit was a suffi­
cient notice on dishonour. I think not. I think the defend­
ant was until he received notice of dishonour entitled 
to believe that his order would be honoured. The 
moment he received the notice of dishonour he might

' “ The Hills of Exchange Act,” 53 Viet. C. 33, a. 45, and a. 46. 
e.-a. (b).

* Ibid, a. 48.
1 <18671 L. U. 3 Ex. 51 ; 37 L. J. Ex. 24; 17 L. T. (N.S.) 317.
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take steps promptly to take up the order and so avoid being Judgment, 
saddled with costs. It would be exceedingly unfair I think Wmi.m, J. 
under such circumstances to saddle an entirely innocent and 
unsuspecting drawer of a bill, such as the defendant was, 
with costs in this way. I think the action was brought too 
soon and the defendant is entitled to lie credited with the 
amount of such order. This, however, would still leave a 
balance due to the plaintiff.

It was claimed however that the plaintiff was too precipi­
tate in bringing his action as to the whole amount, because 
there was a binding agreement on his part not to sue until 
the expiration of a reasonable time. Two questions are 
raised here: First. Whether a promise to give a reasonable 
time was not too indefinite? Second. Whether the promise 
was not nudum pactum as being without consideration? As 
to the first question : In Oldershaw v. King.' a promise to 
guarantee the debt of a third person made in consideration of 
the creditor forbearing to press the debtor for immediate 
payment was held to be a sufficient considei ation for the 
promise to guarantee and that the promise to forbear was a 
promise to forbear for a reasonable time. See also Allianct 
Hank v. Broom.’

1, therefore, am of opinion under these authorities that 
the promise of forbearance was not too indefinite. I am also 
of opinion that the promise was not nudum pactum. I do 
not pretend to hold that a promise made in consideration 
of the payment of part of a debt to forbear suing for the bal­
ance would not be nudum pactum provided that there is no 
dispute as to the claim, for in that case the debtor would 
only do what he is bound to do anyway. But when the pro­
mise is made in consideration of the debtor giving a security 
such as that in question, a negotiable security, although for 
part of the debt, I think the consideration is sufficient. The 
defendant was not hound to give the document which would 
make the third party liable. In Bradford v. Obrien,’ Rob­
inson. O.J., lays it down : “ If the plaintiff in order to obtain

I
* (1887) 27 L. J. Ex. 120; 2 H. & N. 817: 3 Jar. (N.8.) 1182;

8 W R 783.
. ‘ (1864 ) 34 I,. J. Ob. 286 ; 2 Dr. ft Sm. 289 ; B N. R. 69: 10
Jar. (N.S.) 1121: 11 L. T. 322; 13 W. R. 127.

'6 U. C. Q. B. 417,
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.Tudgmeiii. 

Wetmore, .1.

Statement.

Argument.

•I udgment.

tlie defendant’s promise, parted with anything that was of 
value to himself, that would constitute a valid consideration 
“ though the thing so given up would be of no legal value 
in the defendant’s hands.” Here the defendant in order 
to obtain the plaintiff’s promise parted with his claim against 
the Thompsons, something which was clearly of value to him 
and which no doubt would have been of value to the plain­
tiff if the Thompsons had accepted the order. ] am therefore 
of opinion that this action was brought too soon.

Judgment for defendant with costs.

FARRELL v. WILTON.

Infant—Adoption—Parent's right to custody—Liability of parent 
for maintenance.

Ifcld, that a father, who has given his child to another to adopt 
and rear, has, notwithstanding, the right to retake the custody of 
the child at any time.

Held, further, that a father so retaking his child is liable for mainten­
ance during such period of adoption only by virtue of a contract 
express or implied.

[Wetmore. J., Dec. 16. 1893.

Thin was an action brought for the board, clothing and 
maintenance by plaintiff of Rubina Wilton, an infant 
daughter of the defendant, from March, 1888, to December 
30th, 180?. The facts sufficiently appear from the judg­
ment.

W. White. Q.C.. for plaintiff.
If. A. J. Macdongatl, for defendant.

* Wetmore, J.—In the fall of 1887, the defendant’s wife 
and the mother of Rubina died. Previous to Mrs. Wilton’s 
death the child bad been staying with the Farrells for some 
eight or ten months or more, but before the mother died 
she had been brought home. After the mother’s death the 
defendant proposed to give the child to the Farrells to bring 
up, and he made that proposition to the plaintiff who asked
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him for writings on the matter, but the defendant refused to -fudgim-nt. 
give writings stating that his word was as good as writings, WHinore.J. 
and that lie would never ask her back. TTpon this under­
standing the child was brought to the Farrells’ in March,
1888, and was accepted by them under such understanding.
T find that the Farrells treated the child well, clothed and 
fed her properly according to their station in life, that they 
became much attached to her and she became attached to 
them ; that there was nothing in their treatment of her
sufficient to cause the defendant to take her away. How­
ever. on the 30th December, 1892, the defendant took the 
child to his own home on the pretence that he wanted her 
there to spend New Year, and she never was brought back 
again.

Now the question is, can the plaintiff under these cirenm 
stances recover from the defendant for the board, clothing 
and maintenance of the child from March, 1888 to Decem­
ber 80th, 1898?

I have searched the books in vain for a case where an 
action has been maintained under similar circumstances. In 
the first place it is clear beyond all question that the de­
fendant had the right to revoke the authority he gave with 
respect to the custody of the child, at any moment. See 
The Queen v. Harnariioand Barnanlo v. McHugh.2

It is quite clear that if the defendant had demanded pos­
session of his daughter from the Farrells, and they had re­
fused to grant it, on application to the Court a writ of 
habeas corpus would have issued to compel them to do so 
and it would he no answer that the Farrells claimed to be 
reimbursed the expenses they had been at for her board 
or would the execution of the writ have been delayed until 
such had been paid. The defendant was therefore justified 
in law in taking his child away from and in omitting to 
bring her bac k to the plaintiff.

In Urmston v. Newcomen8 the majority of the Court 
held that the general question as to the father’s liability did

1 (1K80) 68 L. J. Q. R. 663 : 23 Q. R. D. 306; 01 L. T. 647:
37 W. R. 780 : 54 J. V. 132.

*(1801) 01 L. J. Q. R. 721: (1801) A. C. 388; 05 L. T. 423;
40 W. R. 07: 55 J. P. 028.

'4 A. & E. SOI); 0 X. A M. 454: 5 L. J. K. R. 175.
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Judgment. not arise because to quote the language of Denman. C.J., 
Wetuiore,j at page 908, “In order that the law should imply n lia­

bility in the father to repay another for supporting his child 
it is absolutely necessary that the desertion of the child by the 
father should be proved.” Patterson, J., at page 910, says, 
“ It is immaterial whether the letter of September 27th con­
stituted a binding contract on the plaintiff. It is enough if it 
induced the defendant to part with the child so as to negative 
the presumption of a contract by him.” In Seaborne v. Maddy,4 
Parker, B., in charging the jury says: “No one is hound 
to pay another for maintaining his children either legitimate 
or illegitimate, except he has entered into some contract 
to do so. Everyone is to maintain his own children as he 
himself shall think proper and it requires a contract to en­
able another person to do so and charge him for it in an ac­
tion.” In Shelton v.. Springett,6 Jarvis, C.J., lays it down : 
“ It is well settled that a father is not without some contract 
express or implied liable for necessaries supplied to his son.” 
The only question then under the authorities I have to de­
cide is : was there any contract by which the defendant bound 
himself to pay the plaintiff for the maintenance of the 
child ? It is manifest that there was no express promise 
or contract to do so. Was there an implied contract then, 
if there was, when did it arise? There was no such im­
plied contract when the defendant gave the child to the 
plaintiff, the. circumstances entirely rebutted any such impli­
cation. The plaintiff took her with the intention of board­
ing, clothing and maintaining her without charging the 
defendant anything, and the defendant gave her to the Far­
rells under that understanding. Did the implication of a 
promise to pay arise when he took her away ? The law is 
that he was at liberty to revoke his consent and take her 
away at any time. The plaintiff must he presumed to know 
the law. How then, could the defendant doing an act 
which he had a right to do, and which the plaintiff must he 
presumed to know he had a right to do when they took the 
child raise an implied assumpsit or promise having relation 
hack to the time when they so took the child and beating 
down the understanding which was then the other way. I

♦ft (. & P. 4ft7.
•11 C. II. 4f)2.
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cannot understand on what principle of law 1 can so hold 
that. Admitting that the defendant acted in bad faith, if 
you choose, lie was acting strictly within his legal rights. 
Certainly no action could have been brought against him 
for damages for his breach of contract in taking the child 
away. If not, I cannot see how in substance the same end 
can be obtained by bringing an action for maintenance. 
It seems to me too, that it would be very idle to say to a 
parent in poor circumstances : Notwithstanding that you 
have contracted to give up your child to another never to 
ask or take her back again, still you are at liberty to take her 
back, the law regards the parent’s rights and the ties of 
domestic relations of this nature too strongly to say that 
you are not at liberty to do so; yet if you do take her back, 
you will be liable to be mulcted in a large sum for her main­
tenance. No man in moderate circumstances would dare to 
assert his legal rights for it would be ruinous. In this case 
for instance over $1,000 are claimed; that if allowed would 
almost ruin the defendant, I should judge. I am of opinion 
that the plaintiff being presumed to know the law must he 
presumed to have taken the child under the understanding 
that he would maintain her at his expense, running the risk 
that the plaintiff might revoke his consent and if he did he 
would have to remedy. I must find for the defendant.

Judgment for defendant with costs.

HAMILTON v. WILKINSON.

Practice—Rettityj down for trial—Venue.

In setting n cause down for trial the situation of the parties and 
the peeuliar circumstances of each case should be considered and 
the ease set down for the most convenient place and time.

f Wrtmobf., J., June 8. 189.^

Application to set dowrn for trial.

F. L. GwilHm, for plaintiff.
Bertram Tennyson, Q.C., for defendant.

J udgmunt. 

Wetmove, J.

Statement.

Argument.
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.Tiulgment. Wet more, J.—1This is nn application on behalf of the
plaintiff to set the cause down for trial at the sittings to be 
held at Moosomin on the 8th January instant. It is opposed 
on three grounds, one of which is flint the cause of action 
arose near Estevan. That in itself does not strike me as a 
good reason for directing the trial to take place there. Ac­
cording to the old practice in England the plaintiff had the 
right to lay his venue in transitory actions where he pleased, 
and that meant that he had the right to choose where the 
trial should take place. That right however was subject 
to the defendant’s right to take out a rule to have the venue 
changed to the place where the cause of action arose upon 
an affidavit setting forth that the cause of action arose in 
such place and not elsewhere. This rule went as a matter 
of course, and was what was called in the old practice a 
side-liar rule. The rule provided however that the venue 
might he brought hack to the place where it was originally 
laid, upon the plaintiff filing counsel’s hand to give evidence 
of some material matter happening outside the place to 
which the venue was changed by the defendant’s rule and if 
such counsel’s hand were filed and the plaintiff failed on the 
trial to give evidence of such material fact happening or 
incurring outside of such place the plaintiff was nonsuited. 
Of course it was open to either party to apply to change 
the venue upon special grounds, as, for instance, it being very 
much less expensive and very much more convenient to 
try it at a particular place. This practice has been aban­
doned in England and now the plaintiff has the right to lay 
his venue or fix the place of trial where he pleases. The 
place so fixed however may he changed, hut the plaintiff 
will only he deprived of his right upon the defendant showing 
a “ manifest preponderance of convenience ” in trying it else­
where: 1 Archbold Q. B. Practice (14th ed.) r>89. And 
he would he deprived of it if it were shewn that the trial at 
the place fixed would he attended with very great additional 
expense: lb. 590. In the North-West Territories we have 
not the divisions of counties as they have in England and in 
Eastern Canada. The plaintiff, therefore, cannot fix a venue 
as is done there, either by setting it forth in his pleading or 
by giving notice to the defendant, and consequently the 
Ordinance provides that when a cause is at issue the plaintiff
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may apply to a Judge to fix a place of trial, which the Judge Ju‘^™out 
may do either by directing it to lx1 set down for a regular Wetmore,.1 
sittings or appoint a special Court with a time and place of 
trial. And in my opinion the intention of the Legislature 
is that the Judge shall take into consideration the situation 
of the parties to the cause and fix the place of trial at the 
most convenient place. I may say now as regular sittings 
are established all over the judicial district T would not be 
disposed to appoint a special Court to try a civil action 
(except a small debt case) unless under special circum­
stances, but would appoint the trial to take place at some one 
of the regular sittings. In exercising this authority the 
Judge ought to he governed by a variety of considerations.
In the first place, T think in view of the immense extent of 
this country and the great distances, he ought not to allow a 
plaintiff arbitrarily to select a place for trial which would 
he convenient for neither party, as for instance, if a plaintiff 
residing here witli his witnesses and a defendant residing in 
Carnduff with his witnesses, the plaintiff ought not to be 
allowed to have the trial fixed for Saltcoats or even for White- 
wood or Grenfell. In such case the place of trial should be 
either Moosomin or Carnduff. Neither should the place of 
trial be fixed so as to suit the convenience of advocates and 
to the inconvenience of parties and witnesses. On the other 
hand, if the matter of convenience and expense are about 
evenly balanced 1 should say that the plaintiffs wish as to 
the place of trial should prevail. If, however, the preponder­
ance of convenience is decidedly on the side of the defendant 
his wish should prevail. And in saying this I am not dis­
posed to weigh the question in very nice scales, and I would 
be disposed to take other matters into consideration also. In 
fact I am rather inclined to think that each case should 
stand on its own merits, ami that no hard and fast rule 
should he laid down.

The defendant in this case also opposes this applica­
tion on the ground that the preponderance of conveni­
ence is in favour of trying the cause at Estevan, as he 
has two witnesses, himself and one Blanks, who both reside 
at Estevan. The plaintiff’s affidavit does not ^disclose how 
many witnesses he has or where they reside, although I 
understood Mr. Gwillim, who appeared for him, to state that
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,,udK... . the plaintiff was the only witness for himself. If so, I am
Wetmore, .1. inclined to think that the balance of convenience is rather 

in favour of trying it at Este van. It is true that the difference 
is only one witness, and that certainly is not much. But the 
advocate for the plaintiff is Crown Prosecutor, and almost 
invariably has to attend these outlying sittings, whereas if 
the defendants wish to bring their own counsel from Cam- 
duff, and the trial is fixed here, they must bring him up 
specially and at very great expense. And moreover as the 
cause of action arose at Este van it may be necessary as the 
trial progresses to call some other witnesses unexpectedly, who 
would likely be found there. I do not wish it to be under­
stood that any one of the grounds stated would in itself be 
considered sufficient to deprive the plaintiff of the privilege 
of having his case tried at Moosomin, but I think taking the 
three facts together the balance of convenience is in favour 
of Estevan. However, ap^rt from that, the defendant’s third 
objection must prevail, the plaintiff under all the circum­
stances has delayed too long in taking steps to have this cause 
set down for the next Moosomin sittings. This cause was at 
issue on the 20th March. Nevertheless, no steps are taken 
to have it set down until the 20th December, when notice of 
motion is served on the agent of the defendants’ advocate 
here for the 26th. Now that would have been ample time in 
which to make the application if the advocates and the par­
ties lived near here. But the plaintiff’s advocate ought to 
have considered that the advocate of the defendant lives a 
long distance from here, that the mails only go to where he 
lives, three times a week, and that it takes at least two days 
for a letter to reach him from here, and that it would be 
reasonable that the agent would have to correspond with his 
principal. It is true that if the agent had mailed a letter 
to Mr. Elmore on the 20th it would have reached him, bar­
ring accidents, on the 22nd, but he did not write until 
the 21st, the day after he was served. Now, while the agent 
must exercise diligence I am not disposed to say that he was 
guilty of neglect in waiting until the next day, or that he did 
not act with reasonable promptness. I do not know what 
pressure of business he might have had or what time of the 
day he was served. A letter mailed here on the 21st would 
not leave until the 22nd, and would not reach Carnduff until
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the 25th, Christmas day, and consequently Mr. Elmore did -luiiinnent. 
not get it until the 26th, Tuesday ; on that day the mail wvtmure, J. 
leaves Camduff for here, and unless Mr. Elmore could prepare 
his affidavit to catch that mail, he could not get one before, 
nor hy the ordinary course by any possibility before Satur­
day morning, December 30th, exercising reasonable prompt­
ness : it is just what he did do, and he presents a state of facts 
which certainly, to say the least, requires consideration be­
fore I could comply with the plaintiffs application. The 
next day was Tuesday, and the next day New Year’s day. 1 
was not able to give the matter the consideration it deserved 
before the 2nd January, and certainly will not now in view 
of the fact that the defendant has to issue subpoena to Este- 
van and get a, witness from there, order the cause to be set 
down for the Moosomin sittings opening next Monday. A 
letter written Mr. Elmore to-day would reach him Friday; he 
could not possibly get a subpoena to Estevan before Monday, 
and the witness could not get here before Thursday morn­
ing, the 11th. Of course, if the defendant’s advocate had 
been guilty of laches I might compel them to use the wires, 
but he has not been guilty of laches, he has acted with 
promptness, and under the circumstances 1 will not rush him 
on to trial. If people will put things off to the last moment 
they will sometimes find that they will experience difficulties.
If the parties will consent to have the trial set down for the 
next sittings at Estevan I will order it. If not, I will dis­
miss this application. The costs of each party in any event 
to lie costs in the cause.

Order accordingly.

JOHNSTON v. KEENAN.

Matter and serrant — Infant — Wages — Counterclaim — Un­
conscionable agreement.

A hiring at $0.00 per month “ for the herding season ” entitles the 
servant to payment of wages at the end of each month, and the 
servant's subsequent desertion of the master does not forfeit the 
servant’s right to such wages.

An agreement on the part of an infant to pay for any sheep lost 
«luring the herding of same hy the infant is unconscionable and 
cannot he enforced.

[Wetmohe, J., Jan. SO. 189-J.
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Action by an infant for wages against his master. The 
facts appear in the judgment.

1). 11. Cole, for plaintiff.
F. F. Forbes, for defendant.

Wet more, J. :—This was an action brought to recover a 
balance of less than $100 claimed to lie due for wages. The 
plaint iff is an infant. He commenced to work for the de­
fendant on the 4th April, and continued to work for him 
until the 15th October, when he left. This is not disputed. 
It is also proved and not disputed that he was to lie paid 
$0 a month. But the defendant swore that the plaintiff was 
engaged at $0 a month for the herding season which, accord­
ing to the testimony, ended when the snow liecame so deep 
that the sheep could not get through it to graze. The plain­
tiff left the defendant’s employment without justification be­
fore the herding season was over, and the defendant contends 
that he is, therefore, not entitled to recover anv wages. The 
plaintiff on the other hand swore that no time was mentioned 
in the bargain during which he was to stay, that he was just 
hired at $0 a month. It is not necessary for me to determine 
this question of fact which is so in dispute, because under 
either state of facts the plaintiff is entitled to recover for 
six months wages, down to the 4th October, and cannot re­
cover for the broken portion of the month, from the 4th to 
15th October. If the plaintiff is correct this was a hiring 
from month to month and the plaintiff could have left at the 
expiration of any month and recovered his wages down to 
the time he so left. This was not disputed. Tf the defend 
ant was right a periodical payment of wages accrued due at 
the end of each month, and the plaintiff could have main 
tained an action therefor, and that right would not be lost 
by the plaintiff’s subsequent desertion or abandonment of his 
contract: Chittp on Contract (11th ed.) 530. Roscoe N. /'. 
(15th ed.) 464. Smith's Master and Serrant (Blackstone 
ed.). See Taylor v. Laird,' and Rut Ion v. Thompson.7

1 1 H. A X. 200 : 23 L. J. Ex. 32ft.
* L. R. 4 <\ 1\ 330 ; 38 L. J. C. P. 225 ; 20 L. T. 508: 17 

W. R. 1009.
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The defendant has counterclaimed or set off a claim, 
among other things for the loss of some sheep and lambs. 
The defendant does not set up in his pleading that these 
animals were lost through the negligence of the plaintiff, nor 
did his counsel contend at the trial that they were lost 
through the plaintiff’s negligence. But the defendant swore 
that it was agreed between him and the plaintiff that the 
plaintiff would pay for any sheep that were lost during the 
herding. The plaintiff denied that any such agreement was 
made. It is not necessary for me to determine this question 
of fact either, because if the plaintiff is right of course he is 
not liable as contractor, hut if the defendant is right he can 
not hold the plaintiff responsible under such an agreement. 
11 would lie an utterly unconscionable agreement, it is simply 
an agreement to insure the defendant’s property against not 
"lily the plaintiff’s negligence hut against pure accident, and 
no such agreement will he enforced against an infant, because 
it is inequitable. See Chitty on Contracts, 143, and 1 Story’s 
Equity Jurisprttilence (13th ed.) 24fi. 1 have less hesitation 
in ruling in this way liecause, when the plaintiff first bar­
gained with the defendant for the hiring no such terms as 
these were mentioned, the plaintiff before concluding the 
bargain went to his home, I assume to consult his father, 
and it was only after his return, according to the defendant, 
that this provision was urged. The other items of the de­
fendant’s set off are included in the $8 credit given by the 
plaintiff, which he fully explained. T, therefore, allow the
plaintiff six months wages at $9 a month.....................$54 00

Deduct the credit ....................................................... 8 00
And I order judgment for the plaintiff for $46 and costa.

Judgment. 

Wetmore, J.

Judgment for plaintiff.
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ADAMS et AL. v. HUTCHINGS et al. (No. 3).

The judgment pronounced after trial* reserved “ all further directions 
that may be necessary.” Relying on this, the defendant some six 
months after judgment was pronounced applied for further con­
sideration, the matter so to he considered being certain costs 
and expenses of the defendant’s bailiff for keeping possession of 
the property in dispute after service of an interim injunction 
order and before the appointment of a receiver. The request for 
such further consideration was made and the proceedings therefor 
taken according to the English practice in the Chancery Division.

//e/d, (1) That such practice was correct.
(2) That a reservation of further directions does not entitle a party 

to move for further consideration.
(3) That, in any event, the Court will not take into consideration 

at a further hearing any matter which was not raised by the 
pleadings, and which should have been brought under the notice 
of the Court at the trial.

I Wktmore, J., April 21, 1894.

statement. This was an application for further consideration in 
alleged pursuance of the judgment1 pronounced on the 30th 
October, 1893, after trial. The defendant Hutchings moved 
to set the cause down for further consideration, and he took 
the steps required by the practice in England in the Chancery 
Division for so doing, that is, he requested the clerk to so 
set it down, and he gave notice to the plaintiffs’ advocate that 
it was so set down. When the matter came up Hutchings’ 
advocate stated that the application was for the purpose of 
obtaining the costs and expenses of Hutchings’ bailiff for 
keeping possession of and taking care of the property in dis­
pute from the time of the service of the interim injunction 
order herein until the receiver took possession.

Argument. IV. White, Q.C., for the defendant.
F. F. Forbes, for the plaintiff, contra.

Judgment. Wet more, J. :—I am of opinion that if Hutchings is or 
ever was in a position to recover these costs (and with respect 
to that I express no opinion) he could only do so by way of 
damages and not as costs in the cause. The plaintiff’s advo­
cate took several objections to this proceeding, only two of 
which it will be necessary to refer to, viz. : 1st. That neither 
the request to have the cause set down or the notice to him

1 For text of judgment see ante p. 206.
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specified the nature of the further consideration required. Judgment. 
2nd. That all matters in diftercnce in this suit were res Wetroœe, J. 
adjudicatae by my judgment of the 30th October and the 
decree thereupon. That the question as to the right to re­
cover these costs should have been raised at the hearing, and 
chat not having been done it could not be raised now.

So far as 1 can find, Hutchings’ advocate was correct both 
in the form of request to have the cause set down and in the 
form of notice he gave to the plaintiffs’ advocate. But when 
my attention was drawn to it, it struck me that it surely 
would be a very extraordinary proceeding if a party could by 
an application of this sort without specifying what he was 
going to ask, bring the other party before the Court and 
possibly spring something on him that he never for a moment 
contemplated. Then my attention was drawn to Order 
XXXVI., r. 21, of the English Rules, which prescribes that 
“ When any cause or matter in the Chancery Division shall 
have been adjourned for further consideration the same may, 
after the expiration of eight days and within fourteen days 
rom the filing of the chief clerk’s certificate be set down 

. . . for further consideration.” Of course this involves
the inquiry, what is meant by “ the Chief Clerk’s Certifi­
cate ?” And when or under what circumstances is a cause 
set down for further consideration ? On looking into the 
practice in England I find that where a matter has been heard 
before a Judge and lie is not in a position to make a final 
decree until some account is taken or inquiry made, he ad­
journs the cause for further consideration, and in the mean­
while his chief clerk is directed to take the account or make 
the inquiry, and when this is done he files a certificate thereof 
and thereupon if this certificate or report is not excepted to 
the party wishing to move has the cause set down for further 
consideration and gives notice thereof to the opposite party, 
and that is all that is required. It is not necessary to state 
what relief he is going to apply for, because he is going on the 
clerk*! certificate to apply for the relief that he has prayed for 
by his pleading. See Daniel Ch. Pr. (6th ed.), pages 958, 959 
and 1140. But my judgment of the 30th October was final;
I directed no accounts or inquiries and therefore I could not 
have adjourned for further consideration and did not do so.

VOL. III. T. L. REPTB.—16.
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JiHlgm.iu. j( true that I reserved all further directions that may be 
Wtttuiore,.1. necessary, but that must be limited to such directions as may 

be necessary to carry out my decree, and which I think for 
instance would include the plaintiffs* application for the 
costs of the further examination of Hutchings in Winnipeg, 
which was incidental to the matters I decided.

But moreover the claim which Hutchings is now seeking 
to recover was not brought under my notice at the trial, it 
was not set up by his pleading. 1 find it laid down in Daniel 
Ch, Dr., 1163, as follows : “ The Court will not take any 
matters into consideration at the further hearing which were 
in issue at the first hearing, but were not then decided, put 
into a train of investigation or reserved ; such matters being 
considered as abandoned, or in such a state as to not entitle 
the plaintiff to any order on them.” .4 fortiori I cannot now 
hv this proceeding hold the plaintiff liable for a claim for 
damages at any rate which was never in any way brought 
under my notice at the hearing, and which was not in issue. 
Hutchings it seems to me is altogether wrong in this applica­
tion, and this application must be dismissed, and ns he has 
put the plaintiffs to the expenses of coming here to no purpose 
it must be dismissed with costs.

Application dismissed with costs.

STEVENS v. KEENAN.

Practice—Set off and counterclaim.

Held, a claim sounding in «lamages and arising out of the contract 
sued ou by the plaintiff is properly matter of net-off and not of 
counterclaim.

[ Wetmore, J., May 16, 189-J.

statement Application by plaintiff to strike out a portion of the 
defence as embarrassing.

Argument. F. F. Forbes, for plaintiff. 
II. Tennyson, Q.C., contra.
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Wktmoke, .1. :—This action was brouglit by the plaintiffs Ju,l£^'nt* 
to enforce a lien or charge which they claim to have on the Wftmore, J. 
defendant's land by virtue of an agreement signed by him 
under seal for the sale to him of a traction engine and ap­
purtenances.

Paragraph 2 of the defence sets up that the defendant is 
entitled to a set off of $21*2 under circumstances which may 
be stated shortly as follows: Under the agreement, rhe plain­
tiff relies on, the defendant was to get a new engine, but it 
was subsequently agreed that a second-hand one should be 
supplied and the defendant allowed $200 on the purchase 
price, and the defendant did not get a set of wood grates, 
part of the engine, for which he claims $12. It was urged 
that this is not a matter of defence, but is a matter of 
counterclaim. Unquestionably there is a distinction between 
matter of counterclaim and matter of set off—all the books 
establish that. But 1 am of opinion that this is properly 
matter of set off and not of counterclaim. The amount 
claimed is damages arising out of the contract on which the 
plaintiffs claim, and it is laid down in Young v. Kitchin1 
that in such case the defendant should not counterclaim, but 
claim to set off. Young v. Kitchin1 is cited with approval 
by Lord Hobhouse in delivering the judgment of the Judicial 
Committee in Gov. of Newfoundland v. Newfoundland Rail­
way Company.2

Possibly this set off may not strictly lie pleaded in form ; 
for instance, it omits the formal heading “ Set off,” but that 
does not appear to be fatal: Lees v. Patterson.3 The de­
fendant has complied with Order XXL, Rule 10, by stating 
specifically that he relies upon the matters therein alleged 
by way of set off, and so far as anything has been brought to 
my attention is concerned he has substantially complied with 
the rules of practice. I, therefore, hold paragraph 2, to he 
unobjectionable.

Application dismissed.

3 Ex. D. 127 ; 47 L. J. Ex. 579 ; 20 W. R. 403.
? 13 A. C. 199: 57 L. J. P. C. 36 : 58 L. T. 285.
’7 Ch. I) 800 ; 47 L. J. Ch. 010; 38 L. T. 451 ; 20 W. It. 399.
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Statement.

Argument,

.1 mlgment.

HUNT v. WARREN.

Sale of goods—Appropriation of to the contract—Destruction of goods.

The defendant bargained with the plaintiff to put up in stack for 
the defendant twenty-five tons of prairie hay. After the hay was 
put up the defendant paid plaintiff $10.00 on account, and defend­
ant wrote out and plaintiff signed the following receipt :—

Sept. 30th, 'to.

“ Received of 11. C. Warreu the sum of ten dollars ($10) as part 
payment for twenty-five tons of hay bought by him from me this 
summer. 1 agree to fireguard and fence it, making it free from 
all danger until (1. (.'. Warren shall have drawn it to bis farm 
next winter, when G. (J. Warren is to pay me the balance, viz., 
forty-two dollars.

“E. J. Hunt."
Held, that the right of property in the hay had become vested in the 

defendant, and that the plaintiff could recover the purchase price 
notwithstanding that the hay was burned before delivery.

I
rWETHORE, J., June 2, J894.

This was an action for goods sold. The facts appear 
sufficiently from the head-note and from the judgment.

F. F. Forbes, for plaintiff.
W. White, Q.C., for defendant.

Wetmore, J..—It is claimed that the receipt must be 
looked upon as the sole and only bargain between the parties 
and that it amounts to a sale of the hay on condition that the 
defendant should fence and fireguard it as therein provided. 
I am of a different opinion. In so far as the bargain for 
the sale of the hay is concerned it is merely a receipt for 
the $10 paid on account (and is so expressed) and extending 
the lime of payment until the winter when the defendant 
would haul it away.

As to the fire-guarding and fencing, it is an agreement 
entered into at its date. And the whole transaction dis­
closed an appropriation by the defendant to himself of the 
specific stack of liny in question. Before the hav was hauled 
away and sometime in the month of September or October 
last it was destroyed by a prairie fire which raged during the 
prevalence of an extraordinarily high wind. The plaintiff 
had previously fenced and fireguarded the stack. The fire-
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guard was about 20 feet from the stack, and was from 18 Judgment.
feet to 20 feet wide. The wind was so strong that the stack Wet re, J.
taught fire on the top when the fire on the ground was from 
70 to 100 feet from the bottom of it. The grass was very 
long in the vicinity.

The plaintiff’s right to recover was disputed on the follow­
ing grounds :—

1st. There was no delivery of the hay.
2nd. The defendant was not to pay for it until he hauled 

it away, and he never hauled it away.
Old. The plaintiff agreed to fireguard it making it free 

from all danger, which he did not do, because :
(а) By reason of the length of the grass he should have 

made a wider fireguard.
(б) He agreed to make it absolutely free from all danger 

which he did not do, as the event proved.
I have very grave doubts whether there was not a delivery 

of the hay to the defendant, that when the plaintiff agreed 
to fence and fireguard it, and did so he became the defend­
ant’s bailee. However, it is not necessary to decide this 
ipiestion because 1 am clear whether there was a delivery to 
him or not, the right of property became vested in the defend­
ant, and in the absence of a stipulation to the contrary the 
plaintiff could have brought an action for the price ; the hay 
was at his risk from the 30th September. In Chi tty on Con­
tracts (11th edition by Russell), 354, it is laid down: “It 
is clear that by the law of England the sale of a specific 
chattel passes the property therein to the vendee without 
delivery, and so it is where the sale is of a specific chattel on 
credit, though the credit may be limited to a definite period, 
for such a sale transfers the property in the goods to the 
vendee giving the vendor a right of action for the price and 
a lien upon the goods if they remain in his possession till the 
price be paid.” In Benjamin on Sales (3rd ed.), 265, I 
find the following. In Simmons v. Swift,' Bayley, J., said:
“ Generally where a bargain is made for the purchase of 
goods and nothing is said about payment or delivery the

j <18261 5 R * C. 857 ; 8 D ft R. 693 : 5 L. J. (0.8.) K. B. 10:
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Judgment, property passes immediately fo as to cast upon ihe purchaser 
Wetmure, .1 all future risk if nothing remains to be done to the goods 

although he cannot take them away without paying the 
price.” So in Dixon v. Yates,2 Park, J., said : “ 1 take it 
to be clear that by the law of England the sale of a specific 
chattel passes the property in it to the vendee without 
delivery . . . When there is a sale of goods generally
no property in them passes till delivery, because until then 
the very goods sold are not ascertained. But when by the 
contract itself the vendor appropriates to the vendee a specific 
chattel and the latter thereby agrees to take that specific 
chattel and to pay the stipulated price the parties are then 
in the same situation as they would be after a delivery of 
goods in pursuance of a general contract. The very ap­
propriation of the chattel is equivalent to delivery by the 
vendor and the assent of the vendee to take the specific 
chattel and to pay the price is equivalent to bis accepting 
possession. The effect of the contract therefore, is to vest 
the property in the bargainee.” The principles so clearly 
stated by these two eminent Judges are the undoubted law at 
the present time. Now I do not pretend to assert that by 
the bargain made in August there was the sale of a specific 
chattel, for that was not the case, the plaintiff was at liberty 
to obtain the bay where be pleased, no specific bay was sold. 
But when the bay bad been gathered and placed in stacks as 
agreed and the defendant notified of that fact, and he 
adopted the act, the same consequence would follow as if there 
had been the sale of a specific chattel.

The evidence is conflicting as to whether the defendant 
was notified that the bay was stacked before the 30th Septem­
ber, but on that day he was most unquestionably notified 
and he then not only adopted the act by acquiescence but be 
treated the property as his own by employing the plaintiff 
to fireguard and fence it, and thereupon the property passed 
to him. Tn Benjamin on Sales (same edition), page 30?, 
it is laid down : “ After an executory contract has been made 
it may be converted into a complete bargain and sale by 
specifying the goods to which the contract is to attach, or in 
legal phrase, by the appropriation of specific goods to the

1 (1833 ) 2 L. J. K. R. 198; 5 R. A Ad. 313: 2 N . A M . 606; 
1 II A W. 564.
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contract; the sale element deficient in n perfect sale is thus 
supplied. The contract has been made in two successive 
stages instead of being completed at one time, but it is none 
the less one contract, namely, a bargain and sale of goods. 
As was said bv TTolroyd, J., in Rhode v. Thwattes,• “ the 
selection of the goods by one party and the adoption of that 
act by the other, converts that which before was a mere agree­
ment to sell, into an actual sale, and the property thereby 
passes.” I am of opinion, therefore, that there is nothing in 
the objection as to the delivery, possibly the action ought not 
to have been “ for goods sold and delivered,” but the words 
“ and delivered” may be treated as surplusage, thus leaving 
the action for goods sold, which would be a proper form of 
action.

As to the second objection, that the defendant was not to 
pay for the hay until he hauled it away ; I am of opinion 
under the authority of Alexander v. Gardner4 and Fragana 
v. Long,B that the property having passed to the defendant 
and he being unable to take it away by reason of its destruc­
tion the plaintiff is entitled to recover. In the first men­
tioned case the plaintiffs agreed to ship to the defendants a 
quantity of butter for which payment was to he made by a 
bill at two months from the date of landing. The butter was 
shipped but was lost on the voyage and never landed. It 
was held that the plaintiffs were entitled to recover the price 
of the butter. In the other ease the plaintiff residing at 
Naples ordered goods from M. at Birmingham to be de­
spatched on insurance being effected ; terms three months 
credit from the time of arrival. M. effected the insurance, 
deelaiing the interest to be in the plaintiff, and marked the 
goods with plaintiff’s initials, they were delivered to the de­
fendant, a ship-owner, to be carried to Naples by whose 
negligence they were damaged. Held, that the property in 
the goods vested in the plaintiff as soon as they left Birming­
ham, that he was liable to pay for them whether they arrived 
or not, and that he was entitled to sue the ship-owner for the 
damage done by his negligence.

* 18-7» U If. & C. 388: 0 D. & R. 203: S L. J (0.8 > K. It. 
IflR ; 30 It. It 363.

M183M 4 L J. P. I\ 223: 1 Ring. N. C. 671 : 1 Scott 281, 
«30: 3 Row!. 146: 1 I lodge* 147.

1 (1823) 4 R. & (' 210: 0 R. & R. 283: 3 !.. J. (0.8. t K R. 177.

•lodgment. 

Wetmore, .1.
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JivigiiMn. As to the liability of the plaintiff arising out of his 
Wetmore,J. agreement to fireguard and feme this hay. I am doubtful 

whether assuming the plaintiff to be liable this is available as 
a defence or whether it is not a matter upon which he would 
he only liable on counterclaim. However the defendant 
has counter-claimed and as Ï have arrived at the conclusion 
that the plaintiff is not liable at all this question is not 
material. As to the contention that the plaintiff should have 
made a wider fireguard under the circumstances; what the 
plaintiff was hound to do under his agreement was to fire­
guard and fence that stack in the same way that a prudent 
and careful man would fireguard and fence his own property 
to preserve it from danger, and in my opinion that is all the 
parties to this agreement contemplated he should do, and 1 
arrive at that conclusion from reading the document itself 
after placing myself in the situation of the parties and con­
sidering thè object that they had in view. Now f am 
not to take judicial notice of what a proper fire guard should 
be. If I were to use my own experience from what T have 
obsvned I should say that this fireguard was wider than 
those that I have usually seen. But the evidence shews that 
this one was from eight to ten feet wider than the usual 
run of fireguards. There was not a particle of evidence that 
the fireguard was not properly made or that it was not of a 
proper width, or that the plaintiff had omitted a single 
precaution that he ought to have taken, beyond the fact that 
the stack took fire. On the other hand the uncontradicted 
testimony was that the fireguard was properly made, and 
that it was wider than they usually are. The evidence shews 
that if he had made the guard fifty feet wider than he did 
it would not have sa\ed the stock. And surely this agree­
ment never contemplated that the plaintiff was hound to pro­
vide against an extraordinary contingency such as arose 
that day the stack was burned. I therefore find that the 
plaintiff fire guarded and fenced this stack in the way that 
prudent and careful man would fire guard and fence his own 
property.

The remarks that I have made on this branch of the 
question are applicable to the other branch of it, namely, 
that he agreed to make it absolutely free from all danger 
that is, the agreement did not contemplate that. But if it
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did and by that is meant that the plaintiff was to fence and 
fireguard it so as to absolutely insure it against all danger 
it would have been practically impossible for him to do so. 
The strongest fence he could have built might not stand 
a stampede of cattle. He might have made a fireguard 
wider than any man’s mind might conceive of and the wind 
might carry a piece of burning brush into the stack in spite 
of all he could do. 1 may say in addition that the price 
he was to get for'this fencing and fircguarding, $2, shews to 
my mind that neither of the parties could ever have con­
templated that he was to build such a fonce or make such a 
fireguard as would be necessary absolutely and beyond all 
possible peradventure to preserve the property as contended 
for by the defendant.

Judgment for plaintiff with costs.

SMITHERS v. HUTCHINGS.

Practice—Review of taxation of costs—Grounds.

Held, on a review of taxation of costa that It Is not necessary to set 
forth in the notice the grounds of the application, nor to lay 
objections in writing before the taxing officer

[Wbtmobe, J.. June 16, 189If.

This was an application by the plaintiff to review the 
taxation of costs by the clerk of the Court.

F. F. Forbes, for plaintiff.
IV. White, Q.C., for defendant.

Wet more, J.—The defendants raised two objections to 
the review ; 1st. That under section 471 of The Judicature 
Ordinance1 the grounds of the application should have been 
stated. 2nd. That objections in writing should have been 
carried in to the clerk.

251

.lucigiiient. 

Wetmore, .1.

Statement.

Argument.

Judgment.

Ordinance No. 6 of 1893, s. 471 : “ Every notice of motion or 
application shall state in general terms the grounds of the applica-
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Juilgm.-nt. Section 471 of the Ordinance1 is a general clause, and 
Wetinoiv. .1 is no doubt applicable when special provisions bave not been 

made with respect to any particular proceeding, but when 
such special provisions have been made it is not applicable. 
It will be observed that by section 4711 the grounds of the 
application are to be stated in general lenns. It will be 
observed that in this respect it differs from what is 
prescribed where an application is made to set aside a pro­
ceeding for irregularity; there different fanguage is used: 
“ the several objections intended to be insisted upon shall be 
stated in the summons or notice of motion,*' and I have 
ruled that in these applications the objections must be stated 
with particularity. But under section 47V the grounds may 
he inserted in general terms. So assuming that this sec­
tion is applicable to applications for review of taxation it 
would be quite sufficient to allege as a ground that the items 
“ arc not warranted by the tariff of fees.” This will be as­
sumed, however, in every ease to be the ground and T cannot 
believe that the Legislature intended that these general 
words must he introduced into every notice of review.

As to the second objection, the plaintiff relied upon the 
English practice which is very elaborate. The party dis­
satisfied must carry in before the taxing officer after he has 
taxed the bill, but before he has signed his certificate or 
allocatur objections in writing specifying the objectionable 
items, then the taxing officer must review his taxation of 
these items and then any party dissatisfied with such taxa­
tion on review may apply for a review before a Judge. Now 
I am of opinion that the intention of the legislature of the 
North-West Territories was to provide a simple method of 
reviewing the taxation bv the clerk and of avoiding all this 
roundabout method, and it has provided a simple procedure 
applicable to review by which the Judge may on tbe material 
that has been before the clerk have the bill of costs and such 
material brought before him, and review the taxation. The 
plaintiff seems to have complied with the ordinance, and I 
am of opinion that the matter of the review is properly be­
fore me. It may be prudent however to furnish an affidavit 
shewing that the items were objected to before the clerk, be­
cause it might be possible that in the exercise of my discre­
tion as to costs T might not allow any costs of review even if
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the applicant were successful unless the clerk were very 
grossly wrong. However, I lay down no rule. Each case 
must depend on its own circumstances. I merely throw out 
the suggestion. Of course if any such affidavit is used it 
must be served with the notice.

Objections overruled.

MASSEY v. PIERCE.

Pleading—Chattel mortgage—Validity—Agent—Authority.

A plea of non detinct puts in issue only the fact of a detention 
adverse to or against the will of the plaintiff. It does not put 
in issue the fact of n detention.

[Wktmobe, J., June to. 1894-

This was an action of detinue, the plaintiffs claiming 
that the defendant detained certain wheat which they al­
leged to be their property under and by virtue of a chattel 
mortgage thereon in plaintiff’s favour. The case was tried 
by Wktmobe, J.

Wetmore, J. The mortgage under which the plaintiffs 
claim is bad as against the defendant, a purchaser for value, 
because the affidavit of bona fides is made by an agent, and 
there is no copy of an authority in writing for him to take 
the mortgage attached to such affidavit as required by section 
3 of The Hills of Sale Ordinance (No. 18 of 1889), and the 
mortgage is consequently void as against the defendant un­
der section 7 of that Ordinance. The defendant must there­
fore succeed under paragraph 2 of the statement of defence.

But T am of opinion that the plaintiffs are entitled to 
their costs upon the issue joined upon the first paragraph 
of the defendant’s statement of defence. By that paragraph 
the defendant denied that “ he wrongfully deprived the 
plaintiffs of 268 bushels of wheat or any number of bushels 
whatever by refusing to give them up upon demand.” I 
take no notice of the remainder of this paragraph which in 
view of the alleged cause of action is simple trash. T have

268

Judgment. 
Wetnurt*. J.

Statement.

Judgment.
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Judgment.

Wwtmon*, •).
inspected the authorities and find that the opinion I inti­
mated at the trial is correct, and that is that sucli a defence 
only puts in issue the fact of a detention adverse to or 
against the will of the plaintiff. It does not put in issue 
the plaintiff’s right of property. Bullcn it* Leake (4th ed.) 
348, 383, and 384, and cases cited in 3 Mews’ Fish. Dig., 
col. 330. Assuming the right of property to he in the 
plaintiffs they clearly proved an unlawful detention. As the 
case came down for trial that was the only issue before the 
Court. The defence on which the defendants succeed was 
an amendment applied for after the plaintiffs’ evidence was 
all in and allowed by me. Under such circumstances the 
plaintiffs are entitled to my finding on the issue joined on 
the first paragraph of the defence, and to the costs of it, 
which I am inclined to think will include all the witnesses 
they called and their subpoenas, as these witnesses only 
testified as to the alleged conversion of the property. How­
ever I express no decided opinion on that point, T will leave 
it to the clerk. 1 find for the plaintiffs on the issue joined 
upon the first paragraph of the statement of defence with 
costs. 1 find for the defendant on the issue joined upon the 
second paragraph of the statement of defence with costs.

And let judgment Ik* entered accordingly.
So far as the merits are concerned this is a judgment 

for the defendant and he is entitled to the general costs of 
the cause.

Judgment accordingly.

KING v. KEENAN AND STEVENS & BURNS, 
Claimants.

Interpleader- Order for chattel»—Registration—Cost*.
Ordiuance No. R of 18R9, “An Ordinance Concerning Receipt Notes. 

Hire Receipts, and Orders for ('battels,” required such instruments 
to be registered when the condition of the bailment was such that 
the possession of the chattel should pass without any ownership 
therein being acquired by the bailee.”

Held, that where the condition of the bailment, although not so 
specified in the instrument, was nevertheless in fact of the above 
character, such instrument must be registered under the Ordinance.

An instrument is none the less an order for chattels within the 
Ordinance, because it contains a provision that payments made 
thereon should he considered as rent only.

[Wetmore, ,T.. July 4. /894.
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Sheriff’s interpleader. The facts and points involved ap­
pear sufficiently from the judgment.

D. IF. Cole, for plaintiff and sheriff.
F. L. Guillimt for claimants.

Wetmore, J.—It was admitted by the advocate for the 
claimants that the instruments under which they claim the 
separator and traction engine seized by the sheriff, were not 
registered under Ordinance No. 8 of 1889, intituled An 
Ordinance Concerning Receipt Notes, Hire Receipts and 
Orders for Chattels. Rut it was urged that the instruments 
were neither receipt notes, hire receipts nor orders for chat­
tels and were therefore not embraced by that Ordinance. I 
am of opinion that they are orders for chattels. This is 
so palpable on the face of the documents that it is idle to 
discuss it. I cannot make the fact appear more plainly 
that the documents themselves make it appear. It was 
urged that the instruments were leases of the chattels men­
tioned. I cannot find a single word in them amounting to 
words of letting or demise. The only words that could pos­
sibly be construed to approach words of demise is a clause 
in each instrument appearing at the end of the provisions 
authorizing the vendors to sell the chattels upon certain 
specified contingencies arising, which clause is as follows: 
** All prior payments shall be considered as rent only.” That 
is, that all payments made prior to any sale under such pro­
visions should be considered as rent only. Now the ob­
ject of that clause was not as I conceive to convert the 
translation into a letting or demise, but it was an attempt to 
provide that in the event of the vendors being in a position 
to exercise their powers to sell, previous payments should not 
be considered as payments on account of the purchase money, 
but as sums paid for the use of the chattels, thus leaving 
the vendors clear to recover the whole amount of the agreed 
selling price. Whether this clause would be effectual for 
that purpose, it is not necessary to determine. But I am 
very clear that this clause can have no effect to alter the 
character of these documents as gathered from the whole 
of their respective contents. Keenan by these documents 
orders the chattels, he is throughout called the purchaser 
and Stevens k Burns are called the vendors, and it is pro-

statement.

Argument.

Judgment.
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Ju<lgim<iit. vie led that shipment at Winnipeg by Stevens & Burns is to 
Wetmorv, .1 be considered complete delivery to and acceptance by Kee­

nan, and the price to be paid for them is specified. The 
intention of the parties as gathered from the instruments 
clearly was that the transaction was to be one of sale and 
delivery by Stevens & Burns to Keenan by which the actual 
possession of the chattels was to pass to Keenan, but the 
right of property was to remain in Stevens & Burns until 
they were paid for, and that being so no words such as I 
have quoted can have any effect to alter that clear intention.

Then it was urged that because these instruments pro­
vided that the “ right of possession of the said goods shall 
not pass to the purchaser but shall remain in the vendors 
until, &c.,” that the bailment of the chattels was not of the 
character provided for by the Ordinance referred to and there­
fore was not embraced by it. This point however was de­
cided against the claimants’ contention by The Western 
Milling Co. v. Varie et al..1 decided at the last sittings of the 
Supreme Court of the Territories. The Ordinance deals 
with the actual possession of the bailee not his right of pos­
session. The right of possession may be one thing, the actual 
possession another. And the intention of the Ordinance is 
to provide for the case where the condition of the bailment 
is such that the actual possession passes to the bailee with­
out his acquiring the ownership, and receipt notes, hire re­
ceipts or orders for chattels are given by the bailees for the 
chattels. I do not consider it necessary that the condition 
of the bailment should he specified in the receipt note, hire 
receipt or order for the chattel. Tf as a matter of fact the 
bailment is of such a character that the possession has 
passed to the bailee then the receipt note, hire receipt or 
order for chattel as the case may be, must l>e registered. 
Words cannot alter facts, if as a matter of fact the bailment 
was of such a character that the possession actually passed, 
words in the receipt note or other document to the effect 
that “ the right of possession ” shall 1>e in the other party 
cannot alter the fact. Take for instance the very docu­
ments under consideration. They specify and shew beyond 
all peradventure that it was the intention of the parties 
that the actual possession of the chattels was to pass to

*2 Terr. !.. R 40.
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Keenan ; as J linve before stated shipment at Winnipeg •iwigment. 
was to be complete delivery to and acceptance by Keenan. Wetmore.J 
The vendors were to ship the chattels and Keenan agreed to 
receive them. All this was done. Now is it not idle to 
contend under such circumstances that the actual possession 
did not pass to Keenan, because it certainly passed under 
the very provisions of the agreement, but the ownership was 
to remain in Stevens & Burns. Now that fills the Ordinance.
We have a case, to use the language of the Ordinance 
where the condition of the bailment is such “ that the posses­
sion of the chattel should pass without any ownership therein 
being acquired by the bailee.” Now this is the fact and the 
visible fact. Can that be cut down by a formula of words 
which says that the “ right to possession of the said goods 
shall not pass to the purchaser, hut shall remain in the 
vendors?” Words arc only a means of expression, and when 
the acts of the parties and the actual facts under the law 
gives third parties such as judgment creditors or purchasers 
for value without notice certain rights, these rights cannot 
l>e cut down by empty words. I have arrived at the con­
clusion that the claimants must be barred, and so order.
The execution creditor must pay to the sheriff his coats of 
interpleader proceedings and possession money from the time 
of the claim to this date and the claimants must pay to the 
execution creditor his costs of the interpleader proceedings 
and the amount so ordered to l>e paid to the sheriff. As the 
sheriff employed the plaintiff’s advocate Î al1 »w him no costs 
of interpleader.

Claimants barred.

In re HARPER.
Dominion Lanin Act — Il omet tender — Encumbrance filed prior to 

innue of patent—Validity of a» anainnt encumbrancer—T. R. P. 
.4of, ». 1&5, and Dom. L. A., ». 42. conetrued.

The words “ assignment or transfer " in section 42 of the Dominion 
l.ands Act are used in their popular sense of nn absolute parting 
with the homestead right, and not in the technical sense of pledging 
•lie right by way of security.

The provision in section 42 of the Dominion I^ands Act against the 
transfer of the homestead right is intended to operate only as 
between the Crown and the homesteader. Harri» v. Parkin 1 con- 
* h t od.

TWetmobe, J., Sept. 18, 1894.
*4 Mau. L. It. 115.
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Statemt-nt.

Argument.

Judgment.

This was a reference by the Registrar of Titles to Wet- 
more, J., under the provisions of the Territories Real Pro­
perty Act 2 The facts and points involved sufficiently appear 
in the judgment.

Bertram Tennyson, Q.C., for the encumbrancee.
F. L. Owillim, for the homesteader, Harper.

Wbtmobb, J.—The Registrar of Land Titles submitted 
io me under The Territories Real Property Act,2 the fol­
lowing question, namely : u Has he power to remove an 
encumbrance from a certificate of ownership, the same hav­
ing been regularly filed under section 125 of The Territories 
Real Property Ad.”*

The question that is raised is whether the encumbrance 
above mentioned is under section 42 of The Dominion 
Lands Act3 void as between Harper, the party creating 
the encumbrance, and the party in whose favour the en­
cumbrance was made, whom from what appeared be­
fore me at the argument 1 take to be the Haggart Bros. 
Manufacturing Company (Limited). After carefully con­
sidering the legislation affecting the question I have arrived 
at the conclusion that it must be answered in the negative. 
It does not appear before me either from the question 
submitted or from the abstract of title or in any other way 
what the nature of this encumbrance is. In the view I take 
of the question however this is not material (otherwise I 
would have obtained further information from the Regis­
trar) for I will assume the encumbrance to be a mortgage 
drawn according to the old form of mortgage, and that is 
I think making the strongest assumption T can against the 
party insisting on the encumbrance. The first legislation 
in point of time I can find affecting the question is 35 Vic. 
cap. 23 (1872). Sub-section 17 of section 33 of that Act 
is undoubtedly the original legislation out of which section 
42 of the present Dominion Lands Act3 grew. The Act of 
1872 limited the provision to homestead rights. This provi­
sion was continued with a proviso and addition by sub-sec­
tion 17 of section 34 of cap. 31 of 42 Vic. (being the con-

■R. S. c. IRRfl. c. 51.
• R. S. C. 188ft. c. 54.

I
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solidation of 1879). By 46 Vic. cap. 17, Pection 36 (being 
the consolidation of 1883) the provision was extended to 
pre-emption rights and that section is substantially indenti- 
cal with section 1*2 of the present Dominion Lands Act?

The first legislation that T can find in the direction of 
section 125 of The Territories Real Property Act2 is section 
125 of 49 Vic. cap. 26 (1886), which is identical with sec­
tion 125 of The Territories Real Property Act.2 In fact 
these two acts are almost identical all through. Now if matters 
had remained in this situation and it was found that section 
36 of cap. 17 of 46 Vic. and section 125 of cap. 26 of 49 Vic. 
were so inconsistent with each other that both would not be 
given effect to, by a very well known rule of construction the 
latest enactment would prevail and section 125 of 49 Vic. cap. 
26, would impliedly repeal section 36 of 46 Vic- cap. 17. But 
section 7 of 49 Vic. cap. 27, recognizes section 36 of 46 
Vie. cap. 17, by referring to it and amending it. The Legis­
lature therefore evidently did not contemplate that that 
section was repealed. Here we have two acts enacted at 
the same session and assented to on the same day, one con­
taining an enactment exactly similar to section 125 of 
the present Territories Real Property Act,2 and the other 
recognizing and making an enactment exactly similar to 
section 42 of the present Dominion Lands ActA And both 
these enactments are carried forward into the Revised Stat­
utes. Seeing that this is the case and if there was nothing 
further it would beyond all question be my duty if pos­
sible so to construe these sections that one would not conflict 
with the other, and not to let the doctrine of implied repeal 
prevail if it could he avoided. This duty is made more im­
perative seeing that section 8 of cap. 4 of 49 Vic. (see R. S. 
I». 12), provides that “ The said Revised Statutes shall not 
he held to operate as new laws, but shall be construed and 
have effect as declaratory of the law as contained in the said 
Acts and parts of Acts so repealed and for which the said 
Revised Statutes are substituted.” I will therefore turn 
my attention to the question whether these two sections can 
be so read as not to conflict, and I am of opinion that they 
can be so read. It will he perceived that all the provisions 
which I have referred to relating to Dominion lands make

Judgment. 

Wftmure, J.

VOL. III. T. L. REPTS.—17
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void <Uàiyninents or transfers of homestead or pre-emption 
rights. Now undoubtedly a mortgage of land according to 
the old form was in form, and at law an assignment or trans­
fer of tlic land subject to be defeated upon a condition, 
namely, the payment of the money received or the perform­
ance of the covenants contained in it as the case might be. 
But in equity it was not so considered and in the ordinary 
and jKipular acceptation of the term a man was not con­
sidered to have assigned or transferred his property when 
lie mortgaged it, he was simply considered to have given a 
security upon it. And so section 77 of The Territories Real 
Property Act- adopts the popular acceptation of the term, 
and provides that a mortgage “ shall have effect as security, 
but shall not operate as a transfer of the land.” I may say 
that this section 77 has not influenced me in arriving at the 
conclusion 1 have reached and I only quote it as an illustra­
tion, because 1 am of opinion that this section beyond this 
does not affect the question. I am of opinion that parlia­
ment in using the words “assignment or transfer” in sec- 
lion 42 of The Dominion Lands Act,* and in the correspond­
ing sections in prior Acts relating to Dominion lands, in­
tended to use them in the popular sense of an absolute part­
ing with the right, and not in the sense of pledging the right 
by way of security. Giving that construction to this section 
there is no conflict whatever between it and section 152 of 
The Territories Real Property Act.'2 And there is no diffi­
culty in giving full effect to this last named section. A per­
son entered and located as a homesteader or with a view 
of pre-empting land is undoubtedly rightfully in possession, 
and that section contemplates that “ any party rightfully 
in possession ” without exception may mortgage or encumber 
his possessory right, that such mortgage or encumbrance may 
be filed with the Registrar and if the grant afterwards issues 
to the mortgagor or encumbrancer that the mortgage or en­
cumbrance shall be a charge upon the land. Probably it i- 
not necessary for me to go any further, but assuming that 
1 am wrong and that I ought to consider a mortgage in tin- 
old form an assignment or transfer of the land under sec­
tion 42 of The Dominion Lands Act,* I am still inclined to 
the opinion that the registrar’s question ought to be answered 
in the negative, and were it necessary 1 do not think I would
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hesitate to so decide. With all respect for the judgment of ,,ulig"lfhl 
the Court of Queen’s Bench of Manitoba and the opinion Vann, .7 
of the majority of the learned Judges of that Court as laid 
down in Harris v. Parkin,1 I am very much inclined to adopt 
the view stated in the head note to that case to have been 
held by Wallbridgc, C.J., and Dubuc, J., and intimated by 
Killam, J., in his judgment at page 132 to be held by the 
Chief Justice, namely: that the provision against the trans­
fer of the homestead right is intended to operate only as 
between the Crown and the homesteader; of course the same 
principle would apply to the pre-emption. At common law 
possession was prima facie evidence of title in fee simple.
A ]ierson in ]K>ssession of land could hold it against every 
one who could not shew a better title. A person in posses­
sion could convey or mortgage the land and the transferee or 
mortgagee had a perfectly good title as against every person 
who could not show a 1 letter title than his grantor or mort­
gagor. Now I cannot conceive that section 42 of The Dom­
inion Lamls Act? or the several provisions of a similar char­
acter which I have quoted from preceding Acts relating to 
Dominion lands were ever intended to cut down that prin­
ciple or doctrine. I look at these enactments; take the very 
first of them. 33 Vic. cap. 23 (1872). the preamble is as 
follows : “ Whereas it is expedient with a view to the proper 
and efficient administration and management of certain 
of the public lands of the Dominion that the same should 
be regulated by statute. Therefore, &c.” The preamble to 
the first consolidation of these laws, 42 Vic. cap. 31 (1879), 
was in substance the same, and so the preamble to the next 
consolidation, 46 Vic. cap. 17 (1883) is the same. I am 
aware that the preamble of an Act does not necessarily in­
dicate the intention with which it was enacted, but it may lie 
looked at with the object of assisting us in our search for 
such intention and is sometimes of great assistance in that 
direction. But looking at the whole object and purview 
of these several enactments I cannot help for my part but 
arrive at the conclusion (although in view of the decision 
of the Court of Queen’s Bench of Manitoba, I do so with 
great diffidence) that the object of these enactments was 
simply to regulate the management of Dominion lands, and 
a» part of that object to provide how these lands should he
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Judgment, dealt with as between the Crown and their loeatees and per- 
Wetmoie. ,i. sons claiming under their loeatees, leaving loeatees and 

strangers as between themselves to their common law rights. 
In carrying this out the statute intends to provide among 
other tilings that the Crown will recognize no transfers ex­
cept as provided in section 42% And in another place that 
as against the Crown the land shall not be liable to be taken 
in execution before the issue of the patent. See section 
32, sub-section 3 of The Dominion Lands Act3 1 think pos­
sibly the key to the whole question may be found in that 
section in the provision that “ The title to the land shall 
remain in the Crown until the issue of the patent therefor,” 
which provision is brought down from the first Act (see 35 
Vie. cap. 23, section 33, sub-section 13). That is, it seems 
to me all that is intended by section 42 of the present 
Dominion Lands Act* and the section of the other Acts 
for which it is substituted. Possibly without any such legis­
lation the Crown would not be bound to recognize transfers. 
T am inclined to think it would not, but probably it was 
deemed advisable when legislating to regulate those lands to 
declare what the law is, and put it in black and white as the 
saying is, so that there could lie no misunderstanding; es­
pecially as there was one portion of the Dominion, namely, 
in New Brunswick, where these transfers were recognized 
as 1 know from my own knowledge. I therefore answer 
the Registrar’s question in the negative.

Registrar advised accordingly.
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HELL v. LAFFEHTY.

Interpleader—Chattel mortgage—Mortgagee in possession—TAen for 
money paid — Substituted chattels — Validity of mortgage as 
against prior execution creditors.

The plaintiff held n chattel mortgage on a stallion called Richard 
the 3rd, executed on April 27, 1893, by one McDougall, against 
whose goods the defendant had previously placed a fi. fa. with the 
Sheriff, but of which the plaintiff was unaware at the time of 
taking the mortgage. The mortgage was taken to secure a bona 
fiilc indebtedness. The plaintiff, in September, 1893, was in posses­
sion of the stallion under his mortgage, and gave him to the 
mortgagor, McDougall, as agent, to be sold in British Columbia 
and the proceeds invested in other horses. This was done, and 
such horses were brought back to the plaintiff’s premises at 
Qu'Appelle, where they were seized by the Sheriff under the fi. fa. 
An interpleader issue having been directed and tried, held, that 
the property in the horses was in the plaintiff to the full extent 
of the plaintiff’s claim.

| Richardson. J.. Sept. 19, 189f\.

This was an interpleader issue to determine the plain­
tiffs right to certain horses claimed by him. and seized by 
the sheriff under fi. fa. issued at the suit of the defendant 
against one McDougall. The facts are sufficiently set forth 
in the head note and the judgment.

Richardson, J.—In a suit of Lafjerty v. McDougall, the 
writ of summons issued January, 18th, 181)3, and was served 
on defendant January 20th, 1893. The judgment was en­
tered for plaintiff July 7th, 1893, and fi. fa. goods given to 
the sheriff August 17th, 1894, under which writ the sheriff 
seized on August 18th, 1894, some horses and colts.

Following immediately upon the seizure W. II. Bell 
claimed the horses and colts so seized, and upon the sheriffs 
application under the interpleader provisions of the Judica­
ture Ordinance, Bell, the claimant, and the execution credi­
tors were brought before me with the result that under sec­
tion 415, 1 have heard all the evidence adduced in respect 
of the claim of the contesting parties, and upon this évi­
dence have to determine whether or not the claim of Bell is 
supported by the evidence, and if so, as it was not questioned 
that the horses seized would not if sold realize more than 
that claim, the proper order would be that the sheriff with­
draw.

Statement,

J udgment.
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.i||.ig"i,ni. The only evidence adduced was that of the judgment 
lliclmnlmm..!. debtor McDougall, and tile claimant Bell and Bell’s books.

Both these men swore to an indebtedness of McDougall to 
Bell on April 27th. 1893, of $400, for which on that day 
McDougall executed in Bell’s favour a chattel mortgage upon 
a number of horses, the whereabouts of all of which, save a 
stallion known as Bichard 3rd was unknown, they having 
strayed. The mortgage money was to be paid August 27th, 
1893, with interest at 15 per cent. It then was shewn that 
with Bell’s consent, necessary under thé terms of the mort­
gage, the stallion Richard 3rd was taken out of Western 
Assiniboia by McDougall to the Brandon and Winnipeg 
races shortly after the date of the mortgage, at which lat­
ter place he was found by Bell to have been detained for 
charges made by one Webb incurred through McDougall, 
and to obtain his release and get the stallion back. Bell 
had to pay out $128.75 on August 6th, 1893, when the horse 
came into the possession of Bell and remained so until in 
the following September, when McDougall was allowed to 
take the horse as Bell’s agent (Bell paying the transporta­
tion expenses) to British Columbia to be there used in rac­
ing and afterwards to be traded off for other horses which 
latter were to be shipped east to Bell.

McDougall states that the horse was taken to British 
Columbia, used there, and left for the winter undisposed of. 
for the reason that owing to deep snow, horses could not be 
safely driven over the mountains. McDougall returned east, 
but after spring opened was engaged by a syndicate or party 
in which both he and Bell were interested, to go out to 
British Columbia to purchase some polo ponies, and having 
done this, he was, for Bell, to look after the disposition of 
Richard 3rd. McDougall was absent until August 6th or 
7th. 1894, when he returned to Qu’Appelle in charge of a 
car consigned to Bell containing the horses and colts the sub­
ject of this dispute. Both McDougall and Bell state that 
the horses and colts were allowed by the C. P. R. agent 
into Bell’s possession who employed McDougall to look 
after them during the day on the prairie, and at night they 
were kept in Bell’s corral in which condition they were seized 
by the sheriff. Up to this time the freight charges had not 
been paid owing, as explained by Bell, to an over charge
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which on the day of seizure had been taken of! by the C. •Iwlguwut 
P. R. and Bell then paid for freight chargee $170. Bell in Hi, hnnl-«i,.l. 
his examination explains, what, hut for such explanation 
would seem a very suspicious circumstance in connection 
with the mortgage. His ledger does not shew the payment 
nf $150 to McDougall on April 27th. 1803, the date of the 
mortgage as sworn to but a payment of $50 with two later 
payments of $50 each on the 13th and 22nd of May. His 
explanation is that after giving McDougall the $150, and 
several hours after the execution of the mortgage, McDougall 
handed him back $100 to keep during his absence hunting 
his horses, to pay $50 to his servant, and the other $50 as 
he might require, which was done and these payments wcic 
made on the dates in the ledger. I do not consider the ex­
planation an unsatisfactory one. Bell admits receiving $125, 
the proceeds of the sale of one of the horses, other than 
Richard 3rd, included in the mortgage.

Then as to the nature of the claim as put in by Bell after 
the seizure as one of direct ownership instead of arising as 
disclosed at the hearing. He then asserted ownership, but 
explained how he claimed that his ownership arose. It 
would he a matter for the Court to determine whether his 
ownership was absolute or subject to equities and it would 
he open no doubt to the execution creditor to ask the Couit 
to give them the benefit of these equities, an application 
as 1 understand they declined in the face of the evidence 
of value given before me. Now nothing indicates that when 
dealing with McDougall, Bell Imd any notice that Lafferty 
had a judgment or was even suing McDougall, consequently 
Bell cannot he said to lie a party seeking to defraud or de­
feat them.

Bell in my judgment, in September. 1893, was in posses­
sion of Richard 3rd and had a valid lien on him. In this 
condition the horse was intrusted to McDougall as Bell’s 
agent to take to British Columbia, there to do with him 
just what has happened, that is, exchange him and convert his 
earnings into other shares than those in question, and these 
represented, when shipped from British Columbia to Bell at 
Qu’Appelle, the Richard 3rd so taken, in September, 1893.

Had Richard 3rd lieen seized under the fi. fa., Bell would
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be entitled to have the seizure removed, lie having a right 
to the horse subject if to aught, an equity for any surplus 
over Hell’s claim on a sale. Having this. 1 cannot see on 
what grounds the property for which Richard 3rd was ex­
changed can he placed in any other condition than that horse 
was.

The sheriff will withdraw from seizure. No action to 
he brought against him. The execution creditors will pay 
the sheriff's and claimant’s costs after taxation.

Order accordingly.

PERRY v. HUNTER et al.

/‘metier — Judgment — Inh rloeutory or final — Setting anid> 
—Affidavit of turrit»—Nrcrsaitg for—Co»t».

An Interlocutory judgment in irregular if it awards damages and 
omits to state tliat such damages an* to he assessed, or if such 
judgment rwards costs.

It is not necessary to produce any allidavit of merits on an applica­
tion to set aside an irregular judgment.

[Wetmohe, J., Nov. I, IHU).

Application by summons in Chandlers to set aside a judg­
ment for irregularity and for leave to defend. The judg­
ment was entered in default of pleading and purported to 
lie interlocutory only.

1Î. Stevenson, for defendant.
I>. 11. Cote, for plaintiff.

Wetmore, .1.—The action is for the detention of goods, 
and the statement of claim claims a return of the goods, 
damages for their detention, and costs of the suit. The 
judgment awards a return of the goods and then proceeds 
as follows: u And it is further adjudged that the said 
plaintiff do recover against the said defendant damages 
for the detention of said goods and chattels and costs of this 
suit.” So far as the ation to he let in on the merits 
is concerned it must fail, as the grounds of defence are not 
disclosed, nor is there anything disclosed in the affidavit on

4
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which the application is made sufficient to warrant an in- Judgment, 
vestigation on the part of the defendants, and 1 have re- Wetmore, J. 
peatedly held that in order to set aside a regular judgment 
one or the other must be disclosed. According to the en­
dorsement on the judgment it is intended to be an inter­
locutory judgment. If it really is an interlocutory judgment 
it would be quite correct, because under section 126 of The 
Judicature Ordinance that is the judgment the plaintiff 
would be entitled to sign on default of delivering a defence.
Hut I am of opinion that this judgment goes further than 
such a judgment ought to go and therefore is not an inter­
locutory judgment, but more in the nature of a final one.
Under Ivory v. Cruikshankx I am of the opinion that this 
judgment even considering it an interlocutory judgment was 
quite correct in awarding a return of the goods, and see 
Annual Practice (1894), p. 1187, but 1 think it is irregular 
in not following the form as to the awarding of damages 
in not stating how these damages were to be ascertained, and 
in awarding costs. A form of interlocutory judgment where 
the demand is unliquidated is given in the Buies of Prac­
tice: See Wilsons Judicature Acts, p. 694; and a form of 
such a judgment where the specific chattel and damages for 
its detention are sought to lie obtained is given in The 
Annual Practice, 1894, p. 1187, and in both forms it is 
alleged that the damages are to lie assessed, shewing that 
they are not determined and therefore that the judgment is 
interlocutory, and in neither form is there any mention of 
costs. 1 may say that sections 126 to 131, both inclusive, 
of The Judicature Ordinance, are substantially the same as 
Buies 4 to 9, both inclusive, of Order XXVII. of the Eng­
lish Pules. Section 132 of the Ordinance however which is 
clearly substituted for Buie 11 of Order XXVII. differs 
from that rule, but the difference is not of such a character 
ns to alter the practice which should be followed under sec­
tion 126 of the Ordinance as corresponding with that under 
Buie 4. And that practice is as I have stated. 1 am there­
fore of opinion that the judgment is irregular. It was 
urged however that on an application to set aside an irregu­
lar judgment if the opposite party has been in fault an affi­
davit of merits should be produced disclosing the nature of

w. X. (1875) p. 240.
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1 the defence. The Annual Practice (1894). p. 567, was cited 
•. for that proposition, and il certainly bears it out very much 

1 must say to my astonishment. My idea of the practice has 
always been that where there is an irregularity in any pro­
ceeding the opposite party can take advantage of it and have 
it set aside as a matter of right, provided that he has done 
nothing or lias not acted in a way to waive the irregularity, 
and in such case it would not he necessary to disclose merits. 
And 1 am yet of that opinion. Xo authority is cited in 
the Annual Practice for the proposition except text hooks, 
namely Chittj/s Forms and Archibald Q. B. Practice. I have 
examined Archhohl Q. P. Practice, p. 333 (the page cited 
in The Annual), and find it laid down there (apparently 
under the heading of setting aside a judgment by default 
generally) that the application should be supported by an 
affidavit shewing that the defendant has a defence on the 
merits and accounting for the default. The cases cited for 
that are Watt v. Barnett,2 and Smith v. Dobbin3 Both 
these cases are cited in 5 Mews’ Fish. Digest, the first at" col. 
lfififi, and the other at cols. 1618 and 1683. And it appears 
that in both these cases the judgment was regular. Tn 
Archbold Q. />. Practice the question of setting aside judg­
ments regular and irregular are separately treated of from 
pages 264 to 268, and there is no statement there that an 
affidavit of merits is necessary on an application to set aside 
an irregular judgment. Tn Farden v. Richter* Matthew. J., 
set aside what he considered an irregular judgment with­
out an affidavit of merits. The Court of Appeal held the 
judgment regular and held it could not he set aside without 
an affidavit of merits, and set aside the order of Matthew, 
J., but if the judgment had been held irregular unquestion­
ably Matthew, J’s., order would have stood. In this case 
what was laid down in Smith v. Dobbin3 is stated on p. 
129.8 The judgment in this case must be set aside, but as 
the irregularity could never have occurred if the defendants 
had filed their defence in t'"me, and they therefore made de­
fault. 1 will allow no costs.

Judgment set aside without costs.

•3 Q. B. I). 183, 303 : 38 L. T. 003 ; 20 W. R. 743.
■3 Ex. I). 338: 47 L. J. Ex. 05: 37 !.. T. 777: 20 W. It 122.
♦23 Q. B. IX 124. 129; 58 !.. J. Q. B . 224 : 00 L. T 304: 37 

W. R. 707.
s Of 23 Q. B. D.
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BOLTON V. MacDONALD.

Trespass — Outres* — Fences — Ordinance No. 2fi of 1891-92
discussed—Damages—Unlawful det< 1ion—Estray—Care of.

Domestic animals are not liable to be distrained damage feasant in 
the absence of a lawful fence surrounding the property damaged, 
but if an estray comes upon a person’s premises, although not 
lawfully fenced, and commits damage or becomes troublesome, the 
owner of the premises has the right to tie such animal up aud 
retain possession until the costs of keep are paid, which costs 
would include the trouble to which the owner of the premises 
was put.

Held, further, that an owner of premises tieing up an estray is bound 
to properly care for, feed and water the estray.

f VVetmore, J.. Nov. 21, 1891

The plaintiff’s steer got into the defendant’s herd on the statement, 

defendant’s land which was not surrounded by a lawful 
fence and the steer being troublesome, and continuing to re­
main with the defendant’s cattle, the defendant tied him 
up and notified the plaintiff, first verbally and subsequently 
in writing. The plaintiff watered and fed the animal once 
a day only, which the Court found to be insufficient, in con­
sequence whereof, the animal lost flesh and deteriorated 
in value. The plaintiff after receiving the written notice 
demanded a return of the animal which the defendant re­
fused until his charges were paid. The plaintiff thereupon 
brought this action for damages for alleged trespass, unlaw­
ful detention and improper care of the animal.

F. F. Forbet, for the plaintiff. • Annim-m.
IV. White, Q.C., for the defendant.

Wmtoil, J.—The defendant claims in the first place .1 mlgin'-m 
that he had the right to distrain the animal iamaqe feneant.
The plaintiff in answer to this sets up that:

1st. The defendant could not so distrain because: (o)
The property on which the animal was found trespassing 
as alleged was not surrounded by a lawful fence as provided 
by Ordinance No. 26, of 1891-1892,•respecting fences. (6)
The projwrty with respect to which the alleged damage was 
done was not surrounded by a lawful fence as provided by 
that Ordinance.
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Jiulgim-nt, 2nd. If tlie defendant could so distrain lie abandoned the 
Wet more, .i. distress.

1 do not feel called upon to decide the last question, in 
view of the conclusion I have reached upon the others.

The questions raised under the Ordinance respecting 
fences dejnjnd upon the construction to be given to the first 
section1 thereof. The learned counsel for the defendant 
urged that that Ordinance does not apply to damage caused 
to live animals, and that it only applies to damages caused 
to gro.ving crops and hay. And that if domestic animals 
trespass upon lands not in crop or hay lands the owner of 
them is liable to an action and the animals themselves are 
liable to be distrained for any damage they may do by 
virtue of the common law of England, although the land 
may not be fenced, and he urges this because section one of 
the Ordinance provides that the fence shall he “ not less 
than eight feet’* from the property damaged, and that as 
live animals are capable of moving around and are ordinar­
ily liable to do so, it would be impossible to surround them 
with a lawful fence not less than eight feet distant.

So far as 1 have been able to discover, this provision 
in section 1 of the Ordinance is sui generis. In all the Acts 
relating to fences which T have seen, it seems to be clearly 
provided that if a person build a lawful fence around his 
property or any part of it, the whole of the property so 
fenced and the fence itself is sacred and if his neighbour’s 
cattle break the fence or escape into the fenced property, the 
neighbour will he answerable for damages. Now what object 
had the legislature here in inserting such a provision ? What 
right did it intend to protect ? What danger to guard 
against? 1 am free to confess that I have had the greatest 
difficulty in trying to discover what the object could be or 
what was intended, and 1 have by no means arrived at a 
conclusion satisfactory to myself. It has occurred to me 
that possibly it might have been intended to keep owners 
of cattle harmless against damages which their animals

1 The section reads : “No action for damages caused by domestic 
animals shall be maintained, nor shall domestic animals be liable to 
be distrained for causing damage to property, unless the same is sur­
rounded by a lawful fence not less than eight feet from said property. 
Provided that all stacks of hay or grain erected in a field surrounded 
by n lawful fence must be not less than 100 feet from such fence.”
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might occasion by reaching through or over the fence, but if 
that is the object why allow so much ground, for there is no 
domestic animal that can begin to reach that distance ; and 
when I see the provision in the same section that stacks 
of hay or grain erected in a field surrounded by a fence must 
be not less than 100 feet from the fence, and the provision 
in section 6, that other stacks of hay must l>e not less than 
12 feet from the fence I am forced to the conclusion that 
such could not have been the object. Then it has occurred 
to me that the object was to remove temptation a reasonable 
distance from the animals, and certainly a great deal may 
be said in support of that view. But was it the intention of 
the Legislature that if a person cropped his land to. say. 
within four feet of his fences and his neighbour’s cattle broke 
in and destroyed the whole of his crop, both that part within 
eight feet of the fence, and that part further away, the owner 
of the crop was to he without remedy for any of the damage 
done? If so, where is the language that will limit the right 
of redress ? And in discussing this last proposition it will 
be as well to examine the law relating to fences as it stood 
prior to the passing of this Ordinance. Prior to the passing 
of this Ordinance, chapter 12 of the Revised Ordinances2 
governed. Now it must be borne in mind that both these 
Ordinances were passed not with the object of protecting 
the owner of the land or other property from damage by his 
neighbour’s cattle, but to protect the cattle owner, that is, 
to provide that the owner of the land or property must take 
certain precautions, at any rate, with respect to certain 
property, before he could hold the cattle owner responsible. 
Bearing this in mind, then, section 1, of Ordinance No. 12, 
of the Revised Ordinances2 provided that “ No action for 
damages caused to crops and fields by domestic animals shall 
be maintained unless such crops and fields are enclosed by a 
lawful fence,” and section 3 was somewhat similar to section 
('* of Ordinance, No. 2f>, of 1891-1898. Chapter 12 of the 
Revised Ordinances2 therefore provides that the owner of 
crops and fields and stacks of hay and grain could maintain 
no action for damages caused thereto by domestic animals 
unless the property was fenced as therein provided, leaving 
I assume to the land-owner any remedy he might have at

.hiclgii.ent. 

Wftnii Te, J.
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JudRUMit common law for damage to other property by such animals 
Wvtmmf, .1 untouched. Possibly there night be little or no difficulty in 

construing that Ordinance although it might be a difficult 
thing to determine just what was meant by the term “ fields ” 
therein. But this 1 am quite confident of, namely; that if a 
piece of land was set apart and enclosed for the purpose of 
pasturing cattle therein, it would be a field (a pasture field) 
within the meaning of that Ordinance, and that the owner 
thereof could not maintain an action for damage done 
therein by a domestic animal unless such field wcfe sur­
rounded with a lawful fence.

Now when this Ordinance was repealed by Ordinance No. 
2(> of 1891-189*?. and the provisions therein contained en­
acted, was it intended to alter that state of things? Was it 
intended to be provided that if a man’s cattle broke into his 
neighbour’s pasture field and did damage there, that he was 
to 1h- liable for the damage although there was no lawful 
fence about it? I cannot imagine that the Legislature ever 
contemplated or intended any such thing. Surely if the 
Legislature had intended to do this, it would have used words 
more apt for the purpose. It never would have by the first 
section as it did practically expunge, the words “ crops and 
fields ” which have a limited meaning, and substitute the 
very general and comprehensive word “ property,” a word 
that embraces both real estate and chattels. Moreover this 
section itself shews that the word “ property ” as used in it 
was used with its comprehensive meaning, the very provi­
sion respecting stacks of hay and grain shews that the word 
was intended to include personal property as well as real, 
because stacks of hay and grain are personal property. The 
legislature never could have intended that the land-owner 
must enclose his whole property and to do so that he must, 
if bordering on a highway build his fence eight feet on the 
highway or if not bordering on a highway that he must build 
it eight feet on his neighbour’s property. That would be 
simply in its consequences an absurd construction. I there­
fore construe the section in question to intend as follows: 
That the owner of domestic animals shall not be liable to 
action for damages done by such animals to real or personal 
property, nor will the animals be liable to distress therefor 
unless such property at the time the damage was done was
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surrounded by a lawful fence as provided by the Ordinance, 
and the damage must be done to that part of the real pro­
perty which is situated eight feet or more from the fence, 
and if personal property is injured it must at the time of 
the injury have been on that part of the land so eight feet 
or more from the fence. And after all said and done, this 
construction is simply giving the words of the section their 
plain ordinary meaning; of course tliis may render it diffi­
cult for persons to maintain their rights or to obtain their 
remedies for injuries done to cattle in a properly enclosed 
pasture field, because the burden of proof will be on them 
and it may be difficult to shew that the injury was done 
outside the eight feet limit. There is another result of the 
conclusion 1 have reached which is somewhat peculiar and 
that is, that if a person build a fence around his property, 
no matter how lawful or how expensive it may lie. if a vic­
ious animal breaks it down, the owner of the fence will have 
no remedy unless it is surrounded bv another lawful fence 
at least eight feet away.

The right to distrain cattle damage feasant is a right 
arising by virtue of a trespass or wrongful entry by them 
on land. Damage may lie done to personal property on the 
land as the consequence of such entry and the owner may 
upon distraining have the right to hold the cattle until the 
damage to such personal property is satisfied, but unless there 
lias been a wrongful entry on land there is no right to dis­
train damage feasant for damage to personal property. I 
therefore hold that the defendant had no right to distrain 
the animal in question damage feasant.

The defendant also claimed the right to seize the animal, 
tie it up and retain possession of it until his charges for 
keeping it were paid under Ordinance No. 21 of 1893. This 
Ordinance was cited apparently with the idea that it was 
framed with the intention of enabling persons to pick up 
m ray animals and hold them and recover for their trouble in 
doing so. I am of the opinion that the Ordinance was not 
speially enacted with that object, but on the contrary was 
enacted in the interests of the owners of stray animals, and 
to compel the finders to give notice of the estray or to take 
the steps provided in the Ordinance so that if possible the 
o« ner, if unknown, may get notice.

.Imlgment. 

Wetmore, «1,
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Judgment. ] arrive at this conclusion because section 5 of the Ordin- 
Wetmore, J. ancc provides that “ any person who does not comply with 

the provisions of this Ordinance shall be liable to a fine,” 
and the only person required to do any act under the Ordin­
ance is the finder of the est ray. Notwithstanding this, how­
ever, section 3 provides that “ the owner of any animal shall 
be entitled to recover the same from any person in whose 
possession such animal may be. upon tender of all charges 
incurred up to the time of tender.” And section 4 provides 
that “ in the case of the owner and the finder not being able 
to agree as to the costs of keep, &e., they shall immediately 
appoint an arbitrator or arbitrators under the provisions of 
the Arbitration Ordinance of 1891-1892.” These provisions, 
in my judgment, indicate a clear intention by implication on 
the part of the Legislature that the finders of est rays may 
keep them and retain possession of them until their charges 
with respect to them, including their costs of keep, are paid. 
And I have no hesitation in holding that if an estray comes 
upon a person's premises (although they are not lawfully 
fenced ) and commits damage or becomes troublesome, the 
owner of the premises has the right to tie him up to prevent 
his doing further damage, or continuing to be troublesome, 
and in that case (and possibly providing that he complied 
with the Ordinance in other respects) to retain possession of 
him until his costs of keeping the estray so tied up, which 
would include the trouble the owner of the premises,was at, 
are paid, but not to retain possession until the damage he had 
done was paid, because that would he contrary to the provi­
sions of the Fence Ordinance, to which I have before referred. 
But if such owner does tie up an estray he is hound to use 
proper care with respect to the animal, he is bound to see 
that he is properly fed and watered, and not to allow him to 
deteriorate in value or suffer for the want of such care. It 
affords no excuse for not doing so that it involved extra 
trouble, inconvenience and expense ; at any rate, unless such 
trouble, inconvenience and expense were of such a character 
that it would be unreasonable that the owner of the premises 
should undertake them, because the law gives the owner 
his remedy—he can retain the animal as a lien for all this 
extra trouble, &c., and if the owner of the animal refuses to
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pay it, it is a matter which the arbitrators appointed under 
section 4 ought to and would take into consideration. It, 
therefore, affords no excuse for the defendant not sufficiently 
watering and feeding this animal that he was afraid of his 
water supply near home giving out and that to enable him 
to water and feed him properly he would have to haul water 
a mile and a half. Anyw'ay, all that meant was that he 
would have to haul water this distance for his own cattle 
sooner than he otherwise would. It was reasonably possible 
for him to get sufficient water, and he ought to have done so, 
and the difficulty he would have in getting it or the time 
expended in doing so or if he watered him out of his own 
well, the fact that by doing so he would inevitably have to 
haul water for his own cattle sooner than he otherwise 
would, would all be matters for the consideration of the 
arbitrators.

The result of my findings and holdings is that the de­
fendant was justified in taking this stag and tying him 
up, that he was not called upon to give the plaintiff 
notice under section 21 of the Ordinance because he had 
reason to believe that the plaintiff had full notice as therein 
provided, and he would not be liable to a penalty under sec­
tion 5, for not doing so. That section 3 contemplates that 
under such circumstances he shall be entitled to his charges 
incurred with respect to the animal, and he was justified in 
refusing to deliver him up when demanded, such charges not 
having been tendered or paid, but he was guilty of a wrong­
ful act in not properly feeding and watering the animal. 
The defendant must, therefore, be acquitted of the wrongful 
seizure and detention, but must make good the damage caused 
by his omission to feed and w'ater. I fix these damages at 
five dollars ($5).

As to the defendant’s counterclaim, he is not entitled 
to recover for feeding and watering the animal in question. 
Section 4 of Ordinance Number 21, of 1893, provides a mode 
for ascertaining the amount of the costs of keep, &c., in case 
the parties cannot agree. That section is imperative, and 
assuming that an action at law will lie at all for these ser­
vices, such action cannot be maintained until the amount is

J udguienf. 

Wetmure, J.

VOL. III. T. L. REPTB.—18.
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Judgment. 

Wetniore, J.

Statement.

[VOL.

ascertained as provided in such section. Nor can the de­
fendant recover for the damages done by the steer for tres­
pass on liis lend or for the injury received by his cows there­
from, because the property was not lawfully fenced.

Judgment for plaintiff.

BRADSHAW v. RIVERDALE SCHOOL DISTRICT 
(No. 2).

Aiiesamcnt- Taxation—Jurisdiction oj fudge on appeal from Court 
of Revision—Validity of assessment.

The powers given to n Court of Revision under sections 107 to 111 
of the School Ordinance1 and to a Judge under section 112, do 
not enable a Judge acting thereunder to inquire into the legality 
of the whole assessment, and a ratepayer who has resorted to the 
provisions of these sections is not thereby estopped from taking 
substantive proceedings to set the assessment aside as being invalid 
and contrary to law.

Held, further, that a Board of Trustees may by subsequent conduct 
adopt an assessment made by a person not legally appointed, and 
thereby render such assessment invalid.

[Wktmore, J., Nov. 21, 181).b.

The plaintiff was a ratepayer in the defendant school 
district in the years 1892 and 1893. In the year 1892, one 
Rowland purported to act as assessor, and the assessment 
roll was prepared by him. Rowland, however, had not been 
appointed in the manner required by the Ordinance. The 
plaintiff was assessed and was rated for taxes amounting to 
$32.36. He complained to the Court of Revision against 
his assessment on two grounds, namely, that he had been 
assessed for personal property which was not within the school 
district : first, when the assessment was made; second, 
when the roll was sworn to. The Court of Revision sustained 
the assessment, and the plaintiff thereupon appealed to a 
Judge of the Supreme Court (Mr. Justice Wetmore) who 
dismissed the appeal and affirmed the assessment. The de­
fendant having seized certain of the plaintiff’s goods to 
satisfy these taxes, the plaintiff brought this action, to set 
the seizure aside and to declare the assessment invalid on the

1 “ The School Ordinance.” R. O. 1R88, c. 59.
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ground that Howland’s appointment as assessor was invalid, 
and consequently that the assessment was invalid. The 
plaintiff also replevied the goods.

F. F. Forbes, for the plaintiff.
IV. White, Q.C., for the defendant

The learned trial Judge.found on the evidence as a fact 
that Rowland’s appointment was invalid. On this point the 
judgment is not reported. The judgment then continued as 
follows :—

Wetmore, J. :—It was urged on behalf of the defendants 
that the plaintiff having recognized the assessment by enter­
ing a complaint to the Court of Revision and by appealing 
from their decision to me is estopped from setting up that 
the assessment is not a valid one. And also that I having 
by my judgment affirmed the assessment such judgment is 
final and conclusive under sub-section 13 of section 113* and 
rendered the assessment valid. I am rather Inclined to the 
opinion that there is nothing in these contentions, that the 
jurisdiction given to the Court of Revision by sections 107 
to 111 (inclusive) of the Ordinance is not to enquire into 
the assessment upon grounds which inqieach the validity 
of the whole of it, as not being prepared according to law, and, 
therefore, a nullity, but it is in the nature of an enquiry 
into the validity of the assessment of the different individuals 
assessed, as, for instance, whether the individual has been 
assessed too little or too much, or possibly whether he is 
liable to assessment at all. The powers of the Court, which 
will be found in section 111, seem to imply that, because 
the powers are to alter or amend the roll, there are no powers 
given to quash or set it aside. And the powers of the Judge 
sitting as an appellate tribunal seem to be no greater. See 
section 113. sub-section 7.

1 am inclined to think, therefore, that sub-section 13 of 
that section only renders such decision and judgment of the 
•fudge ns he has the jurisdiction to make on the appeal final 
and conclusive, not a judgment affecting the legality of the 
whole assessment which he had no power to make.

Htateiiwut.

Argunmnt.

JtidgiiiHiit.
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Judgmi'iit. 

Wetmore, J.

Then as to the acts of the plaintiff estopping him from 
attacking the validity of the assessment, I am inclined to 
think under the authority of Nickle v. Douglas,2 that he is 
not estopped. But while 1 am of this opinion, 1 am also of 
opinion that there is evidence in this case from which I can 
find and ought to find that although the defendants did not 
properly appoint Howland assessor in the first instance, 
they afterwards adopted him as their assessor and the assess­
ment which he made as being the act of their assessor. And 
1 am of opinion that if they did so adopt him and his assess­
ment that it rendered such assessment valid. I can find 
nothing in the Ordinance which prescribes the time within 
which an assessor shall be appointed. Section 96 provides 
that “ the trustees of any school district or an assessor whom 
they may appoint as soon as may be in each year shall pre­
pare an assessment roll.’’ The Ordinance then goes on to 
provide what the roll shall contain, and how it shall be made 
u]), and section 106 provides “ that the assessment roll 
shall be completed by the first day of April or as soon there­
after as may in each year.” This last provision is clearly 
directory. Now then, what is there is the Ordinance to pre­
vent the trustees adopting this man’s acts at any time before 
they proceed to enforce the assessment. 1 can find nothing. 
There is nothing in section 56 to prevent it. Then the 
question arises : does the evidence shew that they did so adopt 
Rowland as their assessor and his assessment? I am quite 
alive to the fact that it might be successfully urged that the 
burden of proving that all the steps required by law to be 
taken to render this assessment valid were taken rests upon 
the defendant. But is there not prima facie evidence of the 
acts of adoption which 1 have mentioned, by the board of 
trustees, of the clearest character? The board of trustees 
and the Court of Revision are one and the same. I believe 
in Ontario it is different; there the Court of Revision may 
not necessarily be composed of the trustees only, in some 
cases other persons may be members of the Court of Revision. 
But in the Territories under section 110 of the Ordinance 
the board of trustees and only the board of trustees constitute 
the Court of Revision. They are none the less the board be-

*37 V. C. Q. B. 51.
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cause they are the Court of Revision. Now this board sit­
ting as a Court must have been called together by virtue of 
section 56. There was no other mode of getting them to­
gether, and the plaintiff recognized this board or Court of 
Revision as being properly constituted by appearing before 
it and lodging a complaint before it and appealing from their 
decision to the Judge. How did the plaintiff know when 
and where the Court of Revision was going to sit? He must 
have known it either from a notice served on him under sec­
tion 108 of the Ordinance or from the notice posted under 
section 109. But in either case the notice of the time and 
place of meeting of the Court of Revision could not have 
been given without the direction of the Board of Trustees. 
The Ordinance provides no specified time for the meeting of 
the Court ; it is to be not less than fifteen or more than thirty 
days from the time of the filing of the roll. (See section 
110). The precise time within that period the board must 
fix. The assessor or secretary who signed the notice under 
section 108 could only insert the time and place of meeting 
of the Court when the board had fixed the time and place.

And as to the notice under section 109, that section pro­
vides in terms that the meeting therein provided is to be the 
act of the hoard. “ The board of trustees shall cause to be 
posted, &c” Now the board to do all these acts must have 
been called under section 56. Wliat the board did in these 
particulars must have been in reference to some assessment, 
but the only assessment was Rowland’s. In view of the plain­
tiff’s conduct in recognizing the Court of Revision I think 
I am justified on the principle of omnia acta rite, in the 
absence of evidence to the contrary in assuming that every­
thing that was done was properly done. T, therefore, find 
that the board of trustees fixed a time and place for sitting 
as a Court of Revision upon the assessment in question, that 
they authorized this to be inserted in the notice given under 
section 108, that they caused the notice to be given under 
section 109, and they, as a Court of Revision sat upon the 
assessment under section 110. And I hold that by so doing 
they adopted Rowland as their assessor, and the assessment 
made by him.

Judgment. 

Wetmore, J.
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Wetmi'ie, J.
There will be judgment for the defendants that the plain­

tiff do restore the goods replevied to the defendants with $2 
damages for detaining the same, and do pay the defendants 
their costs of this action.

Judgment for defendants with costs.

TURNER v. HARRIS.

Interpleader—lluaband and wife—Ordinance No. 20 of 1890.

Ordinance No. 20 of 18901 is intra vires of the legislative assembly.
Itc Claxton 2 considered.

[Wetmobe. J.. Nov. 28, 189).

statement. This was the trial of an interpleader issue, the claimant 
(the plaintiff in the issue) being the wife of the execution 
debtor. The question for discussion was the claimant’s right 
to certain cows seized by an execution creditor (defendant in 
the issue) under execution. The learned «fudge found on the 
evidence that the purchase of the cows by the claimant is 
an honest transaction, that the money with which they ere 
purchased was the claimant’s and that the transact i<< was 
not a pretext to cover the husband’s property so as t< otect 
it against his creditors. The question was raise nether 
the Ordinance (No. 20 of 1890) was ultra vires.

Argument. R- White, Q.C., for creditors (defendant).
F. F. Forbes, for claimant (plaintiff.

Judgment. Wetmoke, J. (after stating the facts) :—The only ques­
tion remaining is whether Ordinance No. 20 of 1890» is 
intra vires the Legislative Assembly. If it is, it is 
conceded that under the facts as I have found them 
on the question of fraud the plaintiff is entitled to 
succeed. If it is ultra vires it is conceded that the de-

1 The Ordinance provided that “a married woman shall in respect 
of personal property be under no disabilities whatever heretofore 
existing by reason of her coverture or otherwise, but shall, in respect 
of the same, have all the rights and be subject to all the liabilities 
of a feme sole.”

•1 Terr. L. R 282.
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fendant must prevail under tile authority of Britllebank v. Judgment 
Gray Jones,3 at any rate so far as my judgment is concerned, Wctmure, J 
I have no doubt that if this Ordinance had been passed after 
the enactment of the Dominion Statute, 54-55 Vic. (1891), 
cap. 28, s.s. G and 19, the Ordinance would have been per­
fectly good, and that, notwithstanding there might have been 
no words expressly repealing sections 3G to 40 of The North- 
West Territories Act. But if the Ordinance was not intra 
vires at the time it was passed the enactment of 54-55 Vic. 
cap. 22, will not give it validity as there are no words in the 
statute that have that effect. The question, therefore, is, had 
the Assembly power to pass this Ordinance under the pro­
visions of the old section 13 of The North-West Territories 
Act and of the order in council made thereunder? Or is this 
Ordinance ultra vires as being inconsistent with, altering or 
repealing the provisions of sections 36 to 40 above referred 
to of the last mentioned Act? The provisions of the orders 
in council above referred to in so far as they relate to the 
right to legislate upon the subject in question will be found 
set out in In re Claxton,2 at page 95. I mentioned this case 
at the trial and intimated that it might be found to settle the 
question raised here. On examining it, however, I am of 
opinion that it does not do so- The question raised there was 
whether sub-sec. 9 of sec. 1 of cap. 45 of The Revised Ordin­
ances, which exempted 160 acres of land as a 1 omestead, from 
execution, was ultra vires as being inconsistent with The 
Homestead Exemption Act. (Rev. Stat., cap. 52), and it 
was held that it was because The Homestead Exemption Act 
expressly provided in effect that a homestead exempt from 
execution should not exceed eighty acres, and only exempted 
that to a certain specified value and gave the execution credi­
tors the benefit of the surplus value, and therefore the Ordin­
ance which exempted more was inconsistent with that Act.
I cannot find anything in Ordinance No. 20 of 1890 which 
is inconsistent with, alters or repeals any of the provisions 
of sections 36 to 60 of The North-West Territories Act. If 
the Ordinance had taken away any rights which were given 
to a married woman by that Act it would have been ultra 
vires, but the Ordinance does not do that ; it does not touch 
one single right given to a married woman by that Act; she

•1 Terr. T,. R. 70.
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has them all yet, but it goes furtlier and gives her further 
and other rights with respect to her property, and 1 see no 
objection to the Assembly doing so under its powers to legis­
late in relation to u Property and Civil Rights in the Terri­
tories.*’ If these sections had in express terms provided 
that married women should have no further privileges as to 
property than as herein provided, then this case would have 
come within the ratio decidendi of In re Claxton/- but to 
hold the Ordinance ultra vires would be simply to hold that 
if the. Parliament of Canada legislated upon a particular 
subject included in the terms “ property and civil rights,” 
the Assembly would have no powers to legislate upon that 
subject at all. I am not prepared to go that length.

There will lie judgment for the plaintiff on the issue with 
costs, which will include her interpleader costs. The sheriff 
is ordered to withdraw and the defendants to pay the sheriff’s 
costs of interpleader and possession money.

Judgment for plaintiff with costs.

CALVERT v. FORRES {No. 1).

1‘rarticc—Indorsement on order—Real—Order not fixing time.

The memorandum required by s. 311 of No. 6 of 1803 ((*. O. 1808. 
<•. 21, s. 30» to be endorsed on the copy of an order, forms no 
part of the order, but is merely a notice to the defendant.

The omission of an order to state the time or the time after the 
service of the order within which an act is required to be done 
does not render the order ineffectual, but the Court will make a 
supplemental order fixing the time.

It is not necessary to endorse on the copy of an order served any 
words or marks to indicate that the original is under the seal 
of the Court, when the seal on the original is pointed out to the 
party served at the time of service.

[ Wktmore, J.. Dec. 26, 189L

On the 7th July, 1894. a Chamber order was made in this 
action ordering an account to l>e taken before the clerk at 
such time and place as he might appoint of monies received 
bv the defendant as advocate for the plaintiff, of the amount 
of such monies paid by the defendant to the plaintiff, and of 
the amount of the defendant’s lawful charges and claims
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against the plaintiff, and for the clerk to certify in whose 
favour the balance of indebtedness is after such accounting 
and the amount thereof, and also ordering the clerk to enquire 
what papers and securities are held by the defendant as such 
advocate belonging to the plaintiff and to report. The de­
fendant was ordered at least ten days before the time ap­
pointed for taking such accounts, to make out his account and 
verify the same by affidavit as required by section 216 of 
The Judicature. Ordinance/ and file the same with the clerk. 
On the 29th November, 1894, the clerk appointed Monday, the 
24th I)eceml>er, at 2 o’clock in the afternoon, at his office, 
ns the time and place for taking the accounts. This order 
and appointment was taken out and served upon the defend­
ant about the 29th of November, and on the copy order 
served on the defendant was endorsed a memorandum as 
required by section 311 of The Judicature Ordinance.* The 
defendant applied to set aside the order and appointment 
and the proceedings thereunder with costs on a number of 
grounds.

The defendant in person.
IF. White, Q.C., for plaintiff.

Wetmore, J.—The affidavit on which the application 
was based disclosed the fact that the order referred to and 
an appointment thereunder had been taken out in July, that 
an application had been made for an attachment against the 
defendant for non-compliance with the order, and that such 
application had been dismissed with costs. Among the 
grounds on which the application was made were the follow­
ing: “That the endorsement required by section 311 of The 
Judicature Ordinance1 which appears on the said order and 
the copy thereof served on the defendant was wrongly and 
irregularly placed on the said order, the same having been 
added without any order for that purpose, and after the said 
order had been taken out and once served and proceedings 
taken thereunder.

“ That the plaintiff’s application under the said order 
to enforce the same having been once refused for non-com-

statement.

Argument.

1 Ordinance No. 6 of 189.3
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Judgment, pliance with the Ordinance, no subsequent proceeding ought 
Wetmnrv, J. to be allowed under said order.

“ That the time within which the act or acts required to 
be done under the said order having once expired the time 
for doing the act or acts cannot be enlarged.”

I refused a summons upon these grounds. As to the 
first ground above stated, because the memorandum referred 
to in sec. 311 of the Ordinance forms no part of the order, 
it is merely a notice to the defendant to be endorsed on the 
copy of the order served on the defendant. As.to the other 
two grounds, because the order still stands good, it never was 
set aside. And because a mistake was made in working it out 
so that an attachment could not be obtained for disobeying it 
would not prevent the order being taken out de novo, and 
a new appointment made under it by the clerk. And no 
further order of the Court would be required for the purpose. 
The original order still existed, my fiat for the order was 
still on file, and the clerk could extend that fiat and issue the 
formal order under seal as often as it became necessary to 
do so.

I granted a summons however on two grounds : 1st. That 
the order itself does not state the time or the time after the 
service of the order within which the act required is to be 
done, as provided by section 311 of The Judicature Ordin­
ance.1 This however does not render the order ineffectual, 
but the Court will make a supplemental order fixing the 
time. The objection therefore affords no ground for setting 
aside the order or the service of it.

The other ground on which T granted a summons was 
that the copy of the order served is not a true and cor­
rect copy of the original, as the original is under the seal 
of the Court while the copy does not purport so to be. That
is, that the copy of the order served did not have “ L.S.” on
it, as is usual when *he original is a sealed instrument. The 
affidavit of Mr. Bryne of the service of the order effectually 
disposes of this objection, for he distinctly swears that at 
the time of service he pointed out to the defendant the seal 
on the original. That certainly serves the same purpose as 
writing L.S. on the copy, because the L.S. only indicates the 
fact that the original was sealed and the place of sealing.
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The defendant vas acquainted of that by ocular demonstra­
tion. The application therefore to set aside the order and 
appointment and the service thereof, fails.

Summons discharged with costs.

CALVERT v. FORBES (No. 2.)

Practice—Coats—Counsel tee—Review of taæation.

Counsel fees are properly taxable to a defendant who Is an advocate 
and appears in person.

[XVetmobe J„ Dee. 88, 1891.

The plaintiff had taken attachment proceedings against 
the defendant who was an advocate, charging the defendant 
with non-compliance with a Chamber order, which proceed­
ings were dismissed by WetmoBE, J.. with costs. The de­
fendant appeared in person on such proceedings and the 
taxing officer on taxation allowed the defendant a counsel 
fee of $5 on the application in Chambers. The plaintiff 
applied to review.

F. L. Gwillim, for the plaintiff.
The defendant in person.

Wetmore, J.—It has been held in Ontario in two eases, 
Smith v. Qraham,' and Clarke v. Creighton,* that “ counsel 
fees should not be taxed to a counsel conducting his own case.” 
Section 534 of The Judicature Ordinance,1 provides that duly 
enrolled advocates shall be entitled " to charge and be allowed 
such fees as may be from time to time prescribed by the 
Judges of Hie Supreme Court.” The tariff now in use has 
lieen so prescribed. I cannot find any Ontario enactment of 
the character of that in the Territories which I have cited. 
In Hamilton v. McNeil,* the Supreme Court of the Territor-

* 2 Ü. C. Q. B. 268.
■15 P. R. 105.
■‘‘The Judicature Ordinance.” No. 6 of 1893.
• 2 Terr. L. R. 151.

Judgment. 

Wetmore, J.
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Judgment.
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ies decided this month that under that section of the Ordin­
ance an advocate could recover from his client such counsel 
fees as are prescribed by the tariff. I think the principle of 
that decision will allow an advocate who sues or appears in 
person when costs arc awarded to him to have taxed to him 
such counsel fees as are prescribed by the tariff provided 
that such counsel fee is not a mere advising fee. An advo­
cate would not be allowed a counsel fee for advising himself, 
nor I judge a fee for instructing himself. But the fee m 
question is not a mere advising fee. It is a fee that repre­
sents the work of hunting up authorities and the actual argu­
ment before the Judge, and T think it has been rightfully 
taxed.

Taxation affirmed.

COMMERCIAL BANK v. CRERAR.

Practice—Summons to Extend Time for Pleading.

Held, before moving for nn extension of time for pleading, application 
should first be made to the opposing litigant to extend the time 
by consent, but the omission to do so affects the question of costs 
only.

[ Wetmork, J., Dec. 28, J89j.

Application by defendant for further time to file and 
serve his statement of defence.

IV. While, Q.C.. for plaintiff :—The defendant should be­
fore moving, having endeavoured to arrange for an extension 
bv consent.

F. F. Forbes, for defendant :—This is not necessary, be­
cause by Order I A' IV., Rule 8, of the English Rules the time 
may be enlarged by consent in writing without application to 
a Judge, but by the Judicature Ordinance,' Rule 71, the 
defence must he delivered within six days after the appear­
ance is entered “or such further time as may by order of 
the Judge lie allowed for the purpose.”

“‘The Judicature Ordinance." No. 6 of 1803.
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Wetmobe, J.—In the Territories the statement of claim 
is served on the defendant with the writ of summons. In 
England it is delivered after appearance by the defendant. 
Order XXL, Rule fi, of the English Rules, provides that a 
defendant shall deliver his defence “ within ten days from 
(lie delivery of the statement of claim, or from the time 
limited for appearance, whichever shall be last unless such 
lime is extended by the Court or a Judge." Rule 7, of 
Order LX1V., is the same as section 555 of The Judicature 
Ordinance,' hut both these English rules must he read with 
Rule 8, of Order LX1V. So the language of Rule 6 of 
Order XXI. ns to further time to deliver defence is in effect 
the same as that of section 71 of the Ordinance.1 I see, 
therefore, no reason why Rule 8 of Order LX1V. should not 
lie incorporated into the practice here. It is no more in­
consistent with sections 71 and 555 of the Ordinance1 than 
it is with Rule 6, of Order XXI. and Rule 7, of Order LXIV. 
1 think therefore the defendant ought to have applied to the 
plaintiff for an extension of time before applying for the 
summons or given some reason for not doing so. Rut I do 
not think that this is a reason for refusing the application. 
It only affects the question of costa. I will make the order 
but allow no costs of the application to the defendant in any 
event. The plaintiffs’ costs of opposing the application will 
lie costs in the cause.

Order accordingly.

SEEMAN v. ERICKSON (No. 1).

Practice—Replevin—Counterclaim.

In n replevin suit where the defendant counterclaimed for a return 
of the chattels. It waa held that the proceeding by counterclaim 
was irregular and that the right to the return of the goods should 
he set up in the defence.

[Wetmobe, .7., Dec. 88, 788j

The action was brought for alleged wrongful detention 
by the defendant of the plaintiff’s cattle. The plaintiff also 
replevied the cattle and had them delivered to his possession.

Judgment.

Statement.
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The defendants defended the action and counterclaimed for 
their return. The plaintiff took out a Chamber summons 
for an order striking out the counterclaim ns unnecessary.

F. L. Owillim, for plaintiff.
F. F. F orb es, for defendant.

Wetmore, J.—It is laid down in Chitty’s Forms1 that 
the defence “ may partake of the nature of the old avowry 
or cognizance and claim a return of the goods.” I see no 
reason why a return of the goods may not be claimed by the 
defence, and it appears to me to be the best way of doing 
it. A counterclaim proper is an independent cause of action. 
The right to have the goods returned is not a right inde­
pendent of the cause of action, and of the plaintiff’s pro­
ceedings. It is a right if the defendant’s defence is found 
in his favour to be put in siatu quo and arising out of the 
plaintiff’s proceeding in the action.

The right to counterclaim is entirely the creation of 
statute. It is a right that did not exist until the statute 
gave it, and is now given in England by virtue of the Rules 
of Court, made under a statute, and here by virtue of the 
Judicature Ordinance.2 Suppose the legislature had given 
the proceeding by replevin as it has given it, but gave no 
right of counterclaim, and no such right existed, surely there 
would have been some way in which the defendant could get 
a return of his goods if lie was entitled to it. The only way 
unless a special mode had been provided would be by setting 
up his right by his defence. That is, by simply treating his 
defence as in the nature of an avowry. By the old practice in 
England an avowry was pleaded to the declaration in 
replevin. The fact that a right of counterclaim is now given 
generally does not seem to me to affect or alter the question. 
Why should a defendant counterclaim ? Why should not the 
practice be more in accordance with the old practice? It 
serves the purpose, and to counterclaim only means the ac­
cumulation of costs. I am therefore of opinion that a coun­
terclaim is unnecessary, and that the right to a return of

' Sec p. 020.
2 “ The Judicature Ordinance,” No. 6 of 1893, s. 103.
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the goods should be set up in the defence, but that the de- •,udSm’"lt 
fendant should disclose the fact that the property has been Wetmnre, J. 
replevied by the plaintiff.

Summons made absolute with costs.

HARRIS v. HARRIS (1).

If unhand and %cife—Alimony—Power» of Supreme Court—Jurisdic­
tion—Implied authority of wife in relation to husband'» affairs— 
Status of wife—Costs.

Held, (1) The jurisdiction of the Supreme Court of the North-West 
Territories is limited to the powers and authorities exer­
cised by the Courts of Common Law, Chancery and Pro­
bate in England on July 15, 1870. and consequently in the 
absence of express legislation there is no jurisdiction to 
entertain a suit for alimony.

(2) A wife has no implied authority to spend her money on her 
husband's behalf, and the husband is not liable unless such 
expenditure was made at his request.

(3> A married woman is liable to pay costs in favor of her 
husband out of her separate estate, this being an incident 
to her status as a feme sole in respect of such property.

[Wetmobe, J„ Jan. 25, 1895.

Action for alimony brought by a wife against her bus- statement, 
hand. The statement of claim also contained a claim for 
money paid by the plaintiff for building additions to de­
fendant’s house ; sinking and cribbing wells on his prem­
ises; on account of the purchase price of land owned by him 
and in paying taxes against defendant’s lands. The state­
ment of claim did not allege that the money was paid at the 
defendant’s request. The defendant took two objections in 
point of law: (a) That there was no jurisdiction to enter­
tain a suit for alimony, and (b) That the moneys were not 
alleged to have been paid at the defendant’s request, and 
that therefore no cause of action was shown in respect there­
to. On application these questions of law were set down for 
argument before trial, and were argued before Wetmobe, J., 
in Chambers.

D. //. Cole, for defendant. 
W. White, Q.C., for plaintiff.

Argument.
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Wet more. J.—As to the jurisdiction of this Court in a 
suit for alimony ; the original jurisdiction of the Court is 
to be found in section 8 of The North-West Territories Act.1 * 
Without setting out that section 1 may just state that I am 
of opinion that it confers on this Court all the powers and 
jurisdiction which were on the 15th day of July, 1870. exer­
cised by the Courts of Common Law in England (that is, by 
the Courts of Queen’s Bench, Common Pleas and Exchequer) 
and by the Courts of Chancery and Probate there. At that 
date none of these Courts had or exercised any jurisdiction 
with respect to alimony. That was a jurisdiction at that 
time exclusively exercised by the Court for Divorce and 
Matrimonial causes. Prior to the creation of the Court 
for Divorce and Matrimonial causes it was exercised by the 
Ecclesiastical Courts. But whether exercised bv the Ecclesi­
astical Courts, or by the Court for Divorce and Matrimonial 
Causes, alimony was only granted ns an incident to a suit for 
a divorce, or for the restitution of conjugal rights or the 
like. I can find no < asc where in England up to the date 
specified, alimony has been allowed as a distinct and inde­
pendent right apart from such a suit as I have mentioned. 
Such a suit being brought perpetual alimony might be de­
creed, as, for instance, incident to a decree for a divorce from 
bed and board or interim alimony or alimony pendente lite 
might l»e decreed pending a suit so instituted. It is true that 
by The Supreme Court of Judicature Act, 1893,8 sec. 16, 
the jurisdiction of the Court for Divorce and Matrimonial 
Causes was vested in the High Court of Justice, and by sec. 
34 was assigned to the Probate, Divorce and Admiralty divi­
sion of that Court. But of course that was all after the 
15th July, 1870. I am not prepared to say that the laws 
in force in England at that date relating to marriage and 
divorce are not in force in these Territories by virtue of sec­
tion 11 of Ttje North-West Territories Act, so far as they 
are applicable here. And I am not prepared to say that 
these same laws which provide in effect that a husband or 
wife is entitled under certain state of facts to a divorce a 
vinculo matrimonii, or a mensa et thoro, and as an incident 
that a wife is entitled to alimony arc not applicable here.

1 Revised Statutes of Canada. 1880. c. BO.
*36 & 37 Vic. c. 60 (Imp.).
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Neither am 1 prepared to say that the word “ laws ” in this ••udgment. 
section 11 must be construed to mean “statute laws.” It is Wetmow, J. 
not necessary to decide any of these questions at present.
All it is necessary for me to decide is that this Court has 
not the jurisdiction to decree the relief of alimony prayed 
for in this suit or any such relief growing out of the marital 
relation which the Court of Divorce and Matrimonial Causes 
in England had the exclusive power to decree there. In 
Ontario (possibly I should say Upper Canada) and Mani­
toba the Courts have held that the Legislatures there intended 
to confer on the Court of Chancery in Upper Canada, and 
on the Court of Queen's Bench in Manitoba the authority 
to adjudicate upon claims for alimony, and such Courts have 
assumed such jurisdiction in consequence of such intention 
although they have declined to assume jurisdiction to enter­
tain suits for divorce, or for the restitution of conjugal 
rights. See Soules v. Soules,? Severn V. Severnand Wood 
v. Wood." We have no such legislation here on the subject as 
they have had in Upper Canada, or in Ontario or Manitoba.
Upon reading the judgment of Mr. Chancellor Blake in 
Severn v. Severn* one would be almost inclined to think that 
had he not been bound down by authority he would have been 
disposed to have held that the matrimonial law of England 
had lieen introduced into the province of Upper Canada, 
and that its administration even to the extent of the power 
to decree a divorce a vinculo matrimonii must of necessity be 
in some Court, and that therefore it was inherent in the 
Court of Chancery there. Of course I am not bound by auth­
ority as lie was. But assuming that I held the same views 
which I am inclined to think he had I would hesitate very 
much to give effect to them, seeing that no Court in any 
province of Canada where the law of England governs has at­
tempted to exercise any jurisdiction belonging exclusively 
in tlie Ecclesiastical Courts in England or to the Court for 
llivorce and Matrimonial Causes there, unless such jurisdic­
tion has been given more or less clearly by some legislative 
authority. But I may go further and state that in my 
opinion no such jurisdiction could be exercised unless it was

’ 2 Gr. 20».
‘3 Gr. 431.
• 1 Man. 1. R. 317.

VOL. m. T. L. SECTS.—19.
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Judgment, expressly given. And moreover so far as the jurisdiction 
W<-tu h ire, .1 of this Court is concerned in view of the fact as I believe 

it to be that Parliament intended to and did limit such juris­
diction to the powers and authorities exercised by the Courts 
mentioned in sec. 48 of The North-West Territories Act, 
1 hold that there is no inherent power in this Court to go 
beyond such powers. 57 and 58 Vic. (1894), cap. 17, sec. 
20 of The Dominion Acts9 was referred to, but it will not 
help the plaintiff ; the Assembly has not exercised any such 
power as in that section referred to.* The Judicature Or­
dinance, section 9. was also referred to a* conferring the 
power to adjudicate in a suit for alimony. The provisions 
of this section are taken almost word for word from the 
English Supreme Court of Judicature Act, 1873, sec. 24, and 
the object is obvious, that is to direct that law and equity 
shall he concurrently administered. The object was not to 
confer on the Common Law or Chancery Division of the 
Court the jurisdiction of the Probate Division. T am there­
fore of the opinion that the objection to the jurisdiction is 
well taken and must prevail.

As to the question raised with respect to the claim for 
money paid; the learned counsel for the plaintiff abandoned 
that part of the claim. I must say I do not see how he could 
well avoid doing so. No express request to pay the moneys 
claimed is alleged and no request can he implied from the 
circumstances alleged. Adultery, cruelty and desertion may 
justify a wife in pledging her husband’s credit for her main­
tenance and for necessaries. It will give her however no 
implied authority to expend her money in paying his debts, 
in buying property for him or in making additions thereto, 
at any rate, unless some other circumstances arc disclosed 
than appears in this statement of claim. This decision sub­
stantially disposed of the whole action. I must under sec­
tion 152 of the Judicature Ordinance order that the action 
he dismissed.

" This section gave the Legislative Assembly power to confer on 
the Territorial Courts jurisdiction in matters of alimony.

* On September 30, 1895, the Legislative Assembly exercised the 
power given them and passed an Ordinance, No. 14 of 1805. con­
ferring jurisdiction to grant alimonv on the Supreme Court, N. W. T.
—t. n. b.
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The only question remaining is whether I should order 
the plaintiff to pay the costs of this action. Ordinance No. 
2U of 1890 gives a married woman in respect of personal 
property all the rights and makes her subject to all the 
liabilities of a feme sole. Although the language is not the 
same, the effect of that Ordinance is the same as sec. 1. sub- 
sec. 2, of The Married Women’s Property Act, 1882 (Imp. 
Stat. 45 and 46 Vic., cap. 75). I have not the case Ramsay 
v. Margett, by me at present, but in the report of the case 
in the W. N. (1894), p. 49, Lord Esher lays it down and 
Davey, L.J., is reported as agreeing with him; that since the 
passing of that Act a husband and wife stood in the same 
l>osition as two men formerly did.” Street v. Sweet,1 was an 
action brought by a married woman without the interven­
tion of a trustee against her husband on a covenant in a deed 
of separation, and the Court held the action would lie. 
While the Ordinance gives a married woman all the rights 
of a feme sole as regards personal property it subjects her to 
the same liabilities as a feme sole, and she is therefore liable 
to costs as a feme sole. In this case the plaintiff has not 
only instituted a suit for alimony but she has included in it 
a claim for money. Both claims according to my ruling 
and one of them by the admission of her advocate, arc put 
forward without the slightest warrant. I am not adminis­
tering the law according to the practice of the Probate Divi­
sion of the High Court of Justice in England, except in so 
far ns cases for administering the estates of deceased persons 
arc concerned, and I see no reason why the costs in this case 
should not follow the usual rule and abide the event. I am 
not prepared to say that the costs of this suit are not in 
the nature of necessaries for which the plaintiff may pledge 
her husband’s credit. That might depend on facts and cir­
cumstances which I am not now in a position to enquire into, 
but which possibly I might be called upon to enquire into 
by a suit properly instituted for the purpose by her advocate 
or possibly by the plaintiff herself. The order will be that 
this suit lie dismissed with costs to be paid by the plaintiff 
out of her separate property.

Action dismissed with costs.

' (1995) 1 Q. B. 12: 04 L. J. Q. B. 108: 15 R. 140: 71 !.. T. 
072 : 42 W. It. .703 ; 50 ,1. P. 373.

Judgment. 

Wt-tin ore, J.
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SEEMAN v. ERICKSON (3).

Practice — Replevin — Affidavit — Irrc.intarity — Lather—Waiver 
—Means of knowledge.

The plaintiff issued a writ of replevin on an insufficient affidavit. 
The defendant filed a defence in which he recognised the replevin 
and asked for u return of the property replevincd. A month later 
the defendant moved to set aside the writ of replevin us irregular, 
having just become aware of it.

Held. (1) That the writ of replevin was not void but irregular.
(2) That such irregularity might be waived : and
(3) That, ns the defendant had the means of searching and 

inspecting the affidavit, he should have done so, and his 
delay of a mouth coupled with the recognition ot file 
replevin in his pleading constituted a waiver.

| Wet more, J., Jan. 25, 1895.

Application by defendant after defence delivered to set 
aside a writ of replevin for irregularity.

Argument, F. F. Forbes, for defendant.
W. White, Q.(\, for plaintiffs.

Judgment. Wet more, J.—There is no doubt that the affidavit does 
not comply with the Ordinance in this respect. See Jud. 
Ont., sec. 402.1 It was urged that the affidavit does sub­
stantially comply with the Ordinance, that is., that it sub­
stantially discloses where the property is, because Mitchell, 
the deponent, alleges the plaintiff carried on a business as a 
rancher at Theodore in this judicial district, and that the 
cattle to replevy which the writ issued were unlawfully taken 
by the defendants out of the plaintiff's herd which was rang­
ing on the White Land Hiver near Theodore. For all T know’ 
Theodore may be very near the boundary of this judicial dis­
trict (as I believe as a matter of fact it is. but of course 
I do not take judicial notice of that fact one way or the 
other) and therefore the property might have been so taken 
without this district. But assuming that they were taken 
within the district it does not follow that they wrere so within 
when the writ w'as applied for, and the provision referred to 
in the section of the Ordinance has reference to the time the

1 No. 0 of 1803. s. 402 : “ Writs of replevin shall be issued . . . 
upon . . filing an affidavit naming the Judicial Disrict in which 
the property is.”
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writ is applied for, not at the time of the wrongful taking. J»dgni-nt 
The affidavit is clearly bad and in my opinion the writ would Wetmure, .1. 
be a nullity were it not for section 5402 of the Ordinance. I 
have no doubt that the property was in this judicial district 
because it was replevied by the sheriff of this district, as 
appears by his return, which he could not have done had 
the property not been within his bailiwick. There is no rea­
son therefore why 1 should direct that the proceeding should 
be held void. 1 must therefore consider the omission merely 
an irregularity. The question then arises, has the irregular­
ity been waived by the laches or the conduct of the defend­
ants. I am clearly of the opinion that it has been waived.
The property was replevied on the 17th November as ap­
pears bv the sheriff’s return. The writ of summons was 
served on the 15th Novemt>er. two days before; an appear­
ance was entered for the defendants on the 27th of Novem­
ber, and a defence was delivered and filed on the 1st of 
December. Prior to this application an application was 
made on behalf of the plaintiff to strike out the defendant’s 
counterclaim, which was filed with that defence. And that 
counterclaim claimed a return of the cattle; such a claim is 
only reconcilable with the fact that the cattle were in the 
plaintiff’s possession and they could only get them by virtue 
of the replevin in view of the way in which the defence and 
counterclaim were shaped. Here therefore we have a clear 
recognition of the replevin. This application to set aside 
the writ of replevin was not made until the 31st of Decem­
ber, a month and a half after the cattle were replevied, and 
a month after the defence was delivered. The party seeking 
to take advantage of an irregularity must come within a 
reasonable time. There is no hard and fast rule as to what is 
a reasonable time, that depends upon the circumstances of 
each case and may be governed by the conduct of the parties.
Dnder the circumstances of this case the parties have not 
come within a reasonable time. I do not now put it upon 
the ground that they have taken a fresh step after knowledge 
of irregularity, but that they are guilty of an unreasonable 
«Iday. Mr. Forbes, their advocate, has sworn that he was not

* “ Non-compliance with any of the provisions of this Ordinance 
*Iiall not render any proceedings void unless . . the Judge shall 
direct, but such proceedings may be set aside as irregular, etc.”
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Judgment. 

Wettm ire, .1.
aware of the irregularity until the 28th December. There is 
no reason why he should not have been aware of it. The 
affidavit in question has been on file all the time from the 
10th of November, when the writ of replevin issued, and open 
to his inspection, and if he wished to attack the proceedings 
he should have searched; and having waited all this time 
coupled with the fact that he filed a pleading recognizing 
the replevin I hold that he has not come within a reason­
able time. T am also of opinion that he took a fresh step 
after he became aware or had the means of becoming aware 
of the irregularity. It may be that the replevin proceedings 
are not a step in the cause. They are a proceeding in the 
cause however and the defendants recognized the proceeding 
by counterclaiming as they did. It it true that section 541 
says nothing about having the means of liecoming aware of 
the irregularity. It lays it down that the application shall 
not be allowed “ if the party applying has taken any fresh 
step after knowledge of the irregularity.” Still in my opin­
ion if a party has the means of informing himself and does 
not choose to avail himself of it and by his proceeding re­
cognizes the regularity of the proceeding attacked he ought 
not to be allowed to take advantage of some technicality 
or accidental omission. In The Halifax Banlcinn Co. v. 
Smith,9 an application was made by the bail to set aside the 
recognizance of bail because the affidavit to hold to bail did 
not comply with the statutory requirements. The bail swore 
that they were not aware of the non-compliance with the stat­
ute until after they had put in special bail. The Court held 
that the proceeding was irregular, but that the irregularity 
had been waived by putting in special bail, and that the fact 
that they were not aware of the irregularity was not an ex­
cuse, as the affidavit to hold to bail had been filed before bail 
was put in. Allen, C.J., says, p. 618: “ They had the means 
of knowing it and that is enough.”

Summons discharged with costs.

*25 N. R. Rep. 610.
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CAMPBELL v. FISHER (ELIZA R. FISHER, Claim­
ant).

Practice—Application to Judge in Chambers instead of to Court— 
Powers of Judge.

A Judge sitting in Chambers has no jurisdiction to deal with an 
application that should properly have been made to him in Court, 
but such application must be dismissed.

[Wetmobe, J„ Feb. 15. 1895.

This was an application by summons to Wetmore, J., in 
( 'hambars, to set aside an order previously made in Chambers 
barring the claimant.

E. .4. C. McLorg, for claimant.
Wyssman, for plaintiff.
IV. White, Q.C., for sheriff.

The learned Judge held that under section 8 of The 
Judicature Ordinance,1 the application should have been 
made to him sitting in Court instead of in Chambers. The 
judgment then proceeded :

Wetmore, J.—It occurred to me whether I might not 
under section 5 of The Judicature Ordinance• announce that 
1 am sitting in Court, and then make the order applied for. 
1 am of opinion, however, that I cannot do so because sitting 
in Chambers I am not properly seised of the question as I 
have not here jurisdiction to entertain the application at 
all, and I cannot transfer to the Court what I am not seised 
of. T have great doubts anyway whether under section 52 a

1 “ Every order made by a Judge in Chambers may be varied, 
sot aside or discharged by the Judge sitting in Court, as aforesaid, 
and no appeal shall lie from any such order, to vary, set aside or 
discharge which no such motion has been made, unless by special 
leave of the Judge by whom such order was made, or of the Court 
in banc.”

1 “ A Judge sitting in Chambers, if he shall announce that he 
is sitting in Court, shall have, possess, exercise and enjoy all the 
powers and authorities, rights and privileges, immunities and incidents 
of the said Court, and any judgment given or decision or determina­
tion or rule, order or decree made by him while sitting as aforesaid, 
in respect of any matter lawfully brought before him, shall be 
subject to the provisions in this Ordinance relating to appeal to 
the Court in banc.”

Statement.

Argument.

Judgment.
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Judgment. 

Wetmore, J

Statement.

Argument.

J utlgment.

[VOL.

Judge in Chambers can transfer Chamber work to the Court 
or turn a Chamber application into an application to the 
Court : whether by that section it is not intended that a Judge 
sitting in Chambers may announce that he is sitting in Court 
and thereupon he may hear any application that may be made 
to the Court, but in that case the procedure, applicable to 
the Court must be followed and not the procedure applicable 
to Chamber practice. 1 regret very much therefore that 1 
will have to refuse this application.

Summons dismissed.

HAMILTON v. McNEÎL.

Solicitor and client—Extent to which negligence of advocate is 
ground for refusing costs.

As against his client, an advocate is entitled to the costs of nil work 
done unless the negligence of the advocate is such that the client 
derives absolutely no benefit from the work.

[Wetmore, J., April 5, 1895.

Review by plaintiff of the taxation of his advocate’s 
bill. The items objected to were disputed on the ground that 
through the negligence or ignorance of the advocate, the 
plaintiff was prevented from recovering them against the 
defendant.

IV. White, Q.C., for client.
The advocate in person.

Wetmore, J.—This action was brought by the plaintiff 
Hamilton, against the defendant to recover the purchase 
money of n lot of land sold by the plaintiff to the defendant. 
The defendant refused to accept a conveyance of the pro­
perty and defended the action on a number of grounds. The 
land was situated in Manitoba, in the county of Shoal Lake, 
the registry of land titles for each county being at Birtle. 
At the trial the plaintiff set out to prove that the title was 
clear and free from cloud. In doing so, however, he shewed 
that there was a mortgage against the land in favour of Max­
well & Sons, and he produced an examined copy of a dis-



HAMILTON V. m’nEIL. 299HI-]

charge of this mortgage by Maxwell & Sons on file and re- Judgment, 
gistered in this registration office and certified by the Re- Wetmore, .1 
gistrar to he so filed and registered, and the advocate ten­
dered this document in evidence as proving not only that 
the cloud created by this mortgage was removed so far as 
the registry allowed, but also that the discharge had actu­
ally l»ecn executed by the mortgagees, and he relied on Ros- 
roc’s Nisi Prius (15th edition) p. 92 for this contention. 1 
received the evidence as an examined copy and held that 
it proved that so far as the registry office shewed the cloud 
was removed, but that it did not prove the execution of the 
discharge by the mortgagees, and that it was necessary to 
prove this fact. In taking the whole case into consideration 
I was of opinion that the plaintiff was entitled to succeed 
Diovided that the execution of this discharge by Maxwell &
Sons was proved, but if not that he must fail. The evidence 
shewed that this discharge by the law of Manitoba could not 
be removed from the registry office. Under section *23fi of 
the Judicature. Ordinance,1 1 granted the plaintiff's advo­
cate leave to prove the execution of this discharge before 
a time specified and directed that if desired a commission 
should issue to examine witnesses at Birtle to prove that fact 
and adjourned the Court to enable the proof to be forth­
coming. The commission was issued and the discharge was 
duly proved under it and therefore judgment was ordered 
for the plaintiff with costs, but the advocate not having called 
upon the other party to admit this document under section 
209 of the Judicature Ordinance 'a I under that section re­
fused to allow the costs of the commission or of proving the 
document as between party and party. The advocate how­
ever, has charged this commission and his costs incidental to 
proving this document under it in his bill as between advo­
cate and client and the items in question are some of those 
arising out of these charges.

The question raised as to these items has presented many 
difficulties to my mind. Assuming that the question of negli­
gence and ignorance can be raised before the taxing officer on 
taxation (and I am inclined to think that such question can 
be raised on taxation). See in re Massey & Carey? I think

1 “ The Judicature Ordinance ” No. 0 of 1893.
120 Ch. I). 459; 53 L. J. Ch. 705; 51 L. T. 390 ; 32 W. R. 1008.
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Judgim-nt. 

Wetnwre, .1.

Statement.

Argument.

Judgment.

1 am safe in holding that a client on taxation of costs be­
tween his advocate and himself ought not to be allowed 
to defeat his advocate’s right to costs on a ground of negli­
gence which would not avail him if lie had been sued by 
the advocate, and set up the alleged negligence as a defence. 
I gather from what authorities 1 have had access to that 
where an action is brought on an attorney’s bill and negli­
gence is set up as a defence, it is a question of fact, not 
whether the course was proper, hut whether it was so wholly 
useless as that the client had derived no benefit from it. 
See Fletcher v. Winter/' Dunn V. IIalien.' In other words, 
it must be established that the work on the item objected 
to is entirely useless. I cannot hold that the work in ques­
tion was entirely useless; on the contrary it was the means by 
which the plaintiff secured his judgment, without it he would 
have failed. On this ground alone, I will have to affirm the 
taxation as to these items.

Taration affirmed.

CAVANAGH v. GILHOY.

Small debt procedure—Protect fees—Demand for debt.

Protest fees are recoverable tinder the Small Debt Procedure, ae a 
liquidated demand.

[Wetmoee, J., May 2. 1895.

This was an action by the payee of a promissory note 
against the maker and included protest fees thereon amount­
ing to $2.04. The facts and points raised sufficiently appear 
from the judgment.

W. White. Q.C.. for plaintiff. 
F. F. Forbea, for defendant.

Wetmore. J.—The defendant abandoned at the trial all 
the matters of defence set up in the dispute note except that

■F. ft F. 138.
•9 Bing. 287: 2 F. & F. 842.
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contained in paragraph 2, by which he claimed that the 
charges for protest fees do not come within section 27 of 
Ordinance No. 5 of 18Î14.1 The amount of these fees, $2.04, 
is not disputed. The simple contention is that in order to 
recover them the action would have to be brought under the 
ordinary practice of the Court, and not under the small debt 
procedure. 1 think it would be a matter of great regret were 
I forced to uphold this contention, because it would mean 
that in every action on a hill or note where there was a pro­
test and the plaintiff was desirous of recovering the pro­
test fees, no matter how small in amount the note was, he 
would have to proceed under the more expenisve procedure 
and would be entitled to full costs thereunder. But I am 
of opinion that the point is not well taken. For the pur­
poses of discussing this question, I think the provisions of 
section 27 of Ordinance No. 5 of 1894,1 may be compared 
with a portion of the provisions of Rule 6 of Order 111 of 
the English Rules, and the English decisions applicable to 
such portions of that rule may be applied to the section of 
the Ordinance. That rule provided that “ when the plaintiff 
seeks only to recover a debt or liquidated demand in money 
. . . the writ of summons may ... be specially in­
dorsed ” as therein directed. In Sheba Gold Mining Co., 
Limited v. Trubshawe2 an action was brought for goods sold 
and delivered and the writ was speéially endorsed under the 
ride for the price of the goods, and for interest from the date 
of the writ to judgment. The Court held that the special 
endorsement as to the claim for interest was not proper, be­
cause if the interest was recoverable at all, it would only be 
recoverable under 3 and 4, William IV,, chapter 42, section 
28 (Imp.), as unliquidated damages. It will be borne in 
mind that it did not appear in this case that there was any 
agreement to pay interest nor was it claimed by virtue of 
any statute. In the London and Universal Bank v. Clan- 
eoriy,' an action was brought on two promissory notes, and 
the writ was specially endorsed under the rule for the amount 
of the notes and interest from the date of the writ to judg-

1 Corresjwndinir to C. O. 1898, c. 21, a. 1102.
*(18921 1 Q. B. 874 : 81 L. J. Q. B. 219: 66 T,. T. 228 : 40 

W. R. 381: 8 Times Ren. 869.
* (1892) 1 Q. B. 689 ; 61 L. J. Q. B. 22.1: 66 L. T. 798 : 40 

W. R. 411.

Judgment. 

Wet more, .1.
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Judgment. 

Wetmore, J.
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ment, and the Court held that the special endorsement was 
proper under section 57 of the Bills of Exchange Act, 1882 
(Imp.), because by that section the interest and noting 
as well as the amount of the bill (or note) should be 1 deemed 
to be liquidated damages.” And a distinction was drawn be­
tween that case and the Sheba Gold Mining Co. v. Trube- 
shawe,2 because in the latter case the interest was in the 
nature of unliquidated damages, and in the other it was 
liquidated damages by virtue of the statute. Now the pro­
visions of section 57 of the English Bills of Exchange Act * 
are identical with section 57 of the Canadian Bills of Ex­
change Act. 1890, except that under the English Act the 
expenses of protest are only recoverable when protest is neces­
sary. In Dando v. Boden/ an action was brought on a bill 
of exchange and the writ was specially endorsed for the 
amount of the bill, and a claim for “ bank charges.” It was 
held the term “ bank charges ” was a sufficient description 
of the expenses of noting and that the special endorsement 
therefor was proper, it was endorsed for a liquidated demand» 
I understand the terms “ an action on demand for debt ” 
and “ an action on demand for a liquidated demand ” to be 
synonymous. And applying these cases, the claim for protest 
fees is under section 57 of the Canadian Bills of Exchange Act 
a claim for a liquidated demand or a debt, just as much so in 
fact as the face of the note is under the section. My con­
clusion is that the protest fees are recoverable under section 
27 of the Ordinance No. 5 of 1894; and there will be judg­
ment for the plaintiff for the full amount of his claim and 
costs.

Judgment for plaintiff.

* See those provisions ns set out in (1892) 1 Q. B. at p. 690.
• (1893) 1 Q. R. 318; 62 L. J. Q. B. 339 : 68 L. T. 90: 41 

W. R. 285.
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CREAGH v. SUTHERLAND AND READE, Garnishee.

Attachment of debts—Money placed toith returning officer as deposit 
—Garnishee—What attachable by garnishment.

The défendant was a candidate for election as a member of the 
Legislative Assembly, and under the election laws in force the sum 
of $100 had to be deposited with the returning officer to be 
forfeited under certain conditions, but to be returned in the event 
of the candidate's election. The garnishee was the returning 
officer, and one McDonald on the defendant’s behalf advanced the 
required deposit from his own funds. Upon the defendant being 
declared elected, the plaintiff garnisheed the deposit.

Held, that service of a garnishee summons will bind only so much 
as the defendant can honestly deal with without prejudicing the 
rights of third parties, and that consequently the money in the 
hands of the garnishee, not being such as the defendant could 
honestly deal with, was not attachable. Davis v. Frcethy1 approved 
and followed.

[Richardson, J„ May 15, 1895.

This was a trial of a garnishee issue, heard before Rich­
ardson, J. The facts are set out in the head-note.

If. A. Robson, for the plaintiff. 
Ford Jones, for the garnishee.

Richardson, J.—On the 3rd December, 1894, the plain­
tiff recovered a judgment against the defendant for $85.50. 
Plaintiff commenced his suit 31st October, 1894, and his 
writ was served on defendant November 6th, 1894. On No­
vember 1st, 1894, on an affidavit of Mr. Robson who deposed 
on information and belief that defendant was a candidate for 
election to the Legislative Assembly N. W. T., as a member 
of which election the garnishee was a returning officer, and in 
accordance with the requirements of the N. W. T. Election 
Law then in force, the defendant would deposit with the said 
returning officer $100, returnable to defendant in case of his 
election, and that he Mr. Robson had been informed that de­
fendant had received at the polls a majority of the votes and 
therefore the garnishee was then, on November 1st, 1895, in­
debted to the defendant in this $100. the plaintiff obtained 
a garnishee summons which was served on the defendant on 
November 5th, 1894. The garnishee having disputed any 
indebtedness to the defendant, the question was set down for

Statement.

Argument.

Judgment

' no !.. J. Q. It. 318 ; 24 Q. B. D. 519.
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Judgment, hearing at the recent sittings at Fort Qu’Appelle. At this 
Richaixlwm.J. hearing the following facts were proven :

1. That the garnishee was the returning officer for the 
election named. The nomination day was October 24th, 
1804, the polling day October 31st, 1894, and the declaration 
day November 5th, 1894. That on the last named day the 
returning officer declared the defendant elected, at which 
time, and when the garnishee summons was served, there 
was and yet remains in his hands the sum of $100.

2. That the $100 in question was paid to the garnishee 
by Mr. I). H. McDonald of his own money and not defend­
ant’s.

The question resolves itself into whether or not on No­
vember 5th, 1894, this money was attachable. In my judg­
ment it was not, as service of a garnishee summons will hind 
so much as, and no more than, the judgment, debtor could 
honestly deal with without interfering with the interests of 
third parties.

1 refer to Davis v. Freethy/ and cases there referred to.
In this ca«e McDonald paid the $100 to the returning 

officer, and it was his own money, nothing was ever done by 
McDonald to change the relative positions then entered into 
between him and the garnishee of bailor and bailee of it nor 
could defendant after the election was over deal with it with­
out interfering with the interests of McDonald as bailor; de­
fendant could not honestly deal with it either by assignment 
or otherwise, consequently it was not subject to garnishment.

Judgment, that garnishee at the time of service of the 
summons, November 5th, 1894, was not indebted to the de­
fendant the judgment debtor, and that the plaintiff pay the 
garnishee his costs of disputing the claim.

Judgment accordingly.
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TBUMBELL v. TAYLOR.

Practice — Striking out appearance — Question of law — Leave to 
defend—Power of Judge to strike out sham defences.

On an application for summary judgment, the Judge, while giving 
leave to defend, has power to strike out such defences ns are 
sham defences, but it would be an improper use of the practice 
to make such an application with this end in view. Before a 
summons is granted a prima facie case should be made out, showing 
that the defendant has no defence whatever.

| Wktmobe, J„ May 17, 1895.

This was an application under section 96 of the Judica­
ture Ordinance/ for leave to enter judgment. The facts 
and points involved arc sufficiently set forth in the judgment.

F. F. Forbes, for plaintiff.
W. White, Q.C. for defendant.

Wetmore, J.:—The 4th and 5th paragraphs of the de­
fence raise questions of law well worthy of consideration, and 
such that I ought not to deal with them on this application. 
1 must, therefore, allow the defendants to defend this action. 
I am quite clear on this point. The only question that gives 
me any difficulty is whether I have power on this application 
to strike out the 1st, 2nd and 3rd paragraphs of the defence? 
The defences raised by these paragraphs are evidently sham 
defences. I have, with very considerable hesitation, arrived 
at the conclusion that I have power to strike them out. I 
think it would be a defect in the practice if under the circum­
stances of this case being possessed of the facts, I would be 
forced to send these parties to try out a question of fact 
when there is no fact in dispute at all ; the whole substantial 
question between them being one of law. Nevertheless, un­
less the practice authorizes me to do so, T cannot strike these 
paragraphs out on this application. Section 556 of The 
Judicature Ordinance1 provides that “ subject to the special 
provisions of this Ordinance the procedure and practice exist­
ing in the Supreme Court of Judicature in England at the 
time of the coming into force of this Ordinance shall as

1 Ordinance No. 0 of 1893, r. 96, as amended by No. 5 of 
1X94, s. 5; C. O. 1898. e. 21. a. 103.

’The Judicature Ordinance of 1896.
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J ndgment.
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Judgment.

Wetmore, J.
nearly as may be, lie held to be incorporated herewith.’* 
Now, although this Ordinance was assented to on the lGt^h 
September, 1893, it did not come into force by virtue of sec­
tion 1, until the 1st January, 1894. Between these two dates, 
namely, in November, 1893, a great number of new rules vf 
practice and procedure were promulgated in England which 
were in force there on 1st January, 1894, at the time of the 
coming into force of the Ordinance. Very many of these 
rules are not at all inconsistent with the special provisions 
of the Ordinance and are, therefore, in force here. Among 
these rules is rule 8 of Order XIV., which provides that 
“ Where leave, whether conditional or unconditional, is given 
to defend, the Judge shall have power to give all such direc­
tions as to the further conduct of the action as might be 
given on a summons for directions under Order XXX.. and 
may order the action to he forthwith set down for trial.” 
See Annual Practice (1895), p. 34*2. I see nothing in Order 
XXX. inconsistent with the special provisions of the Ordin­
ance. It is laid down in the Annual Practice (189,5), p. 343, 
that “ when some defences are mere sham ones they may he 
struck out ” in an application of this sort. And Bolton v. 
Thorn e-George8 is cited in support of that practice. I have, 
therefore, arrived at the conclusion that taking section 101 
of the Ordinance4 and rule 8 of Order XIV. together, 1 have 
power to strike out the paragraphs in question of the defence, 
and order the questions of law raised by the 4th and 5th 
paragraphs of the defence to be set down for hearing under 
section 151 of the Ordinance. While T have reached this 
conclusion 1 wish it understood that in my opinion this is an 
application which ought not to have been made. By that I 
mean, if I had the same light thrown on the question that
1 have since received I would not have granted the summons, 
because on the very face of the plaintiff’s material the de­
fendants had raised a question of law well worthy of con­
sideration and, therefore, were entitled to defend. And 
while, when once seised of the application to strike out the 
appearance, 1 am of opinion that I have all the powers to 
deal with the case as I intend doing, I am at the same time

3 38 Sol. Jo. 083.
‘The Judicature Ordinance of 1893. s. 101: “Leave to defend 

may he given unconditionally or subject to such terms ... as the 
Judge may think fit.”

>
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of opinion flint the application should not be made with a 
view of getting rid of some of the defences which may be 
entered. And a summons ought not to lie granted unless a 
prima facie ease is presented by which it appears that the 
defendant has no defence whatever. It is right to say that 
in this case I think the plaintiff’s advocate applied with the 
lielief that the defendants had no reasonable grounds of de­
fence whatever. Under all these circumstances I think justice 
will he done by ordering the costs of both parties to this ap­
plication to be costs in the cause. There will be an order 
striking out the 1st, 2nd and 3rd paragraphs of the defence, 
and setting down the questions of law raised by the 4th and 
oth paragraphs of the defence for hearing at the next regular 
sittings of the Court at Moosomin on the 24th June next 
The costs of both parties to this application to he costs in the 
cause.

Order accordingly.

CALVERT v. FORRES (No. 3).

Practice — Reference to clerk to take accounts — Procedure on — 
Certificate of clerk—Mode of settling—Application to confirm.

The rules of Court governing proceedings on references before the 
chief clerk in England are applicable to and govern proceedings 
in the N. W. T. on a reference to the Clerk of the Court.

The Judge in directing the reference has power to make such order 
as to enable him to remain seized of the matter in Chambers.

Comments on the procedure requisite to confirm or vary the certificate 
of the Clerk after reference.

[ Wetmore, J., June 1, 1895.

This was an application by the plaintiff for judgment 
after a reference to the clerk to take accounts. The facts 
and objections appear sufficiently from the judgment.

IF. White, Q.O., for plaintiff.
The defendant in person.

Wetmohe, J. :—The present application raises a question 
of some importance in practice and one that deserves atten­
tion. The action is one brought by a client against his

VOL. III. T. L. REPTS—20.

•I udgment. 
Wetmorv, J.

Statement.

Argument.

Judgment.
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Judgment, solicitor for an account and for delivery of papers and securi- 
Weim<u>, J. ties held by him. The defendant appeared in person, but 

delivered no defence, and the plaintiff applied in Chambers 
for judgment in accordance with his statement of claim, 
and acting under that section, I ordered an account and in­
quiry to he taken by the clerk and directed the clerk to re­
port the result of such accounting and inquiry, and 1 further 
directed that upon such report and certificate being filed, 
either party should l>e at liberty to apply to the Judge in 
('handlers for such judgment or relief as he may he 
to. The clerk has filed his report, finding a balance in favour 
of the plaintiff, and that the defendant has certain papers 
and securities of the plaintiff in his possession, and notified 
the defendant through the mail that he had so filed his re- 

• port. The plaintiff applied to me in Chandlers for an order
for judgment for the amount so found in his favour and for 
an order for the delivery over of the said securities and 
papers and for the costs of the action and of the reference. 
1 granted an ordinary Chamber summons. The defendant 
at the return of such summons objected that the application 
by summons is wrong, that under Rule .r>4 of Order XXXVI. 
of the English Rules, it should he by a four days* notice of 
motion.

2. Or under Rule 55 of the same order it should he by an 
eight days’ notice of motion.

3. That it was not sufficient for the clerk to notify him 
by letter of the filing of the report, but a copy of the report 
should have been served on him.

As to the first objection mentioned, it is quite sufficient 
to sav that that rule does not apply because the cause was 
not adjourned for further consideration.

The second objection is, however, not so easily disposed 
of, and 1 am inclined to think were it not for a very material 
difference between the practice established here and that in 
England it might prevail. Bv the practice in England in 
an action like the present where the defendant has appeared, 
but has delivered no defence, proceedings would either have 
to be taken under Order XV. or under Rule 11 of Order 
XXYIT. Section 132 of The Judicature Ordinance1 ap-

1 “The Judicature Ordinance,” No. (J of 1803.

76
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plies to all actions except those mentioned in tile two pie- Judgfwnt. 
ceding sections. It, therefore, applies to an action such as w«tmor», J. 
the present. It differs materially from Rule 11 of Order 
NXVII. By the English Rule the plaintiff has to set the 
cause down on motion for judgment, which 1 fancy would 
have to he an application to the Court. By the section of 
the Ordinance referred to the “ ation can lie made to a
.Judge in Chambers, and the section contains the very im­
portant provision, at the end by which the Judge may make 
“ such order as may be necessary to do complete justice be­
tween the parties.” Under that provision, 1 am of opinion 
that the Judge may make such order as to enable him to 
remain seized of the matter in Chambers and to administer 
speedy justice without adjourning for further consideration, 
as is done under the English Practice. See 1 Daniel's Chan­
tera Crudité (6th ed.) 362. For by that practice, unless the 
cause is adjourned for further consideration, it would seem 
bv Rule 55 of Order XXXVT. the application would have 
to be to the Court and not in Chambers. If my order did 
not contain the clause giving the parties leave to apply to 
the Judge in Chambers for such judgment or relief as they 
may he entitled to, it is possible that the English practice 
would have had to be followed. But I am of opinion that 
under section 132 of the Ordinance I was warranted in in­
serting that clause, that the plaintiff has the right to make 
the application as therein provided, and that acting under 
such clause the application by Chandlers summons under 
sections 483 and 486 of the Ordinance is correct. No in­
justice or injury can be done from the shortness of time, the 
whole matter is in my hands, and if the defendant requires 
further time to examine the report it can lie very readily 
granted him by enlargement. In fact, I am of opinion that 
the intention of section 132 is to put the whole proceeding 
for judgment in such cases in the hands of the Judge. See 
section 477.

As to the third objection, there is nothing in Rule 53 of 
Order XXXVI. inconsistent with the Ordinance, it is, ther- 
fore, in force here. Under that rule notice of the report 
may lie sent by mail. No objection is taken to the form of 
the notice in this case except that it should be a copy of the 
report. That is not necessary. The party having notice

5
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that the report is filed can search and ascertain its contents. 
As the merits of the application were not discussed I will 
adjourn the further hearing of it.

Preliminary objections overruled.

The learned Judge thereupon adjourned the motion. 
Further argument was subsequently heard, the same counsel 
appearing. Judgment was delivered on the subsequent 
points raised on July 8th, 1895. The points and objections 
raised are set forth in the judgment.

| Wet more, J., July 8,189Ô

Wetmore, J. :—The greater part of the objections raised 
by the defendant would rather form grounds of an applica­
tion to set aside or vary the report than grounds of objection 
to the report being confirmed. T am inclined to the opinion ; 
in fact, 1 may say I have formed a very decided opinion, 
that if the defendant objects to the clerk’s report and desires 
to have it varied or set aside lie should have taken out a 
summons for that purpose, and unless he did so within eight 
clear days after the report is filed it would be binding on him. 
But as the plaintiff raised no such objection as this 7 will not 
shut the defendant out. There are no such officers in this 
country as official referees. But under sections 56 and 57 of 
The Imperial Supreme Court of Judicature Act, 1873, the 
Court or a Judge may order a reference to any official of the 
Court or by consent to a special referee. In this instance 
the reference was to the clerk arbitrarily by me and without 
any consent of the parties. And the proceedings before him 
will be regulated and conducted as the proceedings before the 
chief clerk in England are regulated and understood by the 
rules of Court there. The clerk of the Court here performs 
all the duties of and stands in the place of the different clerks 
in the High Court in l^ngland in so far as the rules applying 
to such clerks are applicable here. I do not know that Daniel's 
Chancery Practice (6th ed.), is a very safe guide as to the 
practice in this particular; as what that work lays down 
as to it is largely based on the Consolidated Ordinances of 
the Court of Chancery of Hilary Term, 1860, which were 
abrogated by the Rules of the Supreme Court, 1883. (See
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W ilson’s Judicature Acts (5th ed.), pages 182 and 785). As Wetiuore, .1. 
to the practice as I have stated it, 1 refer to The Supreme 
Court of Judicature Act, 1873, sections 56 and 57 Hides of 
Court (England), Order LV., Rule 70, Dyke v. Cannell 
W alker v. Hunkell,3 In re Fletcher.4 Some of these authori­
ties apply to reports of referees, but it seems both in the 
case of a report by a reference and the certificate of the chief 
clerk if a party is dissatisfied there should be an application 
to set aside or vary the report or certificate. But the form of 
a report by a referee seems to be different from the certificate 
of the clerk. I think it is possible if the certificate in the 
case were the report of a referee it would be sufficient, and 
in that case likely if a party objects to the report he need not 
apply to vary it or set it aside within the eight days, but he 
must do so before it is confirmed. It would be too late to do 
so afterwards; he could take out a summons or make a 
motion returnable before or at the same time as the summons 
or motion to confirm.. T am of opinion that that part of my 
decision in this matter on the 1st June wherein I held that 
under Rule 52 of Order XXXVI. notice of the report might 
be sent by mail was wrong. 1 think that that rule does not 
apply to the clerk’s certificate at all, but that the proceedings 
in relation thereto are governed by Order LV. Rules 65 to 67, 
inclusive, and the certificate should be settled on appointment 
as therein provided. In that case the certificate would be 
signed in the presence of the advocate or under such circum­
stances that they would have to take notice of when it was 
signed. But this point was never taken at all by Mr. Forbes 
in the preliminary objections ; the only objection he then 
raised was that he should have been served with a copy of the 
report. There was nothing, whatever, in that objection, and 
t lie re fore my decision on the 1st June would, as to the re­
sult be the same at that time. There was a number of objec­
tions taken by Mr. Forbes in his affidavit filed on 18th June, 
pretty nearly all of which were dealt with by the affidavits 
of the clerk and Mr. White filed on 21st June. I do not con­
sider it necessary just now to deal with some of these objec­
tions as they may be raised again and possibly the same

511 Q. B. D. 180; 49 L. T. 174: 31 W. R. 747.
*22 Ch. D. 722; 52 L. J. <’h. 596: 48 L. T. 618; 31 W. R. 061.
‘ W. N. (1893) 201.



312 TKRUIT0BIE8 LAW REPORTS. [ VOL.

.imlgment. affidavits used. At present 1 will have to give effect to one
Wfttnon-, J. of Mr. Fortes’ objections taken after I had given judgment 

on the preliminary objections referred to. He .has objected 
that the clerks’ certificate is informal. The proceedings be­
fore the clerk are regulated bv the English Rules, Order LV., 
Rules 65 to 71, inclusive. The certificate as to the accounts 
is not at all in accordance with the form prescribed by rule 
67 and does not comply with rules 66 and 68. It seems to 
me that the whole difficulty has arisen from the omission to 
take out the appointment as directed by Rule 66A. 1 do not
consider the objection to the formality of the certificate a 
merely technical one, because if the parties had attended be­
fore the clerk to settle the certificate and the certificate had 
been prepared in due form reference would have been made 
in it ns prescribed in Rule 66, and Mr. Forbes would have 
known “ upon what the result stated in the certificate ” was 
founded, and could have governed himself accordingly; that 
is. moved to vary it if he thought it open to him, or other­
wise. As to what the certificate should state, see also Daniel’s 
Chancery Practice, 1061. I may just say that there is noth­
ing in the objection that each item of the account should 
have teen dealt with as the inquiry progressed. The eighth 
paragraph of the clerk’s affidavit disposes of that, because it 
was arranged that the whole of the questions raised should 
he discussed when the evidence was all in. While a question 
of the allowance or disallowance of an item may be adjourned 
to a Judge it does not follow that it must be so adjourned. 
If either party wishes it adjourned he should apply to have it 
done, and it is just here where I think Mr. Fortes has a right 
to complain. How could he, under the arrangement as so 
stated by the clerk, make application to have a question of 
disallowance so adjourned until he knew it was disallowed, 
and how would he know that an item was disallowed when 
he was not called on to settle the certificate, and the first 
notice he got of the disallowance was notice that the certifi­
cate had been signed and filed. In fact the defendant has 
not had the advantage of the procedure. See 2 Daniel’s 
Chancery Practice, 1051. I do not think that it was neces­
sary that the clerk should te sworn. In taking the inquiry 
he was acting as an officer of the Court, and as such has teen 
sworn. Moreover, the defendant cannot lie by and let the
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proceedings go on, and if the report happens to be against 
him raise such a question as that. It is not necessary to 
make any order as to filing the evidence as if it is considered 
the practice to do so. it can be done without any order. T 
may just suggest that as a matter of expediency it had better 
be done. 1 will order that the matter be referred back to the 
clerk in order that an appointment may be taken out to 
settle his certificate and that the clerk may prepare a certifi­
cate in due form and according to the practice of the Court. 
All questions of costs of this application to be reserved.

The whole difficulty has arisen here by treating the report 
of the clerk as the report of a referee instead of as the 
certificate of the chief clerk.

Order referring matter bark to the clerk.

THITMBELL v. TAYLOR (No. 2).

tutorialtiufi liquor—Hill of exchange—Consideration—Jurisdiction— 
Repeal of part of Act—Retrospeetire operation—Interpretation 
of statutes.

The mere fnet that the consideration of n bill of exchange is intoxi­
cating liquor does not of itself vender the bill void under the 
N. W. T. Act as originally enacted.

Where by a clause in an Act of Parliament the Courts are deprived 
of jurisdiction which they would otherwise have, and that clause is 
by itself repealed, such clause is to be treated as if it never 
existed, and a retrospective jurisdiction immediately attaches.

| Wet mob*, J.. July 2. 1805.

Action on a bill of exchange given in payment for in­
toxicating liquor. The bill was dated May 2, 1892, and 
matured four months thereafter, and at the date of making 
the bill and also at the date of maturity thereof there was no 
jurisdiction in the Courts to entertain any action on the bill 
by virtue of sub-sec. 4 of sec. 88 of The North-West Terri 
lories Act. Subsequently these portions of that sub-section 
so depriving the Courts of such jurisdiction was repealed, 
and thereupon the plaintiff brought this action.

Judgment. 

Wetmore, J.

Statement.

F. F. Forbes, for plaintiff.
W. White, Q.C, for defendant.

Aigument.
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Jmlgim-nt. Wetmore, J. :—This is an action brought upon a bill of 
w«-tin..re, .1. exchange drawn by the plaintiff upon Taylor & Wilson and 

accepted by them. This firm was composed of the defendant 
Taylor and one Samuel Wilson, since deceased, and the action 
is brought against Taylor and the administratrix ol' the 
deceased Wilson. The 1st, 2nd and 3rd paragraphs of the 
statement of defence were on a Chamber application ordered 
to lie struck out, and the case was set down for argument on 
the questions of law raised by the 4th and 5th paragraphs 
of the defence.

These questions of law are :
1st. That the consideration of the bill sued on was in­

toxicating liquor sold and delivered by the plaintiff to Taylor 
& Wilson, and, therefore, that the bill is void.

2nd. That as intoxicating liquor was the consideration 
in the bill this Court has no jurisdiction in respect of the 
action.

The first ground was not very much pressed at the argu­
ment. Section 92 and the following sections of The North- 
West Territories Act/ relating to the prohibition of in­
toxicants were referred to. The bill was dated the 2nd May, 
1892, and accepted about the 16th of the same month. At 
that time Ordinance No. 18 of 1891-1892 was in force. (See 
section 143 of that Ordinance). And by virtue 6f the Act 
of Parliament, 54 & 55 Vic. (1891), cap. 22, sec. 19 and sec. 
146 of the Ordinance before referred to, the sections of 
The North-West Territories Act,1 relating to prohibition of 
intoxicants was repealed. There is no allegation in the 
defence that the liquor was sold prior to the 1st May, 1892; 
it may have been sold the day the hill was drawn for all I 
know. T have no right to assume the contrary. But assum­
ing the liquor was sold before the repeal, it is only sales of 
intoxicating liquor made without the special permission in 
writing of the Lieutenant-Governor that are prohibited by 
these sections, and are, therefore, void. There is no allega­
tion that the liquor in question was sold without such per­
mission. Then so far as the Ordinance is concerned, there is 
no allegation that the plaintiff was not licensed to sell in­
toxicating liquors. The statement of claim alleges that the

Canada, Revised Statutes, ISSU. c. 50.
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plaintiff is a merchant and resides at Virden, in the province 
of Manitoba, and that the acceptors carried on business at \\>tmure, J 
White wood in the Territories. For all that is alleged the 
sales may have taken place in Manitoba and have been legal 
there. The mere fact that the consideration of the bill was 
intoxicating liquor does not in itself render the bill void.
Paragraph 4 of the statement of defence, therefore, affords 
no answer to this action.

The question raised as to the jurisdiction of the Court 
is raised under subsection 4 of section 88 of The North-West 
Territories Act. That section as it originally stood provided 
that “ no Court or Judge in the Territories shall have juris­
diction in respect of any action for . . . the price of any
intoxicating liquor . . . or of any action by any person
on any . . . bill of exchange, the consideration or any
part of the consideration for which was . . . any in­
toxicating liquor . . .” Acting under the Act of Parlia­
ment, 57 & 58 Vic. (1804), cap. 17, section 10, the Governor 
in Council, by proclamation of 1st August, 1894, repealed 
that part of sub-section 4 of section 88 of The North-West 
Territories Act, which 1 have quoted. So that now the Court 
has jurisdiction in respect of actions for the price of in­
toxicating liquors, and in actions brought on bills of exchange, 
the consideration for which is intoxicating liquors. It was 
urged on behalf of the defendants that as the contract was of 
such a nature that it could not he enforced by the Courts 
at the time it was made or at the time it matured (four 
months after its date), the repeal of the provisions prohibit­
ing the jurisdiction cannot be so construed as to have a retro­
spective operation, to enforce a contract not enforceable at 
the time it was made or matured. At first sight the question 
did not seem to me to present much difficulty. But the more 
I consider the question the greater difficulty I have in com­
ing to a conclusion : and subsection 52 of section 7 of The 
Interpretation Act does not seem to render the difficulty any 
less. Apart from the provisions of any Interpretation Act 
it appears to have been established that “ when an Act of 
Parliament is repealed it must l>e considered (except as to 
transactions passed and closed) as if it had never existed.”
That is the general rule. See Lord Tenterden in Surtees v.
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Judgment. Ellison? and see also Tindal, C.J., in Kay v. Goodwin.* It 
Wetmore, J. is quite possible that subsection 52 of section 7 of The In­

terpretation Act amounts to nothing more than a statutory 
provision protecting the exceptions as to transactions passed 
and closed mentioned by Lord Tenterden and it may be that 
the making and accepting of the bill in question was “ an act 
done ” within the meaning of that subsection, and if that 
subsection was applicable to that Act the repeal of a clause 
affecting the remedy with respect thereto would affect such 
Aot and the repeal, therefore, ought not to be construed as 
to so affect it. The provision prohibiting the jurisdiction 
may possibly be a right which the defendant has not to have 
an action brought against him in the Territories in respect 
of such acceptance, and may. therefore, be a “ right ” within 
the meaning of subsection 52. I am free to confess that I 
am unable to make up inv mind very clearly upon these ques­
tions. Rut I am rather inclined to the view that the repeal 
in question does not affect any act done or any right of 
action existing, accruing, accrued or established, that it 
merely affects the procedure or remedy for enforcing an act 
or right or obtaining damages or compensation for its breach. 
It is unnecessary, however, for me to consider this question 
further, liecause I have, although with very great hesitation, 
arrived at the conclusion that this subsection does not apply 
to the repeal in question. T regret very much that T have 
not had access to a complete library in order to enable me to 
investigate this question, and have, therefore, been driven 
to rely largely on text hooks. There evidently seems to he 
a distinction drawn between the repeal of u an entire act 
and merely repealing a single clause in an act.” Hardcastle, 
in quoting Lord Tenterden’s remarks in Surtees v. Ellison? 
interpolates the word “ entire ” into them, (Hardcastle on 
Statutes (2nd ed.) 302), and I have above eopied the language 
of this author at p. 393. The Interpretation Act makes a 
distinction between the repeal of an Act and the repeal of part 
of an Act.” For instance, subsections 48 49, 50 and 51 all 
specifically deal with “ the repeal of any Act or part of an 
Act.” or make provisions “ whenever any Act is repealed 
wholly or in part.” The provisions of subsection 52 are 
made in respect to “ the repeal of an Act ” or “ the revoca-

*9 It. & C. 750; 4 Man. & Ry. 586; 7 L. J. (O.S.) K. B. 51.
*6 Bing. 576.
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tion of a regulationit contains no reference to a ‘‘part of Judgment, 
an Act ” or “ a part of a regulation.” Now it seems to me Wetmore, .7 
that this must have lieen designedly done and therefore that 
a distinction is to he drawn between cases where the whole 
Act is repealed and where only part of an Act is repealed.
I am not prepared to go the length of laying down the rule as 
broadly as Kelly, C.B., is alleged to have laid it down in Atty.- 
UJen. v. Lamplough* as quoted by Hardcastle at p. 393.
But 1 am prepared to lay down the rule thus far, that where 
a clause in a statute such as that which is contained in sub­
section 4 of section 88 of The North-West 'Territories Act 
deprives the Court of jurisdiction which it would otherwise 
have and that clause is by itself repealed as was done by the 
Order in Council that the clause “ is to be taken as if it 
never existedand that the jurisdiction immediately attaches 
in respect of any legal contract in existence at the time of the 
repeal. The order in council has the same effect that a 
repealing statute would have. T have, therefore, arrived 
at the conclusion, but as T have before stated with very great 
hesitation, that the question of law raised as to the 5th para­
graph of the defence must be decided in favour of the plain­
tiff. I must say that I have not very much regret in reach­
ing this conclusion as the defence does not strike me as a 
very good one in conscience. The defendants have obtained 
the plaintiff’s goods and have promised to pay for them, and 
I do not think it is very much to be regretted if they are 
compelled to do so. It is just possible that the defendants 
may be able to plead some matters of fact which will he a bar 
to the plaintiff’s right to recover in this action. T will, 
therefore, order judgment for the plaintiff on the questions 
of law raised in respect of the fourth and fifth paragraphs of 
the statement of defence. And I will give the defendants 
leave to file and deliver an amended statement of defence, 
provided that they do so and pay the plaintiff’s costs of and 
incidental to the argument of these questions, and the setting 
the same down for argument, and also the plaintiffs costs 
of the Chamber application to strike out the defence, within 
twenty days from this date. Otherwise there will be judg­
ment for the plaintiff for the full amount of the claim with 
costs.

Order accordingly.

* 47 L. J. Ex. era : 3 Ex. D. 214: 38 L. T. 87 ; 2fl W. R. 323.
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Statement.

NOBLE V. WIGGINS.

Infant—Contract of hiring—Parent', right to tuc for wage,—Matter 
and servant.

A parent suing for tile wages of an infant cannot stand in any better 
position than the infant could if the infant were himself suing.

[Wetmobe, J., Oct. 28, 18!)5.

Action by a parent to recover the wages of lier infant 
son. The boy who earned the wages was only fourteen years 
old. and was sent out by the plaintiff to hire himself the best 
wav he could and to whomsoever he could. The defendant 
hired him without any intervention on the part of the plain­
tiff or without any notice that she claimed his wages, and the 
defendant paid the boy for his work before he received any 
notice that the plaintiff claimed the wages.

Argument. W. White, Q.C., for plaintiff.
E. L. El wood, for defendant.

Judgment. Wetmore, J. :—There is no evidence or contention that 
the lad was imposed on in any way, or that the transaction 
was in any way to the disadvantage of the lad. Under these 
circumstances I hold that the plaintiff cannot recover. It is 
not necessary for the purpose of this case to hold that a 
parent cannot sue for and recover the wages of his infant 
child when the minor himself enters into the contract of hire, 
as the lad did in this case, although that seems to have been 
held in Uelesdernier v. Burton.1 I put my decision on this 
ground ; that, as the infant could, under section 549 of The 
Judicature Ordinance,2 have maintained the action in his 
own name, the defence set up would have been a good answer 
to such action. And, therefore, the defendant having paid 
the lad the wages before he received any notice not to do so 
and before he was notified that the plaintiff claimed the 
wages, it is a good discharge as against the parent.

Judgment for the defendant with, coate.

* 12 Or. MK».
1 The Judicature Ordinance of 1803.
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ALLEN V. PIERCE.

Ituilding contract — Architect's certificate — Architect supplying 
material—Pleading—Work not according to contract—Damages.

A building contract required a certificate to be “ obtained and signed 
by” the architect prior to payment, but did not specifically require 
the certificate to be produced to the owner of the building.

In an action against the owner to recover the balance of the contract 
price, held, not necessary to produce such certificate to the defend­
ant before action, and that an averment in the statement of claim 
that such certificate had been so produced was not material.

An architect’s certificate is conclusive unless obtained fraudulently 
or unless the certificate is wilfully unfair or partial.

The fact that the architect also supplied the lumber for the building 
in question is sufficient to call on the Court to closely scrutinize 
all the circumstances connected with the giving of the certificate.

If a certificate is shewn to be wilfully unfair and partial in one 
respect, it invalidates the whole certificate.

Where the material or workmanship is not up to that contracted 
for, the owner of the building is entitled to such damages or to 
have such deductions made from the contract price ns to put him 
in such a position ns to have the building altered so as to make 
it in accordance with the contract.

t'larkc v. Lee, ante p. 101, followed.
If no time be mentioned in a building contract for its completion, 

it must be completed within a reasonable time, and what is a 
reasonable time will depend on all the circumstances. Where, 
however, a time is mentioned, the building must be completed by 
that time.

[Wetmobe. J., Nov. lti, 1895.

This was an action on a building contract brought by the 
contractor against the owner to recover the balance of the 
contract price and of some extras in connection with the 
building, and for some work altogether outside the contract. 
The contract price for the building was $4,350, to be paid as 
follows: “ Seventy-five per cent, of the invoice of material 
delivered at the work and the work performed on the build­
ing at the end of each and every week during the construc­
tion. The balance of the contract price as above named to 
be paid- in ten days from the completion of the contract. 
Provided that in each of said payments a certificate shall be 
obtained and signed by T. T. Thomson.” Payments were 
made on account of the contract from time to time as the 
work progressed through Thomson, and when the work was 
alleged to have been completed, a balance was claimed to be 
due to the plaintiff. The statement of claim averred that 
Thomson gave the plaintiff a certificate, signed by him, 
shewing the balance due as provided by the agreement and

Statement.
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Statfiiifiit. then went on to aver that this certificate was produced to 
the defendants by the plaintiff and a request made for the 
balance certified to. The defendant, in his statement of de­
fence, denied that this certificate was so produced. At the 
trial a certificate was put in evidence signed by Thomson 
and dated before the action was commenced. But this cer­
tificate was never produced or shewn to the defendant before 
action, and he never saw it or knew anything about it until 
it was so produced at the trial.

Argiimvnt. E. L. El wood, for plaintiff.
IV. White. Q.(\, for defendant.

JlKlglllMlt. Wet more. J. :—I find that no certificate such as was con­
templated by the contract, was ever produced to the defend­
ant before action brought. The question now arises whether 
the averment, in the statement of claim, that such a certifi­
cate was so produced is a material averment or not. 1 have 
arrived at the conclusion that it was not a material aver­
ment. No doubt a provision could be inserted in a contract 
of this sort rendering it necessary to produce to the owner 
the certificate of the architect before a right of action would 
accrue. But the clause in the contract in question does not 
go that far. It merely provides that “a certificate shall be 
obtained and signed by T. T. Thomson.” Now. a certifi­
cate was obtained and signed by T. T. Thomson, and that 
is all the contract required. It was not questioned, either 
by the pleadings or at the trial, that this certificate was de­
livered to the plaintiff before action brought. 1 can find 
no authority directly in point. But, it seems to me, that 
the principle that should govern is directly analogous to 
that which governs in the case of award ; and it is not neces­
sary to prove in an action upon an award that the defend­
ant had notice of the award: Roscoe Nisi Prim (15th ed ) 
147. In McGinnis v. The Corporation of York-ville.’ which 
was an action on a building contract by the contractor for 
work and materials, the defendant among other defences 
pleaded in substance : “ That it was agreed by the contract 
. . . that all disputes should lie referred to the architect ;
. . . that differences arose as to the work done and the

•21 T (’. Q. B. IQS.
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omissions, variations ami extra work claimed for, and that 
these were referred to the architect, who awarded that the Wptiuor*..1 
plaintiff was indebted to defendants in $579.32 for work 
omitted, less $253.70 due to him for extra work.” On the 
trial it appeared that this award was given to the defend­
ants, hnt not to the plaintiff. The Court held that this was 
sufficient. Hums, ,1., who gave the judgment of the Court, 
is re|)orted at page 174 as follows: “The architect made his 
award in writing within the time and furnished it to the 
defendants. That was a publication of it, and it iras not re- 
i/iiired hi) the contract that it should he sent to the plain­
tif.”

The next question that arises for my consideration is 
as to the effect of this certificate. It is urged for the plain­
tiff that it is conclusive upon the parties. The general rule 
is that such a certificate is conclusive liotli at law and in 
equity. Rut where the certificate is fraudulently given or 
the architect or arbitrator is fourni guilty of unfairness or 
partiality a Court of Equity will relieve against his award 
nr certificate: Addison on Contracts (9th ed.) 805: Ormes 
v. Headel*. It may lie, and 1 think it quite possible, that 
the authorities go so far as to lay it down that the unfair­
ness or partiality must l>e wilful before the Court will 
grant relief against the certificate. In other words, if the 
certificate is the hona fide, honest opinion of the architect 
it is conclusive, no matter how mistaken he may have been.
The defendant has set up, hv his defence, that this certi­
ficate was obtained by fraudulent collusion between the 
plaintiff and the architect, in that the architect is personally 
interested, with the plaintiff, in the moneys which the plain­
tiff expects to realize bv reason of this action, and unless 
the plaintiff succeeds the architect will be unable to recover 
the amount of his lumber account supplied by him to the 
plaintiff in carrying out the contract. He also sets up that 
the architect, when he gave the certificate, was well aware 
that the building was not completed according to the plans 
and specifications. He also charges the architect with un­
fairness and partiality in favour of the plaintiff. Under the 
Ordinance I am sitting here to administer Justice on the 
principles of law and equity, and, if the defendant has estab-

•2 OUT. 166: 0 Jur. (N.R.) 550; 2 L. T. 308.
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Juilgmmit. Hshed this defence, lie is entitled to relief against the certi- 
WVtiimn-, J. ficate. I am not very much impressed with the part of the 

defence which sets up the interest of the architect as an 
answer to the action. In the first place, 1 am satisfied that 
the defendant was aware, when the contract was entered into, 
that Thomson, the architect, was going to supply the lumber 
for the building. In the next place, the evidence does not 
satisfy me that Thomson, at the time he gave this certifi­
cate, was interested in any way in the balance be certified 
in favour of the plaintiff, or that the plaintiff was in any 
way indebted to him for lumber. But the fact that Thom­
son supplied the lumber for this building is one that ought 
to, and does, influence me to closely scrutinize all the cir­
cumstances surrounding the giving of this certificate. Be­
cause there is the temptation, if he bad not the material of 
the quality the contract calls for, to supply an inferior 
article: and, possibly, if be had the requisite material, to 
supply an inferior article and get the benefit of the differ­
ence. Now, there are one or two suspicious circumstances 
in connection with this certificate, and one of them more 
than suspicious. In the first place, there is the long time 
elapsing between the Spring of 1893, when the building was 
completed, and February 25th, 1895, before any certificate 
was given; at any rate, any certificate that the plaintiff felt 
justified in exhibiting to the Court. Why should all this 
delay exist if the contract bad been properly carried out? 
There is one piece of testimony, entirely uncontradicted, 
that satisfies me that this certificate is, in one respect at 
least, wilfully unfair and partial. I will not use the word 
“ fraudulent it is not necessary to do so. Nevertheless, 
what 1 find may constitute legal fraud in the architect. 
The piece of testimony to which T refer has reference to 
some of the lumber supplied. The specifications call for 
siding of the quality known as second dry. The testimony 
of McIntosh and Ballentin establishes that the siding on 
the north and east sides of this building was not second dry: 
it was the third quality of siding and an inferior article. 
Neither Thomson nor Allen, who were both in Court, even 
pretended to contradict this testimony, and they must have 
known just what quality of siding was furnished. How 
Thomson could certify as he did with the knowledge which
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lie must have had, that this material was not what the con- ',ll,,Knient- 
tract called for, and expect that his certificate would not Wetmore, J. 
he open to the charge of wilful unfairness and partiality, 
l am at a loss to conceive. In addition to this there was 
one omission at least for which no allowance is made at all.
It is claimed that this omission was made at the defend­
ant’s request. Assuming that to be so for the present, that 
is no reason why an allowance should not be made for it.
The eontraet provides for it. 1 allude to the fan-lights over 
the windows. Having arrived at the conelusion that this 
certificate is wilfully unfair and partial in one partieular,
I can put no confidence in it in anv partieular where it is 
attacked. The defendant is, therefore, entitled to he re­
lieved against it. And, wherever the evidenee establishes 
that the work is not done in a workmanlike manner, or the 
material is not of the quality contraeted for, or work which 
the contract requires to he done has not been done, the de­
fendant is entitled to be relieved just as if the contract did 
not provide for a certificate bv the architect ; and in grant­
ing this relief it is to be borne in mind that wherever the 
defendant charges had workmanship or inferior material, 
the plaintiff has cither joined issue or Teplied denying the 
defendant’s allegations in these respects. Therefore, T have 
only, under the pleadings, to determine whether the defend­
ant's allegations are true or not. In granting this relief I 
will follow the course I adopted in Clarke v. Lee8, and Snm- 
iii erf eld v. Warren.4 I will merely repeat that it is not a mere 
matter of difference between the value of the material sup­
plied and that contracted for, or of the work done and that 
which ought to have been done, or of the house as it stands and 
that which ought to have been built under the contract. If 
these were the standards of damages there would be no point 
in a man contracting for the l>est materials ; he might as well 
contract at the start for an inferior quality, because they are 
cheaper. Tie might as well employ inferior men at the 
start, because they are cheaper. The owner of the building i 
is, therefore, entitled to recover such damages, or to have :
-uch deductions made as will put him in a position to have

Ante p. 191.
* Not reported.—T. D. B.

VOL. III. T. L. REPT8.—21.
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•iiiilguieiit. J just flit- building he contracted for. 1 ani of opinion that 
We timin', ,J the defendant is not entitled to any damages or deduction 

by reason of the building not having been completed in time, 
or by reason of his having lost a tenant for it. The contract 
did not provide that the building should be completed by 
the loth October, as alleged in the statement of defence and 
counterclaim, or at any other specified time. So the de­
fendant cannot recover any such damages by reason of a 
breach of any provision of that sort. But, it is claimed 
further, that the rent was lost by reason of the plaintiff not 
having performed the contract according to the specifica­
tions, and by reason of the bad plastering. ] am of opinion 
that these facts, in no way, contributed to the loss of this 
rent. I am of opinion that the loss of this rent was due to 
the fact that the tenant only went into possession of part 
of the premises and did not get the whole of them until the 
Spring. While I do not think the question has l)een raised 
by the pleadings, 1 may add that, in my opinion, under all 
the circumstances, the plaintiff completed his contract in 
so far as he did complete it in a reasonable time. If a 
builder enters into a contract of this sort, at the time of 
year this contract was entered into, and agrees to complete 
it by a s|»ecified time, he is bound to complete it by that 
time, and it would afford no answer that the cold and frost 
prevented him. Cold and frost, during the latter part of 
October and November and December may be calculated 
upon, in this country, with almost invariable certainty, and 
if they come and interfere with the proper completion of 
the work, it is not an unforeseen act of God, and the builder 
must take the consequences of his express contract. Where, 
however, no time is specified for the completion of the con­
tract, it must Ik* completed in a reasonable time, and what 
is a reasonable time will depend on circumstances. If the 
weather is of such a character that the work, or some part 
of it, cannot be completed in a workmanlike manner with­
out resorting to extraordinary means, the builder would, I 
conceive, be justified in postponing such work until the 
weather became suitable. 1 am of opinion that in this case 
the weather was not suitable for plastering, at any rate, 
without resorting to extraordinary means to guard against 
frost, and the plaintiff would have been quite justified in
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postponing that work until suitable weather for it arrived. Judgment. 
Under such circumstances, the defendant chose to put his w«-tmore, .i 
tenant into possession before the work was completed, and 
before the builder was hound to complete it. The defend­
ant. therefore, took all the risk which might arise by rea­
son of this uncompleted state of things, and has no right to 
any damages by reason of that for anything that transpired 
between the time he put his tenant in and the time at which 
the plaintiff was bound to have the building finished.

There is no doubt, however, that some of the work on 
this building was not done in a workmanlike manner. Take 
the plastering for instance. It froze and came off. It is 
true that some of this was repaired in the Spring, but I am 
satisfied that more of the plaster than Griffith repaired after­
wards came off or got loose by reason of the frost. In fact, 
the plaintiff himself does not pretend to say that it was a 
good job. The most he swears to is: “The plastering was 
the best 1 could have made out of it at that time of the 
year.” Now, in the first place, that is not the issue raised 
by the pleadings as to the plaster; the only issue as to the 
plaster, raised by the pleadings, is, whether it was a work­
manlike job or not. On that issue T find that it was not, 
and I am quite disposed to let my decisions rest upon my 
findings under the issues raised. I think it is about time 
that advocates begin to understand that there is some mean­
ing to the rules of pleading. That they cannot put one 
thing on record and then travel all over creation and raise 
anything and everything. If that practice is to prevail the 
rules of pleading had letter l»e abolished at once and let 
the plaintiff file his claim and then let the defendant, with­
out filing any defence whatever, come in and set up what­
ever he pleases. However, I may say, if I am called upon 
to decide whether the state of the weather is an excuse for 
not doing a workmanlike job, 1 am satisfied that in law it 
is not. While, as I have before stated, when there is no time 
fixed for the completion of the building, the defendant is 
not bound to proceed with it when the weather is unsuit­
able (and the question of the suitability of the weather must 
always lx* one of fact). If he does choose to go on with it 
and it turns out to be an unworkmanlike job, he cannot set
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We till ore, ,1.
the weather tip as an excuse. I also find that the roof was 
not water tight, it leaked around the dormer windows.

Some of the material was not according to the specifica­
tions in quality, as, for instance, the siding which T have 
before referred to on the north and east sides of the build­
ing. That on the south and west sides apj>ears to have lieen 
all right. It was set up that the painting on the outside of 
the building was not a workmanlike job. No complaint was 
made at the trial, of the inside painting. 1 find that the 
painting on the south and west sides of the building was a 
sufficiently good job. And it is immaterial whether that 
on the north and east side was good or not, as the defend­
ant will have to he allowed for taking off and putting on 
the siding on these sides, and that will include painting it 
under any circumstances.

In some instances the contract was not filled according 
to its terms.

The specifications required furring to he put under the 
second and third floor joists . . . making the ceiling
to come even with ceilings throughout. It is admitted that 
this was not done with respect to the ceiling of the second 
flat, and, in consequence, the ceiling in that flat in the old 
building is not even with the ceiling in the new building. 
With respect to this, the plaintiff sets up: 1st, that this was 
a mutual mistake of the architect, the plaintiff and the de­
fendant: 2nd, that it was* not possible to make the ceilings 
even with each other; 3rd. that he was excused from doing 
it by the architect, who was authorized to do so by the de­
fendant.

This may have been a mistake of the architect, hut I 
cannot bring my mind to the conclusion that the plaintiff 
was in any mistake about it, and, certainly, there was no­
thing to shew that the defendant was under any mistake 
in respect of it. The provision in the specification is as plain 
as words can make it. The plaintiff read the specifications, or 
I assume he did, before he tendered. The evidence of Mr. 
McIntosh and Ballentin make it abundantly clear that 
the work could have been done so as to comply with the 
specifications. Why then should there have been any mis­
take on the plaintiff’s part? It was a matter of considerable
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difference to the defendant whether part of his building was Judgmeut. 
to have miserably low rooms or conveniently high ones, or w«-tm«7re .1 

whether the ceiling of his halls was to be disfigured by un­
sightly jogs. I cannot, under these circumstances, conceive 
under what principle the plaintiff can hope to escape the 
consequences ‘of not performing this part of the contract by 
merely setting up that this provision was a mistake of the 
architect. Then as to the architect excusing the plaintiff 
from doing this work: assuming that the defendant em­
ployed Thomson to superintend this work, and I am of 
opinion that this is involved in the clause providing for a 
certificate from him before payments were made, that would 
not empower him to authorize the plaintiff to dispense with 
tli<‘ performance of part of the contract or to vary it with­
out the consent of the defendant. Now, I have examined 
the evidence carefully, and I cannot find one instance where 
the contract was departed from, that the defendant was ever 
consulted or ever authorized a departure from the contract, 
except as to the balcony. Then it is urged that the clause 
in the contract providing that if any dispute arose re­
starting the true construction or meaning of the drawings 
and specifications, it should be decided by Thomson, his 
decision should l>e final. I cannot conceive that that clause 
was ever intended to empower the architect to dispense with 
n clear and unequivocal provision of the contract, more es- 
pecially without consulting one party to it at all. As a con- 
scquence of this work not being done, the fanlights were not 
put over some of the doors as provided for bv the contract.
The defendant must l>e allowed for that.

In allowing the defendant for this had work and bad 
materials and failure to perform work, I have based my 
judgment on the figures of Barnard, McIntosh and Rallentin.

There is another departure from the contract entirely 
unauthorized by the defendant, and that is the material of 
the stair railing. The specifications call for butternut for 
this; the plaintiff saw fit to put in birch. It is claimed that 
birch costs as much as butternut; that is not the question. 
If Mr. Pierce fancied butternut, and it was agreed that he 
diould have it, he has a right to have it. Neither is it any 
mswer to say that the butternut could not be got. As a 
matter of fact, I do not think any very great effort was made
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Wet» lore, .1.
to get it, and it is simply nonsense to tell me that this wood 
could not he got. Eastern Canada is full of it, and there 
were quite convenient means to get it here. The fact is that 
getting butternut made a little extia trouble, and these men 
just made up their minds that they would palm off on the 
defendant whatever they pleased. As, however, no figures 
were presented to me to enable me to decide how much it 
would cost to remove the birch railing and put in butternut.
I can only give nominal damages as to that.

The locks on two of the doors were not those called for 
by the specifications, and were of a less value by $2.35.

1 find that the defendant authorized the change to be 
made in the balcony, hut, at the same time, if the balcony 
as built, cost less than the one provided for bv the contract, 
the defendant should be allowed the difference. If it cost 
more the plaintiff ought to he allowed for it. Thomson and 
the plaintiff both swear it did cost more, but bow much more 
they do not state. I. therefore, cannot make the plaintiff 
any allowance. McIntosh and Ballentin both seem to think 
that it could not cost more, and 1 may say. frankly, that I 
am inclined to agree with them, but, at the same time, I do 
not think that they made such an examination of this bal­
cony as would warrant them in swearing definitely as to the 
difference. I will, therefore, make no «allowance either way 
for this change. I am not satisfied, under the evidence, that 
any allowance ought to be made for it.

In all other respects 1 find the contract properly fulfilled.
The result of this judgment is. that in so far as relates 

to the cause of action arising out of the contract and the 
extras claimed in respect to that contract, it is in favour of 
the defendant, and some matters of defence the defendant 
has set up to that part of the action, have been found against 
him.

In taxing the costs the clerk will allow to the defendant 
the general costs of the cause and counterclaim, not to in­
clude, however, any costs in respect of the paragraphs of 
the defence found against him.

The plaintiff will only be allowed the costs that are 
solely applicable to the issues found in his favour
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When the costs are taxed, one judgment will be set off Judgment, 
against the other, and execution may issue for the balance Wetmore, .T. 
in favour of the party in whose favour such balance may be.

I must again express my regret that in forming my judg­
ment with respect to the questions of law involved in this 
case, I have had to rely largely on text books and digests.
Xow, 1 have not even the benefit of a library at Regina. I 
do not suppose that there is a Superior Court in the Domin­
ion of Canada so awkwardly placed in this respect as the 
Supreme Court of these Territories.

Judgment according/;/.

CLARKE v. PRESTON.

Company—fiharcholdcr—Action aqainst—leisure of shares by sheriff 
under execution aqainst the company—Payment by shareholder 
to execution creditor of company—Execution not returned nulla 
bona—Effect of payment—Pleadinqs—Amendment—Costs.

Shaves in n joint stock company are not “ securities for money ” 
that can be seized by the sheriff under execution issued against 
tlie company.

A shareholder has no right to pay the amount unpaid on his shares 
to an execution creditor of the company until after the execution 
has been returned nulla bona.

The provisions of the Ordinance for enforcing a judgment against 
a company must be strictly followed.

[Wetmore. J., Nov. 16. 189Ô.

Under execution issued against The Farmers Joint Stock statement. 
(1 l ist Mill Company of Eastern Assiniboia, by a judgment 
creditor of the company, the sheriff seized and sold the 
shares of the defendant and others in that company, upon 
which there were certain amounts unpaid. The plaintiff 
was the assignee of the purchaser of the defendant’s shares 
so sold by the sheriff, and brought this action to recover the 
amount unpaid to the company on such shares.

n. II. Cole, for plaintiff. ......... .
Ft. Tennyson, Q.C., for defendant.

Wetmore, J. :—This action was brought against the de- Judgment, 
fendant as a shareholder of the Farmers Joint Stock Grist 
Mill Company of Eastern Assiniboia, to recover the amounts
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Judgment, unpaid on his shares. The plaintiff does not sue as an ex- 
Wetmore, J. edition creditor or as the assignee of an execution creditor 

of the company, but lie sues as the assignee of a purchaser 
from the sheriff under an execution. The statement of 
claim does not state against whom the execution was issued, 
but it was treated at the trial as living against the com­
pany. In fact, 1 cannot conceive who else it could be 
against.

The only defence set up originally, was payment of all 
calls and monies for which the defendants were liable in„ 
respect to their shares.

When the case was called on for trial, an application 
was made to amend the defence by setting up, among other 
things, “ that the shares were not properly the subject of 
seizure and sale by the sheriff.” This action being for a 
claim under $100, I then refused the amendment. But, in 
looking into the matter subsequently, and after the evidence 
was in, it was clear to me that a very serious question of law 
arose on the face of the statement of claim as to the plain­
tiff’s right to recover, and T allowed the defendant to amend 
in the particular above specified, and adjourned the Court 
to hear the argument on the question of law raised by such 
amendment. Dealing with the question of payment raised,
I am of opinion that the defendant must fail as to that. 
The payments relied on were made to Thomas T. Thomson, 
a judgment creditor of the company, who had issued an ex­
ecution against the company which had not been levied. 
The defendant claimed that the payment was authorized, 
and was a discharge to him by virtue of section 63 of The 
Companies Ordinance.1 The right that a judgment creditor 
of a company has to enforce his judgment against a share­
holder is entirely statutory. TTe had no such right at com­
mon law. T am of opinion that it was the intention of the 
Legislature that the judgment creditor should have no re­
course against the individual shareholderwintil efforts had 
been made in vain to obtain payment from the company. 
This would lie in accordance with the practice that pre­
vailed in England : See Lindley’s Law of Companies (5th 
ed.) 277. The provision was, therefore, inserted in the sec-

1 Revised Ordinances, 1888. c. 30. s. 63 ; 0. O. 1898, c. 61. s. 62.



HI.] CLAHKE V. PRESTON. 331

lion in question, that the shareholder should not be liable Judgment, 
to an action at the suit of the judgment creditor until an Wetmoi*. J. 
execution at his suit against the company had been returned 
unsatisfied in whole or in part. Until this is done, the share­
holder has no right to pay the judgment creditor, because 
it might be that the company had means to pay the judg­
ment. I do not mean to lay it down that the shareholder 
must wait to be sued before hr pays, hut he must wait until 
the execution against the company has been returned nulla 
luma in whole or in part. In this case there was no evidence 
that the execution was returned unsatisfied. The evidence 
was that the execution was not levied. That might mean 
that the sheriff had not seized, or if he had seized, he had 
not realized. It would be quite consistent with that evi­
dence that the sheriff dare not return the execution nulla 
bona in whole or in part, without laying himself open to be 
proceeded against for a false return.

With respect to the question of law raised ; it is almost 
unnecessary to state that the execution under which the 
sheriff purported to sell must have been at the suit of a 
judgment creditor of the company. Now the section above 
referred to of The Companies Ordinance, prescribes the 
mode by which a judgment creditor can enforce his judg­
ment against a shareholder. That method must be followed 
strictly. If it is necessary to cite authority for that, I refer 
to Christie v. 7loirarth,' cited by Mr. Tennyson. If a judg­
ment creditor could have the stock seized and sold under ex­
ecution, and the purchaser could compel the shareholder to 
pay, the provision in the section referred to with respect 
to the execution against the company being returned un­
satisfied. before a remedy could he had against the share­
holder, might be entirely evaded. So far as I ran find, the 
only authority under which the plaintiff can find a pre­
tence of relying in his action, is section 341 of The Judi­
cature Ordinance,' and to render that section applicable, he 
must establish that these shares are “ securities for money.”
I am satisfied that they are not securities for money. A 
security for money is something that the owner thereof can 
assign or transfer in law or equity. The company cannot

’ 8 Can. I,. T. 433.
•Ordinance No. « of 1803, ». 341 : C. O. 1808, c. 21, R. 350.
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transfer these shares. As a matter of fact, the shares are 
property in the shareholder, and he can assign them to a 
third person. The maker of a bond or note or of a deben­
ture or mortgage, has nothing to assign. But, assuming 
these shares were securities for money, the sheriff lias no 
power, under section 341, to sell them under an execution; 
he can seize the property or choses in action mentioned in 
that section, but he must either assign them to the execu­
tion creditor at their par value at the time of the assign­
ment, and the execution creditor may, probably, then sue 
on them in his own name, or the sheriff may sue on them 
himself, and pay the proceeds over to the execution creditor. 
There is, therefore, no right of property or right of action 
whatever in the plaintiff.

There will be judgment for the defendants. But as the 
defendants brought, the plaintiff down to trial on a pleading 
upon which they failed, and if they had raised the question 
of law on their pleading, there might, possibly, have been 
no necessity for investigation of the facts, and in view of 
the fact that the defendants accepted the amendments on 
the terms to abide what order 1 might make as to costs, I 
think the ends of justice will tie attained by awarding costs 
to neither party.

Judgment for the defendant dismissing the action.
Action dismissed without costs.

SMITH v. DICKINSON, et al.

Writ of summons—Service—Partnership—Soiiety sued eo nomine— 
Setting aside writ—Practice.

A writ was issued against a number of defendants, including “ The 
Moose Jaw County Association of Patrons of Industry.” Applica­
tion was made by the Association to set aside the writ and service 
as against it, the application being supuorted by the affidavit of 
one McClelland, the president of the Association, who deposed that 
“ the Association was not a body corporate, or an association or 
company of men with power to make contracts.”

Ileld.il) An application cannot he made to set aside a writ of 
summons in part.

(21 It is not sufficient for the applicant to depose that the 
Association has not the power to contract, but that the 
objects of the Association should be set out.

(3) In the absence of information ns to the objects of the 
Association, it was impossible to decide whether it was a 
partnership or not, and since a partnership could be sued 
co nomine, the material was insufficient to support the 
application.

[Wetmore, J., Dec. 10, 1805.
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Application to set aside a writ of summons and service 
thereof as against the defendant. The Moose Jaw County 
Association of Patrons of Industry. The facts are set forth 
in the head-note.

F. F. Forbes, for the motion.
/*’. L. Owillim, contra.

Wktmork, J,:—This is an application by Chambers sum­
mons to set aside the writ of summons and the service 
thereof as against The Moose Jaw County Association of 
Patrons of Industry. It does not seem to be disputed that 
the writ is a good, valid and regular writ as against the other 
defendants, Dickinson, Langford and McClelland. This is 
the first time 1 ever heard of an application to set aside a 
writ in part. In order to set aside a writ it seems to me 
that it must l>e either void or irregular altogether. If a 
]>erson has l>een improperly joined in the writ, it is a matter 
of defence. If partners are attempted to be sued in their 
firm or partnership name, and the wrong firm name is used, 
an application, possibly, might be made to strike out such 
name. If an unincorporated association, such as this Moose 
Jaw Association is claimed to be, is joined in the writ with 
other defendants by the name of the Association, it might 
he a proper application to strike this name out as defend­
ants, but it affords no ground for setting the writ aside. 
This part of the application must fail on that ground. But, 
dealing with it on the merits, I do not see how the appli­
cation can succeed, assuming that the question can be raised 
at Chambers at all. The material on which the summons 
was granted was the affidavit of James McClelland, and the 
only grounds alleged for the Association not being liable to 
he sued, are, that it is not a body corporate, nor an associa­
tion or co-partnership or company of men carrying on busi­
ness as such, with power to make contracts. There is no­
thing to shew what the objects of the Association are. That 
there is an association of this name is clear, because Mc­
Clelland swears that he is the president of it. For what 
purpose is it associated ? Mr. McClelland swears that it 
is not a body corporate or an association or company of men 
with power to make contracts. It seems to me that Mr. Me­

ntalement.

Argument.

Judgment.
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Clelland, in swearing to this, is infringing on my province 
and stating a proposition of law. The proper way would he 
to state the objects of the Association, and then I would be 
able to judge whether the Association had power to contract, 
that is, whether it had power to bind its members by con­
tract or whether it was a partnership concern. Now, I 
have no doubt that at common law a body of men could 
associate themselves together for a common purpose without 
being incorporated, and, whatever contract or bargain such 
persons might make by themselves or their duly constituted 
agents, within the scope of the objects of the association, 
could be enforced against them. The difficulty at common 
law was that the suit would have to be brought against every 
individual member of the association by name, and if that 
was not done, the members who were sued could plead in 
abatement of the non-joinder of the others. Tf they did not 
plead in abatement they could not take advantage of the 
non-joinder. If they did plead in abatement they would 
have to disclose the names of their associates, and they could 
be added. But each and every individual member was liable. 
The difficulty was getting at them. Take, for instance, a 
club formed for the purpose of providing refreshments and 
amusements to its members and their guests, such as we find 
in pretty nearly every large town, or take an association, 
such as it is possible that this Association may be, formed 
for the purpose of, among other things, enabling its mem­
bers to obtain provisions and supplies at a cheap rate. Now, 
the club or the association, as the case may he, has to pur­
chase provisions and supplies to carry out its object, the 
members of the club or association then must be liable for 
the price of such supplies. I have known, in my experience, 
instances where an action for such supplies had been brought 
against the individual members of such a club. I never 
heard the right of action questioned. Now, how do these 
individuals contract? Each and every man does not go in 
person to the party from whom the supplies are required 
and contract, but they do it through their agents, sometimes 
a person called a manager, sometimes by a committee, but, 
manager or committee, if he or it act within the scope of 
their authority, the individual members of the club or asso­
ciation are bound. The difficulty at common law was, as
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I have stated, to find out who all the members of the asso- 
ciation were. And, among other things, possibly, to remedy Wetmore.J. 
this difficulty. Order XVI., Rule 9, of the English Rules 
was promulgated, and section 44 of The Judicature Ordin­
ance,1 was passed, which provides that : “ Where there are 
numerous persons having the same interest in one cause or 
matter, one or more of such persons may sue or be sued . . 
on behalf or for the benefit of all persons so interested.”
(And see Lindley on Companies (5th ed.), 270, 271). I 
have no doubt that if this action had been brought against 
Dickinson. Langford and McClelland on behalf of themselves 
and all other persons, members of The Moose Jaw County 
Association of the Patrons of Industry, it would have been 
properly brought, and it seems to me that that would have 
been the safest method to adopt, but the action is not stated 
to have been so brought. Then are the members of this 
Association a partnership associated together for their pur- 
)K»se or business under the name of “The Moose Jaw County 
Association of the Patrons of Industry ? ” Because, if so, 
they are liable to be used by that name under section 48 of 
The Judicature Ordinance,1 which is taken from the English 
Rules, Order XLVTIIa, Rule 1. In Firmin v. The Inter­
national Club,2 two persons were carrying on business un­
der the name of The International Club, and the writ was 
issued against the club and one member only served. No 
appearance was entered and judgment was signed by de­
fault; the Court of Appeal refused to set aside the judgment.
As before stated, there being no evidence before me to shew 
what the objects of the Club are, I cannot ascertain whether 
t lie association eo nomine has been properly joined or not.
This is also an answer to the application to set the service 
"f the summons aside, because, if the association is properly 
joined eo nomine, the service on McClelland, he being one 
■f the partners, is good under section 50 of The Judicature 
Ordinance, which is taken from Order XLVIII, Rule 3, of 
the English Rules.

I may also call attention to Lindley on Companies, p.
271, when speaking of actions against unincorporated com-

' The Judicature Ordinance of 1890.
*5 L Time* Rep. 012.
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panics ; it is laid down : “ Where no change has occurred 
amongst the shareholders, an action may be brought in the 
name of the company,” and, for that, the author refers to 
Order XVI., r.r., 14 & 15, which have been repealed, and 
other provisions substituted by Order XLVIIIa, which 1 
have Itefore referred to. If this is good law an action may, 
in such case, lx* brought against a company by its name, and 
possibly, it might be necessary, on this application, to shew 
that there has been a change in the shareholders or mem­
bers since the debt was contracted. 1 express no opinion as 
to that, as 1 have not fully considered it.

This application must be dismissed with costs.

Summons discharged with costs.

CALVERT v. FORRES (No. 4).

Solicitor — Practice — Witncnn fern on reference to clerk to take 
account a.

A witness «Mending before the elerk on « referenee to take accounts 
is entitled to witness fees either on the scale provided for wit­
nesses attending trial or on the scale provided by the English 
Rules.

fWetmore, j., Dec. io, isn't.

Application by the plaintiff to review the taxation of his 
costs of suit. The points involved appear in the judgment.

F. L. G willing for plaintiff.
The defendant in person.

Wetmore, J. :—This is an application on the part of 
the plaintiff to review the taxation of his costs. This was 
an action brought by the plaintiff against the defendant, an 
advocate for an account and an enquiry as to the securities 
of the plaintiff held by the defendant, and for an order that 
the amount found due to the plaintiff be paid to him, ami 
that such securities he handed over to the plaintiff. The 
defendant did not appear, and on application made in 
Chambers by summons an order was made for an account 
and enquiry to be taken by the clerk, for the clerk to report,
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mid that on such report being filed, either party should he Judgment, 
entitled to apply in Chambers for such relief as they might Wetinore, .1. 
he entitled to. The clerk held the enquiry and took the ac­
counts, l*oth parties appeared before him and were examined 
l ira tore and a very lengthy investigation was held, and the 
clerk reported a balance in favour of the plaintiff, and that 
certain securities of the plaintiff were in the defendant’s 
hands. A judgment or order was made for the defendant 
to pay over this balance and to hand over the securities and 
to pay the costs of the action, including those of the enquiry 
before the clerk. The plaintiff claimed to have taxed to him 
his costs of travel and attendance before the clerk as a wit­
ness, and his affidavit of increase in respect thereof, which 
the clerk disallowed. The defendant contends that the plain­
tiff is not entitled to any costs unless the Judicature Ordin­
ance,' provides for them, and that the Judicature Ordinance' 
does not so provide ; that section 53? is the only section 
out of which a right to these costs can be attempted to be 
spelled, and that that section does not give a witness a right 
to costs in attending an enquiry like this before the clerk, 
because that section refers to the tariff therein mentioned 
and the tariff limited the right of witnesses to fees in going 
to, staying at, and returning from trial, and that this pro­
ceeding, before the clerk, was not a trial, it was an enquiry.
That strictly, and in a legal sense, there can only be a trial 
when according to the practice the cause is in that position 
that it can lie, and is, set down for trial before a Court or 
a Judge. Xow, I am free to confess, that this does raise a 
question which I find great difficulty in deciding. This 
tariff for witnesses’ fees, I find, is a re-enactment of the 
tariff in the old Judicature Ordinance 1886, incorporated 
into the Judicature Ordinance of 1886 by sections 4 and 5 
of ( )rdinance No. 21, of 188!), and brought down into the 
present Ordinance of 1893. In looking at the tariff pro­
vided by the Ordinance of 1886 and 1888, it would seem 
that the Legislature drew a distinction between a trial and 
a reference to a clerk or other person, because by item 87, 
a counsel fee for brief at trial was provided, and by item 88, 
a different counsel fee for attendance before the clerk or

1 The Judicature Ordinance of 1893.
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Jmigmnit. other person on a reference. Notwithstanding tliis, how- 
W.tmon*, .1 ever, I would have had very little hesitation in holding in 

this case that the reference to the clerk was part and parcel 
of the trial, had the defendant appeared and pleaded, and 
had the cause been set down and come before me for trial, 
and had T. after deciding that the plaintiff was entitled to 
an enquiry and account, made a reference to the clerk to 
take such account and hold such enquiry, and reserved my 
final judgment until the clerk reported. No doubt, I could, 
if I saw fit, have taken the account and held the enquiry 
myself in Court, and it would, in that case, have, un­
doubtedly, been part of the trial. But the practice author­
izes, and it is usual for the Judge to refer matters of this 
sort to a clerk or some other person, and if he does, such 
person is simply the deputy of the Court or Judge, just as 
the chief clerk in England is the deputy of the Judge : 
Section 2, Daniels' Chancery Practice (6th ed.) 061. The 
reference is part of and incidental to the hearing or trial, 
the only difference being that instead of the Judge or Court 
holding this part of the trial, it is referred to the officer of 
the Court to hold it, and without any very great straining 
of the word “ trial ” in the tariff in question, I would hold 
that a witness attending the clerk and being examined be­
fore him, would he entitled under that tariff, and the party 
calling him, if successful, would be entitled to have them 
taxed against the opposite party. But the difficulty in this 
case is that the case was not set down and did not come on 
for trial in the technical sense. Nevertheless, it was, in one 
sense, a trial, because it was an investigation of and deter­
mination of disputed facts between the parties to the suit. 
1 am of the opinion that section 240 of the Judicature Or­
dinance' will not‘hold the plaintiff, because I think that that 
section only applies to a person attending to be examined 
under section 245, or to produce documents under section 
246, neither of which sections affect the question now before 
me. Section 245 was enacted for the purpose of enabling 
a party to obtain evidence before trial, with a view of hav­
ing it at the trial ; section 245, to enable a party to have 
inspection of a document before trial, and I assume it has 
more especially, reference to documents in possession of 
persons not parties to the suit, as section 170 has more
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vs)K‘cial reference to the production of document# in the 
possession of n party to the suit.

Upon considering what the law is in England and in 
Canada in respect to the right that a witness lias to his ex- 
pensee upon attending an enquiry of this sort, and the right 
that a party producing such witness has, if successful, to 
have such expenses allowed him on taxation and on look­
ing at the Ordinance as a whole, I have reached the eon- 
clusion that the Legislature did not intend to alter the law 
in this respect. I have no doubt that in England, by the 
pi notice there, a witness attending such an enquiry would 
lie entitled to his expenses, and the party producing him, 
if successful, would Ik* entitled to have these expenses taxed 
against the op|»ositc party. And I am satisfied that the 
same practice would prevail in the Courts in Eastern Can­
ada. Of course, it makes no difference that the witness is 
a party to the suit. In England, however, there seems to 
he no tariff of fees provided for witnesses; the amount of 
their expenses to lie allowed against an unsuccessful party 
is entirely in the discretion of the taxing officer, Archbold 
(,). H. Practice (14th ed.) 715. Now there arc eases specified in 
the Ordinance when witnesses may be compelled by subpoena 
to attend certain enquiries or examinations, and no special 
provision is made for the amount of fees they are to lie 
paid, if the tariff in question is limited to witnesses attend­
ing a trial, of course, I do not allude to persons attending 
under sections 245 and 24fi, because, in those cases, section 
‘MO provides that they “shall be entitled to the like conduct 
money and payment for exjienses and loss of time as upon 
attendance at a trial;” but take section 240, which provides 
for an enquiry as to damages in certain cases; the attend­
ance of witnesses may be compelled, in that case, by sub­
puma, and it is immaterial whether the question of dam­
ages arises on a trial or it is a matter of assessing them on 
a judgment by default. In fact, I am satisfied that the 
section is intended, more especially, to lie used in the latter 
• asc. Now it is the clear practice that a witness cannot be 
compelled to attend on a subpoena, or punished for not 
attending, unless his expenses are tendered, and a witness 
siibp.ened under that section would not lie an exception to

•lll'lglllMlt. 

Weunorv, ,1.

voL. HI. T. L. REPTB.—22
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JiulgmMit that rule. What amount of fees, then, must be tendered
Wvtmure, .1 to imvh witness to compel his attendance if Mr. Forbes is 

right, and the tariff in question only applies to witnesses 
attending on trial? In the next place, 1 refer to section 
190 of the Ordinance.1 The preceding sections provide for 
the examination of a party to a suit with a view to discovery. 
Section 187 provides that a party may be compelled to at­
tend and testify in the same manner and upon the same 
terms as any witness.*’ It does not say upon the same 
terms as any witness attending a trial, and, therefore, the 
witness is not brought within the language of the tariff ac­
cording to Mr. Forbes’ construction of it. Then section 
190 provides that the party, upon being served with a copy 
of the appointment and a subpoena, and “ upon payment of 
the proper fees, shall attend.” Now, what are the proper 
fees to pay such party ? If Mr. Forties’ construction of the 
tariff is correct, it does not apply to that case, liccause, 
clearly, such party is not a witness attending a trial, he is 
only a witness attending an examination. But it is clear 
that the legislature intends that something is to lie paid to 
him. What is to be paid then. Now, it appears to me, in 
view of the light thrown upon the intention of the Legisla­
ture by these sections that Mr. Forties is upon the horns of a 
dilemma. .Either section 532, and the tariff it refers to, are 
general, and apply to all cases where a witness is entitled 
to fees by the Ordinance or by the practice, or it is limited 
to the case of a trial, and, in other cases, where witnesses 
are entitled to fees, they must lie paid according to some 
other law or rule of practice. Either the tariff in question 
does apply and the clerk ought to have allowed the plaintiff 
the fees provided by that tariff, or it does not apply, and. 
in that case, section 556 of the Ordinance will operate to 
being the English practice in force, and the clerk ought to 
have allowed the witnesses travelling expenses “ according to 
the sums reasonably and actually paid,” but in no case to 
exceed one shilling per mile one way. The moment we 
reach this conclusion it seems to me that the question of 
whether the taiiff applies to the special case or not is a mat­
ter of indifference, because any clerk, having that tariff as h 
guide, could not go far astray in applying it to any case; 
at any rate, so far as the person against whom he is taxing
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tlu* vost« is concerned. Now, the plaintiff swears, in his Judgment, 
affidavit of increase, that lie paid $15 for railway fare, and Wetnnw, .1. 
he was absent three days, and he claims $*21, or $2 a day for 
every day absent; all I can say is, if he can get away at $2 
a day for his reasonable expenses over and above his rail­
way fare, lie is travelling very economically. Knowing the 
distance to Winning, the plaintiffs travelling expenses at 
one shilling a mile one way, would amount to over $5*2, but 
if he is satisfied with $*21, we will let it rest. Once having 
established that q witness is entitled to fees or expenses, 1 
have no hesitation in following the usual practice that the 
party producing him, if successful, is entitled to have them 
taxed on some scale or principle against the unsuccessful 
party. I may add that, on the whole, I am inclined to the 
opinion that the Legislature intended that the tariff should 
apply to all cases when a witness is compellable or entitled 
to attend an enquiry, that it intended that the word “ trial99 
should include an enquiry where testimony is taken viva voce.
It is not necessary, however, to express a decided opinion 
on the subject.

The plaintiff is, therefore, entitled to be allowed the fol­
lowing items :

Affidavit of increase, 60c; copy do. to serve, 20c. $ .80
lictter to plaintiff with pleadings^ 53c. ; paid

oath, 25c........................................................ .78
Witness fees ........................................................ 21.00

$ 22.58

He is not entitled to letter returning 53c., and the at­
tending to swear was abandoned.

Order accordingly.
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VXION HANK V. STEWART AND) SMITH & 
BRIGHAM, Garnishees.

(iarnishee—Charging order—Solicitor'# lien for costs—Creditors’
Relief Ordinance—Solicitor and client easts under small debt
procedure.

Seizure by the sheriff of sufficient goods to satisfy an execution does 
not operate as a satisfaction of the judgment under the Creditors 
Relief Ordinance.1

An advocate’s lien for costs takes priority over a garnishee summons, 
although the garnishee summons he served before any charging 
order is applied for. An advocate is, in the absence of special 
agreement to the contrary, entitled as against his client to recover 
for his services under the small debt procedure the fees taxable 
by the general tariff.

f Wet more, J., Dec. /.f,

Application bv the plaint iff under Chamber summons 
for payment out of Court of moneys paid in by the gar­
nishees. The facts and points involved arc sufficiently set 
forth in the judgment.

F. L. Qwillim, for plaintiff.
D. II. Cole, for defendant and for himself personally.

Wet more, J. :—Smith & Brigham brought an action 
against the defendant Stewart. Stewart defended that ac­
tion and pleaded a set off upon which he succeeded, a bal­
ance having been certified in his favour, and judgment was 
ordered in his favour against Smith & Brigham for such 
balance and costs, which judgment was signed. The Union 
Bank, who are judgment creditors of Stewart issued a gar­
nishee summons and attached the amount of Stewart’s judg­
ment. Smith & Brigham paid the amount of this judgment 
into Court. After the money was so paid, Mr. T). II. Cole, 
Stewart’s advocate, in the suit of Smith & Brigham v. 
Stewart, made an application to me for a charging order, 
charging the moneys so paid in claiming to have a lien 
thereon for his costs of obtaining that judgment against 
Smith & Brigham. I would have had no hesitation in 
granting Mr. Cole a summons, but, knowing under the prac­
tice, that an application must be made on behalf of the 
Union Bank to have this money paid out, I did not grant

1 Ordinance No. 25 of 1893.
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it. But when Mr. Gwillim, on behalf of the Bank, applied Jwjptunt. 
for an order to have the money paid out to his client, he Wetiuore. .1. 
consented, at my suggestion, that on the return of his sum­
mons, the right of Mr. Cole, with respect to this money, 
should be dealt with. At the return of this summons Mr.
Cole appeared both on behalf of Mr. Stewart and for hiin- 
-clf. It was established that the Union Bank had, before 
issuing the garnishee process herein, issued a fi. fa. execution 
against Stewart for the amount of their judgment, and that 
the sheriff had, under that execution, seized sufficient prop­
erly of Stewart's to satisfy that execution. It was also es­
tablished that another execution against Stewart, at the suit 
of one Elliott, had been placed in the sheriff’s hands. But 
it was admitted that the sheriff had seized sufficient prop­
erty of Stewart's to satisfy both these executions. The 
sheriff had not, however, received or made the amount of 
these executions in cash. It was claimed, however, that by 
this seizure Stewart was absolutely discharged as to the 
amount of the bank’s judgment, as the value of the goods 
was sufficient to satisfy that judgment. 1 have no doubt 
that this contention is correct (Archbold Q. B. Practice 
( 14th ed.) 869), unless The Creditors’ Relief Ordinance' 
alters the law in that respect. I am of opinion that it does 
aller the law. Before that Ordinance was passed, execution 
creditors were entitled to he paid the amount of their ex­
ecutions in the order of their priority. If the sheriff, there­
fore, seized sufficient goods to satisfy an execution in the 
order of its priority, it discharged the judgment because the 
execution creditor was certain to get his money, or if he 
did not, he had his remedy against the sheriff. But the 
Ordinance in question has taken away the right of priority 
among execution creditors, provided that certain steps are 
taken as provided by the Ordinance. If these steps are 
taken, while the sheriff may have seized goods to satisfy 
every execution in his hands at the time of the levy, it does 
not follow that these execution creditors will be paid in full 
at all. It must be borne in mind that the sheriff is not to 
■ liter in his book the notice provided by paragraph (a) of 
-eetion 3 of that Ordinance when the seizure is made, but 
when the money is made. In this case the money is not 
made yet, so far as I know. Now, I must assume, that the
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Judgment. sheriff will do what the law says lie shall do. If, therefore, 
Wet more. .1. when the money on these executions is realized, the sheriff 

enters the notice as provided, a dozen more executions, for 
all one knows, may be lodged within the month, and they 
will, if so lodged, he entitled to participate pro rata in the 
proceeds of the sale. Therefore, it is clear that the Union 
Bank may not have their judgment paid. Under such cir­
cumstances it cannot he said that the seizure is a satisfac­
tion of the judgment. 1 am not prepared to say that a 
state of facts might not he presented under which I would 
have to hold that the seizure was a satisfaction of the debt, 
hut such a state of facts had not been presented to me. The 
Union Bank has, therefore, the right to pursue all its reme­
dies for the recovery of its judgment. Apart from the ques­
tion of costs no injustice is done to the execution debtor be­
cause whatever is realized by the garnishee proceedings, 
over and above the garnishee costs, must lie credited on the 
execution, the judgment debtor cannot he made to pay it 
twice. 1 am, therefore, of opinion that in so far as the facts 
before me shew the amount of Stewart's judgment against 
Smith & Brigham was attachable as between the Union Bank 
and Stewart.

As respects Mr. Cole’s lien for his costs of obtaining 
this judgment against Smith & Brigham, it was urged that 
Mr. Cole was not entitled to anv costs. Smith & Brigham’s 
action was brought under the small debt procedure pre­
set ibed bv Ordinance No. 5 of 1894, and it was contended 
that under that procedure an advocate is not entitled to 
any costs as Itetween attorney and client. I am quite satis­
fied that an advocate would lie, at least, entitled to the ten 
per cent, provided by section 140 of that Ordinance, and 
his disbursements for clerk’s and sheriff’s fees, as provided 
for by that Ordinance. But 1 cannot find, anywhere in the 
Ordinance, any provision which prohibits an advocate re­
tained to prosecute an action under that procedure, and who 
does prosecute such action recovering as between attorney 
and client the fees properly taxable to him under the gen­
eral tariff. Section 46 entirely related to the costs taxable 
as between party and party leaving the rights and remedies 
of advocates as against their clients untouched. Of course 
an advocate cannot recover, against his client, more clerk’s
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and sheriffs fees than he lias, or ought to have paid, and 
van only have taxed to him the fees which these officers are 
entitled to under the small debt procedure. I have endea­
voured so to construe item No. 06 of the tariff as to fix 
Mr. Cole’s costs at a lump sum, but T am unable to put such 
construction upon it, as T think that item has reference en­
tirely to the costs payable to a party, not to costs payable by 
a client to his advocate. The advocate is not a party. T 
regret 1 am unable to put the construction on this item I 
would like to, for it certainly is an injustice that suitors 
shall he liable to their advocates for such large fees and 
can only receive the small amounts from their adversary if 
successful. It was conceded that if Mr. Cole had a lien he 
was entitled to have his costs taxed as lietween attorney and 
client. I may first intimate that in future 1 think a prac­
titioner ought, before he accepts a retainer in actions brought 
under this smalt debt procedure, to draw the client’s atten­
tion to the state of the law, and give him to understand, 
distinctly, that he intends to exact payment according to 
the tariff, if he intends to do so. Tt was further agreed that 
Mr. Cole was not entitled to his lien as against the garnishee 
summons because the garnishees, Smith & Brigham, had no 
notice of the lien; and The Canadian Rank of Commerce v. 
Crouch2, is relied on for that contention. It would seem 
that Osler, J., was of the opinion, in that case, that the at­
tachment of the debt would have priority over the attorney's 
lien, if the garnishee, at the time he was served with the at­
taching order or garnishee summons, had not notice of the 
lien (see his judgment at p. 444). T must say that T cannot 
concur in that view. I cannot conceive that that was the 
opinion of the Court of Appeal in the case of Rirchall v. 
Cii(fin? cited bv Osler, J., at p. 443. Then Coleridge, C.J., 
is rej»orted as follows; “ Until the execution creditor’s posi­
tion is perfect (i.e., by reason of having obtained an order 
to pay over the money garnished) I think the Court is bound 
to prefer the attorney.” Two cases have been decided in Eng­
land since The Canadian Rank of Commerce v. Crouch2 was

*8 P. R. 437.
• L. R. 10 T. P. 307: 44 L. J. C. P. 278 : 32 L. T. 403 ; 23 

W R. 0^.

•I udguient. 

Wftmore, J.
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JudiniM-nt. decided, namely, Shippey v. Grey* ami I fallow v. Garrold,4 5 
W«tmore,J. in which it was held that the charging order in respect of 

the attorney’s lien took priority over the garnishee summons, 
and in both these cases the garnishee summons or attaching 
order was served before the charging order was applied for, 
and in both these cases the garnishees occupied the same 
relative position that Smith & Brigham do in this ease. 
That is, they were the judgment debtors of the primary 
debtor. In Archbold Queens Bench Practice (14th ed.) 
p. KiO, it is laid down that u the right is effectual against 
everyone except a purchaser for valuable consideration with­
out notice.” 1 can quite conceive that if Smith & Brigham 

v could have done so, and did pay the Union Bank the money 
without notice of the lien, or if they had paid the money 
into Court without notice of the lien, and had not made the 
suggestion provided for by section 373 of the Judicature 
Ordinance,• and the Court had ordered the money to be paid 
out to the Union Bank, that Smith & Brigham would have 
l>een protected. But as the money has been paid into Court, 
and before it has been paid out Mr. Cole has asserted his 
right of lien, he will be protected. That is the wav I con­
strue the authorities. Under the circumstances Mr. Cole 
must produce an affidavit before the clerk shewing that there 
was no special agreement or understanding of any kind be­
tween him and Stewart as to the amount he was to be paid 
for his services in the case against Smith & Brigham, and, if 
there was any understanding the nature of it. If there was 
any such understanding, the clerk will tax Mr. Cole’s costs 
as between attorney and client on the basis of that under­
standing, provided, however, that no such understanding 
shall be construed to allow Mr. Cole more than he would be 
entitled to under the tariffs : otherwise his costs will be taxed 
according to the tariffs applicable.

The clerk will, therefore, tax Mr. Cole’s costs as between 
advocate and client in the cause of Smith & Brigham v. 
Stewart. If there was an agreement or understanding as to 
his costs, the sum to be allowed in accordance with such 
agreement or understanding provided that such costs will

4 49 L. J. C. P. 524 ; 42 L. T. 073 : 28 W. R. 877.
‘ 14 Q. It. I). 7,43 ; 54 !.. J Q. B. 76: 52 L. T. 240 ; 33 W. R. 219.
8 The Judicature Ordinance of 1893.
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not exceed the amount taxable under the advocate’s tariff .I'Higni'-nt 
provided for by the Rules of Court, and the clerk’s and sher- Warners,.1 
ilf's tariffs provided for by Ordinance No. 5 of 1894. If no 
such agreement or understanding, or if by any such agree­
ment the costs would amount to more than taxable under the 
raid tariff, then such costs to be taxed under the said tariffs.

The amount of such costs, when taxed, to be paid to Mr.
Cole out of the monies ]>aid into Court by the garnishees.
The balance, if any, to he paid to the judgment creditor.

Under the circumstances I will allow no costs of this 
application to Mr. Cole. The judgment creditor's costs to 
follow the practice.

Order accordingly.

REGINA v. PIERCE.

Criminal law — Theft — Distress — Warrant — Authority of 
advocates to execute.

Defendants were charged with stealing wheat held under seizure by 
The Canada North West Land Company. The warrant under 
which seizure was made was executed by a firm of advocates as 
agents for the said company.

Held, that the work of executing a warrant of seizure is that of an 
agent and not of an advocate as such, and, in the absence of 
evidence that the advocate had been specially appointed as agent 
to execute such warrant, there was no authority so to do, and 
the seizure thereunder was in consequence unauthorized and void.

Commente on “The Criminal Code. 1892. s. 306.”

[Wetmore, J., Jan. IS, 1896.

Indictment for theft. The facts appear sufficiently above Argument, 
ami in the judgment.

IV, White, Q.C., for the Crown. Statement.
V. C. Johnstone, and D. II. Cole, for defendant.

This is a prosecution against the defendants for steal­
ing a (piantity of wheat under lawful seizure and detention 
by Alexander G. Hamilton. The charge was laid under sec- 
lion 306 of The Criminal Code, 1893.' The evidence shewed
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.indgmfiit. tlmt James Pearson, by chattel mortgage dated tlie 22nd
Wvtiuure, J. August, 1895, had given to The Canada North West Land 

Company, Limited, a mortgage which covered the grain in 
question. It does not appear that this mortgage was registered 
with the registration clerk as provided by The Hills of Sale 
Ordinance then in force (No. 18 of 1889). Hamilton seized 
the grain in question under a warrant dated the 18th Octo­
ber, 1895, directed to him as bailiff and signed as follows : 
“ The Canada North West Land Company, by White & 
Gwillim. their advocates and agents ” which authorized and 
required him to seize and take all the goods and chattels 
mentioned in a certain chattel mortgage made by James 
Pearson . . . “ to us, The Canada North West Land
Company,” and to sell and dispose of the same so as to real­
ize the sum of $258, alleged to he due under such mortgage. 
The warrant referred to the mortgage annexed thereto, and, 
as a matter of fact, a duplicate copy of such mortgage was 
so annexed to the warrant. This warrant purported to he 
under seal, hut it was not under the seal of the company, 
and 1 assume, therefore, that the seal was that of White & 
Gwillim. When Hamilton seized the property it was in 
stack, not threshed, and he proceeded to advertise it for sale. 
By chattel mortgage dated the 3rd May, 1895, and duly 
registered with the registration clerk on the 7th May, the 
said James Pearson and one William Pearson, executed to 
the defendant Stephen Pierce, a mortgage which also cov­
ered the grain in question. It will, therefore, he seen that 
Pierce’s mortgage had priority in point of time over that of 
the company. On the 9th October Pierce executed a war­
rant under his hand and seal to the defendant Rogers, by 
the name of Joseph Rogers, whereby he authorized and re­
quired him to seize and take the property embraced in his 
mortgage and to sell and dispose of the same so as to realize 
the amount due under such mortgage. Pierce’s mortgage 
was attached to this warrant and referred to therein. Rogers’ 
name, however, is “ Job ” not “ Joseph.” Rogers, under 
the warrant, and before Hamilton seized, made what he 
claimed was a seizure of the stacks of grain referred to. 
When Hamilton seized he put one, Vance, in possession of
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ilton told him to watch them, and Vance did so by keeping ',lldgmeut' 
an eye to them from liis residence, and, occasionally, when Wetmore.J. 
his business called him to go nearer the stacks. It does not 
appear that Vance ever went out expressly to look after the 
stacks until the threshers came there. Pierce, after Ham­
ilton's seizure, sent these threshers there, and they threshed 
the grain in question, and Pierce paid them for doing so.
In some way, however, which the evidence does not explain,
Vance, with the assistance of James Pearson, took posses­
sion of the grain as it came from the thresher and put it in 
.fames Pearson’s granary. While this was going on, the 
defendants appeared on the scene. Pierce demanded the 
grain. Vance refused to give it up and the defendants took 
it away, and this last constituted the alleged act of stealing.
It is not alleged that in doing this the defendant committed 
a breach of the peace. It is clear that if Pierce’s mortgage 
was luma fide and complied with the provisions of The Bills 
of Sale Ordinance, that Pierce, as mortgagee, and Rogers, 
as his servant acting under him, had a right to take this 
grain as they did, and that irrespective of whether the al­
leged seizure by Rogers was a lawful seizure or not, or of 
whether it was no seizure at all as claimed by the Crown; 
because the legal title to the property was in Pierce bv virtue 
of his mortgage, and the seizure by Hamilton, as against 
Pierce, the owner in law thereof, was unlawful, and the de­
tention thereof, as against Pierce, was also unlawful. It was 
not claimed that Pierce’s mortgage was tainted with actual 
fraud or that it was fraudulent under the Statute of Eliza­
beth, but it was claimed, on l>ehalf of the Crown, that the 
mortgage was void as against The Canada North-West Land 
Company, Limited, and those claiming or acting under 
them, because it did not comply with the provisions of The 
Hills of Sale Ordinance in the following respects:

1. At the time the mortgage was executed the Pearsons 
were not indebted to the defendant Pierce in the sum of 
$300 mentioned in the mortgage, but only in the sum of 
about $265, and that the Pearsons were to take up the bal­
ance, $35; by goods from Pierce’s store, Pierce being a 
merchant.
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Judgment. ■> The consideration for which the mortgage was made
Wetimue. J was not duly expressed therein and was, therefore, void 

against the company under section 7 of the Ordinance.
1 have set out the questions which were raised by the 

Crown, not because I intend to decide them, because T do not 
so intend ; it is not necessary in the view I take of the case. 
I have set them out because I wish to make a comment on 
them later on.

The defendants’ counsel, at the close of the case for the 
Crown, took the objection that there was no evidence that 
White & C.willim had any authority, as agents of the com­
pany, to sign and seal the warrant to Hamilton, and, there­
fore. that there is no evidence to establish that Hamilton’s 
seizure was a lawful one. T reserved the consideration of 
this question, and T am of opinion that it is fatal to the suc­
cess of this prosecution. As a matter of fact there is no evi­
dence of any such authority. The only evidence as to the 
execution of this warrant is that the signature to it is in 
the handwriting of Mr. Gwillim, a member of the firm of 
White & Gwillim, and that Hamilton received such warrant 
with the company’s mortgage from White & Gwillim. It 
was urged that on this evidence 1 ought to assume that 
White & Gwillim had authority to execute the warrant, be­
cause White & Gwillim are a firm of advocates, and the mort­
gage came to Hamilton out of their possession. In the first 
place, let me state that there was no evidence in this case 
that the firm of White & Gwillim is a firm of advocates, and 
I doubt very much whether I can take judicial notice of 
the fact that it is a firm of advocates. But assuming that I 
must take judicial notice of the fact that the firm of White & 
Gwillim is a legal firm, composed of W. White, Esq.. Q.C., 
and F. Gwillim, Esq., both of whom. I am aware, are advo­
cates of the Territories and, therefore, officers of this Court, 
T am, nevertheless, of opinion that I can only assume that they 
are acting with authority when they are doing acts which ap­
pertain to them as officers of the Court. Now, it is no part of 
the duty of an advocate, as an officer of the Court, to execute 
warrants on behalf of their principals authorizing third per­
sons to take possession of their property by virtue of an in­
denture of two parties executed under seal, such principal be­
ing one of the parties to such indenture, all of which was the
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capo with respect to the company’s mortgage. T am of opinion 
that, in such case, the authority must be proved, and I am Wetmore, J. 
rather disposed to think that the principals being a cor- 
poration, the authority ought to be under the corporate seal.
I have not l>een able to find a case in point, but there are 
some cases which seem to point in the direction that the 
authority must be proved. In Smith v. Eeal,2 it was held 
that it was not within the scope of the implied authority of 
the solicitor of a judgment creditor issuing a fi. fa. to direct 
the sheriff to seize particular goods. In Viney v. Chaplin3 
it was hold that it was not within the ordinary business of 
a solicitor to receive purchase money belonging to his client 
or money due to him on mortgage, nor to receive money from 
him for the purpose of investment generally. In Hannan 
v. Johnson4 it was held that the receipt of money by one 
of a firm of attorneys for a client professedly on behalf of 
the firm for the general purpose of investing it as soon as 
he can meet with a good security, is not an act within the 
scope of the ordinary business of an attorney so as without 
further proof of authority from his partners, to render them 
liable to account for the money so deposited, such a trans­
action being part of the business of a scrivener, and attor­
neys as such not necessarily being scriveners. So T think 
the transaction of signing a warrant to seize property is the 
work of an agent, and not of advocates as such. On this 
ground, and on this alone, I find the defendants not guilty 
and acquit them.

I may further draw attention to the fact, although it was 
not raised, that the mortgage was to “ The Canada North West 
I and Company, Limited,” and the warrant is signed by White 
& Gwillim as agents of “ The Canada North West Land Com­
pany,” and the body -of the warrant describes the money as 
being due to “ The Canada North West Land Company ”—the 
word “ Limited ” is left out.

It is hut fair to the defendants that I should state that 
the defendant Pierce gave evidence which might tend to

0 Q. B. D. 340 ; 47 L. T. 142; 31 W. It. 76.
M1858> 27 L. J. Ch. 434; 2 De G. & J. 468: 4 Jur. (N.R.t 

«1»; U W. It. 562.
4 (1W3) 2 E. & B. 61 ; 22 L. J. Q. B. 207 ; 3 Car. & K. 272; 

17 Jar. 109»; 1 W. R. 326.
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establish that, at the time the mortgage to him was given, 
i. the Pearsons were actually indebted to him in the sum of 

$300. There was a memorandum in his mortgage that the 
amount of the mortgagee’s claim was for seed wheat and 
goods furnished. Pierce’s evidence went to establish that 
the $300 was made up of an old note of $147.11, given for 
goods, and a little over $21 for interest on that note, and the 
rest was all made up of goods and seed wheat furnished, ex­
cept a small claim of $2, for drawing the chattel mortgage. 
1 will not state what conclusions of fact 1 have reached on 
the evidence in so far as they affect the questions raised un­
der The Bills of Sale Ordinance. But I am satisfied that 
the defendants have been guilty of no moral wrong whatever. 
It is clear from the Crown’s own witnesses that the Pear­
sons, very shortly after the mortgage was given to Pierce, 
took up the whole balance the mortgage was given to secure, 
and long before the company ever got their mortgage hon­
estly owed Pierce the whole $300. and the defendants took 
the property in question under a fair colour of right, under 
the honest bona fide belief that it was the property of Pierce 
and that, therefore, they had the right to take it. I will go 
further and state that the questions raised by the Crown are 
questions of great nicety, and the defendants might well 
believe that Pierce owned this property. It seems to me, 
therefore, to he a horrible thing that when a bona fide dis­
pute, with respect to the title to property, may arise between 
private persons or corporations such as has arisen here, that 
men acting honestly within what they conceive to l>e their 
legal rights, can be placed in a position to lie branded as 
common thieves if it should turn out that through some 
technicality they did not own the property which they hon­
estly thought they did. Nevertheless, if the construction 
is to he put on section 306 of The Criminal Code, 1892, 
which the Crown in this case claim to put upon it, such will 
he the result. While 1 have some doubts about it, T am not 
prepared to say that the construction might not l>e correct. 
The section is penal and must he strictly construed. The 
more I consider the words “ under lawful seizure and de­
tention *’ in the section, the more I am impressed with the 
idea that it is difficult to escape giving the construction to 
them that the Crown has urged. Nevertheless, I cannot
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conceive that Parliament ever contemplated such consé­
quence». I can quite understand that Parliament intended 
to protect property seized by officers of the law and to pro­
vide that persons interfering with property seized by such 
officers do so at their peril, but I cannot conceive that they 
ever intended to place one private individual honestly claim­
ing property as against another private individual in such 
a position. I am very glad that T am relieved from brand­
ing these defendants as common thieves by reason of what 
they did in this matter, and I can only say that had I been 
driven, bv a strict reading of the law, to find them guilty. 
I would have imposed the minimum punishment that the 
law allows, probably about ten minutes in gaol. I shall take 
care to bring this case under the notice of the Minister of 
Justice, with a view of having the law, in this respect, 
amended. 1 have advisely refrained from expressing an 
opinion as to how the securities in question are affected by 
The Hills of Sale Ordinance, as I do not approve of this dras­
tic method of getting private rights fairly open to dispute 
settled at the risk of sending one of the parties to the peni­
tentiary, or of getting such rights settled at the expense of 
the Crown and without any risk to one of the parties.

The defendants are acquitted.

CALVERT v. FORBES (No. 5).

t(Innate — Attachment — ./udyment obtained in ordinary nuit —
E fleet of—Discipline—J adieu tare Ordinance—1 nUrpretation.

An order to imprison an advocate cannot be granted for non-payment 
of money under a judgment or order obtained in an ordinary suit 
in the Court, but disciplinary jurisdiction of the Court must be 
resorted to for such n purpose.

The Judicature Ordinance providing for the issue of a “ writ of com­
mittal ” to enforce a judgment, and the notice of motion having 
asked for the issue of a “ writ of attachment." the motion was 
refused.

Comments on the construction to be given the various Judicature 
< irdinances.

fWKTMORK, J., Feb. 3. 1890.

Application for an attachment against the defendant, an
advocate.

F. L. QwUUtn, for the plaintiff.
The defendant in person.

Judgment. 
Wetmore, J.

•Statement.

Argument.
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Wet more. J. :■—This is an application on notice of mo­
tion for an attachment against the defendant for a contempt 
of Court in not paying over certain monies ordered to be 
paid by him to the plaintiff by a Chamber order made be­
fore me and in not delivering up a cow in pursuance of such 
order. In so far as the non-payment of the monies are con­
cerned, the defendant claims that he is not liable to im­
prisonment by virtue of The Debtors* Act, 1869. I am of 
opinion that the provisions of that Act referred to for the 
purposes of the questions raised in this case, arc in force in 
the Territories by virtue of The North-West Territories Act, 
sec. 11. As a matter of fact that was not disputed. But it 
was urged that the defendant came within the exception 
provided by paragraph 4 of section 4 of The Imperial Statute 
above mentioned. As a matter of fact, the defendant is an 
advocate of this Court, and the statement of claim herein 
charged him with receiving, as such advocate, certain monies 
and securities of the plaintiff, which he refused to account 
for or pay over, and claimed an account and payment of the 
amount found due and delivery over of the securities. The 
defendant failed to appear and. under section 45 of The 
Judicature Ordinance J an account was ordered to be taken 
before the clerk. This account was taken and the clerk re­
ported a balance in favour of the plaintiff, and certain se­
curities of the plaintiff to he in the defendant’s hands : and, 
thereupon, the order in question was made as a final order 
or judgment in the cause directing the defendant to pay over 
the balance and hand over the securities so reported. Al­
though the defendant did not appear to the writ of sum­
mons (I presume because there was no preliminary question 
to he decided ) he filed an affidavit claiming that the plain­
tiff owed him, and, in taking the account, which extended 
over a number of years, a very lengthy enquiry was held by 
the clerk. The action was commenced and proceeded with 
as an ordinary action for an account, and the disciplinary 
jurisdiction of the Court was not attempted to be invoked 
until this application was made for an attachment. The 
facts which I have just stated are gathered on inspection of 
the papers and proceedings on file in the cause; they were

1 The Judicature Ordinance of 1893.
I
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not brought out in the affidavits or other papers served on 
the defendant with notice of motion for ttie attachment. Wetmwe, J. 
The defendant sets up that it is not competent for me to in­
spect the papers and proceedings on file, other than the affi­
davits so served on him. that I can only take notice of the 
facts disclosed by those affidavits and, therefore, that I can­
not take notice of the fact that the statement of claim on 
file charged him with receiving the monies in question as 
an advocate, and he further claims that this contention is 
made all the stronger because the notice of motion sets forth 
that these affidavits, the Chamber order in question and the 
exhibits therein referred to, will be used in support of the 
motion, and does not state that any other material whatso­
ever will be used. The affidavits so referred to were two 
affidavits of John Henry Scott Coyne, one proving the ser­
vice of the order and of the endorsement thereon on the de­
fendant, the other proving service of a demand on him, and 
those of Mr. White and the plaintiff, proving that the monies 
had not been paid or the cow delivered, the exhibits men­
tioned in Coyne’s affidavit being the order and indorsement, 
and the demand served. I am not prepared to say that 
Mr. Forbes’ contention may not be correct, but in view 
of the conclusion I have reached it is not necessary to decide 
it. The plaintiff cannot obtain an order for the imprison­
ment of the defendant unless he brings him within the ex- 
evption provided by paragraph 4 of section 4 of The Debtors'
Art, 1869, and in my opinion an advocate is not brought 
within that exception unless the order, on its face, directs 
him to pay the money in his character as an advocate. The 
order in question does not do that, it is merely the ordinary 
order which would be made in any like case in which the 
defendant was not an advocate. I may further state that 
in directing the order to issue I never contemplated that I 
"us making an order against the defendant in his capacity 
as an advocate; it never occurred to me that the proper pro- 
eeedings had been taken to authorize me to make an order 
against him in that capacity. I looked upon the allegation 
in the statement of claim, that the defendant was an advo- 
' ale merely as a matter of description, just in the same man­
ner as the statement of claim alleged that the plaintiff was

VOL. III. T. L. REFIS.—28
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an agent, and I looked upon the allegation that the defend­
ant received the monies as an advocate merely as a state­
ment made hy the way. In fact the claim alleged that the 
plaintiff did not know the amount of monies which the de­
fendant had received. I considered that the action was 
merely brought for the purpose of ascertaining what the 
amount of these monies was. and what balance the defend­
ant held, and with a view of obtaining the ordinary reme­
dies for payment when the balance was ascertained. This 
view, I think, is strengthened by the fact that the defend­
ant had a very large contra account against these monies 
received by him. I cannot conceive that, in an ordinary 
suit of this sort, it could ever la* contended that an extra­
ordinary remedy should Ik* granted against the defendant 
for the recovery of the monies, lieeause lie happens to be an 
advocate. It seems to me that if the plaintiff desires to ob­
tain the extraordinary remedy against the defendant he 
should first invoke the summary disciplinary jurisdiction 
of the Court and proceed against him thereunder. Sup­
pose the plaintiff had l>een aware of the amount of monies 
collected by the defendant and had brought an action for 
monies had and received and recovered the ordinary judg­
ment in such an action, I do not think that lie could then 
have obtained this extraordinary means of enforcing it. In 
In re Gray,* it is laid down that when a solicitor has com­
mitted a breach of professional duty in failing to pay over 
money received hy him for his client, the fact that the client 
has brought an action against him and recovered judgment 
for the money does not take away the disciplinary jurisdic­
tion of the Court summarily to order payment of the money 
to the client. This case in my opinion goes to show not only 
that a process to imprison the solicitor will not be issued on 
such a judgment, hut that in order to get such a process the 
disciplinary jurisdiction of the Court must he resorted to. That 
it will not he issued upon an ordinary judgment or order of the 
Court for the payment of money obtained in an ordinary suit, 
that in such cases the only process the plaintiff can have in 
England is either one*of those provided hy Order XLIY. r. 
17; in the Territories that provided bv section 310 of The 
Judicature Ordinance as amended by Ordinance No. 3 of

»<il L. J. Q. H. 795; <1W2) 2 Q. IV 440; 41 W. It. 3.
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1894, section 11. Section 5 of The Debtors' Act, 1869, will Judgment, 
not help the plaintiff, because it has not been shewn that the Wetmor*, J 
defendant has or has had since the date of the order, the means 
to pay the monies in (piestion. In view of the provisions of 
sections 319, 320, 321 and 322 of the Ordinance, it might 
possibly lie successfully urged that section 5 of that Act is 
not in force in the Territories. I express no opinion on that 
point, however. The order for an attachment, therefore, 
quoad the moneys ordered to lie paid must be refused.

That part of the application which relates to the omis­
sion to deliver up the cow stands on a different footing. Ï 
have great doubts whether the order in (piestion directs the 
defendant to deliver the cow to the plaintiff. The order 
directs the plaintiff to deliver “ the papers and securities 
found by the said certificate of the said clerk to be held by 
the defendant belonging to the plaintiff as follows.” The 
order then proceeds to enumerate a number of notes and 
other papers and securities, and among these is placed a 
** cow credited on account of notes of John McLeod.” Now, 
this is certainly not a pajier, and I doubt very much whe­
ther it can lie called a security. As a matter of fact, this 
cow ought not to have been set down as a security; the value 
of it ought to have been charged against the defendant.
However, assuming that it is a security within the meaning 
of the order, I have no doubt that the defendant is liable 
to process of imprisonment for refusing or omitting to de­
liver it up. But I am of opinion that a writ of attachment 
is not the proper process of imprisonment to lie issued in 
the Territories for disobedience to an order of the Court or 
a Judge requiring a party to do an act made in an ordin­
ary suit. I do not wish to lie understood as holding that an 
attachment cannot lie issued in the Territories against an 
advocate for disobeying an order to do an act or to pay 
monies made under the disciplinary jurisdiction of the 
Court. I express no opinion as to that one wav or the other.
All I hold is that such a writ cannot be issued for disobed­
ience to an ordinary judgment or order of a Court or Judge 
requiring a party to a suit to do an act. 1 am free to con­
fess that I have had considerable difficulty in construing the 
cveral Judicature Ordinances that have been in force here 

>inee the creation of the Supreme Court of these Terri tor-



858 TERRITORIES LAW REPORTS. VOL.

JmlgmMit. 

Wftmure, J.
ios. The difficulty 1 liave experienced is that these Ordin­
ances have to a very large extent copied and enacted the Eng­
lish rules and especially referred to each rule so copied. 
The framer of the Ordinance has gone on and copied a num­
ber of these rules one after the other and then, without any 
apparent reason, passed over a number of these rules as 
equally applicable to the Territories as those he has copied, 
and passed on to others. Now this, to my mind, would shew 
an intention not to adopt the rules so passed over or to make 
them applicable to the practice here, and I have had great 
doubts whether the section 556 of the Ordinance now in 
force, or the section corresponding thereto in the preceding 
Ordinances, were sufficient to make the rule so apparently 
intentionally omitted applicable here. And this is espe­
cially true of the first Ordinance, passed in 1886. In sub­
sequent Ordinances many of these rules so omitted have been 
incorporated therein. But T found that unless some of 
these rules so omitted were held to be part of the practice 
here, the Ordinance could not, in many points of practice, 
be worked out. It is not necessary to particularize, for in­
stances are arising nearly every day where the practitioner 
has to resort to the English rules to work out the practice. 
The consequence was that a very wide interpretation had to 
be given to section 556 of the present Ordinance, and to the 
sections corresponding thereto in the preceding Ordinances, 
and the whole of the English rules are held to be in force 
here, except where the Ordinance has changed them or shewn 
an intention to do so, or when the machinery does not exist 
to work them out. Now, in some instances, the Ordinance 
has copied an English rule in part, and as regards other 
parts of it, made different provisions. In such cases there 
is a clear intention to depart from the English rule. In 
other instances the Ordinance has copied the English rule 
m part and has left the other part out, making no provisions 
with respect to the part so left out. It seems to me that it 
would be carrying section 556 of the Ordinance too far to 
hold that that part of the rule, so designedly left out, was 
incorporated in the practice here, and that is just the ques­
tion that arises with respect to the power to order a writ 
of attachment to issue for not delivering this cow. In com­
paring the section of The Judicature Ordinance bearing on
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the question with the English rules I will refer to the mar- Judgment, 
ginal numbers of the rules. Section 331 of the Ordinance Wetiuore, J. 
following rule 602 provides that “ every order of a Court 
or .1 udge, in any cause or matter, may be enforced against 
all persons hound thereby in the same manner as a judg­
ment to the same effect.” Section 319 of the Ordinance, 
following Hule 595, provides a process for the recovery of 
money or costs awarded bv a judgment or order. That sec­
tion originally was a verbatim el litteratim copy of the Eng­
lish Rule. But the Legislature, subsequently, by Ordinance 
No. 5 of 1894, sec. 11, amended the section by striking out 
the words “or one or more writ or writs of elejii”; that 
was a clear indication, on the part of the Legislature, that 
n writ of “ eleyit ” should he no longer available to enforce 
an ordinary judgment or order for the payment of money or 
costs, that a fieri facia* should lie the only process available 
for the purpose. Section 320 of the Ordinance provides a 
process for enforcing a judgment for the recovery or pos­
session of land and exactly follows Rule 583. Section 321 
of the Ordinance provides a process for enforcing a judg­
ment for the recovery of property other than land or money, 
and refers to Rule 584. But there is a marked difference 
between this section and the Rule referred to. The Rule 
provides three processes for enforcing such a judgment :
(a) by writ for delivery of the property ; (b) by writ of 
attachment ; (c) by writ of sequestration. The section of 
the Ordinance only provides one process for enforcing such 
a judgment, namely, “ By writ for delivering the property.”
It seems to me that this is a clear indication of an inten­
tion on the part of the North-West Legislature, that a writ 
of attachment or a writ of sequestration should not be avail­
able here to enforce the judgment mentioned in that sec­
tion. Now we come to the section of the Ordinance bear­
ing upon the order in question in this cause, and upon this 
application. Section 322s provides a process for enforcing 
a judgment requiring a person to do any act other than the 
payment of money, and refers to Rule 585, but here, again, 
we find a marked difference between the section and the 
Ride. The Rule provides for two processes for enforcing

1 This section was subsequently amended to make it correspond 
with the English Rule referred to.—T. D. B.
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Judfrment. gU(.), a judgment, namely,*u by writ of attachment or by 
Wetmore, J. committal.*’ The section of the Ordinance only provides 

for one process, namely, “by writ of committal.” This I 
take to ho a clear indication, on the part of the North-West 
Legislature, that a writ of attachment should not be available 
for enforcing such a judgment. But it may lie urged that 
a writ of attachment is a writ of committal, that they are 
synonymous. 1 do not think so: if that was the intention 
of the Legislature, why did it use the term “ writ of com­
mittal.M A writ of attachment was a process well known, 
one that has been in use for centuries : why was its name 
changed if the legislature intended the same process? J 
am quite satisfied that the processes given by the English 
Rule to enforce such a judgment as we are now considering, 
was by writ of attachment or by order of committal. I can 
find, in the English practice, no such process as a writ of 
committal. But there is a difference, and a marked one, in 
point of form between a writ of attachment and an order 
of committal. If we inspect the prescribed form of a writ 
of attachment (Wilson’s Judicature Acts (5th ed.),713) it 
will be seen that the writ of attachment was before the Court 
to answer touching the contempt. The order for committal 
(the form of which will lie found in Wilson at page 744) 
directs the party to Ik* committed to prison. 1 am of opin­
ion that the intention of the Legislature is that the form of 
tl « writ of committal provided by the Ordinance shall fol­
low in substance that of the order of committal, that is, 
that it shall direct the sheriff to commit the party to prison. 
In looking at the practice 1 can find no practical distinc­
tion in substance between the effect of a writ of attachment 
and an order of committal. Under either process the sheriff 
commits the party to prison. See Rule 620 and 1 Daniel 
Ch. Prae. (6th ed.), 888, and Annual Practice, 1895, p. 
828. Nevertheless, a.distinction seems to be kept up, and in 
Callow v. Young,* where an application was made for an 
attachment, the party moving was allowed to amend his 
notice of motion by asking for a committal as well as at­
tachment. And, as before stated, I cannot understand the 
Legislature providing for a writ of committal instead of a 
writ of attachment, unless it intended that the latter named

•50 L. T. 147; 50 T* J. Ch. 000.



III.] HOWS V. WRIGHT. 861

writ should not Ik* resorted to in the cases provided for. 
That is, it has provided for a different form of writ. This 
being a matter where the liberty of the subject is concerned 
the Ordinance must lie strictly followed. In this case I will 
not allow the notice to Ik* amended, because I think it was 
nn error on the part of the clerk to put this cow down as a 
security. The facts are that the defendant took a cow from 
one McLeod at $20, on account of a note in favour of the 
plaintiff, and this $20 was credited on the note; the plaintiff 
never got the cow or the value of it. There was no question 
that the cow was worth more than $20. Under such circum­
stances. the defendant should have been charged with the 
value of the cow. The animal was not a security as the 
clerk was directed to report under the reference. If the 
value of the cow had been credited the plaintiff would not 
have been in a position to move for a process of imprison­
ment against the defendant ; the order for payment of money 
would, in that case*, have embraced the $20. 1 have less
hesitation in refusing to amend because T perceive that the 
plaintiff is not deprived of his remedy of either obtaining 
the value of the cow with the money ordered to be paid or 
of making the consequences very serious for the defendant. 
In view of all the circumstances of this case, the extraordin­
ary delays that have taken place jn the plaintiff realizing 
bis money, that the defendant is an officer of this Court, 
and that the ground on which he escapes the order for im­
prisonment tjuoad the cow was not raised by him. I will allow 
no costs of opposing this application.

Application dismissed without costs to either parti/.

ROSS v. WRIGHT.
Conditional Rale—Lien note—Affidavit of hona fide*—Defect in— 

Validity of note—Purchaser without notice of lien—Bills of Kale 
Ordinance—Applicability to lieu notes — Nullity—Irregularity— 
Ordinance No. 8 of 1889.

< 1 * The fact that the jurat to an affidavit of bona fides on a “ lien 
note " erroneously states the date, is merely an irregularity and 
does not invalidate the note.

<L'i Where a note was on a separate sheet of paper from the affidavit 
of hona fides and fastened to it by a pin. and the registration 
clerk placed the number on the affidavit and not on the note 
itself, this was held to be a substantial compliance with the 
Ordinance requiring the “ instrument ” to be numbered.

t.'ti Section 11 of the Bills of Sale Ordinance (No. 18 of 18891, 
which requires renewal statements to be filed, is not applicable 
to Ordinance No. 8 of 1889. Western Milling v. Darke,1 discussed. 
I o T r Aft l Wktmore, J.. Feb. 17, 1896.

Judgment. 

Wetmore, J.
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This was an action for the unlawful detention of a 
buggy. The plaintiffs replevied this buggy according 
to the practice. The article was covered by what is com­
monly called a “lien note,” dated the 17th August, 1893, 
made by one J. Peterson, in favour of the plaintiffs, which, 
together with an affidavit of their agent as to its correct­
ness and as to the bona fidet of the transaction, purported to 
have been registered with the proper registration clerk un­
der Ordinance No. 8 of 1880, on the 30th August, 1893. 
This affidavit, however, appeared on the face of the jurat to 
have been sworn on the 31st August. As a matter of fact 
it was sworn on the 30th August, before it was registered, 
before the registration clerk. The note and affidavit were 
fastened together by a pin, the* note being on the inside, and 
they were numbered 3069, the number l>eing written on the 
hack of the affidavit. No statement exhibiting the interest 
of the holder of the note in the buggy, of the amount due 
on the note and of the payments made on account with an 
affidavit verifying the same, as is provided by The Bills of 
Sale Ordinance (No. 18 of 1889), was ever fded with the 
registration clerk since the note was registered. The de­
fendant was a bona fide purchaser of the buggy for value 
and without actual notice of the plaintiff’s claim. The 
registration clerk was called as a witness at the trial, and 
established that as a matter of fact the affidavit of bona fides 
was sworn to before him by McLean, the deponent thereto, 
on the 30th August, l>efore the note was tiled, and that the 
error in the jurat arose in this wav: The affidavit and jurat 
were partly written and partly printed, and when it was 
brought to Mr. Neff, the registration clerk, to be sworn, all 
the written part, including the date in the jurat, was filled 
in in McLean’s handwriting, and, after swearing McLean, 
the clerk signed the jurat without noticing the error in the 
date.

IK. White, Q.C., for plaintiff.
F. F. Forbes, for defendant.

Wetmore, .7. :—The defendant contends that the lien note 
is invalid against him because:—

1. Owing to the erroneous date in the jurat the affidavit 
of bona fides is void and is no affidavit at all.
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2. The numbering on the back of the affidavit is not a J»dgnnmt 
compliance with section 10 of The Bills of Sales Ordinance Wetnmrv, .1. 
(No. 18 of 1889), as the numbering should be on the note
itself.

3. Section 11 of The Bills of Sale Ordinance applies to 
the instrument in question, and no statement with accom­
panying affidavit having been filed within the year as re­
quired by that section, the instrument ceased to be valid as 
against subsequent purchasers.

As to the validity of the affidavit of bom fides; a num­
ber of cases were cited which went to establish that the 
jurat of an affidavit must state, and state correctly, the date 
on which it was sworn, and if it is defective in this respect 
it is fatal to the validity of the affidavit. But the case 
principally relied on was In rc Robertson et al.,- in which 
Morrison, J., held that when the jurat of an affidavit stated 
that it was sworn on a day, which had not then arrived, the 
affidavit was a nullity. All the cases so cited, including In 
rc Robertson,2 were cases used in some proceeding in the 
('ouït-. Whatever technical rules prevail, according to the 
practice of the Court, to prevent affidavits being read or re­
ceived in proceedings there (and there are a number of 
technical rules which have that effect), the authorities es­
tablish, to my mind, that these rules will not lie followed to 
render invalid affidavits made for a purpose such as the affi­
davit in question was made for. Perjury may be assigned 
on an affidavit made to be used in a proceeding in the 
Courts, although it cannot be read in such proceeding by 
reason of its not complying with some technical rule of prac­
tice. In 3 Russell on Crimes (9th Canadian edition) 104, 
a c ase is cited (Rex V. Hailey3 ) where a person who was a 
marksman was indicted for perjury in an affidavit made by 
him, the jurat did not state when it was sworn, or that the 
affidavit was read over to the party. Either one of these 
omissions would be fatal to the affidavit being read in the 
proceeding in which it was intended to be used, yet it was 
held that perjury could be assigned on it. Littledale, J., 
is there quoted to have laid down as follows : “ The omis-

* R P. R. 132.
'1 Car. ft P. 258; R. ft M. 94
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Judgment. nion 0f t)ie fonn directed by this and other Courts to be 
Wetmore, J. used in the jurat of affidavits may be an objection to their 

being received in the Court, whose rules and regulations the 
party has neglected to comply with, but 1 am of opinion 
that the perjury is complete at the time the affidavit is sworn, 
and although it cannot lie used in the Court for which it is 
prepared, that, nevertheless, perjury may lie assigned on 
it.” Tn DeForrest et at. v. Bunnell4 exception was taken to 
the affidavit of a mortgagee to a chattel mortgage because 
it did not appear, bv the jurat, that the oath was admin­
istered by the Commissioner who took the affidavit within 
the Territory for which he was appointed such Commis­
sioner, namely, the County of Brant. McLean, J., in giv­
ing judgment is thus reported, at p. 370 : “ But under any 
circumstances I do not think we are obliged to look at the 
jurat to an affidavit of this description with the same strict­
ness as if it were an affidavit to be used in a proceeding in 
Court, and governed by a Buie of Court. If the place were 
altogether omitted at which the affidavit was sworn it would, 
nevertheless, be an affidavit containing all that Statute re­
quires: and if untrue, perjury might be assigned on it, and 
a prosecution sustained on proving that it was sworn within 
the County of Brant before a Commissioner for that county, 
just as effectually as if the name of the place where it was 
sworn were correctly inserted in the jurat.” It is clear, 
according to the technical rules, that an affidavit, the jurat 
of which does not directly, or by reference, state the place 
where it was sworn, cannot be read in a proceeding in a 
Court. It seems to me, therefore, that perjury could be as­
signed on the affidavit now in question on proving that, as 
a matter of fact, it was sworn to on the 30th August. In 
Magee v. Davidson,5 the affidavit of bona fides to a chattel 
mortgage did not comply with the Buies of Practice, never­
theless, the Court upheld it. îlraper, C.J., in delivering the 
judgment of the Court, is reported : “ I entirely subscribe 
to the opinion expressed in De Forrest v. Bunnell,4 that we 
are not called upon to notice or sustain objections to affi­
davits such as arc required by the Statutes relative to chat­
tel mortgages, which rest only on their own compliance

« 15 U. r. Q. B. 370.
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with certain Hu les of Court, established to regulate the prac­
tice and proceedings therein.” In Hollingsworth v. White6 
a bill of sale was executed on the 31st December, 1860. The 
affidavit of its execution was actually sworn, on the 10th 
January, 1861, but according to the jurat it purported to 
be sworn on the 10th January, 1860. Now if the jurat of 
an affidavit of hona fdes of a chattel mortgage purporting 
that it was sworn on a day that has not arrived, makes the 
affidavit a nullity, it seems to me that a fortiori an affidavit 
of the execution of such an instrument the jurat of which 
purports that it was sworn months lie fore the execution of 
the instrument, would make such affidavit a nullity. But 
the Court in Hollingsworth v. White6 held that the insertion 
of the year 1860 for 1861 was a clerical error and could be 
amended. The Court, therefore, could not have considered 
the affidavit a nullity but merely an irregularity, because that 
is just one of the distinctions between a nullity and an ir­
regularity—a nullity cannot l>e amended, an irregularity 
can. In that case the Court upheld the bill of sale and to 
do so they must have held that the irregularity did not affect 
the validity of such bill of sale. On the authority of that 
case 1 think I am bound, in view of Mr. Neff’s evidence, and 
the endorsement of date of filing on the lien note, to hold the 
insertion of the 31st August instead of the 30th in the jurat 
of the affidavit in question to be a clerical error, capable of 
amendment. I may say that according to the endorsement 
on the lien note it purports to have been filed on the 30th 
August, and Mr. Neff swore that the endorsement was made 
on that date. In Ex parte Johnson,7 the affidavit filed on the 
registration of a bill of sale was sworn before a commissioner 
to administer oaths, but in the jurat he merely signed his 
name and did not add his title commissioner. It was held 
that the affidavit was sufficient. It was contended by counsel, 
however, that this omission was fatal, and Heward v. Brown* 
was cited in support of such contention. Cotton, L.J., in 
delivering his judgment in Ex parte Johnson,7 at page 345, 
referring to Heward v. Brown,* states: “ That was in some 
technical proceeding at common law to which Lord Justice

Judgment. 

Wet mo re, J.

"6 L. T. <104; 10 W. It. 010.
7 53 L. J. Oh. 703 : 20 Oh. D. 338; 30 L. T. 214: 32 W. R. 003. 
*4 Ring. 308; 1 M. & P. 22; 6 L. J. (0.8.) O. P. 0.
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Judgment. 

Wetmure, J

TERRITORIES LAW REPORTS. [VOL.

Bowen may, perhaps, refer, but I do not think I need, be­
cause fortunately we have another case which shews that, 
however that may be as to technical proceedings, yet in the 
present state of the law under The Bills of Sale Act we can 
arrive at something like common sense.” And Bowen, L.J., 
is reported at page 350 : “ I should think it was a very gloomy 
day for English law if the Court of Appeal was to hold an 
affidavit under the Bills of Sale Act void because, although 
the name of the commissioner before whom the affidavit 
was sworn is stated, the jurat does not describe him as a 
commissioner.” I think I am quite justified in following Lord 
Justice Cotton and laying down that in the present state of 
the law under Ordinance No. 8 of 1889, and under The Bills 
of Sale Ordinance, we can arrive at something like common 
sense, and in paraphrasing Lord Justice Bowen’s remark by 
stating that in my opinion it would be a very gloomy day for 
the administration of law in these Territories if the Courts 
were to hold an affidavit under either of these Ordinances 
void because the officer before whom the affidavit was sworn 
made some accidental slip or oversight in the jurat as to the 
date the oath was administered. I am of opinion, therefore, 
that the affidavit in question is not void, and that the regis­
tration is not invalid on that ground.

As to the second ground of objection, I am of opinion that 
the numbering in the manner stated was a substantial com­
pliance with section 10 of The Bills of Sale Ordinance (No. 18 
of 1889).

As to the third ground of objection, that no statement 
with accompanying affidavit was filed within the year under 
section 11 of The Bills of Sale Ordinance. At the time the 
instrument in question was registered, 30th August, 1893, 
section 2 of Ordinance No. 8 of 1889 was in force, and by 
that section the provisions of chapter 47 of the Revised 
Ordinances, and the amendments thereto, were made ap­
plicable to the instruments specified in Ordinance No. 
8 of 1889. But chapter 47 of the Revised Ordinances was 
repealed by Ordinance No. 18 of 1889, which consolidated 
and amended the Ordinances relating to chattel mortgages 
and bills of sale, and these two Ordinances of 1889 were 
assented to and became law on the same day. And therefore, 
by virtue of section 8, subsection 39, of The Interpretation
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Ordinance, we must, in section 2 of Ordinance No. 8, for ,,ud5^Hnt* 
chapter 47 of The Revised Ordinances, read Ordinance No. Wetmore, J. 
18 of 1899, which was substituted therefor. Section No. 11 
of Ordinance No. 18 of 1889 was amended by Ordinance No.
36 of 1894, section 3, by extending the time during which 
chattel mortgages could run without being renewed, as it is 
commonly called, from one year to two years. Section 2 of 
Ordinance No. 8 of 1889 was repealed by Ordinance No. 21 
of 1894, section 2, and other provisions substituted, but both 
of these Ordinances of 1894 were assented to and became law 
on the 7th September, 1894. Consequently, if section 11 of 
Ordinance No. 18 of 1889, as it originally passed, applied to 
the lien note, it ceased to be void as against purchasers in 
good faith for value thirty days before the 30th August, 1894, 
or on or about the 1st August, 1894. The first question that 
arises then is: did this section 11 apply to the instruments 
specified in Ordinance No. 8 of 1889? For if not it did not 
apply to the lien note in question. Assuming it to be an 
instrument embraced by the last mentioned Ordinance, of 
course that question depends on the construction to be given 
to section 2 of Ordinance No. 8, which provides (making the 
alteration that I have suggested) that the provisions of 
Ordinance No. 18 of 1889 “ shall apply to such receipt notes, 
hire receipts or orders for the purposes of this Ordinance 
in so far as the provisions thereof may not he incompatible 
with or repugnant to the provisions of this Ordinance.” Tn 
The Western Milling Company v. Varice et al.,' decided by 
the Full Court in June last, it was held that section 8 of 
Ordinance No. 18 of 1889 is incorporated into Ordinance 
No. 8 of 1889 for the purpose of providing that the docu­
ments specified in the last mentioned Ordinance shall con­
tain such sufficient and full description of the chattels men­
tioned in them that the same may be readily and easily 
known and distinguished. But the Court expressly re­
frained from going any further and from stating what other 
provisions were so incorporated. The judgment of the Court 
affecting this question was delivered by myself, all the other 
•1 udges concurring. I find that I used the following lan­
guage : “ In my opinion the Legislature intended to provide 
l*v section 2 of that Ordinance (No. 8 of 1889) that the pro­
visions of The Bills of Sale Ordinance applicable to bills of



308 TEHKITOHIES I.AW KEPOltTS.

Judgment. 

Wetmore, J .

| VOL.

sale and chattel mortgages shall in so fur as they are applic­
able apply to receipt notes, hire receipts and orders for chat­
tels. . . . There may be. and 1 think there are provisions in 
The Hills of Sale Ordinance that are entirely inapplic­
able to the documents mentirned in Ordinance Xo. 8 of 
1881), and when that is the ease they are to use the language 
of section 2 of the last mentioned Ordinance incompatible 
with the provisions of that Ordinance. Dealing with this 
question tl'ien from this standpoint, are the provisions of 
section 11 of The Hills of Sale Ordinance " "e to re­
ceipt notes, hire receipts and orders for chattels? Is the 
language of that section in itself applicable to these last 
mentioned documents? Or has the Legislature in Ordinance 
Xo. h used apt words to make such language so applicable? 
Because, if the language of this section is not in itself 
applicable to these instruments and the Legislature has not 
by Ordinance No. 8 used apt words lo make it so applicable 
these instruments are not affected bv that section. It must 
be home in mind that Ordinance Xo. 8 as well as Ordinance 
Xo. 18 of 1881» are enactments, the effect of which is to 
abridge or restrain written instruments, and that they must, 
therefore, have a limited construction : llardcastle on 
Statutes (2nd ed.) 141. While I quite recognize the rule 
“ That if possible the words of a statute must be construed 
so as to give a sensible meaning to them *,v it must be 
construed tit res magis valent yuan) pereat so that the in­
tention of the Legislature may not he treated as vain or left 
to operate in the air: Hardaistle on Statutes, 82. I must 
also hear in mind that in construing a statute “ The func­
tion of a tribunal is limited to construing the words em­
ployed ; it is not justified in forcing into them a meaning 
which they cannot reasonably bear. Its duty is to interpret 
not to enact/*10 And while my construction of section 2 of 
Ordinance No. 8 may reduce the operation of the part of it 
under consideration “within very narrow limits,*’ and while 
T may he of opinion that those who “ passed or assented to the

• Brown, L.J.. in Curtin v. St or in ; 08 L. J. Q. B. 174 ; 22 Q. B. P.
M3; un L T. 772 ; 37 W. R. 815.

,0Itrophy v. Atty.-dcn. Mon., 04 L. J. I*. C. 70; (1895). A. (' 
202; 11 It. 385; 72 L. T. 103.

445
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wording of that enactment were under the impression that Judgment, 
its scope was wider,*’ I cannot be influenced by such con- Wetmore, J. 
sidérations because u the question is not what may be sup­
posed to have been intended but what has been said/’11 And 
applying the principles of construction, which I am about to 
follow, the Supreme Court of the Territories in Conger v.
Kennedy,'2 decided last December, held that Ordinance No.
HI of 1889 respecting the personal property «of married 
women had no practical operation whatever, although it was 
pretty generally conceded to be the supposition that those 
who passed that Ordinance were under the impression that 
it had a wide scope. I may say that the construction that I 
am about to give to that part of section 2 of Ordinance No.
8 under consideration does not deprive it of any operation 
whatever, because there are parts of Ordinance No. 18 of 1889 
applicable to receipt notes, &c., as, for instance, section 8; 
and 1 have no doubt that section 10 is equally applicable, 
and possibly some other sections, but it is not necessary to 
specify which of these are. looking at section 11 of Ordin­
ance No. 18 in the light of these authorities. T can find 
nothing there applicable to receipt notes, hire receipts or 
orders for chattels, it has reference entirely to mortgages.
It provides that “every mortgage filed in pursuance of this 
Ordinance shall cease to be valid ” unless the prescribed 
statement is tiled. A receipt note, hire receipt or order for 
a chattel is not a mortgage. Then it is provided that the 
statement shall exhibit “ the interest of the mortgagee, his 
executors, administrators or assigns,*’ and that it shall set 
forth “ the amount still due for principal and interest there­
on,” that is, on the mortgage. The affidavit is to be made 
by w the mortgagee ” or “ one of several mortgagees ” or 
“ the assignee or one of the several assignees,*’ that is, of the 
mortgagee, or by i( the agent of the mortgagee or assignee or 
mortgagees or assignees.” The holder of a receipt note, hire 
receipt or order for a chattel is not a mortgagee or the 
assignee of a mortgagee in any sense whatever. There is 
nothing whatever in section 2 of Ordinance No. 8 to authorize 
me, in reading section 11 of No. 18 for the purpose of Ordin­
ance No. 8, to substitute for the word il mortgage,” the words 
“ receipt note, hire receipt or order for a chattel,” or for the

“ Brophy v. Atty.-Oen. of Man., aupra.
”2 Terr. L. R. 180.
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Judgment. WOrd “ mortgagee ” to read “the holder of a receipt note, 
Wetmore, J. hire receipt or order for a chattel.” And if I attempted to 

so read section 11, I must substitute these words, which 1 am 
nowhere authorized to substitute. I am, therefore, of opinion 
that that section is not applicable to Ordinance No. 8.

There was another question raised on behalf of the plain­
tiffs which impressed me very much, and that is that the lien 
note on which they relied was not a receipt note because it 
contained no words, admitting the receipt of the chattel in 
question, it was not a hire receipt because it did not admit 
the receipt of the chattel for hire, nor was it an order for a 
chattel because it contained no words ordering the chattel to 
be delivered. It was merely a promissory note alleged to be 
given for an Empress buggy and double harness, and ad­
mitted the ownership and right of possession to such pro­
perty to be in the plaintiffs until the note was paid, and 
therefore did not require to be registered under Ordinance 
No. 8. It is not necessary to decide this question for the 
purposes of this case, but I may say that I consider it well 
worthy of consideration. The instrument in The Western 
Milling Co. v. D'irVe1 was in substance the same as the 
one in question in this suit. It was objected in that suit 
that the instrument was not one that was embraced by Ordin­
ance No. 8, because it was not a condition of the note that the 
possession of the chattel should pass without the property 
being acquired by the bailee. The Court overruled that 
objection, but the question now raised by Mr. White was not 
then raised or considered.

As the plaintiff has obtained possession of the property in 
question by replevin proceedings, the damages will only be 
nominal.

Judgment for the plaintiff for one dollar, damages and 
costs, including the costs of the replevin proceedings.

Judgment for plaintiff.
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REGI NA EX KEL. SHEPHERD v. LAMOXT. 

REGINA EX REL. SHEPHERD v. STREET.

Muninpal laïc—Quu warranto—Dinclaimer—Effect of—Confit.

A respondent who files n disclaimer under section 82 of Part II. of 
The Municipal Ordinance.1 1804. thereby admits the validity of the 
mm iriirranfo and the proceedings on which it is based. Such a 
disclaimer operates as a resignation of the seat, and ends the suit 
save for the question of costs.

Delators should not be discouraged from bringing cases of invalid 
elections under notice of a Judge at the peril of having to lose 
the costs necessarily incurred.

[Wktmoue, J., Mar. (!, IMG.

Writs of summons in tlu* nature of a quo warranto were 
issued, one to try the validity of the election of Lamont as 
mayor of \\ lute wood, and the alleged election of one Ben­
jamin Limoges r.s such mayor, the other to try the validity 
of the election of Street as a councillor. The material filed 
disclosed that there were only two candidates for the office of 
mayor but did not disclose how many candidates there were 
for the office of councillor. Neither of the elections was 
complained of on the ground of corrupt practices hut the 
principal objections were to the qualifications of the candi­
dates. although in Lamont’s case there were some technical 
objections as well. The respondents in each case filed a dis­
claimer under section 82 of Part II. of The Municipal 
Ordinance.*

//. .1. J. MacDongall, for relator.
F. F. Forbes, for respondents.

Wetmore, J. :—The learned counsel for the respondents 
took objection to the writs and applied to have them set 
aside on the ground that the sureties of the relator were not 
as a matter of fact able to justify, and that I had been im­
posed upon by their affidavits of justification, and therefore 
that there was an abuse of the process of the Court. This 
objection, however, was abandoned upon my intimating that 
it did not seem to me that it was open to him after filing

1 The Municipal Ordinance, No. 3 of 1804.
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Judgment. ()f record a disclaimer under section 82, because it seemed 
Wet,more, J. to me that without a valid writ he had no locus standi to file 

in Court a disclaimer under that section, and by filing such 
disclaimer he waived any irregularity in the writ. The 
questions then narrowed down to two :

1st. Whether costs should he awarded against the re­
spondents.

2nd. Whether I could hold that Limoges was entitled 
to the seat of mayor.

Dealing with the second question, I am of opinion that 
it is set at rest by section 85 of Part II. of the Ordinance. 
This part of the Ordinance provides two periods at which an 
elected mayor or councillor may disclaim, namely, by section 
82, under which, if the election is not complained of on the 
ground of corrupt practices on the part of the person com­
plained against, he may disclaim within one week after ser­
vice on him of the writ, and by section 84, under which the 
person elected may disclaim at any time after the election 
and before his election is complained of. Section 85 pre­
scribes what the effect of a disclaimer shall he. Tt is the 
only section which does prescribe what such effect shall he, 
and it prescribes the effect of a disclaimer not only under 
section 84 but also under section 82. Section 85 may be 
divided into two parts ; one part dealing exclusively with a 
disclaimer under section 84, the other part dealing with dis­
claimers under both sections 82 and 84. The section begins 
as follows : “ Such disclaimer shall relieve the party making 
it from all liability to costs.” That part of the section in 
my opinion relates exclusively to a disclaimer under section 
84, the section immediately preceding it and relieves the 
party disclaiming lief ore the election is complained of from 
all liability to costs, at any rate, unless he consented to his 
nomination or accepted office. The remaining part of sec­
tion 85 reads as follows : “ And when a disclaimer has been 
made in accordance with the “ preceding sections it shall 
operate as a resignation, and the candidate having the next 
highest number of votes shall then become the councillor or 
other officer as the case may be.” This part of the section 
evidently relates to a disclaimer under either section 82 or 
81. It uses the words usections,” the plural, and there is
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no other provision that prescribes the operation of a dis­
claimer under section 82. Sections 8? to 87, both inclusive, 
of the Ordinance are substantially the same as sections 19*2 
to 198, both inclusive, of The Municipal Act of Ontario as 1 
find it in Harrisons Municipal Manual (4th ed.), pages 146 
to 149. Sections 8*2, 83, 84 and 85 of the Ordinance cor­
respond with sections 192, 193, 194 and 195 of the Act. I 
see it laid down in Harrison's Municipal Manual in note (a) 
to section 192 of the Act, that “ if the party, instead of dis­
claiming under this section or section 194 accept office, 
lie can only resign under circumstances detailed in sections 
172 and 173 of this Act.” This is merely the assertion of 
the author and does not appear to lie supported by autho­
rity, and strikes me as possibly somewhat ambiguous. If 
he intends to assert that a person who accepts office cannot 
disclaim under section 192, I do not agree with him. Be­
cause section 180 of the Act provides in effect that an elec­
tion may be complained against within six weeks after the 
election or one month after acceptance of office by the person 
elected. And section 192 gives the party elected a right to 
file a disclaimer within one week after service of the writ 
on him, and this right is not limited to a person who has not 
accepted office. The only limitation is in case the election 
is complained of on the ground of corrupt practices on the 
part of the person elected, and then section 195 prescribes the 
effect of a disclaimer. Section 71 of the Ordinance cor­
responds with section 180 of the Act as to the times within 
which an election mav l>e complained against. The question 
then is: what is the effect of these disclaimers under section 
85 of the Ordinance? It seems to me the section is very 
clear. In the first place it operates as a resignation of the 
seats, and in the next place, the candidate having the next 
highest number of votes (in case there is such a candidate) 
shall become the officer instead of the person elected. And 
thus my powers and duties under the quo warranto proceed­
ings come to an end except in so far as respects the question 
nf costs. It is not for me to declare who is entitled to the 
scat : section 85 is left to its operation, and provides for that. 
In liecjina ex rel. Hannah v. Paul.2 it seems that it was held 
that the effect of a disclaimer after issue of the writ is to

Judgment 

Wetiuore, J.

‘ 9 C. L. J. 238.
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Judgment. pU£ an end to the suit. 1 have not had the means of obtaining 
Wetmere, J. access to this case, but the effect of it as stated in Harrison 

is in accordance with my opinion of the law. The reference in 
Harmon's Municipal Manual, at page 149, note (a) to The 
Queen ex rel. Freeman v. Jones? caused me to hesitate some­
what in reaching the conclusion 1 have, but I found on in­
specting this case that it was decided under an old Act, 1f> 
Vic. chap. 181, and more over the complaint alleged corrupt 
practices on the part of the respondent. The remarks of 
Osler, J., in Regina ex rel. Mitchell v. Davidson4 also caused 
me to hesitate. The respondent in that case having accepted 
office, delivered to the clerk a disclaimer under section 192 
of The Ontario Act, and the Judge is reported at page 435 
as follows : “ The disclaimer filed with the Clerk in Cham­
bers serves no purpose, for the affidavits satisfy me that the 
defendant assert tel to his nomination and accepted office.” 
But the only question that was raised in that case was the 
question of costs, and I conceive that the learned Judge 
meant to convey the idea that this disclaimer served no pur 
pose to relieve the respondent from liability for costs. No 
doubt that would lay down the law correctly. I am, there­
fore, of opinion that 1 have no further concern in this case 
except as regards the question of costs, and I must leave the 
question as to who is entitled to the seats in question to the 
operation of section 85 of the Ordinance. T will only draw 
the attention of persons concerned to Smith v. Vetersville*.

As to the question of liability for costs. It is unneces­
sary to discuss whether the respondents would be liable for 
costs if they had disclaimed under section 84 of the Ordin­
ance, because they did not disclaim under that section. The 
affidavits disclose that both the parties whose election is 
complained of accepted the respective offices to which they 
were elected, and having disclaimed under section 82 of the 
Ordinance, it is clear that their liability to costs is in my 
discretion under section 87 (and see Harrison's Municipal 
Manual, 148 note (/) ). It is urged that I, in the exercise ot 
my discretion, ought not to award costs to the relator, be­
cause the sureties, although they justified, were not as a 
matter of fact in a position to do so, and, therefore, imposed

• 1 I\ K. 300.
*H V It. 434
• 2H (ir 000.
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on the .Judge, and the issue of the writ was an abuse of the 
practice. A number of affidavits were read to shew that wvtmore, .1. 
these sureties were not possessed of any available property to 
pay their debts, and the defendants asked for leave to cross- 
examine the sureties on their affidavits. These affidavits 
produced on behalf of the defendant undoubtedly point very 
strongly to the conclusion that the sureties were not in a 
position to justify, and if this had been an application to set 
aside my fiat for the writ, and the writ itself and subsequent 
proceedings, 1 would not have hesitated to grant the applica­
tion to cross-examine. But I am of opinion that it does not 
lie in the defendants' mouth to sav by their disclaimer in 
effect, we have no rights to these suits, the relator was per­
fectly right in lodging his complaint, but we ought not to 
lie ordered to pay costs, because we have not got the security 
the law intended for our costs if we had been successful, 
when, as a matter of fact, they never could be successful and 
entitled to costs. I am of opinion that a disclaimer under 
section 82 admits the validity of the quo irarrnnto and the 
proceedings on which it is based, and it does not then lie in 
fhe respondent’s mouth to attack them. I am not prepared to 
say what the effect might have been if a disclaimer had been 
l«>dged under section 84 and the respondents had applied to 
set aside the fiat and subsequent proceedings. 1 refuse to 
allow the cross-examination of the sureties. I see no reason 
why the relator should lie deprived of his costs. I agree with 
flic decisions in Upper Canada6 that relators are not to be 
discouraged from bringing cases of invalid elections under 
notice of a .Judge at the peril of having to lose the costs neces­
sarily hicurred. Possibly if the objections were merely 
technical in their character I might see my way clear to 
relieve the respondents from the payment of costs. But in 
Street’s case the objection, and the only one, is of the most 
substantial character—it denied his property qualification.
The law requires a certain property qualification, and in my 
"pinion persons who have not this qualification ought not 
lo he encouraged to offer themselves and accept the position 
"itli the idea that if they are elected and no one objects well 
nid good, and if any one does object they can put him to

" Itiy. v. It cord. 3 P. It. 357 : Rr<). v. Lack, 8 P. R. 407 ; Reg. v.
Il«II. 2 (*. L. Ch. 182 : Reg. v. McNeil, ft V. C. C. P. 137.
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costs and expenses, and themselves get, clear of all conse­
quences by disclaiming. 1 must assume that Street was 
aware of his want of qualification, and I am. therefore, clear 
that he ought to pay the relator his costs. I have also arrived 
at the same conclusion with respect to Lament, although 
some technical objections were alleged against his election, 
still his want of qualification was attacked on two grounds— 
one as respects property, the other on account of his being 
surety for a municipal officer, and these grounds were verified 
by the affidavits filed, and 1 assume they were well taken. I 
will, therefore, allow the relator his costs in both matters. 
It was urged that the relator should not he allowed the costs 
of an amended statement filed, and served on the respondent 
Lamont, and that some of the affidavits on which the fiat 
was issued were unnecessarily diffuse, and some of the para­
graphs were immaterial. 1 think these are matters for the 
clerk. See Regina ex rel. Walker v. THU.1

Order accordingly.

He SMITH.

Dominion Lands Art -Mortgage—Filina—Recommend for Patent— 
Possession—Registra r—A ppeal.

A mortgage is not an “assignment or transfer" within the meaning 
of Section 12 of the Dominion Lands Act (Itevisod Statutes,
iss,;. c. :.l >.

A homesteader rightfully in possession of land is entitled to mortgage 
the same prior to recommend for patent.

A homesteader who has taken actual possession in his own person 
of his homestead in pursuance of an entry therefor is to be con­
sidered as rightfully in possession thereof for the purpose of 
executing the mortgage,

[Wetmore, J., March SO, 18%.

This was an appeal to a Judge at Chambers under section 
110 of the Land Tilles Act, 1894, from the refusal of the 
Registrar at Regina to file a mortgage of lands before the 
recommend for patent had been granted.

E. .1. C. McLorg, for the appellants. 
The Registrar in person.

7rt r L J. 1.18.
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Wetmore, J.:—The affidavits and the material used Jwdginw»*. 
before me on this application disclose that Sylvester Smith, 
the mortgagor, in the month of November, 1894, obtained 
an entry as a homesteader in respect of the land mentioned 
in the mortgage ; that at the time he obtained such entry 
he was residing on such land, and has been ever since, and 
was at the time of the execution of the mortgage residing on 
it: that lie has caused a house and two stables to he erected 
thereon, and has dug the necessary wells there. Tn the 
season of 1895 he had about twenty acres under crop which 
ho had previously broken, and during the same season 
he ploughed an additional twenty-five acres on it. But he has 
not yet received the recommend for his patent to the said 
land. On the 11th January, 1896, he executed the mortgage 
in question to The Patterson & Brothers Company, Limited.
The mortgagees thereupon applied to the Legistrar of the 
Assinihoia Land Registration District to file such mortgage, 
claiming the right to have such mortgage filed under sub­
section 2 of section 73 of The Lands Titles Act, 1894.1 The 
Registrar, however, refused to file such mortgage, and upon 
being required under sec. 110 of such Act to set forth in 
writing the grounds of such refusal he set forth as such 
grounds. “ That until the recommend for the patent is 
granted he was not able to accept any mortgage for filing, 
that the date of the recommendation is the evidence that the 
mortgagor is rightfully in possession.” The mortgagees 
thereupon applied to me under section 110 of the Act by 
petition setting forth the grounds of their dissatisfaction 
with such refusal of the Registrar. I caused the Registrar 
to bo served with this petition, and appointed a time and 
place to hear it. The Registrar appeared before me at the 
time and place so appointed and insisted that the grounds 
of his refusal were valid in law, and, moreover, that he had 
refused, under instructions from the Department of the In­
ferior, applicable to cases such as the present. As it thus 
appeared that the Crown was interested in this question T 
appointed a further time to hear the petition, of which T 
directed notice to be given to the Minister of the Interior, as 
representing the Crown. Such notice was given in accord­
ance with my directions, but no person appeared to represent

1 57-68 Vic. c. 28.
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Judgment. f],(. Minister. In tlie absence of special authority to do so, 
Wetiiwn», J the instructions of tlie Department of the Interior cannot alter 

or control the law. This was not controverted, and no such 
authority was pointed out to me. It was claimed that the 
Registrar was justified in refusing to file this mortgage be­
cause it was void under section 42 of The Dominion Lands 
\ct} The question whether a mortgage executed by a per­

son rightfully in possession of land prior to the issue of the 
patent is void under that section was discussed in In re 
Harper,8 decided by me on 18th September, 1894. The 
question in that case was raised under the section referred 
to, and section 12/) of The Territories Real Property Act.* 
In that case the patent had issued and the question was 
whether a memorandum of the mortgage should be endorsed 
on the duplicate certificate of ownership issued to the 
patentee. It thus became a question between the patentee 
and mortgagee, the Crown was in no way any longer in­
terested. Although in giving judgment in that case l in­
timated that 1 was disposed to adopt the view stated in the 
bead note to Harris v. Rankin,* to have been held by Wall- 
bridge, C.J., and Dubuc. J., that the provision in section 42 
of The Dominion Lands Act,2 against the transfer of the 
homestead or pre-emption right is intended to operate only as 
between the Crown and the homesteader, I do not decide 
the case on that ground. Nor do 1 put my decision in this 
case on that ground. I will quote from my judgment in 
In re Harper.3 After assuming that the encumbrance then 
in question was a mortgage drawn according to the old form 
of mortgage whereby it professed to transfer the title to the 
land and contained a clause rendering it void on payment 
of the money I proceeded as follows: “The first legisla­
tion in point of time I can find affecting the question is 
35 Vic. cap. 23 (1872). Subsection 17 of sec. 33 of that 
Act is undoubtedly the original legislation out of which 
sec. 42 of the present Dominion Lands Act2 grew. The Act 
of 1872 limited the provisions to hoinsetead rights. This 
provision was continued with a proviso and addition by sub­
sec. 17 of sec. 34 of cap. 31 of 42 Vic. (being the Con-

* R. 8. Can. 1880, r. 54.
'Ante p. 257.
4 H. S. Can. 1886. <*. 51.
6 4 Man. L. It. 115.
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solidation of 1879). By 46 Vic., cap. 17, sec. 36 (being the ,Tuil*lnept 
Consolidation of 1883) the provision was extended to pre- Wet»..,re,.I 
eniption rights, and that section is substantially identical 
with section 4? of the present Dominion Lands Act.2

“ The first legislation that I ean find in the direction of 
see. 125 of The Territories Real Property Act* is section 125 
of 49 Vic., cap. 26 (1886), which is identical with sec. 125 
of The Territories Real Property Act.* In fact these two 
Acts are almost identical all the way through. Now if mat­
ters had remained in this situation, and it was found that 
sec. 36 of cap. 17 of 46 Vic., and sec. 125 of cap. 26 of 49 
Vie. were so inconsistent with each other that both could • 
not he given effect to, by a very well known rule of construc­
tion the latest enactment would prevail. And sec. 125 of 
49 Vic. cap. 26, would impliedly repeal sec. 36 of 46 Vic., 
cap. 17. But sec. 7 of 49 Vic., cap. 27, recognizes sec. 36 of 
46 Vic., cap. 17, by referring to it, and amending it. The 
Legislature, therefore, evidently did not contemplate that 
that section was repealed. Here we have two Acts enacted 
at tlie same session and assented to on the same day, one con­
taining an enactment exactly similar to sec. 125 of the pre­
sent Territories Real Property Act,* and the other recogniz­
ing and making an enactment exactly similar to section 42 
of the present Dominion Tonds Act.2 And both these enact­
ments are carried forward into the Revised Statutes. See­
ing that this is the case, and if there was nothing further it 
would beyond question be my duty if possible so to construe 
these two sections that one would not conflict with the other, 
and not to let the doctrine of implied repeal prevail if it 
could he avoided. This duty is made more imperative see­
ing that sec. 8 of cap. 4 of 49 Vic provides that ‘the said 
Revised Statutes shall not he held to operate as new laws, 
hut shall he construed and have effect. . . as declaratory
<>f the law as contained in the said Acts and parts of Acts so 
repealed, and for which the said Revised Statutes are sub­
stituted.* T will, therefore, turn my attention to the ques­
tion whether these two sections can he so read as not to con­
flict. And I am of opinion that they can tie so read. It 
will be perceived that all the provisions which I have re­
ferred to relating to Dominion lands make void assignments

transfers of homestead or pre-emption rights. Now un»
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Judgmi-ht. doubtedly a mortgage of land according to the old form was 
Wetmore,.). in form and at law an assignment or transfer of the land 

subject to be defeated upon a condition, namely, the payment 
of the money secured or the performance of the covenants 
contained in it, as the case might lie. But in equity it was 
not so considered ; and in the ordinary acceptance of the 
term a man was not considered to have assigned or trans­
ferred his property when he mortgaged it, he was simply con­
sidered to have given a security upon it. ... I am of 
opinion that Parliament in using the words ‘ assignment or 
transfer? in section 42 of The Dominion Lands Act,2 and 
in the corresponding sections in prior acts relating to Do­
minion lands intended to use them in the popular sense of an 
absolute parting with the right, and not in the sense of pledg­
ing the right of way of security. Giving that construction 
to this section there is no conflict whatever between it and 
section 125 of The Terrilories Real Property Act.4 And 
there is no difficulty in giving full effect to this last men­
tioned section.” T sec no reason to change the opinion thus 
expressed. And it is quite applicable to the question now 
raised. Subsec. 2 of sec. 73 of The Land Titles Act, 1894,1 
has not altered the state of the law in that respect. But on 
more reflection I find that 1 must arrive at the conclusion 
that the Begistrar ought to file this mortgage on other 
grounds. Assuming that the words “ assignment or trans­
fer” in section 42 of The Domiîiion Lands Act2 includes 
an assignment by way of mortgage. Parliament must have 
intended by sec. 125 of The Territories Real Property .4c/,4 
and subsec. 2 of sec. 73 of The Lands Titles Act, 1894.1 that 
the particular description of assignment, executed by the 
persons therein specified, namely, a mortgage created by a 
party rightfully in possession of the land, should be taken 
out of the operation of sec. 42 of The Dominion iMnds 
Act2 Otherwise the section 125 would have been and the 
subsection 2 of section 73 would be entirely inoperative, be­
cause the sec. 42 provides that “ Eveiy assignment or trans­
fer made or entered into before the issue of the patent t-hall 
be null and void.” But it, is claimed that a person can only 
be deemed to be rightfully in possession of land under sub­
sec. 2 of sec. 73 of The Land Titles Act, 1894,1 when the 
recommend for his patent is granted. I can find nothing in
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any of the sections referred to which so limits the operation 
of subsec. 2 of sec. 73. It is certainly not to be found in wvtnon*, J. 
sec. 42 of The Dominion Lands Act,2 because, as before 
stated, that renders void every assignment or transfer made 
before the patent is actually issued and if it governs the case 
renders the subsec. referred to of The Lands Titles Art1 
entirely inoperative. It is not to be found in that subsec­
tion. If that subsection had provided that “ any mortgage 
or other encumbrance created by any party rightfully in 
possession of land prior to the issue of the recommend for a 
grant may be filed, etc.,” or words to a similar effect, the con­
tention would he correct. And if Parliament had intended 
the subsection to have that operation I conceive it would have 
used the words 1 have suggested, or similar words. It seems 
to me that the words of the subsection are plain, and there is 
no difficulty in giving them their ordinary meaning. It pro­
vides that “ any mortgage or other encumbrance created by 
any party rightfully in possession of the land prior to 
the issue of the grant may be filed, etc.” Why in this 
case should the plain, unambiguous language of the Act 
be departed from? The only question that seems to mt 
to arise in order to allow the section to operate is: is the 
mortgagor rightfully in possession ? If he is the mortgage 
must be filed. Now, is this mortgagor rightfully in pos­
session ? He has obtained an entry for a homestead, and 
subsec. 3 of sec. 32 of The Dominion Lands Act2 provides 
that “ The entry for a homestead . . . shall entitle
the recipient to take, occupy and cultivate the land en­
tered for and to hold possession of the same to the exclu­
sion of any other person or persons whomsoever and to 
bring and maintain actions for trespass committed on the 
said land.” Then section 36 of the same Act2 provides that 
“ Every person who has obtained homestead entry shall be 
allowed a period of six months from its date within which 
to perfect the entry by taking in his own person possession of 
the land and beginning continuous residence thereon and 
cultivation thereof.” In this case at the time the entry was 
obtained, in November, 1894, the mortgagor was residing 
on the land, he continued such residence, he cropped it in the 
season of 1895 and prepared it for a crop in 1896. It seems 
to me, therefore, under such a state of facts and in view of
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the sections of the Act which I have just quoted, idle to con­
tend that he was not rightfully in possession of the land 
when he executed the mortgage. It is a possession authorized 
by the express provision of an Act of Parliament, and if that 
is not rightful it is very difficult to imagine what is. In 
this connection I will also refer to 54 & 55 Vic. (1891) cap. 
24, s.s. «3 & 4. Rut, further, the mortgage in question is in 
the form prescribed by The Land Titles Act, 1894,1 and it 
seems to me that sec. 74 of that Act takes the case entirely 
out of sec. 42 of The Dominion Lands Act,2 because sec. 74 
provides that “ A mortgage or encumbrance under this Act 
shall have effect as security but shall not operate as a transfer 
of the land thereby charged.” This seems to me conclusive 
of the whole matter. I will, therefore, order the Registrar 
to file the mortgage in question as of the 17th of January 
last past.

Order accordingly.

BROAD v. NICKLE et al.

Suie of t/oods - Warranty of title—False representation—Return of 
floods- -Promissory note—Consideration.

Where nn article is sold with a warranty of title, and a promissory 
note is given for the price of such article, and the warranty fails, 
the buyer may, upon discovering the want of title, forthwith tender 
the article hack and resist payment of the note on the ground 
that it was given upon h consideration that failed.

[Wetmore, J., April SO. JH90.

This was an at tion brought by the payee of a promissory 
note against the maker and endorser. The plaintiff sold the 
defendant Nickle a yoke of oxen for $80. Nickle paid $10 
down in cash and gave the note in question for the balance, 
$70. The defendant McGregor became a party to the note 
as surety. The only defence set up by the defendants was 
that they respectively became parties to the note by reason 
of the plaintiff falsely representing that the oxen in question 
were free from encumbrances, whereas at the time of pur­
chase they were subject to a chattel mortgage, and that irn-
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mediately on the defendant Nickle discovering the existence 
of the mortgage he returned the oxen.

T. C. Gordon, for plaintiff.
E. L. Elwood, for defendant.

Wetmore, ,T. :—The plaintiff claimed at the trial that he 
did not give a warrant of title in respect of these oxen at the 
time of sale, and that he did not represent that they were 
free from encumbrances, and, in the next place, if he did, 
that he had authority to sell the animals. T find that as a 
matter of fact the plaintiff at the time of sale twice war­
ranted the title to these cattle. The testimony of both the 
defendants establish that at the time of the sale the plain­
tiff stated in substance “ that be had a yoke (of cattle) 
to sell.” The plaintiff does not pretend to contradict this, 
and T am of opinion that under the authorities that amounted 
to a warranty of title. I am of opinion, however, that that 
particular warranty would have been satisfied if the plain­
tiff had succeeded in establishing, as he attempted to do, that 
he had authority from the mortgagees to sell the oxen. I 
also find that at the time of sale the defendant Nickle asked 
the plaintiff “ If there was anything against the oxen,” and 
he replied, “ No.” That also I hold to be a warranty of title 
and a representation that the oxen were free from encum­
brance. As a matter of fact there was at the time of the 
sale a chattel mortgage against them executed bv the plain­
tiff in favour of the Massey-TIarris Company, Limited, to 
secure two hundred and twenty-two dollars and interest, and 
such mortgage was then duly registered and was and still is 
so far as I know in full force. This was not questioned. 
The sale of the oxen was made and the note in question given 
in April or May, 1895. In October, and before the note be­
came due, the plaintiff informed the defendant McGregor 
that there was a chattel mortgage against the oxen. This 
was the first information either of the defendants had of the 
mortgage. McGregor immediately informed Nickle who as 
promptly as it could be done after interviewing the plaintiff 
with a view of getting the matter arranged and that with­
out success tendered the cattle back to the plaintiff at his 
place, who refused to accept them, and Nickle left the cattle
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Ju<br   there with the plaintiff, and demanded hack his note. Of
WVtinuif,.1. course the representation made to Niekle that there was 

nothing against the cattle was false representation, and I 
cannot doubt that the plaintiff knew it to be false, seeing 
that he himself made the mortgage. The plaintiff claims 
that he had authority from the mortgagees to sell there 
cattle, that he got such authority from the agent of the 
mortgagees, Thompson. T cannot find from the evidence 
that Thompson had any power to authorize the plaintiff to 
sell. That is, if the mortgagees had taken the oxen from 
Niekle. there was nothing in evidence to shew that the plain­
tiff sold these cattle by authority of the company and, there­
fore, that Niekle might resist the company’s right of jwsses- 
sion. I, therefore, find that the representation in law was 
a fraudulent representation, and the cattle having been 
tendered back, the defendants have a good defence to this 
action, and the plaintiff is not entitled to recover. Lewis v. 
Cosgrave(cited in By]es on Bills (14th ed.), 153. Pos­
sibly in view of later authorities the effect of Lewis v. Cos- 
grave1 as stated in the text in By les may not be good law, as 
the warranty there was a warranty of quality and not of title, 
and it does not appear that the article was accepted back by 
the vendor. But T am prepared to hold and do hold that when 
there is a warranty of title to an article sold, and it turns 
out, as in this case here, that the vendor had nothing to sell, 
that the true owner might at any time deprive the vendee of 
the property and leave him without anything that a security 
such as a promissory note given by the vendee to the vendor 
for the price of the article is while in the hands of the 
vendor absolutely void as being made without consideration, 
and the vendee can, on such ground, resist the payment of 
such note in an action at the suit of the vendor. T can find 
no express authority in point. But it seems to me that this 
must be good law; the vendee really has received nothing 
whatever. There are a number of cases which seem to 
establish that when a specific chattel is sold with a warranty 
which fails that such breach of warranty affords no answer to 
an action for the price unless the vendor receives the article 
back and so rescinds the contract, or it is part of the agree­
ment that the vendor shall in case of breach receive the article
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hack. I take it, however, that all these cases must he cases 
where the warranty is one of quality, not of title. In 
Eicholtz v. Bannister,2 it was held that when there was a 
warranty of title and it turns out that the vendor had no 
title, but the goods were stolen and were claimed by the true 
owner, the buyer could recover back the price from the vendor 
“ as money paid upon a consideration which failed.” That 
being so, I am of opinion that when an article is sold with 
a warranty of title and a promissory note is given for the 
price of such article, and the buyer discovers that the title 
is bad that he has got nothing, he can forthwith (provided 
that he does it forthwith) tender the article back and resist 
payment of the note on the ground that it was given upon 
a consideration which failed. There must, therefore, be 
judgment for the defendants with costs. There is a principle 
involved in this case however, and 1 would be inclined to 
allow the plaintiff to appeal if he desires to do so and applies 
for leave promptly.

Judgment for defendants with costs.

SIMPSON v. PHILLIPS AND LATHAM, Garnishee.

Garnishee — Promissory note (liven hy yarnishee to defendant — 
Whether attaohed—Fremption—Purpose of teyislation.

The plaintiff sought by means of garnishee process to attach the 
monies payable under an undue promissory note gi\*en by the 
garnishee to the defendant.

Held, that inasmuch as it was open to the plaintiff to seize the note 
under execution, aud ns the remedy provided by garnishee process 
was intended to secure to judgment creditors what could not be 
reached hy execution, the promissory note was not garnishable.

[Richardson, J„ May 1896.

Trial of a garnishee issue. The facts appear in the judg­
ment and head-note.

T. C. Johnstone, for plaintiff.
Gordon, for defendant and garnishee.

* « 1NU4) 34 L. J. C. P. 105; 17 C. R. (N.R.) 70S; H Jur. (N.8.) 
18: 12 L. T. 7«; 18 W. R. 90.
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The following cases were cited : Tapp v. Junes,' Exley v. 
Dcy,2 Roblee v. Rankin? Jackson v. Cassidy.4

Richardson, J. :—The garnishee summons in this case 
was served on Mrs. Latham, the garnishee, on November 28th, 
1895, consequently what she then owed Phillips was attached 
by it. She admitted owing $51.25 and paid this sum into 
Court, but as plaintiff claimed that she owed Phillips a 
larger amount, an order was made to have the question thus 
raised disposed of at the late Moose Jaw sittings.

Phillips having claimed, out of the money paid in, an 
exemption as a hired servant of $25 under section 378 jf 
the Judicature Ordinance, which the plaintiff disputed, his 
right was also set down to he then and there determined.

At the sittings named plaintiff’s counsel. Mr. Johnstone, 
admitted that Phillips’ claim for the exemption of $25 vas 
one that plaintiff could not oppose.

As regards the garnishee, the facts as disclosed and found 
are : Phillips entered Mrs. Latham’s service as a farm servant 
April 17th, 1895. The wages agreed on were $20 per month. 
On July 17th, he had served three months and had received 
in cash $20, and calling for his balance $40, then due, Mrs. 
Latham not having cash on hand gave Phillips her note for 
this $40, payable to himself on January 1st, 1896, w’hich 
settled the wages to July 17th, 1895. Phillips worked on 
until November 28th. 1895, when consequent upon the 
service of the garnishee summons, he refused to continue. 
He had by then earned four months wages $80, and had re­
ceived in various small sums $28.75, which left due him by 
Mrs. Latham $51.25, which she has paid into Court.

It was shewn at the hearing that on receiving in July the 
$40 note, Phillips endorsed his name on the back and de­
posited it with Mr. Raker, who was Mrs. Latham’s banker, 
and it was there when the garnishee summons was served 
and remained there until after maturity, when it was re­
turned to Phillips.

' L. It. 10 Q. It. 591; 44 L. J. Q. It. 127 ; 88 L. T. 201 ; 23 
W. R. «94.

’ 15 P. It. 353. 405.
■ 11 Can S. C. R. 137.
*2 O. It 521.
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The contention of the plaintiff was that by the service of 
the garnishee summons the $40 note was attached, and at the 
hearing, this note being still Phillips’. I entertained that 
view although contested by Mr. Gordon, Mrs. Latham’s 
counsel, who referred me to two Ontario cases, one of which, 
at least on reference, I find, has no hearing whatever on this 
case.

The law bearing on garnishment of promissory notes is 
fully discussed in Roblec v. Rankin? where it is held that 
an undue promissory note is not garnishable, but a note 
overdue held by the payee a judgment debtor, is because the 
debt for which it was given has revived.

As the provision for garnishing debts was created to 
secure for judgment creditors what could not be reached by 
execution, and as by section 341 of the Judicature Ordin­
ance, promissory notes are liable to seizure under execution, 
and it was always open to the plaintiff to seize the note in 
question if he chose under execution, my finding is that 
nothing beyond the money in Court is changed by the gar­
nishee summons. Following Roll ce v. Rankin8 is not a hard­
ship, as the plaintiff had rights which he elected not to ex­
ercise.

Out of the money in Court $25 is to be paid out to Phil­
lips, the balance to plaintiffs, who arc to pay Mrs. Latham 
her costs of the hearing at Moose .law, Xo other costs to 
any of the parties.

Order accordingly.

SEVILLE v. HUGHES, et al.

Practice—Security for costs—Evidence—Documents marked “ toith- 
out prejudice ”—Funds of plaintiffs in defendant's hands.

Security for costs will not 1m- ordered where the defendants have 
in their hands funds of the plaintiffs sufficient to indemnify them­
selves against the costs of defence.

[Wktmobe, J.. 1 fay 22. 1896.

This was an application for security for costs. The 
points are sufficiently set out in the judgment.

IV. White, Q.C., for defendant.
I'. V. Forbes, for plaintiff.

VOL. III. T. L. REPT8.—25
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Wetmori:. .1.. This is an application on the part of the 
defendants for security for costs. It is resisted by the plain­
tiff on the ground that the defendants have monies of the 
plaintiffs in their hands or are indebted to him in an 
amount sufficient to cover any costs which they may incur 
by their defence. In support of this, contention the plain­
tiff relied on Re Coni met t(Agency Corporationl; Re Car­
rol'-, ami Duffy v. Donovana. I am of opinion that these 
cases establish that if it is clearly made apparent, say, by 
the admissions of the defendants that the defendants hold 
funds of the plaintiff or are indebted to him in such an 
amount, that I ought not. in the exercise of my discretion, 
to order security, unless there are some exceptional circum­
stances which should induce me to do so. And so I, in 
effect, held, the other day, in Strany <f- Co. v. Lindsay Rros.* 
The summons herein was granted on the affidavit of the de­
fendant Hughes, which was in the usual form. An affidavit 
of Mr. Hamilton, the plaintiffs advocate, was used in shew­
ing cause by which it appears that the plaintiff advanced to 
flic defendants, in May. 1893, t'GOO, for which the defend­
ants gave an acknowledgment, which is referred to in such 
affidavit as exhibit A. The fact of this advance is not con­
troverted, nor is it denied that this acknowledgment was 
given bv the defendants. These are, therefore, facts which 
I am at liberty to consider on this application. Mr. Ham­
ilton. also, in his affidavit, referred to a number of letters 
forming the subject of a correspondence between his firm 
ami Messrs. White & («willim, who were acting for the de­
fendants respecting the plaintiff’s claim against the defend­
ants; and these letters were referred to as establishing an 
admission by the defendants, through their agents, of their 
indebtedness to the plaintiff. It was urged on behalf of the 
defendants that I ought not to allow these letters to in­
fluence me. or, in other words, that they were not receiv­
able in evidence because they were written “ without pre­
judice.’’ Xow. this correspondence between-these two legal 
firms was opened by Messrs. White & Gwillim’s letters of 
the Mb August, 180."), and the proposition therein made is

' r»7 f. J. Ch. 6.
*2 (’1mm. Vrac. IteportR 30T».
114 P. It. 159.
4 Not reported.—T. I). B.
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clearly stated to be made “ without prejudice,” and I am of 
opinion that this correspondence being so marked u without 
prejudice,” is just of the character which would, prima 
facie, exclude its admissibility against the defendants. It 
seems to me to come within the Hide excluding such docu­
ments as laid down in Re Daintrey,5 Here were persons in 
negotiation with each other and terms offered for the settle­
ment of a negotiation possibly of a dispute. It was not 
necessary that each letter should be marked “ without pre­
judice,” the opening letter of the correspondence having 
been so marked. I will, however, call attention to the fact 
that Messrs. White & fiwillim’s letter of the 17th December 
is so marked. As a matter of fact the whole correspond­
ence shews that it grew out of Messrs. White & GwillinVs 
letter of the 5th August, and it was carried on down to the 
conclusion as a negotiation between the parties with a view 
of settling the matters between the principals. Rut the 
plaintiff contends that, inasmuch as an offer was, in that 
correspondence, made by the advocates for the defendants, 
which was accepted by the advocates for the plaintiff, and 
the defendants had partially carried out the arrangement 
so agreed on, that a binding contract was made which the 
plaintiff could enforce, and that the whole correspondence 
was, therefore, admissible for the purpose of shewing the 
terms of the compromise and also for the purpose of shew­
ing that there is an admitted indebtedness from the defend­
ants to the plaintiff.

I have inspected the statement of claim on file and I find 
1 luit the action is not based on the acknowledgment of the 
‘f»th May, 1893 (exhibit. A. to Mr. Hamilton's affidavit), 
but is based on an alleged account stated on the 20th De­
cember, 1895, and an alleged agreement made bv the advo­
cates of the parties by the correspondence in question. Now 
it is very clear that the very first question that is going to 
arise in this case is whether this correspondence is admis­
sible or not for the purpose of proving the agreement al­
leged to have been made by it. If it is not admissible, that 
branch of the plaintiff’s case must fail. It does not appear, 
on the face of the statement of claim or in any other material

^ 1180.1, 2 Q. B. 110; 62 J* J. Q. It. 511 ; 00 L. T. 257; 41 W. R.
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Judgment. used before me, hoxv the alleged account stated was made.
Wet more, J. In view of the nature of the statement of claim, T have very 

great doubts where 1 would not order security for costs if 
the admission of indebtedness, or that the defendants hail 
monies of the plaintiff in their hands, was to be spelled out 
of the correspondence in question between the advocates. 
It is clear that the alleged account stated cannot be spelled 
out of that correspondence, because there is no communica­
tion in it of the 20th December. 1 conjecture that it is 
supposed to be contained in the defendants’ letter of the 20th 
December, referred to in Messrs. White & Gwillim’s letter 
of the 21st December (exhibit M to Mr. Hamilton’s affi­
davit). That letter is not before me, and 1 cannot state 
whether it amounts to an account stated or not, and there 
is no material before me to shew that the defendants in per­
son ever admitted an indebtedness by way of account stated 
to the plaintiff. Tf. however, this indebtedness on an ac­
count stated as well as the other agreement set up by the 
plaintiff in his statement c * is sought to be established 
by the correspondence between the advocates, then it appears 
that if I decide that this correspondence is admissible, T de­
cide on this application the very question in controversy be­
tween the parties. 1 am by no means clear that this corres­
pondence is admissible, and if not admissible for the purpose 
of establishing the plaintiff’s cause of action because it is 
written “without prejudice,” it is not admissible for the 
purposes of prejudicing or defeating the defendants on this 
application. I think, on an application of this nature, T 
ought not, practically, to decide the very matters in con­
troversy. if the defendants have a bona fide matter of defence 
worthy of consideration, and T think they have. If no ac­
count stated is established, and the correspondence in ques­
tion is not admissible, quoad the alleged cause of action, 
the defendants are neither indebted to the plaintiff nor have 
they funds of his in their hands. A very estimable article 
on the question of admissibility in evidence of documents 
marked “without prejudice” will be found in 30 Canada 
Law Journal, page 627 (16th December. 1895).

But I am of opinion that the fact that the defendants 
have funds of the plaintiff in their hands sufficient to in­
demnify them against the costs of this action is proved in

50
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tin* other material used on this application. It seems to 
me on principle not necessary that the indebtedness should 
arise out of the alleged cause of action. If as a matter of 
fact, the defendants have funds in their hands belonging to 
the plaintiff, whieh would be available to pay these costs if 
the plaintiff did not succeed in his action, I ought not to 
order the plaintiff to give security (In Re Contract & 
Agency Corporation'). Now the defendants do not pretend 
to deny that they received the €600 referred to in the 3rd 
paragraph of Mr. Hamilton’s affidavit, or that they gave for 
it the acknowledgment of the 26th May, 1893. When this 
affidavit was read the defendants’ counsel applied for and 
obtained leave to answer It and produced a further affidavit 
of the defendant Hughes. T wish now to deal with this ap­
plication as if the correspondence between the advocates 
was not before me and without reference to the matter which 
Messrs. White & Owillim, in their letter of the 5th August, 
1895. suggested would he set up as a defence to this claim 
of .€600 if the plaintiff insisted on immediate payment. T 
wish to deal with the application merely-on the material 
supplied by the affidavit of Hughes, the first four para­
graphs of Mr. Hamilton’s affidavit and the statement of 
claim. Looking at this material then, the defendants do not 
deny their indebtedness to the plaintiff in respect of this 
£600. To understand what the defendants set up it is 
necessary to specify what the statement of claim sets up. 
It. sets up, in substance, an account stated for $3,484.80, 
and that an agreement was made between the parties by 
which the defendants agreed to pay $390.78, a portion of 
such amount, and to give the plaintiff a first mortgage to 
secure the balance with interest on certain specified land 
property : that the defendants paid the $390.78, but refused 
to give this mortgage for the balance, $3,094.02, and claims 
for relief a declaration that this land is charged with this 
balance and interest thereon, that the defendants be ordered 
to execute the mortgage and that, in the meanwhile, they 
be restrained from disposing of the land. Limiting myself 
to the material which T am now using, the defendants do not 
deny their indebtedness to the plaintiff for the sum of £600 ; 
they merely set up that Miss Hughes, the sister of the de­
fendant Hughes, loaned the defendants $3,000; that J. H.

Judgment. 

Wetnmre, .1
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E. Hart, the father of the defendant Hart, loaned the de­
fendants $3,000; and that J. W. XJenis, the father of the 
defendant Menis, loaned the defendants $2,000, and that 
these advances were, as they claim, before the advance of 
the £00(1 by the plaintiff, secured by an equitable mortgage 
on the property on which the plaintiff claims a mortgage, 
and therefore, that Miss Hughes and Messrs. J. H. E. Hart 
and J. W. Menis will resist the right of the plaintiff to have 
this property charged with a mortgage to him as against 
them, and will ask to be allowed in to defend this action. 
Tt is to be noted that while the acknowledgment which the 
defendants gave the plaintiff on the 26th May, 1893, for 
this £600 is differently worded from the acknowledgments 
given Miss Hughes and Messrs. ,1. II. E. Hart and .1. XV. 
Morris for their advances, still that acknowledgment of the 
26th May purports to secure the plaintiff’s advance to him 
in the same way that the advances of the other parties were 
secured to them, namely, on the mill building and machin­
ery. Now, whatever the effect of that acknowledgment of 
the 26th May may he as between the plaintiff and creditor 
of the defendants, T am satisfied that as between the plain­
tiff and the defendants it was intended as a loan just as the 
advances bv the other parties were, and it was contemplated 
that this advance should he repaid by the defendants to the 
plaintiff. As a matter of fact the contrary was not con­
tended. That being so the fact of the defendant’s indebted­
ness to the plaintiff in the sum of £600 is uncontradicted. 
The defendants have no interest personally in this conten­
tion of other parties hevond giving their assistance in all 
legitimate ways in getting their rights, if they have any, 
secured. The fact of their personal indebtedness for the 
sum of £600 is not affected by it in the slightest degree, and 
I cannot see that all this puts the defendants in a position 
to obtain security for costs. Tt will be time enough to con­
sider the right of these other parties to obtain security for 
costs when they become parties to the action, if they ever 
do so. It may, possibly, be urged that the defendants may 
have a defence to this claim of £600, which they arc not 
bound to disclose now. This position was not taken at the 
argument, but as it has occurred to me 1 will deal with it 
now. In He Carroll2 was an appeal against a solicitor for
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an account. Security for costs was ordered to the solicitor, 
and this order was appealed against. The affidavits dis- Wetmore, J. 
closed that the solicitor had received from the plaintiff 
$0,555 or upwards, which he had not paid over or accounted 
for; this was not denied, and the order for security was set 
aside. Mowat, V.C., in delivering judgment is reported as 
follows: “ Now here it does appear that the solicitor has in 
his hands a sufficient security for his costs, and unless he 
is able to fde an affidavit denying this. 1 think the order for 
security must he discharged. Had he denied the allega­
tions made on the part of the plaintiff, he would, no doubt, 
he entitled to security without any adjudication on the ques­
tion of fact so raised.” So, in this case, if the defendants 
had denied or explained away or rendered questionable the 
prima facie case raised by Mr. Hamilton’s affidavit as to 
the indebtedness for €(>00, they would have been entitled to 
security, hut they have not done so. In Duffy v. Donovan*, 
the defendants were trustees for the plaintiff and the receipt 
of money in trust was admitted, and that it was lost. Hal­
dane, one of the defendants, swore that he had a good de­
fence on the merits, which he did not disclose, and obtained 
an order for security for costs. It was shewn that a large 
portion of the money stood in the hank in the joint names 
of the tru-'tees. Although Haldane did not disclose his de­
fence, it would seem that he left the administration of the 
trust to his co-defendant, and Haldane was, for that reason, 
under the impression that he was not liable, as tire money 
was not lost through his personal administration of the trust.
The Court set the order for security aside. In delivering 
his judgment, Meredith, J., is reported at page 1(13 as fol­
lows: “A defendant is not, on an application of this sort, 
hound to disclose his defence : he has a right to reserve that 
till a motion for judgment or other proceeding properly 
calls for it ; and he may do that without prejudice in any 
way to his defence, whatever it may be, and the mere fact 
of his having so far failed or declined to disclose his de­
fence, ought not to he taken as an admission that he has no 
defence. But, under all the circumstances of this case, in 
my' opinion, the Court should say to this defendant, if 
you do not choose to disclose your defence to rid yourself 
now of the prima facie case against you upon your admis-
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sion that you received monies ample for your security, you 
cannot have the order of the Court for such security.”

So in this case, under all its circumstances, if the de­
fendants do not choose to disclose or suggest any substantial 
matter to rid themselves of the indebtedness of £600, prima 
facie established against them, 1 ought to say to them that 
they cannot have security.

I will now deal with this application on the assumption 
that the correspondence in <|uestion is admissible, without, 
however, deciding that question, but merely to ascertain if it 
discloses or suggests any defence to this claim for £600. I 
can find nothing that does so except what appears in Messrs. 
White & Gwillinvs letter of 5th August, and a suggestion 
is made there, but there is no sworn testimony to support 
it. This letter was written in answer to a demand on the 
defendants for this £600, and the suggestion is that the 
question of a partnership existing between the defendants 
and a son of the plaintiff's will come in question ; that is 
all. But suppose that this is established, it does not strike 
me that it will help the defendants in this application. As 
before stated, the acknowledgment of the 26th May con­
templates that the plaintiff is to get the £600 back, and, 
therefore, as between the plaintiff and the defendants it is 
an indebtedness from them to him. But assuming that I 
am mistaken in this, and that if put in to purchase a part­
nership interest for the plaintiff’s son and that if it w’ere 
lost in the business, that is. the business failed and became 
insolvent, the defendants would not be liable to the plain­
tiff to pay it hack; on the other hand, it would be true that 
if the business had not failed and the partnership was wound 
up the plaintiff would be entitled to take out what he put 
in. and, therefore, could charge the defendants with this 
£600. There is no evidence that this business has failed 
or is insolvent. Tt is true that they have shewn consider­
able indebtedness to other persons, but that does not estab­
lish insolvency. So anyway I look at it it seems to me that 
the defendants, as between themselves and the plaintiff, have 
in their hands funds of the plaintiff sufficient to indemnify 
themselves against any costs they may be put to in this ac­
tion, and that under the circumstances security should not 
he ordered.

Summons discharged with costs.
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P ATHEE v. KINCAID.

Srgligcnce—Netting fire to straw and refuse—Fire escaping—Damages 
—Liability for.

Although n farmer has the right to set fire to straw and refuse on 
his own land, still by so doing he is using his land other than 
in the natural way, and if such fire from any muse escape and 
<ause damage to a neighbour, the farmer is, following Ryland v. 
Fletcherliable for such damage.

[Richardson, J.. Mar. 27, 189G.

Action for damages sustained by the plaintiff as a result 
of a fire escaping from the defendant’s farm and burning 
the plaintiff’s buildings, etc. The case was tried before 
Richardson, .7., without a jury.

IV. C. Hamilton, Q.C., for plaintiff.
T. ('. Johnstone, for defendant.

Richardson, .1. :—»Tn this action the plaintiff, after as­
serting that the defendant and he were neighbouring farm­
ers, alleges that on 13th November, 1893 (the defendant 
having set fire to a heap or stack of straw on his own land), 
this fire spread to the plaintiff’s land, burnt his buildings 
and contents, as also his grain and hav then on his said 
land. As an alternative the plaintiff charges that the de­
fendant carelessly and negligently set fire to a heap of straw 
on his own land, and by reason of his negligence and care­
lessness the fire spread to the plaintiff’s land, burnt his 
buildings and contents, with a quantity of wheat and hay 
belonging to plaintiff and then on plaintiff’s land.

In defence the defendant pleads not guilty by Statute 
Imperial Act, 1493, ch. 76, sec. 86.

cl. He denies having set the fire charged.
3. That if he did, the fire did not spread on to plain­

tiff's land or do the injury charged.
4. If defendant did set the fire alleged by plaintiff on 

his own land, he did so for the purpose of burning weeds 
and rubbish in a proper and husbandlike manner, and in

1 MR68) 37 L. J. Ex. 161; L. R. 3 H. L. 330; 19 L. T. 220; 
“(firming 35 L. .!. Ex. 134; L. R 1 Ex. 265 ; 4 II. & C. 263 ; 12 Jur. 
IN.8. • 603. 14 W. R. 799.
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Judgment, doing so used every precaution to prevent its spread, nor 
Kivhnrdeon,J. was he guilty of negligence or carelessness.

3. The objection is raised by defendant that inasmuch 
as the plaintiff's statement of claim does not set out facts 
from which carelessness or negligence could he inferred, or 
that defendant was not acting otherwise1 than ns a farmer 
had a right in setting out fire, or that there was a want of 
due precaution in allowing the fire to spread, the plaintiff 
must fail.

To this defence, the plaintiff liesides joining issue, 
charges that defendant's first plea is had in law because the 
Imperial Act set up is not in force in the North-West Ter­
ritories.

The case came on for hearing at the last Regina sittings. 
The evidence established :—

1. Thai plaintiff and defendant were near neighbours 
with an intervening farm of one Middleton, the plaintiff’s 
farm being south-east of the defendant’s.

2. That on 10th November, 1893, the defendant having 
completed threshing his grain had on his stubble field, where 
the threshing occurred, a stack containing straw and the 
refuse from the machine, and weed seed, and as it was of 
importance that this refuse and weeds should he got rid of, 
the weather being clear, the defendant determined upon 
burning it, and, to effect this, he first burnt a guard around 
this heap, then fired the heap, the straw portion of which 
was soon consumed, defendant remaining until this had hap­
pened. lie then left the fire remaining smouldering in 
the refuse and weeds. That, on the 11th of November, the 
defendant visited the place where the fire was still smolder­
ing in the seeds. On the 12th of November the defendant 
did not visit the place, he remaining at his house on both 
11th and 12th of November, watching at times if there 
were any indications of fire, but observed none. (Defend­
ant’s house was about 30 rods from the fired pile.) On 
13th November, 1893, between 11 a.m. and noon, a strong 
wind having sprung up from the north-west, fire started

. from the pile referred to, across the prairie in a south-east­
erly direction. The first defendant saw of this was after 
it had reached Middleton's and was consuming his house.
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AR tlit* result of carefully considering the evidence given Judgment, 
bv the several witnesses at the hearing, as well as defend- Richardson,J. 
ant’s acts and conduct after the fire, 1 find that it was this 
fire which spread on from Middleton’s to the plaintiff’s and 
was the cause of the destruction of the plaintiff's house and 
contents, his stables, some grain in his granary and stacked 
hay.

This being so, the plaintiff’s case is, in my judgment, 
made out in so far as shewing that the destruction of plain­
tiff's property, on 13th of November, was caused by the fire 
which defendant started on 10th November having spread 
over and .on to plaintiff’s land.

But the substantial question before me is whether or 
not the defendant is, on these facts, liable in law for the 
damage sustained by plaintiff.

The defendant claims that as a matter of law the plain­
tiff's claim is not sufficiently stated to entitle him to recover, 
in that facts are not set out in detail; with this I do not 
coincide, holding as ] do that plaintiff’s statement contains 
the material facts, i.e., the act of setting out the fire and 
its results to plaintiff, thus complying with section 10? of 
the Judicature Ordinance,2

To determine the question of liability, it must be as­
sumed that defendant had the right to start a fire on his 
own land for his own purpose ; such not being forbidden 
so far as 1 know by law.

Having acted on 10th November on his rights, what 
were his duties to his neighbour the plaintiff. As to this, 
numerous authorities were given by both sides ; all of these 
within my reach I have looked at and read. I am bound, 
however, by Hyland and Fletcher,1 which is the guiding au­
thority in England for the principle, that while a person 
is using his land in a natural wav he is not bound to exer­
cise extraordinary precautions and is entitled to rely on his 
neighbour, also, using his land in a natural way. Yet, if a 
farmer uses his land otherwise, he is bound to take extra­
ordinary precautions to prevent damage to others. In the 
Fletcher v. Hyland Case,1 Ixml ('ranworth lays down this

* “ The Judicature Ordinance,” 1893, s. 102 ; corresponding to 
O. 1898, c. 21. s. 109.
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Judgment. 

Richardson, J,

Statement.

rule: “If a person brings or accumulates on his land any­
thing which if it should escape may cause damage to his 
neighbour, lie is responsible, however careful he may have 
been, and whatever precautions he may have taken to pre­
vent the damage.”

Here, fire was not naturally on defendant’s land, it was 
brought and placed there by him. He knew the conditions 
of the country and the risks of fire escaping when winds are 
known to spring up suddenly, still he had the right to use 
fire on his own land, but. in my judgment, he was bound to 
see it did not, under any circumstances, escape on plaintiff’s 
land, his neighbour’s farm. His conduct, as given by him­
self, when he saw fire smoldering on the 11th, not looking 
at it on the 12th, except from his house, fifty' rods distant, 
or even looking at all early on the 13th, raises with me the 
presumption of carelessness which is negligence and an utter 
absence of such precautions as he was bound to take, and 
plaintiff’s loss, as 1 have found, was occasioned by defend­
ant’s want of proper precaution. I must hold defendant 
liable.

As 1 find carelessness, it is not necessary to consider if 
the Imperial Act pleaded is in force in the North-West 
Territories.

Judgment for plaintiff.

HAMILTON v. BJ AIWA SON.
Promissory note—Assignment—Plaintiff's right to sue.

The étalement of claim was based on an alleged promissory note 
made by defendant, payable to the order of one Bertrand and 
assigned to the plaintiff. The defendant denied such assignment. 
The evidence disclosed that the alleged assignment was not written 
on the note, but on a separate piece of paper, and purported to 
assign a “ promissory note.”

Held, that the assignment, not being written on the note, was invalid 
and had : and that, assuming the instrument sued on not to be a 
promissory note, the assignment was invalid and bad, as it did 
not contain apt words as required by R. O. 1888, c. 50.

[Wetmore, J., June 11, 1896.

Action by assignee of an alleged promissory note against 
the maker.

Argument. D. H. Cole, for plaintiff.
F. F. Forbes, for defendant.
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Wetmobb, J. :—The alleged assignment is made by the Judgment, 
payee, but is not written on the note, but on a separate piece 
of paper, and purports to assign to the plaintiff all the 
payee’s “right, title and interest in a certain promisosry 
note made by E. Rjarnason in my favour and dated Decem­
ber 3rd, 1894, for the sum of $50.” There is no other ref­
erence to the note. It is claimed that as the defendant is 
sued as a maker of a note I must treat it as a note, and, if 
so, this assignment not being written on the note, and the 
note being payable to order, the assignment is bad under 
The Bills of Exchange Act, 1890. Promissory notes are 

exempted from the operation of Ordinance cap. 50 of The Re­
vised OrdinancesJ respecting choses in action, by sec. 6 there­
of. Tinder see. 31, sub-sec. 3, and sec 32, sub-sec. 1, par. 
fa), and sec. 88 of The Bills of Exchange Act, 1890, this 
assignment is bad, not being written on the note', and see 
By!es on Bills (14th ed.) 171.

It seems to me that the plaintiff is on the horns of a 
dilemma and has no title to the document sued on under 
any aspect one may view it. It was set up that the instru­
ment sued on was not a promissory note. It is not necessary 
to decide that question. But, assuming that it is not a 
promissory note, the alleged assignment is bad because it 
professes to assign a promissory note, and, consequently, if 
this instrument is not a promissory note there are not apt 
words in the alleged transfer to pass it under the Ordinance 
I have referred to. In either aspect of this question the 
plaintiff must fail.

Judgment for defendant with costs.

MORRISON v. MORRISON.

Practice—Writ of summons—Endorsement of service—Default judg­
ment—Setting aside.

The English Rule requiring endorsement of service is incorporated 
with the Judicature Ordinance of 1803.

Where the defendant made affidavit that he had not been served 
personally, but that the writ had been served on his wife, and no 
affidavit of the wife was produced in corroboration, an application 
to set the service aside was refused.

tRicnABnsoN, J., June IS, 1896.
1R. O. 1888, c. 50 : “ An Ordinance respecting choses in action."
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Statement.

Argument.

Judgment.

This was an application to set aside a judgment signed 
in default of appearance. The grounds of the application 
are set forth in the judgment.

//. A. Robson, for the motion.
J. Record, Q.C., contra.

The defendant here applies to have the judgment by 
default entered in this suit against him and anv subsequent 
proceedings set aside. The grounds upon which his appli­
cation is made are :—

1. That there Mas not personal service upon him of the 
writ of summons, and,

2. That there was not endorsed upon the original writ 
of summons a memorandum of the day of the week and 
month upon which the service was (if at all) affected.

The material upon which the application is based 
consists :—

1. An affidavit of tire defendant denying personal service.
2. An affidavit explaining the delay from April 11th to 

May 4th, 1896, in making the application.
d. The writ itself and the proceedings in the clerk’s 

office.
On the hearing, May 9th, 1896, the application was re­

sisted and an affidavit of Mr. Smith, plaintiff’s advocate, 
read, which merely alleges that on the 18th or 19th of 
March last, the defendant called at his office and offered 
$60 in settlement of plaintiff’s claim sued for, which, being 
refused, the defendant asked for two or three days further 
time to enter an appearance, which was given up to the 
?3rd March; that on the 25th March, Mr. Smith called on 
Mr. Dickson, who the defendant had told the former was 
his (defendant’s) advocate, and asking Mr. Dickson if he 
had entered an appearance, received an answer in the nega­
tive coupled with a statement that he, Mr. Smith, had bet­
ter go on and enter judgment.

At this stage, Mr. Ifohson asked that the matter stand 
to allow defendant to put in affidavit in reply, and particu­
larly one of defendant’s wife, upon whom it was alleged in
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defendant's affidavit, the service of the writ had lieen, as she Judgment, 
had informed defendant, made. Richardson,J.

1 took time to consider such application, and have arrived 
at the conclusion that to receive defendant’s wife’s affidavit 
in support of his own, on the original application, would not 
he proper, as it would not he in answer to any portion of 
Mr. Smith’s affidavit, who does not deny the fact stated hv 
defendant in his affidavit, but as Mr. Smith alleges facts as 
occurring at an interview with defendant in his office, and, 
subsequently, with Mr. Dickson as representing defendant, 
and as these allegations may, if not met, have some hear­
ing upon that branch of the application in which non-per- 
.sonal service is complained of, T thought the opportunity 
should he afforded defendant, of meeting or explaining away 
the same as he may he advised, and enlarged the motion.

On the resumption of the case on May 23rd, 1896, an 
affidavit of the Mr. Dickson referred to in Mr. Smith’s 
affidavit was produced in which that gentleman’s version of 
the interview, as given by the former, is, in part, contra­
dicted. Tt does not, however, in my judgment, have any 
hearing upon the question of the service, which stands thus:
A formal affidavit by John Boyd of personal service, merely 
ami simply denied by the defendant by his affidavit which, 
as it indicates another person whom he understood bad hep~ 
served and as there was no corroboration of defendant’s 
statements by the person said to have been served or any 
facts supporting it, that alternative of the application for 
setting aside the service because the writ was not personally 
served cannot be conceded.

As regards the other alternative, that is, for having the 
judgment set aside because upon the original writ of sum- - 
nions a memo, of the day of the week and month the service 
was made was not endorsed, this involves the determina­
tion as to whether or not Marginal Buie E. 62, is incor­
porated with the Judicature Ordinance}. Section 556 of 
this Ordinance enacts that: “Subject to (that is, unless 
specially provided for by) this Ordinance, the procedure 
and practice existing at the time of the coming into force 
of this Ordinance (January 1st, 1894), shall, as nearly as 
may be, be held to be incorporated herewith.”

* The Judicature Ordinance of 1893.
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Judgment. Then section 567 enacts that the forms contained in the 
Richardson,J. appendix shall be used in and for the purposes of the clerk’s 

office, with such variations as the circumstances may require 
and as to all other matters the forms used in the “ Admin­
istration of Civil Justice in England, with such variations 
as will make them respectively applicable to proceedings in 
the Supreme Court of the Territories, whether in banc or 
otherwise, may be used.”

Now there is in the Judicature Ordinance,* sec. 295, 
which follows in words, English Buie 1020 : “ Affidavits of 
service shall state when, where and how and by whom such 
service was effected.”

There is in the Judicature Ordinance1 no special provi­
sion relating to the service of original writs of summons2. 
But such existed in England by English Rule 62 in force 
January 1st, 1894, which directed that “the person serving 
a writ of summons shall, within three days at most after 
such service, endorse on the writ, the day of the month and 
week of the service thereof, otherwise the plaintiff shall nut 
he at liberty, in case of non-appearance, to proceed by de­
fault, and every affidavit of service of such writ shall men­
tion the day on which such endorsement was made.” Then, 
English Rule 102, from which our section 80 is taken, pro­
vides that “ when any defendant fails to appear to a writ 
of summons and the plaintiff is desirous of proceeding upon 
default of appearance he shall, before taking such proceed­
ing upon default, file the original writ . . . with an
affidavit of service.”

And under this Rule, the official form to be used in the 
administration of justice in England (see Annual Practice 
and Chancery Forms) is prescribed; consequently, as no form 
is contained in the appendix to the Judicature Ordinance/ 
the form prescribed for use in England is the one to be used, 
T opine, in this Court, and as in the Judicature Ordinance1 
no special provision is made regulating the proceeding to be 
followed upon or after service of the writ of summons, 
which there is in England by English Rule 62, I am bound

* Subsequently, Ordinance No. fi of 1897 was passed by s. 1, 
s.-s. 10. of which it was provided that indorsement of service should 
be unnecessary, but that the writ and statement of claim should be 
marked ns exhibits to the affidavit of service.—T. D. B.
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to hold that that rule is incorporated with the Judicature 
Ordinance1 as is also the form of affidavit T have referred to.

In this case the original writ on the files contains no 
such endorsement as is required by section 62. Therefore, 
by that Rule the plaintiff was not at liberty, in fact was for­
bidden in as plain language as could be used to exercise 
the limited powers authorized for signing a judgment by a 
plaintiff on default of appearance as he did. Signing the 
judgment was, as stated by Russell, L.J., in Smurthuaite 
v. Hannoya, a proceeding in a suit not authorized by the 
law and the Rules applicable to procedure and was more 
than an irregularity.

The judgment signed was as Exeter, L.J.. states in 
Hughes v. Justin* wrong. The defendant is entitled, fol­
lowing .1 nlahg v. Pretorius,B to have it set aside, ex débita 
justifia’.

Summons made absolute with Costs.

OWEN v. TINNING (1).
Practice—Pleadings—Untrue allegations of fart—Striking out. 

Untrue allegations in a statement of defence will be struck out only 
when an abuse of the process of the Court has been clearly and 
unmistakeably established.

[Richardson, J., June 20. 1896. 
This was an application by summons in Chambers to 

strike out certain paragraphs in the statement of defence 
on the ground that such allegations were shewn to be un­
true by the depositions of the defendant taken on his ex­
amination for discovery. The motion was argued before 
Richardson, .1., on June 11th, 1806, who reserved judg­
ment.

T. ('. Johnstone, for the plaintiff, cited: Nutt v. Rush'; 
McMaster v. Beattie2; Richley v. Proone\

.V. Mackenzie, for the defendant:—The application is 
made too late, the cause having been at issue since May

*03 L. J. Q. R. 737- (1894) A. C. 494 : ft R. 2)0 ; 71 L. T. 157: 
43 W. R. 113: 7 Asp. M. <’. 48G.

4 ( 1804) 1 U. R. 007: 03 L. J. Q. R. 417; 70 L. T. 305; 42 W. R. 
339; 10 Times Rep. 201.
4s. *20 Q. R. I). 704 : 57 L. J. Q. R. 287: 58 L. T. 071: 30 W. R.

* 4 Ex. 490 ; 7 I». à L. 192 ; 19 L. J Ex. 54.
*« I». R. 102.
4 1 H. ft C 286.

VOL. III. T. L. REPTS.—20

Judgment. 

Wetmore, J.

Statement.

Argument.
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Argument. 14tli, 189(5. Application to strike out cannot be granted 
unless made promptly. He referred to Odgers on Plead­
ings, and cited Cross v. Howe*; Saunders v. Jones6; Parker 
v. IbbotsonAttorney-General v. L. tV N. IT. Railway Co.1; 
Boater v. Holder*.

Judgment. Richardson, J. :—By Chamber summons before me, the 
plaintiff sought to have paragraphs 1 and 2 of the statement 
of defence struck out because, by examination of the de­
fendant for discovery, these were shewn, it was alleged, to 
he untrue.

To this on the hearing, Mr. Mackenzie, for the defend­
ant. raised the technical objection that isasmuch as the 
cause was at issue on the 14th of May, 1896, and as by the 
authorities given in the Annual Practice, it has been held, 
as a general rule, that an application to strike out must be 
made promptly after pleading, the application should be 
dismissed.

The application, however, is not one of an ordinary na­
ture, but one which, if it can be upheld, is to be made with 
reasonable promptness and may be made at any time be­
fore the cause is set down for trial, namely, to have an 

• abuse of the process of the Court removed, and the defend­
ant’s technical objection cannot prevail. I think the plain­
tiff has lieen, under the circumstances, reasonably prompt.

What the plaintiff seeks is, that, because by the examin­
ation before the clerk it is disclosed that the paragraphs in 
question (which are simply traverses of the plaintiff’s con­
tention in his statement of claim that he was hired by the 
defendant for a year) are untrue in fact, such paragraphs 
should be struck out. Upon this T am referred to Nutt v. 
Rush,1 MdM aster v. Beattie.2 and the Annual Practice.

In both the above named cases the actions were upon 
promissory notes ; in the former there was an affidavit of 
the plaintiff not only verifying the indebtedness created, and 
that it was due and unpaid as alleged, hut that the plea put in

•62 L. J. Ch. 342; 3 R. 218.
*47 L. J. Ch. 440. 7 C. T>. 435 ; 37 L. T. 769; 26 W. R. 226.
•27 L. .1. <\ I». 236 ; 4 <\ R N. S. 346.
' (18021 3 Ch. 277»; 62 L. J. Ch. 271: 2 R. 84 ; 62 L. T. 810.
•54 L. T. 208.
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was false and a sham which was unanswered in any way by 
the defendant. In the other ease the defendant was ex­
amined and then swore that the note he was sued on was 
unpaid (the plea was payment before action) and that the 
defence was entered for time merely. In the English case1 

the defendant did not dispute the plaintiff's contention as 
to the falsity of the defence, and in the other case, the de­
fendant distinctly admitted it. In both cases the defences 
were held embarrassing and abuses.

In McMaster v. Beattie,2 it was the Master who dealt 
with the application. In another case, Turner v. Neal9, 
disposed of by the same Master shortly after, he refused an 
order to strike out the defendant’s plea. The application 
was based on an examination of the defendant. In this case 
the Master gives as his reason for the refusal of the order, 
that because “although there can be little doubt that the 
plea was false, it involved a point which required evidence 
for its establishment in addition to the defendant’s admis­
sions, and no matter how clear the case might be, he had 
no power to strike out the plea unless the defendant, in a 
proceeding of the Court, admitted its falsity.” In this 
case it is true the defendant states that the contract be­
tween the plaintiff and himself was effected “by letter,” and 
letters are put in and identified, but he not only makes no 
admissions of falsity, but distinctly states that the defend­
ant had not a yearly engagement.

The authorities, as I comprehend them, only warrant 
striking out, in such instances, an extraordinary proceed­
ing when an abuse of the process of the Court is clearly and 
unmistakably established, which is not the case here.

Application dismissed.

HAMILTON v. BECK.

Practice—Taxation of coûte—Witneuu feet—Review.

A party attending Court as witness in more than one cause is never­
theless entitled to full fees in each cause.

[Wetmore, J., July 10. 1896.

Review by the defendant of the taxation of witness fees 
'■y the clerk. The judgment sufficiently sets forth the facts.

.1 udgment. 

Richardson,J.

Statement.
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Argument. The plaintiff in person.
F. L. Owillinij for defendant.

Judgment. Wetmore, J. :—This is a review of taxation of costs.
The cause was tried at Yorkton in May last, and resulted 
in a judgment for the plaintiff. The plaintiff was a neces­
sary and material witness on his own behalf. He travelled 
from Moosomin, his place of residence, for the purpose of 
giving his testimony in the cause, a distance of 100 miles. 
The plaintiff was also a witness in another cause tried at 
the same sittings, hut was not aware when he left Moo­
somin that he would be required as a witness in such other 
cause. The plaintiff was also a party plaintiff in a suit 
tried at a sittings of the Court held at Saltcoats a couple 
of days after the Yorkton sittings. As a matter of fact. 
Saltcoats would be passed by the plaintiff on his way re­
turning from Yorkton to Moosomin. The clerk allowed the 
plaintiff his full mileage and attendance sufficient to cover 
his time in going to, attending at and returning from such 
Court for the purposes of the trial of this cause only. It 
is claimed that this was erroneous—that the defendant is 
only liable for a proportionate part thereof and that they 
should be divided proportionately in this cause and such 
other causes, and 1 Archbold Queen's Bench Practice (14th 
ed.) 175, was relied on. I think the rule in England as to 
allowance of witness fees is different from what it is here. 
In England the amount to he allowed witnesses is in the 
discretion of the taxing master1. In this country the tax­
ing officer has no discretion, he must allow the fees pre­
scribed hv the Ordinances, in suits under the ordinary prac­
tice as prescribed by The Judicature Ordinance2, section 
53?, and the tariff appended to that Ordinance, and in cases 
under the small debt procedure prescribed by Ordinance 
No. 5 of 1894, section 48, and the tariff appended thereto. 
The rule in England as laid down in Archbold, that, u if the 
witnesses attend in one cause only, they will he entitled to 
the full allowance—if they attend in more than one cause 
they will he entitled to a proportionate part in each cause

1 Archbold Quccn'n Bench 1‘racticc. p. Tir» ; Ordor LXV., Rule 1 
Nub-Rule 9

Ordinance No. G of 18!>3.
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only,” seems to have been embodied in directions given to Judgment, 
the master in H. & T. 1853. See Archbold Queen’s Bench Wetmore, J. 
Practice, 715, notes (z) and (a). The question then arises 
whether those directions quoad such witnesses arc embodied 
in the practice here by virtue of section 556 of The Judica­
ture Ordinance.2 I am of opinion that they are not, because 
they are inconsistent with the provisions of the two Ordin­
ances, and the tariff which I have cited and which fix the 
amount of fees to he allowed. In the Court in which I 
practised when at the bar the fees of witnesses were fixed by 
statute in the same way that they are here, and it was always 
considered that these fees were fees to which the witness was 
entitled in each cause no matter how many causes there 
were at the same sittings in which he attended ; just as the 
fee for attendance on the part of the advocate was a fee in 
each cause. The question came up in that Court for deci­
sion in Chapman v. The Providence Washington Ins. Co A 
These two cases were entered for trial at the Charlotte cir­
cuit and were postponed on application of the defendants 
on the terms of payment of the costs of the day. On the 
taxation of these costs the clerk allowed full costs in each 
ease for the attendance of the plaintiff and one Smith, one 
of his witnesses. The Court held that this was correct. See 
Murray v. Williston4.

Taxation affirmed.

CALMER v. M1EKLEJOHN AND UNION BANK, 
Garnishee.

Attachment of debts—Garnishee paying into Court—Various courses 
open to a garnishee considered.

A tinrnishee who pays money into Court must pay in the amount of 
his whole indebtedness to the defendant. The form of judgment 
and execution against a garnishee who does not admit the amount 
of his liability is to levy the debt due from the garnishee to the 
principal debtor or so much thereof as will satisfy the judgment 
against the principal debtor.

[Wetmore, J., July 29, 1H9G.

' S. (\ New Brunswick. 3 P. & B. 496.
* S. C. N. Bruns.. 1 Allen 492.
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Statement. Trial of the liability of garnishees.
The facts sufficiently appear in the judgment. 

Argument. j} jj Coje> for plaintiff.
F. L. Gwillim, for garnishee.
No one for defendant.

Judgment. Wetmore, J. :—The Union Hank being garnisheed en­
tered an appearance and filed a dispute, among other things 
denying liability to the defendant, and also alleging that 
the only way they were indebted to the defendant is under a 
trust account. The garnishees subsequently paid into Court 
$40 to cover the debt and costs, and stated they were will­
ing to abide the order of the Court as to whether the monies 
were garnishable. In taking this course the garnishees 
abandoned their denial of liability, and as they did so be­
fore the plaintiff made any application, lie was not preju­
diced. Under section 371 of The Judicature Ordinance', 
1 fixed a time and place to try the question of the liability 
of the garnishees, and whether the monies paid into Court 
by the garnishees is trust money or not. This order having 
been duly served on the defendant, he failed to appear at 
the time and place appointed. The advocates for the plain­
tiff and the garnishee appeared, however, and the advocate 
for the plaintiff set up that the amount of money paid into 
Court by the garnishees was not sufficient to pay the debt 
and costs, that the garnishee owed the defendant more than 
$40 under the same circumstances that they owed that sum. 
and that the whole amount was attachable for the purpose 
of satisfying the judgment debt and costs, including, 1 
think, the costs of the garnishee proceedings. This conten­
tion is correct on its face. That is, ‘prima facie, if $40 of this 
money is attachable, the whole of it is attachable, and what 
ever amount is attachable it is so far as it will extend at­
tachable for the whole amount of the judgment debt and 
costs, including the costs of the garnishee proceedings. These 
latter costs are under the provisions of sec. 376 of the Or­
dinance prima facie liable to be added to the judgment. 
Under no circumstances can an order tie made against a 
garnishee until after judgment against the principal debtor.

' Ord. No. C» of 1803.
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If the debt is garnisheed before judgment, an order against 
the garnishee is suspended until such judgment by sec. 3fi8 
of the Ordinance1. A garnishee who is indebted to a prin­
cipal debtor and served with a garnishee summons may take 
several courses; he may do nothing, and then, when judg­
ment is recovered against the principal debtor, an order will 
he made against the garnishee for judgment and execution 
to levy the debt, due from him to the principal debtor, or 
so much of it as will satisfy the judgment against the prin­
cipal debtor, and this latter judgment would usually include 
the garnishee costs. Or, and perhaps it might he the moat 
prudent course to take, unless the garnishee owes the princi­
pal debtor a sum larger than any posabile judgment that 
may he obtained against the principal debtor, the garnishee 
might file a statement admitting the amount of his liability 
and denying and further liability. Tn that case, unless the 
primary creditor chooses to set up that the liability is 
greater, no order can be made for judgment against the 
garnishee in a greater amount than he so admits. Or the 
garnishee can pay the amount of bis indebtedness to the 
principal debtor into Court; but if he takes this course he 
must pay the whole amount of such indebtedness into Court 
In- cannot pay part of it in. There is just the important 
difference between sec. 370 of the Ordinance1 and Orner 
XLV., Rule 3, of the English Rules, from which that sec­
tion* is in part taken. Under the English Rules the gar­
nishee, if he pays into Court, can pay in an amount equal 
to the judgment or order. Under the section of the Ordin­
ance he must, if he pays into Court, pay in the amount due 
from him to the debtor. And the money so paid into Court 
will, of course, be subject to the order of the Court, and the 
Court, no doubt, would apply it, when the proper time arose, 
to the primary creditor’s judgment, unless the garnishee, 
or someone, suggested that the money l>elonged to a third 
person or was trust money. l ooking at the dispute note 
filed by the garnishee herein, I would assume that they 
hold more monies of the principal debtor than $40 in the 
same way that they held that. At any rate, the plaintiff 
avers that they do. The garnishees have suggested that this 
money is trust money. T consider that that question is dis-

.ludgnu-

XVetiiKirt

* Section 370 wns subsequently amended.—T. D. It.
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posed of, as at the return of the order referred to, no per­
son has appeared to substantiate that it is trust money. I 
assume, therefore, that it is not. But, unless the bank 
admits a larger indebtedness and pays the same into Court, 
1 must institute an inquiry to ascertain what the whole 
amount of the hank's indebtedness to the principal debtor 
at the time of the service of the garnishee summons was.

Order accordingly.

OWEN v. TINNING (2).
\fut1rr and serrant—Contract of hiring—Letter8—Evidence.

Where a contract is to be made out by an offer on one side and an 
acceptance on tlie other, such acceptance to be binding must be 
unequivocal.

IRieuAHhSON. J., Aug. 8, 1896.

This was an action for alleged wrongful dismissal. The 
facts sufficiently appear in the judgment.

T. ('. Johnstone, for the plaintiff.
.V. Mackenzie, for the defendant.

The following cases were referred to on the argument : 
Gibson v. Barton1; Re Ahem wan Iron Works v. Wickens2; 
Appleby v. Johnston2 : Honey wan v. Marry at*; Tow ne v. 
Campbell*: Jones v. Mills*; McPherson v. Norris1 ; Burnet 
v. Hope*: Brans v. Roe"; Hyde v. Wrench10: Lilley v. El- 
win11 ; Ridgeway v. Hungerford Market Co.12; Beeston v. 
Col Iyer12 ; Bash v. Meriden Britannia Co.1*.

' L. It. 10 Q. It. 320: 44 G J. M. C. 81 ; 31 L. T. 306; 23 W. R.
858.

1 L. It I Ch. 101; 20 L. T. 80: 17 \V. It. 211.
*(1874i L It. 0 <’. T. 1 58 ; tub. nom. Johnston v. Appleby, 

43 !.. .1. (C.P.t 146; 30 !.. T 261: 22 W. It. 515.
* 21 Heav. 14: 3 W. It. 502. affirmed 6 II. !.. f. 112; 10 E. R 

1236 : 26 I. ,1. Ch. 610: 4 dur. (N.S.i 17.
A (1847i 3 C. H. 021 : 16 I, J. <’ I*. 104.
" ( 1861) 10 <’. It. (N.S.i 788: 31 L. J. C. V. 66: « Jur. (NJU 

387: 58 .1 IV 273
713 IT. C. Q. It 472 
•0 O. It in.
• (1872 • L. It. 7 C. I*. 138: 26 L. T. 70.
10 3 itenv 3.34 : 4 Jur. 1106.
" 11 (j. It. 742: 17 L. .1. (). It. 132: 12 Jur. 623.
"3 A. & E. 171 ; 4 N. & M. 707 ; 1 11. A W. 244; 4 L. J K. B 

157.
"4 Bing. 300 ; 2 C. & I». 607: 12 Moore (f\P.t 552 ; 5 L. J. 

(0.8.1 C. V. 180; 20 It. It. 576.
M 8 A. It. 680.
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Richardson, .1. :—It appears from Mr. Balfour’s letter JadRi»»»»* 

of August 8th, 1895 (it being admitted that Mr. Balfour 
was acting for defendant), that the plaintiff had advertised 
for a position as manager of a general store, and this being 
so. that Mr. Balfour’s client, that is, the defendant, desired 
to hear from plaintiff on the subject.

In response lo this, the plaintiff, on August 10th, 1895, 
writes Mr. Balfour a letter in which, after detailing his 
qualifications, etc., he says :—

“ Please give your client to understand that I want a 
permanent position as manager, which is to include all the 
duties pertaining to such an office. I shall want a year's 
engagement at least at $1,200 a year, salary payable weekly, 
if convenient to my employer. ... I trust we shall be 
able to come to terms. 1 can be at the service of vour client 
at any time, a few days' notice being given to me before­
hand. Waiting your reply. I remain.”

On August 15th, 1895, the plaintiff again writes Mr.
Balfour:—

“If your client has not decided already against my ap­
plication, and should desire an interview before doing so, 
no doubt hut that mutual arrangements could be made with 
that end in view. ... It has just occurred to me that 
possibly your client does all the buying himself, and merely 
needs a manager for store and office, in which case he will 
doubtless think my price too high. Tf this be so and he 
assumes the duty of buying and will make me an offer, or 
ask me for another offer, I shall be pleased to write you 
again, but if, as 1 just thought, I was to act as buyer as 
well, then my price remains. . . . Trusting you will
favour me with a reply at your earliest convenience, unless 
mv application still means a probable engagement."

Plaintiff’s offer, as I construe the above two letters, is:
By the first that he would, if accepted by defendant as such, 
serve him as general manager of his business for at least 
one year, at and for the yearly salary of $1,200, payable 
weekly if convenient to defendant : and by the second : If the 
defendant did not require a general manager which included 
buying, but only for store and office, then the price quoted 
was too high, and if the defendant did the buying, then if
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.Judgment, defendant would make plaintiff an offer or ask the plain- 
ivlmrdxon,J. tiff for another offer, lie, the plaintiff, would write again.

Put shorter:—
Plaintiff offered his services as defendant’s manager for 

a year at $1,200. If less than full manager required, then 
as manager for store and office the price quoted was too 
high and defendant was requested to make plaintiff an offer 
or that plaintiff should he asked for another offer.

Matters stood in this condition until September lltli, 
1895, when defendant wrote plaintiff:—

“If you care to accept a position in my store at a salary 
of $75 per month, you can come at once. Your duties 
would lie to take charge of the dry goods, also assist in buy­
ing—of course your future would depend entirely upon your­
self.”

As I interpret the meaning of this correspondence, the 
defendant did not require either a manager for his whole 
business or even a manager for his store and office; but de­
siring some one to take charge of the dry goods part of his 
store and to assist in buying, he offered plaintiff this posi­
tion at $75 per month.

This, I am bound to hold, is not an acceptance of plain­
tiff's proposal, but an independent, distinct proposal eman­
ating from defendant to plaintiff to engage him by the 
month at $75 per month.

Before actually entering into defendant’s service, plain­
tiff wrote defendant:—

“Sept. 12th, 1895 (Thursday).
“Yours of the 11th instant to hand. Tn reply would 

say that T am ready to go to you just as soon as you give 
me the assurance that the position T am to fill is such a 
one as T have already, in a former letter, told you T was in 
search of. What length of time will you give me an engage­
ment ?... If your offer is based upon my require­
ments as stated in my advertisement in Free Press, and 
upon the details of my former letter, I think $1,000 is little 
enough. ... If you will write me more fully by return 
mail and tell me how many hands you employ, if your reply 
is satisfactory, T can be with you on Monday morning's 
train. Trusting we can arrange matters to our mutual
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satisfaction, and hoping to hear from you by return mail, •'uclginwit.
] am, etc.” RiohardHon, J.

To this letter defendant made no reply. It would, in 
the natural course of the mail, have reached the defendant 
on 13th September, Friday, and ,if promptly answered, de­
fendant’s reply might have reached plaintiff on 14th Sep­
tember. But, instead of waiting for the requested reply 
from the defendant, on the 14th of September, Saturday, 
defendant received a telegram from the plaintiff worded:
“ Shall come Saturday or will you write me agaiji ?” This 
is answered Monday, the 16th of September, when defendant 
sends this telegram to plaintiff : “ I would like you to come 
at once.”

On September 18th, plaintiff arrived, and at once en­
tered defendant’s employ, and, until his discharge, 31st 
March, 1896, performed the services defined by defendant’s 
letter of September 11th, 1895, and was paid at the rate of 
$75 per month.

On both sides it was asserted that whatever contract of 
hiring yearly or monthly there was between plaintiff and 
defendant, it was to he construed from the correspondence 
1 have referred to.

T have already determined that defendant's letter of 
September 11th, could not he construed into an acceptance 
of either of plaintiff’s proposals made in August, and that 
this letter of September 11th, 1895. contained a counter 
proposal from defendant to plaintiff which T feel bound to 
hold from plaintiff’s subsequent conduct is the one under 
which plaintiff entered defendant’s services. And, having 
construed this as a monthly hiring, and, as in<ny judgment, 
sufficient notice for its determination has been given bv de­
fendant to plaintiff, plaintiff’s action fails. It is, therefore, 
not necessary T should consider the other branch of the case 
relating to dismissal for cause. But should the Court above 
me determine T have erred in my construction of the corres­
pondence, it will make the proper adjudication which, un­
der those circumstances, T should have made.

.Action dismissed with costs.
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< .’ANTE LON, Appellant, v. TRUSTEES OF LORLIE 
SCHOOL DISTRICT, Respondent.

WATSON, Appellant, v. TRUSTEES OF LORLIE 
SCHOOL DISTRICT’, Respondent.

Isncsnment and taxation—Appeal—Pre-emption—Occupancy. 
Any net of ordinary ownership, however slight, performed by the 

holder of a pre-emption entry upon his pre-emption, eonstitutes sueh 
person the occupant thereof so ns to render him liable to assess-

Such occupancy will continue, without any interruption, ns a con­
structive occupancy, so long ns the right of entry lasts.

[Wetmore, J., Aug. 11. 1896.

These were appeals by one A. Cantelon and one H. B. 
Watson against the assessment of their respective pre-emp­
tions by tlie trustees of Lorlie School District number 338 
of the North-West Territories, under the provisions of The 
School Ordinance.2

Wetmore, .1.:—These appeals came on to be heard be­
fore me at Wolseley at the same time, and the same ques­
tion is involved in each appeal. The appellants arc home­
steaders, who obtained pre-emption entries under The Do­
minion Lands Ad1 No grants have been issued to either of 
these gentlemen. They were assessed in respect of their 
pre-emptions, and against this assessment they have ap­
pealed. They are living on their homesteads, and I, there­
fore, assume that they obtained their homestead and pre­
emption entries in the regular way, and I also assume, as 
there is no evidence to the contrary, that their homestead 
entries have not been forfeited or cancelled, and it follows 
that their pre-emption entries have not been forfeited or 
cancelled. These appellants have used their pre-emptions 
but very slightly. Mr. Watson has occasionally cut hay on 
his, the same as he does on other Government land. Mr. 
Cantelon got hay on his before the school district was 
formed, not since, and they have not used these lands in 
any other manner. The question is whether these appel­
lants are occupants of these pre-emptions and so liable to 
be assessed in respect thereof bv virtue of The School Or­
dinance.2 Section 103 of the Ordinance provides that “ All

1 it. s. c. ixs«j. c. 54.
"Ordinance No. 22 of 1802.
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real . . . property situated within the limits of any Judgment,
school district . . . shall he liable to taxation,” subject Wetmore, J.
to certain specified exemptions. Among these exemptions 
is included, by clause 2 of that section : “ All property held 
by Her Majesty,” but by clause 3 of that section, where any 
property so held by Her Majesty “ is occupied by any per­
son otherwise than in an official capacity, the occupant shall 
he assessed in respect thereof.”

Sub-section 3 of section 32 of The Dominion Lands Act, 
provides that “ The entry for a homestead and for its at­
tached pre-emption, if any, shall entitle the recipient to 
take, occupy and cultivate the land entered for, and to hold 
possession of the same to the exclusion of any other person 
or persons whomsoever and to bring and maintain actions- 
for trespass committed on the said lands.” I am of opinion, 
under this sub-section, that if a person having a pre-em­
ption entry enters on his pre-emption and does an act there­
on such as an owner of the land would ordinarily do, no 
matter how slight such act may be, such person becomes the 
occupant of such pre-emption, and such occupancy will con­
tinue as constructive occupancy until the right of entry is 
cancelled or forfeited or the party releases his right to the 
Crown. In these cases these parties, by going on their pre­
emptions and cutting hay, did do such an act with respect 
to these lands as an owner thereof would ordinarily do, 
and they are, therefore, in the eyes of the law, the occu­
pants thereof, and liable to be assessed in respect thereof.
The fact that Mr. Cantelon has not so used his pre-emption 
since the school district was formed, does not affect the 
question. His occupancy having once commenced continues, 
in the eye of the law, until cancelled, forfeited or re­
leased. A person once becoming an occupant of laud of 
this description cannot shuffle it on and off like an old coat, 
i therefore affirm the assessment and dismiss these appeals, 
with costs to the respondents.

I decline to decide whether a person who has never used 
his pre-emption is liable to assessment. Any opinion I 
might give on this point would be entirely extra judicial, 
ns the question is not raised under the evidence.

Appeals dismissed with costs.
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HARRIS v. HARRIS (2).

Husband and icife—Alimony—Ordinance Xo. of 18951—Practice— 
Solicitor — fycgal cruelty—Costs—Jurisdiction — Evidence — 
Applicability of the Matrimonial Causes Act, 1857 (Imp.)' con-

(1) The practice existing in England in the (*ourt for Divorce and 
Matrimonial Causes is not applicable to the Northwest Terri­

en ) The Ordinance * confers jurisdiction to grant alimony ns an in­
dependent relief, notwithstanding that in England such relief 
could have been obtained only ns incidental to a decree for 
judicial separation or for the dissolution of the marriage, or for 
restitution of conjugal rights.

<Ii) In considering the question of legal cruelty, the station in life 
of the parties must be borne in mind.

(41 A wife is entitled to her costs of an unsuccessful suit for alimony, 
unless she has separate means out ->f which t-> pay them, <>r 
unless her solicitor has been guilty of misconduct in countenancing 
improper litigation or takes oppressive and unnecessary steps in 
promoting the case.

[Wetmore, J., Ocf. 1, 1896.

This was an action for alimony by a wife against her 
husband, tried before Wetmore, J., without a jury.

11'. White, Q.C., for plaintiff.
D\. II. Cole, for defendant.

Wetmore, J. :—This is an action brought by a wife against 
her husband, under Ordinance No. 14 of 1895,1 for alimony. 
It is claimed on behalf of the defendant that this Court has 
no jurisdiction, the Ordinance being ultra vires the Legisla­
tive Assembly. There is nothing in this objection : the right 
to legislate is expressly declared by The Dominion Statute 
57-58 Vic. cap. (1894), cap. 17, sec. 20. It is also claimed 
that the procedure is wrong; that the plaintiff ought to have 
applied by petition as provided by The Imperial “ Matrix- 
monial Causes Act, 1852.”2I am also of opinion that there 
is nothing in this objection. In enacting this Ordinance, the 
Legislature did not confer on this Court jurisdiction to

1 “ The Supreme Court . . . shall have jurisdiction to grant 
alimony to any wife who would be entitled to alimony by the law 
of England, or to any wife who would he entitled by the law of 
England to a divorce and to alimony ns incident thereto, or to any 
wife whose husband lives separate from her without any sufficient 
cause and under circumstances which would entitle her by the law 
of England to a decree for restitution of conjugal rights ...”

■20 A L-1 Vi-. I Imp I «- SB. F. 17.
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entertain suits for restitution of conjugal rights or for judic- Jaugment, 
ial separation, and sec. 17 of The Imperial Act prescribed Wetmore, .1 
the practice with respect to such suits. Neither did the 
Legislature make the practice in “ the Court for Divorce and 
Matrimonial Causes ” in England applicable here. It simply 
conferred on this Court jurisdiction to grant alimony in the 
cases therein mentioned. And such relief must be sought 
for and obtained in the same manner that any other relief 
which such Court has jurisdiction to grant must be sought 
for and obtained, namely, under the practice prescribed by 
“ The Judicature Ordinance

The plaintiff herein seeks the relief prayed for on the 
grounds of cruelty, desertion and adultery. The Ordinance 
provides that alimony may be granted in the following classes 
of cases:

1st. To any wife who would be entitled to alimony by the 
law of England.

2nd. To any wife who would be entitled by the law of 
England to a divorce and to alimony as incidental thereto.

3rd. To any wife whose husband lives separate from her 
without any sufficient cause and under circumstances which 
would entitle her by the law of England to a decree for 
restitution of conjugal rights.

1 am not clear as to what meaning is to be attached to the 
word “ divorce ” as used in the Ordinance, that is whether 
it is limited to a divorce from the bond of matrimony, or 
whether it also embraces what was formerly known in Eng­
land as a divorce a mensa et thoro. A divorce a. mensa et 
thoro seems to have been done away with by sec. 7 of The 
Matrimonial Causes Act, 1857* and what is called a judi­
cial separation substituted therefor. I must say, however, 
that I am under the impression that before the passing of 
that Act the terms “ a divorce a mensa et thoro ” and “ a 
judicial separation ” were commonly in use as meaning the 
same thing. If the word “ divorce ” in the Ordinance is to 
he limited to a divorce from the bond of matrimony, a ques­
tion might possibly be raised whether this Court has juris­
diction to entertain a suit for alimony in cases coming with­
in the first class above specified. Giving the word this 
limited meaning, I would have little difficulty in holding
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that the jurisdiction was confined to cases coming within 
. the last two clauses. As to cases coming within the third 

class the Ordinance is very clear. As to cases coming within the 
second class, all that would be necessary to determine would 
he: first, would the wife be entitled to a divorce from the bond 
of matrimony, or, in other words, to a dissolution of the 
marriage, under the English law? And, if she would, are 
the circumstances of such a character that the Court, in its 
discretion, would grant her alimony under sec. 32 of The 
Matrimonial Causes Art, 1857?2 Both of these questions 
being answered in the affirmative this Court would grant 
the relief under the Ordinance. The difficulty which pre­
sents itself in cases coming within the first class is that 
by the law of England alimony is only granted as incidental 
to some other proceeding, such as a decree for a judicial 
separation or for a dissolution of the marriage (2 Bishop 
on Marriage and Divorce (6th ed.) sec. 351). This was prac­
tically the case before The Matrimonial Causes Act, 1857,2 
was passed : only before the Act was passed the decree in 
one case was for "a divorce a mensa et thoro” and it is now 
for “ a judicial separation.” In the other case it was for 
“a divorce a vinculo matrimonii,” it is now for “ a dissolu­
tion of the marriage.” But as this Court has no jurisdic­
tion to entertain a suit for a judicial separation or for a dis­
solution of the marriage or for restitution of conjugal rights, 
it might he urged that the wife would not be entitled to 
permament alimony under cases coming within the first 
class, because bv the law of England she would not be entitled 
to it until it was found that sbe was entitled to a decree 
for a judicial separation or for a dissolution of the marriage, 
and tlien only as incidental to such decree. This difficulty 
evidently struck Blake, Chancellor, in Severn v. Severn:' 
However, I am of opinion, that the jurisdiction to grant 
alimony as an independent relief having been exercised in 
Ontario for so many years under an Act, quite as ambigu­
ous in its language conferring the jurisdiction as that of 
the Ordinance in question, it was the intention of the Ivegis 
lature to confer on this Court the jurisdiction to grant ali­
mony as an independent relief in cases where it may find 
that the wife would have been entitled to the relief as inci-

•3 fir. 431.
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dental to a decree made in England provided a suit had Judgment 
been instituted there on the same state of facts. It is, Wetmw, J. 
therefore, not necessary for the purposes of this case to de­
cide in what sense the word “ divorce ” is used in the Or­
dinance.

In order to entitle the plaintiff to the relief claimed I 
must find, under the evidence, that if she and the defend­
ant resided within the jurisdiction of the Court for Divorce 
and Matrimonial Causes in England, she would he entitled 
to a decree for a judicial separation or for a dissolution of 
the marriage, or for restitution of conjugal rights by reason 
of the defendant living separate from her.

Under The Matrimonial Causes Act. 1857,2 a decree of 
judicial separation “ may be obtained ... on the 
ground of adultery or cruelty or desertion without cause 
for two years and upwards ” (secs. 7 and 16 of Act), and a 
decree for dissolution of the marriage may be obtained by 
a wife on the grounds of “ adultery coupled with such 
cruelty as without adultery would have entitled her to a 
divorce a mensa et thoro or of adultery coupled with deser­
tion without reasonable excuse for two years or upwards.”
(Sec. 27 of the Act.) It is unnecessary to refer to the other 
grounds on which a dissolution may he decreed against a 
husband because the evidence does not support them or are 
they alleged in the pleading. Under sec. 2? of the Act in 
suits for judicial separation or restitution of conjugal rights 
the Court shall “ give relief on principles and rules . . .
as on which the Ecclesiastical Courts have heretofore acted 
and given relief,” but subject to the provisions of such 
Act and the rules and orders made thereunder.

I will endeavour, in the first place, to determine whether 
under the evidence, the plaintiff would be entitled, under 
the law of England, to a decree for judicial separation on 
the ground of cruelty. 1 am free to confess that I have 
had very great difficulty in satisfying my mind as to the 
true facts in this case. The parties immediately concerned, 
and some of their immediate relatives, and some of the 
other witnesses, did not impress me with their truthfulness.
Xnd the difficulty that I have experienced is that of coming 
to a correct conclusion from a mass of exaggeration, and, 
in some instances, of downright untruth fulness. The par- 

VOL. HI. T. L. REPTS.—27
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Wntmore, .Î.
tics were married in Ontario in Mardi, 1856, and lived there 
until 1882, when they came to this country. They had a 
large family, the result of the marriage. The plaintiff al­
leges, in her pleadings, and l>y her evidence, that their mar­
ried life has been unhappy for many years, that the defend­
ant is a person of jealous disposition, that by his jealous 
disposition be made her life uncomfortable, and frequently 
struck her, before they came to this country, and struck her 
on several occasions since they arrived here, and that he 
accused her of being too free with other men. Her evidence 
does not go the length of establishing that lie accused her 
of having improper connection with these men, but rather 
of being too free with them. The defendant does not deny 
that he intimated to her, by his manner and otherwise, that 
she allowed too much freedom to other men. On the con­
trary he practically insisted in his testimony that he did 
so. But he utterly denied that he ever struck her in his 
life. The occasions on which the defendant struck her in 
Ontario arc not particularized in the statement of claim, 
and the evidence with respect to them is of the most general 
character. I have no means of arriving at any conclusions 
as to the circumstances under which the blows were given, 
if given at all. I am of opinion, however, that if given 
they could not have been of a very serious character, be­
cause had they been, they would, I assume, have been par­
ticularized in the statement of claim, and more especially 
referred to in her evidence than they were. Morever, ac­
cording to the plaintiff's testimony, the defendant’s course 
of ill-treatment commenced about four years after their mar­
riage. that would he in I860. But from that time down to 
1882, or, for twenty-two years, they lived together in what 
is now the province of Ontario, where, under the law of that 
province or of the province of Upper Canada, site might 
have obtained the relief which she is now seeking in this 
ease, but there is no evidence that she ever applied for it. I 
assume that she did not. The acts of cruelty particularized 
in the statement of claim, and with respect to which the 
plaintiff gave testimony, are in the order of time as fol­
lows :—

In January, 1881, as she was going to bed, the defend­
ant pushed her off the bed.
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In June, 1884. he struck her on the neck with his fist. Judgment.
In June, 1887, he struck her on the eye with his fist and Wetmore, J. 

attempted to expel her from his house. There was also 
some testimony given that lie struck lier in February, 1885, 
hut as this blow is not particularized in the statement of 
claim, as the plaintiff did not consider it of sufficient im­
portance to refer to it in her examination in chief and it 
was only brought out from lier on her cross-examination, 
as no evidence was given of the character of the blow or 
the circumstances under which it was given, 1 assume that 
it could not have been of a very serious character.

There is another circumstance to ..which I must refer.
The defendant made an entry for bis homestead, which is 
situated about half a mile from Moosomin. ITe went to 
Birtle and made this entry, according to his testimony, in 
January, 1884, according to the plaintiff in January, 1883 
However, the year is immaterial. According to the testi­
mony of the plaintiff ami her two sons, the day after the 
defendant returned from making this entry, and after they 
had had their dinner, the plaintiff proposed to her child­
ren that they should hurry up and get the dishes washed 
and go out and see their new home, whereupon the defend­
ant threatened to blow the brains out of the first one that 
would put his foot on the place. The defendant denies that 
he ever threatened his wife or children. If any such threat 
was used, T am of opinion that nobody took it seriously, 
because I find that one of the boys was, subsequently, out 
there helping to put up some of the buildings on it. Rut 
I am of opinion that no such threat was used. In the first 
place, it seems to me so unlikely that without any cause or 
provocation whatever lie would have made such a threat. It 
is true that on a subsequent occasion he ordered one of the 
sons, who w'as driving with him out to this farm, to go 
home, but this was in the summer of 1884, and after the 
unpleasantness to which 1 will hereafter refer had com­
menced. Knowing what this country is in the winter time, 
in January, it seems to me very unlikely that people, espe­
cially females, would seriously propose in the way suggested 
going to inspect a farm v'^hout trails on it, and without 
buildings on it, and entirely unoccupied (T assume, in the 
absence of evidence to the contrary, that the defendant had
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Judgment. not occupied this property before lie made his entry). Wliat 
Wetmure, J. would there be to see at that time of the year with the snow 

covering the ground? I will now proceed to scmtinize the 
testimony respecting the alleged acts of cruelty specially 
mentioned in the statement of claim and particularly re­
ferred to in the testimony given by the plaintiff and on her 
behalf. 1 will, however, first state that I find, as a matter 
of fact, that the defendant was a person of a jealous dispo­
sition. It is also important to bear in mind the fact that 
these parties are not persons of high education or of refined 
habits, in fact, they are quite the contrary. The first of 
these acts in point of time was the occasion when the de­
fendant is alleged to have pushed the plaintiff off the bed. 
According to the plaintiff’s testimony this occurrence hap­
pened in this way: one William Galbraith, who is a son-in- 
law of these parties, was working at the house putting up a 
partition between the dining-room and bed-room. Some of 
the boarders were going away early the following morning 
and required their breakfast before they started, and the 
plaintiff stayed up later than the rest to sweep up the shav­
ings that were made at the dining-room table. When she 
went to bed, and while sitting on the bed taking off her 
shoes, the defendant, who had previously retired, pushed 
her off the bed with such violence that she would have fal­
len if she had not saved herself by a chair which was there, 
he at the same time saving: “Damn you, are you coming 
into bed with me after being up all night with Billy Gal­
braith. ” It does not appear how he pushed her, whether 
it was with his hands or his feet, but it was a push, not a 
blow. Now, assuming this to be true, it strikes my mind 
as the most reprehensible of the alleged three acts of vio­
lence with which I am now dealing. If it did occur it was 
entirely the outcome of the defendant’s jealous disposition. 
But the evidence discloses no reason whatever for being 
jealous of Galbraith, and it would seem absurd to imagine, 
without any evidence to establish it, that any cause for 
jealousy could be given by a woman in respect of her son- 
in-law. The result of this act was that the plaintiff left 
the defendant’s bed, refused to sleep with him and has 
never slept with him since. That the plaintiff did, about 
this time, cease to occupy the same bed with the defendant
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is admitted by both parties, but the defendant gives a very Judgment, 
different account of the circumstances under which the Wetmore,J. 
plaintiff so ceased to sleep with him : at present, however,
1 prefer dealing with this case in the light of the plaintiff's 
testimony than of that of the defendant. But I think I 
am not very far astray when I express the opinion that 
this refusal of hers to sleep with him went a long way to 
render more acute any unpleasantness which may have pre­
viously existed. 1 am more impressed with this when I con­
sider the jealous disposition of the defendant.

The other two alleged acts of cruelty to which I am now 
referring, if perpetrated at all, were not, in my opinion, the 
result of deliberate, systematic cruelty, but were blows given 
in scrimmages in which the plaintiff was taking an active 
part. On the first of these occasions the defendant, accord­
ing to the plaintiff's own testimony, was endeavouring to 
put his son James out of her bed-room. And, it seems to 
me, that if he ordered James to go out of the room and he 
did not obey, the father had, strictly, the right to put him 
out. However, the plaintiff interfered to prevent him, and 
caught hold of James and threw her arms about him, and 
in the course of the scrimmage got a blow, so she says. On 
the other occasion, according to her testimony, Martin, a 
son-in-law, came to the house between eight and nine 
o’clock in the evening, the defendant also being there. The 
plaintiff took it into her head that Martin had come there 
to assist her husband to put her out of the house. Why 
she arrived at that conclusion I cannot conceive, because 
there is not a particle of evidence to justify her in doing 
so. Tt is true that Robert Lynes swore that the defendant 
told the plaintiff to get out of the house, but that was at a 
later stage of the transaction. The plaintiff, however, 
opened the proceedings by asking Martin what he was do­
ing there at that hour of the night, and informed him it 
was time for all decent persons to be at home who had a 
home to go to. Tt would not occur to me that between eight 
and nine o’clock on the 30th June was an unseemly hour 
for a man to be outside his own home. However, on her 
saying this Martin made a step towards her, as she says, to 
catch hold of her and drag her out of the house. Why she 
reached that conclusion T do not know, it does not appear ;
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Wet more, J.
but she immediately attempted to throw a dish of dirty 
water in his face, and then the scrimmage commenced. 
And I can read very plainly between the lines that there 
was a pretty general row all around. This did not come 
out all at once, hut it came out hit hv bit. The plaintiff 
says she got a blow from her husband, and it appears Mar­
tin struck some member of the famliy, and T have no doubt 
that Robert I Ali es struck the defendant, and, as Phillip 
Currie, one of the witnesses, states, “ it was a kind of a 
mixed up affair.” I will have occasion to refer to this 
transaction again, but for the purposes of the branch of the 
case I am now considering, it is not necessary, at present, 
to refer to it at any greater length. 1 do not wish to be 
understood ns finding, ns a matter of fact, that, the defend­
ant struck the plaintiff or used personal violence to her at 
all, or, if he did, that they were of the serious character 
represented, I make no finding in that respect at all. 1 do 
not consider it necessary. All I can say is that the testi­
mony of Mary Montgomery and Thomas Rice induces me 
to have very grave doubts on the subject. For the purpose 
of this branch of the case I will assume that the violence 
in the North-West Territories was of the character and 
consequence stated by the plaintiff, hut with the colouring 
I have put on it shelled out of the whole testimony in the 
case. The question is. does this constitute legal cruelty so 
ns to justify a decree for a judicial separation by the law of 
England? In considering this it is important that we 
should hear in mind the station in life of the parties. Sir 
John Nicholl is quoted in the text of 1 Bishop an Marriage 
and Divorce, sec. 741, ns using the following language in 
Westmeath v. Westmeath* : “ What must be the extent of 
injury or what will reasonably excite the apprehension will 
depend upon the circumstances of each case. So, likewise, 
what may aggravate the character of ill-treatment must be 
deduced from various considerations, in some degree from 
the station of the parties ... a blow between parties 
in the lower conditions and in the higher stations of life 
hears a very different aspect. Among the lower classes, 
blows sometimes pass between married couples who, in the 
main, are very happy and have no desire to part ; amidst

4 2 Hy. Ecclesiastical Rupp. 1: 2 Ilngg. Rupp. L. 72.
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very coarse habits such incidents occur almost as freely as 
rude or reproachful words : a word and a blow go together.” 
1 will make no comment on these remarks hevond quoting 
them, and stating that they only influence my mind in as­
sisting me to arrive at the question of fact as to what effect 
these alleged acts of cruelty had on the mind of the plain­
tiff. It is very difficult to lay down a hard and fast rule 
as to what constitutes legal cruelty, and I will not attempt 
to do so. In Milford v. Milfuni,4(1 the Judge Ordinary is 
reported as follows: ‘‘The essential features of cruelty 
are familiar. There must be actual violence of such 
a character as to endanger personal health or safety; or 
there must be the reasonable apprehension of it. The Court, 
as Lord Stovell once said, has never been driven off this 
ground. . . . The ground of the Court’s interference
is the wife's safety and the impossibility of her fulfilling 
the iluties of matrimony in a state of dread.” It is not es­
sential. however, that there should be personal violence. In 
Kelly v. Kellys it was held that if force, whether physical 
or moral, is systematically exerted to compel the submission 
of a wife “to such a degree and during such a length of 
lime as to break down her health and render serious malady 
imminent,” although there be no actual physical violence 
such as would justify a decree, it is legal cruelty and entitles 
her to a judicial separation (and see 1 Bishop on Marriage 
and Divorce, sec. 733). In Betliune v. Bethunen, the facts 
relied on to establish the charge of cruelty consisted of a 
long course of systematic neglect and insult. The husband 
refused to allow the wife to occupy the same room with him 
or to go out with him. He was frequently absent and re­
fused to give any account of his absences; he told her he 
hated her presence, and frequently used violent language 
and threatened to leave her if she did not do as he wished. 
Her health rapidly failed during her married life, and in 
the opinion of her medical attendants her husband’s con­
duct and the mental distress and anxiety caused by her 
marital relations generally accounted fully for the serious

*'/ 37 L. J. P. & M. 77: affirming. Ml L. J. P. & M. 30; L. R„ 
1 P. & M. 205: 15 L. T. 302; 15 XV. R. 310.

eL R 2 P. & M. 31. 50 : 30 L. J. p. & M. 28 : 22 I* T. 308; 
18 W. R. 767.

•<1801» P. 205 : 63 L. T. 250 ; 60 L. J. P. & M. 18.

.Illtlglllfllt.

Wetmure, •!.



TERRITORIES LAW REPORTS. [VOL.42(>

Judgment, condition in which they found her. The Court held that 
Wetmoiv, J. this constituted legal cruelty. These are the latest cases I 

can find on the question of what constitutes legal cruelty 
It will be observed that when the force is not physical it is 
an essential ingredient that it must he of such a character 
as to seriously affect the wife’s health. As before intimated, 
the evidence does, not satisfy me that the defendant struck 
the plaintiff in Ontario, or in the Territories in 1885. The 
whole case, so far as the physical violence is concerned, is 
narrowed down to the acts of violence set out in the state­
ment of claim ; as before stated, the first of these acts was 
merely a push, it was not of a character to endanger the 
personal health or safety. As a rule one violent act is not 
sufficient to warrant a decree. In Smallwood v. Smallwood1 y 
Sir Cresswell Cress well is reported as follows : “ That the 
conduct of the defendant was unwarrantable is true, but 
I have examined the cases referred to and find in each of 
them not merely one violent act committed under excite­
ment and not producing any considerable injury to the per­
son, but repeated acts furnishing such evidence of savitia 
as warranted the Court in concluding that the wife could 
not cohabit in safety with such a husband and was there­
fore entitled to the protection of the Court.” (1 Bishop on 
Marriage and Divorce, sec. 746 . As to the two other acts 
of violence—no doubt wrong—for it is wrong for a man to 
strike a woman, but at the same time they were committed 
under special circumstances and not, to my mind, of a char­
acter to endanger the wife’s personal health and safety: nor 
was there any reasonable apprehension on her part that his 
conduct would be such as to endanger her health or safety, 
because the state of affairs that brought that about would 
not ordinarily be likely to occur again. Lord Stovoll, in 
Evans v. Evans,H cited in 1 Bishop on Marriage and Di­
vorce, sec. 717, note, laying down the law as to the causes 
for divorce, states that “ they must be grave and weighty 
and such as shew an absolute impossibility that the duties 
of the married life can be discharged.” As a matter of 
fact T find in the first place that the plaintiff did not re­

's Sw. & Tr. 307: 31 L. J. P. k M. 3: 8 Jur. (N.S.t 63: 5 
li. T. 324 ; 10 W. K. or>.

•1 Hngg. Con. C. 35 (17001.
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fuse to sleep with the defendant on the ground that she 
apprehended or feared physical violence from him, but be- 
oause she resented the imputation made on her, and pos­
sibly not without reason, interpreted it to be an imputa­
tion on her chastity. I do not believe, as a matter of fact, 
that she was in the slightest degree in fear or dread of him 
by reason of the alleged violence. The act of leaving his 
bed was not the act of a woman in fear or dread. Nor was 
that of resisting him when he attempted to put James out 
of the room. Nor was her conduct, at the time of the row 
on the 30th June, 1887. On one occasion the defendant 
attempted to take possession of one of the barns on the 
place where the plaintiff resided and twice, at least, put 
locks on this barn. The plaintiff on every occasion broke 
them off. All this, to my mind, shews anything but fear 
or dread. As to the imputation made against her of any 
alleged force other than cruelty, there is no evidence what­
ever that it affected her health in the slightest degree. Lord 
Stovell in Evans v. Evans8, before referred to, gives an ad­
mirable exposition as to the legal duties of husbands and 
wives to bear with each other’s foibles and faults and in­
equalities of temper. 1 am therefore of opinion that the 
plaintiff has failed to establish a right to relief on the 
ground of cruelty. Then, as to the alleged desertion. Prior 
to this the plaintiff and defendant kept a hoarding-house 
and stable in Moosomin, the plaintiff managing the board­
ing-house, the defendant the stables. He had entered for 
a homestead, as before stated, and that would very natur­
ally take him away from the town residence to perform his 
homestead duties. As before stated, in 1884, the plaintiff 
refused to sleep with him. After this, trouble commenced 
to arise between them about one Kennedy, who was a 
hoarder at the house. The defendant became jealous of 
Kennedy: whether he had cause for being jealous T am not 
prepared to say. He ordered Kennedy out of the house, 
who refused to go, and he evidently was encouraged to re­
main by the plaintiff. Now 1 think the defendant was 
master of the house and had a clear right to say who should 
he there as a boarder, and who not, and when he expressed 
such a strong desire as he did that Kennedy should leave it 
was the wife’s duty to see that such wish was carried out,

Judgment.

Wet inure, J.
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Judgment, and not to cross it. On the 16th February, 1885, in conse-
Wetmore, J. (jiiencv of some quarrel about Kennedy he removed his sleep­

ing and some otlier furniture to his homestead and took up 
his abode there. But from time to time he came to the place 
in town where his wife was, and on some occasions remained 
there all night. But he does not seem to have been very 
cordially received : on these occasions he is met with cold 
looks, the wife continues her refusal to sleep with him, 
Kennedy is allowed to remain there and he has frequent 
altercations with him. and one or two personal encounters, 
in all of which his wife and sons clearly take the part of 
Kennedy against him. There is one indication that down to 
.‘loth June, 1887, lie did not intend ]>ernmnently to absent 
himself from his wife, because on the 28th of that month, 
according to the evidence of his son Thomas J., observing 
that they had been fixing up the stable, he said : “ I see you 
are fixing up the stable. Now 1 will fix it up better when T 
come hack.” This rather kindly remark is met by Thomas 
John leaving the stable and going to the house and watching 
him from there. Why he watched him I cannot say. It 
only serves to shew the feeling he had towards his father. 
On the 30th June again, while in the house and before any 
disturbance had occurred or anything to indicate that one 
would occur, this same Thomas John went out to interview 
a magistrate to see what he was to do with him. Why? 
This appears very much to me ns if some person other than 
the defendant was getting ready for a row. And shortly 
after this that row before referred to commenced, when 
Martin was present, and the plaintiff says she got a blow on 
the eye. I am satisfied, in the light of Rice’s testimony, that 
the attempt on that occasion was on the part of the plaintiff 
to eject the defendant from the house, not of the defendant 
to eject her. I find as a matter of fact that she did not 
want him there and desired to get rid of him. It is true 
that the defendant then left and never went back to 
her or to the house, but 1 find as a matter of fact that this 
was exactly in accordance with her wishes. In fact on 
cross-examination, she admitted that she did not want him 
there. The plaintiff has never requested him to return. 
Under these circumstances 1 cannot hold that there was 
desertion on his part without cause so as to warrant a de-
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cree for judicial separation at the plaintiff's instance. Nor Judgment, 
can I hold under the Ordinance that he lived separate from Wetmore, J. 
her without any sufficient cause- Tn fact I have very grave 
doubts whether the defendant, if the parties were residing 
in England, might not he in a position to maintain a suit 
against the plaintiff for a judicial separation on the ground 
of her desertion. This suit also fails on the ground of 
desertion. This disposes of the plaintiff’s right to relief 
on the ground of the defendant’s cruelty or desertion. It 
only remains to consider whether she is entitled to relief on 
the ground of the defendant’s adultery, because, under the 
law of England, she would he entitled to a judicial separa­
tion on the ground of the husband’s adultery, and. whatever 
may he the law in the United States, 1 incline to think that 
it would afford no defence bv way of recrimination that the 
wife had been guilty of any misconduct short of her own 
adultery. (See Otway v. Otway. 13 Proh. Div. 141). It 
would seem that her cruelty would he no answer. On the 
same principle I conceive that her desertion or refusing 
to sleep with her husband would be no answer. The testi­
mony to support this charge of adultery on the part of the 
defendant is that of Agnes Clendenning. the alleged 
particeps crimini*. Frederick Williams, Peter Shields and 
his wife. Margaret Shields. The alleged acts of adultery, 
and they are several, are stated to have commenced in June.
1891, and to have continued through the spring and summer 
of 1892. Agnes Clendenning swears positively to these 
adulteries and states all the circumstances, and that they 
were committed at Harris’ house, on what is called the 
Moosomin Farm. Clendenning is the only witness who 
testifies directly to these acts of adultery. The other wit­
nesses were called merely by wav of corroboration. Shields 
and his wife lived between where Harris resided and where 
Clendenning resided with her father. Williams was hired 
with Shields. There was a path which led from Clenden- 
ning’s house past Shield’s to Harris’, and a person going 
from Harris’ house to Moosomin might go by that path, 
although it was not the usual route to take. Their testi­
mony is in substance as follows : William on one occasion 
saw Agnes Clendenning go to Harris’ house, but he did not 
see her go into the house, and lie frequently saw her going
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Judgment. jn the direction of Harris’ house, but never saw her going 
Wet more, J. in, and on one occasion he saw Harris going in the direction 

of Clendenning’s house, and lie says that at the time he saw 
all this Harris was living at this house on his farm. Peter 
Shields saw Agnes Clendenning go into Harris’ house, com­
mencing in June. 1891. He saw her several times go into 
the house, but never recollects of seeing her come out; he 
several times saw her going in and coming from the direction 
of the house. He also saw Harris on several occasions going 
to Olendennings. This was in 1891 and in 1892, after 
Harris returned from Ontario. On one occasion he saw 
Harris in Clendenning's house. He swore that at the time 
these events happened Harris was living at his house and 
saw him about there. He does not. however, state that he 
saw Harris about the house on the occasions that the girl 
went over there, or that he ever saw them together at the 
house. He also swore that on one occasion when this girl 
came from Harris’ she showed him $5. Margaret Shields 
also saw her going over to Harris’ house and going in both 
in 1891 and 1892, and saw Harris going in the direction of 
Clendenning's house, but she only saw him and the girl 
together on one occasion, when they came from the direction 
of Harris’ house going towards Clendenning’s. And she on 
one occasion saw Harris in Clendenning’s house. Shields also 
swore that he knew that Agnes did work for Harris. He did 
not state the nature of the work. She also worked for
Shields. Harris denied that he ever had connection with 
her. If the case rests here 1 would have no hesitation what­
ever in holding that the charge of adultery was not proved. 
The girl Clendenning is evidently a loose character. By her 
own admission she, before she came to this country, had had 
connection with another man. and part of the very time she 
alleges she was having connection with the defendant she 
was having connection with Martin and Beattie, two of the 
defendant’s tenants, who were living on this very place of 
Harris. She was utterly shameless in the matter ; she in­
formed Shields and Mrs. Shields and Dan Shields of her 
liason with Harris, and shewed Shields money which she 
claimed was the reward of her prostitution with Harris. 
This was done as if she took pride in her disgraceful conduct. 
Her manner in the witness box was rather of one who was
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testifying to something she felt proud of. I ought not to Judgment, 
receive the testimony of such a character to prove another Wetmore.J, 
person guilty of an immoral act of this sort unless corrobo­
rated. It would be against authority to do so: Ginger v.
Ginger," and Aldrirh v. Aldrich.'" But there is another 
reason why I should lie cautious how I gave credit to this 
witness. At the time of the trial she was undergoing a 
sentence of imprisonment for arson in burning a house of 
tliis very defendant. And I happen to know, because she 
was tried and sentenced by me for this offence. Harris was 
instrumental in getting her convicted. On the trial of this 
ease for alimony she at one time admitted she was guilty 
of the arson, but she subsequently stated that she set fire to 
the house accidentally. I know that this is not true, and I 
cannot shut my eyes to what I actually know myself. That 
was the account she gave of the origin of the fire at the time 
it was discovered ; she said she supposed a spark had set fire 
to some hay that was there. It was proved by unimpeach­
able testimony that the fire when discovered was all inside 
the building; there was no trace of hay around the building, 
and the only stove in it, and the stove-pipes, were stone cold, 
so that it was impossible for the fire to have caught as she 
suggested. It seems to me, therefore, that this girl uncor­
roborated is utterly unworthy of credit. If this girl was 
working for Harris there was nothing suspicious in her going 
to Harris’ house, or his going to Clendenning’s or in that 
direction or lus accompanying her to her home. Were it not 
for one or two peculiarities of the defendant’s own testimony 
this branch of the ease would give me very little trouble, but 
he has certainly contradicted himself with respect to her in 
one or two particulars, and his evidence and that of Williams 
and the two Shields and John Thompson seem to be in some 
respects not altogether reconcilable. He swore that he 
“ never saw her at the Moosomin Farm in the, house in 1891.”
I cannot say, however, that this is a contradiction because 
none of these witnesses swore that they saw this girl in the 
house with Harris or that they saw Harris about at the very 
time they saw her go into this house. And according to 
Williams, supposing 1891 was the year he speaks of, he thinks

• (1866) L R. 1 P. 4 M. 37; 36 L. J. P. & M. 93.
”21 O. R. 447.
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Judgment, there were other persons then living in this house besides
NVetmure, J. Harris, because being over there on one occasion he heard 

voices in the house. Hut Harris swore that on one. occasion 
he loaned the girl Id cents lmt that was in 1892. and Beattie 
and Martin were then living there : he also swore that she 
never was at his place when Thompson was there, and never 
was there and had a talk with him when Thompson was 
there, in his examination before the clerk he swore that 
when she came to borrow the money he “ was not alone, John 
Thompson was present.” Now T" son was not there in 
1892 at all, he was there in 1891, and Thompson, who was 
called for the defendant, swore this girl was there on one 
occasion in 1891 talking to Harris; he does not, however, 
state that he gave her any money on that occasion, and he 
swears she was not in the house. Harris also swore before 
the clerk that he thought that was the only time he saw her 
at his place. He swore before me that between March and 
May, 1892, he saw her there three times. It must be borne 
in mind that at this time Martin and Beattie were living 
there. He also swore before the clerk that he was “ never 
in her house;” by that 1 assume he intended the house where 
she lived (her father’s). Before me he swore he “ only 
stopped in (f’lemlenning’s) twice,” and Mr. and Mrs. Shields 
both swear they saw him in 'there. He does not in express 
terms deny walking with the girl or that the girl was work­
ing for him. But it seems utterly inconsistent with his 
testimony that either of these things could have taken place. 
On the other hand, there are some matters in the testimony 
of Williams and the two Shields that struck me as peculiar. 
According to the testimony of Shields and his wife these 
circumstances they testify to commenced in 1891. Shields 
swears that Williams was working for him in 1891. T take 
that to mean that these circumstances he and his wife testify 
to took place the year Williams was working for him. Now 
Williams and the Shields testified before me on 15th 
January. 1896. and it would ap|K*ar that when he was work­
ing for Shields he was helping to stack ; Williams stated 
when he testified to me that he was 13 years old going on 14. 
He must have been in the fall of 1891 not quite nine years 
old. ] am at a loss to know what use a lad of that age could 
be at stacking. Williams also swore that he did not recollect

0
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the date on which the matters to which he was testifying 
occurred, but lie guessed “it was going on three years ago,” 
and that lie supposed he “ would then he about ten years of 
age.” This would make it 1892. is it possible that these 
people have made a mistake in their dates, and that the 
circumstances to which they testified took place in 1892, when 
this girl was having her liasons with Martin and Beattie? 
Because if this were so it would reconcile a good many 
circumstances with each other. Her frequent trips back­
wards and forwards could then be quite understood. On the 
whole I have arrived at the conclusion that the evidence 
does not satisfy me that the defendant was guilty of the 
adultery charged, and the burthen of proof is on the plain­
tiff. Notwithstanding the defendant’s contradictions, there 
is no corroborative testimony shewing that in one single 
instance the defendant was found in a compromising situa­
tion with this girl. The corroborative evidence merely 
shews that there was a possibility that he might have been in 
a position to have committed adultery with her. But there 
is not a particle of corroborative evidence that they were ever 
even seen together in the house where the adultery was 
alleged to have been committed. Since writing the pre­
ceding part of this judgment 1 have gone out to view the 
house where Shields lived at the time of the transactions to 
which he and his wife testified. Mrs. Shields testified, 
speaking of the Olendenning girl, “ I saw her go into Harris' 
house, J could see her from my own house.” and on cross- 
examination she swore, “ the bluff between our house and 
Harris’ is at the side, the bluff would not stop the view from 
our house to Harris’ house : we have two doors, hack and 
front.” Now, this is absolutely untrue. It is utterly im­
possible to see the Harris house from the Shields house, 
cither from the back door or the front door or from any part 
of the house. The bluff is right between and absolutely pre­
vents it, and the bluff is not the result of recent growth. It 
is quite a large bluff and in order to see the Harris house it 
would be necessary to go to the westward quite a distance, 
and much further still if one went to the eastward. The 
Harris house can be seen from the barn, but not from the 
house. That, I am satisfied, must have been the state of 
filings when the Shields lived there. This shakes my confl-

Judgment. 

Wet more, J
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Judgment. fjenve in Mrs. Shields’ testimony very materially. I there- 
Wetmore.J. fore, find the adultery not proved. This disposes of the 

merits of this rase. This suit must be dismissed.

The only remaining question is that of the costs. In Flower 
v. Flower,11 which was a suit for judicial separation on the 
ground of cruelty, it was held that the Court has power to 
disallow the wife’s costs of the hearing of a suit in which she 
has been unsuccessful, but it will only exercise that power 
in cases where the wife’s attorney has been guilty of some 
misconduct or has instituted the suit knowing that it was 
without reasonable ground. In Robertson v. Robertson,12 
Brett, L.J., is reported: “If the wife’s solicitor either know­
ingly promotes a case which it must be clear to anybody 
has not foundation at all, so that he is countenancing im­
proper litigation, or if he takes steps which are merely op­
pressive or obviously unnecessary, or if he crowds a case with 
absurd evidence, all those are reasons why if he so miscon­
ducts himself the costs of the wife should be disallowed in 
whole or in part.*’ And see Hall v. Hall.13 Unless the 
wife’s solicitor has been guilty of misconduct of the character 
specified above or the wife has separate means of her own out 
of which to pay her costs, the rule in England is to allow 
her her costs of an unsuccessful suit for a divorce or 
judicial separation or of an unsuccessful defence. The reason 
for the rule is that otherwise the wife would be defenceless; 
and T am of opinion that the rule is applicable in this 
country to suits for alimony. It was urged that in this 
case the wife had means of paying her costs, namely, out of 
the earnings of the boarding house in which she is living. 
There is no evidence that she had accumulated any means 
or that the earnings of the house are now more than suffi­
cient to provide her with the necessary means of support. In 
the absence of such evidence I cannot assume that they are 
move than sufficient for such purpose, and therefore that she 
has the means to pay her costs. Then, have her advocates 
been guilty of any misconduct of the character above speci­
fied so as to warrant me in refusing to order payment of

“L. R. 3 P. & M. 132; 42 L. J. P. & M. 43; 29 L. T. 253 ; 
21 W. It. 770.

“L. «. 0 P. I). 119; 51 L. J. P. 5: 46 L. T. 237 : 29 W. R. 880
" 18011 P. 302 : 00 L. J. P. 73 : 05 L. T. 200.
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her costs? Iu so far as that brandi of the case is concerned, 
which is based on cruelty and desertion, I am of opinion that 
it is utterly without foundation. In fact I am of opinion that 
the wife is the party in fault. But at the same time I am of 
the opinion that the advocates did not institute the proceed­
ings knowing that that branch of the case was without 
foundation. It is but fair to assume that until the trial they 
were only acquainted with the facts as presented by their 
client and as coloured by her and lienee believed that there 
were reasonable grounds for instituting the suit on the 
ground of cruelty and desertion. So far as the branch of the 
suit which is founded on the charge of adultery is concerned. 
I am of opinion that there were reasonable grounds for in­
stituting the suit; that is, the circumstances surrounding 
that branch of the case were of a character which reasonably 
called for an inquiry.

Correspondence with a view of obtaining a support for 
the plaintiff were opened by her advocates in November, 
1891. In answer to their letter then written the defendant 
offered to the advocates to make her an allowance if they 
could agree on the figures. This was never communicated 
to the plaintiff, nor does it appear that anv negotiations were 
entered into with a view to fixing the amount of such allow­
ance. If nothing further had transpired I would have no 
hesitation in refusing to allow the plaintiff’s costs. Because 
I think if a person situated as the defendant was shews a 
disposition to do what is fair, and the advocates, instead of 
meeting propositions as they ought to do, persist in dragging 
him through the annoyance and vexation of a trial in the 
belief that their costs are safe no matter what the result may 
he, I would have no hesitation in refusing them costs. But 
two years after this, in June 1894, nothing having been 
done, the plaintiff’s advocates again wrote demanding an 
allowance for her support, and this time the defendant 
answered in writing, but he then merely offered to take her 
hack to live with him, he did not offer to make her an allow­
ance. I assume, therefore, that he had abandoned that offer, 
and I also assume that in view of the reports that the de­
fendant had been guilty of adultery with the Clendenning 
girl and considering the plaintiff's testimony given on the 

vol. hi. t. l. hefts.—28

Judgment. 

Wetmure, J.
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Judgment t rial the advocates were of opinion that it was idle to submit
Wetmoiv, .1 any proposition to live with her husband to the plaintiff.

And, while 1 am of opinion that this proposition ought to 
have been submitted to the plaintiff, I have come to the 
conclusion that the omission to do so is not under the circum­
stances sufficient to justify me in refusing the costs. I may 
sav, however, that I reach this conclusion with very great 
regret, and simply because I consider that 1 am weighed 
down by authority to do so. I think this plaintiff has had 
very little to complain of. 1 am of opinion that she drove 
her husband (who, no doubt, was not without serious faults), 
out of his own house : she allowed her children to treat him 
with utter contempt and disrespect. On the other hand, he 
has never since, without any interference I may sav, allowed 
her the possession of his property and his means thereby of 
earning a comfortable living, out of which she was able 
not only to live hut to make valuable additions and altera­
tions to the property. He has never shewn any disposition 
to interfere with her in the enjoyment of this property. In 
view of the situation in life of these people I eannot con­
ceive that she ought to expect anything more. If the mat­
ter of these costs was between her and him I would not allow 
them, but it seems that decided cases will not permit me to 
refuse the costs, because it would be punishing the advocates.

This action will be dismissed. The defendant to pay the 
plaintiff's costs of this action to be taxed as between party 
and party. No witness fees will be allowed for the follow­
ing witnesses : the plaintiff, Thomas J. Harris, James Harris 
and William Moir. Nor shall any allowance be made for 
travel or attendance of any witnesses unless it is proved to 
the satisfaction of the clerk by affidavit that the fees for such 
travel and attendance were paid in cash before the date of 
delivering this judgment. Nor shall any allowance be made 
for disbursements unless they are disbursements for which 
the advocates are personally liable, or it is proved by affidavit 
that they have been actually paid liefore the date of this 
judgment.

Action dismissed; defendant to pay plaintiff’s coats.
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RUSSELL v. NESBITT Et Al.

Trespass—Fixture—What constitutes—Intention of parties.

Whether nn article not annexed to or fastened to the freehold is a 
fixture is entirely a matter of intention.

[Wetmobb, J„ Nov. 7, 1896.

This was an action for trespass. The plaintiff, in the year 
1892, erected a dwelling house on land In-longing to a joint 
stock company against which land there was a mortgage in 
the usual form. The plaintiff had no authority or permission 
from the company for so doing, but the directors of the com­
pany were aware of the fact ? was so building
the house there, and raised no objection to it. This building 
was not fastened to or let into the land, it merely rested on 
the surface and some of the soil was thrown up around it for 
the purpose of hanking it. The plaintiff did not place the 
building there with the intention of its remaining there per­
manently. On the 6th of October, 1894, the land was sold 
under the said mortgage, and purchased by the defendants. 
A short time previous to the sale, the plaintiff moved the 
house off the mortgaged land on to adjoining land, and after 
the sale the defendant took it and moved it back.

E. L. Elwood, for plaintiff.
T. C. Gordon, for defendant.

Wetmobe, J. :—According to the modern doctrine it is 
not necessary in all eases to constitute a fixture that the 
article should be annexed to or fastened to the freehold. The 
question is one of intention. A building may be placed on 
land merely resting on the surface of it, but if it is placed 
there with the intention of its remaining there permanently 
it will be considered a fixture, and part of the freehold ; and 
in considering the question, the character of the person plac­
ing it, whether owner of the land, or tenant or a stranger, 
forms an important element. See Doran v. Willard,1 and 
Fowler v. Fowler.2 The leading case governing those deci­
sions was Holland v. llodgson.8 On the other hand, if the

‘ 8. C. N. R. 1 Rug. 358.
‘S. C. N. H. 2 I*ug. 448.

°0 W(1R7O0O41 L J' C P 14<t: U R 7 c- P 328: 2(1 L. T. 709;
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JudglltMH . building is placed on the surface of the land with the view of
WVtinoiv, .1 . its being removed at a future time, or with the view that it 

may, if occasion arises, be removed at a future time, and ia 
placed there with either of those views, bv a person who is 
not the owner of the land, but a tenant or a stranger, and is 
not placed there with a view to permanency, the effect of 
those decisions is to establish that it is not a fixture. I accept 
the law as laid down by these cases. 1 find that the building 
in question was not a fixture, that it is a chattel. The mere 
fact of hanking the house did not, under the circumstances, 
constitute a fixture. And that the defendants are liable for a 
trespass in taking it as they did.

There will be judgment for the plaintiff for the value of 
the house and interest from the time of taking, say from No­
vember 1st, at six per cent.

Judgment for plaintiff.

Statement.

MA SSEY-H ARRIS CO. v. OTT.

Practice—Setting aside judgment—Irregularity—Time for appearance 
—Clerk.

Where the defendant, after the time limited for appearance, tendered 
to the clerk of the Court an appearance, and the plaintiff had 
previously tendered to the clerk the necessary papers for the entry 
of default judgment, but judgment had not been yet signed, and 
the clerk refused to accept the appearance and signed judgment, 
the judgment was set aside for irregularity.

[Wetmore, J., Nov. 13. 1890.

The time allowed for appearance having expired, the 
plaintiff’s advocate handed to the clerk of the Court on the 
street, before he opened his office, the necessary papers to sign 
final judgment: after the clerk reached his office, but before 
judgment had been actually entered, the defendant’s advocate 
tendered the clerk an appearance on behalf of the defendant. 
The clerk refused to accept the appearance on the ground that 
it was too late, and signed judgment. The defendant’s advo­
cate thereupon applied to set the judgment aside as irregular.

Argument. D. II. Cole, for defendant.
E. A. C. McLorg, for plaintiff.
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Wetmorb, .T. (after reciting the facts) :—The clerk having 
accepted the plaintiff’s papers and all parties having treated 
the office as open and the time as being office hours, I must 
assume, for the purposes of this case, that they were tendered 
to the clerk during office hours, and consequently that the 
appearance was also tendered to him during office hours. 
The question then simply comes down to this : whether the 
appearance having been tendered to the clerk before judg­
ment was signed, he should have accepted it, and, not having 
done so, whether the judgment is irregular. Under section 
71 of The Judicature Ordinance,' the defendant may appear 
at any time before the plaintiff has taken any further step in 
the cause after service of the writ of summons. In Ontario 
he may appear at any time before judgment. (Ontario Judi­
cature Act, 1881, Rule 61.)

In Harriet v. Andrews’ it was held, under the Ontario 
Practice, that an appearance was in time if filed while plaintiff 
is entering judgment so that it be not fully signed. And see 
Fralicl- v. Hoffman.* In Smith v. Logan,* the Court of 
Appeal reversing the judgment of the Divisional Court, held 
the appearance in time if tendered while the clerk was in the 
act of entering the judgment and before the stamps were 
affixed. Under these authorities, the only question here is, 
lead the plaintiff taken any further step before the appearance 
v as tendered ? The mere fact of making out a judgment roll 
M as not taking a further step. It is clear if the plaintiff had 
simply made out their judgment roll and papers after the 
ten days limited for appearance and had not tendered them to 
the clerk before the appearance was filed or tendered, the 
appearance would be in time. Handing a judgment roll to 
the clerk in the street is not taking a step in the cause, the 
clerk cannot conduct his business there. Fralick v. Hoffman,* 
before referred to, decides that, and I quite agree with that 
decision. It was contended that I had ruled, in Martin v. 
Price,* that preparing a judgment roll and handing it to the 
clerk was a step in the cause. I did not hold that. In that 
case I refused to consider the question of the alleged irregu-

1 Ordinance No. G of 1893.
’3 U. C. L J. 31.
* 1 Cham. Rep. 80.
• 17 P. R. 121. 219
6 Not reported.

43»

Judgment
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Judgment ]arj)y because the ground of the alleged irregularity was not
.. ....... re,.l. stated. The facts of that ease were very much the same as

in this ; the judgment papers and the appearance were ten­
dered simultaneously, and I expressed great doubts whether 
the judgment was regular. I am of opinion that in this case, 
the appearance having been tendered to the clerk the moment 
he entered his office, I must hold, under the circumstances, 
that it was tendered either before or simultaneously with the 
judgment papers, and therefore the clerk ought to have re­
ceived the appearance and not entered judgment. It was 
urged that this was not an irregularity because there was no 
patent irregularity on the face of the proceedings, and Devine 
v. McKenzie,* was cited for this proposition.

There was no irregularity in that case, the parties had 
agreed upon a further time within which the defence was to 
be entered, it was not entered at the time agreed on, on ac­
count of the illness of the defendant’s solicitor, and the plain­
tiff signed judgment. It was attempted to treat this as an 
irregularity, which it clearly was not. In the other cases I 
have cited the signing of the judgments were held to be 
irregular. I may say, if the plaintiff’s contention is correct, 
a person might make a false affidavit as to the time of serving 
a writ, swearing he served it four or five days before he actu­
ally did, the defendant might come within the ten days after 
actual service and find a judgment signed and be driven to 
swear to merits to set it aside, because according to the record, 
that is, according to the papers filed, the judgment would be 
regular on its face.

Judgment set aside with costs.

BYE IIS v. FERNDAIÆ SCHOOL DISTRICT.
Practice—1Security for routs—Temporary residence within the juris- 

diction—Cross-examination on affidavit—Intention of plaintiff to 
reside in the jurisdiction—Grounds upon which security for costs 
is granted—Delay.

A plaintiff who is temporarily resident within the jurisdiction may 
be required to give security for costs.

The reason why a litigant who is not resident within the jurisdiction, 
and who has no substantial means within the jurisdiction, may be 
called on to give security for costs now, is that if judgment be 
recovered against him, there is no means of enforcing examination 
for discovery.

[ Wetmorb, J., Dec. 26, 1896.
•i) Can. L. T. Occ. Notes 119.
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Application by defendant for security for costs. The 
plaintiff filed an affidavit in answer that he was residing 
within the jurisdiction, upon which affidavit he was cross- 
examined, from which it appeared that at most the plaintiff 
was only temporarily resident within the jurisdiction.

W. White, Q.C., for defendant.
E. A. C. McLorg, for plaintiff.

Wetmore, J. :—Since Rule ^fia or Order LXV. was 
formulated in England, a person temporarily resident in the 
jurisdiction there is required to give security. And I am of 
opinion that such rule is in force in the Territories. It is 
quite applicable to the conditions here. I am not satisfied, 
however, that the plaintiff can be said to be even temporarily 
resident in the Territories any more than a person merely 
passing through there on a visit could be said to be tempor­
arily resident. He may be on his homestead to-day and 
away to-morrow. However, assuming that it could be classed 
as a temporary residence under the rule before referred to, he 
will l>c required to give security. But there is another ground 
of opposing the order that developed on the cross-examination, 
and that is that he intends to permanently reside in the 
Territories and is making his plans to do so. If I thought 
that he was really honest in this intention, I would not make 
tlie order. But I do not think that he is honest in this inten­
tion, because if he is, I think with the time and opportunity he 
has had to do it he would have been able to do a great deal 
more than he has done with a view of carrying that object out. 
In fact he has practically done nothing in that direction. I 
cannot help but feel that the plaintiff is merely making a 
pretence with a view of escaping giving security, and that 
when this case is determined on the merits, if it goes against 
him. he will very speedily be found on the Manitoba side of 
the boundary line. 1 take it that the reason why a plaintiff, 
who is not a resident within the jurisdiction and who has no 
substantial means within the jurisdiction to satisfy a judg­
ment against him, may be called on to give security for costs, 
now is, that if judgment is recovered against him there is no 
means of enforcing an examination against him for discovery. 
Accordingly, in Orant v. Winchester,' “ A plaintiff out of the

Statement.

Argument.

Judgment.

'6 P. R. 44: 0 C. L. J. 103.
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Judgment. 

We tu lore, J

Statement.

Argument.

[VOL.

jurisdiction with no certain place of abode and having no 
property in (the jurisdiction) though stating on affidavit 
that she was only temporarily absent and intended to return 
was ordered to give security for costs, there being no circum­
stances fmm which the Court could reasonably infer that the 
intention to return would certainly be carried out.” So, in 
this case, 1 am not satisfied that the plaintiffs intention to 
reside in the Territories will be carried out.

There is nothing in the objection that the defendant has 
delayed too long in making this application. I have re­
peatedly ruled that delays will not affect the right to security 
unless it is apparent that the plaintiff lias been prejudiced by 
such delays. In this case the plaintiff need not be delayed. 
There is » time to furnish security and get to trial at the 
next Moosomin sittings. But anyway, if the plaintiff cannot 
manage that, the delay has been brought about by his opposing 
the summons for security and making a very unsatisfactory 
affidavit.

Order for security.

WKKTMAN v. OOMUXDSOX et al.

Partnership—Practice—Judgment—Retting aside—Terms—Costs.

Mere delay is not n bar to an application to set aside a regular 
judgment on the merits unless it be shewn that an irreparable 
Injury will be thereby done to the plaintiff.

The applicant moved to set aside a regular judgment signed against 
a partnership in the firm name on the ground that there uever was 
such a firm and that the applicant had never been served with 
writ of summons, and was not a member of such firm. The plain­
tiff's counsel raised no objections to the applicant’s want of locus 
standi to attack the judgment, but consented to the judgment being 
set aside as on the merits and on the usual terms sufficient to 
protect the plaintiff. It appeared that certain goods of the appli­
cant had been seized by the sheriff under an execution issued on 
the judgment against the firm. The judgment was ordered to be 
set aside upon the applicant paying the amount thereof into Court 
and paying the costs.

[Wetmore, J„ Jan. 5, 1897

Application to set aside a regular judgment. The facts 
and points involved are sufficiently set forth in the head-note 
and the judgment.

ir. White, Q.C., for the motion.
Bertram Tennyson, Q.C., contra

22
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Wetmoib, J.:—This is an application on the part of one 
Gisli Johnson to set aside the judgment entered herein against 
the defendants, John Ogmundson & Son. Gisli Johnson is a 
son of John Ogmundson, one of the defendants, and he asks 
to have the judgment set aside on the ground that lie never 
was served with the writ of summons, and that there never 
was such a firm of John Ogmundson & Son, and that he never 
was in partnership with John Ogmundson. It does not ap­
pear on the material used before me on this application on 
whom the writ of summons was served. I assume that it was 
served on John Ogmundson. I may say, though, that I have 
inspected the affidavit of service of such writ and find that, as 
a matter of fact, it was served on John Ogmundson. This 
judgment was signed on the 16th November, 1895. Gisli 
Johnson became aware about the 16th December, 1895, that 
he was joined ns a party. How he then became aware that he 
was a party, what the nature of his information was or why 
he should reach the conclusion that he was a party, I am not 
informed. The fact that he was intended to be one of the 
defendants does not appear to be disputed. Execution having 
been issued, and the sheriff having levied upon some property 
thereunder, a portion of which Johnson claims, he (Johnson) 
on the 17th December, 1896, a year after he became aware 
that he was joined as a party, and seven months after a Court 
at which any question involved might have been tried out, 
made this application. I am free to confess that when I first 
commenced to consider this application it seemed to present 
considerable difficulties, but upon investigating the practice 
these difficulties have disappeared. Assuming that there was 
such a firm as John Ogmundson & Son, the service of the writ 
of summons on John Ogmundson was good.1 But, further­
more, John Ogmundson not having disputed the fact that 
he is a partner and having allowed judgment to go against 
the firm, I must assume that as against him there is such a 
firm, and as against him such judgment is good. I doubt 
very much whether Gisli Johnson has a locus standi to attack 
this judgment at all. The plaintiff has nowhere on the 
record or by any proceeding asserted that he is a partner, nor 
has he done so by causing him to be served with a copy of the 
first process, and unless Gisli Johnson admits himself to be a 
partner and disputes the liability of the partnership on the

Indgnit-iit.

1 The Judicature Ordinance No. 6 of 1893, s. 31, s.-s. 5.
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merits, it seems to me it would be quite time enough for him 
to interest himself when proceedings were taken under sec. 
324 of The Judicature Ordinance for leave to issue execution 
against him individually. It is not necessary, however, for me 
to decide that question, as it was not raised, and also in view 
of the course Mr. Tennyson has taken on behalf of the plain­
tiff. I have ruled in two or three cases that mere delay in 
making an application to he let in to defend on the merits is 
no answer to such an application unless it is shewn that an 
irreparable injury will he done to the plaintiff by the indul­
gence. It is quite clear that Gisli Johnson, if allowed in at 
all, can only be allowed in on the merits. No irregularity 
has been shewn against the judgment whatever. I think 
that the whole tenor of the sections of the Judicature Ordin­
ance which I am about to refer shew that ; and see Western 
National Bank of the City of New York v. Percy Triana & 
Co.7 Hut in view of the great delay that has taken place from 
the time that Johnson became aware that he was intended as a 
party and of the fact that John Ogmundson has not attacked 
the judgment I would, in the exercise of my discretion, if 
I had been asked to do so, have dismissed this summons with 
costs on the ground that the application was entirely un­
necessary, and that Johnson’s rights could be quite effectu­
ally maintained without it. But Mr. Tennyson did not ask 
me to do this, he took another course: and I only mention 
what I would have so done if asked, because it has some 
tearing on what I am going to order in respect to the coats 
of this application. I will now proceed to discuss how John­
son is affected by the proceedings and judgment against John 
Ogmundson & Son. Section 48 of Judicature Ordinance• 
provides that partners may be sued in the firm name. I have 
already pointed out that service on John Ogmundson was 
good service on the firm. Rut in order to ascertain what 
is the effect of such judgment we must have recourse to sec. 
324 of the Ordinance, and by that we find that the plaintiff 
may have execution upon it; 1st. Against any property of 
the partnership. That does not prejudice Gisli Johnson, 
because if there is such a firm as John Ogmundson & Son

1 (18911 1 Q. B. 304, .'113 ; < 1800) fiO L. J. Q. R. 272 ; 64 L. T. 
543: 31» W It. 245.

* No. ti of 1803.
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and property belonging to that firm can be found whereon to ',lldK|nellt 
levy the sheriff can levy, but the sheriff lias got to find the Wt-tmor*. .1. 
property so belonging to the firm, and if there is no such 
firm he cannot find it. Then in the second place, the execu­
tion may be levied as provided in paragraph 2 of that section.
We need not stop to discuss that paragraph because no per­
son before me on this application is within it. In the next 
place, however, the execution may be levied against any 
person (that means the property of any person) who has 
been served as a partner with the writ of summons who has 
failed to appear. So John Ogmundson having been served 
as a partner, and having failed to appear, the execution can 
be levied against bis property. But Gisli Johnson not 
having been served with the writ of summons the execution 
cannot he levied against his individual property until the 
plaintiff applies under sec. 3244 to a Judge for leave to do 
so, in which case Johnson would have an opportunity of 
being heard and of disputing the liability in any wav he sees 
fit. and of course among other things by setting up that he 
is not a member of the firm at all, and in that case the ques­
tion of bis liability would have to be tried out and deter­
mined. How then is Johnson prejudiced so far as the pro­
ceedings against John Ogmundson & Son are concerned? •
If the proceedings directed by sec. 324 have not been taken 
against Johnson, and the sheriff has levied the execution on 
his individual property the sheriff had no right to do so. and 
if the plaintiff has instructed the sheriff to do so he is liable 
to Johnson as a trespasser. But Johnson is in no worse 
position than any other person whose property has been 
wrongfully taken by the sheriff under execution and he can 
have recourse to the same remedies. Johnson is amply pro­
tected without this application. But I must now deal with 
the course that Mr. Tennyson, on behalf of the plaintiff, has 
seen fit to take on this application. T was at one time dis­
posed to think that as Mr. Tennyson did not raise the point 
which T have just discussed that I ought to dismiss this 
application without costs to either party. I have on reflec­
tion, however, and on examining the provisions of the Ordin­
ance, changed my mind. I think Mr. Tennyson has taken a 
course which is entirely open to him. If Gisli Johnson has

No. 6 of 1803, s. 324.
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Judgment instituted an application which he ought not to have made, 
Wetmore, J he cannot set up that lie ought not to have done so. And 

Mr. Tennyson may waive anv objection to the proceedings. 
At the return of the summons, therefore, Mr. Tennyson, on 
behalf of the plaintiff raised no objection to the application 
either on the ground of delay or that Johnson had no locus 
standi to attack the judgment, or that I, in the exercise of 
my discretion, should refuse the application ; lie simply stated 
that he was willing that the judgment should be set aside 
and Johnson let in to defend, provided that such terms were 
imposed on him as to keep his client safe. He practically 
says. “ my client has got a judgment against John Ogmund- 
son & Son, he has issued an execution on it and levied upon 
property. Omnia acta rite will be presumed. I am pre­
pared to shew that there is such a firm as John Ogmundeon 
& Son, and that Gisli Johnson is a member of it. Johnson, 
in making this application, has appealed to the indulgence 
of the Court. He must therefore submit to the same terms 
as other persons who appeal to the indulgence of the Court ; 
he must in the first place pay the costs of my appearing to 
this application, and in the next place, in view of the delay 
which has taken place and the fact that the execution has 
been levied, fiisli Johnson must pay the amount of judgment, 
execution and sheriff’s costs into Court, so that if the plain­
tiff is successful he may have his money. You must not 
force my client to lose his grip on this property, which, for 
all you know at present, has been properly seized, and from 
which he can realize his debt, and you must not put him in 
the position after fighting out a law suit and being successful 
to find that all property on which the judgment may be 
realized has been spirited away. Moreover, in setting aside 
such judgment, you are also setting aside the judgment 
against John Ogmundson. Nevertheless, T am contented 
if you make my clients safe.” T think this course was quite 
open to Mr. Tennyson. I will, therefore, order that on 
Gisli Johnson paying to the plaintiff, or to Mr. Tennyson for 
him, the costs of signing judgment and issuing execution 
herein and of opposing this application, and paying into 
Court the amount of such judgment and interest thereon, 
less the costs of signing such judgment, and also paying into 
Court the sheriff’s fees and expenses of and incidental to
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the seizure made by him under the execution, including 1'“%»»■'* 
poundage and possession money, the judgment and execu- Wetmoro.J. 
tion herein and the levy made thereunder be set aside. These 
terms to be complied with liefore the 10th February, other­
wise the application will be dismissed with costs.

Order accordingly.

Note.—The applicant declined to accept the terms and 
thereupon the application was dismissed with costa.

—T. D. B.

STEWART v. BANK OF OTTAWA et al.

Interpleader — Sheriff — Lease — Bona fides — Intent of parties—
Defrauding creditors—Setting aside—/.I Elizabeth, Cap. 5—Right 
of tenant to profits even though lease be void.

Held, thnt n lease, although made for valuable consideration and 
bona fidr at between the parties to it. was. nevertheless, void at 
against creditors, there having been in both parties an intent to 
delay and defraud creditors, which intent gave rise to the lease.

Comments on Hood v. Dixie.1
[Wktmore, J„ Feb. 17, 1897.

An interpleader issue. The facts and points appear in Statement, 
the judgment.

D. H. Colt, for plaintiff. Argument.
W. White, Q.C., for defendants.

Wetmore, J. :—This is an interpleader issue directed to judgment 
try the right to certain stacks of grain seized by the sheriff 
under two executions issued respectively at the suit of the 
defendants against Ronald Stewart, the father of the plain­
tiff, and claimed by the plaintiff. The plaintiff claims under 
a lease of Ronald Stewart’s lands executed to him on the 31st 
December, 1895, by Ronald Stewart, and that the grain was 
raised by him on such land as tenant by virtue of such lease.
This lease is in writing under seal, and demises the lands for 
a term of three years from the date of it. The expressed con­
siderations for this lease are: 1st. That the plaintiff was to 
support the lessor, his wife and children then residing with

’ (1845 ) 7 Q . B . 802 ; 9 Jur. 79fi
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Judgment, with provisions during tlie time free of charge. 2nd.
Wetmore, .1 That lie was to break thirty acres of the demised land the first 

year of the term and twenty acres the second year, and the 
lessor was to have the privilege of residing on the demised 
premises during the term, if he desired to do so, free of charge 
No doubt the consideration expressed on the face of the deed 
if bmin fide and not a mere sham or pretence, is a good and 
valuable consideration. The plaintiff sets up that this lease 
was procured by him under the following circumstances : He 
had been working for his father, since he was able to work, 
without wages, his father of course maintaining him. For 
three seasons prior to the execution of the lease he had worked 
out in threshing gangs earning wages, the most of which at 
the time of the execution of the lease he had in his possession 
or was due him, and he also owned a pair of horses presented 
to him by his uncle Alexander Stewart. Ronald Stewart, the 
father, was in financial difficulties, and in the latter part of 
1895 his grain was seized by the sheriff, and it seems that 
this was not the first seizure of the sort that had been made. 
At this time Ronald Stewart had only three horses, two of 
which were mortgaged and subsequently taken away under 
this mortgage. The plaintiff then being a little over twenty- 
one years of age, was dissatisfied with this state of things, and 
refused to work any longer with his father under the same 
conditions, and proposed that the father should lease him his 
farm for a rent payable in money. This proposition was 
abandoned, and the plaintiff then suggested the arrangement 
which was embodied in the lease in question. It is very clear 
that one reason for the plaintiff entering into the arrange­
ment was the fact that Ronald Stewart was involved, and any 
crop he might raise on the place would he liable to seizure if 
he farmed the place himself. The plaintiff admits that. An­
other reason he sets up is that his father was unable to walk 
very well, and another reason was that he had no horses to 
farm with, as the mortgaged horses had been seized under 
the mortgage. The plaintiff also claims that he has so far 
carried out the obligations cast on him by the lease that his 
father has not since interfered with tfie working of the 

. farm, that he has supplied all the labour to work it. 
and that the earnings of it will go to him and not to his 
father. There are some other matters of detail given in
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evidence respecting this transaction which 1 may have occa- Judgment, 
sion to refer to hereafter, but I have stated in substance what Wetnmre,.!. 
the plaintiff sets up. The defendants set up in the first place 
that this lease is void as against creditors of Ronald Stewart 
under the Statute 13 Eliz. cap. 5, it having been executed 
to hinder and defraud creditors. This case has presented 
itself to me in two aspects. First, assuming that the lease as 
between Ronald Stewart and the plaintiff was a bona fide 
transaction and not a mere sham, and therefore that as 
between them the consideration was good and valuable, what 
effect would it have in view of the facts which I find as here­
inafter stated on the plaintiff’s right of property in the grain 
as against the defendants? Are the defendants correct in 
their contention that this lease is a mere sham and pretence 
arranged and entered into to defeat creditors, and by which 
it is hoped that the surplus earnings after supporting the 
family may lie retained for the lienefit of Ronald Stewart 
and his family? As this ease presents some unusual and 
peculiar features, and is a very proper ease for an appeal, 
and may, therefore, be appealed and, as in case there is an 
appeal 1 could not sit thereon in the Court en banc, I think 
the parties are now entitled to the benefit of my opinion in 
every phase which the case can assume, and on my find­
ings on any facts which may arise from consideration on the 
hearing of such appeal. I will, therefore, deal with the case 
in both the aspects which I have stated, at any rate so far 
as the findings of fact are concerned. Assuming then as 
between the plaintiff and Ronald Stewart that this lease 
was a bona fide and honest transaction, and that the con­
sideration was for value and that Ronald Stewart is to have 
nothing whatever to do with and no interest in the crops 
raised on the farm, it does not follow that in that case this 
lease would be valid as against Ronald Stewart’s creditors 
Because, notwithstanding this, if there was an actual and 
express intent in both parties to the lease thereby to delay 
or defraud creditors (May on Fraudulent Conveyances (2nd 
ed.) 84), and such intent was the causa causans of the in­
strument (if I may apply such an expression to this instru­
ment) it would be void as against creditors. While I lay 
down this proposition in this way, I am free to confess that 
I have some difficulty in reaching that conclusion. Wood
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Judgment. v Dixie' is acknowledged generally, so far as it goes, to
Wetmore, J contain a correct exposition of the law when the property 

in question is sold for valuable consideration and the sale 
is attacked on the ground of the intent to defeat creditors. 
I am not able to reconcile that case as closely as I would 
like to with decisions which preceded and followed it. The 
case is accepted ns establishing that “ s sale of property for 
good consideration is not either by the common law or by 
the Statute of Elizabeth fraudulent against creditors, merely 
because it was made with the intention of defeating a par­
ticular execution.” Wherever I find this case referred to, 
however, stress appears to be laid on the word merely. See 
May on Fraudulent Conveyances (2nd ed. 99). In Smith 
v. Moffatt2. the sale impeached was for a valuable considera­
tion ; the trial Judge “ left it to the jury to say whether the 
deed was a bona fide transaction, a deed made for a valuable 
consideration, or whether it was fraudulently made as a 
mere scheme or contrivance for the purpose of delaying, 
hindering or defrauding creditors : and, if the latter, to find 
for the defendants ” (claiming under the execution credit­
ors of the assignor). The Judge refused to add “ that if 
they (the jury) believed the consideration was paid to cover 
the property and protect it from creditors, they should find 
against the deed.” The defendant objected to this direction ; 
the Court held that the charge was substantially in accord­
ance with Wood v. 'Dixie'. In delivering judgment Draper, 
C.J., is reported at page 493 as follows : “It appears to me 
that all the defendant had a right to ask was contained in 
the learned Judge’s direction, for it involved necessarily the 
enquiry whether the consideration was substantial in refer­
ence to the value of Dolson’s interest in the property at the 
time he conveyed it to Smith, whether that consideration 
was paid in order to acquire the title and not to give colour 
to a scheme to defeat and delay creditors; in other words, 
whether Hie transfer of the projierly would have taken place 
if the intention to defeat and delay creditors had not existed 
in the minds of both these parties at the time of the trans­
fer and their acts were in furtherance of that intention 
Morrison and Adam Wilson, J.J., concurred with Draper, 
C.J.

3 2X V. C. Q B. 480.



111. STEWART V. BANK OF OTTAWA ET AL. 451

' Gulden v. Gil lamA was an action to set aside a deed made 
for a valuable consideration by a woman in favour of her 
daughters as being fraudulent and void under the statute 
13 Elizabeth, eh. 5, by reason of its having been made with 
intent to tdefraud creditors. The deed was upheld as hav­
ing been executed in good faith for a valuable consideration 
influenced by honest family consideration and without any 
intention to defeat or defraud creditors, hut there are ex­
pressions in the judgments in this cast* which point in the 
direction that there are a class of cases where a deed may 
be void as against creditors, although made for a valuable 
consideration, where there is an actual and express intent 
to defeat or defraud creditors. For instance. Fry, J., is re­
ported, at page 156, as follows: “ The effect of the fact that 
there is good consideration in a deed of this sort is very 
great. It does not necessarily shew that the deed may not 
lie void within the statute, 13 Elizalieth, because in many 
cases good consideration has been proved and yet the object 
and purpose of the deed has lieen to defeat and delay credit­
ors. It has been, therefore, executed for an unconscientious 
purpose and the fact of there having been good considera­
tion will not uphold the deed. . . . The fact that there
is a deed lietween man and man for valuable consideration, 
shews, at once, that there may he another purpose and inten­
tion in the transaction than the defeating or delaying of 
creditors and rendering the case, therefore, more difficult 
on the part of tho«e who contest the deed/’ And at page 
157 he \* rejiorted as follows: “I, therefore, proceed to en­
nui re. looking at all the circumstances of the case and at 
the nature of the instrument itself, whether I can or ought 
to infer an intent to defraud creditors in the parties to the 
deed.” Jessel. M.R., is reported at page 503 as follows : 
“ When a deed is made for valuable consideration you can- 
rot set it aside at the instance of the creditors unless you 
shew mala fide*: of course you may shew it in any way in 
which mala fides may lie shewn.” It seems to me, therefore, 
very clear that these eminent Judges were of the opinion 
that an instrument for valuable consideration might lie void

*51 L. J. Oh. 154, affirmed 503: 20 Oh. P. 380. 301: 46 I* T.

.1 udgment. 

Wetnmre, J

VOL. III. T. !.. REITS.—20
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Jii'igiiifiit. rtH against creditors under the statute in question, and tlmt 
Wftinon*, .1. when, adopting the negative of the language used by Fry, 

.1., there was no other purpose1 and intention in the transac­
tion'than the defeating or delaying of creditors, the instru­
ment would Ik* so void or, to use* the negative of the lan­
guage of l)ra|K*r, (\J., before* quoted, when the transfer of 
the* property would not have taken place* if the* intention to 
defeat and delay creditors had not existed in the minds of 
hoth the parties at the time of the transfer and their acts 
were in furtherance of that intention, the instrument would 
Ik* so void.

I have, therefore, reached the conclusion liefore stated, 
that if in this case the intent to defeat Ronald Stewart’s 
creditors was the mum mumns of the lease being executed 
it is void as against the defendants. Having reached this 
conclusion as to the law, I cannot, on the plaintiff’s own 
testimony, resist the conclusion, ns a matter of fact, that 
this least* was executed with the express intention of defeat­
ing Ronald Stewart’s creditors, that were it not for that 
intention, it never would have lieen entered into at all: that 
the defeating of the creditors was the mum mumns of the 
lease being entered into.

T am, therefore, of opinion that this lease is void. Rut 
I do not think that this conclusion disposes of this case. 
The only effect of this is to establish that the lease is void 
as against ereditms, so that if the property embraced by 
it was capable of being seized by the creditors, the lease 
ctmhl la* set aside, or if purchased under execution against 
Ronald Stewart, the purchaser would take the property freed 
of the lease. It does not follow that the crops raised on 
the place by the plaintiff's lalwur could be seized under such 
execution.

1 can find no case that establishes that. In all the case» 
where the transaction has been held invalid for fraud of 
this sort, the property in question has lieen the very prop 
erty attempted to Ik* conveyed by the fraudulent instrument 
not the earnings which have 1h*cii made in respect to such 
property. The only case 1 can find is quite the otlier way 
In Kilbride v. Cameron4, all the Judges concurred in this;

17 T\ C. C. I». 373.
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that if, as between the father and sons, the land passed by Judgment, 
convey a nee from the father to the sons which were as against Wetmore, J. 
creditors of the father fraudnlent and void, the crops raised 
hy the sons would not lielong to the father. The members 
of the Court were divided not on that question, hut on the 
question whether there was a question to Ik* submitted to 
the jury so far as the plaintiff was concerned whether the 
conveyances were meiely colourable or mere pretence or not.
And if a mere sham, whether the crops did not really be­
long to the father. One .fudge held that there was evidence 
of that character to go to the jury, the other .fudge that 
there was not. There is this diffeienee between that case 
and this ; in that case the father did not furnish the means 
of raising the crop. In this case the implements used in 
racing the crop were the implements of the father. How­
ever. I am of opinion, assuming this lease to Ik* bona fide 
as In-tween the plaintiff and his father, that notwithstand­
ing its mala fides as to creditors, the stacks of grain, being 
raised hy the plaintiff's labour, are not liable to seizure un­
der the execution.

1 am, therefore, driven to decide the other question raised 
by the defendants.

(The learned .fudge here proceeded to review the evidence 
and found, as a fact, that the lease in question was a mere 
sham devised merely to defeat the creditors of Ronald 
Stewait and even as between the plaintiff and his father not 
bona fide, and that, therefore, the crop was liable to seizure 
under the execution. This )>ortion of the judgment being 
purely a finding of fact is not reported.—T. D. B.)

Judfjinent for defendants on the issue with easts.
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THE ONTARIO & WESTERN LUMBER CO., LTI). 
ET AL., V. COTE ET AL.

Interpleadir Chattel niortfiage — Preferenu — Fraud — Preaaure 
—('on aide ration - Statute of F.Hzahetk — Evidence — Hill I of 
Sale Ordinance—Hona fidea.

On* Lachlan Galbraith, living in insolvent cimimstnnevs. executed 
certain mortgages in favour of plaintiffs, upon requettl of their 
agent. Galbraith swore that he gave the mortgages voluntarily 
and without pressure heiii't brought to bear.

Held, that the mortgages having been given at the request of the 
plaintiff*s agent, they were given under pressure, and were valid 
against creditors under The Preferential Aaaif/ninenta Ordinanee ;l 
that it was immaterial whether or not the mortgagees were aware 
of the insolvency; that plaintiffs being liable on certain acceptances 
of Galbraith's was a sufficient reason for desiring and obtaining 
the security of the mortgages, and that the implied undertaking 
of the plaintiffs to protect Galbraith against any liability on such 
acceptances was a sufficient consideration to support the mortgages.

[Wktmokk, J., Feb. 77. ISM.

Trial of an interpleader issue tried lx*fore Wktmork. 
J., to determine the right of property in a stock of general 
merchandise, store fixtures, furnishings and furniture lately 
in a store situated on lot No. 2 in block 24, Fleming, occu­
pied by one Lachlan1 Galbraith : in a quantity of lumber, 
lately situated about 200 yards east of the railway depot in 
Fleming, in a quantity of oats lately in a lean-to to the said 
store; in another quantity of oats lately in a house on the 
S. W. *4» 10-16-30, west of 1st, and in a grain warehouse 
situated about 50 feet S. E. of said depot. The plaintiffs 
claimed under two chattel mortgages made to them respect­
ively dated 15th April, 1806, by Lachlan Galbraith. The de­
fendants were execution creditors of Galbraith. The learned 
trial Judge stated the material facts as found by him as fol­
lows :—

“ Galbraith being indebted to the Ontario & Western I um­
ber Co., Ltd., that company (hereafter called the Ontario 
Company), from time to time drew drafts on him for the 
amount of their indebtedness payable to the order of the 
Imperial Rank of Canada which Galbraith accepted. The 
last of these acceptances was for between $1,864 and $1,865, 
and matured on the 23rd April, 1896, eight days after the 
chattel mortgages were given. What the general course of

R. O. 18H8. <• 49.
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dealing between the Ontario Company and the Imperial 
Rank as to these acceptances was, does not appear. This 
draft was held by the Imperial Bank for value, that is, they 
discounted it for the drawers in the usual course of hank­
ing business. I may say that in the view I take of this case. 
I do not consider this fact material. But I find it in view' 
of one of the questions raised by the learned counsel for the 
defendants. This draft of the 23rd April represented the 
whole indebtedness of Galbraith, matured and unmatured, 
to the Ontario Company at the time the promissory notes 
and mortgages in question were given on 15th April, 1896, 
and such indebtedness was honest and bom fide. On the 
1st March, 1891, Galbraith was honestly and bona fide in­
debted to The Safety Bay Lumlier Co., Ltd., (also a plain­
tiff in this issue), which I will hereafter call the Safety 
Bay Co., in the sum of $1,179.35, for which he on that 
date, gave them his promissory note for that amount pay­
able on demand, with interest at 8 per cent, until paid. 
This note was put in evidence and is held by the Bank of 
Ottawa. Between the date of that note and the 15th April 
Inst, Galbraith had paid $50 on account of this note on 
the 31st October, 1894. On 26th December, 1895, he ship­
ped to the order of the Bank of Ottawa a carload of wheat 
containing 609 bushels, with instructions to hold it until 
the opening of navigation if possible, and then to sell it and 
apply the proceeds on this note. He has never received any 
returns as to this consignment or any information with re­
spect to it. There is no direct testimony that this wheat 
ever readied the consignees or was ever sold. I must as­
sume, as the evidence stands, that when the notes and mort­
gages were given on the 15th April, this wheat was not sold, 
as the instructions were to hold it, if possible, until the 
navigation opens, and it is a notorious fact to all persons 
acquainted with the country, that navigation is not open 
on the 15th April. Therefore, on that date, so far as the 
evidence shews, Galbraith was not entitled to be credited 
with the proceeds of that consignment, as the instructions 
were to apply them when the wheat was sold. There was 
due then, on this note on the 15th April, 1896, after allow­
ing the interest and giving credit for the $50 payment, 
$1,329.82. On that date Galbraith was in hopelessly in-

•Statement.
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solvent circumstances nrnl unable to pay lii« creditors in 
full. lie. however, was under the belief that if he could in­
duce his larger creditors to wait, he could, by degrees, pay 
off smaller and more pressing creditors and eventually pay 
off all his liabilities. Prior to and at that «late, the On­
tario Company held a mortgage for $1,000 on a farm of 
Galbraith's, as part security for their claim (this farm was 
not worth more than the amount of the mortgage), and one 
Rogers held a mortgage on the stock of general merchan­
dise in question, to secure a claim of his. Matters being 
in this condition, James Kennedy, the general agent of both 
the plaintiffs, requested Galbraith, some time prior to the 
7th March, 1806. to give the plaintiffs a mortgage on the 
grain warehouse in question, in further part security of their 
claim, which Galbraith consented to do. This mortgage was 
prepared, and on the 15th April, Kennedy brought it to 
Moosomin to he executed by Galbraith ; when he arrived here 
he found that Galbraith had, in the meanwhile, executed a 
mortgage on this warehouse to the defendants Coté, and. 
therefore, Galbraith, at Kennedy’s request, gave the mort­
gages in question and also second mortgages on a lot of land 
occupied by him as a hoarding house property in Fleming. 
On obtaining these mortgages, the plaintiffs held security 
on all Galbraith’s property except on his notes and book 
debts, which represented at their face about $1,000, a safe 
which was subject to a lien to some other party, commission 
which he was or would Ik* entitled to on some grain in the 
warehouse, and an interest in a farm near Minnedosa, in 
Manitoba. The amount of his interest in this farm, or the 
value of it, is not proved. Kennedy requested Galbraith to 
give the plaintiffs security on the hook debts, which he re­
fused to do. The properties which the plaintiffs so held, 
under their several mortgages, were not of sufficient value 
to pay their claims in full, and outside of these mortgages 
the properties available to pay other creditors were of very 
trifling value. Prior to these mortgages being executed by 
Galbraith, hut on the same day and just immediately be­
fore he executed such mortgages, he signed a promissory 
note in favour of the Ontario Company for $1 846, payable 
on demand, and another note in favour of the Safety Bay 
Co., for $1,175, also payable on demand. The two mort-
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gages were given, as ap)>ears on their faces, to secure to the 
respective companies the amount of the notes so respectively 
made in their favour, and were filed with the registration 
clerk on 17th April, 1896. The evidence does not satisfy 
me that these mortgages were made with the intent on the 
part of Galbraith to defeat, delay or prejudice his creditors. 
That is, 1 am satisfied that no such object was present in 
his mind when these securities were given. I am satisfied 
that they were given under “pressure” as that word has 
been defined in recent decisions. That is, they were given 
at the request of Kennedy, the agent of the plaintiffs.”

E. A. C. Mr Lory, for plaintiffs.
IV. White, Q.C., for defendants.

After stating the facts as given above, the learned Judge 
proceeded :—

Wetmore, J.:—In Adams v. Hutchings'l, decided by me 
on the 30th Octolier, 1893, T laved down what, in my opin­
ion, constituted “ pressure 99 in the light of Molsnns Hank 
v. Haltera, and Stephens v. McArthur4. 1 am unable to 
distinguish this case, in that respect, from Adams v. Hutch­
ings 2 and I have nothing to add to my remarks in that case. 
It is claimed, however, that Galbraith, having sworn when 

examined before the clerk, “ The giving of the notes and mort­
gages were voluntarily done by me. as a protection to the 
lumber companies, and that no pressure was brought to 
hear,” and having sworn at the trial, “ T was desirous of 
giving them (the plaintiffs) security, 1 wanted to see that 
the lumber companies were protected. 1 wanted to give 
the Ontario & Western Lumber Co. security and also the 
Safety Ray Lumber Co. security,” that this was conclusive 
that the securities were voluntary and given without pres­
sure. I am not at all of that opinion. The terms “ volun­
tary ” and “ pressure ” as applicable to assignments or se­
curities of the character in question have obtained in the 
mind of a lawyer a very different meaning from what they 
may have in the minds of other people. 1 venture to assert

Stnti-niHit.

Argument.

Judgment.

* Ante p. 206.
1 IK Cnn S. C. It. 88.
411» (’nn. S. C. H. 446.
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Judgment, that nil ordinary person, not a lawyer, who simply executed 
Wet more, .1. a mortgage because he was asked to do so, would have a 

difficulty in understanding that he did it under pressure, 
and if asked if he did it under pressure would inevitably 
answer “ No/* Pressure would, to his mind, convey the 
idea of some force or influence greater than a mere request. 
So, if asked if he did it voluntarily, the idea would he con­
veyed to his mind whether he did it willingly or unwill­
ingly. and if he did not do it unwillingly, that is, if, hav­
ing consented to do it, he did it, he would consider he did 
it voluntarily and answer il Yes.” It would never occur to 
him that the question intended was “ Was the execution of 
the mortgage your own spontaneous act, did the idea of 
executing it emanate from you and not from the mortga­
gee ?” So when Galbraith testifies that he was “ desirous 
of giving them security,” all he conveys was that having 
< onsented to give it he was desirous to do what he so con- 
rented to. Advocates cannot, by using technical words or 
forms of expression which a witness does not appreciate, 
trap such witness into making admissions which must he 
held conclusive. And in this case, where the circumstances 
under which the securities were given are stated in detail, 
T find as a matter of fact that they were not given volun­
tarily, and were given under pressure. It is claimed that 
there was no consideration for these mortgages because the 
object of the securities given on the 15th April was to se­
cure the acceptance of the $1,864 draft held by the Imperial 
Rank, and the note for $1,179.35 held by the Bank of Ot­
tawa, and that as these hanks held these securities, and not 
the plaintiffs, there was, on the 15th April, no indebtedness 
from Galbraith to the plaintiffs, the indebtedness was to 
the hanks. And involved in this, that the plaintiffs were 
not in a position to exercise pressure on Galbraith, and, so 
far as the $l,8fi4 draft was concerned, the Ontario Com­
pany were not in a position to exercise pressure, because 
that acceptance was not due on the 15th April. In view of 
what transpired between the Safety Bay Company and 
Galbraith, and in the absence of evidence to the contrary, I 
must assume that the Bank of Ottawa held the Safety Bay 
Company liable on the note as indorsers, and, of course, 
Galbraith would he liable to them as maker. With respect
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to the draft held by the Imperial Bank, 1 must assume that 
the Ontario Compiiny must liave been aware that Galbraith Wetmore, .1. 
could not or did not intend to meet it when it became due. 
and that they would be liable to the bank as drawers. And 
for these reasons, each of these companies desired to be 
secured against their liabilities on thes<> papers to the ex­
tent, at any rate, for which they obtained such securities.
No doubt it was against these liabilities that Kennedy re­
quested Galbraith to secure the plaintiffs, and the notes 
and mortgages given on the 15th April were given for the 
purpose of carrying out that object and were all part of one 
transaction. Now, what was the effect of taking these notes 
and giving these mortgages on the 15th April ? And were 
the facts that the note held by the Rank of Ottawa and the 
draft held by the Imperial Bank were outstanding, and that 
the plaintiffs respectively were and would be liable on them, 
a sufficient consideration to support the notes of the loth 
April ? I think that at common law there would be no ques­
tion that the consideration would be sufficient. That is so 
clear, to my mind, that it does not need discussion. And 
the * effect of taking the notes and the mortgages would be 
that the Ontaiio Company would be bound so far as Gal­
braith was concerned, when the acceptance held bv the Im­
perial Bank matured, to protect Galbraith against any li­
ability on it, at least to the amount of $1,84(1, for which 
they took Galbraith’s securities on the 15th, and the Safety 
Bay Company would be bound to protect Galbraith against 
the note held by the Bank of Ottawa, at least, to the amount 
of $1,175, for which they took Galbraith’s securities on the 
15th. Having once arrived at the conclusion that the in­
debtedness represented by this draft and by the notes of 1st 
March, 1894, was an honest bona fide indebtedness, T can­
not discover that the manner in which that indebtedness 
was attempted to be secured on the 15th April was a badge 
of fraud either at common law, under the Statute of Eliza- 
l»eth, or under The Preferential Assignments Ordinance.l It 
seems to me that it was a manner of arranging to secure 
that indebtedness which was quite open to the parties. And 
so far as The Preferential Assignments Ordinance1 is con­
cerned, if we once arrive at the fact that the consideration 
or indebtedness was honest and bona fide, and one that the
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•Indûment. 

Wftnmre, J.
plaintiffs might call on and press Galbraith to secure, and 
he did so, that the principle laid down in Stephen* v. Mc­
Arthur4 will apply. It was claimed, however, that inas­
much as the mortgages in question are confessedly given to 
secure the notes made on 15th April, there was no pressure 
to give security with respect to those particular notes, the 
1 fressure was to give security with respect to the draft, and 
the note of 1st March, 1894. It seems to me that that con­
tention is most refined, and the answer to it is that the giv­
ing the securities in the way they were given was not from 
any point it may he viewed “ the spontaneous act of the 
debtor.” The whole thing was the arrangement and design 
of the plaintiffs by their agents and advocates.

In Stephens v. McArthur4, at p. 451, Strong, J„ is re­
ported as follows : “ Whether there was or was not notice to 
the appellant of the insolvency of the debtors, is a point 
which, in the view 1 take of the meaning and construction 
of the statute, is not material to the decision of the present 
appeal.” That learned Judge delivered the judgment of 
the majority of the Court in that case, and I take what T 
have just quoted as laying down the law to he “ that if the 
debt is honest and bona fide, and the security has been ob­
tained through pressure, it is immaterial whether or not the 
mortgagee had notice of the mortgagor’s insolvency,” I 
am, therefore, of opinion that so far as The Preferential 
Assignments Ordinance1 is concerned, the mortgages are 
valid.

It was also claimed that these mortgages were void un­
der the Statute of Elizabeth because the mortgagor got au 
advantage to himself, he got an extension of time for six 
months. Galbraith swore that he signed the mortgages un­
der the belief that he was getting an extension of time. 
And, in fact, the mortgages recite that the mortgagor had 
requested the time for payment of the notes alleged to be 
secured to he extended for six months. And the effect of 
the mortgages were to give the extension subject to the pro­
visoes contained in them. No authority has been presented 
to me or can 1 find any for rendering the mortgages void 
for such cause. If that would lie a cause for rendering a 
mortgage void, 1 can hardly conceive of a case where a mort­
gage would he valid, because nearly every mortgage provides
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for payment of the monies secured at a future time or on •■nlgmern. 
an event which will arise subsequent to the date of execu- Wetmore. .1 
tion. It was also urged that the faet that these mortgages 
were taken for amounts less than were then represented hy 
the draft and the note of 1st March, 1894, it was a badge 
of fraud. I cannot preeeive why it is a badge of fraud.
Surely a creditor may take security for part of his claim 
wilhout prejudicing it.

It was also claimed that the mortgages were invalid as 
against creditors under secs. 4 and 8 of The Bill» of Sale 
Ordinancebecause the affidavits of bona fides were made 
hy agents of the mortgagees, and no copy of the authority 
to such agent to take the mortgage was attached to it as 
provided hv section 4 of that Ordinance. In the ease of The 
Ontario Company, the affidavit was made by the manager.
It has been held in the Courts of Upper Canada, by several 
decisions under a similar section of an Act in force there, 
and from which, no doubt, the section of the Ordinance in 
question was taken, that where the president or principal 
officer of a corporation makes the affidavit he does not act 
as agent, he acts directly and in chief, and not by delega­
tion, and, therefore, the authority to an agent in such case 
need not be given. (See Barron on Bill* of Sale (2nd ed.) 
pp. 293 and 238 and cases cited there.) A manager of a 
corporation is a principal officer, and 1 am not disposed to 
depart from these authorities. In the case of the Safety 
Bay Company's mortgage the affidavit purports to l)e taken 
by a member of “ the firm of the Safety Bay Lumber Com­
pany.” The mortgage is to the Safety Bay Lumber Com­
pany. In the title of the interpleader issue this company 
is called the Safety Bay Lumber Company, Limited and I 
am asked to conclude, hy reason of this word “Limited” 
king used, that this is an incorporated company. And in 
addition to the same objection taken to the Ontario Com­
pany mortgage that Cameron is not even an agent and was 
not qualified to make the affidavit at all, the difficulty ' 
about this is that I cannot assume a mortgage apparently 
valid on its face to he bad, or an affidavit of bona fide» ap­
parently regular on its face to he untrue, unless there is

“Ordinance No. 8 of 1805.



TERRITORIES LAW REPORTS.4ii2 [VOL.

.imlgmvnt, evidence to establish it. The onus of that lies on the party 
Wvtniuiv. .1 attacking the security. In order to hold this affidavit bad 

I have got to hold that Cameron, who made that affidavit, 
put forth an untruthful proposition when lie described him­
self as one of the firm of the Safety Bay Lumber Company, 
that this company was not a firm, that it was an incor­
porated company. T do not think that I can hold that 
simply because the word “ Limited ” has been used in the 
title of the interpleader issue, at any rate, without some evi­
dence establishing that by the law of Ontario, no partner­
ship can do business under such a style as that used by the 
plaintiffs in question. This company is described as of Rat 
Portage, in Ontario. It is not, so far as I am able to dis­
cover, incorporated under anv Act of the Parliament of 
Canada. There is no evidence that it is incorporated un­
der an Act of the province of Ontario. I am not aware of 
any law or principle of law which would prevent persons 
in partnership doing business under the partnership style 
or firm of the Safety Bay Lumber Company, Limited, 
if they chose to adopt that style and firm, and if they 
do under the practice, they can sue or be sued in the firm 
name. I am of opinion, therefore, that under the evidence 
I cannot hold this affidavit bad, because, assuming these 
plaintiffs now in question to be a partnership, the affidavit 
is made by “ one of several mortgagees ” and satisfies this 
section of the Ordinance.

It was further claimed that the consideration is not 
truly set out in the mortgages, and, therefore, they are void 
under see. 8 of The Bills of Sale Ordinance", because the 
real object of taking the securities was to protect the mort­
gagees against their liabilities on the draft held by the Im­
perial Rank and the note held by the Bank of Ottawa. I 
have practically discussed that question in a previous part 
of this judgment. Admitting that that was the real object 
of the transaction on the 15th April, T cannot see any ob­
jection to its being done in the wav it was done. I have 
already held that there was a good and valuable considera­
tion for the notes given on the 15th April. That being so, 
I can diseover no objection to the plaintiffs taking security 
for them, and if they did, and the mortgages expressed that 
they were given to secure those notes, the consideration
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would be truly expressed. I do not think that sec. 5 of The 
Hills of Sales OrdinanceB applies to these transactions.

Judgment for plaintiffs with costs.

MERCHANTS BANK v. ROCHE PERCEE COAL CO.

Winding-up Act—Seizure hg slnriff—Chamber summons by liquidator 
for possession—Jurisdiction.

A Judge in Chambers has no jurisdiction to order a sheriff to give 
up to a liquidator under “ The Winding-up Act"1 possession of 
goods and chattels seized under execution prior to the making of 
the winding-up order.

[WETMORE, J., May 2ô. LS.97.

Application by the liquidator of the defendant company 
under The Winding Up ActJ for an order that the sheriff 
give up possession to the liquidator of the goods and chat­
tels of the defendant company seized by him under execu­
tion issued in the above suit.

A Chamber summons was granted by Rouleau, J.. re­
turnable at Moosomin and was heard by Wetmore, J. The 
facts and points involved are set forth in the judgment.

E. A. C. McLorg, for the liquidator.
I). H. Cole, for the sheriff.
F. L. Qwillim, for the plaintiff.

Wetmore, J. :—The petition in the winding-up pro­
ceedings was presented to the Court of Queens Bench of 
Manitoba, and a winding-up order was made by that Court. 
No objections was raised as to the jurisdiction of that 
Court to entertain the petition and make the order. Sec­
tion 14 of the Act1 provides that “ The Courts of the var­
ious provinces and the Judges of the said Courts respectively 
shall be auxiliary to one another for the purposes of this 
Act.”1 The subsequent part of that section is not material 
to this application, because it is not proposed to wind up 
the business of the company in this Court. The facts as I 
find them under the material presented to me are that the

1 ** The Winding-up Act,” R. 8. Can.. 1R80, c. 120.

Judgment. 

Wetmore, J.

Statement.

Argument

•I udgment.
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petition for winding up tills company was presented to the 
Court of Queens Bench, on the 8th March last, and the 
winding-up order was made on the 15th March, and by that 
order Mr. Bertrand was appointed liquidator. Mr. Bertrand 
in his affidavit swears that the order for winding up was 
made on the 8th March, hut 1 am of opinion that I must 
he bound by the order itself, a copy of which is presented as 
an exhibit to Mr. Bertrand's affidavit and a certified copy 
of which was also tiled in the office of the clerk of the Court 
on the 30th March, under section 85 of the Act.1 Mr. Bert­
rand swears that he was appointed provisional liquidator on 
the 4th March. T cannot perceive under what authority he 
was then appointed provisional liquidator under the cir­
cumstances as section 20 of the Act1 only authorizes such 
appointment after the petition was presented. On the 9th 
March the plaintiffs obtained judgment against the defend­
ants and the same day lodged an execution with the sheriff, 
who on the 15th March seized the property in question 
under such execution.

1 am of opinion that I. have not jurisdiction to make the 
order sought for by Chamber order. The thirteenth section 
of The Winding Up Art1 does not apply, because: 1st. This 
application was made after the winding up order was made.

2nd. It was not made bv the company or by any creditor 
or contributor of the company.

3rd. Tt is for an order for the sheriff to give up posses­
sion of the goods, not to restrain further proceedings.

Sections 1(1 and 17 will not apply because all the pro­
ceedings in the action were concluded and the execution 
lodged before the winding up order was made, and the 
actual levy was made the very day the winding up order 
was made, and is therefore eontemjHiraneous with such order 
—not made after it. And the effect of the lien or charge 
created by the lodging of such execution and the levy there­
under is governed by section fifi. The only authority cited to 
me in support of my jurisdiction to order the sheriff to give 
up possession of the property by Chamber order was Miller 
v. MrCvaig.2 1 do not for a moment doubt that this Court 
has power to control its own proceedings. Nor do T doubt

•«! Mini. L. n. 530.



111. | MERCHANTS BANK V. BOCHE PERCEE COAL CO. 4(i

that when a judgment has been satisfied a Judge in Cliam- Judgment, 
hers lias power to stay proceedings on any execution issued Wetmore, J 
on such judgment. That jurisdiction has always so far as I 
know been well recognized. But a Judge has not power by 
Chamber order so far as 1 can discover to decide against 
which property nn execution shall attach or what property it 
shall bind. If the sheriff under execution against A seizes 
the property of B, a Judge cannot by Chamber order direct 
fhe sheriff to give up such property, nor can a Judge by 
Chamlier order compel the sheriff to give up property ex­
empt from execution. The right of property in such case 
must Ik* tried out in the ordinary way. Section 66 of the 
Act1 confers no authority on a Judge to make an order for 
the sheriff to give up the property. It simply does away 
with the lien or charge* created by the execution, leaving the 
property freed from such lien or charge, subject to the lien for 
costs as provided—with that section before him the sheriff 
will proceed at his peril.

I was inclined to think at first sight that possibly section 
77 of the Act,1 and Rule 79 of The Hales of the Supreme 
Court of the Territories might confer the jurisdiction on 
me, although that section and that rule were not cited to me 
by counsel. But on consideration I am of opinion that they 
will not help the matter. Section 77 of the Act1 merely 
authorizes a single Judge to do what the Act1 authorizes 
the Court to do, and Rule 79 merely provides that where 
the Act1 authorizes an application to lie made to a Judge 
for the purpose specified it may be made in Chambers. Sec­
tion fi(i of the Act1 authorizes no such application as that 
now made to be made to the Court or a Judge, as, for in­
stance, section 13 does, which authorizes an application to 
the Court. Possibly section 17 of the Act1 might also where 
it is applicable authorize an application to a Judge in Cham­
bers. because if the execution is void it may he set aside in 
Chambers or proceedings under it stayed. But the execu­
tion to which section fifi applies is not void. The property 
as before stated is simply relieved from the charge created.
In some of the provinces of Canada a memorial of judgment 
may be filed with the Registrar of Deeds which binds the pro­
perty of the execution debtor, and section fifi of the Act1 
lias reference to such a memorial. It seems to me that no
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Chamber order eould lie made setting aside any sueh mem 
orial or ordering the registrar to cancel the registry thereof. 
Nevertheless, section tiU relieves the property in the case 
mentioned from the charge created by such memorial.

I am of opinion that Mr. Bertrand must if the sheriff 
will not give the property up enforce his rights by action 
or injunction, according to the ordinary practice or the 
sheriff may interplead; and this application must be dismis­
sed, and Mr. Bertrand must pay to the plaintiffs and the 
sheriff their costs of opposing it.

Application dismissed with costs.

MORTON v. BANK OF MONTREAL (No. 1).

Appeal—Failure to comply irith order for necurity for confit—Ft- 
tending time- Meaning of “ forthwith“ extenuating rirrum- 
atancea."

Where nn nppellnnt is ordered to give security for costs “ forthwith,” 
lie must do so with al! reasonable celerity, otherwise the appea. 
will he dismissed with costs unless there are ex'enuating circum­
stances.

[Court in banc, Dec. 7. /S.07.

Motion by the defendant to have the plaintiff's appeal dis­
missed with costs for failure to forthwith furnish security 
for eosts as required by an order made June 8th 1897; and 
counter-motion by the plaintiff for leave to furnish the se­
curity and inscribe his appeal.

J. Record, Q.C., for plaintiff.
Ford Jones, for defendant.

The judgment of the Court, was delivered by îîor- 
i.EA v, J.

RorL-.AU, J. :—A motion was made on the first day of 
the term for an order allowing the plaintiff to inscribe his 
appeal to this Court upon payment of the sum of $100 into 
Court as security for costs in pursuance to the order of 
Richardson, J., dated the 8th day of June, A.D., 1897. An 
application had been made on the 11th May last by the defend-
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an tu for an order to extend the time to apply for security for 
costs, and Richardson, J., referred the said application to 
the Court in banc. On the 8th June, 1897, the said Court 
in banc advised the Honourable Mr. Justice Richardson, 
that this order should be granted.1

On the same date the plaintiff was ordered to forthwith 
pay into Court the sum of one hundred dollars as security for 
the defendants’ costs of the appeal, and that in default of 
such payment being made as aforesaid the said appeal be not 
heard.

The plaintiff has ever since made default to comply with 
the terms of the said order, and he waits till this term of 
the Court and asks the Court to grant him the indulgence of 
inscribing his appeal and paying into Court the said amount 
of one hundred dollars.

The right of the plaintiff to be heard by this Court 
was dependent on his giving security forthwith, and as 
soon as default of giving security was made, his right of 
appeal was gone. This seems to have been decided in Harris 
v. Fleming, 30 Weekly Reporter1, but as that volume was not 
in the library, I could not verify that decision. At all events 
it seems to me that before the plaintiff asks for an indul­
gence from this Court he should be in a position to show good 
reasons why he did not comply before this time with the 
terms of the order. There arc numerous authorities to show 
that where an order has been made for the appellant to give 
security for the costs of an appeal, if he does not give it 
within a reasonable time, the Court will dismiss the appeal 
without giving further time, unless there are extenuating 
circumstances. Washburn <6 Mom Manuf. Co. v. Patterson,* 
Vale v. Oppert,4 and Judd v. Green,1 also says that the de­
lay must be explained.

There was no proof or material upon which this motion 
was based. The only thing this Court had was the verbal 
explanation of the plaintiff’s advocate, which is no evidence

1 See the Judgment of the Court, ante p. 14.
* At p. 555.
'54 h. i: Ch. 643 ; 29 Ch. D. 48; 52 L. T. 705 ; 33 W. It. 403.
*5 Ch. D. 633; 25 W. R. 610.
•46 L. J. Ch. 257 ; 4 Ch. D. 784 ; 35 L. T. 783 ; 25 W. R. 293.

Judgment. 

Rouleau, J.

VOL. III. T. L. REPT8.—30
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or proof that the plaintiff deserves the indulgence of this 
Court.

By the terms of the order, the plaintiff was to give se­
curity “ forthwith.” According to the best authorities the 
word “ forthwith ” in matters of procedure means within 24 
hours, and when a statute enacts that an act is to be done 
“ forthwith ” it means that the act is to be done within a 
reasonable time. In Burgess v. Boetefeur* it was decided 
that the word “ forthwith ” means with all reasonable celer­
ity. No doubt the plaintiff cannot contend for a moment 
that he used reasonable celerity. I may add that he ignored 
the said order till five days before the term of this Court. 
Not only he had days to consider his position, but he took 
months. He cannot jiossibly claim to lie within the îange 
of the meaning of the word “ forthwith.”

I am therefore of the opinion that the plaintiff’s motion 
he dismissed with costs.

And as a consequence of this judgment the defendants’ 
motion asking that the plaintiff’s appeal be dismissed with 
costs is granted.

Appeal dismissed with costs.

MITCHELL v. THE ONTARIO WIND, ENGINE & 
PUMP CO.

Practice—Service of irrit ot summons—setting aside—Foreign cor­
poration—Agent.

When* a writ of summons was served within the juriadietion on an 
agent of a foreign corporation, and it appeared that the agent, was 
not resident in the Territories, lint was there temporarily, and doing 
business of a passing character, such service and a judgment signed 
thereon were, hésitante, set aside with costs.

[Wetmore, J., Mar. 9, 1898.

Application by defendants to set aside the service of a 
writ of summons and all subsequent proceedings thereon, 
including the judgment signed against the defendants.

J). II. Cole, for defendants.
E. L. El wood, for plaintiff.

•8 Scott (N.R.) 194; 7 M. & 0. 481 ; 13 L. J. M. C. 122; 8 
Jur. 021.
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Wbtmore, J.—The service was made on one Kenneth D. 
Mcl-ay an alleged agent of the defendants. It is claimed 
that McLay was not an agent of the defendants. I 
am inclined to think, howgver, upon reading the alleged 
contract sued on in this case, and the letters from Stephen 
H. Chapman, the president of the defendant company, to 
the plaintiff that McLay has been held out as an agent of 
the defendants. Whether however he is such nn agent that 
could he served with the writ of summons herein is quite 
another matter. The defendants are a foreign corporation 
having their head office at Toronto. Ontario. Whatever the 
character of McLay’s agency was, I am satisfied under the 
evidence that he was never resident agent at Yorkton or at 
any other place in the Territories for the defendants. I 
find that he was an agent of the defendants at Winnipeg. 
Manitoba, and that on three occasions at the most he came 
into the Territories at Yorkton temporarily and transacted 
business for them of a passing character. It is claimed that 
service of the summons on McLay was good service under 
sub-section 3 of section 31 of The Judicature Ordinance.' I 
have reached the conclusion, but with very great hesitation, 
that the service is not good. The section in question was no 
doubt taken from the Ontario Act. I find it is practically the 
same language in the Revised Statutes of Ontario (1877), 
chapter 50, section 31 ; and this was taken from Consolidated 
Statutes of Upper Canada, chapter 33, section 17. I can 
only find two decisions which afford me any assistance. The 
first is Taylor v. Orand Trunk Railway Cod In hat case 
Morrison, J„ held that service of a writ of si mons on 
the station agent of a railway company whose he i office was 
without the limits of Ontario was not a good vice. I do 
not wish to be understood that I am prêt i to go that 
length. It is possible that as the employment of a station 
agent involves permanency of residence where the work is 
being carried on and continued attention to the work which 
he is required to do for the company, he would lie held to 
transact or carry on business for the company within the 
meaning of the section. The other case I refer to is Wilson

•No. 6 of 1898; C. O. 1898, c. 21. Role 14, Sub. Rule 3.
■4 P. R. 300.

Judgment.



470 TERRITORIES LAW REPORTS. [VOL.

.indimiHit. y. The Aetna Life Assurance Company.3 In that case the 
Wrtmuvi', .1. writ was served on the local agent of the company at Ottawa, 

although the company had a head office at Toronto. The 
master held the service good, and I am inclined to agree 
with him. But it will be observed that in that case the 
service was on the local agent at Ottawa, he was the agent 
appointed at Ottawa, and within the jurisdiction of the 
Court, to carry on or transact business for the company 
there ? In the case at bar McLay was the agent at Winnipeg, 
not at Yorkton ; he was only at Yorkton temporarily doing 
business of a passing character. 1 cannot conceive that the 
legislature ever contemplated that an agent of that character 
could be served with process for his company. If such a 
person can be served with process for a corporation, then any 
person coming into the Territories to do any trifling thing 
for his employers, a company, can be served with process for 
the company. I am of the opinion that the person auth­
orized to be served with process under the section must be 
some person resident and domiciled in the country who has 
authority to carry on or transact the business of the com­
pany or some part of the business of the company. It is 
not necessary that he should have the power to transact all 
the business, that he should be the head manager or agent in 
the Territories. But, what he does transact or carry on, he 
must do it in view of his residency and of there being some­
thing in the nature of permanency attached to his employ­
ment until he is discharged. It is not intended that persons 
having claims against a corpora ton may catch some transient 
employee and because he does some passing business serve 
the company through him with process.

Summons made absolute with costs.

•8 V. H. 131.
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ALLOWAY ET AL. v. HUTCHISON (No. 1.)

Practice—Security for cotta—Affidavit—Power of Judge to examine 
record—Discretion—Merits—Cross-examination.

On an application for security for costs the plaintiff objected that 
the application could not be made until appearance had been 
entered, and that as the affidavit filed did not state that such had 
been done, nor show the state of the cause, the application should 
be dismissed, there being no power to enable the Judge to examine 
the record so as to ascertain in what stage the suit was.

Held, (1) Appearance is necessary.
(2) The state of the record should be disclosed by affidavit, 

but that
(3) The Judge has discretionary power to examine the record. 

Comments on the extent to which the merits of the cose can be
examined into on an application for security for costs.

[Wetmobe, J., Mar. 18, 1898.

Application for security for costs. The facts and findings 
are sufficiently stated above and in the judgment.

«7. T. Brown, for defendant.
E. A. C. McLorg, for plaintiff.

Wetmore, J. :—I have repeatedly held that application 
for security for costs may be made at any stage of the pro­
ceedings provided that the other party is not prejudiced by 
undue delays. The present practice however lays it down 
that it cannot be made until after the defendant has ap­
peared,1 and I am of opinion that-the affidavits should dis­
close in what stage the suit is. This was held in Torrance 
v. Gross,2 and in Hall v. Brigham * It was alleged, however 
as a matter of fact that an appearance was entered and that 
the suit is at that stage. It is objected that the affidavits 
should disclose that fact and that I have no power to exam­
ine the records to ascertain it.

The question of my power to examine the records has been 
repeatedly raised and Chamberlain v. Wood,* has been relied 
on in support of my power to do so. I do not think I have 
ever yet decided the question because it has not been neces-

Statement

Argument.

Judgment.

1 Archbold. Q. B. Practice (14th Ed.). 400. 
* 2 P. R. 55.
15 P. R. 4G4.
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Judgment, ry. i must however decide it in this case. I am of the
Wetmore, J. opinion that I have the power. Chamberlain v. Wood;4

Craven v. Smith;4 Hall v. Brigham3 and Hollingsworth v. 
Hollingsworth 4 establish this. But, while 1 have the power 
to do so. I am not bound to do so, it is discretionary with 
me. The correct practice is to bring the matters before the 
Judge by affidavit and if this is not done the Judge may 
refuse to examine the records. When the records are at 
a distance, as for instance at Yorkton, the matters must as 
a rule be brought before me by affidavit. It would be next 
to impossible for me to examine the records, at any rate 
without great delays. Then, ought I to examine the records 
in this case? The papers arc filed in the chief clerk’s office 
and are therefore easy of access to me. In Hall v. Brigham,• 
the records wrere examined by the Master. I cannot see that 
I would be doing any injustice to any party bv examining 
them in this case. I have done so. I find that the case is 
in this stage: An appearance has been entered for the de­
fendant. It is claimed that this appearance is a nullity? 
Why it is a nullity has not been stated, and I cannot discover 
that it is a nullity. It is not apparently in the usual form, 
but it seems to me that it is to the effect of the usual form. 
No application has been made to set it aside and I decline to 
treat it as a nullity as at present advised. The defendant 
has made the affidavit as to merits required by rule 520 of 
The Judicature Ordinance/ and is prima facie entitled to an 
order for security. Affidavits were produced to establish that 
the defendant made the promissory notes sued on. Sup­
pose he did make the notes, he may still have a defence to the 
action. I have repeatedly held that I will not try out the 
merits on an application of this sort, although I will in 
some cases allow the defendant to be cross-examined on his 
affidavit with a view of disclosing whether it is false or not. 
No application for cross-examination was made in this case.

Order for security.

MP R 195.
SL. R. 4 Ex. 140; 38 L. J. Ex. 90; 20 I* T. 400; 17 W. R. 710. 
• 10 P. R. 58.
TC. O. 1898. c. 21.
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PROCKTER (Appellant) v. HARPER (Respondent).

Criminal late—Appeal from Justice of the Peace—Notice of appeal— 
Service on Justice—Addressed to both respondent and Justice—

S. 880, par. (b) of C. O. 1892 requires a notice of appeal in a 
prescribed form to be given “ to the respondent or to the Justice 
who tried the case for him.” The notice of appeal in this case 
was addressed to both the respondent and the Justice, and was 
served on the Justice only : held, that the notice was not invalid, 
the address to the Justice being surplusage, and that as the Code 
does not require service on the Justice, he must be assumed to 
have known that the service on him was for the respondent.

A party who deliberately abstains from appearing in answer to a 
summons, and is thereby convicted, will be deprived of his costs 
on the conviction being quashed on appeal.

[Wktmore, J., May 10, 1898.

Elliott, for appellant.
The respondent did not appear.

Wetmore, J.—The appellant was convicted before N. H. 
Neilson, Esq., J.P., of an assault on the respondent; he was 
duly served with a summons to appear before the justice 
and answer the matter of the information, and deliberately 
omitted to obey such summons. The reason given by his 
advocate at the hearing of the appeal was that he considered 
the justice partial and he could not get fair play. The jus­
tice very naturally convicted, and the appellant appealed. 
The respondent failed to appear at the hearing of the appeal. 
I think it is a matter of regret that an appeal is allowable 
under the circumstances. But I am of opinion that an 
appeal lies. The appellant ought to have appeared before 
the justice and presented his side of the case, and given him 
an opportunity of deciding on it. If then the appellant 
considered that the justice acted partially he could have taken 
his appeal. But having abstained from appearing at all 
he might assume almost that as a matter of course a con­
viction would go against him, and it seems to me that it was 
a hardship on the respondent (because it might possibly have 
been unnecessary if the appellant had appeared) to drag 
him before a Court of Appeal, and such a practice should be 
discontinued. I can in one way discountenance it, and that is 
by refusing the appellant the costs of the appeal should the

Argument.

J udgment.
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.ludgniviit. appeal lie successful. The respondent not having appeared at 
Wetmure, J. the appeal to support his conviction, and the appeal being in 

the nature of a re-hearing, the conviction must be quashed, 
providing that the preliminaries to give the Appellate Court 
jurisdiction have been taken.

The only question arising on these preliminaries is 
whether the notice of appeal is sufficient. This notice was 
addressed to “ Phillip Harper (the respondent) and N. H. 
Neilson” (the .7. P.), and served on the justice only. Section 
880 of The Criminal Code,' provides that the notice is to 
be given “ to the respondent or to the justice who tried the 
case for him.” There is no provision for any notice to he 
given to the justice as such justice. This section also pie- 
scribes the form of notice. Upon inspecting this form 
(NNN), it provides that it shall be addressed to the parties 
to whom the notice of appeal is required to be given. The 
section of the Code referred to requires the notice to be 
given to the respondent, and if given to the justice it is given 
to him for the respondent. If the notice in this case there­
fore had been addressed to Harper alone and so served on 
the justice, I have no doubt that it would have been suffi­
cient, because in that case it would have strictly complied 
with the requirements of the law. Is the notice bad then 
because it was addressed to the respondent and the justice. 
I am of opinion that it is not bad for that reason. The 
address to the justice may be treated as surplusage. In ex 
forte Doherty,* the notice was addressed to the justice alone 
and served on him only ; the Court held, King, J., hésitante, 
that the notice was sufficient. Keohan v. Cook? is at var­
iance with that decision, and of course I am bound by the last 
mentioned case. But ex parte Doherty is important, because 
King, ,T„ who hesitated, expressed the opinion that the notice 
would have been sufficient if addressed to the respondent and 
served on the justice; and because the Court laid it down 
that (lie notice having been delivered to the justice he “ must 
be taken to know for what purpose it was given,” of course 
on the principle that every one must be assumed to know the 
law. Under The Summary Jurisdiction Act, 1879,* sec. 31,

'“The Criminnl Code." .15-50 Viet. e. 20.
125 N. B. II. 38 ; 0 C. L. T. 547.
81 Terr. L. R. 125. IX. C. L. T. 318.
M2 & 43 Vie. c. 40 (Imp ).
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sub-sec. 2, the appellant was required to give notice of appeal 
by serving it “ on the other party and on the clerk of the 
. . . Court of summary jurisdiction.” A notice of appeal 
was served on the clerk of summary jurisdiction addressed to 
the clerk and not to the justices from whose decision the 
appeal was brought. It was urged that the notice should 
have been addressed to the convicting justices although it 
might be served on the clerk. The notice however was held 
good : Regina v. Justices of Essex} I am of opinion that 
the notice in this ease having been addressed to the respond­
ent substantially complies with the form although it is ad­
dressed to the justice as well, and, therefore that the require­
ments of sec. 880, par. (6), of the Criminal Code,1 have been 
strictly complied with, and that as the Code does not require 
the notice to be served on the justice, he must be assumed 
to have known that the service on him was for the respond­
ent.

The conviction will be quashed, but, for the reasons be­
fore stated, without costs.

Conviction quashed without costs.

REGINA v. SIMPSON.

Summary conviction—No offence—Certiorari—Costa.

There is no jurisdiction on certiorari proceedings to award costs 
against a Justice or informant unless at any rate they have been 
guilty of misconduct, but where a Justice after notice of certiorari 
proceedings is served on him proceeds to a distress and sale he will 
not be protected from any damages to which on the quashing of 
the conviction he may, without such protection, be liable.

!

[Wetmorb, J., June 3, 1898.

The defendant was convicted for using insulting language 
to one James May (the informant), by calling him a 
“ damned liar,” and adjudged to pay a fine of $10 and $8.15 
costs. On this conviction a distress warrant was issued and 
two cows seized thereunder and sold by a constable, one

‘ (1892) 1 Q. B. 490: fil L. J. M. C. 120 : 06 L. T. 070; 40 
W. R. 446; 17 Cox C. C. 521 ; 56 J. P. 375.

Judgment. 

Wetmore, J.

Statement.
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statement, gtoddart. A motion was made by way of certiorari to quash 
the conviction.

Argument. /v< Elwood, for the motion.
J. T. Brown, contra.

Judgment. Wetmore, J.—It is conceded on all sides that the matter 
charged against the defendant and of which he was convicted 
ip, not an offence either at common law or by virtue of any 
statute or Ordinance, and therefore that the justice had no 
jurisdiction and that the conviction must be quashed. It is 
claimed however that no costs should be awarded either 
against the justice or the prosecutor, and I am of that opin­
ion. In the first place, I have great doubts whether I have 
jurisdiction to award costs against the justice or informant ; 
at any rate I have no such jurisdiction unless there has been 
some misconduct on the part of the justice or informant. 
See Reg. v. Banks.1 While no doubt a very gross blunder has 
been made by the justice in entertaining the charge, and 
possibly by the informant in laying it, I cannot discover 
anything which I can call misconduct on the part of either. 
I have no doubt that each of these was honestly of the opin­
ion that the matter charged was an offence punishable by 
summary conviction. The defendant himself it would seem 
was of that opinion at the trial. He raised no objection to 
the justice's jurisdiction, but on the contrary according to his 
own affidavit asked for further time stating in effect that 
he could prove that the informant was “ a damned liar.” 
In fact I am satisfied that he never ascertained that the 
magistrate had no jurisdiction until after the conviction was 
made. Moreover, while it is possible in view of the facts 
brought under my notice that the justice ought not to have 
entered a plea of guilty upon the defendant’s statement (but 
I am not prepared to so hold, and it is not necessary to do 
so), yet the justice was prepared and offered to grant the de­
fendant a reasonable adjournment, of eight days, which the 
defendant refused to accept unless the justice would agree to 
give a further enlargement at the expiration of that time. 
The justice very properly refused to do this, stating how-

•2 Terr. L. R. 81.
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ever that he might if lie thought it necessary. It would have 
been quite time enough to consider the question of further 
adjournment when the time for doing so arrived, namely, 
when the time of the first adjournment was reached. Under 
these circumstances I would not be disposed to grant costs 
even had I the jurisdiction to do so, but would leave the 
defendant to his right to recover such costs as damages in 
any action he may bring if such costs are in law so recover­
able. The only remaining question is whether I should under 
sec. 891 of The Criminal Code restrain the defendant from 
bringing an action against the justice or the officer who acted 
under the warrant of distress. I am of opinion that I ought 
not to so restrain the defendant. In the first place, the de­
fendant’s property has been seized and sold under the dis­
tress warrant, and this has been done without any right in 
law-. The defendant has committed no offence against the 
law whatever, and although the defendant did not raise any 
question of jurisdiction before the justice, nevertheless on 
the very day after the distress warrant was issued and before 
any property seized under it could possibly have been sold, 
the justice was served with a notice that the defendant in­
tended to apply for a certiorari to quash the conviction. 
This ought reasonably to have put the justice on his guard, 
and he had then ample time to have stopped the sale or have 
attempted to do so. No steps appear to have been taken in 
that direction, but the sale went on and the defendant 
was deprived of his property. I therefore see no just reason 
why the justice should be protected. So far as the constable 
is concerned, apart from the fact that the warrant of distress 
showed on its face that the justice had no jurisdiction to 
issue it (a circumstance which if it stoood alone might in­
fluence me to protect the constable) I have a strong suspicion 
that more property was sold than was necessary to realize the 
fine and costs. It seems that $61 worth of property was sold 
to realize $22.18. Under the circumstances I will suffer the 
defendant to pursue whatever remedies he may have at law.

Conviction and warrant issued thereunder quashed.

Order quashing conviction.

Judgment. 

Wetmore, J.





DIGEST OF CASES REPORTED IN THIS VOLUME
ACCOUNT.

See Costs, 0—Practice, 14.

ADMINISTRATION.

See Land Titles Act, 1.

ADMISSIBILITY.

Of statement of accused. Sec
(’RIMINAL Law, 0.

Of evidence of similar acts. See
Criminal Law, 4.
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gages, 4—Costs, i)—Judgment, 1, 2 
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AGENT.

See Criminal Law. 5—Husband and 
Wife, 1—Practice, 17—Solicitor. 
I.

ALIMONY.

1. Husband and Wife—Alimony— 
Ordinance \o. 1 ) of 1S9.rt— Practice— 
Solicitor — heaal ('rarity — Costs - 
■Inrisilii tion — Eridence — Applicability 
of the Matrimonial ('anses Act, ISÔ7 
(Imp.), Considered.1 — ( 1 ) The practice 
existing in England in I lie Court for 
Divorce and Matrimonial Causes is not 
applicable to the 'Northwest Territories.

(21 The Ordinance confers jurisdiction 
to grant alimony ns an independent relief, 
notwithstanding that in England such re­
lief could have been obtained only ns 
incidental to a decree for judicial separa­
tion, or for the dissolution of the mar­
riage, or for restitution of conjugal 
rights.— (3) In considering the question 
of legal cruelty, the station in life of 
the parties must be borne in mind. — 
(4 i A wife is entitled to her costs of an 
unsuccessful suit for alimonv. unless she 
has separate means out of v/hich to pay 
them, or unless her solicitor has been 
iruilty of misconduct in countenancing 
improper litigation or takes oppressive 
and unnecessary steps in promoting the 
case. Harris v. Harris. ( Wet more. ,T„ 
185X11, p. 416.

AMENDMENT.

See Conviction, 1—Solicitor, 4.

ANIMALS.

See Trespass, 1—Bills of Sale and 
Chattel Mortgages.

APPEAL.

See Assessment and Taxation—Con­
viction, 3, 4—Costs, 1, 10—Land­
lord and Tenant, 1.

ARCHITECT.

See Building Contract. 2.

ASSESSMENT AND TAXATION.

1. Assessment and Taxation —
I npeal to dudye — Personal Property 
When Tn.rablr -Meaning of “ Situated " 
as \pplicd to Personal Property—Costs. ] 
—Personal property brought into a school
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district for n mere temporary purpose 1 
is not “situated” within the district 
within tho meaning of section 98 of the 
School Ordinance. It. O. 1888, c. 59, so 
as to be liable for assessment. McKen­
zie v. Little Cut Arm School District. 
i Wet more. J„ 1891). p. 156.

2. Assessment and Taxation
The School Ordinance. R. i). 1RSS e 
s IOC -Construction of Statute Comple­
tion of \sscssmcnt Roll —- Time for — 
Omission—Effect of -Property Amnired 
Prior to Cnmnletion of 4 ssessment Poll
— Assessor's Powers.! The provisions of 
the School Ordinance which renuire the 
nssessm°nt roll to ho eoinnloted by the first 
of April, nr so soon thereafter as may 
be. are n« against a ratepayer directory 
only, hot imperative n« a "ainsi the trus­
tees.—Anv property, liable to «avntiop 
aenuirod before the actual completion of 
the assessment roll, «a liable *o nsse=e- 
ment Caddrn v lfcadowralc S. D 
( Wet more. J.. 1891). p. 158.

3. Assessment and Taxation —
1 ppeal from Court of Revision—When 
Assessment in to he Considered Complete
— 1 ssrssor's Powir to Alter .1 ssessment 
Roll C,rounds of Appeal — Power of 
Judae on Appeal.1 — An assessment is 
complete quoad anv particular property 
as soon as the assessor has valued it 
and placed it on the assessment roll. - 
t Judge, on appeal from the Court of 
Revision of a school district, has no 
power to arbitrarily amend mistakes or 
omissions in the assessment roll, but 
any such mistake or omission must be 
the subject of a specific appeal. No ob­
jections against an assessment can be en­
tertained by a Judge on anneal, unless 
they were raised before the Court of 
Revision. Bradshaw y. Rirerdale S. D
( Wet more. J.. 1892). p. 191.

4. Assessment and Taxation - -
The School Ordinance—Aunt al Xotiee 

C,rounds — Income — Omission to 
« ssrss Property of Other Persons — 
Property Purchased at Tax Sale Owner

Occupancy of ■— Personal Property — 
1 Iranian of “ Situated."]— An appellant 
from the Court of Revision to a Judge 
of the Supreme Court is limited to the 
"founds taken before the Court of Rovi 
sion and such additional grounds as arise 
ont of the decision of the Court of Re­
vision in respect of such grounds. -- 
Wages earned as section-foreman of n 
railway company is “income.” and a* 
such liable io taxation, and it is im­
material that such wages have been in­
vested in property which is also liable

NOTE—ASSIGNMENTS, ETC. [VOL.

to taxation.—The purchaser of lands at 
a tax sale, and who is not in occupation 
thereof, is not liable for assessment in 
respect thereof during the period allowed 
for redemption.—Cattle are assessable in 
the district where they are usually kepi, 
and the district in which the owner re­
sides is prima facie tlje district in which 
they are properly assessable. McKenzie 
\. Cut Arm S. /)., approved. (Iraham v. 
Itroadricw S. D. (Wetmore, J., 18991. 
p. 200.

5. Assessment Taxation—Jurisdic­
tion of Judge on Appeal from Court of 
Revision •— Validity of .4«#e«#mrnf.] — 
The powers given to a Court of Revision 
under sections 107 to 111 of the School 
Ordinance, and to a Judge under section 
112. do not enable a Judge acting there­
under to inquire into the legality of the 
whole assessment, and a ratepayer who 
has resorted to the provisions of these 
sections is not thereby estopped from tak­
ing substantive proceedings to set the 
assessment aside as being invalid and 
contrary to law.—Held, further, that a 
Hoard of Trustees may by subsequent 
conduct adopt an assessment made by a 
person not legally appointed, and thereby 
render such assessment valid. Bradshaw 
v. Rirerdale S. D. (No. 2). fWet more. 
J.. 18941. i>. 270.

6. Assessment and Taxation -
. 1 ppeal Pre-emption—Occupancy.] —Any 
net of ordinary ownership, however 
slight, performed by the holder of a pre­
emption entry upon his pre-emption, con­
stitutes such person the occupant there­
of so as to render him liable to assess­
ment. - - Such occupancy will continue, 
without any interruption, ns a construc­
tive occupancy, so long as the right of 
entry lasts. Cantclon and *Watson v. 
Lorlie S. />. ( Wetmore, J., 1890». p. 414.

ASSIGNMENT OF PROMISSORY 
NOTE.

See Bills, Notes and Cheques, 3.

ASSIGNMENTS AND PREFER­
ENCES.

1. Promissory Not•—Holder—Equit­
able Set off ayainst Drawee—Preferen­
tial Assignment — Pressure — Rev. Ord. 
ilftSP), c. ill. |—One Maloney, to secure 
a claim of $897, endorsed to the admin-
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istrn tors of tlio estate of .Tolin 8. Ewart 
a promissory note made in liis favour by 
the defendant. At the same time it was 
a mi mred that the administrators should 
hold the ha la nee of the proceeds in trust, 
first to pay certain other claims against 
Malonev and the residue to pay over to 
him. Suhseouenlly. hut before the note 
became due. Maloney executed an assign­
aient to the idaintifT of all his interest 
in the moneys secured hv the note in 
trust to pay the claims nrevionslv nr- 
ranged for and certain additional claims 
amounting to more than sufficient to ev- 
hnust the proceeds. The administrators 
before action endorsed the note to the 
plaintiff, lakintr from him an agreement 
to nroteet their interest. The defendant 
«•'aimed to he entitled to deduct from 

amount nnvnhle by him certain in­
debtedness of Maloney to him incurred 
in some collateral transaction, on the 
••'■oimd that the assignment Xvas void un­
der Rev. Ord. ( 1SSS). <• t<). or that it 
was no more than an assignment of n 
chose in action, and that the nlainMff 
took subject to the equities between the 
maker and the paver. —JJeld. affirming 
the judgment of Rouleau. J.. that the 
assignment, ha vine been procured hv pres­
sure. was not void : that the administra 
tors at all events were holders in due 
course, and the plaintiff could rest noon 
• heir title : and that there could there­
fore. he no set off against the pinin'iff 
O'Brien v. Johnston. (f*t. en banc. 1807)
p. no.

9. Assignments and Preferences
—Mort none—Setting Aside — Pressure
— Yaliditu — Substitution ■— Possession
— 'Repudiating Mortgage — Preferenee 
—Description — Costs.] — Held fl ) 
The execution of a chattel mort-mire hv 
the mortgagor and its delivery to and 
acceptance by the mortgagee or liis 
agent constitutes such mortgage a valid 
and binding instrument ns between the 
parties to it, without any further act 
on the part of the mortgagee.— (2) A 
mortgagee's solicitors are his agents for 
accepting such delivery.— (3) A mort­
gagee of chattels cannot validly repu­
diate the mortgage without giving proper 
notice to the mortgagor.-—(4) The sub­
stitution of one chattel security for an­
other lias the effect of cancelling the 
substituted security.— (5) To constitute 
a chattel mortgage a preference it must 
he “ the spontaneous net or deed ” of 
the insolvent, and must have been given 
“of his own mere motive and as a favour 
or bounty proceeding voluntarily from 
himself.” Moisons Bank v. Ilalter MS 
Can. S. C. R. 88), and Stephens v. Mc­

Arthur (10 Can. 8. C. R. 44(1). applied.
(d) Although a mortgagee may have 

no right to take possession of the mort­
gaged chattels, still if he does do so. 
and the mortgagor assents thereto, the 
possession is lawful quoad the mortgagor, 
and such assent may be implied from 
conduct. Hedrick v. Ashdown (15 Can. 
S. C. It. 227». distinguished.— (71 Where 
in a chattel mortgage there are some 
items that can he identified and others 
that cannot, such mortgage is void in 
toto only if the items that can be dis- 
linguished are few and insignificant, but 
where such items are neither few nor 
insignificant the mortgage is quoad such 
items valid. Adams v. Hutchings (No. 
2). ( Wet more, J„ 1895). p. 200.

3. Interpleader Chattel Mortgage— 
Preference — Fraud — pressure — Con- 
sideration — Statute of Elizabeth •— 
Evidence — Bills of Sale Ordinance — 
Ilona Fidcs. 1 —- One Lachlan Galbraith, 
being in insolvent circumstances, ex­
ecuted certain mortgages in favour of 
plaintiffs, upon request of their agent. 
Galbraith swore that he gave the mort­
gages voluntarily and without pressure 
being brought to bear.—Held. that the 
mortgages having been given at the re­
quest of the plaintiff’s agent, they were 
given under pressure, and were valid 
against creditors under The Preferential 
Assignments Ordinance ; that it was im­
material whether or not the mortgagees 
were aware of the insolvency ; that plain­
tiffs being liable on certain acceptances 
of Galbraith's was a sufficient reason for 
desiring and obtaining the security of the 
mortgages, and that the .implied undertak­
ing of the plaintiffs tojprotect Galbraith 
against any liability on such acceptances 
was a sufficient consideration to support 
the mortgages. Ontario v. Coté. (Wet- 
more. J.. 1897). p. 454.

See Interpleader. 1—Parties. 1.

ATTACHMENT OF DEBTS.

1. Attachment of Debts — Money 
Placed with Returning Officer as Deposit 
—Garnishee —What Attachable by Gar­
nishment.]—The defendant was a candi­
date for election ns a member of the 
Legislative Assembly, and under the elec­
tion laws in force the sum of $100 had 
to he deposited with the returning officer 
to be forfeited under certain conditions, 
but to he returned in the event of the 
candidate’s election. The garnishee was 
the returning officer, and one McDonald
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on tin* defendant's livhnlf advanced tin* 
minimi deposit from liis own funds.
Upon i In* defendant living d vela red 
vlvvtvd. i In- plaint iff gn rnishecd tin* de- 
posii. IIchi, iImi svrviev of a gnrnislu-v 
summon* will hind only so much ns tin* 
defendant van honestly deal with with­
out prejudicing the rights of third parti» «. 
and that conseipiently the money in the 
hands of the garnishee, not living such 
as tin- defendant could honestly deal with, 
was not altachalde. Davis v. Preethy. 
approved and followed. Creayh v. Suther­
land and Ifeade. garnisnev. ( Richard
son. .1.. 1SÎIÔ i, p. 303.

2. Garnishee Promissory Mote yiren 
lu (Sarnishee to Defendant — Whether 
Mtaehed inption Purpose of
Leyislation. | - The plaintiff «might hy 
means of garnishee process to attnvli the 
moneys payable under an undue promis­
sory note given hy the garnishee to the 
defendant. Held, that inasmuch as it 
was open to the plaintiff to seize the note 
tinder execution, and as the remedy pro­
vided hy garnishee process was intended 
to secure to judgment creditors wha* 
could n ; he reached hy execution, the 
promissory note was not garnlshable. 
Simpson v. Phillips <C Latham, garnishee. 
I Richardson. J.. p. 385.

See Practice, 10—Solicitor, 3.

ATTACHMENT OF PERSON.

See Practice. 3—Solicitor, 2, 4.

BAIL.

See Recognizance, 1.

BAILMENT.

See Bills of Sale and Chattel Mort­
gages—Sale of Goons.

BILLS. NOTES AND CHEQUES.

1. Bills of Exchange - Order for
Paument- -Xeeessity for ffiriny \otier of 
Dishonour of—-Validity of 1 ’erhal Afirre- 
ment to pire a Reasonable Time for 
Payment A—Defendant being indebted to 
plaintiff, gave to the plaintiff at his re­
quest on account, an order for $31.50 on

one Thompson payable lo plaintiff or 
order on the understanding that the 
plaintiff would give the defendant a 
"reasonable time ” to pay the balance of 
his indebtedness. The plaintiff duly pre­
sented the order to Thompson, who re­
fused to accept for more than $20. claim­
ing that was all lie owed the defendant. 
The plaintiff thereupon, without return­
ing the order or giving any notice of dis­
honour. issued a writ for the full amount 
of his claim.— Held, that notice of dis­
honour was necessary to support the ac­
tion quoad the amount represented by 
the order.—Held, further, that a promise 
to give a “ reasonable time ” for pay­
ment is not too indefinite.—Held, furtlic. 
that the agreement to give the defendant 
a reasonable lime was a binding agree­
ment. under the circumstances. Smith v. 
t'linl:. ( Wet more. J.. 181131, p. 221).

2. Intoxicating Liquor - It ill of Kx-
elianae Consideration — Jurisdiction 

■Repeal of Part of 1 et—Retrospective 
Operation — Interpretation of Statutes.'] 

-The mere fact that the consideration 
of a hill of exchange is intoxicating 
liquor does not of itself render the hill 
void under the N. W. T. Act as origin­
ally enacted. Where by a clause in an 
Act of Parliament the Courts are de­
prived of jurisdiction which they would 

J otherwise have, and that clause is by 
itself repealed, such clause is to he treated 
as if it never existed, and a retrospec- 

j live jurisdiction immediately attaches. 
Trumhell v. Taylor (No. 2». (Wet- 
more. J . 1805). p. 313.

3. Promissory Note \sxionmrn1— 
Plaintiff's Riyht to Sue. 1 — The state­
ment of claim was based on an alleged 
promissory note made by defendant, pay­
able to the order of one Bertrand and 
assigned to the plaintiff. The defendant 
denied such assignment. The evidence 
disclosed that the alleged assignment was

j not written on the note, but on a separ­
ate piece of paper, and purported to 

; assign a “ promissory note.”—Held, that 
the assignment, not being written on tlm 
note, was invalid and bad: and that, as- 

I suming the instrument sued on not to be 
a promissory note, the assignment was 
invalid and had. as it did not contain 
aof words as required hy R. O. 1<S8. r. 
"m. Hamilton v. It fa mason, ( Wet more, 
1 . 181R1). p. 308.

See Assignments and Preferences. 1, 
3—Attachment of Debts. 2 Sale 
of Goons. 4 — Small Debt Pro­
cedure. 1.
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BILLS OF SALE AND CHATTEL 
MORTGAGES.

1. Chattel Mortgage -Sufficiency 0/ 
Description of Goods Mortgaged—Con­
temporaneous Agreement Under Seal.]— 
The properly covered by chattel mortgage 
was described as “ all cattle and horses 
of whatever age and sex. branded 5 on 
the left side and all increase thereof, 
together with the said brand and brand­
ing irons.” The defendant, the mortga­
gee, had owned a number of cattle some 
of which were branded “ M. S.,f others 
! , and others “5” with one or both of 
the other brands. All those branded 
“ 5 ” were sold to the mortgagor.—Held, 
that the description was sufficient for 
identification, and that no mention of the 
locality where the cattle were at the time 
mortgage was given was necessary.—By 
a contemporaneous agreement under seal 
the mortgagor agreed for three years to 
give his whole time and attention to 
looking after the horses and cattle, and 
mortgagee agreeing to allow the mortga­
gor to sell sufficient to pay running ex­
penses. — Held, that the agreement did 
not affect the correctness of the state­
ment of consideration, which was stated 
as $8,000, the purchase price of the cat­
tle. (Jraveley v. Springer. (Ct. en banc,
18118), p. 120.

2. Interpleader -Chattel Mortgage— 
Validity — Consideration — Ordinance 
Number 18 of 1889, s. 7.]—Where a 
chattel mortgage was in fact given to 
secure a past indebtedness, but on its 
face purported to be given in considera­
tion of money “ in hand well and truly 
paid ” by the mortgagee to the mortgagor. 
Held, that the consideration was duly 
expressed within the meaning of s. 7 of 
Ordinance No. 18, of 1880.—A small in­
accuracy in the statement of the con­
sideration is not sufficient to avoid a 
chattel mortgage. Walley v. Harris. 
( Wetmore, J., 1802), p. 101.

3. Interpleader -Order for Chattels 
—lic'iistration—Costs.]— Ordinance No. 
8 of 1880. “ An Ordinance Concerning 
Receipt Notes. Hire Receipts, and Or­
ders for Chattels,” required such instru­
ments to be registered when the condition 
of the bailment was such that the pos­
session of the chattel should pass with­
out any ownership therein being ac­
quired by the bailee. — Held, that

where the condition of the bailment, al­
though not so specified in the instrument, 
was nevertheless in fact of the above 
character, such instrument must be regis­
tered under the Ordinance.—An instru­
ment is none the less an order for chat­
tels within the Ordinance, because it 
contains a provision that payments made 
thereon should be considered ns rent 
only. King v. Keenan & Stevens, claim­
ants. (Wetmore. J., 1894). p. 254.

4. Interpleader thattel Mortgage— 
Mortgagee in Possession—Lien for Money 
Paid — Substituted Chattels — Validity 
of Mortgage as Against Prior Execution 
Creditors. |—The plaintiff held a chattel 
mortgage on a stallion called Richard 
the .‘hd, executed on April 27. 1893, by 
one McDougall, against whose goods the 
defendant had previously placed a fi. fa. 
with the sheriff, but of which the plain­
tiff was unaware at the time of taking 
the mortgage. The mortgage was taken 
to secure a bona fide indebtedness. The 
plaintiff, in September, 1893, was in pos­
session of the stallion under his mort­
gage, and gave him to the mortgagor, 
McDougall, ns agent, to be sold in Brit­
ish Columbia and the proceeds invested 
in other horses. This was done, and 
such horses were brought back to the 
plaintiff's premises at Qu’Annelle, where 
they were seized by the sheriff under the 
fi. fa. An interpleader issue having been 
directed and tried, held, that the property 
in the horses was in the plaintiff to the 
full extent of the plaintiff’s claim. Bell 
v. Lafferty. (Richardson, J.. 1894). 2(13.

5. Conditional Sale - Lien Note — 
Affidavit of bona fides—Defect in—Valid­
ity of Note—Purchaser 11 uhout Notice of 
Lien—Bill of Sale Ordinance—Applica­
bility to IAen Notes—Nullity—Irregular­
ity—Ordinance No. 8 of 1889.] — (1) 
The fact that the jurat to an affidavit of 
bona fides on a “ lien note ’’ erroneously 
states the date, is merely an irregularity 
and does not invalidate the note.— (2) 
Where a note was on a separate sheet 
of paper from the affidavit of bona fides 
and fastened to it by a pin, and the 
registration clerk placed the number on 
the affidavit and not on the note itself, 
this was held to be a substantial com­
pliance with the Ordinance requiring the 
“ instrument ” to he numbered. —(3) 
Section 11 of the Bills of Sale Ordinance 
(No. 18 of 1889 ), which requires renewal 
statements to be filed, is not applicable

VOL. III. t.l. kkvts.—31 +
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to Ordinance No. 8 of 1889. Western 
Milling v. Darke, discussed. ltoss V. 
Wright. (Wetmore, J., 1890), p. 361.

See Assignments and Preferences, 2.

BRAND.

See Criminal Law, 4—Bills of Sale 
& Chattel Mortgages, 1.

BURDEN OF PROOF.

Sec Criminal Law.

BUILDING CONTRACT.
1. Building Contract— Work AT at 

According to Specifications—Damages.]— 
Where a party engages to perform work 
in a certain specified manner for an 
agreed price, and lie fails to perform the 
work in the manner specified, such party 
can recover only the agreed price less the 
cost of altering the work so as to make 
it correspond with the specifications. 
Clarke v. Lee. (Wetmore, J., 18031, p. 
101.

2. Building Contract — Architect's 
Certificate—Architect Supplying Material

Pleading—Work Aot According to Con- I 
tract—Damages.]—A building contract 
required a certificate to be “ obtained 
and signed by " the architect prior to pay­
ment. but did not specifically require 
the certificate to be produced to the 
owner of the building.—In an action 
against the owner to recover the balance 
of the contract price, held, not necessary 
to produce such certificate to the defend­
ant before action, and that an averment 
in the statement of claim that such cer­
tificate had been so produced was not 
material.—Ah architect’s certificate is 
conclusive unless obtained fraudulently 
or unless the certificate is wilfully un­
fair or partial.—The fact that the archi­
tect also supplied the lumber for the ■ 
building in question is sufficient to call ! 
on the Court to closely scrutinize all the 
circumstances connected with the giving 
of the certificate.—If a certificate is 
shewn to be wilfully unfair and partial 
in one respect, it invalidates the whole 
certificate. Where the material or work-
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| manship is not up to that contracted 
i for, the owner of the building is entitled 
j to such damages or to have such deduc- 
| lions made from the contract price as 

to put him in such a position as to have 
the building altered so as to make it in 

j accordance with the contract. Clarke V. 
Lee, followed.— If no time be mentioned in 
a building contract for its completion, it 

I must be completed witlnu a reasonable 
time, and what is a reasonable time will 

, depend ou all the circumstances. Where, 
however, a time is mentioned, the build- 

! ing must be completed by that time. Al­
len v. Pierce. ( Wetmore, J., 1895), p. 
319.

CANADA EVIDENCE ACT.
Sec Criminal Law.

CERTIFICATE OF ARCHITECT.

See Building Contract, 2.

CERTIORARI.

See Conviction, 1, 2, 5.

CIVIL OR CRIMINAL PROCEED- 
ING.

See Recognizance, 1.

COMPANY.

1. Company—Shareholder — Action 
against — Seizure of Shares by Sheriff 
under Execution against the Company— 
Payment by Shareholder to Execution 
Creditor of Company—Execution not Re­
turned nulla bona—Effect of Payment— 
Pleadings — Amendment — Costs.] — 
Shares in a joint stock company are not 
“ securities for money ” that can be 
seized by the sheriff under execution is­
sued against the company.—A share­
holder has no right to pay the amount 
unpaid on his shares to an execution 
creditor of the company until after the 
execution has been returned nulla bona. 
—The provisions of the Ordinance for 
enforcing a judgment against a company 
must be strictly followed. Clarke v. 
Preston. (Wetmore, J., 1895). p. 329.
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CONDITIONAL SALE.

Sec Hills of Sale and Chattel Mort­
gages—Sale of Goods.

CONFESSION.

See Criminal Law, 1, 2.

CONSIDERATION.

.See Assignments and Preferences — 
Hills of Sale and Chattel Mort­
gages, 1, 2 — Hills, Notes and 
Cheques, 2—Master and Servant, 
1—Sale of Goods, 4.

CONSTRUCTION OF STATUTES.

.Sec Assessment and Taxation, 2 — 
Attachment of Debts, 2—Hills, 
Notes and Cheques, 2 — Bills of 
Sale and Chattel Mortgages, 4 
—Homestead, 1 — Solicitor, 4 — 
Trespass, 1.

CONTEMPORANEOUS AGREE­
MENT.

Sec Hills of Sale and Chattel Mort­
gages, 1.

CONTRACT.
1. Master and Servant—Contract o} 

Ihriiifi—Letters—Evidence.]— Where n 
contract is to be made out by an offer on 
one side and an acceptance on the other, 
such acceptance to be binding must be 
unequivocal. Owen v. Tinning (No. 2). 
( Richardson, J., 1890), p. 410.

See Master and Servant, 1.

CONVERSION.

1. Conversion — Sheriff—Judgment 
for Costs—Subject Matter of Suit—Seiz­
ure — Exemptions Ordinance.]— Held, 
that a judgment solely for costs does not 
entitle the judgment creditor to seize un­
der execution the article, the price of

which formed the subjvci matter of the 
action in respect of which the costs were 
incurred. Dyers v. Murphy. (Wetmore, 
J., 1893), p. 109.

CONVICTION.

1. Conviction -Several Offences—In­
elusion where Statute Authorizes Joinder 
in Information—Form of Conviction — 
Unauthorized Punishment — Hard La­
bour—Amended Conviction — Variation 
from Minute of Adjudication—Review of 
Evidence on Certiorari for Purposes of 
Amendment—Adjudication de novo—Ex­
ercising Magistrates’ Discretion — Costs 
in Certiorari Proceedings.]—The Liquor 
License Ordinance (C. O. 1898, c. 89, s. 
102) expressly provides that several 
charges of contravention of the Or­
dinance committed by the same per­
son may be included in one and 
the same information or complaint. 
— Where the magistrate adjudges 
the accused guilty upon each charge 
it is not necessary that separate 
convictions should be drawn up; and the 
lines may be imposed in and by one and 
the same conviction, which may also ad­
judge a forfeiture in respect of each of­
fence.—2. Where on a summary conviction 

! the magistrate imposes imprisonment at 
I hard labour on default in paying the fine 
| upon a charge in respect of which the 

law does not authorize hard labour to be 
imposed, the magistrate may return to a 
certiorari an amended conviction omitting 
the unauthorized part of his adjudicatiou, 
and the amended conviction will not be 
bad by reason of such variance from the 
original adjudication.—3. A conviction in 
due form will not be quashed because 
it is founded upon a minute of adjudi­
cation which does not disclose an offence 
in law, if the Court is satisfied upon 
perusal of the depositions that the of­
fence for which the formal conviction was 
made was in fact committed.—4. Under 
Criminal Code, sec. 889. the Court may 
adjudicate de novo on the evidence given 
before the magistrate in cases removed 
by certiorari ; but the Court should not 
amend a conviction if in so doing it has 
to exercise the discretion of the magis­
trate.—5. Where a magistrate returns an 
amended conviction in certiorari pro­
ceedings and the conviction is sustained 
only by reason of the amendment, costs of 
the certiorari proceedings should not be 
awarded against the applicant. Queen v. 
Whiffin. (Rouleau, J., 1900), p. ?.
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2. Judgment upon Sta'fd Case

Subsequent Motion to Quash Conviction j 
—lies Judicata—Necessity lor Writ oj j 
Certiorari.]—Held, that where a summary 
conviction has been questioned on a case | 
stated by the magistrate under s. IKK) of 
The Criminal Code, 1802, and has been 
upheld, a subsequent application to quash 
it by way of certiorari, will not be en­
tertained. Semble, per Kiehardson and 
Wet more, JJ. (Scott and Koulenu, J.Î., 
dissenting i, that the papers in connec­
tion with a summary conviction, returned 
by the magistrate to one of the clerks 
of the Court under s. 888 of The Cri- 
ininul Code, lNi-, are not before the 
Court for all purposes, and that a writ 
of certiorari must issue in order that a 
motion to quash the conviction may be 
entertained. Reg. v. Monaghan. (Court 
en banc, 1897), p. 43.

3. Appeal from Conviction—Notice 
of [ppial -Sufficiency of—Form of No- 
tire—Criminal Code. s. 880. par. ( b )■—
Jurisdirtion to Hear Appeal Recogni- 
:<inn \bsenee of Affidavit of Justifica­
tion.] -Ilcld, Scott, J., aissentieutc, that 
a notice of appeal from a conviction is 
insufficient if it is not addressed to any 
person. Held, per curiam, that no affidn 
vit of justification of tin- sureties need 
accompany the recognizance. Cragg v. 
Im marsh. (Court en banc, 1898), p.91.

4. Criminal Law—Appeal from Jus­
tice of the Peace—Notice of Appeal 
Serriec on Justice — Addressed to Itotli 
Respondent and Justice—Costs.]—S. 880 
par < h t of C. C. 1892 requires a notice of 
appeal in a prescribed form to be given 
“ to the respondent or to the justice who 
tried the case for him.’’ The notice of 
appeal in this case was addressed to both 
the respondent and the justice, and was 
served on the justice only.—Held, that 
the notice was not invalid, the address 
to the justice being surplusage, and that 
as the Code does not require service on 
the justice, he must be assumed to 
have known that the service on 
him was for the respondent.—A party 
who deliberately abstains from appear­
ing in answer to a summons, and is 
thereby convicted, will be deprived of his 
costs on tin- conviction being quashed on I 
appeal. Proektcr v. Harper. ( Wet more. 
J.. I898i. p. 473.

5. Summary Conviction — No Of­
fence Certiorari—Costs.]- There is no 
jurisdiction on certiorari proceedings to 
award costs against a justice or inforra-
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ant unless at any rate they have been 
guilty of misconduct, but where a jus­
tice after notice of certiorari proceedings 
is served on him proceeds to a distress 
and sale he will not be protected from any 
damages to which on the quashing of the 
conviction lie may, without such protec­
tion. In- liable. Regina v. Simpson. (Wet- 
more, J.. 1898), p. 475.

COSTS.

1. Appeal Security for Costs—Spc- 
cial Circumstances—I’orcrty—Extension 
of Time.] The Judicature Ordinance No. 
(» of 1893. s. 504. as amended by Ordin­
ance No. 7 of 1895, s. 7. provides that : 
" No security for costs shall be required 
in applications for new trials or appeals 
or motions in the nature of appeals, un­
less by reason of special circumstances 
such security is ordered by a Judge upon 
application to be made within fifteen 
days from the service of the notice of 
motion, application or appeal."-—The de­
fendants succeeded at the trial.—The 
plaintiff served notice of appeal, and at 
the expiration of 37 days obtained an 
ex parte order extending the time for fil­
ing the appeal books. This order was ob­
tained upon an affidavit of the plaintiff 
to the effect that owing to poverty he 
had been till then unable to procure suffi­
cient means to meet the cost of print­
ing. On the following day the defend­
ants took out a summons to extend the 
time for applying for security for the 
costs of appeal, and for an order for 
security. The defendants’ application 
was founded upon the plaintiff's said affi­
davit. and a further affidavit to the ef­
fect that the sheriff was prepared to re­
turn "nulla bona " the execution against 
the plaintiff for the taxed costs of the 
action.—On a reference to the Court in 
bane, it was—Held, (1) that, inasmuch 
as the defendants’ delay in applying for 
an extension of time within which to 
make their application for security for 
costs of appeal had not prejudiced the 
plaintiff, the extension should be granted.

Lii That the plaintiff’s poverty was a 
“ special circumstance” entitling the de­
fendants to security for the costs of ap­
peal. Morton v. Rank of Montreal. 
(Court in banc, 1897), p. 14.

2. Practice Costs—Service Fees.]— 
To effect service of a writ of summons, 
the sheriff’s officer bona fide travelled 
from the sheriff’s office, where the writ
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was received, to the defendant’s residence, 
seven miles, and not finding the defend 
ant at home, he travelled from there to 
the residence of C., which was only four 
miles from the sheriff’s office, and there 
the défendant was found and served. The 
clerk on taxation allowed mileage for the 
•■mire distance travelled.—Held, on re­
view, that the sheriff was entitled to mile­
age for eight miles only, that is, the dis­
tance from the sheriff's office to the place 
where service was actually effected and 
return. Wise v. Currie. (Wetmore, J., 
18111), p. 149.

3. Practice -Security for Costs—.1 s- 
sets—Sature of—Corporation Carrying on 
Business Within the Jurisdiction — 
Costs.] — (1) An affidavit of assets to be 
sufficient to answer an application for 
security for costs must disclose that 
such assets are of a substantial nature, 
and such that the sheriff would be able 
to readily realize therefrom; but, (2) In 
the ease of a corporation carrying on a 
brunch of its business within the juris­
diction such particularity is not neces­
sary. It is sufficient to show that it 
possesses sufficient assets available for 
seizure' under execution to satisfy a judg­
ment against it for costs. Molsons flank 
v. Hall. (Wetmore, J., 1893), p. 187.

will not be ordered where the defendants 
have in their hands funds of the plain­
tiffs sufficient to indemnify themselves 
against the costs of defence. Seville v. 
Hughes, et al. (Wetmore, J., 18901, ». 
387.

8. Practice—Taxation of Costs — 
Witness Fee» Review.]—A. party attend­
ing Court as witness in more tlinn one 
cause is nevertheless cut filed to full fees 
in each cause. Hamilton v. fleck. (Wet­
more, J., 1890), p. 405.

9. Practice— Security for Costs — 
Temporary Residence within the Juris­
diction—Cross-examination on affidavit— 
Intention of Plaintiff to Reside in the 
Jurisdiction—Grounds upon which Secur­
ity for Costs is Granted—Relay.] — A 
plaintiff who is temporarily resident with­
in the jurisdiction may be required to 
give security for costs,—The reason why 
a litigant who is not resident within the 
jurisdiction, and who 1ms no substantial 
means within the jurisdiction, may he 
called on to give security for costs now, 
is that, if judgment be recovered against 
him, there is no means of enforcing ex­
amination for discovery, flyers v. Fern- 
dale School District. (Wetmore, J., 
18911), 1». 440.

4. Practice -Costs—Counsel Fee — 
Review of Taxation.]—Counsel fees are 
properly taxable to a defendant who is 
an advocate and appears in person. Cal­
vert V. Forbes (No. 2). (Wetmore, J., 
1*94 i, p. 283.

5. Solicitor and Client —Extent to
which Negligence of Advocate is Ground 
for Refusing Costs.]—As against bis 
client, an advocate is entitled to the 
costs of all work done unless the negli­
gence of the advocate is such that the 
client derives absolutely no benefit from 
the work. Hamilton v. McNeil. (Wet- 
more. J., 1895), p. 298.

6. Solicitor Practice—Witness Fees 
on Reference to Clerk to take Accounts’.]

A witness attending before the clerk on 
a reference to take accounts is entitled 
to witness fees either on the scale pro­
vided for witnesses attending trial or on 
the scale provided by the English Rules. 
Calvert v. Forbes (No. 4). (Wetmore, 
J.. 1895), p. 339.

7. Practice- -Security for Costs—Evi­
dence •— Documents Marked “ Without 
Prejudice ”—Funds of Plaintiffs in De­
fendants’ Hands.] — Security for costs

10. Appeal Failure to Comply with 
Order for Security for Costs—Extending 
Time- Meaning of “Forthwith.” “ Eat­
tenuating Circumstances."]—Where an 
appellant is ordered to give security for 
costs “ forthwith.” he must do so with 
all reasonable celerity, otherwise the ap­
peal will be dismissed with costs unless 
there are extenuating circumstances. 
Morion v. Rank of Montreal (No. 2). 
( Court in banc, 1897), p. 400.

See Alimony. 1—Company, 1—Convic­
tion, l, 4, 5—Conversion, 1—Hus- 
n.xNt) & Wife. 1—Judgment—Muni­
cipal Law, 1—Practice. 8, 10. 18 
Pleading, 1—Solicitor, 3.

COUNTERCLAIM.

See Practice, 1, 7,11—Sale of Goods, 1.

CRIMINAL LAW.

1. Criminal Law—Evidence—Confes­
sion—inducement—Person in Authority 
—Burden of Proof — Indians—Indian



CRIMINAL LAW488

Agent.]—If upon a proposal to give evi­
dence of an alleged confession the ques­
tion is raised whether it was made by 
the accused to a person in authority and 
induced by a promise of favour or by 
menaces or under terror, the onus is on 
the Crown to shew affirmatively that it 
was not so induced, Regina v. Thomp­
son, followed. — An Indian agent, 
an er officio Justice of the Peace, under 
general instructions to advise the Indians 
of his reserve, who was in fact in the 
habit of interviewing Indians of the re­
serve charged with offences with a view 
to aiding them in their defence, is quoad 
the Indians of his reserve, a person in 
authority.—Quare, whether a confession 
by an Indian to the Indian agent of the 
reserve to which the Indian belonged 
would not be a privileged communication. 
The Queen v. Charcoal. (Court en banc. 
1897), p. 7.

2. Criminal Law — Evidence -Ad­
missibility — Confession — Inducement 
hp a Person in Authority—Confession Ob­
tained by False Statement.]—Evidence of 
an alleged confession made by a person to 
a constable, who charged him with steal­
ing letters from a post office box. was 
held not admissible inasmuch ns it ap­
peared that the alleged confession was 
induced by the statements of the con­
stable that “decoy letters have been pn« 
in the box” (which was false), “and 
you must not think they were not 
watched ” ; and “ you may ns well tell 
us ns have it come out in a Court of 
law." The Queen v. McDonald. (Scott. 
J., 1890), p. 1.

3. False Swearing — Statutory De­
claration- So Allegation of Intention to 
Mislead—Amendment of Charoe—Author­
ity to Make Declaration—Withdrawal of 
Fleetion to be Tried by Jury—Prelimin­
ary Inquiry on Several Charges against 
Different Defendants — Admissibility of 
Statement of Accused Made upon Oath.] 
—The defendant was charged for that in 
a certain statutory declaration he did 
falsely, wilfully and corruptly declare to 
the truth of certain facts, setting them 
out. Upon objection before plea the 
charge was amended on the application 
of the Crown by adding an allegation 
that the defendant was duly authorized 
to make the declaration, but there was 
no allegation that It had been made with 
intent to mislead. Held, that no alle­
gation of intention to mislead was ne­
cessary : that the amendment was pro­
perly allowed, and that the charge wn*
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sufficient in point of form.—Held, fur 
ther, that s. 29 of the Canada Evidence 
Act. 1893. authorized the making as weV 
•is the taking of the declaration.—The 
defendant pleaded to the charge before 
amendment and elected to be tried by a 
Judge with the intervention of a jury. 
Upon being called upon to plead to the 
charge as amended he sought to alter bis 
election and to be tried by the Judge 
alone. This was refused.—Held, that the 
refusal was justified.—The declaration in 
question had been made by four parties 
commencing. “ We,” and setting out the 
names of the declarants, but there was 
no statement that it was made jointly 
and severally.—Held, that, the defend­
ant having signed it. there was no reason 
why he should not be taken to have made 
it of bis own personal knowledge.—The 
evidence at the preliminary investigation 
was taken on an information against the 
defendant at the same time as upon sep­
arate informations against two of his 
co-declarants.—Held, that the defendant 
was properly charged upon such evidence. 
—The defendant at the preliminary inves­
tigation. after being cautioned, requested 
that he should be sworn, and made his 
statement upon oath. — Held, that such 
statement was properly receivable against 
him at the trial. Regina v. Skelton. 
(Court in banc, 1898), p. 58.

4. Theft of Cattle Obliteration of 
flrands—Evidence of Similar Acts—Ad­
missibility.]—Prisoner was charged with 
the theft of certain cattle, the brands 
upon which had been obliterated.—Held. 
that evidence that the brands upon other 
cattle had been similarly obliterated and 
that the prisoner had in his possession 
branding irons adapted to causing an ob­
literation of the character found, was 
admissible. Rouleau, J„ dissentiente. The 
Quern v. t'ollyns. (Court in banc. 
1898), p. 82.

5. Criminal Law —Theft—Distress 
—Warrant—Authority of Advocates to 
Execute.]—Defendants were charged with 
stealing wheat, held under seizure by the 
Canada North West Land Company. The 
warrant under which seizure was made 
was executed by a firm of advocates as 
agents for the said company.—Held, that 
the work of executing a warrant of 
seizure is that of an agent and not of 
an advocate ns such, and, in the absence 
of evidence that the advocate had been 
specially appointed as agent to execute 
such warrant, there was no authority so 
to do. and the seizure thereunder was 
in consequence unauthorized and void
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FINES AND FORFEITURES.

See Conviction, 1.

FIRE.

See Negligence, 1.

FIXTURES.

1. Trespass Fixture—1Yliat Con­
stitutes — Intention of Parties.] — 
Whether an article not annexed to or 
fastened to the freehold is a fixture is 
entirely a matter of intention. Russell 
V. Nesbitt et al. ( Wet more, J., 1890), p. 
407.

FOREIGN CORPORATION.

See Practice, 17.

FRAUD AND MISREPRESENTA­
TION.

Sec Sale of Goods, 4.

FRAUDS ON CREDITORS.

1. Interpleader Sheriff—-Lease— 
Ilona Fides — Intent of Parties — De­
fraud in»/ Creditors — Setting Aside—13 
F Us., r. 7—Right of Tenant to Profits 
even though Lease be Void.]—Held, that 
a lease, although made for valuable con­
sideration and bona fide as between the 
parties to it, was, nevertheless, void ns 
against creditors, there having been in 
both parties an intent to delay and dé­
fi aud creditors, which intent gave rise 
to the lease. Comments on Wood v. 
Dixie. Stewart v. Hank of Ottawa et al. 
< Wet more, J„ 1897), p. 447.

Sec Assignments and Preferences, 
1. 2. o—Injunction, 1—Interpleader, 
1—Parties, 1.

FURTHER CONSIDERATION.

See Practice, 0.

GARNISHEE.

See Attachment of Debts.

GUARDIAN.

See Infant, 1.

HEALTH, INJURY TO.

See Infant, 1.

HOMESTEAD.

1. Dominion Lands Act — Home­
steader — Encumbrance Filed Prior to 
Issue of Patent—Validity of as against 
Fncumhraneee—T. R. P. Act, s. 125, and 
Dorn. L. A. s. .J2, construed.]—The words 
“ assignment or transfer” in section 
12 of the Dominion Lands Act are used 
in their popular sense of an absolute 
parting with the homestead right, and 
not in the technical sense of pledging 
the right by way of security.—The pro­
vision of section 42 of the Dominion 
Lands Act against the transfer of the 
homestead right is intended to operate 
only as between the Crown and the home­
steader. Harris v. Parkin, considered. 
In re Harper, (Wet more, J„ 1894), p. 
257.

2. Dominion Lands Act—Mortgage 
- Filing — Recommend for Patent —

Possession — Registrar — Appeal.] — 
A mortgage is not an “ assignment or 
transfer” within the meaning of section 
42 of the Dominion Lands Act (Revised 
Statutes. 188(1, c. 54).—A homesteader 
rightfully in possession of land is entitled 
to mortgage the same prior to recom­
mend for patent.—A homesteader who 
has taken actual possession in his own 
person of his homestead in pursuance of 
an entry therefor is to be considered ns 
rightfully in possession thereof for the 
mirpose of executing the mortgage. Re 
Smith. fWetmore. J., 189(1), p. 37(5.

HUSBAND AND WIFE.

1. Husband and Wife I limon y—
! Powers of Supreme Court—Jurisdiction 
—Implied Authority of Wife in Relation 

I to Husband's Affairs—Status of Wife—
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Costs. 1—Held, (1) The jurisdiction of 
the Supreme Court of the North-West 
Territories is limited to the powers and 
authorities exercised by the Courts of 
Common Law, Chancery and Probate in 
England on July 15th, 1870, and con­
sequently in the absence of express legis­
lation there is no jurisdiction to enter­
tain a suit for alimony.— (2) A wife 
has no implied authority to spend her 
money on her husband’s behalf, and the 
husband is not liable unless such ex­
penditure was made at his request.— 
(8) A married woman is liable to pay 
costs in favour of her husband out of 
her separate estate, this being an inci­
dent to her status ns a feme sole in re­
spect of such property. Harris v. Harris 
tit. (Wetmore, J., 1896), p. 289.

See Alimony, 1—Interpleader, 1— 
Parties. 1—Ultra Vires. 1.

INDIANS.

See Criminal Law, 1.

INDIAN AGENT.

See Criminal Law, 1.

INDUCEMENT.

See Criminal Law, 1, 2.

INFANT.

1. Omission to Provide Necessaries 
of Life, Clothing and Medical Aid 
to Child—Criminal Code, ss. 209. 210, 
211—“ Master and Servant ”—“ Head of 
Family” — “Medical Aid”—Permanent 
Injury to Health.] — Accused had been 
placed in charge of a child of twelve 
under agreement with Dr. Barnardo’s 
Homes. The boy’s toes were frozen, and 
after more than three weeks without 
medical attendance it became necessary 
to amputate them.—Held, that the rela­
tion of the accused to the boy was not 
that of parent, guardian or head of a 
family under s. 209 of the Criminal Code, 
1892.—Held, further, that in the absence 
of medical evidence as to its effect the 
loss of the toes could not be taken to be, 
or to be likely to cause, permanent in-
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jury to health. Regina ' v. Coventry. 
(Court en banc, 1898), p. 95.

2. Infant—Adoption—Parent's Right 
to Custody — Liability of Parent for 
Maintenance.]—Held, that a father, who 
lias given his child to another to adopt 
and rear, has, notwithstanding, the right 
to retake the custody of the child at any 
time.—Held, further, that a father so 
retaking his child is liable for mainten­
ance during such period of adoption only 
by virtue of a contract express or im­
plied. Farrell v. Wilton. ( Wetmore, J., 
1893), p. 232.

See Master and Servant, 1. 2.

INJUNCTION.
1. Interim Injunction Restraining 

Disposition of Property before 
Judgment—Extending {Statutory Reme­
dies—Fraudulent Dispositions of Prop­
erty.] — Semble, per Richardson and 
Wetmore, JJ., (Rouleau, J., dissen- 
tiente) that a plaintiff is not entitled 
before judgment to an interim injunction 
to restrain a disposition of property by 
a defendant. To obtain any relief of 
that nature before judgment, a plaintiff 
must make out a case within the statu­
tory provisions dealing with garnishee 
and attachment proceedings.—Held, by 
the Court, that in this case the material 
was in any event insufficient and that 
no injunction should be granted upon it. 
Pacific Investment Co. v. Swan. (Court 
en banc, 1898), p. 125.

INSOLVENCY.

See Assignments and Preferences.

INTERPLEADER.

1. Interpleader—Form of Issue — 
Evidence — Fraud — Admissibility of 
Evidence of Fraud—Garnishee Proceed­
ings—Husband and Wife—Exemptions.] 
—In an interpleader issue between the 
wife of the execution debtor and the 
execution creditors in which the ques­
tion was whether the goods seized by the 
sheriff were then the property of the 
wife as against the execution creditors, 
the trial Judge found and the Court en 
banc sustained his finding, that the
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goods or their purchase price being in ' 
reality the property of the husband, bad 
been fraudulently transferred by the hus­
band to the wife and therefore were the 
property of the execution creditors 
against the wife.—Held, Wetmore, J., ! 
dissenting, that notwithstanding the de­
cision of the Supreme Court of Canada 
in Donohue v. Dull, evidence of fraud 
as alerting the question of property was 
admissible ou the issue.—Per Kiciiard- 
son and McGuire, JJ., the decision of 
the Supreme Court of Canada in Dono­
hue v. Dull, was not applicable; it was 
not intended or contemplated to apply 
where, as in an interpleader issue, the 
question is whether or not a sale oi 
transfer of goods is a mere sham or de­
vice to defeat execution creditors.—Per \ 
Scott, J. :—The decision of the Supreme | 
Court of Canada in Donohoe v. Dull, I 
extended only to proceedings by way of 
attachment of debts, in which, in order 
to enable the judgment creditor to suc­
ceed. it must appear that a debt exists 
for which the judgment debtor might 
have brought an action against the gar­
nishee.- -Fraudulent transfer of exemp­
tions discussed. West v. Ames Dolden 
d_ Co. et al. (Court en banc, 1897), p.

Sec Kills of Sale and Chattel 
Mortgages, 1, 2, 3, 4 — Frauds on 
Creditors, 1 — Privilege, 1 — Ultra

INTOXICATING LIQUOR.
See It ills. Notes and Cheques, 2.

IRREGULARITY.
Sec Kills of Sale and Chattel Mori 

gages, 4—Judgment—Practice.

ISSUE.

Form of. See Interpleader, 1.

JUDGMENT.
1. Practice -Regular Judgment—Sc\ 

ting Aside — Merits — Delay.] •— (1 
Mere delay is no answer to an applicn 
lion to set aside a judgment on th

merits, unless an irreparable wrong be 
done.— <2i The affidavit of merits should 
lie made by the parly having personal 
knowledge. Hanson v. Pearson. (Wet- 
more, J., 1893), p. 197.

2. Practice ,/udgment—I ntcrlocu- 
>ory or Pinal—Setting Aside Affidavit of 
Merits — Necessity for—Cost».]—An in­
terlocutory judgment is irregular if it 
awards damages and omits to state that 
such damages are to be assessed, or if 
such judgment awards costs.—It is not 
necessary to produce any affidavit of 
merits on an application to set aside an 
Irregular judgment. Perry v. Hunter et 
al. (Wetmore. J., 1894), p. 200.

3. Practice-- Striking out Appear­
ance—-Question of Law—Leave to De­
fend—Power of Judge to Strif e out Sham 
Defences.]—Un an application for sum­
mary judgment, the Judge, while giving 
leave to defend, has power to strike out

j such defences ns are sham defences, but it 
would be an improper use of the practice 

j to make such an application with this end 
in view. Before a summons is granted 
a prima fade case should be made out, 
shewing that the defendant has no de- 

: fence whatever. Trumbcll v. Taylor.
I 'Wetmore, J., 1895), p. 305.

4. Practice Writ of Summons—En­
dorsement of Service—Default Judgment

j --Setting Aside.]—The English Rule re- 
| quiring endorsement of service is incor­

porated with the Judicature Ordinance 
of 1893. - Where the defendant made
affidavit that he had not been served 
personally, but that the writ had been 
served on his wife, and no affidavit of 
the wife was produced in corroboration, 
an application to set the service aside 
was refused. Morrison v. Morrison.

| i Richardson, J., 1890), p. 399.

5. Practice—Setting Aside Judgment
Irregularity—Time for Appearance —

Clerk. 1—Where the defendant, after the 
time limited for appearance, tendered to 
the clerk of the Court an appearance, and 
the plaintiff had previously tendered to 

| the Clerk the necessary papers for the 
1 entry of default judgment, but judgment 

had not been yet signed, and the clerk 
refused to accept the appearance and 
signed judgment, the judgment was set 
aside for irregularity. Masscy-Harris Co. 
v. OH. (Wetmore, J., 18901, p. 438.

I j 6. Partnership—Practice—Judgment 
i- —Setting aside — Terms—Costs.] — 
e Merc delay is not a bar to an application
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to sot aside a regular judgment on the 
merits unless it In- shewn that an irre­
parable injury will be thereby done to 
the plaintiff.—The applicant moved to 
set aside a regular judgment signed 
against a partnership in the firm name 
on the ground that there never was such 
a firm and that the applicant had never 
been served with writ of summons, and 
was not a member of such firm. The 
plaintiff's counsel raised no objections to ; 
the applicant’s want of locus standi to 
attack the judgment, but consented to the 
judgment being set aside as on the mer­
its and on the usual terms sufficient to 
protect the plaintiff. It appeared that 
certain goods of the applicant had been 
seized by the sheriff under an execution 
issued on the judgment against the firm. 
The judgment was ordered to be set aside 
upon the applicant paying the amount 
thereof into Court and paying the costs. 
Westinan \. Ogmundson et al. (Wet- 
more, J., 1807), p. 442.
See Conversion, 1 — Solicitor, 4 — 

Practice, 16.

JURAT.
See Pills of Sale & Chattel Mort­

gages, 4.

JURISDICTION.

Of Judge in Chambers: See Prac­
tice, 13—Winding-up Act, 1.

Of Judtre on Appeal from Court 
of Revision: Sec Assessment &
Taxation, 3, 4, 5.

Of Judge to Strike out Sham De­
fences: See Judgment, 3.

Of Judge to Award Costs in Cer­
tiorari Proceedings: See Conviction,

Of Court of Revision: See Assess­
ment & Taxation, 5.

See Alimony, 1 — Bills, Notes and 
Cheques, 2—Husband & Wife, 1— 
Recognizance, 1.

JURY.
See Criminal Law, 3.

JUSTICE OF THE PEACE.
See Conviction, 5.

LACHES.
Sec Judgment, 1—Practice, 12.

LANDLORD AND TENANT.
1. Landlord and Tenant -'Tenu »ey 

lor I!h n n Months at the Rate Of 9400.00 
per Year—Monthly payments of Rent- 
Notice to (Juit—ltiyht of Appeal—Judi­
cature Ordinance, s. 503.]—Respondents 
became tenants of the appellant for a 
period of eleven months, for which they 
were to pay rent “ at the rate of $400 per 
year.” They paid the rent monthly. After 
the expiration of the term they continued 
in possession paying monthly rent. On 
0th March, 1896, they gave appellant 
notice that they would quit the prem­
ises on 30th April following. They paid 
rent up to that date, when they quit the 
premises in pursuance of their notice. No

j arrangement was made as to terms upon 
! which respondents were to continue after 

the expiry of the term. The action was 
brought for $66.66 rent for the months 
<>f May and June.—Held, affirming the 

I judgment of Rouleau, J., that the tenancy 
| was a tenancy from month to month and 
, was prooerly terminated by the notice to 
quit.—Held, that the matter in question 

! related “ to the taking of an annual or 
other rent," and that consequently an 

; appeal lay without leave. Eastman v. 
Richards. (Court in banc), p. 73.

2. Landlord and Tenant—Tenancy 
- at Will—Right to Distrain — Excessive

Distress. 1— A tenant at will may by 
agreement made during the tenancy change 
the nature of his holding so as to make 
the rent payable at fixed periods, and 
upon this being done a right of distress is 
given to the landlord.—Held, also, that, in 
levying distress for rent a bailiff is jus­
tified in seizing sufficient to make the 
realization of the rent and expenses cer­
tain, but must be careful not to take more 
than what is manifestly sufficient for that 
purpose. Stonier v. Fleming et al. (Wet- 
more, J„ 1893), p. 223.

See Frauds on Creditors, 1.

LAND TITLES ACT.
1. Land Titles Act—Issue of Certifi­

cate of Title to Executor as Such—Execu-
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tor Entitled as Residuary Devisee—Exe­
cution Against Him Personally—Entry 
of, upon Certificate of Title.]—Where an 
executor is by the will entitled as legatee 
to the lands' of the estate, a registrar 
should not register against them an exe­
cution against the executor personally un­
til lie lias satisfactory evidence that the 
debts and other charges against the es­
tate have been satisfied.—Remarks by 
Wetmobe, J., upon the position with re­
gard to executions against an executor 
so entitled, or an adminisrator entitled 
in distribution, lie Calloway, iCourt 
in banc, 1898), p. 88.

See Homestead, 1, 2.

LEGAL CRUELTY.

See Alimony, 1.

LEGAL PROFESSION ORDIN­
ANCE.

Sec Solicitor.

LIEN.

1. Mechanics" Lien — /Practice and 
Procedure — Summons under Ordinance 
Xo. 6 of /.S,s7,.]—Instituting proceedings to 
realize a claim means that they shall he 
instituted against nil parties whose in­
terests are to be affected by such pro­
ceedings. Dank of Montreal v. Ilaffncr 
approved : Cole v. Hall, criticized.—The 
adaptability to the Territories of the 
practice existing in Ontario under “ The 
Mechanics* Lien Act ” of Ontario dis­
cussed. McOuirl v. Fletcher. ( Wetmore, 
J., 1889), p. 137.

See Bills of Sale & Chattel Mort­
gages, 4 -Solicitor, 3.

“ LIEN NOTE.”
Sec Bills of Sale and Chattel Mort­

gage, 5—Sale of Goods, 1, 2.

LIQUIDATED DEMAND.
See Small Debt Procedure, 1.

MUNICIPAL LAW. [VOL.

LIQUOR LICENSE ORDINANCE.

Sec Conviction, 1.

MAINTENANCE.

See Infant, 2.

MASTER AND SERVANT.

1. Master and Servant—Infant — 
Wages — Counterclaim—Unconscionable 
Agreement.]—A hiring at $9 per month 
"for the herding season ’’ entitles the 
servant to payment of wages at the end 
of each month, and the servant’s subse­
quent desertion of the master does not 
forfeit the servant’s right to such wages. 
—An agreement ou the part of an in­
fant to pay for any sheep lost during the 
herding of same by the infant is uncon­
scionable and cannot be enforced. Johns­
ton v. Keenan. (Wetmore, J., 1894), p.
090

2. Infant—Contract of Hiring—Par­
ent's Fight to one for Wages—Master and 
Servant.]—A parent suing for the wages 
of an infant cannot stand in any better 
position than the infant could if the in­
fant were himself suing. Noble v. Wig­
gins. (Wetmore, J., 1895», p. 318.

See Contract, 1—Infant, 1.

MEANS OF KNOWLEDGE.

See Practice, 12.

MECHANICS’ LIEN.
See Lien.

MORTGAGE OF LAND.
See Homestead, 2.

MUNICIPAL LAW.
1. Municipal Law—Quo Warranto— 

Disclaimer—Effect of—Costs ] — A re­
spondent who files a disclaimer under 
section 82 of Part II. of the Municipal
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Ordinance. 1804, thereby admits the val­
idity of the quo warranto and the pro­
ceedings on which it is based. Such a 
disclaimer operates as a resignation of 
the seat, and ends the suit save for the 
question of costs.—Relators should not 
be discouraged from bringing cases of in­
valid elections under notice of a Judge 
at the peril of having to lose the costs 
necessarily incurred. Regina ex rel. 
Shepherd v. Lamont; Regina ex rel. 
Shepherd v. Street. ( Wetmore, J., j 
1896), p. 371.

NECESSARIES.

Omission to Provide: See Infant, 1.

NEGLIGENCE.

1. Negligence Setting Fire to Straw 
and Refuse—Fire Escaping—Damages— 
Liability for.]—Although a former has 
the right to set fire to straw and refuse 
on his own land, still by so doing he is j 
using his land other than in the na­
tural way. and if such fire from any 
cause escape and cause damage to a 
neighbour, the larmer is, following Ry- 
land v. Fletcher, liable for such damage. 1 
Fatrcc v. Kincaid. (Richardson, J., 1 
1S!W). p. 395.

See Costs, 5.

NOTICE.

Of Apneal from Conviction: See
Conviction, 3, 4.

Of Dishonour: See Bills, Notes & fl 
Cheques, 1.

To Quit: See Landlord and Ten­
ant, 1.

Knowledge: See Practice, 12.

NULLA BONA.
See Company, 1.

NULLITY.
See Bills of Sale & Chattel Mort­

gage, 4—Practice, 2, 12.

OBLITERATION OF BRANDS.

See Criminal Law, 4.

OCCUPANCY.
Sec Assessment and Taxation, 0.

ORDER.

See Practice, 9, 13.

PARENT AND CHILD.
See Infant, 1, 2—Master & Servant, 2.

PARTIES.
1. Husband and Wife—Fraudulent 

Assignment—Forties.]—Where an action 
was brought by an execution creditor to 
set aside as fraudulent a deed of as­
signment of a homestead from the exe­
cution debtor to his wife, and also the 
patent issued thereon by the Crown, and 
the wife was made the sole defendant.— 
Held, hésitante, that in default of ap­
pearance,—1. Notice to the Crown was 
not necessary.—2. The husband was not 
a necessary party. Oillies et al. v. 
Kaake. (Wetmore, J., 1891), p. 152.

See Practice, 1.

PARTNERSHIP.

Judgment against: See Judgment,

PATENT.

To Land: See Homestead, 1, 2.

PERSON IN AUTHORITY.
See Criminal Law, 1, 2.

PLEADING.

1. Pleading —Chattel Mortgage—Val- 
ity—Agent—Authority.]—A plea of non
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deduct puts iu issue only the fact of n 
detention adverse to or against the will 
of the plaintiff. It does not put in is­
sue the fact of a detention. Massey v. 
Pierce. (Wetmore, J., 1894), p. 253.

2. Practice Pleadings—Fntruc Alle­
gations of Fact—Striking Out.]—Untrue 
allegations In a statement of defence will 
be struck out only when an abuse of the 
process of the Court has been clearly and 
unmistakably established. Owen v. Tin­
ning (1). (Richardson, J., 189(5), p.
403.

See Practice.

PRACTICE.
1. Practice Counterclaim—Third

Party.]—The rules ns to third party 
procedure do not apply to a counterclaim 
against the original plaintiff and a third 
person. Taylor v. Pope. (Wetmore, J„ 
1888), p. 132.

2. Practice -— Replevin—Affidavit— 
Pleading.]—To support a writ of reple­
vin it is not necessary to allege in the 
statement of claim an unlawful deten­
tion in actual words; it is sufficient if 
the facts alleged shew such to be the 
case.—Affidavit in support of a writ of 
replevin may be sworn before the issue 
of the writ of summons, but in such' case 
it should not be entitled in the cause. 
Critchley v. Simcts. ( Wetmore, J., 
18881, p. 135.

3. Practice -Examination for Discov­
ery—Refusal to Answer—Attachment.]— 
An examination for discovery should be 
confined to the matters in question in the ! 
action, and should be governed by the 
rules of evidence. Any evidence that 
may be material on any question arising 
for the decision of the tribunal trying the 
cause is a proper subject for examina­
tion.—Where the refusal to answer a 
question on an examination for discovery 
raises a more or less fine point of law 
such party should be ordered to attend 
and answer before attachment proceed­
ings are taken. Adams et al. v. Hutch­
ings et al. (1). (Wetmore, J., 1893),
p. 181.

4. Practice -Pleading—Seal—Setting 
Aside Writ—Costs.]—( 1 ) A document 
which purports to be a statement of 
claim but which does not substantially

[vol.

comply with the requirements of the prac­
tice is insufficient to support o writ of 
summons.— (21 It is not fatal to the 
service of a writ of summons that the 
copy had no marks thereon to indicate 
that the original writ was sealed, pro­
vided that such original was in fact pro­
perly sealed. Cameron v. Wheeler fol­
lowed. Clarke v. Brownlie. (Wetmore, 
J., 18931. p. 194.

5. Practice Setting down for Trial—■ 
Venue.]—In setting a cause down for 
trial the situation of the parties and the 
peculiar circumstances of each case should 
be considered and the case set down for 
the most convenient place and time. 
Hamilton v. Wilkinson. (Wetmore, J., 
1894). p. 235.

6. Practice -Farther Consideration.] 
—The judgment pronounced after trial re­
served “ all further directions that may 
be necessary.*’ Relying on this, the de­
fendant some six months after judgment 
was pronounced applied for further con­
sideration. the matter so to be considered 
being certain costs and expenses of the 
defendant’s bailiff for keeping possession 
of the property in dispute after service 
of an interim injunction order and be­
fore the appointment of a receiver. The 
request for such further consideration 
was made and the proceedings therefor 
taken according to the English practice 
in the Chancery Division.—Held, (11 that 
such practice was correct.—(2) That a 
reservation of further directions does not 
entitle a party to move for further consid­
eration.—(3) That, in any event, the 
Court will not take into consideration at 
a further hearing any matter which was 
not raised by the pleadings, and which 
should have been brought under the no­
tice of the Court at the trial. Adams v. 
Hutchings et al. (No. 3). (Wetmore, 
J.. 18941, p. 242.

7. Practice — Set-off and Counter­
claim.]—Held, a claim sounding in dam­
ages and arising out of the contract sued 
on by the plaintiff is properly matter of 
set-off and not of counterclaim. Stevens v. 
Keenan. (Wetmore J., 1894), p. 244.

8. Practice—Review of Taxation of 
Costs—Grounds.]—Held, on a review of 
taxation of costs that it is not necessary 
to set forth in the notice the grounds of 
the application, nor to lay objections iu 
writing before the taxing officer. Smith- 
ers V. Hutchings. (Wetmore, J., 18941,

i p. 251.
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9. Practice—Indorsement on Order— 
Seal—Order not Fixing Time.] — The 
memorandum required by s. 311 of No. 0 
of 1893 (C. O. 1898. c. 21. s. 301 to be 
endorsed on the copy of an order, forms 
no part of the order, but Is merely a 
notice to the defendant.—The omission 
of an order to state the time or the time 
after the service of the order within which 
an act is required to be done does not 
render the order ineffectual, but the 
Court will make a supplemental order 
fixing the time.—It is not necessary to 
endorse on the copy of an order served 
any words or marks to indicate that the 
original is under the seal of the Court, 
when the seal on the original is pointed 
out to the party served at the time of 
service. Calvert v. Forbes (No. 1). 
(Wetmore, J., 1894), p. 282.

10. Practice - Summons to Extend 
Time for Pleading.]—Held, before moving 
for an extension of time for pleading, ap­
plication should first be made to the op­
posing litigant to extend the time by 
consent, but the omission to do so affects 
the question of costs only. Commercial 
Hank v. Crerar. (Wetmore, J., 1894).
p. 280.

11. Practice — Replevin—Counter­
claim.]—In a replevin suit where the de­
fendant counterclaimed fora return of the 
chattels, it was held that the proceeding 
by counterclaim was irregular and that 
the right to the return of the goods should 
be set up in the defence. Seeman v. 
Erickson (No. 1). Wetmore, J., 1894). 
p. 287.

12. Practice Replevin—Affidavit — 
Irregularity — Laches — Waiver—Means 
of Knowledge.]—The plaintiff issued a 
writ of replevin on an insufficient affida­
vit. The defendant filed a defence in 
which he recognized the replevin and 
asked for a return of the property reple- 
vined. A month later the defendant 
moved to set aside the writ of replevin 
as irregular, having just become aware 
of it.—Held. (1) That the writ of reple­
vin was not void but irregular.— (2) That 
such irregularity might be waived : and. 
—(3)That, as the defendant had the 
means of searching and inspecting the 
affidavit, he should have done so, and 
his delay of a month coupled with the 
recognition of the replevin in his plead­
ing constituted a waiver. Seeman v. 
Erickson (2). (Wetmore, J., 1895), p. 
294.

13. Practice - Application to Judge in 
Chambers Instead of to Court—Powers of

Judge.] — A Judge sitting in Chambers 
has no jurisdiction to deal with an appli­
cation that should properly have been 
made to him in Court, but such applica­
tion must be dismissed. Campbell v. 
Fisher (Elisa B. Fisher, claimant). 
(Wetmore, J., 1895), p. 297.

14. Practice Reference to Clerk to 
Take Accounts — Procedure on—Certifi­
cate of Clerk—Mode of Setting—Applica­
tion to Confirm.]— The rules of Court 
governing proceedings on references before 
the chief clerk in England are applicable 
to and govern proceedings in the N. W. T. 
on a reference to the clerk of the Court. 
—The Judge in directing the reference 
has power to make such order as to en­
able him to remain seized of the matter in 
Chambers.—Comments on the procedure 
requisite to confirm or vary the certifi­
cate of the clerk after reference. Calvert 
v. Forbes (No. 3). (Wetmore, J., 
1895), p. 307.

15. Writ of Summons -Service — 
Partnership—Society Sued eo nomine— 
Setting Aside Writ—Practice.]—A writ 
was issued against a number of defend­
ants. including “ The Moose Jaw County 
Association of patrons of Industry.” Ap­
plication was made by the association to 
set aside the writ and service ns against 
it, the application being supported by the 
affidavit of one McClelland, the president 
of the association, who deposed that ” the 
association was not a body corporate, or 
an association or company of men with 
power to make contracts.”—Held. (1) 
An application cannot be made to set 
aside a writ of summons in part.— <2) 
It is not sufficient for the applicant to 
depose that the association has not the 
power to contract, but that the objects 
of the association should be set out.— 
(3) In the absence of information n lo 
the objects of the association, it was im­
possible to decide whether it was a nmt- 
nership or not, and since a partnership 
could he sued eo nomine, the material was 
insufficient to support the application. 
Smith v. Dickinson, et al. (We'more. 
J.. 1895), p. 332.

16. Attachment of Debts—Garni­
shee Payina into Court—Various Courses 
open to a Garnishee Considered.]—A gar­
nishee who pays money into Court must 
pay in the amount of his whole indebted­
ness to the defendant. The form of judg­
ment and execution against a garnishee 
who does not admit the amount of his 
liability is to levy the debt due from the 
garnishee to the principal debtor or so 
much thereof as will satisfy the judgment
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ngninst the principal debtor. Câbler v. 
Micklejohn and Union Bank, Garnishee. 
(Wetraore, J.. 180V»), p. 407.

17. Practice —■ Service of Writ o) 
Summon*—Setting .1 side— F or ri fin Cor­
poration—Agent.]—Where a writ of sum­
mons was served within the jurisdiction 
on nn agent of a foreign corporation, and 
it appeared that the agent was not resi­
dent in the Territories, but was there 
temporarily, and doing business of a 
passing character, such service end a 
judgment signed thereon were, hésitante, 
set aside with costs. Mitchell v. The 
Ontario Wind, Engine rf Pump Co. 
( Wet more, J., 1808), p. 408.

18. Practice Security for Costs —
Affidavit — Power of Judge to Examine 
Record — Discrétion — Merits — Cross- 
examination.] — On an application for 
security for costs the plaint ill' objected 
that the application could not be made 
until appearance had been entered, and 
that ns the affidavit filed did not state 
that such had been done, nor shew the 
state of the cause, the application should 
he dismissed, there being no power to 
enable the Judge to examine the record 
so as to ascertain in what stage the suit 
was —Held. (1) Appearance i.s neces­
sary.— (2) 'I he stale of the record should 
be disclosed by affidavit, but that.— (3) 
The Judge has discretionary power to 
examine the record.—Comments on the 
extent to which the merits of the case 
can he examined into on an application 
for security for costs. Alloway ct al. v. 
II utehin8on (No. 1). ( Wet more, J.,
1S!>8>. p. 471.

See Alimony, 1—Costs—Judgment— 
Pleading, 1, 2—Small Debt Procedure 
—Solicitor, 1.

PRE-EMPTION.

See Assessment and Taxation, 0.

PREFERENTIAL ASSIGNMENTS.
Sec Assignments and Preferences.

PRESSURE.

See Assignments and Preferences, 1, 
2, 3.

PRIVILEGE.
1. Interpleader Chattel Mortgage— 

Bona Fid,e*—Production of Books—So­
licitor and Client—Privilege—Form of 
Order for Production.]—On an inter­
pleader issue between an execution credi­
tor and a chattel mortgagee, where the 
chattel mortgage has been taken to an 
advocate to secure his client’s indebted­
ness to him for professional services, the 
I looks and papers of the advocate are not 
privileged from production so far as they 
are required to shew the propriety and 
amount of the charges made. Smith v. 
McKay. (Court en banc, 181)8), p. 102.

PRODUCTION.
Order for. See Privilege, 1.

QUO WARRANTO.

See Municipal Law, 1—School 
Trustee, 1.

RATEPAYER.

See School Trustee, 1.

RECOGNIZANCE.
1. Estreat of Ball - Discharge of 

[ Forfeited Recognizance — Jurisdiction of 
| Single Judge—Appeal—Criminal Code, s.
: b?2.1 — An application to discharge a 

recognizance of bail forfeited by reason 
of the non-appearance of a prisoner is 

■ a civil, not a criminal proceeding.—A 
single Judge has no power to make an 
order discharging such a recognizance 
• xcept upon the ground that the non- 
appearance was justifiable. Applications 
on any other grounds must be made to 
the Court en banc. Re McArthur's Bail. 
(Court en banc, 1807), p. 37.PRELIMINARY INQUIRY.

See Criminal Law, 3. See Conviction, 3.
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RECORD.

Power of Judge to Examine. See
Practice, 18.

REGISTRAR.

Reference by to Judge. See Home­
stead, 1, 2.

REPLEVIN.

See Practice, 2, 11, 12.

RES ADJUDICATA.

See Conviction, 2.

SALE OF GOODS.

1. Sale of Goods — Warranty of 
Soundness—Failure of Warranty—Con­
ditional Sale — Return of floods — 
Distinction between Remedies of Buyer 
under Conditional Sale and under 
Absolute Sale—Counterclaim — Damages 
—Costs.]—Defendant had given plaintiff 
a note in payment for a mare sold by 
plaintiff to the defendant with a war­
ranty of soundness. The sale was a 
conditional one, the note providing that 
the property in the mare should remain 
in the plaintiff until the note or any 
renewal thereof was paid. After getting 
possession, the defendant immediately 
discovered that the mare was unsound, 
and at once took the mare to the plain­
tiff, pointed out such unsoundness, and 
asked plaintiff to take the mare back 
and return the note. The plaintiff re­
fused. The defendant thereupon housed 
and fed the mare until a sale could be 
arranged, and sold the mare at auction 
for the best price obtainable.—On an 
action by the plaintiff against the de­
fendant for the amount of the note, it 
was held, (1) That although the sale 
was not an absolute one so as to enable 
the defendant to maintain an action 
against the plaintiff for breach of war­
ranty, the defendant could nevertheless 
set up such breach by way of counter­
claim to the plaintiff's action against 
him on the note.—(2) That the defend­
ant having acted promptly was entitled 
to reject the mare and return her to the

plaintiff.— (3) That the plaintiff, having 
refused to accept the mare back when 
lie ought to have done so, had waived 
his right to take possession and had 
clothed the defendant with the absolute 
property in the mare if the defendant 
had chosen to exercise such right.— (4) 
That the plaintiff, having refused to take 
the mare back when he ought so to have 
done, the defendant was justified in sell, 
ing her.— (5) That the defendant was 
entitled to damages in a sum equal to 
the amount of the difference between the 
price for which the defendant purchased 
the mare and her real value, and also 
to a reasonable sum for her keep, and 
the expenses attending the sale. Hogg 
v. Park. (Wetmore, J., 1893). p. 171.

2. Lien Note—Repossession and Re­
sale of floods—Right to Sue for Bal­
ance.]—Where a lien note contained a 
provision for repossession and resale, 
“ the proceeds thereof to be applied upon 
the amount unpaid of the purchase price,” 
it was held that the note was not re­
scinded by repossessing and reselling the 
machinery for which the note was given. 
Harris v. Cummings. ( Wetmore, J., 
1893), p. 189.

3. Sale of GooAu -Appropriation of 
<o the Contract—Destruction of floods.] — 
The défendant bargained with the plain­
tiff to put up in stack for the defendant 
twenty-five tons of prairie hay. After 
the hay was put up the defendant paid 
plaintiff $10 on account, and defend­
ant wrote out and plaintiff signed the 
following receipt :—“ Sept. 30th, '93,— 
Received of (î. C. Warren the yim of 
ten dollars ($10) ns part payment for 
twenty-five tons of hay bought by him 
from me this summer. I agree to fire­
guard and fence it, making it free from 
all danger until O. C. Warren shall have 
drawn it to his farm next winter, when 
<1. C. Warren is to pay me the balance, 
viz., forty-two dollars. E. J. Hunt.”— 
Held, that the right of property in the 
liny had become vested in the defendant, 
and that the plaintiff could recover the 
purchase price notwithstanding that the 
hay was burned before delivery. Hunt 
v. Warren. (Wetmore, J., 1894), p. 240.

4. Sale of Goods—Warranty of Title 
—False Representation—Return of Goods 
—Promissory Note — Consideration.]— 
Where an article is sold with a warranty 
of title, and a promissory note is given 
for the price of such article, and the 
warranty fails, the buyer may. upon dis­
covering the want of title, forthwith ten-
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der the article back and resist payment 
of the note on the ground that it was 
given upon a consideration that failed. 
Itruad v. Nickle et al. (Wetmore, J., 
1896), p. 382.

SALE OF LAND FOR TAXES.

Sec Assessment and Taxation, 4.

SCHOOL DISTRICT.

Sec Assessment and Taxation.

SCHOOL TRUSTEE.

1. School Ordinance. 1896. i. 28
" Resident ltd trim iter " School Trus- 

tee—(Juo Warranto.]—At a meeting for 
the election of school trustee two candi­
dates were put in nomination. After 
the close of the nominations one of the 
electors asked the returning officer to 
declare one of the candidates elected on 
the ground that one of the two electors 
by whom the other was nominated was 
not a resident elector. The chairman 
refused the request, and at the election 
which followed the candidate objected to 
received a majority, and was declared 
elected. It appeared that the nominating 
elector objected to owned a half section 
within the school uistric*, but that his 
residence and farm buildings were on 
other property separated from the half 
section by a road allowance, the whole, 
however, "being worked as one farm.— 
Held, by Richardson and Wetmobe. .T.T., 
that leave to file an information in the 
nature of a quo warranto should be 
granted.—Held, by Rouleau and Scott, 
•I.7., that in view of the action of the 
applicant in not calling attention to the 
disqualification of one of the nominating 
electors until too late to remedy the ir­
regularity. and in view of the fact that 
no injustice or inconvenience had been 
• aused, or any result followed different 
from what would have followed the full­
est compliance with the law. the leave 
should not be granted.—Semble, by the 
Court, that the nominating elector ob­
jected to was not a resident of the 
district. The ()uccn ex rel. Thompson v. 
Dinnin. (Court en banc, 1898), p. 112.

Sec Assessment and Taxation.
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SET-OFF.

see Assignments and Preferences, 1 
—Practice, 7.

SETTING ASIDE.

See Assignments and Preferences, 2 
—Judgment, 1, 2, 4. 5—Practice.

SHERIFF.

sec Company, 1—Conversion, 1—Costs, 
1 Solicitor, 3—Winding-up Act, 1.

SMALL DEBT PROCEDURE.

1. Small Debt Procedure —Protest 
l ecH Demand for Debt.]—Protest fees 
are recoverable under the Small Debt 
Procedure, as a liquidated demand. 
i'avanagh v. (Hlroy. (Wetmore, J.. 
1895). p. 300.

See Solicitor, 3.

SOLICITOR.

1. Legal Profession Ordinance No. 
9 of IS!)5, a. 16—Principal and Agent— 
Privity between Client and Agent — 
(Hounds of Application in Summons— 
Pruetiee as to Striking Advocata off the 
/tolls. |—The client has a locus standi to 
apply to strike off the rolls agents of 
liis advocates by whom monies have been 
collected and who fail to pay them over, 
and the affidavit of the principal is suffi­
cient evidence of non-payment without 
any affidavit from the client. — The 
partner of an advocate who has failed 
to remit monies will not be struck off 
where he has not himself been guilty of 
misconduct.—Statement of the practice 
to be followed in case of applications 
to strike advocates off the rolls for non­
payment of monies. Re Harris and 
lturne. (Court en banc, 1897), p. 70.

2. Legal Profession Ordinance —
Advocate Undertaking to Repay — Fail­
ure to Repay—Application to Suspend— 
Attachment.] — Where costs have been 
paid to an advocate upon his undertak-
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ing to repay them in the event of the 
ultimate success of the party by whom 
the payment is made, no order can be 
made against him under the summary 
punitive jurisdiction of the Court until 
after the advocate has made default in 
complying with a special order to repay 
by which a time is set for repayment. 
In re Harris (No. 2). (Court en banc, 
1808), p. 105.

3. Garnishee ('horning Order—Soli- 
citor's Lien for Costs—Creditors’ Relief 
Ordinance — Solicitor and Client Costs 
under Small Debt Procedure.]—Seizure 
by the sheriff of sufficient goods to satisfy 
an execution does not operate as a satis­
faction of the judgment under the Credi­
tors Relief Ordinance. — An advocate's 
lien for costs takes priority over n gar­
nishee summons, although the garnishee 
summons be served before any charging 
order is applied for. An advocate is, in 
the absence of special agreement to the 
contrary, entitled ns against his client to 
recover for his services under the Small 
Debt Procedure the fees taxable by the 
general tariff. Union Rank v. Stewart 
and Smith d Brigham, Garnishees. (Wet- 
more. J„ 1805). p. 342.

4. Advocate Attachment—Judgment 
Obtained in Ordinary Suit—Effect of— 
Discipline — Judicature Ordinance — 
Interpretation.]—An order to imprison 

an advocate cannot be granted for non­
payment of money under a judgment or 
order obtained in an ordinary suit in 
the Court, but disciplinary jurisdiction 
of the Court must be resorted to for such 
a purpose. — The Judicature Ordinance 
providing for the issue of a “ writ of 
committal ” to enforce a judgment, and 
the notice of motion having asked for 
the issue of a “ writ of atachment,” the 
motion was refused.—Comments on the 
construction to be given the various Judi­
cature Ordinances. Calvert v. Forbes 
(No. 5). (Wetmore, J., 1890), p. 353

Sec Alimony, 1 — Costs, 4, 5, 6 — 
Criminal Law, 5—Privilege, 1.

STATED CASE.
See Conviction, 2.

STRIKING OUT.
See Practice, 1, 7 — Judgment, 3 — 

Pleading, 2.

SUMMARY JUDGMENT.
Sec Judgment.

TENANCY.

Sec Landlord and Tenant, 1, 2—Fraud 
on Creditors, 1.

TERRITORIES REAL PROPERTY 
ACT.

See Homestead, 1, 2.

THEFT.

See Criminal Law, 4, 5.

TIME.

See Assessment and Taxation, 2 — 
Dills, Notes and Cheques, 1 — 
Building Contract, 2—Costs, 1, 
1 Judgment, 1, 5—Practice, 9,

TITLE, WARRANTY OF.
See Sale of Goods, 4.

TRESPASS.
1. Trespass — Distress—Fences •— 

Ordinance No. 26 of 1891-92 Discussed- 
Damages — Unlawful Detention—E stray 
—Care of.]—Domestic animals are not 
liable to be distrained damage feasant in 
the absence of a lawful fence surround­
ing the property damaged, but if an 
«‘stray comes upon a person’s premises, 
although not lawfully fenced, and com­
mits damage or becomes troublesome, the 
owner of the premises has the right to 
tie such animal up and retain possession 
until the costs of keep are paid, which 
costs would include the trouble to which 
the owner of the premises was put.— 
Held, further, that an owner of prem­
ises tieing up an est ray is bound to 
properly care for, feed and water the 
«‘stray. Bolton v. McDonald (Wetmore, 
J., 18941, p. 209.

See Fixtures, 1.
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ULTRA VIRES.

1. Interpleader Husband and Wife 
—Ordinance .Vo. 20 of 1890. ] — Ordin­
ance No. 20 of 1800, is intra vires of the 
legislative assembly. lie Claxton, con­
sidered. Turner v. Harris. (Wetmore. 
J., 1804), p. 280.

WAGES.

.See Master and Servant, 1, 2.

WARRANTY.

See Sale of Goods, 1, 4.

WINDING-UP ACT.

1. WindiiiK-np Act — Seizure by 
Slu riff Chamber Summons by ! ,i qui (lu­
lu r for l*ossession — Jurisdiction.]—A 
Judge in Chambers has no jurisdiction to 
order a sherhï in give up to a liquidator 
under The Winding-up Act, possession ot 
gonds and chattels seized under execution 
prior In the making of the winding-up or­
der. Merchants Haul: v. Roche Peree.e 
Coal Co. ( Wetmore, J., 1807), p. 403.

WITNESS FEES.

See Costs. G, 8.

WORDS AND PHRASES.

“ Assessment.” See Assessment and 
Taxation, 3.

“ Assignment or transfer.” See Home­
stead. 1. 2.

“ Extenuating circumstances.’’ Sec Costs.
10.

j *• For the herding season.” See Master 
and Servant, 1.

“ Forthwith.” See Costs, 10.
I “ Income.” Sec Assessment and Taxa­

tion. 4.
Occupant.” See Assessment and 

Taxation, 0.
" Person in authority.” See Criminal 

Iaw, 1.
“ Resident ratepayer.” See School 

Trustee, 1.
” Security for money.’’ See Company, 1.
“Situated.” See Assessment and Tax-

“ Special circumstances.” See Costs, 1.
“ Without prejudice.” See Costs, 0.

WRIT OF SUMMONS.

Sec Judgment, 4—Practice, 4, 15, 17




