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FALSE ECONOMY.

We take the following suggestive observa-
tions from the Philedelphia Legal Intelli-
gencer :—

“ As has been expected for some time, the Pre-

-ident Judge of the Court of Common Pleas of
Philadelphia has fallen a sacrifice to that spirit of
niggardly false economy, with which both State
and municipial authorities have treated the pub-
lic servants engaged in the administration of pub-
lio justice. Overburdened with the regular busi-
ness of 8 ceurt of justice, it has been the aim of
the Legislature to add to the duties of our judges,
until the greater portion of the local government
Bas been placed under their direction. On one
day sitting in the Oyer and Terminer upon a case
of homicide, the next, disposing of the most in-
tricate questions of Chancery Jurisdiction in the
Court of Common Pleas or Orphans’ Court; now
trying the squelid habitues of the prison, and then
disposing of an intricate and tedious will case.
A man would need an iron constitution te stand
the wear and tear of such an unreasonable amount
of uental labor, as that under which our beloved
brother has sunk “to the rest which knows no
waking.” There can be no doubt, that an exness
of labor, and exposure to the malaria of ill con.
structed, unventilated, and over-crowded court
tooms. has hastened, if it did not actually cause,
the decease of Judge Thompson.”

These remarks are as applicable in this
country as across the border, and we have
often had to allude to a similar state of affairs
83 to the County Judges, whose shoulders are
supposed to be brcad enough to bear, and
their heads clear enough to master all that
incongruous mass of business which devolves
upon them,

But whilst this is undoubtedly true as to
them is it not also true of our Superior Court
Judges. May it not be said of some of them
as it was said hy a member of the Bar in
Philadelphia, when speaking of the late Judge
Thompson: “I regard him as a sacrifice to
the pubfic good. T want to point to his dead
body, that the Legislature may obviate this
Killing labor by dividing the duties between a
larger number.”

Such a reason as that alluded to would, one
might imagine, be sufficiently strong to induce
those in authority to make some change, anil
thereby save valuable lives; but perhaps the
voice of an interested public may be of more
influence.

Now, thepublic often complain of business not
being attended to by their lawyers, but it does
not necesssrily follow that the fault is that of
the lawyers alone. Nor is it the fault of the
Jjudges, they do all that human beings can
well do to keep pace with the work that
crowds upon them. But it is quite impossible
for the same nerson to be in more places than
one at the sams time; for instance, it is not
possible for a judge whilst presiding at Aisi
Prius to hear arguments and decide cases in
Judge's Chambers ; and this brings us to the
particular part of the subject which we desire
now to speak of, and that is the present most
unsatisfactory state of affairs as regards the
holding of Common Law Chambers and Cham-
ber business generaily during the sittings of
the City of Toronto and County of York Spring
and Fall Assizes.

Whilst these courts are being held the
country assizes are also going on, the judges,
with the exception of the judge holding the
courts in Toronto, being absent. Some one
of these, on his way from one part of the
country to another, or after one court is over
and before another begins, may happen to be
in town for a few days and tske Chambers,
and so relieve the judge who is busily engaged
from morning till night in a crowded, ill-ven-

‘tilated court-house, from o part of the heavy

work which falls upon himm. But the ad.
vantage which is derived from this scanty
assistance is partly counterbalanced by the
necessary uncertainty of the movements of
the judges, dependent as they are on the
length of time occupied by the different assizes
and the impossibility of making any appoint-
ment with any reasonable chance of keeping it.
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When “no judge is in town,” to use a
phrase common amongst Chamber men and
ageney clerks, the difficulty in the way of
having business done is much greater. No
reasonable man could expect a judge fatigued
and worried with assize business to be able,
even with the best wishes, to give any suffi-
cient time to the consideration of matters,
which, though often of great importance and
vequiring prompt attention and it may be
much careful thought and research, must of
necessity be postpored te the more pressing
calls made upon him as judge of assize,

The consequences to the profession and
suitors, to say nothing of the overworked
Jjudge, are most injurious, and the evil requires
an immediate and sufficient remedy. The
health of the judge is impaired by overwork,
the profession are kept in a perpetual state of
worry, cases are not properly attended to,
decisions, if given at all, are given without
the possibility of careful consideration, much
business is eatirely neglected, in many cases
great hardship is inflicted upon innocent per-
sons, the Labeas corpus Act is practically sus-
pended, fraudulent debtors remove themselves
and their goods out of the Province, goods are
wrongfully taken possession of and perhaps
destroyed without redress, town agents come
to grief with their principals in the country,
and principals again with their clients. In
fact things get into a state of “pi” The
only person who seems to Le the better of it
is the clerk, who during this period makes
a small fortune by * enlargements ;” he, how-
ever, without much gratitude, complains that
his life is rendered miserable by fierce enqui-
ries as to whether there is & judge in Cham-
bers, or if not, why not, or when there will be,
or how otherwise.

The present state of things amounts to a
nuisance which must sooner or later be abated,
and now as to what appears to be the best
means of doing this. Could it be done by a
different arrangement as to the time of holding
the different assizes?
time of the judges is so fully occupied with
sittings in Term, in appeal, and in their res-
pective courts, preparing and delivering judg.
ments, holding assizes, sittings of the Heir
and Divisee Commission, &c., that no other
better arrangement could well be made. We
do not think any reasonable man imagines
that the judges have not enough to do at pre-

We think not—the |

sent to keep their time fully occupied, or that
a little less work and a little more leisure
and time for research weuld be injurious to
the public interests. If; therefore, the staff of
judges is not large coough to do all the work
that has to be done, the conclusion is obvious,
namely, that i¢ must be increased.

Some persons, without, we think. sufficient
t' .ught of the probable constyuc. .., say—
appoint & Chamber or a Practice judge, and
thus remove the difficulty. Whilst agreeing
with these views, so far as the appointment of
another judge is concerned, we object to the
appointment of any person as a Practics
judge only. We could easily conceive that
such g judge would by degrees and without
knowing it make a practice of his own, his
ideas would become confracted, and many
other evils that we could name would, we
think, be likely to arise from such an arrange-
wment. A large and varied experience is abse-
lutely necessary for the various questions that
are perpetually coming before a judge in Cham-
bers for adjudication. Each of the judges
should have his share of the business belong-
ing to the Bench in general, and that certainly
includes Chamber business.

Whether there should be an additional
judge of the Court of Queen’s Bench or tie
Common Pleas, or both, or whether tbe addi-
tional judge should be styled and preside as
the President of the Court of, Appeal, though
still taking his turn, more ot less, at the work
of the other judges, or in whatever way it
may be thought best to arrange details, it is
clear, we think, that something must be done,
and that without delay, to facilitate the trans-
action of business in Chambers during the
periods of which we have written,

CITY REGISTRY OFFICE.

We have alrcady called attention to the
situation of affairs with reference to Chamber
business. That is & grievance of which prac.
titioners in Toronto, as well as those in the
country, have just cause to complain. But
there is another which exclusively affects the
former, and this is the inconvenient and un-
reasonable distance that the City Registry
Office is situated from the business part of
the city.

How this has been tolerated so long we do
not know, except that it is on the principle
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that what is everybody’s business is nobody's
busipess. Our city fathers with a degree of
judgment and public spirit that does them
infinite credit, built a thing which they had
the hardihood to call, and which they ex.

pected the City Registrar to use as a Registry

Office, regardless of the remonstrances of
the Registrar and members of the profession.
Why the Registry Office for the City of
Toronto should be in every respect inferior
to every similar office Upper Canada, it is
hard to say, except perhaps that our munici-
pal matters are managed, if possible, with
even more slovenliness and carclessness (as
far as concerns the public) than those of any
other municipality of which we have any
knowledge.

But however this may be, there is no doubt
of the fact that the City Registrar has removed
the books of his office to the extreme west of
the City, thereby causing the greatest possible
inconvenierice and loss of time to the profes-
sion and the public; and under the circum-
stances of no better accommodation being
provided for him, he is not generally consid-
ered as having acted improperly. He has, we
believe, where he is a good safe, and sufficient
ofice room—when you get there; but the
office must be moved to some more convenient
locality, and when removed must not be held
in a building, which, however well it might do
for a small smoke house, is not caleulated for
the Registry Office for the City of Toronto.

Cemplaints reach us from every side, as to
what appear in many cases to be over-charges
by Registrars under the late Act. If these
Registrars canuot be a little reasonable in their
demands, another Act will be necessary, which
may considerably reduce their emoluments.

SELECTIONS.

DIVISION OF LABOR.

Oné great instrument in the advancement of
modern civilization has been the minute divi-
sion of labor, that has apportioned work among
nuwmerous classes of men, each class doing only
one thing. The daysin which wool was grown,
sheared, cleaned, carded, woven, and made up
into clothing under the eare of a single family,
have long since passed in every civilized state.
No plauter of cotton thinks of making his own
shirts,—no owner of an iron mine makes his
own tools.

Yet something of this old fashioned waste of

labor still prevails among lawyers.  The same
wen practise in all the courts, to a greater or
less extent.  The same man will draw up a
pleading, copy it, direct its service, argue a de-
murrer to it, try the issues of fact, make up the
cuse, argue the appeal, and enter judgment.
Within the same week, he will search a title,
make an abstract, prepare a deed and & mort-
gage, and attend to all branches of convey-
ancing.  He will advise clients upon the law of
real estate, insurance, shipping, commercial
paper, sales, trust, and crimes of any kind.
He will try canses< in the common law courts of

 the state, the surrogate’s caurt, the federal

courts, and the criminal courts. e will get
out & mandamus, a certiorari, an injunction,
an attachment, enter upon a statutory arbi-
tration, push a claim for rediiction of taves,
and conduct twenty other dissimiliar proceed-
ings, without calling for outside assistance.
These, and the hundred other things that a
lawyer undertakes, may possibly be done well
by an “admirable Crichton” of the bag. Dut
Crichtons are scarce, and bunglers many. We
appeal to the cousciousness of lawyers in gen-
eral, to judge whether they are generally able
to do such an immense variety of work to ad-
vantage. We appeal to the learned judges to
say whether their labors are not vastly in-
creased by the shortcomings of a profession
which secks to concentrateall kinds of business
in every office—or rather to scatter all business
over all the offices. Long practice 2t such mul-
tiplicity of labors may benefit the mind of the
lawyer, but what is the expunse to the client ?
Is not such an cducation in aptitude and readi-
ness too costly ?

It geems to us that it would be far more
econoinical, and in every way more advantage-
ous, for lawyers to divide up their work on
fair terms.  Thus, one who devoted his whole
time to real estate business could well aiford
to do such work for his fellow-lawyers at half
price, while a lawyer in active court practice
would make a better profit by leiting out his
real estate matters at half his fees, than he
could by doing the work himself. Nearly all
lawyers doing an extensive business would find
it to their advantage to have their bricfs pre-
pared for them by persons specially adapted to
that line of work. Some, if not all, of the most
eminent members of the bar pursue this sys-
tem; and their juniors practise a mistaken
economy in doing such work themselves, with-
out aid. With a gooa brief in hard, an argu-
ment may be fully prepared in an evening,
which, without such assistance, would require
a week's study.

The changes which we suggest cannot be
made in a day, but we commend them to the
reflections of the bar, trusting that our sugges-
tions may lead some of its younger members to
aim at perfecting themselves in those branches
of law for which their nature, circumstances or
training may qualify them, and to resist the
temptation to do alittie of everything, while
doing nothing well.—N. Y. Transcript.
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UPPER CANADA REPORTS. |

COURT OF ERROR AND APPEAL.

On an Appeal from the Court of Chancery.

(Reported vy RICHARD GRANnAME, ¥8q, Barris'er-at-Law.)

WgrirR v MATHIESON.

Oniversity— Professorship—Tenure of office—Jurisdiction—
Viator—Trust,

The fuct of power being given to the hoard of trustees of &
university by tha charter uf jncorporatiin to diswniss pro
tesrars or other officers of the college upun lmpropriety of
conduet proved, does not tako away the inherent power of
the governing body. free trom all interferet ce by the
ordinury courts of justice, to diswniss at pleasure wh re
10 speciad agresnment has been entered into, it betng held
that the tenure ot the office « £ & professor appointed by
the Loard @ f trustees with ut anv agreenient as to tenure,
is & general hiring, and us such, during pleasure, and
not during g d behvionr.

The vight to 1eceicoe his stip-nd oat of the genernl funds of
neollevo in the incorporation of which no specitic fund is
provided fir the foundatien and support of his office, does
not establish 4 trust between a professor and the govern-
ing body of thm college of which the Court of Chuucery
can take cognizancee.

The jurisdiction 1n all matters relating to the internal gov-
ernmant of a o Hege. and therein of the appointment and
removal ot profesurs and other officers, lies in the visitor
of the eollegze, and the Court of Chaucery cannot intarfere
to restrain the guverning body in respect of atters apper-
taining to the functions of the visitor.

[E. & A, March 16, 1§66.)

By royal letters patent dated the 16th day of
October, ;841. IHer Majesty constituted cer-
tain persons therein named. being ministers of
the Presbyterian Church of Scotland, iu conoec-
tion with the Church of Scotlund, as members of
such Church to be a body corporate under the
style of the Queen’s College at Kingston, **and
by that pame to have perpetual succession ns a
College with the style and privileges of an
University, for the educntioh and instruction of
yenths and studeuts in Arts and Faculties,

‘The letters patent further declared that the said
Corporation should consist of 27 trustees, and
amongst other powers conferred upon the trus-
tees it was declared that they should have full
power to elect and appoint to the college, a
principal, and such professors, master, tutors and
other officers, as to the said trustees should seem |
meet and that **if any complaint respecting the
conduct of the principal, or any professor,
pmster, tutor, or other ofiicer of the said college.
be at any time made to the Board of Trustees,
they may institute zn enqairs and in the event
of any impsopriety of contiuct being duly proved,
they shall admonish, reprove, suspend, or remove
the person offending as to them seem good.  Pro-
vided always, that the grounds of such admwoni-
tion, reproof, suspension, or removal be recorded
at length in the books of the said Board,” and
furtser that the suid trustees should bave power
to make statutes and rules concerning amongst
other things. the good government of the college,
the pumber residence and duties of the profes-
sors, the management of the revenues and
property of the college, the salaries, stipends,
provision and cmolumeuts of the professors,
ofiicers and servants thereof, and also touching
and concerning any other mstter or thing which
to thew should seem necessary for the well being
and advancement of the college, provided that |

such statutes and rules, should not be repugnaut
to the snid letters patent, or to the laws and
statutes of Upper Cannda, and farther that five
of the trustees should be a quorum for the
despatch of all business except tor the choice or
removal of the principal and professors for any
of which purposes there should be a meeting of
at least thirteen trustees, and further, that the
said trustees should have power to meet at
Kingston, or at such other place as they should
fix upon their own adjournments, and likewise
so often us they should be summoned by the
chairmun or in his ahsence by the senior trustee,
provided that no suck meeting should be culied
unless the chairman was notified in writing by
three members of the Bonrd to do so; and that
notice of the time and place of meetir g should
be given in one or more of the public news-
papers of the Provinces of Upper and Lower
Canada, at least thirty days before such meetivg,
and that every member of the Bunrd, resident
within the Province, should be notified in writ-
ing of the time and place of meeting; und the
principal and professors of the college were con-
stituted the College S-nate for the academical
superintendence and discipline over the students
and all other persons resident within the same
In the yrar 1852, the Rev. Jobhn Cuok, DD,
first principal of the college. and one of the
trustees was directed by the then Board of trus-
tees to proceed to Scotland, and seek out and
recommend for appointment by the Board, pro-
fessors to fill the vacancies then existing in the
college, and in accordance therewith, the respon-
dent, the Kev Geo Weir, who w»s then Recter
of the Grammar School at Banff, in Scotland,
was desired by Dr Cook to accept the professor-
ship of clnsgical literature, being one of the pro-
fessorships then vacant in the college, and io
September of that year, beiug still in Scotlani,
Mr. Weir accepted the office, and on the 8th
Juue, the Baard of trustees passed a resolation
confirming his appointment, since which time he
continued to discharge the duties of his profes-
sorship until Februnry, 1864, when the following
regolution was pnesed at a meeting of the Board
of Trustees:— ** Resolved that from the facts
which have come to the knowledge of the trustees
and the alarming state of the collepe, the trustees
deem it nuceseary, and in the interest of the
college to remove Professor Weir from the office
of professor of classics and secretary to the sen-
atus, and in the exercise of their power to remove
st discretion, they hereby do remove him from
these offices accordingly forthwith ; and that the
treasurer do pay to bim his salary in full, to the
end of the present session, and six months there-
after in lieu of potice. and that the secretary be
instructed to comwuuicate this resolution to
Mr. Weir.”

This resolution was passed without Mr.
Weir being present or having received any notice
to appear before the Board, or being called upon
to make any defence or explanation.

In passing this resolution the Bonrd of trustees
acted upon n code of statutes, rules. and ordi-
nances enncted under theauthority of the charter
nga meeting held on the 26th day of January
1863.

The particular statates affecting the case being
the following : —
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«10. All officers shall be nppointed, ehall nave ! points raised being that tho trustees had power

their duties prescribed by, and shall hold office
only during the pleasure of the trustegs, except
in oascs where n special agrcoment tay have
been mede, and <hall be entitled to such salaries
and cuoluments as may be from time to time
agreed on.

14. Tho trustees may, on their own motion
and \yithout complaint being made, deal with the.
principal, professors, janitors, or any other officer
where they see cause, [u such case, it shall
not be necessnry thwt the grounds of censure,
sugpension, or removal be recorded. * ¥ ¥
Any officer being removed shall be entitled to
claim salary ouly up to the date of removal.”

Oll. the 12th of Murch, 18G4, Mr, Weir fled a
oill in the Court of Chancery settiug out the
above facts, and charging that the property
aud effects of the collego arising from gifts
donations and bequests from members of the
church of Scotland and others, and from other
sources where held by the trustees in trust to
pay thoe salaries of the professors and other
expenses of the college—nnd that as the tenure
of office of the professors of Queen’s College
was intended and was always regarded by the
trustees themselves to be similar o the tenure of
professorships in the Scotch Universities which,
was ad vilam eut culpum, the tenure of his office
wag for life unless removed for impropriety of
conduct. The bill further impugned the legality
of the meetings at which the statutes were
passed, and the validity of the statutes them-
selves on the ground that the requsite formalitieg
in potifying the trustees, had not been taken,
and also that the statutes were repugnant to the
charter in various particulars.

The legality of the meeting of the 9th and 10th
February. 1864, and consequently the validity of
the plaintifi’s removal were also celied in ques-
tion by the bill on the ground that the requisite
sotifications had not been given and that the
meeting  wag otherwise iuformal. The bill
prayed  that the resolution of February,
1864, might be declared illegal and void on
the ground that the meeting at which the same
was passed was not duly held, and upon the
ground that there was no complaint made or
tmpropriety of conduct proved against the
plaintiff ; and that the same was & breach of
trust and contrary to the duties reposed by the
chorter in the trustees, inasmuch a8 it was
passed without proper deliberation and under
the influence of prejudiced statements; that the
statutes upon the grounds above stated might be
declared illegal and void ; that the plaintiff might
be declared entitled to hold his professorship until
duly removed or suspended for jmpropriety of
condact duly proved; that the resolution of
removal might be cancelléd, and the trustees
restrained from impeding the plaintiff in the
discharge of hig duties as profegsor and from
withholding frem him his salary, and that the
defendants who voted for the resolution might
be ordered to pay the costs of the suit.

Au application was made shortly after the
g??{f of the billffo]r ag ]iujnnction in the terms

e prayers of the bill ic
the late V‘Y C. Esten. Which was granted by

Answers were afterwards filed by cighteen of

the trustees as well as the College, the leading

to appoint profesvors, mnsters, &e., for such
time ny they thought proper: that plaintiff was
not appointed for life, nor did he accept the
appointment on condition that it should be for
life ; that the provisions of tho charter respect-
ing the trial of complaints did ot take away
any discretionary power tho trustees would
otherwise have, but were only obligatory where
no such power existed ; that the Board had dis-
cretionary power to dismiss Mr. Weir in the
manner they did, aud that baving acted in the
exercise of suc.1 dizcietion the same could not bo
questioned by the court, and denied any improper
wmotive for the removnl which avose from u con-
vietion in the minds of the major portion of the
trustees that the same was necessary for the
best interests of the College. The answers
further submitted that the Cullego being founded
by Royal Charter her Mujesty wus the visitor
thereof, and that the plaintiff' s ouly remedy was
by petition to the Crowi

The cruse Was brougzht on for examination
and hearing before the Chancellor, atthe sittings
at Kingston in the nutwiun of 1864, whena great
denl of evidence was given as tu the conduct of
the plaintiff, the circumstances attendant upon
his removal and the feelings a number of the
trustees entertained towards him, which it is
unnecessary to state at length

His lordship made a decree in favour of the
plaiotiff which was atterwards rehesrd before
the full court, and the decision sustained. The
judgmont of V. C. Spragge thercin, will be
found reported in 11 U. C. Chan. R. 895.

From the order made on guch rehearing the
defendants who answered the bisl appealed, and
the case was brought on at the wiuter sittings of
the Court of Error and Appeal.

The appellants ressons of appeal were stated
as follows :—

1. Because tho (lourt of Chancery did not
possess jurisdiction to grant the relief which it
gssumed by the decree to give to the plaintiff.

2. Becausc the jurisdiction to give the relief
sought by the bill is exclusively confined to the
visitor or visitors of the College.

3. Be.ause the plaintiff's proper Jmode of re-
dress for the supposed injury was by appeal to
the Crown, the Queen being the visitor of the
University.

4. Because the trustees had a jurisdiction final
and conclusive and free from all control of the
ordinary courts of justice in the matter of the
removal of the plaintiff from his office.

5. Becauso the plaintifi’s tenure of office was
not during good behaviour, but dur, g pleasure
oriy.

6':' Because the relief sought by reason of the
personal and confidential character of the office
of a professor was beyond ghe scope of the juris-
diction of & court of equity.

7. Because the decree in effect gave relief by
way of specific performance where the remedy
waa not mutual inasmuch as the Court of
Chancery does not possess jurisdiction to compel
the plaintiff to perform the office of professor.

The respondent’s reagons against the appeal
were as follows:

1. Becausa the circumstances stated in the
pleadings and appearing in evidence gave the
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Court of Chancery jurisdiction to restrain the
appellants from interfering with the respondent
Weir iu the performance of his dutios as pro-
fossor.

2. 'eonuse the action of the appellants in
endeavouring to remove the respondent Weir
from his profossorship without cause assigned or
complaint proved was in viuvlation of the duties
of the trustees under the charter.

8. Because the nction of the trustees was uot
only illegal but entered upon mald fide.

4 Because the appellants as trustoes of the
incorporation are goverened by the regulations
of the charter with reference to their powers
and duties and apy attempted violation of such
regulations, it was the province of the Court of
Chaucery to restrain.

6. Becnuse the rspondent Weir was as well
under the charter ns under the general princi-
ples of law entitled to be notified of any grounds
of” complaint and to be heard thereupon hefore
removal.

6. Because the trustees bad no suwmary
power of dismissal over the preofessors.

7. Because the statates that assumed to con-
fer that power were illegal and contrary to the
charter.-

8. Becauce the respondent Weir was not in
any wiy answerable for the alleged difficul ties
in the college, which was the ostensible reason
for his removal.

9. Becnuse upon all the grouuds taken in the
Court of Chaucery the plaiotiff was entitled to
the decree pronounced.

Strong Q. C., M C. Cameron, Q. C.,, and
Macleunan, for the appellants.

The government of the College is vested in the
visitur or visitors. Here the Crown grants a
charter, and the endowment isby private bounty;
and if no visitor were appointed, the visitatorial
power would rest in the Crown. Trustees are
appointed, however, with comprehensive visita-
to-+al powers; and though not named visitors,
mie such in fact  Green v. Rutherforth, 1 Ves.
4725 Autorney-General v. Locks, 3 Atk. 164
Philips v. Bury, 2T. R. 852, 8. C. 1 Ld. Raym.
&: 2 Kent's Comn 274, 303 ; Attorney-Gencral v.
t'rook 1 Keen 121, 1 C. P Cooper 88 ; Lc parte
Wranghem, 2 Ves. Jr. 609; Attorney-Gencral v.
Clurendun, 17 Ves. 4985 Attorney-General +.
Black, 11 Ves. 191 ; Queen’s College. C'ambridge,
Jacob, 1; Attorney-G-neralv. Dizie, 18 Ves. 519;
Durtmouth v. Woodward, 4 Wheaton, 681.

The powers of the visitor are without control,
excluding the cuse of 8 misappropriation of the
revenues, where they have the management of
them. Attorney-General v. Locke; Philips .
Bury; Attorney-General v. Foundling Hospital,
2 Ves Jr. 42: Dr. Walker's Case, Cases temp.
Hardw, 212; Whiston v. Rochester, 7 Hare, 545;
Regina v. Rochester, 17 Q. B. 1.

Tie Court of Chanc has erroneously as-
sumed jurisdiction on the ground of a trust in
the pluintiff’s favour. This case differs from
that of a schoolmaster, in whase fuvor or in
whose benefit the income of land is appropriated,
and cannot be distinguished from Whiston v.
Rochester ; Attorney-General v. Magdulen College,
10 Beav 402; Reyina v. Rochester, 17 Q. B 1;
Regina v Chester. 16 @ B. 818; Regina v. Dar-
2 ngton, G Q. B. 682.

The 16th clause of the charter merely directs
the manner of proceeding where. upon complaing
wade, an inquiry is obligatory upon tho trustees,
but does not abridge their power to proceed
without compliniut in the exercise of their dixere-
tion  Attoraey-General v. Locke (cited supra).

In the case of Wullis v. Child, 13 Beav 117;
Philips’ Charity, 9 jur. 959; and The Fremington
Scheol Cuse, 10 Jur. 512: 11 Jur. 421, there was
an obvious trust; and the case of Daugurs v,
Riraz, 28 Beav. 233, upon which the other side
mainly rely, is put by the master of the rolle
expressly on the ground of a trust; but there
the office of the plaintiff was of the cssenpe of
the corpuration. The pliintiff’s office in this
cnse is not so. It i« in the power of the trustees
to abolish and revive itat pleasure, and to attach
any sulary to it they think proper. Attorncy-
General v. Daugars, 10 Jur. 966 ; Attorncy-Gene-
ral v. Bedford, 2 Ves. 505 ; Attorney- General v.
Lubbuck, 1 C P. Cooper, 34.

The plaintiff contends that his office is forlife,
but it is not shown that there is au office. The
charter dovs not create it, and the trustees huve
not done o, and in fuct could not do so without
acting ultra vires. 'This is the case of a general
hiring, as to which the law is well settled. The
appointment was by resolution, without any for-
mality, and not under seal; and to entitle to a
frechold office, & deed is neceasary.

It caonot be inferred or sssumed that the
tenure is for life, and it has not been made out
in evidence. There is nothing in the nature of
the office making it necessarily for life. In
muny of the English universities professorships
are held fur short periods, or during pleasure;
and an act of the Linperial legislature has lately
removed the intolerable grievance of irremovable
professors in the University of Edinburgh.

This corporatinn, like others, can only act
through a common seal in creating such an office
1t has not so acted, aud therefore this is a mere
ordinary hiring. Veatris. 355; Vin. Abr. Corp.
G. 2 pl. 7; Yenr Books, 13 H. 8, fol. 12- Grant
on Corporations, 58; 2 fid. Raym. 1345.

In the ea~e of D iugars v. Rivaz, the muster of
the rolis did not menn to overrule the case of
Whi ton v. Rochester. but thought his decision
could «tand beside it; butthe decree in this case
and Whiston's case caunot stand together. King
v. Catharine Hull, 4 T. R. 233; Kwmg v. Ely, 5
T. R.475; 8. C. 2T. R 338; Attorney-General
v. Clare lall. 3 Atk. 664

The plaintif must establish, first, a life tenure,
and, secynd, a trust, before he can maintain his
decree. He has fuiled in both, and the decree
must be reversed.

Crooks, Q C., Biake, Q C., and Cattanuckh, for
the respondents.

The appellants must show the decree clearly
wrong.

Under the charter, the trustees cannot remove
at their will and pleasure. If they do so, their
proceeding is ultre vires, and the court has juris-
diction to interfere and restrain them. Assum-
ing the jurisdiction; the question becomes one of
tenure. This is not s question of contract, but
the cace of an office. wiich it is the duty of the
trustees to fill. [Dzarer, C. J.—Where do you
found the office ?] In the charter, and in the law
of the land, [Dra?ER, C. J.—The charter gives
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the power to oreate the office, does not create it.]
The chearter treats the oflice of professor as inci-
dent to the university, and thus impliedly if not
expressly creates it; and the trustees have s
interpreted it. They took it for grunted that the
oftice existed, and winde the appointment ; and
as agninst the incumbeat, they are estopped from
denying that the oflice exists. The existence of
the chair must be conceded, and the appoint~
ment is during good behaviour, and ho cannot be
resoved except for misbehaviour. 2 Kyd on
Corporationg, 60. The power of the trustees
is limited to the number and duties of the
professo=s ; there is no power as to the tenure.
2 Kyd, 102,

The circumstances under which the charter
was granted, and the tenure of the professorships
in the Scotch universities, must be looked to for
its interpretation. A professor is a publio officer,
sud us such cannot bs removed without trial.
Gibeon v. Ross, 7T Cl. & Fin. 241, The position
and status of a professor is highly diguified, and
not to be compared to meninl offices. 1 Kyd on
Corpurations, 87, 40: 2 Kyd, 59; Malden on
Universities, 110, 117; Gibson v. Ross ; Attor-
ney-fieneral v. Pearson, 3 Mer. 353.

The visitatorial power is internal.  Zhompson
v. The Uiversity of London, 10 Jur. N. S, 669 ;
Ex parte Buller, 1 Jur. N. 8. 709 ; 2 Kyd, 174,
267.  The visitor can only act with reference to
matters within his jirisdiction. If he exceeds
this, the court will restrain him. Itis only in
reference to a member of the domus that u visitor
canact. Davidson’s Cus?, 2 Kyd, 241.

Persuns exercising powers under nets of Par-
liament will be restrained by the Court of Chan-
cery from exceeding themw, and trustees and visi-
tor< are subject to the like supervision. Tinckler
v. Wadsworth, 2 DeG. & J. 264; Ware v. Regent's
Canal Co, 5 Jur. N. 8. 25; Stockport v. Mun-
chester Cunal Co .9 Jur. N. 8 2066; Willis v.
Cintd, 13 Beav. 1175 Long v Gray, 9 Jur. N. S.
803; 1 Moore, P. C. N. S. 461.

The evidence shows 1hat the trustees acted
mala fide, even if they had jarisdiction., Dum-
mer v, Chittenham, 2 Kyd. 59, 2 Ld. Raym. 1240,

The case of Daugars v. Rivaz establishes the
trust here in favour of the plaintiff, as the plain-
tiff is tuterested in the endowment, and entitled
10 be paid o much out of it as is anpexed to his
chair.  The case of Long v Gray 1 Moore, P.C.
461 estubiishes the jurisdiction ot the court both
onthe ground of trust and of proceeding illegall™,
Fven if the ordinary salary did not coustitute a
trust, the plaintiff’s allowance from the commu-
tation fund, of which the trustees have the ad-
ministration, constitutes a specific trust in his
favour. The college was in fact commuted with
ag representing the clerical professors, auad the
court will gee that the plaintiff is not illegally
deprived of the benefit of that arrangement.
The statates under which the plaintiff was
removed, were not duly pasged, as there was not
the necessary quorum of thirteen members pre-
sent, and the court will set them aside. The
by-luwe cannot have an ex post fuclo operation.
2 Kyd, 109, 112, 122,

. The existence of the office is to be assumed, a8
itis not denied by the angwers. The charter did
not contemplate any more formal creation of
office than the appointment of & principal, aad

the principal and professors are put on the same
footing in the charter; and the Crown could not
have meant that the prucipal, who is the nom-
nes of the Church of Scotlan:l, should be dis-
missable at pleasure. The conclusion, therefure,
is, that as sonu as a person ig appointed to cne
of the recognized protesgorshipe, he is eutitled to
hold it until removed for cause. The court has
jurisdiction where trustees, being visitors, buve
exceeded their powers. Suppose an undisputed
life tenure, aud the visitors remove, the court
will interfere, as they lave acted ultra vires.
The question is not whether they have done right
or wrong, but whether they have exceeded their
powers; and if they have doue sv in nut strictly
pursuing the power, the act is a nuility; and
what the plaintiff asks is, that it may be declured
so; and that notwithstanding it, he is still pro-
fessor, and must be reinstated. There is no
incomp+ « ity in the existence of a power to
abolish cbe chair, and the plaintiff having o free-
hold in the office. Freehold estates in land are
liable to determination on the occurrence of par-
ticular events, and the sawme rule applies to this
office.

Strong, Q.C., in reply.—The trustees have the
fullest power, under the charter, to deal with this
office. They have the power to make by-laws. Ia
Gibson v. Ross (cited supre) this power was con-
strued to mean power to regulate the office. The
Court of Chaucery, by its decree, has assumed
jurigdiction to quash the by-laws of the college,
which courts of Iaw have alone power to do.
The argument that the principal and professore
are on the same footing as regards their offices,
and that if tho one was removable so was the
other. i+ fallncious, the only inference being that
the ofiice of professor not bring created by the
charter, a3 that of the principal i3, it was left
entirely to the trustees. The case of (Jibson v,
Ross 7 Cl. & Fin, 241 alone aud by itself estab-
lishes the right of the trustees to dismisy the
plaintiff, Queen’s College being, as the academy
from which the plaintiff was removed in that
cnse, 3 private corporaticn, though for a public
purpose. Philips v. Bury, 271 R.352; S.C. 1
Ld. Raym. 9; 2 Kent's Com. 274, 303; 2 Kyd,
195: awd see two American cases, Allen v.
McKean, 1 Sumuper, 277; and Dartmouth v.
Woodward, 4 Wheaton, 518. 681.

The plaintifi’s cnse cannot be snstained on
the argumeot based on the commutation of the
Clergy Reserves. The trusiees are not trustees
of this fuud for bim. When the plaintiff jeaves
the college he will continue to receive his nllow-
ance from the fund, provided he remains in the
church, quite independently of the coilege.

Haaarty, J., delivered the judgment of the
court,

1 propose first to cousider the question of
jurisdiction.

The charter authorises the trustees to appoint
s principal aond such professors, masters, and
tutors, and such other officers as to them shall
seem meet. AS soon as there should be a princi-
pal and one professor the trustees have authority
to constitute the ** College Senate” for the exer-
cise of academic discipline aund all the yrofessors
should be members thereof. The trustees have
power to make statutes aud rules to regulate the
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numbers, residence, and duties of the professors;
and their salaries, stipends and smoluments, and
the same to revoke, vary and altec. Whenever
there should be a principal and four professors,
the senate should have power to confer degrees
in Arts and Fuculties.

The charter was granted in 1842, and in 1853
the then first principal, Dr. Cook, was drieoted
by the trustees to pioceed to Scotland snd en-
gnge professors for the college, and the pluiatiff
wag offered and nccepted the professorship of
Clagsical Literature, at a salary of £350 & year,
Tho endowment of the college consisted of gifts
and subscriptions.  No fund or property appears
1o have bheen provided from any public source.
The Crown did nothing beyond grantiog the
charter. Annual collections are made for bur-
garies, and moncys nnd property by gift and
bequest have heen ubtained from individuals.
The Provindial Legis'nture has usunily made an
annual grant to this college with several others.
No particular fund is set apart or exists for the
support of the chuir of Clussical Literature—~the
stipend secms to be paid from tho general funds
of the college

1t seems cunceded that to ground the jurisdic-
tion of the court, there must be the relation of
trustees and cestui gue trust between the defen-
dunts aud the plaintiff, that there must be a
trust in the sense in which that word is under-
stood in & court of 2quity, to warrant its inter-
ference. 'The charter Jors not create the office
held by piaintift  Thic officois not of the essence
of the corpuration. The creation of a chair of
Classical Literature was wholly the act of the
trustees ; under their chartered powers they
were not bound to crente it. and it was conceded
in argoment that they have the power to sup-
press it altogether. The corporation existed
prior to its creation, and can exist after its sup-
pression, exercising all its university functions.
Ffrom the vast mass of cases bearing more or
Jess on the question, two or three may be selected.
Whiston v. £'he Dean and Chapter of Rochester,
7 Hare, 582, decided by Sir James Wigram, in
1849, appears not to have been cited in the
court below. The charter of Henry VIIL, estab-
lishing the cathedral church, previded that there
gshould be always a ** Preceplor puerorum in
grammatica,” 8 stated snlary was assigned to
him from the church funds

The plrintiff was appointed master of the
Grammar School in 1842, at a fixed salary, and
in conscquence of certain differences with the
Dean and Chapter, was dismissed by them. He
filed his bill to restrain them from removing him
or appointing a successor, and after a very able
argument by Sir J. Romilly for plaintiff, and
Roundell Palmer for defendonts, Sir James
Wigram refused with costs a motion fur injunc-
tion.

He says I never entertained a doubt that if
it could be established that the Deau and Chapter
were trustees for the master of the Grammar
School, he would be entitled to the assistance of
the court in enforcing the execution of the trust.
If the appointment of plaintiff as schoolmaster
gave him o right to this stipend prescribed by
the statutes as & cestui que trust as against his
trustees, there is no question whatever that the
mere circumstances of defendants being a vor-

poration or an ecclesiusticnl budy would net
remove the case from the jurisdiction of the
court.” After an adjournment to look iny
authorities, the learned judge saye, ¢ The answe;
that 1 feel compelled to give after exanmiming, |
believe, every case that was cited in argumen
bearing upon [it, is, that this is not a case of
trust, in the sense above explained (referring to
certain cases) in which the master upon the true
construction of the statutes ought to be considered
ounly as an officer of the Cathedrsl Church, np.
poiated for the purpose of performing one of the
duties imposed on the church by the statutes of
the founder. I cannot in this case, for the pur-
poses of the question I have to determine, dis
tinguish the position of the master from that of
the master in Altorney General v. Magidalen
College, 10 Beaven. 402, or from other cases in
the books in which secular questions have arisen
between colleges and bodies aud persons holding
offices appointed by the founder, but which
persons have not been members of the collegiate
body I cannot upon the construction of the
statutes in this case, say that the master is not
one of the ¢ ministri” spoken of. But if the
contrary of this could be maintained, I cannot
discover a ground for bolding that the muster is
a cestui que trust of the Cathedral Church, only
because he receives a stipend payable out of
the common funds of defendants which would
equally oblige me to hold that every officer to
whom & living and a stipend are given, is alsos
cestui que trust. The case of Attorney General
¥. Magdalen College, i8 a direct authority in
point, and I am satisfied with following that
authority. * ¥ «The only question I have to
determine, is, vheiher the Court of Chancery in
the exercise of its ordinery jurisdiction by bill
in & case in which po trust exists, can try the
right to the office of schoolmaster from which
the defendants have exercised the power of ex-
cluding him, I am of opinion this question
must he answered in the negative. Excluding
trust, I caunot find a single authority which
supports the proposition.” The plaintff after-
wards applied to the Queen’s Bench, but failed
there because he had not appeaied to the visitor
named by the founder. Sir James Wigram did
pot make this any ground of objection, he said,
**Supposing the Bishop to be the visitor and
that he had not interfered, I do not know why
the court should not in a plain case, declare the
right of the plaintiff.”

The Attorney General v. Magdalen College was
before Lord Langdale, M.R. The statutes provided
for the perpetual maintenance of a schoolmaster
with ¢ a named stipend out of the common goods
of our College.” The Master of the Rolls says,
“If, on the true construction of the statutes, the
schoolmaster and usber ought to be considered
only as officers appointed and to be appointed for
the purpose of perferming the duty of the College
in giving instruction to such persons as might
attend them, and the duty of appointing them is nvt
otherwcise annezed to the mere property of the Col-
lege than by the obligation to pay certain annual
sums of money, aud is mot of the nature of 8
trust the execution of which it is within the
jurisdiction of this gourt to enforce, but the
observance of which according to the statutes of
the founder is to be regulated and enforced and
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sdequately provided for by the authority of the !

visitor, then the breach of duty, whatever it may

be, vught to be redressed by the visitor and not
tere. * ¥ ¥ The College has, no doubt, a
very important duty to perform with reference
to the school, and the performance of that duty
may be enforced by proper authority, but unless
it be a duty founded on'a trust which this court
can execute, the performaunce of the duty is not
to be onforeed here. The revenues of tho Collega
belong to the College for its own use, subject,
indeed, to the performance of all duties inoum-
bent on the College to perform, but not subject
to any trust to be executed in this court, * ¥
Though thero is sufficicnt proof of the duty or
obligation there is not, in jny opinion, evidence
of n trust, as the word trust is understood in this
court ”’

The Vice-Chancellor speaks of the plaintiff in
this case as * not beivg a member of the collegi-
ate body.” I Jo not at present see that it would
have nff2cted his decision had the master of the

. schools been by the statutes a member of the
Chapter. In the case before us the plaintiff is
certainly & roember of the body corporate. The
charter is curiously comprehensive : it declares
that certain ministers and laymen named, ¢ and
all and every such person or persons as now is
or ave or sball or way at any time hereafter be
ministers of the Presbyterian Church of Canada
in connexion with the Church of Scotland, or
members of the said Presbyterian Church in such
¢onnexion and in full communion with the said
Preshyterian Church shall bgand he called one
body corporate and politie, &¢ &e.” The plain-
tiff is certainly one of the body corporate—he is
slso 2 member of the College Senate—but he is
outside the governing body of trustees to whom
the munagement of the property and revenues
are alone eatrusted.

All the cases cited seem distinguishable. In
Dummer v. Corporation of Chippenham, 14 Ves,
243, the defendant held rent cbarges for the
support of a free school, and brought ejectment
against plaintiff, the master having dismissed him,
sshe said, cerruptly, on political grounds, and not
on the ground assigned by them. He asked dis-
covery from the corporaters ramed individually,
and a demurrer to bis bill was overruled. Lord
Eldon snys, ¢¢ Defendants are entrusted in thbeir
corporate capacitywith the management of certain
property clothed with a trust for the maintenance
of a schoolmaster, and for this purpose I repre-
seut the case thus: that the corporation have
the power of nominating the master and dismis-
sing him at thelr will and pleasure. A corpora-
tion as an individual with such a power over an
estate devated to charitable purposes would, in
this court .o compelled to exercise that power
ot according to the discretion of this court, but
not coruptly. ¥ ¥ My opinion is that this
is & case in which the court will call upon indivi-
viduals to answer.” Willis v. Child, 13 Beaven,
17, also relied on was the caso of the Ludlow
school. A school-house was appropriated to and
held by plaintiff and all bad been settied yenrs
before uuder a scheme for the government of the
charity settled by & previous decree of the Court
of Chancery reported in 3 M. & Cr. The cage
of Phillips chanity, ex parte Newman, 9 Tur. 962,
before Kuight Bruce, Vice-Choncellor, wus a

petiticn under the Romilly nct by the school-
master aud others. It appeared that a schemo
had been settled seme years befors by the court
to regunlate the Latham rree school, and the
schoolmuaster. besides a fixed sum, lad after
certnin deductions, one-ht!f of certain rents and
profits.  After holding the office some time ho
was dismissed and reinstated by sn order of the
court in 1839 in a case not apparent’y veported.
After some years ho was again hiwmissed and
agaio petitioned and was again reinstated, the
dismissal being irregular. :

In the Fremington School case, ex parte Ward,
o dwelling and school-house had been devised to
trustees to perwit and suffer the schoolmaster to
occupy while holding the office, and take the
issues and profits and also certain rents of other
premises were to be pnid to the schoulmaster.
The Vice-Chancellor held that tho master had
*¢acquired upon his nppointment a freehold or
an intere~t in the nature of a freehold aud the
revenue. be.onging to it, whether legal or equita-
ble it is not necessary to enquire. Of course [
do not sny that he became an irremovable
master. On the contrary, I assume the com-
petency of the electors or a majority to remave
him for a just cause. This power however they
were, a3 I conceive, bound to exercise not
otherwise than judicially.”

In the Berkhampstead case, 2 V. & B, 134, also
the master was entitled to two-thirds of certain
funds arising from rents ucder a previousscheme
for the charity arranged by decree of the court,
Lord Eldon said: “If on the original instru-
ment o trast is expressed as to tbe application
of revenue this court has jurisdiction to compel
due appliention.”

So in the Chipping Sod8ury cuse, hefore
Lord Lyndhurst, the master had a school-house
and residence, and certain moneys had been con-
tributed to provide a residence and it was
sought to eject him thervefrom.

Where services are wholiy in the nature of
persenal service the court will not interfure to
restrain the removal of an officer. The last
case on this subjectis Mair v. Himalaye Tea
Company, 13 L. T. R. 636. Wood. Vice-Chan-
cellor, says: ¢ Assuming the soustruction of the
deed most favourable to plaintiff, that he was aun
irremovenable agent on the terms of his taking
the sbares, still what could the court dn? It
could not act ou the coniract in equity in favour
of the plaintiff, as the duties of an agent were
in the nature of personal serviee and as such
incapable of being euforced in equity, and so
the court could ne* = force the fulfilmeunt of the
agreement on theagoc:

The strongest ca<+ i1 fuvoutr of plaintiff is
that of Daugurs v. Rin- | decided in 1860 by Siv
John Romilly, Master of the Rolls, (who argued
uasuccessfully forthe p!«"» i ia Whston’s case, 7
Hare). Dangars was rasiss of the French Pro-
testant Church iz London, and being dismissed,
by defendants, the eldersand deacons, sought to
be restored. King Edward VI. had incorporated
a church for foreign Protestants, the corporation
being o superintendent and four ministers. After
some years the Germans and French separated
into different congregations. Tho charter did
not provide for the government or distribution




122—Vor. 1T, N. S

LAW JOURNAL.

[ May, 1866.

Error & Appeal.]

Werk v. MATHIESON.

[Error & Appeal.

of the funds. The French Church had two
ministers, and was governed by a consistory of
the two winicters and the elders and deacons

The Master of the Rolls snys: « Ou examin-
ing the ruley it appears that two funds have
heen created and now exist, one dediented for the
support of the poer and the otber for the main-
tenance of the ninistry and other church mat-
ters. ¥ % Whally apart from the charter of
iucorporation a fund exists for the support of
the ministry of the church. * ¥ It appears
that the funds ¢f the institution arc under the
control of the governing body and the defend-
auts have practically the power of witholding
fiom plaintiff the emoluments assigned to and
accepted by him  This ¢ pstitutes a trust which
they have to perform and which they are bound
to perform in favour of the person who fills the
office of paster, and assuming the plaintiff to
be wrongly depused 1 am of opiniun the relation
of trustee and cestui que trust does exist between
the elders and dencons and the pastor.” 1tis
to be noted that the corporite body under King
Edward's chniter is not 2 party to the bill.  The
Master of the Rolls held this 1o be unnecessary,
and indeeed the cnse seemn to be wholiy treated
as between individuals.  The plaintifi as pastor
or minister was one of the consistory of minis-
ters and elders and deacons.  His office mny be
said to be of the essence of the association and
the existence of the fund for the ministry and
the other purposes seems to be the ground of
the assumption of the relation of trustee and
cestui que trust.

The strong iuy rescion left on my mind, is, that
in all the cnses in which a Court off Equity has
interfered to restore an ejected officer, it has
been on the grouud that there was a right of
some s« citic hind to moueys or lands appropri-
ated 1w the office.  Asin the case of a schooi-
master, to whom & revenue derived from a
specific source, or a house, or rent charge, &c,
was directly appropriated—and this as distin-
guished fram a mere claim, to be paid a stipend
or allewance taken from some general fund. In
other wovds, when the upplicant can point to any
specific monceys, or any rents, or land, and say,
that money, rent or house, was expressly set
apart for me as holding this office, and was held
by others for the holder of the office, then the
court finds the trust established, and assumes
Jjurisuiction to prevent a wrongful disturbance of
the officer. But when rothing but the right te
receive n fixed stipend out of a commor fund of
an inetitution, applied to many various purposes
and expressiy .v the performance of a duty not
essential to the existence of the institution. there
js nothing cn which the court can properly fusten
atrust I therefore think the plaintiff fails on
this branch of the ease.

Mr. Lewin (page 365, 4th od, 1831). points
out the disdnction thus, ** With the visitorial
power the Court of Chaucery has nothing to do,
{the office of visitor being to hear and determine
all differences of the members of the Society
among themsclves, and generally to superintend
the internal government of the body, and to see
that all rules and orders of the corporation ar:
observed) it is enly as respects the administra- |
tion of the corporate praperty that equity

aesumes to itself any right of interference.”

There is of course a marked distinction be-
tween the mere dismissal of cne salaried officer
nod the appointment of another to succeed him,
und a misappropriation of the trast funds. The
latter case would, I presume, be always open to
the jurisdiction of the court and any person
interested could invoke its aid  But it ceems an
abuse of terms to call the'plaintiff s dismissal in
this case any improper desling with or perver-
sion of the trust estato. He, in my opinion, to
ground the jurisdiction, must shew that as
regards some portion of the fund he is cesttur que
trust and the defendants trustees for him.

If there were a visitor named under the charter,
it would seem that it would be his province to
arrange such a difficalty as has occurred in this
case; falling as it seems within the definition
given above of the visitorial power. The juris-
diction and duty of the court where thereisa
misappropriation of trust funds. is explained by
tha Master of Rolls in the well known cuse of
Attorney General v. St. Cross Hospital. 17
Beywven 435.  There the funds had been utterly
perverted from their proper purpose. IHe says,
*¢ Where there is a clear and distinct trust, this
court administers and enforces it as much where
there is a visitor as where there is nons. This
is clear both in principle and authority. The
vigitor has a common law office and common law
duties to perferm, and does not superintend the
performance of the trust which belong to the
various officers, which he may take care to sce
are properly kept up and appointed.” No visitor
is named here, and ghe further difficulty arises
from the fact that the Croww gave no endownient
although creating the corporation for the public
purpos?s of & university.

In the ordinary cace of a royal foundation, the
Crown would be the visitor, and would, through
the Lord Chancellor sitting in camerd. act as
such, as L.rd Eldon did in 1821, situng for the
King in the case of Queen’s College deciding
what persons were duly elected as principal or
fellows. Lord Hardwicke, in Green v. Ruther-
Jorth 1 Vesey, 462, (a case frequently quoted),
says, ¢ The original of all such powers is e
property of donor, aud the power every one has
to dispose, direct and regulate, his own property,
like the case of patronage. If the charityis not
vested in the persons who are to partake, but in
trustees for their benefit, no visitor ¢an arise by
implication, but the trustees have that power,”
and it was held that a subsequent gift f pro-
perty under particular trust by a third person,
not the founder, thbe visitor had not jurisdiction
to interfere as to it.  Again, in Attorncy General
v. Dedham School, 23 Beav. 856, the Master of
the Rolls scems to take a similar view. SirJas.
Wigram says, in Whiston’s case, * Where there
is no visitor, the Court of Queen’s Beach may be
the proper court to redress the wrong.”

On this branch of the case, I am of opinion
that if the alleged breach of trust were such as
on the authority of the cases wonld be cogniz-
able in equity, the existence of a visitor would
not necessarily be a bar.

I have met with no case like the present. in
which a professor in a college under such a
charter as this has sought for reinstation. 1 sce
nothing in the voluminous statement of facts laid
before me to induce us to make a precedent, if
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there be none.  As Buller, Judge, says in Rezv.
Bishop of Ely, 2 T. R. 837, ¢ have never been
inclined to assume @ jurisdiction on any subject
which T have not found to have been previously
exercised by the court, particularly in questions
between members of the colleges of the universi-
ties. Iu such cases my inclination is against the
juriediction of the court, unless I am compelled
by legal authorities to support it.”

Unless the right of plaintiff to the interventi.a
of the court were most clearly shewn, I think if
the court have discretion to refuse interference
that this is tre-eminently” a case in which the
plaintiff should bave been left to seek a compen-
sativn in damages, if wrongfully dismissed. It
is of vital importance to such aun institution that
confidence and harmony should exist between
the trustees and the professors. That an appa-
rently irreparable breach has taken place between
them is apparent ou the facts before us.

The remarks of Knight Bruce, Vice-Chancellor,
in Pickering v. Bishop of Ely, 2 Y. & C. 249, are
in point. The plaintiff held the ancient office of
Receiver General of the Dioceze of Ely, by grant
frem the Bishop, binding on his successors for
life, with au annuity of £10 from the revenues,
with diet for himself and forage for horses. A
large portion of his fees were from drawing of
leases, &c. He filed his bill te restrain the
Bishop from taking away from him this con-
veyancing business. The Vice-Chancellor says,
« Being of opinion that the alieged rights of the
plaintiff, in the breadth and length in which he
claims to be protected in them, are of a nature
neither vsual or convenient, nor without hard-
<hip or pressure upon the Bishop, I consider it
more fit for g court of equity to leave the plain-
tiff to obtain redress by damages or otherwise in
a court of law, than to exercise its peculiar
jurisdiction by compelling the Bishop specifica’ly
tosubmit to the practical exercise of such rights,
i{ rights they be.” He then notices the want of
muteality ; and that if the Bishop sued plaiotiff
in equity to compel & performance of his duties,
he would be refused relief. He says, on thatand
the other grounds he dismisses the bill.

The same judge comments approvingly of his
conrse in this case in a case some years Iater of
Johnston v. Skrewsdury R. Co. 8 Deg. M. & G.
927. A large number of cases cited have been
decided under statute 52 Geo. III. ¢ch 102, 1 E.
R. 584, called Sir S. Romilly’s Act, passed in
1812, the proceeding being avowedly under that
statate. It enacts, “in everw case of a breach
of any trust or supposed breach of an .-ast
created for charitable purposes, or whene :r the
direction or order of a court of equity shall “e
deemed uecessary for the administration of any
trost for charitable purposes, it shall ho lawful
for any two or more persons to present a petition
to t_he Lord Chancellor, &c, stating such com-
pliiat and praying such relief as the nature ~f
the case may require, &c.” Such petition has
to bo verified in a particular manner, and shall
be first allowed by the Attorney General. An
appeal is nllowed to the :iouse of Lords. The

Berkhampsiead case, the Fremington School case,
and Philip’s Charity, §ec., were all expressly
under this act. Tke Ludlow case ( Willis v. Childe)
%as under a special act 9 & 10 Vie. ch. 18.
Grammar schools are regulated by 3 & 4 Vic. ch.

77. This act may be regarded as affecting pro-
cedure rather than juris tiction, as in many cases
the court decliues disposing of large questions
on petition under the act, but directs parties to
proceed by information. 15 Sim. 262.

It would not be right, perhaps, for this eourt
to dismiss the plaintiffs bill for want of cquiry,
without expressing an opinion on the nature of
his appointment gnd the right to dismiss him on
the part of the trustees. The late learned Vice-
Chaugcellor Esten, in his short judgment on grant-
ing the interim injunction, considered that the
plaintiff held his appointment during good beha-
viour while the duties of his office were perfurm-
ed, that his legal remedy was inadequate, and
that be was entitled to the protection of the
court.

After theevidence was taken before the learned
Chaucellor at Kingston, he appears to have held
that as the legal questions had been determined
by the Vice Chiancellor, he thinks be should hol !
the plaintiff entitled to a decree, altbough he
doubted the jurisdiction of thecourt to interfere.

QOa the rehearing, sthe only reported judgwent
is that of my brother Spragge, who reviews the
authorities, decides in favour of the existence of
the jurisdiction and for the full relief of the
plainiiff, but without express reference to the
question whether the case was such as called fur
its exercise.

A large number of authorities have heean citel
in the very ecarefully considered arguments of
counsel ; and it may be right at once to remark
that it is not easy to establish a complete accord
amongst all cases.

As to the tenure of office. The charter gives
no express directions on this point, and Vice-
Chancellor Esten says that ¢¢the trustees have
power to appoint for life or for a term of years,
or during pleasure.” Apart from any implea-
tion of law arising from the naturs of plaintiff’s
office under the charter, we see nothing in the
evidence of auy coutrict for any engagement of
plaintiff beyond s general hiring, which the law
would probably hold to be a yearly hiring, deter-
ninable as such in the usual mauner. The
charter gives full powers to the trustees to regu-
late tke number, residence and duties of the pro-
fessors, the management of the revenues nd
property of the college, and the stipends, &e.,
of the professors, officers and servants thereof,
and also from time to time to vary and alter
their statutes.

Section 15 enacts that, if any complaint ves-
pecting the conduct of the principal, or any pro-
fessor, master, (uisr, or other officer of the col-
lege, be made to the trustees, they may institute
an inquiry; aod in the event of any impro-
priety of conduct bving Auly proved, they shail
admonish. reprove, suspend, or remove the per-
son offending, as to thom moy seem good. Sec-
tion 16, provided slways that the grounds of such
adwonition, reproof, suspension or removal, be
recorded at length in the books, &c. Section 25
provides that five trustees, lawfully convened,
shall bo a quorum for the despatch of business,
except for the disposal and purchase oi real
estate, or for the cboice or removal of the pria-
cipal or professors, for any of which purposcs
there shall be o meeting of at least thirt ca
trustees,
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If the effect of these cluuses be to prevent the
rewoval of a professor except for impropriety of
conduct, &c., the view of the late Vice-Chancel-
lor as to a power to appoint during pleasure can
hardly be supported. The sections no doubt
allow such a complaiot to be wade and an en-
quiry and a power of correction or ramoval, and
it is further clearly provided that a professor
cancot bhe removed except at s meeting of at least
thirteen trustees. If the effect of the charter be
that the tenure of office of a professor is for life,
gubject to the removal only for expressed impro-
priety of ‘conduct, then it seems to me that the
trustees could not lawfully appoint during their
own pleasure, as my brother Spragge points out
at page 399 of his judgment. (11 U. C. Chan.,
899) ; see also Darlington School case.

The plaintiff, under the charter, is a wember
of the senate. Assuch it may be agreed that he
is s corporate officer, and falls within the rule to
be found in many books, that, as ia Grant on
Corporations, 84, *« Where a cbarter gives power
to appoint an officer, an appointmeut for life will
be intended, unless it appgars otherwise either
from other parts of the charter or the natere of
the cffice,” citing Dighton’s case, 77,82; 1 Vern;
Comyn’s Digest; Fraunchise F. 32.

It is not easy to find any direct authority as to
the tenure of a professor. 1Is it an affice in the
sense used in many of the text writers? Is hea
putlic officer in the same sense ?

In a removal case in 7 East, 167, Rex v. Mer-
sham, the question was whether & person came
within the statutes § Wm. & Mary, ch. 11, as
¢ holding a pullic office or charge,” Lord Ellen-
borough says, ¢ An oftice must be derived im-
mediately or mediately from the Crown, or be
coustituted by statute, and this is neither one or
the other, but merely arising out of a contract
with the parish, which the parish officers, with
conscent of the purishiouers, are by the statute
enabled to make with any persons for the main-
tenance and employment of the poor.” The
question might admit ot a different consideration
if any distinction had been established between a
public afficer and a public charge, but I can find
vo =uch distinction either in any adjudged case
or iu the sense of the statute.” Again he says,
*Perhups the best criterion for deterwining
whether this man were au officer was to couvsider
whether he were indictable for the negligent dis-
charge of the duty which he engaged to perform.
Lawrence, J., says this is clearly no office, but
only an ciployment arising out of a contract.”

Bugg's case, 11 Reports, 98 is always cited
en this subject of temure, but it concerns the
disfranchising of a freeman in a borough. The
Darlington School case, reviews many of the
authorities. There the s:hoolmaster under this
charter was removable in the discretion of the
governors.  Chief Justice Tindal notices the
plaintiTs contention that his appointmeut was
duving pood bebaviour ¢ So that he had in
coutemplation of law a frechold in bis office,”
*= % «if he had, asin Bagy’s case, s frechold
ju his frecedom for his life, and with others, in
their politic capacity, an inheritance in the lavds
of the corporation; or if the office of school-
master resembled that of a parish clerk as in
Gaskin's case, 8§ T. R 209, the inference drawn
from these cuses would be correct.  But, locting

to the terms of Queen Elizabeth’s Pateut, we
think the offics in question is, in its original
creation, determinable at the sound discretion of
the governors wheoaver such discretion is ex-
pressed, and that it 28 in all its legal qualities
and consequences not a freehold but an oflice ud
libitum only.” .He subsequently declares that
whatever tenure was created by the charter. the
governors had no power to make by-laws uiter-
ing it.

%15‘ te corparate offices, it had long beeu asserted
on Bagg’s case ¢ that there can be no power of
amoticn unless given by charter or prescription.”
Lord Mansfield, in Rex v. Rickardson, says, ** Wo
think that from the reason of the thing, and from
the nature of corporations, and for the sake of
order and government, this power is incident as
much as the power of making by-laws. DBut the
chief difficulty with us is whether the office of
plaintiff is in itself of that public character which
warrants the interference of eitber a court of law
or equity beyond the investigation of any claim
for pecuniary damages from a wrongful dismissal.

Queen's College had no public eadowment or
foundation. It had a Royal Charter of Incorpo-
ration, a power to grant degrees but no right of
visit or inquiry was reserved to the Crown.

The case cited of Gibson v. Ross, 7 Cl. & F.
250, in the House of Lords, expressly decides,
that the mere fact of being incorporated by
charter did not make the Tain Academy other
than a private institution. Tke Lord Chaocellor
(Cottenham) says, ¢ It has been decided that
when individuals establish a school to be main-
tained from private funds the regulations under
which public scheols are corducted are not tobe
deemed applicable to them. A public school-
master is a public officer, and as such cannot be
dismissed without an assigned and sufficient
cause. Butitisclear thatin the case of a private
trust this rule does not apply. . . . There
arises avother question, namely, one celating to
the effect of an incorporation. I asked in the
course of the argument wicther therz was any
line of distinction drawn between the case of a
private establishmment the members of which had
been incerporated and a case in which vo such
incorporation had taken place, and I could not
find any such distinction bad ever been adopted.
If so, then 1 am sure that your Lordships wouid
nat for tie first time introduce s distinction.
Nothing could more disturb the arrangement of
1 private establishment than that a subordinate
officer in it should be considered to have a fee
in bis office.” Agaip, ¢ If the charter of iucor-
poration impose any restrictions on them they
would by this aceceptance of it be considered to
enter into a coutract with the Crown to exercise
their authority subje.t to those restrictions.”

. . . “Itis clearly established that a private
scciety would bave the right to dismiss a master,
and there is no difference here between these
partics and any other private society except that
these parties are incorporated.”

Lord ilardwicke said, in Attorney Gencral v.
Dearce, 2 Atk. 37, «The charter of the Crowe
caunot make a charity more or less public, but
only more permaneunt thau it would otherwise be,
but itis the extensiveness which will constitute
ita publicone.” This was n case merely ou tue
coustruction of words of bequest iu a will.
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The subject is much discussed in 2 Kent's
Com. 276. He says, ¢ A hospital founded by a
private benefactor is in point of law a private
.corporation though dedicated by its charter to
general charity. A college founded and endow-
ed in the same manner is a private charity,
though from its general and beneficial objects it
may scquire the character of & public institu-
tion.” . . Every charity which is extensive
inits object may in a certain sense be called &
public charity, nor will & mere act of incorpora-
tion change a charity from a private to be a
public one. . . . A charity may be public
though adwinistered by a private corporation.

. . The charity of almost every hospital
and college is public while the corporations are
private. To hold a corporation to be public
because the charity was public would be to con-
found the popular with the strictly legal sense of
terms, and to jar with the whole current of
decisions since the time of Lord Coke At page
292 the same author points out the distinction
between ¢¢ amotion aud disfranchisement,’’ the
former applying to officers the latter to mem-
bers

In the celebrated case of Bowdoin College,
Allen v. McKeans, 1 Sumuer, 277, Mr. Justice
Story elaborately reviews the law, noticing at
large the equally famous Dartmouth College case,
ia 4 Wheaten, 518, he says, ¢ that Chan-
cellor Kent has siated the law with his usual
accuracy and clearness,” and adds, ¢ that a
college merely because it receives a charter from
government, though founded by private benefac-
tors, is not thereby constituted a public corpor-
ation controllabie by the government, is clear
beyond all doubt. So the law was understood
by Lord Holt in his celebrated judgment in
Phillips v. Bury.” He proceeds, ¢ if we examine
the charter «f Bowdoin College we shall find that
it is a private and not a public corporation. It
answers the very description of & private college
as laid down by Chief Justice Marshall in Dart-
mouth College v. Woodward. It is an elecmosy-
pary institution incorporated for the purpose of
perpetuating the application of the bounty of the
donors to the objects of that bounty. Its trus-
tees were originnlly named by the founder and
invested with the power of perpetuating them-
selres. Thdy are not public officers, nor is
it a civil institution but a charity school or o
seminary of cducation incorporated for the
preservation of its property and the perpetual
application of that property to the objects of its
creation. It is not expressly stated in the report
but it may be inferred, that Bowdoin College had
university powers 10 grant degrees, as in one of
the by-laws it speaks of ¢fees for any diploma,
or medical or academical degree.’” Dartmouth
College was by Royal Charter empowered to
grant “any such degree and degrees as are
usually granted in either of the universities, or
any other college in Great Britain.”

Queen’s College is a very wide corporation
embracing all members and laymen of the
Presbyterinn Church in Canada in  conmexion
with the Church of Scotlandin full communion
with said church. The government is vested
in twenty-seven trustees, and all the congre-
gations in the Province admitted on the roll of
the eynod may name one person who shall be

put on & list of names from which, under certain
restrictions, new trustees must be selected.

1 am not prepared to hold that to this copora-
tion we are not to apply the rules of law referred
to as governing such institutions in the great
American cases. It rests wholly with the trus-
tees to create the office of a profesvor, and such
an office is not, asit seems to me, of the essence
of the corporation. The iatter could exist with-
outit.

If the charter were silent as to provisions for
the removal of a professor I should at once hold
that such an officer is removable by the trustees,
and his office or situation at once by their de-
cision be vacant, subject 10 any claims for salary
in the usual way if the engagement be of a
yearly nature, brt not subject to any jurisdiction
of either & cour’. of law or equity to restore:
that the servic would be of a peculiarly per-
sonal character and damages for any proved
breach of contract the only remedy.

Itis conceded that the trustees could abolish
the Chair of Classical Literature, and that its
incumbent’s rights would cease with it  Mr.
Weir could be *“‘amoved” from the office of
professor, although he could not without cause
be ¢ disfranchised” as & member of the corpora-
tion, according to Chancellor Kent’s definitions.
His dismissal from his situathon still leaves him
a member of the corporate body. It seems also
conceded that the trustees can alter and regulate
the emoluments of any professor. This power
is important to beconsidered. Unless the plain-
tiff can maintain bis right to a legal interest or
estate in the office and its emoluments as they
were at his induction, if he be always linble 1o
eny reduction in the discretion of the trustees,
or to an optional abolition of the office by the
same body—it seems more a matter of form than
substance to urge his right to a restoration by
legal process.

The office is not essential to the existence of
the corporation or to the discharge of its func-
tions. It exists at the discretion of the trustees
and its emoluments also depend upon them.

It only remains to cousider if the words of this
Charter restrict the right of removal which (in
the absence of such words) I think. clearly exists.
1 bave had very serious doubts for a long time
on this aspect of the case, nor do I give my pre-
sent opinion without much hesitation. It sevms
apparent I thiok, that any removal of a profes-
sor must be at a meeting of at least thirteen
Trustees. (Charter, sec. 25.) The supplemental
answers shews that this took place in May, 1865.
after Bill filed. DBut does sec. 15 declare the only
manner 8ud the only cause for which a professor
can be removed ? If noy complaint respecting
the conduct of the Principal or any Professer,
Master, Tutor, or other officer of the said Col’ege
be at any time made to the Board of Trastees.
they may isstitute an enquiry, and in the event
of any impropriety of conduct being duly proved
they shall admonish, reprove, suspend or remove
the person offending as to them may secin poud.
Provided always that the groupds of such admo-
nition, reproof, suspension or removal be record-
ed at length in the books of the said Board.
These sections do not seem to have been followed
in the plaintiff’s case. Is he stili therefore de
Jjure Professor of Classical Literature.



126—Vou. II, N. §.]

LAW JOURNALL.

[May, 1886,

Error & Appeal.]

Weir v. Maraieson—Auston v. Bourrox.

Q. B.

If a Professor can only be ramoved in the
manner prescribed by this section the same rule
must ccrtainly apply to the cther persons named
viz : ** Masters, Tutors, and other officers,” all
of whomn would be equally irremacvable, except
ag therein provided. Sir James Wigram in the
case already cited, pointed out that if the master
of the grammar echool could make out the exist-
ence of a trust in his favour, the janitor on
being discharged might equally come to court for
restoration. A master, tutor, casually employed
or any other of the many ¢ officers” abouta
univ.rsity might on one construction of this see-
tion be equally irremovable with the Principal.
Ounce granted that the office is one under the ori-
ginal charter in the sense contended for by plain-
tiff it seems to follow on the authorities that its
holder takes it with all its original rights of
tenure and that no attempt is legal to shew that
even by agrecement he cannot be reduced to a
lesser interest. We may give effect to the 165th
and 16th sections by coufining them tc cases in
which on complaint made the officer can be dis-
missed, leaving him no claim for legal damages
thereby. This would be a dismissal for cause.

On the other hand a dismissal such as took
place in this case at the May meeting would be
at the discretion of the Trustees, and may leave
them liable to anwction for arrears of salary in
the absence of a notice terminating st the proper
time on the usual priaciple.

There seems no alternative between this con-
struction and declaring that every professor,
master, tutor, or other officer, holds his appoint-
ment irvemovably except for cause in strict pur-
suance of the 15th section. The words used 10
the charter declare no distiuction between the
bigher and the lower officers, and therights urged
by plaintiff must, if he succeed, be conceded to
many below him in position.

1 have already stated that I consider he fails
to establish his rights merely as inherent to his
holding of such an office under such & charter,
and that his main dependence must be that any
pruceeding to oust him must be under those
sections.

We chould pause long before giving effect to
plaintifi's argument, with its inevitable conse-
quences.  As Lord Cottenham said in Gibson v.
Rors—¢ There are many cases in which it would
he highly inexpedient for the interest of a body
like these trustees, that s man should continue
in his situation though it might be difficult to
shew a legal ground for his removal. He may
be unsuccessful in the discharge of his duties,
he may have great abilities but yet be uvable
effectuatly to exert them in the instruction of his
Jupils  This might be a great evil to an institu-
tion of this nature, and yet it might not amount
t. a cause which in a court of justice would jus-
tify the diswissal of the master. At the same
time it must be admitted that the circumstances
1 have inentioned would form a good ground of
desiring the master dismissed.

It is needless to enlarge thislist of such things
ax amount to, not perhaps, legal disqualifications.
Au unstained moral character, high intellectual
attainment, and unspaving activity in the dis-
charge of duty may, and often do co-cxist with
unhappy forms of temper—restless irritability,
and morbid sensitiveness or jealousy, which may

utterly unfit for the useful discharge of the deli-
eate duties of education and the creation of res.
pect and confidence amongst fellow workers ang
pupils. The court anxiously avoided all inter-
meddling with the merits or demerits of indivi.
duals in the unfortunate disputes that have
resulted in this litigation. It is sufficient to soy
that wherever the blame rested a state of things
was disclosed most injurivas to the best interests
of Queen’s College.

We are anxious to carry out the benevolent
divections of the last section of the royal charter
which enjoins on courts of justice that its
language ¢ shall be construed and adjudged in
the most favourable and beneficent sense for the
best advantage of our said College.”

I have bestowed much consideration on the
srgument of plaintiff as to his legal right as
professor, and have at last (although not with-
out considerable doubt) arrived at the conclusion
that be was vemovable by the tru-tees at s
mecting where the prescribed statutable number
of members was present, although not for cause
uuder the 15th section.

1 think the appeal must be allowed. That the
plaintifi’s bill in the court below should be dis.
migsed. I think the case sgainst him as to the
want of jurisdiction in the court below is reason-
ebly clear. That his interest in his office is not
such as he cla*ms ; and lastly, that the case dis-
closed is one in which ueither a court of equity
or law should interfere, esceot on the very
clearest and most conclusive pressure of authority
and precedent,

Bill dismissed with costs.

QUEEN'S BENCH.

(Reported by C. Rovixsoy, Esq., Q.C., Reporter tothe Court)

AusTON v. BotLTON.
Mortgage—Assignment— Failure to pass the land morlgage.

An assignment under scal, aunexed to a mortgagy, stated
that the assignor, ¢ barcained. sold, assigned aud
transferred” unto tho assignee, “his heirs and assigos,
ihe annexed morigage, and all the right, title and wferest
therein? of the assignor, * to have and to bold the saws
unto the raid, &c., his heirs and assigus, g0 his and thes
sole usc for ever,”

Fleld, that the land, which was the subiect of the mortgags,
did Dot pass by these words; but,

Held, that had the instrumoent been a devise, instead of 4
deed operating tnfer mivos, the land would have passed
under the term “ mortgage.”

[Q. B, H. T., 1865.]

The first countof the declaration stateda con;
version in the lifetime of the testator, and the
second count a conversion after his death.

Pleas.—1. Not guiity.

2. To the first count, that the goods were not
the goods of the testator.

3. To the first count, Not possessed.

4 Being second plea to second count, that the
goods were not the goods of the plaintiff.

5. Being third ples to vecond count, Not
possessed.

The causo was tried before the Clief Justice
of Upper Canada, at the last Fall Assizes, hed
at Cobourg, when the plairtiff was nousuited.
Tho facts were, that the plaintiff s executor,
claimed to recoverastesm enging, bojler, heater,
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smoke-pipe, carringe, &c, belonging to o saw
nill erected on lot No. 7, in the bth concession
of the township of Haldiwmand. .

The plaintiff ’s title was under an indenture of
mostgage in fee, dated the 25th of Fehruary,
1858, made by John Taylor of the first part,
Am his wife, for the purpose of barring her
dower, of tho second pari, and Wm, A. Garrett
of the third part, for securing th~ payment of
£1,000, with interest, on the firstd y of January
taerenfter, and also certain other liabilities
therein referred to, upon the land before mea-
tioned ; and under a deed of sseignment made by
Garrett to the testator, dated the 12th day of
Murch, 1858, which was anpexed to the inden-
wre of mortgage.

This assignment stated that, ¢ In considera-
tion of the sum of five shillings, the assignor
bargsined, sold, assigned and transferred unto
the said James Auston, his heirs and assigns,
the anuexed mortgage and allmy right, title and
interest therein. To have and to hold the same
unto the said James Auston, his heirs and
assigns, to his and their sole use for ever.”

On these facts, the learned Chief Justice was
of opinion that the land, on which the saw mill
was erected, did not pass to the testator.

In Michaelmas term last, J.D. Armour moved
for and obtnined a rule nief to set aside the
nansuit for the alleged misdirection above stated,
and for & new trial.

J. II. Cameron, Q. C., now shewed cause. He
referved to Moran v. Currie, 8 U.C. C. P. 60;
Do d. Wood v. Foz, 8 U.C. Q B. 134.

Armour, contra, cited Cruise’s Digest, title
z3xii. Deed, ch. 20, see. 78; Shep. Touch. ch.
5; Murtin v. Mowlin, 2 Burr, 969 ; Kent’s Com.
6ed. iv.,, 19¢; O'Neil v. (arey, 8 U. C.C. P.
3395 Powell v. Baker, 13 U.C.C.P. 194 ; Toland
s Bruce, 8 U.C. Q. B. 14; Edgar v. Norton,
§U. C. C. P. 587 : Vanderlinder v. Vanderlinder,
14 U. C. C. P. 129, as to the construction to be
placed on deeds; and to Doed. Guestv. Bennell,
6 Exch. 892, as to the construction to be placed
upon wills,

A. WiLsox, J., delivered the judgment of the
court.

The case chiefly relied upon was Doe d. Wood
v. Foz. The mortgagee granted, &o., a certain
wdenture of wmorigage, executed Ly George Fox,
bearing date, &c., on certain lands, together
with the bond therein referred to, to bave and to
hold the said bond and mortgage, and the debt
thereby secured, and all the interest thereby
conveyed by the mortgage in and (o the lunds
therein described. &e.

Sir J. Rohinson, C. J., io giving judement,
said, «If the premises granted were lot A., and
the kabendum was of lot A. sud B., that would
not pass B., because that would be a simple
addition to the granting part, not an explanation
or qualification of it; but this is difierent. The
habendum bere shows that when Clement granted
the mortgage, he meaut the estate mortgaged :
«ere is no repugnancy.”

Mr. Armour, in this present case, relied upon
the concluding part of the judgment just referred
to, “ That when Clement granted the morigaye,
he meant the estate mortgage;” ss if the Chief
Justice had said that there was no weight ir, or

necessity for, the kalbendum in that case, and
that the meaning in question was to be gathered
from the premiges alone. I do not so under-
stand the case; for the Chief Justice said, “We
must look at all parts of the deed to see what
was intended by each ;”’ and the case of Moran
v. Currie is decided expressly upon the ground,
that while the premises were the same in Doe d.
Wood v. Foz, the habendum was wanting.

If this had been a devise, instead of a deed
operating nfer vivos, the iand would have passed
under the term ¢ mortgage.” The case of Crips
v. Grysil, (Cro. Car. 26), and, after some subse-
quent fluctuation, the case of Guest v. Bennet,
(nud see also Rippon v. Priest, 13 C. B. N. 8.
308), determine this, and probably the same
effect would be given to the present assignment
in equity; but at law we do not think thata
bargain and sale of & “ morigage and all my
right, title and interest tkerein,” will pass the
land, which is the subject of the mortgage.

The rule will therefore be discharged.

Rule discharged.

HexpersoN v. GESYER ET AL.

Promissory note~Stamps.

The plaintiff in September, 1565, sued-the maker of 2 pro-
missory note, due in Januury, 1865, paysble to H. or
‘bearer, and by . endorsed to the plaintiff. Defondant
pleaded that it was not duly stamped when the plaintift
became & party thereto. nor until it sell due; aud the jury
were directed that it was sufficient if the stawmps were put
on before action brought.

Held (reversing the judgment of the County Court), a mis-
direction, for the plaintiff becams a party to the note by
becoming the holdaer or endorsee, and was bound to stanp

it then.
(Q. B, 1. T., 18(8.)

Appeal from the County Court of the County
of Kent.

The declaration was against Gesuer, the maker
of a note for $170 86, dated 24th October, 1864,
payable to Heury Henderson, or bearer, three
months after date: that Henderson endorsed the
note to defendant Stewart, who endorsed it to
the plaintiff

The defendant Stewart, who alone defended,
plended want of presentment aud notice : and,
3. That he epdorsed the wote without value, to
accommodate Gesner, and so endorsed before the
issuing or delivery of the sawme to the plantiff by
Gesner, sud the plaintiff became a party to it
and accepted it so made and endorsed; but tho
said note had not at the time it was so made and
delivered to the plaintiff, and at the time when
the plaintiff became a party thereto and accepted
and received the same, the stamps required by
law thereto afixed, impressed or placed thereto,
to wit, revenue stamps of the denomination of
bill or note stamps to the value of six cents, nor
were the same affised thereto in double value as
required by Jaw, to wit, twelve cents in such
stamps, by the plaiatiff when he became the en-
dorser thereof, nor till the note became due,

Issue was taken on these pleas.

The payee’s name was the same ns the plain-
tiff’s, but no evidence of identity was given, so
that it might bo assumed that the plaintiff’s in-
ferest in the wote sccrued after defendant
Stewart’s endorsement.

The notary swore that four three cent stamps
were put and obliterated on the note Ly the
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plaintiff before it became due: that the plaintiff
put on two stamps shortly after the note was
drawn, in October, 1864, and two nine oent
stamps before the note fell due.

Dofendant’s son swore that the note attached
to the notarial instrument was presented at his
father’s houso to him, and there were no stamps
on it then.

The learned judge directed the jury to find for
the piaintiff, if they found the stamps were put
on before action brought; and they gave a ver-
dict for the plaintiff,

After motion in term a rule for a new trial was
discharged, on the atleged authovity of Stephens
v. Berry, 15 U. C. C. P. 548.

The propriety of this direction was the only
point raised on this appeal.

J. B. Read, for the sppellant.
Kingstone, contra.

Hagarty, J., deliverad the judgment of the
court.

It would seem that no stamps were on this
note when originally made.

The case seems governed by tho words of
27-28 Vic. ch. 4, sec. 9, *“Except that any sub-
sequent party to such iustrument or person
paying the same, may at the time of his so
paying or becoming a party thereto, pay such
double duty by affixing,” &ec., &c., ‘‘and such
instrument shall thereby become valid.”

Tke act of 1865, 29 Vic. ch. 4, which became
law oun the 18th of September, 1865, and which
it is enacted shall be construed as one act with
the preceding act, in its fourth clause says:
« No party to or holder of any note, draft, or
bill of exchange, shall incur any penalty by
reason of the duty thereon not havinog been paid
at the proper timeand by the prope: party or par-
ties, provided that at the time it came into his
hands it had affixed to it stamps to the amount of
the duty apparently payable upon it, that he had
no knowledge that they were not affixed at the
proper time and by the proper party or parties,
and that he pays such duty as soon as he ac-
quires such knowledge ; and any holder of such
instrument may pay the duty thereon, aud give
it validi:y under sec. © of the act cited in the
preamble, without becoming n party thereto.”

Tbe case of Stephens v. Berry was decided
wholly on the act of 1864. Richards, C. J.,
says: I think we are certainly bound to de-
cide, that when a person becomes the holder of
an unstamped bill so as to sue and does sue on
it, he must, to make it valid in his hends, have
put the double stamp on it beforo commencing
the action. Indeed, I personally take a much
stronger view of the necessity of a holder pro-
tecting himself by the double stamp, when the
bill without it would be void. The holder, in
my judgment, can only be considered safe when
he put on the proper stamp at the time he would
in law be considered as having taken and
accepted the bill as his own, or within a reasona-
ble time thereafter.”

This note matored in January, 1865. The
action seems to have been commeaced in Sep-
tember following, and the trial was in December
ast.

The new act impose] new duties from the 1st
of January, 1865, with certain directions as to

2

obliterating stamps from and after the lstf
October, 1865. The fourth section is silentas
to .me of operation, and the fifth directs it
being construed as one act with tho previou
one.

If we should read sec. 4 as purt of or er
planatory of sco. 9 of the former act, thee
would be no room to question the correctnessf
the learned Chief Justice's ‘¢ personal” view.

But when the latter statute became law the
note had been six months at least in the pli.
tiff’s hands. He was then the holder of it, an
the action was pending before the statute wa
passed.

By sec. 9 of the earlier act the note was void
if not duly stamped at its making, &c., exceptin
the case of any subsequent party affixing the
double stamp at the time of his becoming s
party thereto. This note, therefore, if no sub.
sequent party stainped it on becoming 8 party,
was avoided. If the plaintiff has saved it by
stamping, it must be because as a subsequent
party he stamped it on becoming such parly.
He therefore became a party in sowe way, and
no other way can be imagined than by becoming
the holder or endorsee of the note. He did at
become a party by merely bringing the action.

We therefore think the direction given to ths
Jjury cannot be upheld.

The statate would be completely defeated if
the stamps could be affised at any time before
action commenced. Parties could hold notes and
pass them from hand to hand, and only affis
stamps if legal proceedings became unavoidable.

If the fact really were, as is most probable,
that the plaintiff is the payee and first endorser
of the note, the time of his first connection with
it is quite plain.

We think the appeal must be allowed, and
that the rule for a new trial in the court below
should be made sbsolute without costs.

Appeal allowed.

BALDWIN V. PETERMAN.

Action on promissory nole—Proceedings in insolvency fo
same cause of action—Equitable plea in bur.

Declaration, on a promissory note made by defonlant py
able to plaintiff,

Ples, on equitable grounds. in bar to the further main
tonance of the action, averring the pendency of proceed
ing3s commenced by plaintif against defeudant, unda
‘“ The Insolvent Act of 1861,” for the same cause of action,
subsequently to the declaration in this cause.

Held, or demurrer, plea bad.

fc. »., . T., 1866

Declaration, on a promissury note made bs
defendant payable to plaintiff.

Plea, for a defence on equitable grounds, ths
after the last pleading in this action, and on, &
wit, the twenty eighth day of November, cnt
thousand eight hundred and sixty five, the eaid
plaintiff took proceedings against the said defer-
dant, uuder the provisions of ¢¢ The Insolven
Act of 1864,” and procured the issue of & wri
of attachment and summons against the ssif
defendant, his estate and cffects, and that ®
action was then pending by virtue of said write!
attachment ard summons against the defendsst
at the suit of the plaintiff for the same debt ard
causes of action asin the declaration mentioned
asbhy the recerd and proceedings thereof, remaiz
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ingin the County Court of the United Couuties
of York and Peel, appeared ; and thuat the said
psrties in this and the said last mentioned suit
were the same partics ; and that the said suit was
then depending in the eaid court; and that the
said plaintiff had under and by virtue of the
taid writ of attachment and summons, procured
the scizure and attachment of the estate and
efficets of the said defendant, which were worth
much more thay what was sufficient to pay the
claim of the said plaiutiff; and that the said
plaintiff was then prosecuting his said claim
under the provisions of the said act, with a view
to the summary enforcement thereof; and the
defendant said that he should not be harrassed
by the plaintiff further prosecuting tkis action;
and that the matters preceding the defendant was
ready to verify, wherefore he prayed judgment
of the said writ and declaration, and that the
same might be quashed.

Demurrer, that the proceedings under the pro-
visions of the Insclvent Act of 1864, in the said
ples mentioned and referred to,’'did not cousti-
tute apy bar to the maintenance by the plaintiff
of the said suit, or any defence to the action.

Ferguson, for the demurrer, cited 49 Geo. III.
cb. 121, sec. 14; Eden on Bank. 111; Ez parte

ilson, 1 Atk. 162 ; Ex parte-Ward, 1 Atk. 153 ;
Ex parte Lewts, 1 Atk. 154 ; Ex parte Dickson,
1 Rose, 98 ; Insolvent Act of 1860, secs. 16, 17 ;
lusolvent Act of 1864.

J.A. Boyd, contra, cited Cook’s Bk. Law, 130,
133, 138, 239; Ex parte Emery, 4 De G. M. &
G. 917, per Lord Justice Turner; Insolvent Act
of 1864, sec. 3, sub-sec. 7; Ex parte Prowse,
1Gly. & Jam. 29, Twiss v. Massey, 1 Ark. 68;
Read v. Sowerdy, 8 M. & 8. 78; Short v.
Hedullen, 6 U,sC. Q. B. 407; “Bac. Ab. Tit.
“Abatement;” Qrantv. Hamilton, 3 C. P. 422;
Place v. Potts, 8 Ex. 705, 8. C. 17 Jur. 168;
Yorganv. Harding, 11 W. R. 65 ; Kemp v. Potter,
(Iio'faun. 149 ; Harley v. Gresawood, 5 B. & Al.

Ricaarps, C. J., delivered the judgment of
the court.

In McMaster v. Kell, in 1798, reported in 1 B.
& P. 802, the plaintiff obtained judgment
azainst defendant, and charged him in execution
n Trinity Term, 1797, for $600. On 22nd May,
1748, a commission of bankruptey issued on the
petition of the plaintiff, under which the dgfen-
dant was declared a bunkrupt. The plaintiff was
the‘only person who proved against him, and was
chosen sole assignee. On: applicaticn to dis-
charge the defendant out of custody the rule was
tefused.  Eyre, C. J., said: * Suppose the Lord
Chancellor should think fit to supersede the com-
mission, because the party had Leen charged in
execution! It is mudh fitter for the Court of
Chancery to interfere, since that court may either
sipersede the commission or direct the bankrupt
1o be discharged sut 0" custody.”

In Percy et al v. Powell, in 1802, 8 B. & P.
6, plaintiffs sued out a commission of bank-
fuptey against defendant, as petitioning credi-
tors, feurded on the same debt on which they
sfterwards arrested him. On subsequent appli-
tation the coort refused to discharge bim. Ia
disposing of the case the cowt s2id they could

not tell but the defendant might contest the com-
mission of bankruptcy.

1n Ex parte Prowse, 1 Gl. & Jam. 94, it is
stated, ‘* Where a petitioning creditor has not
prosecuted his commission so far as to give an
interest in it to others, it would be a matter of
course to supersede it, unless the bankrupt
should oppose.”

The case of Harley v. Greenwood, 1821, re-
ported ie 5 B. & Ald. 95, is a leading one on the
point, and is an express authority that eveu since’
tho passing of the Bankruptey Act, (49 Geo. ItI,
cap. 121, in 1809), containing the clause (14)
introduced by Sir Samuel Romilly, which in
effect provided that claiming or proving under
the commission shouid be considered as electing
to proceed under the commission, yet that this
would not be & good plea to & debt proved under
the commission under thatact. Bayley, J., said,
¢ If it be a bar at law, it must become so by
the positive enactment of the statute. * * *
The commencing of an action in one conrt does
not destroy the right of the party to commence
an action for the same debt in another court.
The defendant may. indeed, plead the pending
of the former action in abatement, but he cannot
plead it in bar.” He, then, after referring to
the fact that the statute does not say that prov-
ing a debt shall be a bar, argues there ara
many reasons why it should not. Suppose, after
the debt is proved, the commission is superseded.
Then suppose the action restrained till the com-
mission actually superseded, the Statute of
Limitations might run agaiust the claim. The
remedy suggested for any inconvenience or in-
Justice is, to apply to expunge the proof of the
debt, or to stay the proceedings in the court of
law.

In Spencer et al v. Demett, 18 L. T., N. 8.,
Ex., on the 13th January, 1866, this case was
recognised as authority and acted on. There
the action was for goods sold and delivered.
The defendant pleaded, on equitable grounds, that
the plaintiff bad proved his debt in bankruptey,
and elected to take the benefit of the proceed-
ings, whereby defendant was in equity dis-
charged. This plea was demurred too.

The provisions, as to electing to take under
the bankraptcy proceedings, were to the same
effect as those contained in 49 Geo. III. In
argument, it was said, that the final examination
in bankruptcy had not taken place, and until that
was the case it was never known whether the
bankruptey would be superseded or not, and the
proper course was to apply to 8 judge in
chambers to stay proceedings, or to the Bank-
ruptey Court to expunge the proof. Poliock,
C. B., said: ¢ The objection to the plea seemed
to be that it was pleaded in bar. Judgment on
it would be final, and what would be the resalt
if the bankruptcy afterwards were superseded !
It was admitted, in argument, that when legal
pleas only could be pleaded, the defendant must
have applied to the court to stay proceedings;
but, it was contended, that since the Common
Law Procedure Act gives power to plead the
equitable defence, it was good, as the defendant
would be ectitled to an injuncidon in equity.
Pollock, C. B, ¢ The injunction, to which he
would be entitled, would only be until the bank-
ruptcy would be supersedid.  An equitable plea
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must be an answer to the action in full. The
defendant must say, I bricg forward some-
thing which shews that you are not now entitled
in equity to go on, but that you never will be.’ ”
So there was judgment for the plaiutiff on the
demurrer.

These authorities plainly shew the plea is not
a good plea in bar, even with the provisions of
the English Bankruptey Act, because a Court of
Equity never would grant an unconditional in-
junction on the facts shewn. Our statute con-
tains no such stringent provisions as to election
or petitioning creditors’ debt, as are contained in
the English acts, and much of the reasoning
uonder those acts is inapplicable here.

It may be urged that this is in effect pleading
the pendiog of another action in abatement. I
doubt if any such plea can be pleaded by way of
equitable defence ; but it is pleaded after issue
joined on other pleas, and notin the manner that
u plea inabatement is uually pleaded. It seems
hardly & proper plea to set up here; for the ac-
tion to be abated is the ono first commenced, and
the proceedings, in which the subject matter of
the abatement arose, was taken, after this action
wag at issue.

The case of Place v. Poits et al., 8 Ex. 705,
seems an expressauthority that thisis not a good
plea in bar, and that it would not be proper to
plead it as it is now pleaded here. That was an
action for freight, and defendaunts pleaded after
the commencement of the action, and in bar to
its further maintenance, that, in consequence of
certnin proceedings in the Admiralty Court in
relation to a bottomry bond on the same vessel,
tbey were monished and compelled to bring the
full amount of the freight into court, and they
had done 60. In giving judgment Baron Parke
said: ¢ Now, if the effect of peyment of freight
into that court, by virtue of and in pursuance of
a monition is merely to suspend the remedy of
the owner of the ship for freight uatil that court
shall have decided the question on the hottomry
boud (in which case they would hand over either
the whole of the freight or so much of it as would
bemore than sufficient to satisfy the bond, if it
were good, to the party paying it), the ples
would be in suspension of the action only, and con-
sequently bad, inasmuch as there cannot be such
a plea; for if the nature of the case is such a8
to make it right that the cause of action should
be suspended, and, consequently, such as to
demand the interference of snother court, the
remedy would be by application to its equitable
jurisdiction.”

I bave looked at all the cases referred to by
Mr. Boyd, and a8 far as I con understand the
principles sot forth in them, the proper mode of
relief, when a party, who has proved a debt in
bankruptey, is proceeding at law, under the
English Bankruptcy Acts, as well before assince
the statuto of 49 Geo. III, is to apply .o the
Court of Chancery to strike out the proof, or to
the Common Law Court to stay proceedings.

I have not as yet arrived at the conclusion that
under our Inso'vency Aot an insolvent has the
same right to take those proceedings that a bank-
rupt had in England, even before the statute of
49 Geo. IIT, and our statute contsins mo pro-
visions on the subject at all analogous to those

contained in that act and repeated in subisequen
statutos. -

Many of the arguments and suggestio
quoted from tho decided cases refer peculiarly t
this case, for it was admitted on the argumen
that tho proccedings against the defendanti
ingsolvency had been set aside on the ground, s
I understand, that the estate of the defendan
had not become subject to compulsory liquidatien

There will be judgment for the plaintiff on th
de.nurrer.

Judgment for plaintiff on demurrer.

PRACTICE COURT.

(Reported by Hz::nr O'Briey, EsqQ., Barrister-at-Law.)

DarLING V. SHERWOOD,

County Court appeal—Bond—Sureties.

The 27 Vic. cap.d4, is intended for the benefit of persin:
suing in the name of others, and its only effect is to
oxtend the words * any party to a vause,” in cap. 15, s,
07 C. 8. 0. C, to tho case of the beneficial plaintiff.

Where on au appeal by the defendant in the court belos.
the bond was executed by two sureties only, Held, thates
that groand the appeal must bo struck out of the pap:

with costs.
[P, C.. AL T, 1663

This was an appeal by the defendant iv »
action brought in a County Court from a julp
ment of that court, discharging a rule nisi fora
new trial. After the appeal had been set dowa
for argument, Robert A. Harrison obtainels
rule =zisi, calling upon the appellant to shes
cause why the appeal should not be set asile
and struck out of the paper with costs. upon the
ground, that the appellant had not filed in the
court below the bond required by the statute

From the affidavits filed, it appeared that the
bond had not been executed by the appellat
himself, but by two sureties alone. It was stated
that the defendant did not reside in the county,
but at some distance therefrom, and that, conse
quently, he had not been able to execute th
boud within the four days allowed for filing it

JMoss, showed cause, and argued that the word:
of the statute 27 Vic. cap. 15, were wide enougl
to include every case, as well that of defendaut
as of plaintiff. That to confine the operation Jf
the statute to the case of beneficial plaintiff
suing in the name of others, was giving such
persons an uoreasopable advantage, becauses
greafer necessity existed for their joining in the
bond, than for real plaintiffs or defendars,
because the latter classes were already liabie for
costs, as parties to the suit.

Harrison supported his rule, referring toZur
g. t. v. Preston, 23 U. C. Q B. 810, and Pentlani
v. Ieath, 24 U. C. Q. B. 464, and argued tbu
the preamble of the statute shewed that its only
objects were beneficial plaintiffs, not partiesty
the rezord, citing Dwarris on Statutes.

Morrisox, J.—In the two cases referred tobr
Mr. Harrison, the Court of Queen’s Bench fell
difficulty in giving a satisfactory construction ti
the effect of the Amending Act, 27 Vie. eap. 4.
upon secg. 67 and 63 of the County Court Adt,
Con. Stat, U. C. cap. 15. The present cast &
somewhat different from either of the cases citel
here; the defendant below is appellant, and the
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oud filled in his behalf i3 one executed by two
bersons, but not by the defendant, which bond,
ffier reciting the proceedings iu the court below,
: conditioned that the defendsant shall abide by
be decision of the Court of Queen’s Bench. The
ply conetruction I can give to secs. 67 and 68 of
Jap. 16, as amended by the 27 Vic, is to read
be first part of sec. 67 as if it stood thus: *In
ase any party to a cause, or any party being a
meficial plaintiff in a cause, not named in the
wcord, suing in the name of another in the com-
pon Iaw side, in any of the County Courts, is
jissatisfied, &ec., the judge, at tke request of
uch party, &c., ehall stay the proceedings for a
ine not exceeding four days, in order to afford
e party time fo ezecute and perfect the bond
cquired to enable him to appeal the case.” And
¢ 68th section, as amended, stands: ¢ In case
Ibe party willing to appeal gives security to the
ppposite party, by a bond executed by two sure-
es, &c., the judge of the County Court, at the
equest of the party appellant, shall certify,”
¢ After a counsideration of the two clauses
ith the Amending Act, I cannot bring myself to
ither of the conclusions contended for by Mr.
Hoss, or that the intention of the legislature was
o dispense in every case with the execution of
he bond by the appellant, or that euch is the
opstruction to be given to the statutes, nor can
see that the legislature intended to make any
iber change in the practice, other than tbat of
widing the strict application of the effect of the
Fords, ‘* any party to a cause,” at the beginning
fthe €7th section, and extendirg these words
ospply to and include the beneficial plaintiff,
n cases where the party suing is only & nominal
psintif. The two sections, as amended, are far
rom being clear and nnambiguous, and as sug-
pested by the learned Chief Justice of Upper
lsnsda, in Tozer q. t. v. Preston, we may hope
hat all doubts as to the effect of these two
ilauses will be set at rest by an explanatory act.
Ir. Moss pressed that the appeal should be
llowed to stand, as since the application,
roper bond had been executed, and that judg-
hent in the court below had not been entered,
ut as it did not appear that the learned judge
ad allowed the bond, I did ot think that the
ipplicaticn could be entertained.

Rule absolute to strik? out the appeal.

CANPBELL V. KEMPT, FORMERLY CAMPBELL V.
Kenpr aND CORBETT.

Srvice of rule misi for new trial—R. G, Mich. T., 27 Vic.
—Style of cause.

k rule misifor a mew trial was moved on 20th May, and
itsued on 22nd May, but not served till the 25th May, too
late for its argument during the then Easter Term. It
was accordingly, «n 271h May, enlarged till the next
trm, On an application made in this court to set tho
rule as de. it was beld that the delay in the service of the
rule to so late a period in the term that the usual four
da5s conld ot elapre before shewing cause, was not
ground o sustain the application.

ko objection to the style of the cause after an alleged entry
of s nelle prosequa, overruled.
{P.C.,, M. T, 1865.]

Hector Camercn, in Easter Term, 28 Vic.,
obtained & rule musi calling on the defendant to
Bhow cause on the first day of the then follow-

ing term (Trinity), why a rule msi for a new
trial, entitied in the original cause, granted by the
Court of Common Pleas during the same term of
Easter, shvuld not be set aside and resciuded on
the following grounds:

1. That the rule was not served until the 26th
day of May, although granted on the 20th, and
not being returnable on the first or any other
day of the then next term.

2. That the rule was improperly styled in the
suit of the plsintiff against both defendants, al-
though n nolle prosequ: had been entered of record
against tha defendant Corbett before such rule
was granted.

Mr. Cameron filed his own aflidavit, showing
that the rule for a new trial was served in his
office, as agent for the plaintiff 's attoiney, on
the 25th of May, and also stating that.u aolle
prosequi had been entered of record at the trial
of the cause as to defendant Corbett. The copy
of the rule filed by Mr. Cameron was dated as
though issued on the 22nd of May.

In Michaelmas Term last, C. S. lullerson
showed csuse, filing an affidavit of the defen-
dant’s attorney, to the effect that this action wns
commenced in the county of Victoria: that the
writ of summons issued from the office of the de-
puty clerk of the Crown at Lindsay, in which office
the subsequent proceedings in the cause were all
filed, and that he made a search on the first day
of September last, when he found all the papers
filed in the cause, and that no nolle prosrqui was
entered in the cause or filed in the othce. It
appenred also, that on the27th May, the last day
of Easter Term, the rule nis: for n new trial was
enlarged until the first day of Trinity Term, and
on the same day Mr. Cameron obtained his rule
in this court.

Morrison, J.—No case was cited to me, nor
can I find any authority for making this rule
absolute on account of the non-service of the
rule nist for & new trial before the 25th of May,
or on the ground of delaying the service of the
rule to so late & period in the term that the
usual four days could not elapse before shewing
cnuse, and I take it that the practice is’now
settled by ourrules of Michaelmas Term, 27 Vie.
Those rules were drawn up for the purpose of
preventing parties delaying the argument of such
rules, and the third rule was framed for the pur-
pose of limiting the period in which a rule for a
new trial had to be served after being granted,
and that rule entitled the opposite party on or
after the 5th day, if not served, to enter u ne re-
cipiatur

As to the second objection, the cases of Wafe
v. Tuaylor el al., 9 U. C. Q. B. 609, and Luckiev.
Gomperty, C. & M. b6, are anthorities in favour
of the defendant Nothing is here shewn as to
the entry of the nolle prosequi, except that some-
thing was done at the trial, while it appears,
from a search made in the proper office long
after this spplication, that no entry oy proceed-
ing in the nature of a nolle prosequi discharging
the defendant Corbett bas been filed. I am, there-
fore, of opinion this rule should be discharged.

Rule discharged.
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Suaree v. Leitck.
C. L P. Acly sec. 201—Snzure of money made by sherf
under execution.

3cney made uvder an execution at the suit of A., cannot be

rotauned by tbe sheritTas reized under an execution aganst

A..and the court will order such money to be pajd over

to him, notwithstauding the seizure,

[P. €., H. T., 1866.)

Upon a writ of ven. ¢z in this case, the sheriff
of Peterborongh made the sum of £231 14s. out
of defenJant’s lands. The sheriff had also in his
hands n fi. fu. against the goolds of plaintiff and
one Waters, at the suit of the Bank of Toronto.
The sheriff thereupon returned to the wven ez.
that he Lad made of defendaunt’s land £231 14s.,
£100 of which be had paid to plaintiif’s attorney,
aud the residue (£131 143 ) he had seized uader
the fi. fu. of the Bank of Toronto, &ec.

J. A Boyd obtaiaed a rule this term calling
on the sheriff to show cause why he should not
pay over to the plaintiff the sum of £131 14s.
mentioned in his retura to the ven. ex.

B:ety showed cause, and pointed out a differ-
ence between the Imperial Statate and our own
C. L P. A, see. 26i, which authorises the sheriff
to seize any money or bank notes [including any
surplus of a former execution agaiust the debtor]
helonging to the person against whose effects the
£ fa. has issued; the parentheticnl words not
being in the former act.

J. 4 Boyd, contra, cited Collingridge v. Paz-
ton, 11 C. B. 682.

Hagarry, J.—I find it hard to distinguish the
cases.

In tbe case cited, the writ was delivered to the
sheriff on the 16th June, and two days afterwards
the sheriff seized certain bank notes, the property
of defendant.  Before the delivery of this writ,
8 fi. fu. against the plaiotiff was received by the
sheriff at the suit of one Dryden, which remained
uuexccuted at the time of the levy on the bank
notes va the former guit. The sheriff returned,
that immediately on seizing the bank notes and
coins., hLie seized, retained, and specifically set
them against and appropriated them o be paid
to the plaintiff Dryden in the suit against the
then plaintiff, and paid them over to Dryden’s
attoraey.

A motion was made that the sheriff do pay
over to the pluintiff ’s attorney the moneys so
retaived and appropriated, with costs, and after
arguwment in full court, the rule was made abso-
lute.

Jervis. C. J., said: ¢ As wmoney, the produce
of gouds zeized, remaining in the hands of the
sheriff does not become the property of the exe-
cution debtor, so neither does money seized by
the sherifl.”

Maule, J., said : * The intention of the statute
wag to sulject money, bank notes, &c., to seizure
in the snme wiy ns any other chattels were be-
fore. except that where money is seized. it is
pot neces<ary that the forms of a sale should be
gone through. Bat though the sberiff may and
ought to, if the execution creditor desire it, hand
over the money to him, it does not foliow that it
becomes by the seizure the property of the exe-
cution creditor.” He says also, that the legisla-
ture cou'd not have intended ¢that money and
bills and other securities taken uwnder a f. fa.

should be seizable in the hauds of the shers,
but that other property and money, the proces
of the sale of goods, should not.”

It has nct been suggested thatany subseqaey
decision has shaken the authority of this cag
and it must govern my decision.

The words introduced in our act make ik
surplus proceeds of any former execution agnim
the same debtor linble to seizure on a new wmny
against him. This canvot, I think, affect w.
decision. The sale of a debior’s goods of cours
divests his property therein. The proceeds, mt
required to pay his creditors, become his in th
sense, that he can recover them from the shenf,
and the statute expressly allows them to be ge:-
able on any other execution.

It is not necessary to discuss the cases arising
on the garnishment clause. Tho statute then
allows a debt due to the judgment debtor tat
attached, which is very different from the as
governing this caso.

1 make the rule absolute in the sense of ti
motion, with costs.

Rule absolute, with oosts.

VANNORMAN v. BRIDGEFORD.
Ferdict taken subject to award—When judgment may b
entered.

An application to set aside a judgment, founded on a verdlt
which was tuken for the plaintiff subject to a referen
to arbitration, the judgmen* having been entered up be
fore the expiratign of four days succeeding the day &
making the award, was refused.

[e.C., H. T..1866]

A verdict was taken by consent for plaianf
at the last fall assizes, subject~to the awardof
aa arbitrator, to be made before the 15th No
vember following, with power to enlarge the
time for making the award, which power waser
ercised by an enlargement to the first dayef
Michgelmas Term, and agnin to the 1st Decew
ber. An award was made on 22nd November,
that the verdict for plaintiff should stand fors
named sum.

Michaelmas Term commenced on Monday, No-
vember 20th (tbe award being therefore made 3
the third day of term), and the plaintiff enterel
up final judgment on Saturday the 25th Nover
ber, a notice of taxation having been served te
day preceding. °

On Saturday 2nd December, the last dayd
the same term, Robert A. Harrishn obtained s
rule to set aside the award on grounds afterwards
abandoned, and the judgment on the grounds
that it was enteréd before the rule of referenc:
was made a rule of Court, and that judgment
was entered up before the expiration of fuir
days succeeding the day of the making the award.

In Hilary Term last VurnNorman shewed cause-

Robert A. Harrison, contra.

fIacarry, J.—The first objection may be dis
posed of by stating that it does not appcar o
the affidavits or papers filed, whether or not th?
order of reference was made a rule of court.

In Chitty’s Archbold 1598, it is snid whest
verdict is zasken subject to the certificate of 8
bacrister, the party in whose favour the cernf-
cate is given is entitled to sign judgment at tht
snme time, as if the case hud Leen tried, as the
certificate relutes back to the time when the



Vay, 1866.] LAW JGURNAL. [Vor. II., N. S.--183
Prac. Ct.] VaxNoryay v. Bripgerorp—Rre CrLrcnonry. {C. L. Cham.

verdict was given. The case there cited of
Cromer v Chart, 16 M. & W. 810 is expressly
in peiut. The verdict there was for plaintiff
whject to & reference. The time was duly en-
Jarged to the first day of the second term after
the assizes; tho award was mede just before the
beginning of the second term, and judgment
was signed without waiting for any four days of
aterm. The precise point was taken on motion to
set aside the judgment, and the full Court of Ex-
chequer held the jugdment regular. They held
that it must be considered as & judgment on the
verdict 88 taken at the assizes, and liable to all
113 consequences. ** We must take it that the
parties huve agreed to the verdict with all its
consequences.’” ¥ ¥ ¥ «[f it ig suggested
that there is any hardship in the party being
deprived of hig four days for moving, the answer
isthat the parties having agreed to a state of
things which shuts them out from tbkat benefit
by agrecing that the arbitrator shall certify
within 8 certain time, but not at any particular
moment.” ¥ ¥ ¥ <« There i3 always a judge
sitting, by application to whom any injustice may
be prevented.”

This case was decided in 1846, and is referred
to on thig point in the last edition of Russell 635.
Lauriev. Russell, 1 U. C. P, R. 86 (before the late
Mr. Justice Burns) is also expressly in point,
snd follows the case in 15 M. & W. In Williums
5. MePherson, 2 U. C. P. R. 49, the sarce rule is
recognized, though the facts were wholly differ-
ent, being o general reference, not merely of the
cause, but of ail matters in difference, and as
firas I can gather from the report, judgment
was entered before the term following the assizes;
and Richards, C. J., quotes approvingly the lan-
guage of Burns, J., in Laurie v. Russell: this
was in 1856.

I think the rule must be discharged with
couts, .

COMMON LAW CHAMBERS.

(Reported by HENRTY O BRIEN, ESq., Barrister at-Law.)

Is B ANvREw CLEQHORN AND THE JUDGE OF
188 Couxty COuRT or THE CouxTy OF ELGIN,
AND DuxcaN Mounn.

Ingolvenl Act of 1864, scc. 4, ss. 4, 16—Jurisdiction of county
Judge to order payment of claim by assignee—Cnsts—Divi-
dends—Appeal from assynee—Prohibition—28 Fic. ggp. 18,

4 demand for wages alleged to be due by the insolvont to
the claimant was made, asa preferred claim, toan assignes
fn insulvency. The creditors,at a meeting, pass:d a resolu-
tionauthorising the assignee to pay all claims for wages,but
lhg assigneo refused payment ot this clajim as made. At
this time no dividend sheet had been prepared. A sum-
mons was subsequently issued by the County judge, calling
on tho assigneo to shew cause why he should not pay the
daim. The assignee not appearing on this summons,
evidenco wag taken before the judge, and an order made
for the payment forthwith, with costs, of a sum less than
the original demand. The assignee afterwards paid the
cla!m as reduced, but refused to pay apny costs; upon
which the judge's order for the payment of the claim and
©0sts was made a rule of court and execution issued there-
upon against the goods ot the assignes. Upon un applica-
tivn by the assigneo for a writ of prohibition to prohibit
further proceedings in the county court on the writsor
orders, &c., it was hedd—

L. That the County judge had no power to adjudicato upon
tho claim until it had been decided upon by tho assignee,
It mizht have becn brought before hire as or an sppeal
frows the decision of the assigneo, but not for his decision

in the firat instance, and in this case there was nothing to
appeal from.

2. ‘I'hat the axsignes should not have beea ordered, so far as
appeared, to pay costs. .

3. That the directivn by the crediturs to pay these prefurence
clafmns without putting them on tho divideud sheet was
filegal

4. T;a%ut tho power g.ven to the judze by . 4, 8s. 16, to control
the assignec i3 in the nature of gislng him per-unal direc-
tions a8 to his dutier, enforceable by jmptivonment on
defpult. but that the judge has no power to enforce his
orders by judgment aLd oxecutivn thute. & nuzht possi.
Lly compel an asxigroo to pay costs incuirel -y his dis-
obedionce by making it a condition that he should pay
{hem before he could be could be conslduted purged of hig
contempt.

5. ‘1 hat the only remedy of the asslzneo under these circam-
stantes was to apply for a prohibition.

Remarks as to how far adutting jurisdiction waives right

to prolbition.
(Chambers, Jan. 23, 1866.]

A summons was issued on 20th December last’
calling on the Judge of the County Court of the
Ccunty of Elgin, and on Duncan Munn, to show
cause why a writ of prohibition should not issue
to prohibit the further proceeding in the same
County Court upoen two writs of fi. fu. issued on
29th November, 1865, at the suit of Munn,
against the goads of Andrew Cleghorn, assignee
to the estnte of Charles Roe, an insclveut, and
upon the rules of court or judgments upo
which the said writs of fi. fu. issued, and the
orders of the judge meuntioned in the rules of
court, ou the ground that the judge bad no juris-
diction in the matter to which the said orders,
rules, judgments and writs relate,—the resolu-
tion of the creditors of the said Roe, to enforce
which the orders were made, not having been
validly passed by the creditors under the Insol-
vent Act of 1864, and. even if valid, not contain-
ing any instructions which the said judie could
lawfully enforce; and no duty being imposed by
the terms of the said act upon the said assigunee,
such as the said orders assumwe to enforce. And
on the ground that the judge of the County
Court, even in cases in which he had jurisdiction
to enforce the performance of the duties of
asgignees, has no power to award costs, but can
enly proceed for contempt of court.

From the papers filed, it appears that the
estate of Charles Roe, of St. Thomas, in the
county of Elgin, was put into compulsory liqui-
dation; and Andrew Cleghorn, of the city of
London, was about the 6th February, 1865, ap-
pointed assignee of the estate.

That at o meeting of creditors held at Londor,
on 21st of May, 1865, the following resolution
was adopted by tbe creditors then present:—
¢« That the assignee be authorized to pay at once
all claims for wages, upon being saticfie.l of their
correctness, according to the provisions of the
statute in that behalf.”

That at thic time no dividends had been al-
lotted, or dividend sheets prepared, nor had any
dividend been made up at the time this applica-
tion was made.

That Munn claimed wages out of the estate,
amounting to $127 35, and demanded payment
shortly after the meeting of creditors held in
May, and the assignees refused payment.

About the 1lith of July last, Munn filed a
petition, addressed to the judge of the County
Court of Elgin, signed by bis attorney on his
behalf, praying thata sumnions might be granted
calling on the assignee to show cause why he
should not pay the claimant the amount of his
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claim, or se much thereof as, upos examining
witesses thereon, might be found due to clnim-
ant; and that the assignee be ordered to produce
all bonka, &c, nnd also to show cause why the
Judge should not order the said claim to be
peremptorily paid.

The attorney of Mann, with the petition, fited
his awn affidavit, in which he stated that, after
the meeting of creditors and on the day thereof,
the assignee told him that he would settio about
said clnim soon after tho said 24th May. That
since that day he had on two ocensions demanded
payment of the cleim from the assignee, but he
on fnth ocensions refused, and refused to ap-
point a duy for veceiving evidence of the cluim,
and said be would not pay that or any other
claim for wages, without a judge's order.

Thenassignee, in his affidavit, states he had no
notice of the filing of the petition by Muan, on
which the ~ummons jssued. He also stuted that
it is not true that he said he wonld uot pay the
claim of Mluun, or any other claim for wages,
without a juldge's order. But when he, the as-
signee, had deelined to pay Munw's claim,
Muaon’s att ruey snid he would get n judge's
order end compel him to do so.  Whereupon the
assignee said, “if you compel me to do so, I
canuot heip myseif.”

The ciaun of Munn was na follows :

Charles Roe to Duncan Munn. Dr.
To 10 day~’ wages, from Nov. 11, 1864,
to Nov. 29, inclusive, as seaman, on
schooner Josephine, at 31 25.., ........ £33 75
Amouut of due bill dated Oct. 4, 1864,
vor wages due me for sailing Indian
Maid to Oct. 3, 1864, wvenrs eeveenn... 59 85
To wawges from Oct, 4, 1864, to Now. 10,
1864, inclnsive, at 335 per month ... 44 25

$127 35

The summons issued on July 11, 1805, by the
judge of the County Court of Elgin. upen read-
ing the petition of Munn and the affidavit of his
goliciter, requiring Aadrew Cleghorn, the assig-
nee of the estate of the insolvent (Roe), to show
cause why he should not pay the claimant the
amount of his claim filed. or so much thereof as
might, upon examining witoesses, he found to be
due and paynble to cluimant ; and he was also
required to produce the books, and to show cause
why the judge should not order the cluim to be
peremptorily paid.

The summons was served on the assignee on
the 19ih of July.

On the 24th of July, the matter was proceeded
with before the judge. Evidence was gone into.
It was praved that & note, given by the insolvent
for $59 35, was on a settlement for wages due
Munn, g3 # mariner on board of a vessel, to the
4th of Octber, and in addition another sum of
%23 75. in the whole 388 10; and that Munn was
paid ou aceount of the due bi'l, $35 25; leaving
due him 317 85. The learned judge thought
Munn entitled to be paid that sum, ‘nnd ordered
the same te be paid him accordingly forthwith,
with costs, - *

The ngsignee did not attend on this summons;
and he stuted in bix affidavit. that believing the
judge had no power to make the erder asked for,
ne did vot attend on the summons,

QOun the same day, s formal order was draw;
up, by which the judge ordered *fthat Andmy
Cleghorn, the said assignee, do, upon servicey
him of a cepy of this order, forthwith pay toth
snid olsimant, his solicitor or agent, the sumd
forty-seven dollars sud oighty-five cents, heiy
the amount found to be due to the said claimay,
with costs of this application.

The costs of the application were taxed on il
25th July, at £5 9s. 6d.

This order snd allocatur were served onty
assignee, on the 29tk July, and the amount pyy.
able thereunder rud the costs were demanded of
him, but he refured to pay.

On’the 19th day of August, o summons wy
issued on the application of the assiguee, callin
on the claimant to show cause why the ovrderd
the 24th of July should not be set aside with,
without, or on payment of costs; and on th
14th of August, this summons was discharge
with costs. This order discharging the summon
was served on the assignee about the 22k
August.

On the 220d of Avgust, the assignee paid the
attorney of the claimant $47 85, he being satis
fied of the validity of bis claim to that exteat
He refused to pny thecosts which were demuudel
of him in relation to the proceedings take
The attorney for the claimant, on receiving the
amount of Munn's claim for wages, stated thy
the same was paid and received without preju.,
dice to his claim for costs on the order granted
These orders were made rules of the County
Court of the County of Elgin, on :he 3rd o
QOct., 1865 ; and, on the Oth of November, writsof
. fa. were issued to the sher ff of the countyd
Middlesex, on these rules. Tho first endarsed
to levy of the goods and chattels of Andrex
Cieghorn £5 9s. 6d., costs taxed on the judge:
order; also £5 13s. 6d. costs taxed oun makiyg
the same a rule of court, and entering jusdgment
thereon, with interest ou both sums from the date
(20th November), and £1 for the writ. The
other was endorsed to levy of the goods sl
chattels of Andrew Cleghorn £ 0s. 11d , the coss
taxed on the order made on the 14th of Augus,
and £5 2s. 6d., being the costs taxed on making
the same a rule of court, and entering judgwen
thereon, with interest on both sums, and alse &
for the writ,

Each writ was also endorsed {g pay sheriffs
fees and incidental expenses.

Tt appeared from the affidavits, that the assig
nee%had not appenled against either of thes
orders to either of the superior courts of commos
Inw, or to the court of Chancery, or to any julg
thereof, au.i that no application had been madt
to set aside the judgments, or either of them

L Crombie shewed cause.

€. 8. Patterson supported the summons.

Ricuarns, C. J. — The application is mad
under Prov. Stat. 28 Vie. cep. 18, the Ist, 3,
4th, 5th and 6th sections of which are similar 0
Imp. Stat. 1 Wm. IV. eap. 21, which permiti
applications for prohibition on affidavits, sl
directs how certain proceedings shall be takes
therein, with provisions as to costs, Sc.

The Insolvent Act of 1864, see. 5, points ot
the mode in which cluims against the estare of
au insolvent are to be placed on the dividerd



Yay, 1865,
e

LAW JOURNAL,

[Vor IL, N. S.—185

wham.]

Re CLEGHORN.

[C. L. Cham.

'h“'t: and if any dispute arises as to the right
8 creditor to rank on the estate of the insol-
Ny, the matter is first disposed of by the as-
NE“W, and he makes his award, and this award
te) De appealed from. The act seems to be
in the view that the nssignee enquires
claims of the creditors of the estate. On
theug satisfied of their correctne:s, he places
™ on the dividend sheet, and any creditor or
to o 'Rk1upt may object within a certain time
o '® correctness of any claim so placed upon
dividend :heet.
Puge. 2 any dividend is objected to, or any dis-
by : Arises between the creditors of the insolvent,
®tween him and any creditor, as to the cor-
ty yp 2Wount of the claim of any creditor, or as
trag: - Fanking or privilege of the claim of any
P 0T upon the dividend sheet, he calls for
?fs and hears the parties, examines the books,
%Mes an award as to the claim and the costs of
frgy SHDE it. Unless that award is appealed
My, Vithin three days from notice of it, the
Te‘becomes final.
of bis awarq may be appealed from to the judge
ry ¢ County Court; and if any of the parties
‘d\) I6satisfied with his decision (in Upper Can-
toy, i€y may appeal to either of the superior
oy of common law, or the court of Chauocery,
Tllio any one of the judges of the law courts,
18 8 power of appeal is extended by 29 Vic. cap.
“h;:ec. 15, passed 18th September, 1866, to any
be i" of 2 judge made in any matter upon which
Bnts 8uthorized to adjudicate under the oath.
thy : © party must apply for the allowance of
tp%ppeal within (formerly five, now) eight days

ia . the day on which the judgment of the judge
Odereq,
lx.,e*’ Proceedings in this matter do not seem to
§ ubeen taken in the order prescribed by the
q‘eidte’ for the assignee does not seem to bave
"’\deed on the claim before the application was
Thﬁto the learned judge of the County Court.
oy th Sections of the Inaolvent Act referred to
teg . Brgument, as applying to the cuse, were
thyy y, Sub-secs. 4 and 16. Sub-sec. 4 declares
g e assignee shall be subject to all rules,
Proy;: 20d directions, not contrary to law or the
Rig, 008 of the act, which are made for his
for UCe, by the creditors, ata meeting called
‘agignatpllrpme. Sub-sec. 16 provides thut the
dietjy, 3 ehall be eubject to the summary juris-
Ber o 9f the court or judges, in the same man-
°_ﬂice:' to the same extent ns the ordinary
‘lon’ : of the court, and subject to its jurisdic-
’hfo,c:d the performance of his duties may be
i cog 00 summary petition in vacation, or by
m 'aon on & rule in term, under penalty of
el du"_ment. as for contempt of court, whether
"lignm“es be imposed upon him by the deed of
'!lid]y ®0t, by instructions from the creditors,
h"n, or Passed by them and communioated to
8gq, 7 the terms of the act.

I’N{).l.“.' Sub-secs. 4, 10, 18, sub-sec. 4, in the
theyy be 08 Of the dividend sheet, due regard
x’diu,r &d to the rank and privilege of every
b the e;n By sub. sec 10, clerks and other persons
“lin“ Ploy of the ingolvent, in and about his
of d Nhe::. trade, shall be collocated in the divie
N Gll.,y by special privilege for any arrears
ing - ¥0ges due nnd unpaid to them, net
three mopths,

< e,
"",0 the

Sub-sec. 13 relates to disputes on demands
being objected to, which are to be decided by
award of arbitrator. I have already stated the
substance of it.

Sec. 7, sub-secs. 1 & 2, provides for appeal
from the award of assignees to the judge of the
County Court, and from the decision of the latter
to one of the superior courts of law, or the court
of Chancery, or to a judge of any of the said
courts.

Sub-sec. 6 of sec. 7 decides that the coste in
appeal shall be in the discretion of the court, or
of the judge appealed to, s the case may be.

From the best consideration I have been able
to give the statutes, I do not think the learned
Jjudge of the County Court bad the power to ad-
judicate on the claim of Munn, until it bad been
decided upon hy the assignee. The dec’sion of
the assignee might be appealed from ; but 1 can-
not see any thing in the statute authorizing the
Jjudge to take up the claim in the first instance,
and order a certain amount to be allewed. The
order also directs the costs of the application to
be paid by the assignee. The amount of Munn’s
account as claimed was not allowed hLim, aund the
assignee was quite justified in not allowing the
whole amount, for it was not due him. The
direction of the creditors was only to pay the
amount of the wages, on his being satisfied with
the correctness of the claim. Why he should
have been directed to pay the costs does not
clearly appear.

The direction by the creditors to pay these
preference claims without putting them on the
dividend sheet, would seem to deprive the othef
creditors or the insolvent of disputing the cor-
rectness of the amount allowed, which seems
contrary to the spirit if not the letter of the
statute.

The power given to the county judge to con-
trol the assignee (sub-sec. 16 of sec. 4) seews to
be in the nature of giving him personal directions
as to his duties, to be enforced in case of disobe-
dience by imprisonment. 1 do not think, under
this section of the statute, the judge Lad power
to enforce bis orders by directing judgment to
be entered and execution issued against his
goods. The judge might possinly cumpel the
arsignee who refused to obey his orders to pay
the corts incurred in compelling obedicnce, by
making it a condition that he should pay the
costs hefore he should be considered as purged
from his contempt. But to order an execution
to issue to levy from him the debt allowed, which
should certainly be paid out of the estate, as
well as the costs, which, if he was wrong, should
be paid by himself nlone, does not scem quite
consistent, nor suthorized by the statute.

If the proceeding before the county judge was
an appeal from the award of the assignee, there
is this difficulty about it, that there had been no
dividend sheet prepared and no amount allowed,
and the assignce had not decided ou Munn’s
claim  There was in fact at that tiie nothing
to appenl from. If it conld be cousidered as an
appeal, and coming within sec. 7 of the statute,
then the nssignee might have appealed against
the judge's decision, as the law stuod when it
was mude,  He could not appeal against the
order of the jndge under the statute 17 of last
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gession, for at the time the order was made the
statate hind not passed.

The ouly retnedy of tho assignee appears to be
to apply tor the prohibitivn. It may be con-
tended that the assignee, having applied to set
asgide the first order of the judge, voluntarily
placed bimself within the jurisdiction of the court
or judge, and, baving fuiled in hig application,
the power existed to compel Lim to pay the costs
of resisting the application. This would be un-
doubtedly correct as a general privciple where
the judge had the power to make the first order,
but it seems to me that the right of the judge to
amerce the assignee in costs, depends on the ques-
tion whether be could properly Lave made the
original order, and that as to b.th orders and
writs of execution the same rule must apply.

On the whole, I am of opinion the learned
judge of the County Court had no authority to
make the ordeis on whick the rules of court were
obteined aml judgmeuts cutered, on which the
Ji fu. against the goods of Clegliorn were issued,
and that a writ should go tu prohibit further
proceedings in the said County Court of the
county of Elgin, on the said two writs of execu-
tiou, sud ou the rules of court, orders, judg-
mentg, &c.  As this how ver is the first applica-
tion on which this question has arisen, if the
claiment, Muun, desires to take the opinion of
the court on the subject, I will direct the assig-
pee to declare in prohibition before the issuing
of the writ.

UNITED STATES REPORTS.

SUPREME COURT OF UNITED STATES.

Mixxesota Compaxy v. NaTioxar CoMPANY.

The Court retukes, with came asperity. the practicn of conn-
se} who attempt to make them bear the = infliction of
repeated arzuments,” challenging the justico of their well
considered and solemn decrees; and sends the caso of such
periies out of court with costs.

This case came here by writ of errcr to the
Supreme Court of the State of Michigan, and un-
dex the name of The Snnesota Mining Company,
phintiff in error, versus The Natwonal Mining
Company and J. M. Cooper, defeudants in error,
the action below being for the recovery of real
property. ‘Though nominally different the parties
were in fact the same parties who litigated the
case of Cooper v. Robzrts, adjndged by this court
at December Term, 1855. ‘the same title was
again, in cffcct, broaght in iesue, and the same
question again, in effect, agitated. When the
question was heard at December Term, 1858, it
was elaborately discussed by counsel, and deli-
-berately considered by the court, and an vnani-
mous detision given iu favor of the party claiming,
as the present defendant in errer now in fact
claimed. Nevertheless, the losing party, unwil-
ling to acquicsce in @ single decision, brought
the case again before the court by a second writ
of error. This second writ was heard at Decem~
ber Term, 1857. The couusel on that occasion
Iabored with great zeal and ability to convince
the court that its first decision was erroueous,
but were unsuccessful.

In both the cases last referred to, the contro-
versy camo before this court on writs of error in

" ministration of it is changed.

ejeotment to the Circuit Court of the Unite
States for the District of Michigan.

Veiled under the new forms stated at the ba
ginping of the case, to wit, the forms of a wit
of error to the highest State Court of Michigan,
and with the names of Mining Compauies fo
parties, and with some other unimportant varis.
tions, the matter was now brought for a third
time before this tribunal; no counsel presentig
himself to argue the case for the plaintiff iy
error, and the argument being by brief of nen.
appearing counsel only.

Mr. Buel for the defend-:nts in error, after pre
testing against what he declared to be an abus
of the suitor’s privilege and of this court’s wel
known longauimity, was beginning to argue ik
case on merits, when he was stopped by th
Chief Juatice, who informed him that the coun,
as at present advised, thoughbt such argumen
unnecessary ; and that he might cousider hin
self, for the present, and unless he receir
iotimation to the contrary herezfter, as relievel

The court having examined the case in cor
ference, and being satisfied of its nature &
above set forth, Mr. Justice Grier, after d»
claring this identity, delivered himself, a bebs?
of their Honors, with some emphasis, us follow:

This is another, and it is to be hoped the lss
attempt to persuade this court to reverse wa
decision in this case.

Where questions arise which affest titlest
land it is of great importance to the public the!
when they are once decided they shuuld u
longer be cousidered open. Such decisions b»
come rules of property, and many titles mayk
injuriously affected by their change. Legids
tures may alter or change their laws, withe
icjury, as they affect the future only ; but whe
courts vacillate and overrule their own decisicy
on the construction of statutes affecting the it
to real property, their decisions are retrospectit
and may affect titles purchased on the faiths
their stability. Doubtful questions on suhje?
of this nature, when once decided, should i
considered no longer doubtful or subject 2
change. Parties should not be encouraged &
speeulate on a change of the law when thes
Courts cught o
to be compelled o bear the infliction of repestd
arguments by obstinate litigants, challenging
justico of their well-considered and svlez
judgments.

The decision of the Supreme Court of Mic
gan, ia conformity with the opinion of this ¢
twice prouounced upon the same title is heresps

Affirmed with costs

—

GENERAL CORRESPONDENGE

KHidnapping—29 Vie, Cap. 14
To 7aE Ep1Tors oF THE U. C. Law Jouass
GENTLEMEN,—An error appears to hn
been made in the draft or copies of this Aj
to which it would be well {o call attentis
The 2n4 sec. provides that all the provisd
of the 97th Cay. of C. S. C. respecting 0%
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:Q"E.S before or after the fact should be
Pplicable to this Act, whereas Cap. 97th C.

C. was repealed by 27 & 28 Vie.,, Cap. 19.
Yours &c.,

w‘lkerton 28th, March 1866. Lex.

Clerk of the Peace— Fees.
To e Eprrors oF THE U. C. Law JoUrNaL.

Sz, —win you have the goodness to afford
(}: ®pace in the Law Journal to ask if the
e\::k of the Peace or County Attorney can
O ge a fee of one shilling for looking at the
"ada Gazette. 1 had occasion, a few days
! 1 request the junior partner of the cour-
U8 and very obliging County Attorney (not
Undred miles from Toronto) to allow me to
i ot the Gazetle in his office, aud on return-
4 B1t T wag joformed that I must pay a fee of
Uty cents for the search. If the charge
i" made for the polifeness of the gentleman
bnq?GStion, 1 have nothing to complain of;
If made for merely looking for a few
Wents at a publio newspaper, I have grave
t8 whether it can be hogestly made. I

exp"“e if it was an imposition it ought to be
Poseq,

Yours, &ec.,

Apil 20, 1566. J. R

thpve notice in the tariff of fees for Clerks of
log: BCe, a8 given in Keele's Justice, the fol-

Wing . «
R: “ For every search under three years,

:&20 ”Dﬂid by the party making the san.\e)
Vorg - . We suppose, unless the whole thing
'“tl]:- Jjoke, that it is under the supposed
L Fity of the above item that the charge
p%.:";“de- But we can scarcely conceive it
n le that such & charge could seriously be
Or & mere act of common courtesy. If
%Otrespondent is not under sume misap-

Prey,

-

e:‘l!ion as to this, we should certainly
“a o With him that such & transaction
uld be exposed.”—Eps. L. J.]

Articled Clerks.

)

Em“ Ebrrors or tae U. C. Law JourNaL.
% th:.r;‘““EN,——Would you give an opinion
¢ ¢ Olowing, and thus oblige many a:ti-
Rench@:rks» besides the writer. Have the
Y 8 of the Law Society power, under

of the statutes of the first session of |

1865, to admit articled clerks whose term of

service expires between the second Saturday
before the first day of term, and the first day

of term? Of course the articled clerk, whose
time cxpires as aforesaid, cannot leave the
requisite affidavit of due service under the
contract of service, which causes the diffi-
culty. Your valuable opinion on the above
will confer a favor. Yours truly,

AN ArticLrp CLERK.

.

[We have been told that the Benchers of
the Law Society have admitted clerks whose
position has been similar to that of our cor-
respondent. More than this we cannot at
present say.—Ebs. L. J.]

MONTHLY REPERTORY.

COMMON LAW.

EX. NoBLE v. WARD. Jan. 4.

Statute of Frauds, s. 17—Contract in writing—
Subsequent parol variation.

A subsequent parol variition of a contract in
writing for the sale of goods under the 17th sec-
tion of tbe Statute of Frauds is wholly voild and
does not rescind the original contract which mny
be sued upon notwithstanding. (14 W. R. 397).

C. P

Jan. 12.
HIRSCHFIELD V. Smiru.

Bill of exchange~—Foreign bill— Action againat
indorser—Notice of dishonour—Atteration in
indorsement.

In an activn by holder agninst indorser of a
bill of exchange, drawn by a Frenchman in Eng-
Jand, and directed to and accepted by a French-
man in France, payable in France, and indorsed
by the drawer in blank, and delivered to the
defendant, an Englishman, in England, who
indorsed in blank and delivered to the plaintiff,
a Frenchman, in England, who indorsed and
delivered to B., a Frenchman, in France.

Held, that the bill was a French bill, and that
it was sufficient for the plaintiff to show that he
had given the defendant notice of dishonour in
accordance with the law of France. )

Rothschild v. Currie, 1 Q. B. 43, followed.

After the defendant bad indorsed, an altera-
tion was made, by or on behalf of the plaintiff,
in the drawer’s indorsement, by insertiug there-
over 2 date and consideration. anu the rate of
exchange at which payment was to be made,

Ield, that these alterations had the effect of
altering the rights and linbilities of the defen-
dant, and th.t therefore they rendered the bill
void. (14 W. R. 465.)
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C. Jan. 20.

Piuinnirs AND OTHERS v. POLAND.

P.

Bankrupt—Dells contracted subsequent to Bank-
ruptey—Arrest—Protection—Creditor.

Where frec:lom from arrest by any creditor i8
granted to & baukrupt under 12 & 18 Vie. c. 106,
s. 112 (before his final lischarge), the bankrupt
is not thereby protected from arrest by a credi-
tor, whose debt accrued after the adjudication,
for ¢ creditor” in that section means a creditor
who could prove under the bavkrupicy. (14 W.
R. 433.)

Jan, 24;
Wixsor v. THE QUEEN.

Criminal procedure—Trial for murder— Discharge
of jury wihaut « verdict—Second trial on the
same wdictment—LRecord of second trial setling
Sfarth the discharge of the jury on the first trial
and the qrounds therecof— Error thereon—Rule
af practice—Revicw of discretion of a judge by
a court of Lrror—Ezamination of one prisoner
as a witness without having taken a verdict as to
such witness—Admissibility of cvidence not a
proper sulject for the consideration of a court of
€rror.

On a writ of error on 2 record from a Court
of Oyer and Terminer and grol delivery, which
record showed that at the Lent Assizes the plain-
tiff in error and one IL had, on indictment for
murder, been put on their trial, and that the
jury bad been sworn, and the case on the part of
both the Crown aund of the prisoners had beee
respectively duly concluded ; and that the jury
had, oo the evening of a Saturday, retired to
constder their verdict, and had remained ia
deliberation until a few minutes before twelve
o’clock, aud had then declsred that they were
unable and ualikely to agree; and that for this
and other reasons stated on the record the judges
of assize had discharged the jury; and that, at
the Summer Assize following (from which this
record was brought up), it was prayed, on the
part of the Crown, that the plaintiff in error
wight be tried separately on the aforementioned
iudictment, and that the other prisoner, H,
might give evidcuce on behalf of the Crownj
and that the plaintiff in error was then, in pur-
suance of the prayer, put on her trisl, and that
H. did give evidence on behslf of the Crown;
dnd that the trial procceded to a verdict of
guilty, and judgment against the plaindiff in !
error (there beng no verdict averred in the
record ngaiost the other prisoner).

Held, that the dischbarge of the jury on the
first trial was no ground of error against the
judgment on a sabsequent trial on the same |
indictroent.

That it was in accordance with the present
rulo of practice for a judge in his discretion to
discharge & jury who say they csannot agree on &
verdict, and that & court of error cannot review
the discretion of a judge so discharging » jury.

That such subsequent trial 1s no violation of
the rule that * no one shall be twice vexed on
the snme charge.”

That the admissibility of evidence is not a
subject which can be cousidered by & court of

Q B.

error. (14 W. R. 423)

EX. BryasT v. Ricizarpsox. Feh§

Infant—Necessuries.
In the absence of special circumstanges u

make them so, cigars and tubacco caunot be g
cessaries for an infant. (14 W. R. 401.)

C P * Feb. 19
Wavrtox v. THe LoNpox, Brigurox axn Seirs.
Coast Rainwax Co.
Contributory negligence— Leaving horse and ¢z
unattended.

The plaintiff’s horse and cart were standingy
his shop-door unittended, and close behind by
were drawn up the defendants’ horse and 253
also unattended. Thedefendants’ cart cameizy
collision with the plaintiff’s cart, and the pigy
tiff’s horse broke through his shop-window.

Held, that there was evidence of coutributey
pegligence ou the part of the plaintiff] which

judge was bound to leave to the jury. (14
R. 395.)
C. C. R. (Ir.) Feb. 1z

REg. v. WaLrack.

Where an Act of Parliament makes a panty
evidence, if it purport to be printed by
Queen’s priaters,” or *: by the Queen’s auth-
ity,” & gazette purporting te be printed by A.B,
without giving his style as Queen’s printer, s
purporting to be printed ¢ by authority,” ism
receivable.

Quare—Would evidence aliunde de admissibl
to show that A. B. was the Queen's printer, i
that the authority was the Queen’s authority!
(14 W. R. 462.)

CHANCERY.

V.C. W. Haorey v. RoBins. Feb. 10

Sale by order of the court— Conditions of sale

Where conditions of sale incorrectly state tit
effect of the trusts of » reversionary iotered
the purchaser of that interest is not bound 2
accept the title. (14 W. R. 387.)

V. C W. Feb. 16
Tae PexiNsyLar. WEST InDiax, axn Sourhsy
Bank (LiMiTED) ¥. DarTusa.
Injunction to restrain proceedings at law—Dig
—Answer.

Where a defendant has not, within a Teasy
ble time, put in his answer to a bill chargy
fraud against bim, he cavnot resist an injuncts
to restrain him from proceeding in his actioad!
law. (14 W. R. 454)

V.C.W. Feb. 18
Acoxs v. LANDED EsTATES CoMPANT.
Practice—Company— A ffidavit as to documal

A person properly made a party for discosth
as secretary to n, company, cannot evade makiy
such discovery simply by resigning his sl
tion after the filing ef the bill. (14 W.R. 3%
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v.C. W. Feb. 24,
Re Tarsky’s TruUsT Estate.
Bequest {0 an unmarried woman ¢ for her own sole
use and benefit absolutely” —Separate estate.

Notwithstanding the remarks of Lord West-
tury in Gilbert v. Leuwis, the court will hold a
girect bejuest to an unmarried woman * for her
oxn sole use and benefit absolutely™ to create a
wlid separate estate for her benefit, when it
.spears from the will that the testator contem-

isted the probability of the legatee’s marrying,
w4 when it does pot so appear that be intended,
by the use of the word * sole,” to exclude some
serson other than the legatee’s possible busband
from the benefit of the bequest. (14 W. R. 454.

V.CW, KEerLY v. MoRRis. Mar. 1.
Copyright—Infringement.

Copyright may exist in a compilation. The
publisher of & woric may not use the information
pubiished by another person to save himself
wouble and expense, even when that information
isaccessible to all. (14 W. R. 496.)

L.J. CraDWICK v. TURNER. Mar. 8.

Lost Riding Registry Act — Concealed will —
Notice—Priority—Practice.

The East Riding Registry Act, 6 Anue, c. 35,
sfords no protection to devisees whero no memo-
tis either of the will under which they claim, or
« a contest or impediment affecting its registra-
tien, is registered within the times prescribed by
the Act.

A repgistered title can be affected only by
sotice which i3 clear and distinet, and by that
vhich amouants in fact to fraud.

There one of several defendants appenls from
the whole decrse, the plaintiff is entitled to open
weappeal. (14 W. R, 441.)

PROBATE.

Re Byrrany. Feb 20.

Wil written partly in ink and partly in pencil—

Probate of —Intention— Appearance of document
—Indorsement of cnvelope— Codicil.

_ Waere 2 will seemed to bave been first written

2 pencil and afterwards traced with ink, but not

campletely, words in some cases being writtenin

fak sbove, and apparently in substitution for,

the pencil writing, and in other parts the pencil
riting standing alone.

The court declined to include the pencil writ-
ag in the grant of probate of the will.

The fact that & will is found with a codicil in
P2 euvelope indorsed as coutaining the codicil
ol will not raise any presumption that the will
¥ss ot meant to take effect. (14 W. R. 501.)

Re Donsox. Feb. 6.
Probate— Will not contingent.
“Io ease of any fatal nccident bappening to
rt. veing about to travel by railwsy.”
Held, not to render a will contingent.

REVIEWS.

A Jourxarn ror Om Mex axp Dearess 1x
Laxp. By J. D. Edgar, of Osgoode [Iall,
Barrister-at-Law; with a new and correct
map of the Qil Districts, by J. Ellis, jun.

We fancy we hear our professional readers
asking what are *“0il men?” Fat men, lean
men, rich men, poor men, tall men and small
men, have for a long time been topics of daily
discourse. But “oil men” is an innovation
of modern days. ‘They are men interested in
the buying and selling of “oil land,” or of
coal oil itself in the crude or refined state.
For all such this interesting little brochure is
intended. All such by the study of this book
may become sufficiently learned to understand
the ordirary requirements of law—as to agree-
ments for the sale of land—mode of enforcing
agreements, and grounds of refusal to fulfil
agreements—about title to land in Upper Ca-
nadu—Ilcases, mortgages, and points relating
to oil and mineral lands. The remarks of the
writer are free from prefessional technicality.

He mentions in his preface that “any at-
tempt to popularize the rules of law is depre-
cated by some professional men.” We know
of none such. A liberal education is not
complete without some knowledge of the ele-
ments of law, and the more it 1s popularized
the better will be the education of these who
acquire even a popular knowledge of its prin-
ciples. Itis true that a litlle law is said to
be o dangerous thing. .With the use to be
made of the learning when supplied we are
not at present concerned. But this we can
say, that the man who fancies he can make
himself a lawyer by reading ‘‘ handy books of
law™ is greatly mistaken. We, however,
agree with Mr. Edgar that “*a man cannot
always have his solicitor at his clbow, and
even when he has, he naturally desires to
know something about the nature of the sccu-
rity in which he is investing his money.” If
his solicitor be not at hand and not at all
communicative, the perusal of the little book
before us will afford some instruction to him
on such matters. If he discreetly use the
knowledge thus acquired, he may profit by
it. Butif he imagine that he knows cnough
of law on the subjects treated of to dispense
with his solicitor, the chances are that an
appeal 1o his solicitor during the pendency of
an expensive law suit will be the reward of
his sclfsufficiency.

This, however, is no reason why pepular
law books should not be frecly purchased by
the classes of the public for whom they are
intended. The author means well, and is not
responsible for the misguided use to which
foolish or vain men may apply the knowledge
he supplies them. He cannot with his books
give tg the purchaser either brains or discre-
tion, and if through the want of the latter
learning be misapplied, the fault does not rest
with the author.
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The book before us is preceded by a well-
executed map of the oil district, which of
itself is of as much value as the selling price
of the book, and the typography of the work
is greatly to the credit of Messrs. Rollo &
Adawm, the enterprising publishers.

(Examination Papers, as perused and setlled by
Jokn Punch, Genl., one, de.)

COMMON LAW.

Can a * declaration on promise” be made
to a ** femme sole” without ** protestation ?’
What is the effect of acceptance in such
cases ! Is the common form, “ Welll I
declare,” sufficient to secure ‘‘quiet enjoy-
ment” without any * further arsurance?”
Supposing yourself ‘‘accepted at sight,”” or
by parole, according to the custom of London,
would you allow the ‘“ parole to demur?”

STATUTE LAW.

What is * The Coal-Whippers’ Act?”
What are the provisions of the Matiny Act
as to coal-whipping? Can coal be ** privately
whipped 2"’ Are colliers ever * lashed along-
side?” How many lashes can be given in
such cases? Isthere any lighter punishment ?
Who was *“Old King Cule?” Who were his
‘¢ fiddlers three ?”’

“Every fiddler had a good fiddle,
And a very good fitdle had %e.”
Is this & coal metre? Did the property in the
fiddles vest in the King or in the fiddlers ?—
Punch.

. JUDICIAL SAYINGS.
(Selected from the Reports by J. M. 8. Q. Bcganx, Notary
Public.)

Wrir or Rionr.—The issuing out a writ of
righy is odious in the sight «f the law. This
proceeding was always so dislired, that so far
back as 1783 Lord Kenyon brought a Bill inte
Parliament to provide that it the demandant in
‘& writ of right failed he should pay costs, and
that (contrary to the old practice) the demand-
ant aud not the teuvant should be the party to
begin. In 1826, when I bad the honor of a seat
in Parliament, I also procured a Bill, with simi-
lar provisions, to pass the House of Commons,
but it was thrown out by the Lords; and now
the writ is abolished altogether by the statute 3
& 4 Will. 4, ¢. 27, except in the particular cases
provided for by seo. 87: (The Vice Chancellor,
5 L J, N. 8, 14, Ch)

Terms.—In almost every trade there are ger-
tain terms and expressions used by the persons
dealing in them, which are not intelligible to
strangers to the trade. For instance, in the
trade of insurance the word ‘‘average” is in
constant use, having a meaning quite different
from its ordinary understood semse. 8¢ also,
there is the word ‘*‘prompt,” which is to be
found almost universally in London bought and
sold notes and contracts of #ale. This word, as
used, would be unintelligible to persons unac-
quainted with trade terms and langunge, and I
»pprebend that when sach terms have been lorg

in use and of frequent occurrence in courts of
law, the judges are as much bound to kno¥
their meaning and apply them, as they 87
bound to know and apply the ordinary terms ©

law, which are quite unintelligible to person®
not lawyers. By the “ prompt day” is under
stood the day for payment on sales of goods 0o
payable by bills, which varies in differeat trades®

(Pulling’s Treatise on the Laws of London, 4647
Martin, B., 32 L. J., N. 8, 262, Q. B.)

From Rolls we learn this lesson brief—
A Romilly, with rare luck gifted,
8hows how a lawyer like a leaf
Is by a little ruatle lifted.— Punch.
———

APPOINTMENTS TO OFFICE.

NOTARIES PUBLIC,

STEPHEN FRANKLIN LAZIER, of the City of Hamilto™
Enxquire, Barrister-at-Law, to be a Notary Public for UpPt*
Canada. (Uazetted April 14, 1868)

JOHN JENNINGS BROWN, of the City of
FEsquire, Attorney-at-Law, to be & Notary Public for
Cauuda. (Gazetted April 21, 1866.) .

EDWARD DEANE PARKE, of the City of L!md(”;
Ewquire, Attorney-at-Law, to be a Notary Public in UpH
Cunada.

JOHN A. KAINS, of 8t. Thomas, uire, Bnrris!ef'“"
Law, to be a Notary Public in Uppef’ganmia (Guk"’d
April 28, 1866.) -

Lond"n’
uppe’

CORONERS.

WILLIAM B. FRANCIS, of Invermay, Esquire, M.D-
be an Associate Coroner for the United y(‘:ou:?t‘i]e;e of Hurod
and Bruce, (Gasetted April 14, 1866.)

8T. wOHN CAS88 TISDALE, of the town hip of Hamilte?
Esquire, to be an Associate Co’rnner for th: Uﬁi?e(} éonuti"
of Northumberland and Durbam. (Gazetted April 21, 1866

ROBERT BURNS, of Pakenham. Esquire, M.D., to be “
Associate Coroner for thws United Counties of Lapark 8%
Renfrew.

GEORGE D. MORTON, of Bradford, Fsquire, M.D.. to V8
an Ausociate Corouer for the Connty of Simcos. (GM«’“""i
April 28, 1866.)

MEMBERS OF “ CENTRAL BOARD OF HEALTH,”
UNDER C. 8. C., cap. 38

ROBERT LEA MACDONNELL, of the City of Moptres)
Esquire, M.D.

GEORGE 8. BADEAUX, of the City of Thres River®
Eequire, M.D. % 7 ree

EDWARD VAN COURTLANDT, of the City of Otta¥®
Esquire, M.D. ’ o Gty o :

HAMNETT, HILL, of the City of Ottawa, Esquire, M.D"
MOEAN E. J. LANDRY, of the City of Quebec, Equif®

JOSEPIL CHARLES TACHE, of t ot
Exquire, M.D. he City of

JAMES A. GRANT, of the City of Ottawa, Esquire, ¥ ¥
.};)HN R. DICKBON, of the City of Kingston, Esq®

J. CLEOPHAS BEAUBIEN, »

quire, M.D.
MVII)’ILLIAM T. AIKINS, of the City of Toronto, Esquir®

of the City of Ottuws,

JOHN D McDOY it
MD, ang. HeDONALD, of the City of Hamilton, Esd

M%HARLES G. MOORE of the City of London, Esad!!®
_—

TO CORRESPONDENTS.

“8.J. L —All the answer We can give to your ¢
has been alreudy glven, o
“@ge

S LEX Mt J. ) A AN ARTI n_ "
ral Correspondeuce.” CLED CLERK " Unde!



