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As we go to press the sad news comes of the sudden death of
Lord Herschell, ex-Lord Chancellor of England, and president of
the Internutional Commission sitting at Washington. The cause
of his death is said to have been heart failure, resulting from a
fractured thigh from a fall on a slippery sidewalk. Lord Herschell
was born in 1837 and called to the bar in 1860, In 1880 he was,
ax Sir Farrer Herschell, appointed Solicitor General, and in 1886
was raised to the peerage and made Lord Chancellor of England.
His eminence as a lawyer goes without saying. His appointment
to the position he held in Washington, and as the British member
of the Venezuela and Brit'si- Guiana arbitration boundary case are
a sufficient indication of the estimate of hi: countrymen as to his
ability and knowledge of international law. He was a great
favourite with all who knew him, and we in Canada, who had the
benefit of his loyal support to our interests, will join in heartfelt
sorrow with our kinsmen in the United States who, with us,
appreciated to the full his great ability and unfailing courtesy in
the somewhat difficult position in which he was placed.

Nou appointment has as yet been announced of a successor
to Bir Thomas Wardlaw Taylor, Chief Justice of Manitoba.
It will be difficult to find one who will fill the position more
worthily than did the ex-Chief Justice. His capacity and learn-
ing were well-known to the profession in Ontario, and he
discharged the duties of his high office in Manitoba with credit to
himself and advantage to the country, He was appointed to the
Manitoba Bench in 1886, becoming Chief Justice in the year fol-
lowing.

Legal exchanges report the sudden death of Lord Justice
Chitty, one of the best judges on the English Bench. He was
as well known and as successful as an athlete as he afterwards
proved to be as counsel and subsequently as a judge, Sportsmen
will remember him as being captain of the Eton eleven, head of his
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foot ball team, stroke of the Oxford eight, when, in 1851, it easily
vanquished Cambridge, and for twenty-four years afterwards as
the umpire in the annual Oxford and Cambridge boat race. He
was a man of great versatility of intellect, and his large natural
gifts were so combined with industry, that he soon took a leading
position at the Bar. He was, as has been said, “ an impersonation
of abundant courtesy with everyone with whom he came in con-
tact”” His death will be a great loss to the Bench.

Mr. Wright is much commended by tne profession in England
for his action in postponing the trial of a prisoner committed by
Mr. Justice Ridley on a charge of perjury in his evidence given
under the Criminal Evidence Act, 1898, until the question of the
prosecution of prisoners under such circumstances had been con-
sidered by the Judges, thus bringing to the consciences of magis-
trates and judges the importance of exercising great caution in
orderii.g the prosecution of prisoner witnesses. The same learned
judge, speaking at the Worcester Assizes, after referring to the
evils of perjury said, “ On the other hand, Parliament could not
haveintended that a man charged with some trifling offence should
incur a greater penalty because on oath he had denied his guilt.
Prisoners, unless utterly blameless, would not give evidence at all,
and their omission would be regarded as evidence of guilt. A
prisoner was often afraid to give evidence of material facts because
he had to admit immaterial facts.” '

BICYCLE LAW,

1. Introduetory—Among the miaor heads of law which the
progress of invention in recent years has created, none is of more
practical importance than that which deals with the rights and
liabilities urising out of the use of the cycle in its various forms.
A review of the authorities on this subject, therefore, can scarcely
fail to be of deep interest to our readers. All the available sources
of information, English, Colonial and American have been con-
sulted, and it is hoped that no ruling made priorto the compilation
of this article has escaped notice. As several of the cases, owing
to the novelty of the questions discussed, are in a certain sense
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“ leading,” and not a few of them are derived from reports and
periodicals which are to be found only in the large libraries, we
have taken special pains to state the substance of each decision
with sufficient fullness to shew the precise grounds upon which it
was based. '

2. Right of bicyslists to use highways, generally—For a consid-
crable period after cycles first came into common use, attempts
were occasionally made to have them placed, for judicial purposes,
on a different footing from other vehicles. For example, so
recently as 1889, it was still regarded as a debatable question in
the United States whether the riding of a bicycle upon a public
highway ought not to be pronounced a nuisance in such a sense as
to make the rider absolutely liable if a horse took fright at the
machine, and damage ensued. {¢) But this inclination to treat a
cvilist as a sort of “ caput lupinum,” who was entitled to very scant
indulgence in case of an accident upon the highway, has nearly, if
not altogether, ceased to exercise any influence upon the Courts,
and the doctrine is now firmly established that a bicycle, so far as
the use of the highways is concerned, is to be classed in the same
category as horse-drawn vehicles. It follows, therefore, that to
ride one in the usual manner, as is now done upon the public high-
way, for convenience, recreation, pleasure or business, is not
unlawful ; (4) and that the rights of bicyclists are referred to the
simple principle that they are upon an equality with and governed
by the same rules as persons riding or driving any other vehicle or
carriage. (¢) “DBicycles are not an obstruction to, or an unreason-
ablc use of, the public streets of a city, but rather a new and
improved mecthod of using the same,and germane to their principal
object as a padsage-way. " ()

That bicycles must also be subject to the same restrictions and
disabilities as other vehicles follows readily enough from general

{a) Holland v. Barich (188g) 120 Ind. 46.

(8) Thompson v. Dodge (1854) s8 Minn, 555. The Court said : ** A highway is
intended for public use, and a person riding or driving & horse has no rights
superior to those of a person riding a bicycle”

() Holland v. Bartch (188g) 120 Ind, 46,  City of Emporia v, W:}g‘mr(xﬁgﬂ
O Kan, App. 6391 49 Pac. 7-1. It may be menticned in passing that for the pur-
pose of assessing a mriﬁ‘, hicycles have been declared by the United States
Governmen to be * carriages”; see Adams' ULS, Tariff (ed. 1890}, p. 99,

(d) Swift v. Topeka (1890} 43 Kan. 671 8 L.R.A. 472,




132 Canada Law [ournal.

principles. (¢) Thus a bicycle is a “ vehicle ” within the meaning
of sec. 12 of the Liverpool Corporation Act of 1889, which forbids
the use of “any vehicle exclusively or principally for the purpose of
displaying advertisements” without the consent of the Corpora-
tion. (f) [See also secs. 4, 5, post.]

The conclusions at which the Courts, reasoning upon purely
common law principles, have thus arrived are in many States em-
‘bodied in statutory provisions, which declare that bicycles and
their riders are entitled to the same rights and subject to the same
restrictions in the use of the highways as are prescribed in the
case of carriages drawn by horses. (g) '

The doctrine which places cycles on the same footing as horse-
drawn vehicles is really a particular application of the wider
principle that it is the essential character of the vehicle itself, and
not the motive power, which determines the rights and liabilities of
the person using it. To this principl¢ would seem to be referable
the English decision that a motor tricycle capable of being pro-
pelled either by foot-power or by steam is within the purview of sec.
38 of the English Locomotives’ Act of 1878, which prescribes cer-
tain regulations for the working of “any locomotive propelled by
steam or any other than animal power,” and that a conviction for
a breach cither of those regulations, or of any others prescribed by
the earlier Locomotives Acts (24 & 25 Vict, c. 70, and 28 &
29 Vict. c. 83), should be sustained, although the person travelling
on the tricycle was propelling it with his feet at the place where he
was arrested. Pollock, B., who wrote the opinion of the Court,
pointed out that the tricycle could not be less within this description
because it was capable of propulsion in the ordinary way by the foot
of the rider, and that it had been expressly found in the case that

(e) Swiftv. City of Topeka (1890) 43 Kan. 671; 8 L.R.A. 77.
(f) Ellis v. Noti-Brown (Q.B.D., 1896) 60 ]J.P. 760.

{g) Louisiana Acts, 18go, No. 13, p. 10; Rev. Stat. p. 860. Pennsylvania
Act of 1889, P.L. 34. New York Rev. Stat., Highway Law, sec. 162. The last
two of these enactments cover not only bicycles, but also tricycles and all other
vehicles propelled by hand or foot. That the Ontario Act prescribing the relative
obligations of cyclists a_nd the drivers of other vehicles in the use of roads is &
practical recognition of the same principle is sufficiently obvious (see sec. 4 post)
So far as turnpike companies are concerned, the Pennsylvania Act just referred
to has, it is held, had the effect of establishing, out of reach of the discretion of
the company, the bicyclist’s right upon the highway, and of placing a peremptory
limitation upon the power of the company to exact excessive tolls: Geiger V-
Perkiomen Turnpike Road (1895) 167, Pa. 582 1 28 L.R.A. 458 (see sec. 11, post).
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the steam power was sufficiently powerful to move it, if desired,
without the foot motion. The argument that such a machine could
not have been within the contemplation of the statutes, as these’
were apparently intended to be directed against the use of locomo-
~wes largér in size and heavier in weight, and therefore more
dangerous to persons using the public highway than the locomotive
in question, was thus disposed of :

¢ Tt is probable that the statutes in question were not pointed against
the specific form of locomotives which is described in this case, Indeud,
such a locomotive was not known when they were passed, and possibly not
contemplated.  As, however, it comes within the very words of the
statutes, it seems to us that we cannot, upon any true ground of construc-
tion, exclude it from their operations ; and it may be observed that, even
if the fullest scope be given to this argument, Mr. Bateman’s [one of the
witnesses] explanation that the principle of the invention was capable of
extension to larger carriages, would shew that a locomotive similar in con-
struction and principle to that which is the subject-matter of this case
might, by reason of its size and power, become much more dangerous ;
and, if this be so, the question to be considered in each case would be
whether, by reason of the size or weight of the particular machine, it came
within the mischief contemplated, which shews that such an argument is
vicious.” (%)

3. Validity of enactments restrieting the use of highways by
eyelists =T he earlier cases dealing with the extent of the power of
legislative bodies to place restrictions upon the use of highways
by cycles reflect, as might be expected, the tendéncy, already
noticed, to treat the new vehicle as a mere interlopar. Thus we
find it laid down that an ordinance providing that no bicycle or
tricycle should be allowed in the public parks of New York City vas
within the discretionary power of a board of commissioners vested
by statute with “ the full and exclusive power to govern, manage
and direct the said parks” and ¢ pass ordinances for the regulation
and government thereof.” (¢) IFour years later the Supreme Court

(hYy Parkyns v, Priest (1881) 7 Q.B.D. 313.

(a) Re Wright (1883) ag Hun. (N.Y.) 357. [t was thought that there was
no force in the argument that, because bicycles were admitted in the parks of
other large cities like London, Philadelphia and Boston, the Court were entitled
to say, as a matter of law, that the ordinance was unreasonable, The full power
to govern the parks being vested in the commissioners, the Courts could not
interfere, in the absence of evidence going to prove fraud or collusion, Ry sec.
162 of the Highway Law of New York the authorities having charge of highways

are expressly deprived of power to exclude cycles from the use of such highways
at any time when they are open to the persons using other pleasure carriages.
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of Carolina declared that a statute (Pr. Acts of N.C. ch. 14) which
forbade any person “ to use upon the road of the A. cbmpany a
bicycle, tricycle, or other non-horse vehicle, without the express
permission of the superintendent of the road ¥ was not unconstitu-
tional, as destroying the property of citizens or depriving them of
the reasonable use of it. The argument was that, as a man has
no right to use his property so as to injure another in the just use
of his, there was no reason why the owner of a particular kind of
vehicle should be allowed to use it on a certain road, when, on
account of its peculiar form or appearance, or from the unusual
manner of its use, it was apt to frighten horses or otherwise to im-
peril passengers over the road. An enactment which had simply
the effect of regulating the use of property was always a lawful
exercise of the general police power of a legislature. Nor could such
a statute be objected to on the ground that it left an arbitrary
discretion to the superintendent of the road, since the true import
of the provision was that the power vested in him should be honestly,
fairly and reasonable exercised for the purpose of giving effect to
the law, and that it was his duty to grant permission to cyclists to
use the road, or any occasions when such use is safe for others. (&)
So recently as six years ago the Supreme Court of Maryland
laid down the rigid rule that the onus of shewing that a rule or by-
law of a municipality, prohibiting persons from riding bicycles
across a public bridge is invalid, as being unreasonable, rests upon
the party who denies its validity, a very significant shifting of the
presumption that would ordinarily be entertained in view of the
fact that the use of highways by the citizen is a matter of common
right. (¢)

(8) State v, Yopp (1887) 97 N.C. 477

(c) Twilley v, Perkins (1893) 26 Atl, Rep. 286; 77 Md. 252; 19 L.R.A, 632, [A
case in which the plaintiff was suing the commissioners of the highway for assault
and battery, and unlawful imprisonment.] The particular conclusion arrived at was
that, as some horses, ordinarily gentle, are apt to take fright at bicycles, when
ridden along the public hi§hways, and many never become accustomed to them,
the discretionary powers of county commissioners who have full authority to make
reasonable rules and regulations for the use of a certain bridge were not exceeded
by the promulgation of a rule forbidding any person to **ride " a bicycle or tri-
cycle over the bridge. The Court emphasized the fact that it was only the
“riding” of the bicycle that was prohibited, and said that a bicyclist had no right
to insist upon the use of his property or vehicle on the public highway in & manner
that mignt produce danger or injury to others who were lawfully exercising their
rights in the ord' wary use of their property,
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It is extremely questionable whether these decisions would now
be followed if similar questions of construction were presented
in any jurisdiction outside that in which they were rendered. At
present the position would doubtless be taken everywhere that a
legislative body which possesses a merely limited authority, not
extending to the impairment of the fundamental rights of citizens,
is not entitled to restrict thc .use of cycles by any laws which
would place cyclists in a less favoured position than persons using
other vehicles. That the power of such a body is of sufficient
extent to enforce upon cyclists an observance of such rules and
regulations as are reasonably necessary to secure the safety of
uther travellers is undeniable, but that their authority goes no
further than this would seem to be an unavoidable corollary from
the doctrine which places cycles in the same legal category as
other vehicles,

This view is supported by two recent cases, one of which lav-
it down that, where a statute gives a municipal council the pow ..
to regulate the riding of bicycles over the sidewalks of a city, a
Court will not pronounce invalid, as being unreasonable, an ordin-
ance providing that bicyclists must have an alarm bell and a lamp
on their wheels, and ring the former on approaching all crossings and
sidewalks, whether there are any pedestrians on them or not; ()
while in the other it is held that, as a citizen has the absolute
right to choose for himself the mode of conveyance he desires,
subject to the sole condition that he will observe all those require-
ments which are known as the law of the road, a municipal
ordinance which attempts to forbid bicyclists to use that part of
the street which is devoted to the use of vehicles, is void as against
common right, (e)

4. Reciprocal duties of eyclists and other persons travelling upon
highways—The cases dealing with the right of action for inj.ries

inflicted or received by cyclists, as the result of the wilful or careless

(d) City of Emporia v. Wagner (18g7) 6 Kan. App. 659 ; 49 Pac. Rep. 7o1.

(e) Swift v. Topeka (1890} 43 Kan, 671 ; 8 L.R.A. 772, where the Court, for
the purpose of sustaining the validity of an ordinance declaring it to_be unlawful
to ride a bicyele within the limi's of the municipality, or ** across a bridge " speci-
fied by name, construed this provision as being merely a prohibition directed
against the use of a bicycle on the sidewalks of the bridge, and not ay a prohibi-
tion against riding it on any part of the bridge, including that which is used by
vehicles generally,
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acts of himself or other travellers, may be treared most conveniently
by classifying them under several heads, indicating the nature of
the accident from which the injury results.

(a) Duty of cyelists to pedestrians—A bicy‘clis'tAis within the
purview of the statute 5 & 6 William 4, c. 50, sec. 78, imposing
a penalty upon any person who “rides any horse or beast, or
drives any sort of carriage . . . furiously, so as to endanger
the life cr limb of any passenger” (#). Similarly, a bicyclist is
within the provision of c. 100, sec. 35, of the English Highway
Act of 24 & 25 Vict, declaring that anyoneswho, “having the
charge of any carriage or vehicle, 'shall, by wanton or firious
driving or racing, or other wilful misconduct, or wilful neglect,”
do any bodily harm to any person, is guilty of a misdemeanour (4).

It is error to non-suit a plaintiff in an actiori for negligence,
where the evidence is that the defendant, while riding his bicycle
at the rate of five or six miles an hour down a narrow, sloping
path, came up, without giving any warning, behind the plaintiff,
who, with many other persons, was walking along the footpath in
the same direction as the bicyclist, and raa the wheel against him.
In such a case the defendant is not relieved from liability by the
fact that the immediate cause of the accident was the striking of
the wheel against an obstruction, unless, at all events, it appears
that the exercise of due care would not have enabled him to avoid
that obstruction. (¢) . '

A verdict has been upheld which found the accident to be
wholly attributable to the fault of the'bicyclist, where he was riding

{a) Tayior v. Goodwin (1879) 4+ Q. B. D, 238, Lusbh, J., said : ** The mischief
intended to be guarded against was the propulsion of any vehicle so as to endan-
ger the lives or limbs of the passers by. It is quite immaterial what the motive
power may be.  Although bicycles were unknown at the time when the Act was
passed, it is clear than the intention was to use words large enough to compre.
hend any kind of vehicle which might be propelled at such a speed as to be
dangerous "

() Reg. v. Parker (1895) 59 J. P. 793. There the cyclist was riding down a
hill without a brake, at a rate variously computed by the witnesses at 12 or 16
miles an hour, and knocked a man down, inflicting fatal injuries. Hawkins, J.,
said 1 ** Cyclists seem to think that, so long as they ring the bell or give a warning,
eople are bound to get out of the way., That is not the law, and they must
earn that they have no greater rights than other persons using the highway,
either on horseback or driving. If people do not get out of the way they must
turn aside or stor. They must know that their liability is nct only a criminal one,
as they are also liable to make compaensation for their wrongful acts,”

(¢} Myers v. Hinds (1896) 110 Mich. 300 1 33 L.R.A. 356.
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:ttrfe:: 'rate qf six or seven miles an hour through‘ a narrow \{illage
t1n which there were a number of the inhabitants standing or
;’I;G:Lkmg slowly about, and, after having narfowly escaped runn.ing
Col]i: grou.p of pe.ople which scattered at his approach, f:ame into
but ';’1“ with a little girl who just then ran out of a side street,
of t}:v om he V&ias unable to see until the other persons had got out
that (:hway of his bicycle. The Court laid down the general rule
is ridi ¢ duty of a bic'yclist to pedestrians demands that, when he
see w}?g along and his view becomes obstructed so that he cannot
vhat may be in front of him, he ought either to get off alto-
ieth,er’ Or' to travel at a much less rapid speed than that which he
aS1n this case maintaining. (2)
mea‘:ug“tl of six years of age is not negligent in failing to take
50 im res to protect herself against the occurrence of a contingency
a b PrO'bable' as that, when she has just emerged from a cross street,
‘?YCllst will suddenly scatter a group of people which had
preY‘OUSIY rendered him invisible, and dash down upon her at a
Tapid pace. (¢)

r”[e(sb) Bi}cyc/z’:ts entitled to benefits and subject o burdens of the
the dqf e ro‘m’:—The most important practical consequence of
draw OCtm.]e wt_"Ch places cycles on the same footing as horse-

V0 vehicles is that cyclists, whether specifically mentioned or
::rc}:t In the enactments which define the rules of the road, are every-

ere held to be subject to the burdens, and entitled to the
i,dvantages’.i“ddent to the observance of those rules. .(f) T_hus
N find it laid down that a bicycle is a “ carriage or vehicle” with-
M the meaning of Publ. Stat, R.I., ch. 66, sec. 1, which requires
21y person travelling on a highway with a “ carriage or vehicle ” to
turn out to the right on meeting another person so travelling. (g)

(d) Foster v, Rintoul (1891) 28 Scotch L. Rep. 636.
() Foster v. Rintour (1891) 28 Scotch L. Rep. 636.

deﬁ,-fe{i) The relative rights of bicyclists and persons driving other vehicles are
amiss p at considerable length in Rev. Stat. Ont., p. 2922 It is perhaps not
side y ere to remind the reader that the rules of the road which prescribe the
Contirs):n which vehicles shall pass are, on very nearly the whole of the American
Colonje ‘nt, different from those observed in the British Isles and the English
S Benerally, these being defined by the old rhyme which runs :
“'Tis a law of the road,
Though a paradox quite,
If you keep to the left
( You will always be right.”
&) State v. Collins (1888) 16 R.1., 371 ; 3 L.R.A. 394.
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So also the fact that the driver of a vehicle does not turn to the
right as he approaches a bicyclist riding in the opposite direction
is prima facie evidence of negligence. (/) o

The extent to which a bicyclist meeting a horse-drawn vehicle
is entitled to rely upon its driver’s observance of the rules of the
road is a question which must be determined by the special facts
of each case. On the one hand there is no difficulty in admitting
that, if the circumstances shew positive heedlessness on the part of
a bicyclist who rides into the pole of a wagon, it is immaterial
whether the wagon was or was not on the proper side of the
road. (#)

So, too, there is no reason why bicycles sl.o:1d not, in a general
sense, be regarded as within the scope of the doctrine laid down in
an Ame-ican case, that, * while a statute may prescribe general
rules as to the use of the road, it does not undertake to define what
may be the duties and liabilities of travellers under all possitle
circumstances, and that a man may not remain stubbornly and
doggedly upon the right side of the travelled part of the highway,
and wantonly produce a collision which a slight change of position
would have avoided.” () But it is sufficiently obvious that a rigid
application of this doctrine might easily be productive of great in-
justice . to wheelmen. In cases where it becomes necessary to
determine the relative culpability of bicyclists and the drivers of
horse-drawn vehicles, the fact that the manner in which the latter
will commonly act, when an emergsncy presents itself, must be
largely influenced by the fact that, if a collision does take place, the
bicyclist will certainly be the principal, if not the only sufferer.

(k) Cook v. Fogarty (lowa Sup. Ct. 1897) 72 N.W, 677; 39 L.R.A, 488 A
declavation which alleges that the plaintiff, while riding his bicycle along a certain
street, in the exercise of due care, was run over by the defendant's horse and
carriage, negligently driven by a servant of the defendant while acting in the
scope of his employment, and was severely injured and his bicycle demolished, is
not demurable, where the grounds assigned for the demurrer are merely that it
neither avers specifically that the injuries were incurred by reason of any fault or
negligence of the defendant ; nor that the alleged servant of the defendant was
engaged at the time on the defendant’s business; and that, if it states any cause
of action, it joins in one count two separate causes of action, viz., the injury to the
rider and to the bicycle : Brafthwaite v. Hall (1Bg7) 168 Mass. 38.

(/) Rowland v, Wanamaker {Penna. C.P., 1897) 7 Pa. Distr. Rep., 249.

(7)) O'Malley v. Dorn (185g), 7 Wis. 236, holding that an instruction implying
that, if a vohicle had bean driven to the right-hand side of the travelled strip of
the highway, at the time it came into collision with another, the driver was neces-
sarily free from negligence, is rightly refused,
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Any view of relative duties of the parties which does not take into
account the tendency to recklessness which a consciousness of such
a fact is apt to induce in the average human being would be
altogether too optimistic for a practical science like the law. A
fairer and less one-sided principle, we think, is indicated by a New
York case which holds that a bicyclist riding along his own side of
a road is not negligent in acting upon the assumption that the
driver of a buggy vhich is coming towards him on the same side
of the road will obey the law and turn out before they meet, and
that, if a collision occurs, owing to his misplaced confidence in this
regard, he inay recover damages from the driver of the buggy,
although he might have escaped injury if at the last moment he
had turned out towards the centre of theroad ; the result being the
same, although he did not act with good judgment in the matter,
since he is entitled to the benefit of the principle that, when a party
is placed by the negligence of another in a position of danger, and
compelled to act suddenly, the law does not demand that accuracy
of judgment which is exacted under normal circumstances. (4)

A statute declaring that bicycles and like vehicles are entitled
to the same rights and subject to the same restrictions in their use
as arc prescribed in the case of persons using carriages drawn by
horses, has the effect of imposing upon a wheelman the duty of
turning out for a heavy vehicle where that has previously been
established as the rule of a road by earlier decisions in the country
where the statute was enacted. {/)

Under a statute requ.ring a driver to turn to the right when a
vehicle is met and give it half the road, there is no obligation to
turn out for a bicyclist until he knows, or with reasonable care
could have known that the bicyclist is approaching. And in such
a case a jury is justified in finding that the driver of a vehicle used
due care to ascertain the approach of a bicyclist at night, where
both the driver himself and a companion testify that they were
buth watching the road in front of them for the purpose of seeing
anyone who might be on it and were not expecting to meet any-
one, and did not see or hear the bicyclist until the vehicle ran
against him. ()

(8) Schlimpf v, Sliter (18g2) 64 Hun, 463,

() Taylor v, Unfon Traction Co. (1898) 184 Pa. 465, applying the general
‘i:”e laid down in Beach v, Parmeter (1854) 23 Pa. 196 ; Gricr v, Sampson (1856) 27
@ 183,

() Cook v. Fogarty (Iowa Sup, Ct. 1897) 7a N.W., 677 ; 39 L.R.A. 488,
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Where the statute prescribing what side of the road shall be
taken by vehicles cannot be construed so as to cover bicycles, the
question whether the driver of a freight wagon shall turn to the
right when meeting a bicyclist is -one to be determined with refer-
ence to the consideration whether it' is reasonably necessary, and
this depends solely on what should be conduct in such a case
of a driver of ordinary skill and prudence. The driver of such a
wagon, therefore, who takes the wrong side of a road, preparatory
to stopping at a house, is not bound to exercise the highest degrec
of care, but merely ordinary and reasonable care, to avoid collision
with a bicyclist coming in the opposite direction. On the other
hand, the fact that there is no statute defining the duties of the
parties prevents the bicyclist from asserting that he has any
absolute right to pass between the wagon and the curb on his own
side of the street, or tc assume that the driver will turn out for him
towards the other side, (#)

The negligence of the bicyclist himself has been held to be the
proximate cause of a collision with a wagon, where the evidence
shewed that he undertook to ride through a space of three or four
feet between that wagon and another which it was passing, rather
than turn to the left and ride over a strip of road covered with fresh
laid macadam, although it also appeared that the accident would
probably not have happened if the defendant, noticing what the
bicyclist was trying to do had not pulled his horse to the left so as
to give more room, the first effect of the movement being that the
space between the wagons was somewhat narrowed. (o)

One who drives so recklessly. as to rup into a bicyclist going in
the same direction and injure him and his bicycle may be con-
victed of assault, ()

(c) Liabslity for _/r{g%tena’ng/wrses ( Compare also sec. 2, ante).—
In cases where a bicyclist is charged with negligently frighten-
ing horses by the use of his wheel, his responsibility is measured
by the general principle that a person cannct be made to suffer for
his acts, unless they were done in such a manner and at such a
time as to shew that he was acting in disregard of the rights of

(nY Peitier v. Bradiey &c. Co. (189g) 67 Conn, 42 32 L. RA 651,
{0) Rolland v. Dawes (18¢8) 13 Que. Rep, Jud. 52.
(p) Comm v. Dooley (Penna. C,P.)6 Pa. Dist. Rep, 381.
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other persons. Hence, in the absence of any apparent reason for
supposing that the sight of his wheel will frighten the horses of a
carriage which he sees approaching, a bicyclist lawfully travelling
in the ordinary. manner along a public highway, cannot be charged
with negligence because he does not stop and inquire whether the
horses will be frightened, or because he does not anticipate the
contingency of their taking fright. (¢)

Similarly, and in reliance upon the same principle, it has been
held that a complaint is demurrable which simply alleges that the
defendant rode his bicycle in the centre of the road, at the rate of
ufteen miles-an hour, to and within twenty-five feet of the heads
of the horses driven by the plaintiff, the consequence being that
they took fright and ran away and upset the plaintiff's carriage. (#)

(d) Duty of bicyclists to carry bells and lamps—Upon general
principles it would seem that, where there is no statute or ordinance
prescribing the use of bells and lights, the omission of a cyclist to
carry them is, in case of a collision, some evidence, at least, of
negligence, the inference of a want of care being more or less
peremptory according to the circumstances, such as the degree of
obscurity, the number of foot passengers likely to be met upon
the highway, and so forth. The Supreme Court of lowa has
recently laid it down, in a case where the bicyclist was injured
through » collision with 2 bicycle, that “a perron who rides a
bicycle without a light or other signal of warning in a public
thoroughfare, when he is liable to meet moving vehicles or pedes-
trians, at a time when objects can be descerned readily at a
distance of but a few fect is,as matter of law, guilty of negligence.” ()

Scction 85 of the English Local Government Act of 1888,
declaring that a bicycle is a carriage within the Highway Acts,
and subjecting to a pen lty persons who ride a bicycle without a
light at certain hours, merely has the eHect of making the offences
created by the Highway Acts susceptible of being committed by
bicyclists as well as the drivers of other vehicles. It does not
upcrate so as to bring the new offence of omitting to carry a light
within the purview of the clauses in the earlier statutes which give

. g} Thompson v. Dodge (1894) 58 Minn. 555; 28 L.R.A, 608 But by the
Virginia Laws. 1896, the obligation is imposed upon bicyclists of dismounting if an
approaching team appears to be frightened.

(#) Holland v, Barich (1889) 120 Ind, 46,
(s) Cook v, Fogarty (1897) 72 NNW, 6775 309 L.R.A, 488,
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a constable or other person witnessing an infringement of these
provisions to detain the offender without a warrant. 7he Court
said that to construe the later statute in this manner would virtu-
ally be equivalent to drafting a new section. (¢)

The consequences of haying no lamp, in cases where the bicyclist
is seeking to hold the authorities responsible for maintaining a
defective roadway are adverted to in sec. 6, post.

b. Usa of footpaths by eyelists—{a) Under the Common Laze —
Apart from statute or ordinance there is plainly no ground upon
which it can be pronounced that any right is viole 2d simply by
taking a cycle, or indeed any vehicle along a footpah. This strip
is as much a part of the highway as that which is specially laid out
to be used by horse-drawn carriages. The only obligation, therefore,
imposed by the common law upon a cyclist in respect to the use of
.a footpath would seem to be that he shall exercise that increased
mecasure of care which is suggested by the fact that he is travelling
where foot-passengers do not ordinarily expect to encounter
vehicles.

Thus in Purpl-v. Greenfield (a) we find the Cuurt declining to lay
it down as 4 universal proposition that any and every use of any
kind of velocipede upon a sidewalk is unlawful, and expressing its
.approval of the trial judge’s refusal to instruct the jury that, if the
use of the sidewalk by the rider of a velocipede caused the plaintiff,
while she was standing on the sidewalk, engaged in conversation,

{#) Hatton v. Trecdy (1897) 2 Q.B, 452. [Action for assault by constable who
stopped bicyclist.] ,

(a) (1884) 138 Mass. 1. The trial judge told the jury that the unlawfulness of
such use of the sidewalk might be established by shewing the existence of a
municipal ordinance forbidding i ; but, as there was no evidence of any such
specific prohibition, it was for them to say whether such use should be pronounced
unlawful for the reason that it obstructed public travel, and was therefore a
nuisance. So in Keg. v. Mathias (1861) 2 F. & F. 570, Byles, |, left to the jury
the questions whethe: a perambulator was a vehicle which prevented the con-
venient use of a footway by passengers, and was in that sense a nuisance which
one of the public hac a right to remove, and whether, supposing the right to the
use of the footway to be a mere easement, the owner of the soil was justified in
removing it, on the ground that its presence was not justified by the nature of the
easement. His statement of the law was that ** the owner of the soil may remove
anything which encumbers his close except such things as are the usval accom-
paniments of a large class of foot-passengers, being so small and light as neither
to be 4 nuisance to other passengers or injurious to the soil.”  The jury found
that the perambulator was a ‘‘usual accompaniment” of foot-pussengers, but
could not agree on the propositions submitted to it in the latter part of the
-directicn as to size and weight and injury to the soil,
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to step back to avoid being hit by such velocipede, and sc Jall into
an opening negligently leit without a railing near the outer line of
the sidewalk, the defendant municipality was not liable for the
resulting imjuries,

The Supreme Court of Indiana, applying the familiar principle
that a specific design or intenticn at the time the act of violence is
dong, is not a necessary element of an assault (see 4 Rlackst. Comm.
182 ; Addison on Torts, p. 142), and that a malicious and criminal
intent may be inferred from a wanton and reckless disregard of
human life and safety, has held that, even in a case where a
bicyclist would be justified in riding on a footpath, he is liable
for an assault if he runs the hicycle recklessly against a person
standing with his back to him, when, by the exercise of the slightest
care, he might have passed such person without touching him, {4)

(y Under Statutes and Ordinances—But cases in which the
consequences of riding or driving a vehicle on a footpath are left to
be determined by common law rules must necessarily be ve.y
rare, as the matter is almost universally regulated by statutes or
ordinances. (¢ Some few of the cases relate to enactment- dealing
specifically with cycles, and these are, as might be expected, usually
prohibitory in their terms. Under such circumstances the duty to
keep off the footpaths is of course peren.ptory. Hence the fact
that a person who is prosecuted for contravening the provisions of
a statute prohibiting the use of a sidewalk by bicyclisis, was riding
on it with the consent of the turnpike company upon whose land
it was laid, is no defence. Such a sidewalk is as much witkin the
purview of the statute as any other, and it is not within the power
of any individual or corporation to license a violation of law. ()
Similarly, the fact that a street is obs ructed is no excuse for
violating a municipal ordinance forbidding cyclists to ride upon a
sidewalk, for such an ordinance leaves a bicyclist free to dismount
and walk with his bicycle past the obstruction. It is error, there-
fore, in an action by a bicyclist for false arrest under such an
ordinance, to admit evidence that he rode on thesidewalk because
the street was obstructed. The consequence of the receipt of such

(&6) Mercer v. Corbin (188g) 117 Ind. 450 3 L.R.A, 221,

{¢) By sec. s6o of the Ontario Rev. Stat., p. 2572, municipal councils are
specially empowered to prohibit, by by-laws, the use of sidewalks by bicycles,

(&) Commonwealth v, Forrest (180-) 170 Pa. ¢40; 20 L.R.A, 365,
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evidence is that the jury are allowed to find that the bicyclist was
justified in riding on the sidewalk, and that this fact was known to
the defendant, and to consider such evidence as bearing on the
motive of the defendant in causing the arrest of the plaintiffl {¢)
So the fact that bicyclists have for a sonsiderable time been riding
on a sidewalk in contravention of a statute, without complaint on
the part of those inconvenienced by the practice, avaiis nothing, as
a defence to a suit brought for the purpose of exacting the fine
imposed by the statute. (f)

In some places the officials coutrolling the highways have
passed ordinances permitting the use of footpaths for cycling upon
payment of a certain license fee, and it has lately been held m
New York that, where such an cnactment is within their dis-
cretionary power, and the conditions resulting from the use of the
footpath do not amount to a public nuisance, they cannot be comn-
pelied to respond in damages to a person with whom a cyclist
comes into collision while availing himself of the right conferrea
by the ordinance, unless negligence on their part is affirmatively
established. (g)

Statutes in which cycles are not specificially mentioned have
been construed in the following decisiuns :

The English Highway Act (5 & 6 Will, IV, sec. 72), in
specifying the offences which authorize the infliction of the penalty
prescribed, begins with the words: “ If any person shall wilfully
ride upon any footpath . . . . . or shall wilfully lead or
drive a.y horse, etc, or carriage of any description . . . . .
upon such footpath,” and after enumerating several other mis-
feasances uses thc words : “ to the injury, interruption, or personal
danger of any persun travelling thereon”  This qualifying
expression, it is held, refers only to certain misfeasances mentioned
in that part of the section which immediately precedes it. Hence
it is not necessary, in order to justify the arrest and conviction of a
bicyclist under the opening clauses of the section, that evidence

(¢} Fuller v. Redding (1897), 13 A.pp. Div, (N.Y.} 61, It was there heid tha
evidence of a conversation in which the defendant, a trustee of a village,
dirceted a police officer to wateh the plaintitf and arrest him if found violating an
ordinance which forbade the riding of a bicyvele on a sidewalk, was not admissible
in the action, asthe trustee's desire to enforee the observance of the ordinance was
not evidence of malice,

(/) Commonwealth v. Forrest (1805) 170 Pa. qo; a9 L.R.A, 364,
(g) Lechner v, Newark (N.Y. SBup. Ct,, 1896), 44 N.Y, Supp, 556
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should be given shewing that the use of the footpath had the ~ffect
of injuring, etc., persons travelling thereon, (4)

A bicycle heing a vehicle in the eye of the law, a person who |
rides one longitudinally along a footpath is deemed to be guilty of
a violation of a statute providing that “it shall be unlawful for
any person to ride or drive upon” any kind of “sidewalk for the
usc of foot passengers, unless in the necessary act of crossing the
same.” (£)

The effect of the Pennsylvania Act (April 23. 1889, P L. 110),
giving cyclists the same rights and subjecting them to the
sime restrictions in regard to the use of public highways
as the drivers of wvehicles drawn by horses, is to bring
cyclists within the purview of a later Act (May 7, 1889, P.L. 44),
imposing a penalty upon anyone who “wilfully or maliciously
riddes or drives any horsc or other animal upon any footway laid
along a highway." The Court said :

+ It will scarcely be disputed that a bicycle is within the spirit of the
Acty it is wholly improbabile that the legislature intended to exerapt him.
The sidewalk is for travellers, men, women, and children. A very few
years of observation in the new mode of travelling by bicycle has resulted
in the conclusion that this vehicle is fully as dangerous to those walking on
the same road as a carriage drawn by a horse. . . . . No bicycler,
with dhe regards to the safety and rights of his fellows, should demand the
use, in common with foot-travellers, of a walk with such a vehicle.” (/)

A municipal by-law which provides that “no person shall by
any animal, vehicle, lumber, building, fence, or other material,
gouds, wares, merchandize, or chattels, in any way encumber,
ubstruct or foul any street . . . . sidewalk,” etc., is infringed by the
use of a velocipede on a sidewalk, even though no one is near it. (£#)
Under the Ontario Consolidated Municipal Act of 1892, s. 496,
5 -5, 27, einpowering a municipality to “ prevent the encumbering,
injuring, fouling, By animals, vehicles, vessels or other means, of
any road, street . . . . or other communication,” it is com-
petent for a municipal council to pass a by-law prohibiting any

(h) Brotherton v. Titterson (Q.B.D, 1896) 60 J.P. 72,  [Action tor assault
agritinst constable’,

{1} Mercer v, Corbin (1889) 117 Ind, 450 ; 3 L.R.A, 221,

(/) Commonzzaith v. Forrest (1895) 170 Pa. 40 ; 29 L.R. A, 305.

(&) Reg. v. Plummer (1871) 30 U.C.R. 41.
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person from * driving, leading, riding, or backing any horse or any
other animal or wagon or other vehicle along any sidewalk,” and
it has been held that a bicycle is a vehicle and the use of a bicycle
is "encumbering” a sidewalk within the purview of such a by-
law. (/)

The word “road” in a statute is for some purposes regarded as
comprehending footpaths. Thus it has been held that the offence
of “wilfully preventing or interrupting the free passage” of
persons on a “public road” (Irish Summary Jurisdiction Act,
s. 35, s-s. 3) is committed by a bicyclist who rides along a
foorpath beside a country road, even though no one is in sight, and
he does not intend to interfere with anyone.  The Court took the
ground that the act was done upon a part of the road, and was
clearly calculated to “ prevent or interrupt” the free passage of
those persons for whom a footpath is specially intended, viz,, foot-
passengers. ‘To this conclusion it is not a sufficient answer that if
the rider sees anyone coming he may get out of his way by leaving
the footpath, for there may be times and circumstances when it is
impossible even for the most skiiled rider to avoid coming into
contact with people. (m)

8. Right of ecyelists to recover for injuries caused by dejective
highways—(a) Liadility of lighway anthorities, generally—For the
purposes of the present article it will be sufficient to remind the
reader that, according to the doctrine accepted in all common law
jurisdictions, a statute transferring to a public corporation the obli-
gation to repair doc« not of itself render such corporation liable to
an action in respect to mere non-feasance. To produce that effect
language must be used by the legislature which indicates its
intention that this liability shall be imposed. (#)

Usually, however, the question in cases where a traveller seeks
to recover damages for a breach of the duty to keep a highway in

(/) Reg. v. Justin (1893) 24 O.R. 327, approving Reg. v. Plummer (1871), supr.
(m) M Aeev. MGrath (18g1) 30 L.R.L 41,

(n) Picton v, Geldert (1893) A.C. 524; Cowley v. Newmarket Local Board
(1892). A.C. 3433 Municipal Couneil ete. v, Bourke (1895) A.C. 433 The com-
ments in the first two of these cases wpon Bathurst v, Macpherson (1879) 4 App.
Cas. 256, shew that the ground of the decision was that the municipality had been
guilty not of a mere non-feasance, but of the maintenance of a nuisance. For
other authorities upon the general rule stated in the text see Shearm and Redf. ou
Negl., sec. 337
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§90d repair is not whether such a duty exists, but whether it has
been Performed, or, in other words, whether the parties admitted to
€ responsible for the condition of the highway have exercised that
degree of care which the law requires. Upon this question, so far
25 1t concerns the drivers of horse-drawn vehicles, much light has
€0 thrown by a large number of decisions, especially in the United
States, byt up to the present time very little progress has been made
to‘.vards defining the principles upon which the Courts should be
oo ded in determining whether a cyclist, under a given set of circum-
Stances, can or cannot hold the authorities responsible for an injury
caused by a defect inaroad. Infact, sofarasour researches extend
o?]y one Court of review has so far had an opportunity of dealing
N the subject. —In 1894 it was laid down by the Supreme Court of
€W York that, under the Highway Laws of that State, the commis-
>loners of highways are not subject to any higher obligations by
359N of the fact that a bicycle rider on an ordinary country road
b Posed to greater danger than a person in a vehicle drawn by
orses, and are, therefore, only bound to maintain such a road in a
ondition which makes it reasonably safe for general traffic. (4)

¢ circumstances in this case, however, did not call for the
tunciation of any such sweeping principle, for the road was
Twenty-five feet in width, and the accident was due to the fact that
the bicyclist, finding the centre of the roadway to be too soft for
vy riding, undertook to ride close to the edge of a gutter, with a
Ve-rtical side and about eighteen inches in depth, and that the soft
o1l gave way under the wheel and allowed it to drop into the
“Xcavation, The Court remarked that “the accident was unusual
o incidental to the character of the vehicle he was riding.” and,
therefOre’ “not one which was within the anticipation of a prudent
2an,” or which called for “ extraordinary precautions to prevent.”
i 1 tNis point of view seems to be erroneous. Such an accident,
lt- 'S clear, woulq he more likely to happen to the wheels on one
:1de of a heavy wagon than to a bicycle, and the mere fact tha.t, by
Fason of the different construction of the two types of vehlc.les,
wsull-esults of the subsidence of the soil at t‘he edge of the dlt'ch
tainid Not be exactly the samé is not a sufficient reason for r]r-:a(:;-
w "8 that a different rule of responsibility rests upon the igh-

%Y authorities in the two cases. Plainly the ground upon which

—

C

—

—

(%) Sutphen v, North Hempstead (1894) 8o Hun. 409.
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the defendant’s non-liability should have been rested was that, as
the roadway was amply wide enough -for safe, if not comfortable,
travelling, a bicyclist who. merely for his own convenience, left the
strip commonly used, and rode along the edge of the excavation
like the one described, did so at his own risk. Security not easc
is clearly all that the bicyclist has a legal right to demand.

That the broad rule laid down by the Court, arguendo, virtually
amounting to a declaration that a cyclist must take a road as he
finds it, provided it would be safe for an ordinary horse-drawn
vehicle, is inconsistent with sound principles, we have very little
doubt. The difference between the requirements of a cyclist and
of persons travelling in other vehicles, as respects the condition of
a highway, is sufficiently great to invalidate any conclusion which
rests upon the assumption that a condition which, in the case of
ordinary vehicles, would justify the inference of a performance or
non-performance of their duty by the road-officers, would necessar-
ily justify the same inference in the case of a cycle. The fact that
cycles,considered as vehicles, possess certain special characteristics of
their own,involves the corollary that the conduct of such officers must
often wear a wholly different complexion according as the sufferer
is travelling on a horse-carriage or a cycle. So much is manifest,
But the precise effect which should be attributed to these essential
differences between cycles and other vehicles is not easily defined.
Starting from the rather vague principle that *the object to be
secured is the reasonable safety of travellers, considering the
amount and kind of travel which may fairly be expected on the
particular road,” (¢) we have to solve the problem whether, in view
of the peculiarities of the cycle, the result of this principle is to
cast upon the road-officers more onerous or lighter obligations.
At first sight it might appear that the standard of care thus

(¢) Nelsey v Glover (1843) 15 V. 708, (/. Shearm, & Redt. on Negl,, sec. 307,
‘It may not always be an easy matter to define the precise duty of a municipality
under tne statute with regard to highways, but it may be laid down generally tha
it has done its duty when it has prepared a roadway of suitable width insuch a
manner that it can be conveniently and safely travelled 1 Walton v, Corporaiion
of York(1881) 6 Ont. App, 181, per Burton, A, Commissioners of highways
‘' must exercise proper care in their maintenance in a reasonably safe condition
for all ordinary travel:" Embler v. Wallkill, 57 Hun, 384, cited with approval in
Ferguson v. Southwold (1895), 27 Ont. Rep. 66, The extent of the duties of cities
and towns is ‘' not that all parts of all highways shall be kept in like repair and
alike smooth and free from obstruction, but that all parts of all highways shall be
kept in such a condition as shall be reasonably safe and convenient, having refer-
ence to the character of the way and the amount of travel overit " Séreel v.
Holyoke (1870) 108 Mass, 82.

kd




Bicycle Law. 149

imposed must be higher. But a little consideration will shew that
this conclusion by no means follows as a matter of course. On
the one hand it is undeniable that defects which are quite "’
innocuous to a horse-drawn vehicle are often such as to be exceed-
ingly dangerous to a cycle. But, on the other hand, it is equally
undeniable that, in fixing the measure of care incumbent upon the
road-officers, it would be unjust not to give them the benefit of
such inferences as may reasonably be drawn from the fact that a
cvcle occupies a much smaller space and can be turned in any
direction much more readily than other vehicles. It is impossible
to contend with any shew of reason that the formulation of an
absolutely rigid doctrine which would bind such officials to provide
a roadway which should be safe for a vehicle the construction of
which renders it peculiarly susceptible of injury is logically defen-
sible, when a comparison of the same vehicle with others also
shews that, owing to its compactness and mobility, its rider is
often much more favourably situated than the drivers of those
vehicles for avoiding a dangerous place.

‘The practical difficulties raised by tnese opposing considera-
tions are extremely embarrassing. On the one hand, it is clear
that the effect of fixing the attention too exclusively on the greater
fragility and instability of the cycle will be, in most instances, to
lay upon highway officials a far higher standard of care than they
arc now obliged to satisfy, and that an enormous additional
expenditure of money would be required if every public highway
is to be maintained in such a condition that a cyclist might always
rely: on escaping injury while holding as straight a course and
exercising no greater vigilance than the driver of a horse-drawn
vehicle commonly exercises. On the other hand, if an exaggerated
importance should be ascribed to the small size of the cycle and
its capacity for being readily guided, there will be no little danger
of drifting towards a doctrine which would virtually makea cyclist
the insurer of his own safety. The only course, therefore, which
would seem to be open at present, in cases involving the question
under discussion, is to leave the jury to settle the liability of the
highway officials under instructions which will indicate clearly the
various considerations which enure to the advantage or disadvant-
age of the cyclist, as contrasted with other travellers. («)

{d) That this is conformable to the ordinary practice in the case of ordinary
vehicles need scarcely be said, It must be a question of fact altogether for the
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Cases of this type may also be considered from another point
of view which will often be assistance in determining the rights of
the parties. According to a familiar principle of the law of negli-
gence, one who is under a duty to keep some material substance,
like the surface of a road, in good condition for the use of another
person is entitled to the benefit of the assumption that such person
will, in using it, exercise ordinary care in observing and avoiding
dangers. It is true that, in practice, a jury is likely to solve the
problem, whether road officers have provided a road reasonably
safe for a prudent cyclist, considered in the abstract, by inquiring
whether the concrete specimen of the cyclist, who may happen to
be the plaintiff, was guilty of negligence at the time the injury in
suit was received. But as the issue of contributory negligence is
invariably raised, in some form or other, in actions where the
defendant is charged with a want of care, it would seem that no
great inconvenience, and certainly no injusti-e, can result from
submitting the case under both aspects to the jury.

To cases in which the accident in suit would probably not have
happened if the cyclist had not been travelling when the light was
dim, the test of liability here suggested would seem to be specially
appropriate, Itis certainly open to serious doubt whether a cyclist
is justified in expecting that he will be provided with a roadway
so smooth that he can safely travel over it without a lamp, and in
darkness so profound that a defect does not become visible until
it is too late for him to take measures for his protection. Even
the generality of such a practice in any given locality ought
scarcely, it would seem, to negative the inference that, even if th:
want of a lamp was not contributory negligence on the part of a
cyclist, he must be at least charged with the consequences of an
election to take all the risks which he may incur from the want of
the light.

jury to say whether the place alleged to have been out of order was dangerous,
and, if »0, from what cause, and, if from a natural cause or process, whether the
persons liable to repair the road could reasonably and conveniently, as regarded
expenditure and labour, have made it safe foruse : Caswellv. St, Marys' Road Co.,
28 U.C.R, 247. A rule adopted as corrvect in Walfon v, Corporation of York (188:1),
6 Ont. App. 181, where it was held that it was an error to non-suit the plaintiff on
an issue of negligence wel nos in regard to maintaining a ditch four feet in depth
with s:des cut down perpendicularly .and without any railing beside it. That the
Iinbilit;y of the highway authorities is almost always a question for the jury, see
also Kelser v. Glover (1843) 15 Vt. 708,
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The liability of highway authorities for injuries received on
strips at the side of a roac deliberately left in a worse condition
than the strip prepared specially for the accommodation of traffic, -
has as yet been very little considered with reference to the require-
ments of cyclists (¢). In this dearth of strictly relevant authorities
we shall content ourselves with collecting in the subjoined note
some cases in which this point has been discussed in connection
with horse-drawn vehicles. It will be observed that they are not
quitc harmonious. (f)

(h) Violation of the rule of the voad no defence to an action for
fujurics caused by defective kighivay—A statute which renders the
driver of a vehicle liable to be mulcted in a fine and damages if he
fails to turn to the right of a highway when he meets with another
vehicle, but expressly declares that “ no complaint for its violation
shall be sustained unless made by the person injured,” merely
amounts to this : that, if a traveller meeting another turns to the
left, he does so at the peril of being treated as a criminal in case
injury is thereby occasioned to another person; but that, if no one
i« harmed, he is not to’ be regarded as the doer of an illegal act.
Hence, his having turned out to the left will not debar him from

(e} See Sutphen v. North Hempstead (1894) 8o Hun. 409, the substance ot
which has been stated in this section, anfe, The effect of this case iy that a
cyclist, who turng out of the strip of a road which is usually travelled, takes upon
himself the obligation of exercising greater vigilance, the plaintiff being held guilty
of negligence in failing to realize the danger of the occurrence of the accident
which actually tock place.

/) In one the trial judge was held to have rightly refused an instruction to
the effect that the duty of a municipality *to keep its streets in a reasonubly
safe conditlon for the passage of pedestrians and vehicles, extends to the whole
width of the street.” This duty, it was said, could not be predicated regardless
of thelocation of the street, the amount of travel and other circumstances : Fudliam
v. Muscatine (1886) 70 lowa 436. An earlier decision by the same Court seems to
imply that a municipality has the right to leave a strip of a highway unimproved,
hut that it is liable for a defect cxisting anywhere between the sidewalks of a city
which has once been opened to the public over its whole width Stafford v. Oska-
loasa 11882) 57 lowa 748,  Other authorities seem to exclude this qualification by
laying it duwn that in one of the public thoroughfares of a city a traveller hus the
vight lo assume that he can drive or walk over all parts of the roadway with
safety: Buck v, Biddeford (188g) 82 Me. 433+ Durant v. Palmer, 29 N.J.L, 544:
Kaypmand v, Loweil, 6 Cush. §24. With respect to country roads there is appar-
ently no controversy us to the correctness of the principles laid down by the
Ontario Court of Appeal in the following passage : ** There is no absolute right to
have the whole space in a country road from fence to fence in a fit state for travel-
fingg. It iy all highway by legn{deﬁnition ; but the duty of the corporation is

only to have 80 much of it fit for the use of vehicles as witl make a reasonably
sale and convenient road for the requirements of the locality and the aordinary
traffic expected to pass over it:" Walton v. Corporation of York (1881) 6 Oni.
App. 181, per Patterson, J.A, To the same effect see Shearman & Redf, Negl,,
s, 353, and authorities cited. '
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recovering damages from the parties responsible for the condition
of the highway for injuries received through the overturning of his
vehicle by an obstruction negligently left on the road. (g)

7. Special enactments for the protection and convénisnce of eyelists
—In one State an attempt has recently been made to check, by a
penal statute, the detestable practice of dropping upon highways
substances calculated to injure cycles, () and it is to be hoped that
all tegislatures will shortly recognize the futility of leaving a person
who suffers from malicious acts of this sort to exact satisfaction by
a civil action,

The fact that, in some places, legislative hodies are even willing
to accord special privileges to bicycles, as against other vehicles, is
a very significant token of the change which, as already remarked
(sec. 2, ante), public opinion has undergone in regard to their
position among the appliances of transportation. For example,
the Ontario Municipal Act, sec. 640 (Rev. Stat. Ont,, p. 2633), em-
powers municipal - .cils to set apart for the exclusive use of
bicyclists a portion of the highway, which cannot thereafter be
used by riders of horses or ‘drivers of vehicles drawn by horses
without incurring a certain penalty.

8. Injuries to eyelists at rallway crossings—When approaching a
railway track a bicyclist must dismount, or at least bring his wheel
to such a stop as will enable him to look up and down the track
and listen, in the manner required of a pedestrian. What may be
called a “bicyclist’s stop,” viz., circling a wheel round and round
at a distance of five or ten yards from the track, is not a sufficient
compliance with the requirements of the law under such circum-
stances, a full stop being demanded not merely to the end that he
may have time and opportunity for observation, but in order that
undivided attention may be secured. (a)

(g1 Gale v, Lisbon (1872) 52 N.H. 174,
(a) See N.Y. Laws (1896} ¢. 333, p. 273

(a) Roberison v. Fenna R. Co. (1897) 180 Pa. ¢43. Here the bicyclist had
waited, without dismounting, for one train to pass, and while on the crossing was
caught by another, the evidence being that there was a space of seven feet clear
between the nearest track and the adjacent building which intercepted his view
of the approaching train,
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The fact that a railway company has provided an electric gong
at a crossing, designed to warn travellers that a train is coming,
will not justify a bicyclist in relying entirely upon the action of -
the gong when he is approaching thé crossing through a deep cut.
He must still exercise reasonable care to ascertain whether a train
may not, in spite of the silence of the gong, be so near the cross-
inz as to render it proper for him to stop. Whether he has
excrcised such care is a question to be determined by the jury in
view of this circumstance, as well as of the rest of the evidence. (4)

9. Injurles to eyclists caused by street ears—The contingency
that a bicyclist may attempt to turn into a side street in front of a
horse-car which is approaching the intersection of the streets from
the opposite direction is not one which the driver of the car is
bound to provide for by slackening his speed, in the absence of
some intimation of therider’s intention. Under such circumstances
the responsibility of determining whether he shall cross the track
in front of or behind the car rests upon the bicyclist. Hence there
can be no recovery for injuries caused by the collision of a street
car with a tandem bicycle where it appears from the testimony of
the riders themselves that, when the car was approaching them
rapidly, they undertook, suddenly and without any timely warning,
to turn into an intersecting street in front of the car, and when it
was 5o close that the front rider was the one struck by the horses. ()

A bicyclist’s use of the slot of a cable road is not negligence
per se. The sole obligation incumbent upon him is that he shall
cxercise the care required of one who puts himself in a place of
danger. Nor is a bicyclist under such circumstances guilty of
negligence, as a matter of law, because he fails to look back. He
is entitled to proceed on the assumption that he is exposed to no
danger through the approach of a car from behind until he receives
some warning, after which he is bound to protect himself by
getting off the track. Where he testifies that the first notice which
reached his ears was the rumble of the car just before it struck
him, it is for the jury to say whether his failure to avoid it shewed,
under the circumstances, a want of due care. (4)

ih) Kimball v, Friend (1897) 95 Va. 125

(a} Lurie v, Metropolitan, &e,, B, Co, (N.Y, Sup. Ct., 1896) 75 N.Y.S.R:
4473 40 N.Y. Supp. 1129,

ih) Rooks v, Houston (1896) 10 App. Div. (N.Y.) g8
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The liability of a cable-car company for injuries received by a
bicyclist at a place vendered peculiarly dangerous by the fact that
there was a turn-out curve leading to a cross street as well as a
continuation of the main line was quite lately discussed in New
York. (¢) The evidence was to the effect that just .north of a
curve which turned to the west, a flagman was stationed between
the main and branch lines to flag the cars round the curve, and
that another flagman was stationed on the cross-walk of the street
into which the curve led to warn persons who might attempt to
cross that street while a car was rounding the curve. The plaintiff’y
intestate had been riding at a brisk pace behind a southwest bound
car, on the main line north of the curve, ind when the car stopped
according to the regulations of the company, which required it to
wait for a signal that the curve was clear before proceeding south-
ward, he turned off the track towards the west, and, while attempting
to cross the curve, was struck by a northbound car which was just
then rounding it. The Court held that there was no evidence suf-
ficient to charge the defendant with negligence, as great care had
manifestly beea cbserved in the management of the cars, so far as
the employment of persons stationed on the street was concerned,
and that there was nothing to shew that either of the signalmen
could, in the exercise of reasonable care, have seen the bicyclist
before he turned out or in time to warn him, or that the motorman
of the car which struck him was guilty of any neglect as regards
looking out for the bicyclist, or stopping the car when he finally
observed him.

Wherc the character of the roadway is not such as to constitute
any apparent reason why a bicyclist should not get out of the way
of a trolley-car which, as he can ascertain by simply looking behind
him, is rapidly overtaking him, the motorman is justified is assum-
ing that the bicyclist, after being warned by the shouts of the
passengers of a car coming up on the other track, will either
increase his speed or leave the track to avoid a collision, and is,
therefore, not bound to regulate the motior: of his car on the sup-
position that he will defer leaving the track until the car is within
a few feet of him. (&)

(¢} Cardonner v. Metropolitan, &c.,, R. Co. (1898) 26 App. Div, 8.

{d) Everett v, Los dAngeles, &e., R Co. (1896) 115 Cal, 105 Temple, J. dis-
:senmd, h'olding that, upon the evidence adduced, the motorman should have
inferred from the wheelman's persistent disregard of the warnings he received
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10. Injuries to bieyeles loft standing in streets—It is not negli-
gence for the owner of a bicycle to leave it standing in a driveway
alongside a curbstone, placed in a proper manner so as not to
interfere unduly with the rights of others, and the driver of a
wagon who negligently runs it against a bicycle so placed must
respond in damages for the injury. (a) '

\Vhether a bicyclist who leaves his wheel standirg against the
curbstone in front of a wagon is negligent in failing to ascertain
whether the horse was unattenJed and unfastened is a question of
fact for the jury. (4) '

{{. Payment of tolls, liability of cyecles to—Whether tolls can be
exacted from wheelmen is, of course, a question which must be
determined, as a matter of construction, from the provisions of the
statute which in the- given case creates ‘the right: to collect the
tolis. Upon the whole the inclination of the Courts is against
extending the operation of such statutes to cycles, and very
properly so, for it is obvious that the cost of maintaining a roadway
is net increased in any a_-preciable degree by their passage. Thus
a Turnpike Act, which contains one provision allowing the collec-
tion of a toll of a certain amount for horses or other beasts drawing
various kinds of carriages, cycles not being included, and the
specific enumeration being follow=d by the words “ or other such
carriage,” and also another prc .:sion allowing the collection of a
toll of different amount for “every carriage of whatever description,

.. .. drawn or impelled, or set, or kept in motion by steam, or
other power or agency than being drawn by any horse, etc,” does
not authorize the collection of a toll on a bicycle, as it is presumed
that the carriages referred to in the second provision must be car-

that he was not paying proper heed to his safety, and that this kaowledge was
obtained soon enough to have enabled him to slacken speed sufficiently to have
prevented a collision, The majority of the Court also held that contributory
negligence was conclusively established by the evidence, the duty of a wheelman
under such circumstances being to keep his faculties of sight and hearing on the
alert for the purpose of ascertaining whether he is in danger of a collision,

{a) Lindsay v. Winn (Penna. C.P.), 3 Pa. Distr, Rep. 8i1 : Lacy v. Winn
(Penna. C.P.), ¢ Pa. Distr, Rep, 409, In the latter case the trial judge said in his
charge : ** The defendant had no more right to drive into the bicycle there than
he would have a right to drive over another man's wagon standing there.”

18) Wugner v, New York, &c,, Co, (N.Y, Supr. Ct., 1897) 46 N.Y. Supp. u39,
where a finding of the jury that the driver of the wagon was bound to indemnify
the owner of the bicycle was held to be sufticient’y supported by evidence, that
his horse, being thus left unattended and unfastened, started forward of its own

accord and drew the wagon against the bicycle, .
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riages ejusdem generis with the carriages specified in the first. (@) So
also a statute declaring a bicycle to be a carriage, so far as regards
the obligation of the rider to observe the rule of the road, (3 Gen.
Stat. N.I,, p. 2040, sec. 570), does not make it a carriage within the
purview of a statute empowering a turnpike company to collect
tolls from “ carriages of burthen or pleasure,” where it is apparent
from another portion of the statute that the carriages meant are
those drawn by beasts. () Nor can a bicyclist be charged tolls
for the use of a road under Howard’s Mich, Stat. sec. 3582, permitting
a charge of two cents per mile for “ any vehicle or carriage drawn
by two animals,” and one cent per mile for “every vehicle or car-
riage drawn by one animal,” as well as for “every horse and rider
or led horse.” The Court “ hesitated to say” that a motor cycle
could with propriety escape tolls under this statute, but considered
“ that a distinction might be made between vehicles propelled by
man, and those depending upon animal power for propulsion, and
that this would not do violence to the Act, which had always been
construed to permit the use of highways by persons who did not
depend upon some means of conveyance besides their own power
of locomotion.” This view, it was thought, received a strong sup-
port from the fact that the bicycle had been used for nearly a
quarter ofa century, and that it was difficult to conceive of riders
submitti: g to a general practice of charging toll without a protest
which would have led to a settlement of the question in the Courts.
The distinction thus drawn between carriages propelled by human
agency and by motors would, it was believed, “ protect the road
companies from a use of their roads by substitutes for tho::
vehicles which the law contemplated should be charged for, and at
the same tiime protect the pedestrian in his increased power of
iocomotion by the aid of the wheel. (¢)

On the other hand a recent Pennsylvania decision has construed
afgeneral clause in a statute very strictiy against bicyclists, and, as
the present writer ventures to think, in a sense not easily reconcil-
able with the tenor of the statute as a whole. Tolls, it was held,
might be exacted from a bicyclist under a statute authorizing the
cullection of tolls from the drivers of certain specified vehicles “ or
&) Williams v. Ellis (1980) 5 Q.B.D. 175.

(&) Glotcester, &e., Co. v. Leppes (N.]. 1898} yo Atl. Rep. 681.
(¢} idurfin v. Detroit, &c,, Co. (Mich,, 1897) 38 L.R.A, 198; 71 N.W. 1108,
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other carriage of burthen of pleasure” Counsel for the bicyclist
argued that the effect of these words, though they were undeniably
comprehensive enough to include bicycles, was cut down by a
subsequent clause which declared that the basis of the computation
of the amounts payable as tolls was to be “the number of wheels
and horses drawing the same.” The Court, however, considered
that the designation of this special method of computation did not
nevative the power expressly given to collect the tolls from
persens travelling by carriage, but merely introduced a limitation
ou that power, in such a sense that the amount demanded must be
a rcasonable one, not, in any event, exceeding the sums specified
for the animals and vchicles actually enumerated. (4)

12, Cycles as & subjeet of taxation . y munielpalities—T he decisions
relating to the validity of taxes imposed by municipalities upon
bicycles are difficult, if not impossible, to reconcile, but as it would
appear that no court of review has yet had an opportunity of
eapressing its opinion upon the subject, it will be sufficient for our
present purposes if we note the suustance of the rulings which
have appeared in the reports. These rulings are all those of
American judges, the question, so far as we have been able to
ascertain, not having been raised at all in England or Canada,

Ira recent Maryland nisi prius case, it was held that the cormmissioners
of a town were not authorized to pass an ordinance imposing a license tax
ot one dollar upon bicycles, the judge taking the position that, while the
commissioners could undoubtedly regulate the use of bicycles in any reason-
able manner, the ordinance in question was unreasonable, the reverse of
heneficial to the town, and inconsistent with the policy of the State, which
was that the residents of a town and all strangers who might happen to pass
through it should enjoy the right of free passage over its streets, whether on
fout or in private vehicles. (@)

Under a constitutional provision that taxes shall be uniform on the same
tloss of subjects, a license tax imposed on bicycles alone is not invalid, as
discriminating between bicycies and other vehicles, ()

Nor is a sicense tax of one dollar per year, imposed by a borough upon
each bicycle owned by a resident, invalid because limited to resident
owners (<}

(d) Geiger v. Pevkiomen Tphe, Rd. Co. (1895} 167 Pa. 582; 28 L.R.A. 458,
() See Am. and Eng. Encycl. of Law, vol. 4, p. 31,
(8) Green v, Erie (Penna, C.P.) 6 Pa. Dist. Rep. 697.
(er Green v. Erie (Penna, C.P.) 6 Pa. 'l .1, Rep. 697,
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On the other hand a municipal ordinance requiring every owner of g
bicycle resident in the city to pay an aanual sum of one dollar, and he
furnished with a tag placed upon-the upright underneath the handlebar, is
not a proper excréise of the police power, and is illegal as a revenue
measure, where there are about 7,000 resident bicycle owners in the city,
and the streets are used by many non-résident bicyclists, and the cost of
he tags is less than four cents apiece. (4)

An Illinois Court has granted an injunction to restrain the enforcement
-of an ordinance requiring the payment of a license fee, and the procuring
of a license for all vehicles and bicycles in public and private use. (¢)

13. Cycles as & subjs 3t of contracts of sale or lease—One who sells
a bicycle on the instalment plan, retaining the title to it until the
purchase price is paid, and takes it back for repairs while somc
instalments remain unpaid, loses his lien for such repairs when it
is returned, and if he subsequently obtains possession of the wheel
against the will of the purchaser, he has no right to hold it until
he is paid the price of the reépairs in addition to the balance of the
purchase price. (@) The special rights which the vendor acquires
under such a contract of sale, as a result of a default in one of the
piyments, are not waived by an offer of the vendor's agent to
return a portion of the bicycle which has been placed in his hands
for repairs, if the vendee will pay the defaulted instalment and the
“one next due.  Such an offer is merely the tender of a new agree-

(@) Densmore v, Erie (Penna. C. P.} 7 Pa. Dist, Rep. 355.

{¢} Codlins v. Chicagu, Chicago Legal News, 1897, p. 426, The grounds upon
which the very lengthy and elaborate judgment of the Court was based were in
brief as follows : (1) That, as the City of Chicago was only empowered by its
charter to license certain specified ovcupations, the principle, expressio unius ost
exclusio alterius, negatived the existence of this power as regards anyone who
was not pursuing one of these occupations ; {2) that the validity of the ordinance
could not be sustained under the power conferred in the charter to regulate the
use of the streets, for the question to be decided was not one of the power of the
city to exact a license fee from persons using the strects for business purposes :
{3) that the exercise of the power claimed could not be sustained under the article
of the generil Act relating to the incorporation of cities, which allowed the laying
of special assessments for street improvements; (3) that the ordinance, on its
face, was clearly an altempt to raise a shecial tfund for the improvement of the
streets, and a license fee exacted for a general or special revenue purpose was voil
ay an exercise of the licensing power (5 that the license fee was essentially i
tax on specific articles of personal property, which were conceded to have been
already assessed for general taxation at their value, and that a second taxation of
such property by declaring that it should not be used until it paid another tax
levied, as in the ordinance, without regard to values, was open to the two-fuld
constitutional objection of baing double taxation and of violating the principle of

-equelity and uniformity,

{a) Rlock v, Dowd (18g7) 120 N.C. goa
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ment based upon a frest -onsideration, and the consequences of
the default are left unaffecced. (4)

Where a bicycle is rented to an expertswheelman with a -
thorough knowledge of bicycles for a certain number of months at
«u much per month, and is to become the property of the lessee
upen the payment of a specified number of these sums, the doctrine
of caveat emptor applies, in the absence of an express warranty,
whicther the transaction be regarded as a lease or as a conditional
sale.  Hence the purchaser, if he discovers it to be defective after
using it for a portion of the five mor.ths, cannot rely on this defect
a= u defence to an action by the vendor fo: the residue of purchase
price, ot as a basis for a counter-claim for return of the rent already

il ()

14, The cycle as a subjeet of carriage—The general obligations
of a carrier to forward goods with reasonable promptitude are
iilustrated, in respect to bicycles, by the recgnt New York decision,
that a contract, by which a carrier agrees to deliver in the month
of June, at a point in New Brunswick, a bicycle which the shipper,
a resident in New York, intends to use during his vacation, is not
complied with by an offer to forward it to him two months after
the specified date.  The carrier is liabfle, as for conversion, at any
time before he actually tenders the bicycle to the shipper, the
measure of damages being the cost price, where it is shewn to have
been purchased just before delivery to the carrier and to have
never been used. (¢) To wheelmen, however, the most intetesting
aspect of a carrier’s duties is that which involves the question
whether they are entitled to have their bicycles transported on the
same terms as the ordinary baggage of a passenger. Before the
Courts hac! an oprortunity of handling this question, two writers
i legal periodicals discussed it upon general principles, and offered
some plausible reasons why it should be answered in a sense
favourable to the bicyclist. (See 12 Harvard L. Rev. 119; 43
Centr. 1.]. 363). Some legislation has also been enacted, embody-

\&) Eguitabie, &e., Co, v, Stern (N.Y. Supr. Ct., 1896) 38 N.Y. Supp. 774.

(e} Smadback v, Wolfe (N.Y. Supr. Ct., 1897} 46 N.Y. Supp. 968, The lessee
of # bicycle is entitled to recover damages from the lessor upon proof of aver-
menty t?\at it collapsed, while in ordinary use, by reason of defective materials or
rulty construction, althou: 4 he also allegoes and fails to prove that he received a
wirranty from the lessor.  The rvsronsibility being fixed by proof of the former
averments, evidence in support of the warranty becomes unnecessary and imma-

teviale - Moriarty v. Porter (New York City Ct., 1898) 49 N.Y. Supp. 1107,
{a) Miichell v, Weir (1897) 19 App, Div, 183,
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ing this view, and doubtless the controversy will ultimately e
terminated everywhere by the same means. (4)

Meantime it must be admitted that the weight of such judicial
authority as we have at present is decidedly against the view that
a. bicycle falls into the-cutegory of baggage.

In a case in an E.azhish County Court the judge ruled that a
bicycle could not be treated as ordinary passenger’s luggage, but
his reasons are not reported. (¢)

In 1897 at one of the london Police Courts a magistrate held
that a bicycle is not luggage which a cabman is bound to carry
free. ()

The same conclusion was arrived at last year in a nisi prius
case in which it was necessary to determine the meaning of the
expression “ordinary lugyage” in a Railway Act limiting the amount
which a passenger might take free of charge. {¢)

Counsel for plaintiff argued that the bicycle was as much for a man’s
personal use as his walking-stick or umbrella, that the expression ‘fordi-
nary luggage ¥ was not limited to clothes, but would clearly cover, for
example, such articles as roller skates, between which and a bicycle there
was no essential distinction, and that the arguments based on the fact of
the large space occupied by a wheel was equally applicable to things which
were unquestionably luggagg such as a lady's trunk. Counsel for
defendant, on the other hand, laid stress upon the fact that the statute, us
it only mentioned limits of weight and not of size, could not mean that pas-
sengers could take anything of any size. He put the case of boating men,
demanding that their skiffs should be carried as luggage. Channell, J., in
delivering judgment said : .

‘1 am clearly of opinion that a bicycle cannot be considered as ordi
nary baggage within the meaning of the statute. . . . . I think there
are certain requirements which articles must meet in order that they may
be ordinary luggage. Yirst, they must be for the personal use of the
passenger ; secondly, they must be for use in connection with the journey,
i.e., must be something habitually taken by a person when travelling for
his own use, not necessarily during the actual journey, but for use while he

{4) For example, by the N.Y, Laws of 1896, ¢. 333 P 273 bivscles are
declared to be baggage, and the passenger is not required to cover them,

(¢) Great Western R, Co. v. Edwards, noticed in the Solicitor's Journal, Nov
7, 1896, by a writer who doubts the correctness of the ruling next referredto re
garding the obligations of cabmen, for the reason that the Act preseribing their

duties contains no words justifying the inference that the load which they are
obliged to carry free must consist of ** ordinary luggage.”

() See Law Journal (Eng.). Oct. g, p 484.
{e) Britien v. Great Northern R. Co. (Nov, 1898) 1§ Times L.R. 71 [an action
to recover back a sum paid for the bicycle under protest],
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isaway from home. . . . . It is not necessary to say that the ex-
pression ‘ordinary luggage’ includes everything which is taken by the
passenger for his personal use. 1 think that in the word ‘luggage’ is in-,
volved the idea of a package or something of that sort. A bicycle requires
special care, and is not packed in that way, and I think that a thing taken
loose lik= a-bicycle is subject to rather-different considerations. I do not
think that a passenger could require a gun apart from the case to be taken
as ordinary luggege, although, if packed up, it might be ordinary luggage.
The things must be those kind of things usually treated as luggage in
addition to being for personal use. . . . Inone sense I do not think
that the date of the Act of Parliament is very material. The habits of
people alter,  But when it is considered that a bicycle is an article of a
totally different character from any of those which could have been in-
cluded in the expression ‘ordinary luggage' at the date of the passing of
the Act, it becomes clear that it is excluded.”

Similarly, in an American case, it has been held that a bicycle
of thirty pounds in weight was not ordinary baggage within the
meaning of a statute requiring railway companies to carry such
baggage free up to the weight of une hundred pounds, and that a
rule of the defendants fixing a special charge for bicycles was
therefore valid. ()

'The Court took the ground that the mere circumstance of a bicycle’s
being useful and convenient at the end of the journey (g) was not of itself
a differentiating factor sufficiently precise for the purpose of determining
whe her a vehicle of this description was or was not baggage. The accep-
tance of this test, it was said, would involve the result that light buggy
within the statutory limit of weight, would often fall into the category of
baggage. To the argument that the lesser size of the bicycle might fairly
be allowed to distinguish it from other vehicles, it was deemed a sufficient
answer to say that, owing to its delicate construction, exceptional care and
skill were demanded in handling it, as well as ample space to preserve it
from injury by contact with other articles. The Court also thought that,
as to the case before it, in which the bicycle had been presented for trans-
portation without any boxing, anoiher special consideration was applicable,
viz. that the law djd not recognize as baggage the things contained, as
discerpted from the receptacle which contained them, and did not cast any
duty on a carrier to receive personal baggage until it had been placed in a
position of reasonable security for handling and transportation. Much
stress was also laid on the fact that many bills had been introduced in the
legislatures of the various States requiring the carriers to transport bicycles
as ordinary haggage.

() State v, Missouri Pac, R. Co, {1897) 71 Mo, App. 385.

(&) See the well-known opinion of Cockburn, .., in Macrow v, Groat West-
ern R Co, 6 QLB 612,
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15. The cycle as a subjeet of insurance—A person who is injured
while riding in a bicycle race cannot be said, as a matter of law, to
be disabled from recovering under a policy of accident insurance
which provides that it “shall not extend to or cover . ... injury
resulting from . . . . voluntary over-exertion, either voluntary or
unnecessary exposure to danger, or to obvious risk of injury.” (a)

In « Scotch case, briefly referred to in the Law Times, July 11,
1806, p. 252, the payment of a policy of insurance upon the life of
a hicyclist who was killed while riding, was successfully resisted,
the trial judge holding the terms “passenger train, passenger
steawner, omnibus, tramcar, dog-cart, waggonette, coach, carriage
or other passenger vehicle ” did not cover a bicycle any more than
a pair of skates.

A corporation which is chartered “for the purpose of the accumu-
lation of a fund by assessments for the protection of its members
from loss by reason of injury to or the losing of bicycles,” and
which does not agree to pay money for any loss, but merely to
clean and repair the wheels, and replace them, if lost or stolen, is
not an insurance company. Hence the fact that it was not
chartered under the provisions of a statute under which alone the

business of insurance can lawfully be carried on is not a ground for
forfeiting its charter. (&)

16. When a bieyele is a necessary for a minor—A judge sitting
both as court and jury may properly find that a racing bicycle
worth £12 10 0. is a necessary for the infant apprentice of a
scientific instrument maker, earning 21s. a week and boarding
with his parents, where it is in evidence that the use of bicycles by
persons in his position was common in the neighbourhood. (a)

(a) KReefle v, Nat, Acc, Soc. (1896) 4 App. Div, (N.Y.) 392, Non-suit held to
have been properly denied.

{6) Comm. v. Provident, &c., Ass'n (1897) 178 Pa. 636. The Court retied both
upon the general consideration that the prevailing feature of insurance policies,
as they exist in practice, is that, for a certain specified premium, the insurer
undertakes to pay a certain sum on the happening of a definite event, and on the
particular consideration that this was the aspect of insurance which was empha-
sized in the Insurance Statute of Pennsylvania, It was regarded as manifest that,
in view of the terms of this legislation, an association which did not specify any
- aount in its policy could not successfully ask for a charter thereunder, the
avgeessary consequence being that the defendant was not obliged to have a
charter which it could not obtain.

(&) The Clyde Cycle Co. v, Hasgreaves (1898) 78 L. T, Rep, 296,
C. B. LaBarT,
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REPORTS AND NOTES OF CASES

PDominion of Canada. .
SUPREME COURT OF CANADA.

———

Que. EasTerN TownNsHirs BANK v. Swan. [Nov. 21, 1898.
Appeal—Question of practice— Hearing— Peremplory order— Notice,

Where a grave injustice has been inflicted upon a party to a suit the
Supreme Court of Canada will interfere for the purpose of granting appro-
priate relief, although the question involved upon the appeal may be one of
local practice only,  Zambe v. Armstrong, 27 Can. 8.C.R., 390, followed.

Under a local practice prevailing in the Superior Court in the District
of Montreal, the plaintiff obtained an order from a judge fixing a day
peremptorilv for the adduction of evidence and hearing on the merits of a
case by precedence over other cases previously inscribed on the roll, and
without notice to the defendants. The defendants did not appear, and
judgment by default was entered in favour of the plaintiffs,

Held, reversing the decision of both Courts below, that the order was
improperly made for want of notice to the adverse party, as required by the
Rules of Practice of the Superior Court, and that the defendants were
entitled to have the judgment revoked and set asi.'e upon a requete civile.

Atwater, Q.C., and Duclos (Brown, Q.C., with them), for appellants.
Brossean, for respondents.

N. B.] [Nov. 21, 1898.
EMpPLOYERS' Liabinity AssURANCE CORPORATION 7. TAYLOR.
Accident asurance— Condition in policy— Notice— Cong. ‘fon precedent,

A policy of insurance against accidents contained the following con-
dition: ‘“In the event of any accident within the meaning of this policy
happening to the insured, written notice containing full name and address
of the insured, with full particulars of the accident, shall be given within
thirty days of its occurrence to the manager for the United States at Boston,
Mass., or the agent of the Corporation whose name is endorsed hereon.”
The insured having died from an accident, his widow, as beneficiary,
brought an action on the policy, to which the company pleaded want of
notice under the above condition. The plaintiff demurred to this plea, and
her demurrer was allowed by the Supreme Court of New Brunswick. On
appeal to the Supreme Court of Canada,

Held, reversing the judgment appealed from, GwynNE, J., dissenting,
that the giving of the notice was a condition precedent to a right of action
on the policy, and that the demurrer to the plea must be overruled.

Owen Ritchie, forappellant.  Pugsiey, Q.C., and Blair, for respondent.
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Ont.] McCuaic 7. BARBER. [Nov. 21, 18¢8,

Morigage—Assignment of equity — Covenant of indemnily— Assignment of
covenani—Right of morigagee on covenant in morigage.

C. executed a mortgage on his lands in favour of B. with the usua]
covenant for payment. He afterwards sold the equity of redemption to D,
who covenanted to pay off the mortgage and indemnify C. against all costs
and damages in connection therewith. This covenant of D, was assigned
tothe mortgagee. D. then sold the lands, subject to the mortgage, in three
parcels, each of the purchasers assuming payment of his proportion of the
mortgage debt, and he assigned the three respective covenants to the mort.
gagee, who agreed not to make any claim for the said mortgage money
against D. until he had exhausted his remedies against the said three
purchasers and against the lands. The mortgagee having brought an
action against C. on his covenant in the mortgage,

Held, reversing the judgment of the Court of Appeal (24 Ont. App. R.
492), thatthe mortgagee, being the sole owner of the covenant of D., which
the mortgagor assigned to him as collateral security, had so dealt with it as
to divest herself of power to restore it to the mortgagor unimpaired, and the
extent to which it was impaired could only be determined by exhaustion of
the remedies provided for in the agreement between the mortgagee and D).
The mortgagee, therefore, had no present right of action on the covenant
in the mortgage.

Aylesworth, Q.C., for appellant. W, H. /rving, for respondent.

Que.] ROBERTS . Hawkins, [Dec. 14, 1898.
Negligeace— Trespasser— Dangerous way— Warning— Imprudence.

A cow-boy aboard a ship on the eve of departure from the Port of
Montreal was injured by the falling of a derrick then in use which had
been insecurely fastened. He was not at the time engaged in the per
formance of any duty, and, although he had been warned to “stand from
under,” he bad not moved away from the dangerous position he was
occupying.

Held, reversing the decisions of both Courts below, that the boy's
imprudence was not merely contributory negligence, but constituted the
principal and immediate cause of the accident, and that, under the cir-
cumstances, neither the master nor the owners of the ship could be held
responsible for damages on account of the injuries he received.

Macmaster,Q.C.,and Peess Davidson, for appellants.  Gegffrion, Q. C.,
and /. M. Ferguson, for respondents.
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Province of Ontario.

—tes

COURT OF APPEAL.

From Rose, J.] [Jan. 24.
Goup MEpaL FurNiTURE COMPANY 7. LUMBERS,

Landlord and tenant— Notice to guit—* Disposing” of premises— Covenant
Jor guiet enfoyment.

A lease provided that in the event of the lessor “*disposing” of the
building the lessees should give up possession on certair: notice; and soon
after the lease was made notice was given by the lessor in assumed com-
pliance with this proviso, and possession was given up by the lessees by
consent but under protest before the expiration of the time limited by the
notice. ‘The alleged *“disposal” of the building consisted of the making
of an agreement by the lessor with a person who was to have the super-
intendence of the building, to obtain tenants for the lessor, and to collect
rents, with the right to take a sublease himself in certain events with an
option to purchase :—-

Held, per BurtoNn, C.J.O., and Moss, J.A., That this was not a dis-
posal of the building within the meaning of the proviso, and that thelessor
was liable in damages, he having misled the lessee to the latter's prejudice
in reference to a fact within his own knowledge and in reference to which
there was a legal obligation upon him to state the truth.

Per OsLER, J.A.. That (on the evidence) the plaintiffs were not
deceived or misled b, wie notice and were not entitled to damages.

Per MAcCLENNAN, J.A., That there was a disposal of the building
within the meaning of the proviso, but that even if there was not tt ‘re was
no right of action in the nature of an action of deceit, the notice having
been given in good faith ; and no right of action for breach of the covenant
for quiet enjoyment, the notice, if bad, not affecting the lessee’s rights.

In the result the judgment of Rosg, J., 34 C.L.J. go; 29 O.R. 75, was
attirmed.

Watson, Q.C., and Smoke for the appellant., §. A. Blake, Q.C., and
£ C. Cooke for the respondents.

From Divisional Court. ] © [Jan. 24.
CastoN 2. CoNsOLIDATED PLATE GLass CoMpany,
Master and sevvant—Hired waggon— Negligence of driver—New trial —
Adding parties.
When a man is the general servant of one person and at the same time
the servant of another person in relation to a particular matter, the question




166 Canada Law [ournal.

of which of these two persons is liable for his negligence must be decided
by ascertaining which of them was exercising control over him at the time
of the negligent act or omission, and if, in an action for damages against
the alleged master, there is any evidence of exercise of control the case
must go to the jury. In this case, where the defendants had- hired from
another company a horse and waggon and driver at a certain rate per day,
it was held by the majority of the Court that there was some evidence from
which exercise of control might be inferred.

Judgment of a Divisional Court affirmed, Burton, C.J.O., and
MacLENNAN, J.A., dissenting.

A Divisional Court in ordering a new trial in an action for damages
against the alleged master on the plaintifi's application may properly add
as a party defendant a person against whom relief is then for the first time
claimed in the alternative.

Judgment of a Divisional Court affirmed.

Ritchie, Q.C., for the appellants the Consolidated Plate Glass Co.
Shepley, Q.C., for the appellants the Cobban Manufacturing Co. M-
Cullough and Lobs for the respondent.

From Rose, J.] ATTORNEYV-GENERAL 2. CAMERON. [Jan. 24.
Revenue—Succession Duly Aet— Forum-——ss Vict., ¢, 6(0.), R.S.C, ¢. 2.

When the Provincial Treasurer and the parties interested do not agree
as to the syccession duty payable the question must be settled by the
tribunal appointed by the Act, namely, the Surrogate Registrar, with the
right of appeal given by the Act. The High Court has no jurisdiction to
decide the question in a stated case. The Court of Appeal refused there-
fore to entertain an appeal from the judgment of Rosm, J., 27 O.R, 380and
28 O.R. 371 '

Armour, Q.C., for appellants.  Aylesworth, Q.C., for respondent.

From Rose, J.] CockBURN 7. IMPERIAL LumsEr CoMpaNy,  [Jan. z4.

Water and water courses — 1imber — Saw logs driving Act—R.S, C.
(1887) ¢. 121—Arbitration and award.

When a person floating logs down a stream fails to break jams of such
logs, as directed by section 3 of The Saw logs driving Act, another
person whose logs are obstructed by the jam has no right of action for
damages but is limnited to the remedy given by the Act, namely, the break-
ing of the jam at the expense of the person whose logs have formed it.
When an arbitrator awards one sum in respect of matters, some of which
are within and some without his jurisdiction, the award must be set aside.

Judgment of Rosg, J., reversed,

Aylesworth, Q.C., for appeltants. A, D. Gamblegand H. L. Dunn for
respondents.
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From Divisional Court. ] Evrcik o, Burr. [Jan. 24.
Arrest—Forcigrer—Staying femporarily in Ontario.

A foreigner who contracts a debt in the country of his domicile and
then comes to this province to stay temporarily cannot be arrested here in
respect of that debt when in good faith about to leave this province to
return home. Judgment of Divisional Court reversed.

W. M. Douglas for appellant, Garrow, Q.C., for respondent.

From Divisional Court.] [Jan. 24.
LEiZERT ». TOWNSHIP OF MATILDA.
Municipal corporation— Damages— Non-repatr of Aighway— Notice of
accident. '

‘The notice in writing of the accident and the cause thereof, referred to
in the Con. Municipal Act, 1892, s. 531, s-s. 1, as amended by 57 Vict,, ¢.
so, 8. 13, O., and 59 Vict, c. 31, 5. 20, O., is not necessary when the
accident is the result of non-repair of a highway which two or more muni-
cipalities are jointly liable to keep in repair. Judgment of Divisional Court,
34 C.L.J. 87; 9 O.R, g8, affirmed, MACLENNAN, J.A., dissenting.

Adam Johnston for appellants. frwin Hilliard for respondent.

From Divl. Court.] [Jan. 24.
Forey ». TownsHIP oF EasT FLAMBOROUGH.
Municipal  corporation— Damages— Highway— Want of repair— Negl-
gence of driver.

A highway in a thickly settled district, over which there is much traffic,
15 out of repair, within the meaning of the statute, when a large stump is
allowed to stand in the highway, just at the edge of the travelled way.

Where horses are running away because of no fault of the driver, and
while he is still endeavouring to recover control of them, he sustains injury
owing to such defect in the highway, he is entitled to damages.

‘The contributory negligence of the driver of the vehicle in such a case
is not an answer to an action for injuries sustained by an occupant thereof,
who has in good faith entrusted himself to the driver's care.

Judgment of a Divisional Court, 34 C. L. J., 123; 29 O R. 139,
reversed,

Staunton, for appellants. Erans, for respondents.

From Divl. Court.] O’ConnNor 2. GEMMILL, [Jan. 24
Solicitor -~ Agreement for compensation —Champerty— Exchequer Court—
Zaxation.

An agreement by a solicitor to prosecute a claim te judgment at his
own expense in consideration of his receiving one-fourth of the smount
which should be recovered is champertous and void.
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A solicitor of the Supreme Court of Judicature for Ontario, who carries
on proceedings for a client in the Exchequer Court of Canada is subject to
the provisions of the Solicitors Act, and may be compelled to deliver a bill
of costs for taxation. '

Judgment of the Divisional Court, 34 C.L.]. 88; 29 O. R. 47, reversed
in part, OsLER, J.A., dissenting.

. A. Anglin, for appellant. Arnoidi, Q.C., for respondents.

From Falconbridge, J.) RIELLE 2. REID. [Jan. 24.
Fraudulent conveyance -- Company—-Fictitious incorporation—Blection of
remedies.

When an insolvent trader forms, in accordance with requirements of
the Ontario Companies Act, a limited liability company and conveys his
assets to it, it cannot, in an action by his creditors, be treated as his mere
alias and agent and the conveyance set aside. Salomon v. Salemon (1897)
A. C. 22, applied.

A creditor cannot take the benefit of the consideration for a convey-
ance and at the same time attack the conveyance as fraudulent, and there-
fore where creditors seized shares in a company allotted to their debtor in
consideration of the conveyance by him of his assets to the company it was
held that they could not attack the conveyance.

Judgment of FaLcoNerIDGE, ., 28 O. R. 497, reversed.

Coatsworth, for appellant, the liquidator. & £. Hodgins, for appellant,
M. Reid. 8 H Blake, Q.C., and 7. C. Thomson, for the respondents.

From Divl. Court. | MiNHINNICK . JoLLy. [Jan. 27.
Fixtures—Sale—Sererance.

An ppeal by the plaintiff from the judgment of a Divisional Court,
34 C. L. ]. 238 was argued before Burron, C. J. O., Osrrk, MACLENNAN,
Moss, and Lister, JJ.A., on the 27th of January, 18gg, and was dismissed
with costs, the Court agreeing with the judgment below.

Rodinson, Q.C, and J. £ Moore, for appellant.  Aplesworth. Q.C.,
for respondent.

From Divl. Court. | DouGLAS o, STEPHENSON. [Feb. 3.
Defamation-—- Libel—Newspaper— Faly comment,

An appeal by defendant from the judgment of a Divisional Court,
reported 29 O. R. 616, was argued hefore Burtown, C. J. O,, OsLER,
MacLEnNAaN, Moss, and Lister, JJ. A, on the 1st and and of February,
18gg, aad on the 3rd of February, 1899, was dismissed with costs, the
Court agreeing with the judgment of the majority in the Court below.

King, Q.C., for appellant.  Skepley, Q.C., for respondent.
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HIGH COURT OF JUSTICE.

Meredith, C.J., Rose and MacMahon, JJ.] [Dec. 23, 1898.
REciNA v. COLEMAN,

Criminal Law—Committal for one offence—Change of venue— Trial for
roo offences— Administering oath—- Validity of — Comment by judge on
prisoner not testifying—Canada Evidence Act, 1893, 5. 4, s-5. 2—
Recalling jury— Comment withdrawn— Prisoner’s right— New lrial.

The prisoner was committed for trial in one county upon a charge
sl perjury alleging an offence committed in that county. The venue was
ch: nged to another county, where he was tried upon an indictment with
two counts, alleging two offences arising out of the same matter, and
found guilty on both. The facts relating to both of the charges appeared
in the deposition taken by the committing magistrate.

Held, there was jurisdiction to try for both offences in the county to
which the venue had been changed.

On the occasion when the perjury was alleged to have been committed
the oath was administered to prisoner in open. Court by the Clerk of the
County Court sitting in General Sessions of the Peace for and at the verbal
request of the Clerk of the Peace.

Held, that the witness was properly sworn.

At the trial, the prisoner did not testify on his own behalf, and the trial
judge in his charge to the jury, contrary to the provisions of the Canada
Fvidence Act, s 4, §-s. 2, commented upon that fact, although when his
attention was drawn to it he recalled the jury and withdrew his comment.

Held, that the prisoner had a right to have his case submitted to the
jury without comment, and being deprived of that right, there was a sub-
stantial wrong done to him, which could not be undone by calling back the
jury and withdrawing the comment, and a new trial was ordered.

Cartwright, Q.C., Deputy Attorney General, for the Crown.

£ F.B. Johnston, Q.C., for the prisoner.

Falconbridge, J., Street, J.| {Dec. 29, 18¢8.
Trust Corporation or Oxvario . City oF Toron1to.
Money paid under mistake of fuact— Payment of taxes— Recovery back—
Action,

'he plaintiffs having been appointed in 1896 new trustees of a marriage
settlement, received from the agent of the former trustee, now deceased, a
list of lands belonging to the estate, and certain notices of assessment of
taxes upon them.  Finding such a notice in regard to one of the lots of
land for taxes for 1899, they paid these taxes to the collector in August
180h.  As a fact the land had been sold for taxes accrued prior to 1896, in
the previous March, which the plaintifis first became aware of in January
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1897. The arrears exceeded the value of the land, and the plaintiffs did
not redeem, but brought this action to recover back the money paid, as
paid under a mistake of fact.

Held, affirming the decision of Morgan, Co. J., that the action must
be dismissed, for there was never any liability on the plaintiffs to make the
payment in question ; and even if there had been no arrears, and no sale
for taxes, they would not have been any the inore liable to pay ; and there-
forethe mistake was not such as entitled them to recover the money back.

Ayplesworth, Q.C., and G. Heward, for the plaintiffs. -

Fullerton, Q.C., for the defendants.

Meredith, C.J., Rose}]., MacMahon, J.] [jan. ;.
SMITH 2. ROGERS.
Company—Shares—Blank transfer— Fraud— Usage of Stock Exchange--
Bona fide holder for value— Validity.

According to the usage of the stock exchanges of Ontario a share cer-
tificate, endorsed with a transfer and power of attorney, signed by the person
named in the certificate as the owner of the shares, having a blank left for the
name of the transferee, passes from hand to hand, and is recognized as
entitling the holder to deal with the shares as owner of them, and pass the
property in them by delivery, or fill in the blank in his own name, and have
the shares so registered in the books of the company.

Held, that a bank which had received share certificates (so endorsed
by the owner dnd left with a firm of brokers) from the brokers in the ordi-
nary course of business for value and without notice of the owner’s rights,
was entitled to hold them against the owner, although the dealing with the

artificates by the brokers was as between them and the owner an unau-
thorized dealing with and fraudulent appropriation to their own use of the
owner's property.  Framce v. Clark (1884) 26 Ch. 1). 257 distinguished.

Judgment of FaLcoNBRIDGE, [., reversed.

Geo. F. Henderson, for the appeal. . dvlesworth, Q.C., contra.

Falconbridge, J., Street, J.] [Jan. 30.
In RE CENTRAL BANK or CaNaDa.

Winding up- - Balance left in hands of liguidator— Payment out to Recetver-
General ~R.8.C ¢, 129 ~R.8.C. ¢. g1--52 Viet. ¢. 32, 5. 20 (D.).

This was an appeal from the ruling of the Master in Ordinary as to
the proper definition of the monies repaid into Court by the evecutors of
the Hogahoom estate, pursuant to the order of the Court of Appeal herein
(24 A.R. 470), confirmed by the Supreme Court (28 S.C.R. 192), being the
balance in the hands of the liquidators of an insolvent bank after passing
the.r final accounts, which had been erroneously paid to the said executors,

Heid, 1. Under 52 Vict. ¢ 32, 5. 20 (D), the Court has jurisdiction to
entertain the appeal,
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2. The above judgments of the Court of Appeal, and the Supreme
Court, were conclusiue on the point that the money was the property of the:

Receiver-Géneral of Canada, under R.S.C. c. 129, 5. 41, subject to the -

liability of paying it over to the persons entitled thereto.

F. E. Hodgins, for Receiver-General. j K. Kerr, Q. C.,for creditors,
Harcourf, for liquidator.

Boyd, C., Ferguson, J.]  QUEEN 2. GUITHARD. [Feb. 2.

Liguor License A ¢t— Dominson licenses— Wholesale license—Sale in license
district to unlicensed persons—R.S. O. ¢. 245, 55. 54, 51

Motion to quash conviction. A brewing company held the Dominion
license referred 1o in s. 51, s-s. 1, of the Liquor License Act, R.8.0. c. 245,
and also a provincial wholesale license, as defined by s-s. 4 of s. 2 of that
Act, They sold, through their manager, liquor in wholesale quantities to
an unlicensed person in the district in which they had obtained their pro-
vincial wholesale license.

Held, that the sale was authori..:d under s-s. 3 of s. 51, and it was not
requisite for the cotapany to take out another wholesale license in the form
issuable under s. 34.

Haverson, for defendant.  Cartwright, Q.C., for Crown. Langion,
QQ.C., for prosecutor.

Meredith, C. J.] RE Lazigr. [Feb. 4.
Lxtradition— Private prosecutor— Authority of foreign government,

Held, that it is not necessary that it should appear on the face of
extradition proceedings under R.S.C. ¢. 142, that the informations or com-
plaints against the prisoner were laid or made by or under the authority of
the foreign government ; but the extradition judge may receive the com-
plaint of anyone who, if the alleged offence had been committed in Canada,
might have made it.

Canadian enactments and practice in this regard contracted with thouse
of the United States,

R. G. Smyth, for prisoner. /. B Curry, for the Crown,

Armour, C. J., Falconbridge, J., Street, J ) [Feb. 7
LecoaTt . BROWN.
Contract— Consideration tn part tllegal—Stifling prosecution.
Held, affirming the judgment of MacMaHON, |, 29 O.R. 530, that the
prowissory notes sued upon in this action were given on an illegal agree-
ment, of which the plaintifi must be taken to have had knowledge ; that the

whole agreement, being based upon the understanding that one of the
defendants was to be discharged from custody, was illegal and void + and
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the plaintiff could not properly litigate the right to certain other promissory
notes transferred by one of the defendants to another,

Aylesworth, Q.C., and George Kerr, for plaintill.  Wyld, for defend.
ants A. A. Brown and Baker. Fripp, for defendant W. E, Brown.

Robertson, J.] . In rRE Harrison, [Feb. &,
Moncy in Coust— Infants—Payment out—Surrogate guardian,

Meney peid into Court to the credit of infants will not be paid out to
their guardian appointed by a Surrogate Court, upon his application, as 3
matter of right ; though, in a proper case, an allowance for their mainter.
ance and education may be made to him out of such monies. more
Smith's Trusts, 18 Q.R. 329, followed ; Huggins v. Law, 14 A.R. 383, and
Hanrahan v. Hanrahan, 19 O.R. 396, distinguished.

W. Davidson, for the guardian, S Hoskin, Q.C., for the infants.

Boyd, C., Ferpuson, J.] QUEEN 7. LEVI | Feb. &,
Municipal corporations—Police commissivner—Second-hand stores and junk
shops— By-lazw prokiditing dealing with mn.. ..

Held, ‘hat R.8.0., c. 148, s. 436, which provides that * The Board of
Commissioner: of Police shall in cities license and regulate second-hand
stores and junk stores,” does not authorize a by-law to the effect that
“no keeper f a second-hand store or junk store shall receive, purchase or
exchange any goods, articles or things from any person who appears to be
under the age of eightecn years.”

Such a by-law is bad, as partial and unequal in its operation as between
¢ rent classes, and involving oppressive or gratuitous interference with the
rights of those subject to it without reasonable justification,

Du Vernet, for defendant.  Guthriz, tor prosecutor.

Boyd, C., Ferguson, J.] | Feb. &,
MacDonarp 7. Gaune.

Bille of sale and chaite! morigages—Antedated iattel mortgage— Date of
execution-— Invalidity,

Interpleader issue: Afe/d, that a chattel mortgage was not invalid
because dated March 16th, though not in fact executed until ten days
later, it having been dul, registered within five days from the date of actual
esecution,

The nomina: daie of a chattel mortgage is immaterial. [t takes effect
from and after the date and time of actual execution: nor is there any
requirement that it shall be exvcuted within so many days of the actual
sale of the goods comprised in 1t.

C. /. Helman, for defendant. Morrison, for plaintiff,
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Armout, C.J., Falconbridge, J., Street, J.]
JounsTON v, DULMAGE.

| Feb. g.

ankruptcy and insolvency — Assignee for bemefit of creditors— Costs of
wtion brought by—Remuneration and disbursements of—Liability of

creditors— Indemnity,

An assignee for the ber~4t of creditors, under the Assignments Act,
cannot charge creditors personally with the costs of an action brought by
him on behalf of the insolvent estate, unless upon a direct or implied pro-
mine of indemnity, but must look to the assets of the estate; and so, too,
with regard to his remuneration for and disbursements in winding up the

estate.

Watkem, Q.C., for plaintiff.  Aylesworti, Q.C., and Deroche, Q.C.,

for defendants.,

Rose, J.] RaNDALL 7. ATKINSON,

{Feb. 13,

Fotdence — Admissibility— Death of witness before cross-examination.

Held, upon a review of the authorities, that the depositions of the
defvndant taken on his own behalf upon a reference were admissible in
evidence, notwitstanding that he had died, pending an adjournment of
the reference, prior to cross-examination, so that the plaintiif had been

aeprived of the opportunity of cross-examining him.

Wallace Neshitt, for defendant by revivor. M. M. Douglas, tor

phntifd

Moredith, Cof., MacMahon, J1
Cuirroy o CRaWFORD,

S oo

[Feb. 20

Paviees - ddetion against executor for legocy—Lerson to whom legacy paid.

A testator gave legacies to three grandchildren, to be paid at majority
or marriage, and provided :  “In case of the death of any one of my said

arandchildren, the bequests . . . shall be divided among and go to the
3 survivor or survivors of them, share and share alike.” Al three survived
4 the testator, but two died before marriage or majority, and the executor

who died first.

pant all three legacies to the survivor. The plaintiff, the personal repre-
sentative of the grandchild who w  *he second to d-, brought this action
. apinst the executor to recover cn.-nalf of the legacy of the grandchild

f7eld, that, as a determination of the proper construction of the will

was neeessary to entitle the plaingff to succeed, it wag not an improper
ewereise of discretion to require the surviving grandchild, or his representa-
tive 1o be added as a party, so as to prevent an adjudication being had as

te s rights under the will, behind his back, and to have the question
decuted in ane action,  Cormedl v, Smith, 14 P.R. 275, referred to.

S B Gk, tor plaintiff.  Justin, for defendant.
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Rew Brunswick.
SUPREM-;COURT;

McLeod, J.] QUEENTPERRY. [Dec. 23, 1898,

Conviction—Bawdy house— Fine— Costs——Cr. Code, ss. 783 (f); 789,

The prisoner was convicted of keeping a house of ill-fame under s. 733
() of the Criminal Code, and was condemned unders. 788 to pay a fine »i
$roe.  Upona motion on the return of a writ of habeas corpus todischarye
the prisoner.

Held, following Reg. v, Cyr, 12 PR, 24, that the conviction was bad, as,
under s. 788, a fine must not be in the full sum allowed for fine and costs ;
and also that the conviction should have disclosec that there were no costs,

H. 5. Wallace, for the prisoner,

MecLeod, J.] FercusoN 7. HoURIHAN. [Dec. 30, 1848

Criminal information=-Constable's fees— Liability of informant— Title of
proceedings on review,

A constable cannot recover, in an action of debt against an informant
laying a criminal information, expenses incurred in arresting and delivering
to gaol persons charged underthe information.  Proceedings on review were
entitled *“ In a Parish Court Commissioner's Court,” and were certified hy
the ** Commissioners of the Parish of Harcourt Civii Court.,”

Held, that the improper title of the proceedings was not a ground tor
refusing a review, but rather should be construed as a want of jurisdiction
in the party trying the cause, and there re affording a ground of non-suit.

A. 4. Wilson, for th_defendant. .. 2. /. Tilley, for the plaintifl,

Province of Manitoba.

QUEEN'S BENCH,.

Full Court.] Dav 7. RUTLEDGE. [Dec. a3, 1808,
Securtty for costs—-Retainer of money paid into Court as security pending
appeal to the Supreme Court,
The plaintiff, residing out of the jurisdiction, had paid money intu
Court as security for the defendant's costs of the action; and having
succeeded at the trial, and on ap: “al to the Full Court, now applied for
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payment out notwithstanding the defendant’s appeal to the Supreme
Court of Canada.

Held, following Re Donovan, 1o P.R. 74 ; Marsh v, We&b 15 P R
64; and Homsellv. Lilley, 56 L. T.N.8. 620, that the plaintiff was entitled
to the order asked for.

Mulock, Q.C., for plaintiff. Ewart, Q.C., for defendant.

Full Coust.] BRAND 7. GREEN. [ Dec. 23, 1898,
Practice—Procedure— Foy - n insolvent corporation— Garnishment.

The plaintiffs residing in the State of Massachusetts brought this
action against an incorporated company organized under the laws of the
State of New York, and doniciled therein ; a cause of action arising wholly
outside of Manitoba, They then obtained an order attaching money
alleged to be owing by a resident of Manitoba to the defendant company to
answer the judgment to be recovered in the action, and served the order
on the garrashee.

Before the commencement of the action an order had been made by
the proper court in the State of New York, appointing a temporary receiver
of the assets of the company, and restraining the company and its officers
from exercising its franchises or collecting its assets, and its creditors from
bringing actions against it. Subsequently, but after the service of the
attaching order the New York Court made a decree dissolving the
company and appointing a permanent receiver of its assets.

The defendant company and the receiver then obtained from the
Refuree in Chambers an order staying proceedings in the action and setting
aside the attaching order. The Referee’s order was affirmed on appeal by
Bu~. I On appeal to the Full Court,

HHeld, 1. If, as was claimed, the company was absolutely defunct, so that
the action could not be carried to judgment, then it could not make any
application, and the receiver had no locus standi to be heard on that
ground.

2. Proceedings in bankruptcy, and even a discharge under the
insolvency laws of one state or country, are not necessarily a bar to an
action hy a resident of another state or country who has not voluntarily
macde himself & party to the insolvency proceedings, and if they are a bar
they should be pleaded.

‘That the question whether any judgment obtained could be
collected here out of the attached money is one which should be deter-
mined in some mote formal proceeding than a chamber application to set
asule the attaching order,

Appeal allowed, and order in chambers disc harge‘ with costs.

Derdue, for plaintiffs.  Haggart, Q.C., for defendant,
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Depositions, admissibilly of —Evidence—Criminal Code, ss. 590 and 647,

The principal evidence on which the prisoner was convicted was that
contained in two depositions of a witness who had died before the trial.

One of the depositions objected to contained the evidence of th.e
witness written down on a separate sheet of paper headed “ Martha Louisa
Walker, sworn, saith,” and on several successive sheets with the signatures
“ K. Campbell, P.M." and “Louisa Walker” at the end. These shee's
were attached to three others the first of which had the heading ** Canads.
Province of Manitoba, Western Judicial District,” and then continu!.
“'The depositions of Matthew Hamilion, etc., and others taken on the 251
day of March, etc., at Brandon, etc., before the undersigned one of H1.r
Majesty's justices of the Peace for the said province, in the presence and
hearing of Alexander Hamilton who stands charged, etc.” Thedepositio: «
of Matthew Hamilton and Florentine Hamilton appeared on these throo
sheets which concluded with the statement, * Prisoner is remanded unt:
Tuesday, March 29th at 10.30. March a5th, 1898, K. Camphell.”

Held, that the deposition in question did not purport to have buen
taken before a justice of the peace or to be signed by a justice of the peace
and so was not admissible under section 687 of the Criminal Code.

Semble. If it had been proved that section 590 of the Code had been
complied with, by reading over the deposition to the witness by the latter.
and the magistrate signing it, all three, magistrate, witness and accused.
being present together, and that the evidence had been given in the prese e
of the accused, and that the latter had had an opportunity of cross-examinina
the witness, the deposition would have been admissible independently of «
687, but it was not shewn that all three were present when the witness i
magistrate signed, nor was it clearly shewn that the particular deposition
had been read over to the witness.

The other deposition was objected to herause the witness was descrilil
in the headingas ** Martha Louisa Walker,” whilst the signature was ** Louisa
Walker,” and hecause the signature “ K. Campbell ” had not the letters
L P or ¥ DMLY after it )

Held, that the document sufficiently purported to be signed by the
justice before whom the deposition purported to have heen taken, and wi-
therefore admissible under section 687 of the Code.

In the result, as the jury might have been influenced by the evidens ¢
how held inadmissible, the conviction was set aside and a new trial order:!

Derdue, for the Crown.  Howell, Q.C., for the prisoner.




