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AS THEY EXISTED UNDER THE NATIVES, AS THEY WERE CHANGEiJ UNDER: TIE. .

FRENCH KINGS, AND AS THEY WERB MODIFIED AND ALTERED UNDER

° THE bOMINATION OF ENGLAND.

The general prmczples of the Custom of Paris, aslaid down by the- most emmenG
authors, with the Text, and a literal translatmn of the Text. I s 4

The Imperial and other Statutes, changing the J'unsprudence in either of the
Provinces of Canada at large. '

PREFACED

By an historical sketch of the origin and rise of religious and pohtncal msutu-” .
tions, amongst the principal nations of the world, from the remotest periods to the
present time ; or'the origin, rise, and successive changes of the constitutional laws .
of France; of' the common, canon, and statute laws of England, so far as they
operate on the jurisprudence of Canada, and of the general government, religious;
military, civiland criminal, laws of the natives, particularly of the Huron and
Iroquois Indians,.at the time the interior of the couniry was discovered by Cars
tier : supported by authorities.

‘Compiled with the view of assisting Law Students, in dxrectmg them in the -
course of their stodies.
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INTRODUCTION.

" SECTION L—Stupy oF THE Law.—II. Criminal Law. III Jurors. IV. Justices.
" ofthe Peace. V. Judges. VI. Members of the National Councils. VII, Profes-
sion of the Law. VIII. Advocates. IX. Plan of Studies.
 SECTION II.—GeNEraL Derixrtrons.—I. Of the Law. II. Customs. 1II. Statutes,
Capitularies, Ordinances, Edicts, and Arrets. 1V, Division of Statutes. V. Per-
sonal Statutes. VL. Real Statutes. VII. Universal Statutes, VIII. Special
Statutes. IX. Jurisprudence. X. Justice. XI. Division of Law. XII. Law of
Nature.<XIII. Law of Nations, in time of War, in time of Peace. XIV. Several
. Rules of the Law of Nations. ' XV. Public Law. XVI. Civil Law. - XVII. Gene-
- ral Rules of the Roman Law, to make and expound Written Laws. XVII. General

Rules 1o be observed in the construction and in expounding Statules in the English

Constitution. XIX. Summary of the British Constitution. XX. Summary of the
Constitution of Scotlami.

. I.—Study of the Law. .

Tm:nn are books, mstructwe and easy to be understood, written upon all sclences,
- even upon some that are useless. ' There are none in Canada which present in a
familiar manner to its inhabitants the rules they are to follow in the application of

the laws under which they live, ‘and what they are to do in the intercourse they

have with their debtors, their creditors, their nexglxbours, and how they ought to
act when unjust demands, or insidious accusations, are made against ihem. Their
ignorance in these matters compels them to commit their dearest interests into in,

different, mercenary, and sometimes deceitful hands, and to see by the eyes of oﬂxers,

things that they ought to see with their own. Although a blind man may have n%y:‘éﬂ' .

to fear from the one who leads him, it is natural to suppose that he would
'some advantage, at least some satisfaction, i in seeing some of his road by hi~”

y § g C'rzmmal Low.

With regard, in pamcular, to the criminal law, a knowledge °:ghtness of heart,
importance to every one ; for no rank or elevation in life, ng °n to conclude that
" no circumspection of conduct, no prudence, should 1egg~ dsscov ering what is the
he may not, at some time or other, be deeply mtereste
criminal jurisprudence of his country. .
The thorough comprehensuon of the laws, in.~”

inderstanding of
too laborious a task for any one but a law ﬁg -y P"Ofessm':le S;gl :: :10 " aga1gnst
the leading principles is absolutely nec-*" . 3": o o:nmmm acts of injustice
gross and notorious impositions, and ¥ be protected from ¢ g

in the decxsxons he is in the c~dmon course . of life by law compelled to glve (1)
’ I11.—Jurors.

sof the utmost

" Almost every marS hable 1o be ¢
the i m]unes, t:y w,xgh the accusatlons, and sometimes to dxsposo of the h:ves of hxo

T34 R

CE R R,

(l) Blwtonc 's Study of the ,,a.w, pa;g» 7,28, 2 .o,
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-<neir minute dxs.mctlons, is perhaps .

alled upon to establish the rights, to estimate
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4« INTRODUCTION.

_ fellow subjects, whilst serving ﬁpon juries. In this situation he must decide, and
that upon his oath, questions of nice importance, in the solution of which some
legal skill is requisite, especially when the law and the fact are hlended together..

fortunes and lives, which, by law, are commitied to their care.
' I V.—_-Justzces qf the Peace.

‘When we consider the profound learning, and the pfactical knowledge, which

The magistrate is bound to maintain good order in his neighbourhood ; protect the

vexatious prosecutlons, whxch are so common ; {0 point out to jurors the course
they are to follow ‘in their investigations of points of law, -and points of fact.—

only the best, but also” the. most learned ;(1) “else when he has mistaken his
authority, through passion, through ignorance, or absurdity, he must become an

countable for his cpnduct\(fz)

I

"‘V'—Jmlges. '
. Should a Judve, in the most subordinate Junsdxonon, be deficient in the know-
Mhose who were instrumental in his appointment.. But how much more serious

‘Qd(aﬁ'ectmg is the case of a superior judge, if, without any skill in the laws, he
ldly venture to decide a quesuon, upon whxch the welfare and subsxatence

ture, an injury. Wxthout possxbxhty of redress. (3)

: B 2 1.—Members qf the National’ Counczls.
- Most men, at some 3

their country. in its n 3?
v a councu]s, those who are ambitious of receiving so
“high a trust, would also do ¥
“\to remember its nature and importance. The
constitution has profusely besto
- members, freedom of speech “eptection, privileges, and- honours upon their
4 Speech, exempn m arrest, protection of domestics, mode -

of address ; all is combined to make the
ht to be—the most
honourable and the most learned men of th:?;a:::::eﬁg (‘:;g Thoeyeare notThus

dxsungmshed from the rest of their fellow subjec: xﬁnere]y by favour, and so that

£

they may privilege their personsor domestics, that the)'qay enlist under party ban- -
ners, that they may grant or wnhhold supphes, but upo.. consnderatloﬂs far more -

g) gfe lil‘agna Cgarta, cb 22, . ‘ =
) Blackstone’s Commentaries, vol. 1 of th St dy of
v (.3 Blackstone’s Study of the Liw, vol. 1, p:ge 11, §°9_“‘ﬁ Law, page 8; § o
il ilnfm.seeBrmsh Commqtlo ., - -

" The incapacity of jurors to do this, unavoidably throws more power into the hands -
of the judges than the- constitution intended, and thus allow others to dlspose of

. fhe magistrate, in conscience and decency, ought 1o possess, we cannot help being -
“surprised to sée with what facility the commissions of the peace are filled up.—

peaceable and industrious ; heal petty dxssenslons, which is so desirable ; prevent
How will he perform his task? Should he.not be like other. justiciaries, not ‘

object of contemp\t\for his inferiors, and of censure for those to whom he is ac- -

ledge of the law, it would reflect infinite contempt upon himself, and disgrace upon

or other of their lives, are ambitious of representmnr :

3
I !:!:.,

S :




STUDY OF THE LAW. - | 5

-

mtereslmg They are the guardnans of the constitution ; the makers, repealers,
and interpreters of the laws delegatéd to watch, to check, and to avert every dan-
. gerous innovation ; to propose, 1o adopt, and to cherish every solid and well-weighed
improvement ; bound by every tie of nature, of honour, and of religion, to transmit
that constitution and those laws to their posterity, amended if possible, at least
without any derogation. And how unbecoming must it appear in a member of the

leglslature, to vote for a new law, who is utterly ignorant of the old. What kind
of interpretation can he be enabled to give, whois a stranger to the text upon which

he comments? Indeed it is perfectly amazing that there is no other state in life,
no other occupanon, art or.science, in which some method of instruction is not

looked upon as requisite, except only the science of legislation, the noblest, but the

most dxﬂicult of any.(1) -~ .
' VII.—Profession of the Law.

Many aspire to the. honour of becoming the guides and advisers of thezr fellow :
citizens in their difficulties, but apparently few do reflect that, even with the most

upright views, they will expose themselves to become the instruments of  fraud,
should they not acquire a profound knowledge of the laws of their country, and
sufficient skill to interpret and apply them, and that it 1equ1res the: studxes of thelr
whole life to attain these objects.(2) :

The laws of every nation are more or less mixed with the laws of n:mons that
have passed away, but-none more than the laws of Canada, which have for their
basis the jurisprudence of France and England. The laws of France being com-
posed of the laws and customs of - Celtic and other Asiatic tribes, of the Romans,
«of Germanic hordes, and of the Franks.(3) Those of England, of the customs
" and laws of the Britons, of the Romans, of .the Saxons, of the Danes, and of the
Normans.(4) :

In the jurisprudence of both France and England as in almost every system of

jurisprudence, the Roman law holds the most dominant ,place ; it is the great source "

~ whence they have Leen derived, and they still recognize the mﬂuence of its prm—
ciples and doctrines.(5)
As to Canada, as late as 1535, it was covered by nuinerous Indxan ‘nations,

having their forms of government, their religior, and their laws. More than, pinety -

’languaoes were- counted'in the interior: some of them were mixed with Galic and

- Welsh dialects. The north was occupied by the Esquimaux, Tétes de Boule,

. Sioux, &e.; the Iroquois, Hurons, Algonquins, the borders of the Saint Lawrence.
The government of the Iroquois and Hurons was modelled on that of the Lyc:ans 3
their religion partook of the Mosaic code, of paganism, of the doctrines of Confu-
cius and of., Zoroastre; their military mode of warfare - that' of the Scythians.(6).
Of these laws and customs almost nothmo remains, but they are stull a monument
mterestmg in the hlstory of the revolutxon of empxres. , : '

(1) Blackstone’s Commentaries, vol. 1, pawes 7 and 8 § 9-and 10.
(2) Massé, Science des Notaires, prefa.ca
3) Histoire de France.
- (4) Crabb’s Preface to the History of Lhe Enghsh Law
.(5) Burges’ Commentaries on Colonigl-and Forexgn Lavws. -
’3(6) Lnﬁmu des Maeurs des Sa.uvngea Aménca-ma‘, camparéa' ux moaurs des premiers Lemps. '
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6 ~ INTRODUCTION.

The laws of Canada are’ now composea—first, of the Roman jurisprudencé,

~ when the other laws are silent; second, of the laws of the kmgdom of France,

with the practice of the court of the parliament of Paris, as they were in 1663 ;
third, of the edicts and royal ordinances of the kings of France, relative to Canada,

. recorded in the registers of the superior council of Quebec; fourth, the arrets and
- regulations of this council, together with the ordinances and judgments of the

intendants, from 1663 to the ‘conquest, 1759 ;(1) fifth, of the criminal laws of -

: England, as they existed in" 1774 ;(2) sixth, of the jurisprudence of Canadain

civil matters, except on land held in free-and common soccage, where the eivil

-laws of England rule as to .nhentance, dower, matrimonial rights and alienation’

of lands, from 1829 ;(3) seventh, of all the statutes of Great Britain relative

. to Canada, of the ordmanaes of - the governors and legislative council of the-
. province, from - 1774 to December, 1791,(4) when the province was divided;

eighth, of the statute: law of both provinees, in Upper Canada to this day, and in-

Lower Canada to 1838 ; ninth, of the ordinances-of the. special council of Lower . - |
~ .. Canada to the 10th February, 1841, the provinces being re-united.

Nor is this all, the combined mﬁuence of Christianity and comimerce, and’ the
facnhty of commumcatlons having established such free intercourse amongst al- .
most all nations of the earth, that an utter confusion of all rights would have
ensued, had not some common: pnncxples been adopted by all nations to expound
and decide upon contracts, marriages, nuptial settlements, wills, successions, foreign
guardianships, foreign administrations, foreign judgments, &c., questioned amongst

. ‘persons whose domicils are in different countries, having different and even opposite

laws ‘on the same subjects. Hence, new rules, resting on the basis of general
‘convenience and of national duty, promulgatéd by jurists, and supported by courts
of justice, have gained ground, and now command universal confidence and obe-

" . dience ;- and when the professional man is consulted on these questions, to use

the language of Daguesseau, he should answer so as to make his foreign client
believe that he is hls countryman, and that he studxed none but the Jaws ‘of his
country : -

VI I I1.—The ﬂdvocates

‘Whoever sets limits to the science of an advocate, has not a perfect idea of the’

R sublimity of his profession. To the qualifications necessary to be .acquired in th_e

other branches of legal knowledge, he must add those of the orator, and the orator

" . is not perfect if, by the continual study of the purest morals, he doth not penetrate
into the natre of the human heart. History must have given him an experience

and anticipated old age. He must exhibit the genius and the character ‘of the . '
ancient orators, and that more than their ideas and their expressions; imitation

. must have become to him a second nature; he must speak like Cicero when
 Cicero imitates Demosthenes, or like Virgil, when that poet, by a difficult but noble .

larceny, enriches hiraself* with the spoils of Homer. With these acquirements,

| . the advocaw may take pride in his profession, reﬂectmg that with the thunders of

(¢ ) Edict creahng a Supenor Council at Quebec, 1663 )
' ;(;) ll;nngpemlh,h s, 7 Goo IV o 5§3md P: 18 9.and 10-G W
tatute, 0. cl rovineial mtute an eo. IV,
P %o 1L ch, 31,1790, i
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STUDY OF THE LAW.

' cloquence, Cncelo plot(.cted kings, and that Demosthenm caused the father ot‘ Alex-.
- ander himself to tremble.(1)

The want of some assistance in the rudiments of legal knowledge was fe[t both

in France and England, as it is now here, and tules to be followed by the law
students were laid down by two of the most eminent legists of the time, Dagues-

“seau(2) and Black%tone(3), following them  the students of the ]aw in Canada will

derive great advantage.

- % You have,” says Daguesseau to his son, “ completed the ordmary course of .

your studies with success ; but greater labours must succeed, and a larger career is

opened before you. What you have done is but the first step to.studies of a supe- . -

rior order. You have learned various languages, which are the key of literature ;

. you.have been exercised to eloquence, as far as the tenderness of your Zge would

allow ; you have perfected yourself in the science of mathematics and philosophy,
so as to acquire the rectitnde of i imagination and the clearncss of ideas necessary to
separate argument from fallacy by the rules of unsophisticated logic, and to acquire
the solidity of reasoning, the order and method which are so necessary in the dis--
covery of the truth for ourselves, and to present it to others with perfect evidence.

- Happy is the one who possesses these advantages ; but he is not leamed all his

studies have only been preparatory to study the law.”

IX. Plan of Studzes.

This plan may be reduced to three principal pomts Flrst-—The study of rehgxon,
not with the view of being enabled to dispute upon it, and to dogmatise, but ag
being a study absolutely necessary to every man who has the desire of obtaining

" an enlightened faith, and to render to God that spiritual worship and homage that

a rational bemng owes to his Creator. Second—The study of history ; without which,

- the study of jurisprudence is tedious .and disheartening.(4) Third—The study of .
" law and jurisprudence. To obtain this knowledge, it is important to read some
booiss that will teach to ascend to the first principles. The treatise of Grotius De--.

religione is the tnost learned work on the subject ; from it the clearest conclusions
are drawn of the truth of the Scriptures, taken from the religion of paganism.,

~ Bossuet’s discourse on the universal history is as precious. And on the laws, Do-

mat is their equal. None have more profoundly established tlie true principles on

‘which they rest, in a’ manner more worthy of a philosopher, an historian, a jurist, .
and a Christian. From the first sources, he descends to the remotest consequen-

‘ces ; he dvvelopes them almost in a geometrical order. His work is the general

-plan of the civil society ; the most complete that has ever appeared.(5)

A"feyv words of the English Jurist v_vill complete these dnctates —(6)

(1) Bernardin de St. Plerre, Etudes de la Nature, vol. 1. Rol!m Hist. Ao, -

(2) Daguesseau, Instructions.i son Fils, 27 Septembre, 1716: ceuvres choisies, vol. 2. det
de Paris, 1776, page 1 a la 26éme.

) BIackstone, of the Study of the Law, accademical lectures delivered at Oxl‘ord 1738.

(4) See Terrasson Histoire de la Jurisprudence Romaine, first page.

.(B) Les Loiz Civiles dans leur ordre naturel, and Le Drou Public, by Domat, has been the

foundauon of Pothjer’s treatises.
(6) Blackstone of the Study of the Law.
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~If the student have enlarged hxs conceptions of nature and art, by a view ol' the

~ several branches of genuine experimental philosophy ; familiarized himself with

" historians and orators ; if he have impressed on his mind the sound maxims of the
‘law.of nature, the best and most authentic foundation of human laws, reduced to
‘a practical system in the laws of Imperial Rome ; if to the qualities of the head
- he has added those of the heart, affectionate loyalty .to the king; a great zeal for

liberty and the constitution, and well-grounded principles of religion—the student,
_ thus qualified, may enter upon the study of the law with advantage and reputation.

- But if, what is. much the custom every where, the comnmeon routine of business and
-~ the daily practice is all that he has learned, routine and practice will be all that -

he will ever know, and the least deviation of the common practical rules will be-
* wilder him, and make him lament all his life that he has begun by the wrong end
"and his clients will have, at theu' own cost, to join him.
The magnitude of the task must not deter us, for sciences are of a social ten-
dency : they flourish best in the neighbourhood of each other; nor is there any
“branch of learning but may be - helped and improved by assistance drawn from

others.(1) And besides there are in nature certain fountains of justice, whence

_all civil laws are derived but as streams ; and like as waters do take tinctures and

_ tastes from the soils throuvh which they run ; so do civil laws vary according to -
" - the regions and governments where they are planted "although they. proceed from
the same fountains.(2) To discover these fountains, and to follow their streams

in their ramifications over- the soil of Canada, is the object of this work. -

' SECTION IL—GENERAL DEFINITIONS. ~

Law, in its most general and extended sense, is the will of the Supreme Bemg 1.
jts seat in the bosom of God ; its voice the harmony of thé world. Al things in .
heaven and earth do it homage—the very least as feeling its care—the greatest -
_as .not: é:\empt from its power.(3) "{estnciéd’ to nations, it is'the result of their -

_mutual conzent ; and to commonwealths, the sole'nn declaratxon of thexr leglslanve
power.(4)

‘ Under the first Freach dynasties, the laws received various denomxna’mom TheA
. principal were called laws—as, loi gombette, loi repuaire, loi saiique ; some capi-

 tularies, or capitulaires, from the small chapters, or heads, into’ which they were
 divided ; other edicts, when they regarded civil matters, or constitutions or canons

in religious aﬁ'alrs These o aws were all made by the prince, with or without the

(1) Blackstone’s Study of the Law. *
(2) Bacon’s Digest: Advancement of Learning, vol. I page 10i.
(3) Hooker’s Ecclesiastical, Pohty

{4) Domat, Drolt le, premiers prmcxpes. ,
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GENERAL DEFINITIONS. )

assembbes of the nation. These assemblies were composed of the nobles and the

» bxshops there were no commons in those times. The free men who were present’
in these assemblies, in Ma.rch or :-May, in open fields, called champ de mars, or . -

champ de mai, were only allowed to give their advnce, and to applaud their. lords.
' o 111, Arrets.

The arrets were Judgments pronounced by the supreme severeign courts of the
“realm, from which there were no appeals. These_judgments in other courts, oc
other caases in the same courts, could only be argged as'a written reason, but not

as a motive of decision.(1)-
‘The same general definition may equally apply to the laws of England.

_Before the Norman conquest, all public acts were called laws and ordinances, if -
they related to secular matters; and constitutions and canons, if they related to’
ecclesiastical matters. They all emanated from the king; after which they were
1aid before his witan, or wise men, and nobles, for their concurrence. Wherefore .
these codes were commonly prefaced in this manner: Rex consilio, sapientum
suorum et procerum. snstituit—(the kmg ‘has decreed, by the advice of his sages’

and nobles). These laws were simple, concise, and comprehensive.(2)

In the reign of Edward IIL a distinction was made between a statute and an.
ordinance. Ifa bill did not demand novel ley, (a new law), it acquired by royal .

assent, given in these words, le roi le voet, (the king wills it), all the force of law,
before it had passed the great seal, or was entered on the statute roll, in which case
‘it was called an ordinance, and was considered a measure of temporary nature,
that might be altered at the pleasure of the kmg.{3) 4

Customs

Cusboms, which make part of the law, are established by a series.of acts, con~
stantly repeated, and derive their binding power from long and immemorial usage,

coupled with the express sanction or tacit consent of the legrslature (4) m genetal, S
- customs are- repuhed to be real statutes.(5) :

Statutes. '
A statute, m its general and extended sense, is. every act of the legrslahve power,

. wlnch serves as a rule for the conduct of the- community : every dispasition ‘of a

law is a statute, which commands, forbids, permits, rewards, or punishes..
o .wazon of Statules. '

The statutes are divided into personal staiutes and rea] statutes, and into mnversal
and special statutes.(G)

Personal Statutes. '
The personal statutes are those which have prmcxpaﬂy for thetr object the per-

: aon, and treat of property only accldentally ; such are thoee whxch regard- bmh, -

1) Repert. Jumprudence, Gu_yot and Meﬂm, Verbo Law, Arre:s -

(2) Spelman cod. Vet. L.L. Anglo Saxons; Crabb, English Law, ch- 17.

(3) See Infra, English Law, under the Teign of Edward HI .

(4) Domat, Droit Civil, premiers principes.- .

(5) Pothier, Coutume d’orleans, ch. 1, art. 6

(6 Woad’s Institutes on Imperial or Civil Law. ch 2, [ 35 Code Jua!., tit. L.
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A legitimacy, freedom, the right of instituting . suits, majority as to age, capacity to
contract, to make a will, to plead in proper person. The civilians hold them to be - , -
of general obligation and force every where.(1) - %

_ Real Statutes.

Real statutes have for their object property ; they do not speak of persons,
except in relation to property. Such are those which concern the dispositions
which one makes of his property, either during his life or by testament.

' ’ Universal Statutes. - )
.~ Universal statutes regulate the capacity, state, and condition of persons 3 such as
their minority, majority, emancipation, &e. oo , S
Special Statutes.
Special statutes create abxhty or dlsablhty to do certain acts &)
- Jurisprudence.

Jurisprudenée is the science of the law, or a collection of principles which .~ . - .
serves to distinguish what is Just from what is unjust: the art directing to the - p‘ -
knowled,ge of justlce.(.‘)‘) ‘ f

Justice. ’ ‘ ‘
' Justice is the constant and pei‘petual desire of giving every one his due.(4) " o -
) Division. of Law. . ' o j
: Law is generally dmded into’ four principal classes i—the law of nature ; the ;
v lawef nations; the public law, and the civil law.

Law of N ature.

T Thelaw of nature is formed of rules which God himself has estabhshed and o
) which he has taught to man by the simple dictates of reason. It is an immutable ' '
justice, always and every where the same ; no human power can alter itd It .

Cisthei 1mpressxon of eternal reason which govern the unnerse.(G)

R ‘ o Lawof.N'atwns

, The primitive law of nations .is as ancient as the socxety of mankind, and is
4 essentially as iuvariable as the laws of nature.. The duties of children towards
B their parerits—the love of citizens to their country—-good faith in the fulfilment-of

" contracts—have, or ought to have, been always fulfilled. = Ambition, interest, and
, ‘ other cauges of dissention between nations, have occasioned wars and personal
oo ser_vitude,‘and have given rise to a secondary law of nations, Humanity first

PR
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(1) Louet et Brodeau, ch. 42 ; Boulenoxs, Questions Mxxles Lacombe, Receml de Jurispru-
dence ; Merlin et Geyot Verbo Statutes 5 Story, Conflict of Law, introductory remarks ; Roden~
burg de Statut divers, ch. 3, page 7 ; Froland’s Memoirs de Statuts, ch. 7, page 1t010; Pnthxer,
Coutume &’ Orleans, ch. 1, a.rt Ito 21

(2) Ibid. - . .

(3) Guyot et Merlin, Reperton'es de Junsprudence Verbo Junspruﬂence. :

(4) Institutes, liv: 1, 1

(5) Domat, Loix lees, liv. 1,8 3 Instxtutes, §11de Juré, Nat.. Gent. et Civ. liv. 9. ]

- (6) lna!.. 2,1 . : %
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caused it to be introduced between contending armies, and rules were estabhshed
in sending embassies, in entering and in concluding negociations, treaties of peace,
in declaring war, in the keeping of hostages, &c. &e.

The law of nations hasin many of its parts acqmred among nations much of the
precision of positive law.

The modern phrases of law of natare and law of nations have a very dlﬁ'erent.

import than those of law of nature and law. of nations of the Roman lawyers.(1)

The same rules of morality which hold together men in families, and form fami-
lies into commonwealths, also link together these commonwealths as members of
the great society of mankind ; and though nations acknowledge no common supe-
rior,(2) they are yet under the same obhgatwn mutually to practice towards each
other honesty and humanity.

The reduction of the law of nations to a’ system was reserved to Gmhus. It
was by the advice of Lord Bacon that he undertook the task.(3)

In the present and last century, a slow and silent, but very substantial, mitigation
has taken place in the practice of war, and in proportion as that mitigated practice
bas received the sanction of time, it has raised from the rank of mere usage, and
became part of the law of nations.(4)

Montesqmeu, in his own language, says: < Le droit des gens est raturellement
fondé sur ce principe, que les diverses nations doivent se faire dans la paix le plus
de bien, et dans la guerre le moins de mal qu’il est possible sans nuire a Jeurs véri-
tables intéréts.

% Lobjet de la guerre, est la victoire ; celui de la wctonre, Cest la conquéte ;
celui de la conquéte, la conservation. De ce principe et du précédent doivent
dériver toutes les loix qui forment le droit des gens. '

« Toutes les nations ont un droit des gens ; les Iroquois mémes, qui ‘mangent
leurs prisoniers en ont un. Ils envoient et regoivent des ambassades ; ils connois-

sent les droits de la guerre et de la paix. - Le mal est que ce dront des gens n’est

pas fondé sur les vrais principes.”(5)

The law of nations is naturally founded on the prmcxple tha.t the divers nat:ous
who compose the great society of mankind ought in peace to do each other the
most good, and in war the least harm possible, without injuring their real interests.
The object of war is victory ; that of victory, conquest ; that of conquest, preser-
vation.. From that principle and the preceding derive all the pub[xc laws of
nations,

" Every nation possesses the general prmclples of that law; the Iroquoxs, who eat
their prisoners, have them. They send and -receive embassies; they know the
rights or duties of peace and of war. The mischief is, that theirs is not founded
on a true basis.(6)

(1) Sir James M<Intosh’s Discourse precedmg his Lectures on the Law of Nalure and Law oi‘
Nations, pages 4, 5, 6, and 7. )

(2) Boulenois,

(3) M¢Intosh ; Ibid, page 20,

(4) Story Conflict o!‘ Laws ; see also, Domat de la Nature et de l’Espnt des Loxx Droxt des N

Gens, ﬁwe 19; Institute 1, 1, 1,
(.8 » ontesqmeu, de l’Espnt des Loig, liv. I, cbs 3; Story Conflict of Laws M‘lntosh Ibid.
( id. -
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Public Law.

The pubhc law embraces the relations of the govemment thh those that are

governed, or the relation of each individuat with the body of the commonwealth. (1)
, : Civtl Law. ,
The ch or municipal law regulates the state of persons, the rights of families,
and governs their contracts. Every nation has its civil law, for the government of
its own people.(2) -
‘ General Rules of the Roman Law to E.rpound Written Laws.
It is dangerous to depend on general rules by reason of limitations and excep-

tions.(3) Subsequent practice is a good interpreter of an ambiguous law. ) -
Laws are made with reference to cases that shall happen for the future only,

" unless the law is made to explain x former law. In which case, such law rules

form the-date of the law it explains.
Laws ought to be made upon cases that oﬂen happen, and not on rare and

accidental occurrences.(5)

The proper sense of a law is not so much in the literal Wordmg of it as in its
general design, and the reason which caused its enactment.(6) New constructions
must not be put upon ancient laws.(7) Former laws must give place io-the latter
and are to be enacted and determined by them.(8)

Though there is a difference betwixt a law that prohxbxts only, and the Jaw that -

makes the act void, inasmuch as that the prohibition may exert its force by penal-
ties, yet no act is valid that is against a law, but utterly void, though not declared

o be 80 by specxal words.(9)

: co Doubtful Cases. ‘ ,
, In doubtful cases the most merciful mterpretahon is to take place.(10)
- Disjunctive Words.

‘Where words are in the disjunctive, it is sufficient if one part is true.(11)
A restraint to particular things destroys general words.(12)
" A law that pardons what is past forbids it for the futare.(13)
‘Of two evils or gnconvemencles, the least is to be chosen, or that which is least

. prejudicial.(14)

Laws made for the public good cannot be set aside by pnvate agrebment.(l5)

(1) Institutes, 1, 2, 1. :
. (2) Domat’s Introduction to the Civil an de la Nature et de PEsprit des Loix. o
- {3)-Digest, 15, 17, 202, .

(1) Code, 1, 24, 7.

(5) Digest, 1, 3,3. -

(6) Digest, 1, 3 17.

(7) Digest, 1, 3, 23.

(8) Digest, 1, 3, 26.
- (9) Cod. 1, 11, 5.

(10) Digest, 50, 17, 56.

Qaty D-gm, 50, 17, 110. : .
'(12) D :,50 17 so . -

1 , .
50,17,

fr
8
(15) Dsgeat: 50,17.
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He that makes the Iaw ought to. interpret it if doubtful.(1)
It is not sufficient that laws are made, but it is neceseary that they. should be
L } promulgated.(2) .

: In England and in all other representative governments it is not necessary that
‘the laws should be promulgated, for to an act of parliament every man, in judgment
of law, is party, as being present by hxs replesentatwe 3) '

'General Rules to be considered in the construction of Stalutes in the Bntz.sl:'.
Constitution. -+

There are three points to be considered.in the construcﬁon of remedial statutes :
>4 - - the old law, the mischief, and the remedy. That is, how the common law stood.’
at the making of the act ; what the mischief was for which the common law did not
provide ; and what remedy the parliament have provided to cure the mischief. It
is the duty of the judges so to construe the act as to suppress the mischief and
‘advance the remedy.(4)
" A statate which treats of things or persons of an inferior rank cannot by any
general words be extended to those of a superior.(5) °
Penal statutes must be constructed strictly. Thus the statute 1 Edward VI, ch.
12, having enacted that those who are convicted of stealing horses should-not have
the benefit of clergy. 'The judges conceived that this did not extend to him that
should steal but one horse.(6) ‘
. Statutes against frauds are to be liberally and beneﬁclally expounded. These.
are generally called remedial statutes, and it is a fundamental rule of construction
that penal statutes shall be construed strictly,and remedial statutes liberally. This
principle is founded on ome of the laws of the twelve tables of Rome, that when-
ever there was a question between liberty and slavery the presumptwn should be
. on the side of liberty.(7)
-One part of a statute must. be so constmed by another, that the whole may, if
) possible, stand. )
-~ . A saving totally repugnant to the body of the act is void.(9)
- ' When the common law and a statute differ, the common law gives place to the
statute, and an old statute gives place to a new one.(10)

Of Repealing Statutes.

~ If astatote that ‘repeals another is itself repealed, " the ﬁrst statute 1s thereby
revived without any formal words for that purpose.(11)

(1) Cod. 1, 14.

(€3] Novelles. 66, and Woods’ lnstxtutes, page 66.

{3) Woods’ Instxtutes, page 97.

8; ﬁl}agkstone’s Commentanes, vol. 1 page 87, sec. 88.

i

(6) Blackstone’s Commentanes vol. 1,p. 875 see a.lso the note contnmm Lord 'l .

D T e 3 10875 'y Hale’s opinion

(8) Ibid, page 88.

(9) Ibid, page 89. . .
. (10) Ibid, page 89, § 90.

(11) lbxd page 90,
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Acts of parliament, derogatorv from the power of subsequent parliaments, bind
not.(1) :
Acts of parliament that are xmpossnble to he performed are of no vahdxty.(Q)

e

SECTION fII.—-OUTLINES OF THE BRITISH CONSTITUTION.

The British constitution, or government, is composed of the King, in whom the

executive power is vested ; of the House of Lords, which eonsists of peers and

‘bishops 3 and of the Commons, the members of which are, or ought to be, elected
to represent the people, either by:freeholders of the different counties, or by the
freemen and householders of cities and sufficient boroughs.

The king is the organ of the law, the head of the church, the dlreocor of the

“public forceb, the fountain of honour, and the medium of communication with
foreign nations. "

* At his coronation, the king pledges hlmself by oath, to govern acccrdmg to the
statutes of parliament, and the laws ‘and customs of the realm ; to cause law and
justice, in mercy, to be executed in all his judgments ; to maintain, to the utmost
of his power, the laws of God, the true profession of the Gospel aud the Protestant

reformed religion established by law,

© The king is regarded by law asincapable of domg any wrong ; the responsibility

of unjust or illegal measures resting solely on his ministers. He summonses parlia-

ment to meet, and can adjourn, prorogue, or dissolve it at pleasure. He can refuse

* his assent to any law. He nominates his privy council and the great officers of

state. He has also the power of pardoning offenders ; and he is generalissimo of

his fleets and armies.

The parliament is assembled by the kmg’s Wnt, and the mterval between its
sessions must not exceed three years.

The constituent parts of a parliament are the kma and the three estates of the

realm. Of the latter, the lords spiritual and temporal sit in one house and vote in -

one body ; while the commons deliberate and vote in a separate house.

. The lords temporal, “of dukes, marquises, earls, viscounts, and barons, all of
whom, in England, sit by their own right, the rest by election; namely, sixteen
peers, who represent the nobility of Scotland, and twenty-elght peers, who repre-

sent the nobility of Ireland. -

The number of peers is about four hundred.
The peers have many privileges: they are the hereditary counse]lors of the

* king; they are free from arrest, unless for treason, felony, or breach of the peace ;

they can only be. iried by a jury of peers, €xcept in misdemeanours, as libels, ripts,'>

(1) Blackstone’s Commentanes, vol. 1, Page 90§ 91.
(2) Ibid, page 90, .
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of socxal order ; all rests under the safeguard of his wxsdom. He.is the avenget of .
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perjury and conspiracy, in which cases they are tried like a commoner by a jury;

- and in their absence from parliament, they can vote by proxy.

The members of the House of Commons have also great privileges ; as freedom
of speech during debate, exemption from arrest during the session, for forty days
after prorogation, and for forty days before the next meeting. )

The special privilege, or exclusive right of the House of Commoris, is the zmtza-

- #7ve, or right, of propounding all money bills. They enjoy also the right of forming

the grand inquest of the realm, to impeach or accuse wickéd: ‘ministers, partial
judges, or other guilty officers of the crown.

After this high court of parliament, the next in pre-eminence is that of Chancery:
its intention ir to mitigate the rigours of the law ; to take cognizance of every thing
connected with minors, idiots, and insane persons; and to administer justice in
cases of fraud, breach of trust, or other wrongs. The lord chancellor, or in his

- absence, the vice-chancellor, or the master of the rolls, sits as Judge, and determmes

according to precedents and to equity.
The Supreme Court of Common Law, the King’s Bench, is next in pomt of.

‘ power and honour: its jurisdiction extends to the whole kingdom, and i in it are

determined, according to law, all matters which respect the king’s peace. It is -
likewise a court of appeal from inferior courts ; and here, also, by a fiction in the
law, the subject can issue writs for debt; and an Aabeas corpus is granted to relieve
persons wrongfully imprisoned. - The judges are, the lord chief justice, and the

- three puisne justices.

The Court of Common Pleas is the proper court for real actions, that is, actions
which concern the rights of freeholders’ real property between subject and subject, -
founded on the common and. statute law. Writs of Zabeas corpus are also granted
by this court. . -

1In England, in every county there is a sheriff, or kmrr s d°puty, who executes the
king’s mandates, and enforces all writs addressed to him, who summons and em-

- pannels juries, keeps criminals in safe cuatody, and brings them to trial ; ‘causes

judgments to be executed, as well in civil as in criminal aﬂ'au's and at the courts,
attends and protects the judges.

Next to the sheriff, are the justices of the peace, appomted by the kmg’s com-
migsion. Their duty is to put the law.in execution, relative to roads, the poor,
vagabonds, vagrants, felonies, riots, assaults, &c., and to examine and commit to
the custody of the sheriff, for trial, all who have offended the laws.

For the purpose of ascertaining that no person meets improperly with a vnolent
death, coroners are chosen by the frecholders of each county to summon a jury of
twelve neighbours to inquire into the cause of sudden and violent deaths, and to
report thereon.

If the report implicate any one, it becomes the duty of the attorney general to ‘

.ﬂttamey General

Thls office isso xmportant that common language conveys but imperfectly an idea of
its duties. ' Like the univeraal genius of the Stoicians, the attorney general is the soul

3
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offended moralsj——the minister of the Jaws—the instrument and moderator of the ex-
ecutive power. He is the eye of Themis—nhe is the eagle that carries its lightning—

- the hand that directs its course upon the mighty oppressor—the prevaricating judge

upon the deceitfal and criminal journalist,and impious author. His heartis to'be

' 7opened to all complaints—the sacred asylum of every one groaning under oppres-

sion and injustice. That great officer of the crown, acting. under the king, is made

- by letters patent. It is his place to exhibit information, prosecute for the crown,

in matters criminal, to file bills in the exchequer for any t ‘hmo concerning the king’s

- inheritance :and profits ; and - others may bring bills against the king’s attorney.

His proper place in court, upon criminal cases, is under the judges, on the
left hand of the clerk of the crown, but it is only upon solemn and extraordinary

‘occasions; for usually he does not sit there, but within the bar in the face of the

court. (1).
Of the Laws of Scetland.

Scotland ,except durmg the temporary conquest by Edward I. King of England,
remained independent till the death of Queen Elizabeth, in 1602, when James V1.
of Scotland, succeeding to the throne of England, as great grand son of Henry ViI.
became sovereign of both kingdoms,

The common law of Scotland seems to have had the same origin as the common

lawof England. Of those laws two treatises are extant ; the one is entitled a treatise

concerning the laws and customs of England, and becrin.s with the words Regiam

* Polestatem,written by Ranulph de Glanvil, chief justiciary of England, to Henry IL.;
-~ .the other is on’ the laws of Scotland, and is entitled Regiam Majestatem. The
many points of resemblance put it beyond all doubt that the one was copied from

the other, but to which the merit ef originality is to be ascribed has been a matter
of dispute. It is clear, however, that under the reigns of Henry II. King of Eng-
land, and David, King of Scotland, the laws of the two_countries were about the
same. But since, they have much varied.

The civil or Roman law, is the basis of the Scotch Junsprudence, and the wrilten
law of the land. How far back statutes have been enacted in_Scotland cannot be

" ascertained, part of the public records of that country having been carried into Eng-

land by Edward I. and the restby Oliver Cromwell. The oldest statites extant

are contained in Sir John Keene’s collection, published under the title of Index‘ ‘

to the Unprmted Acts of 1607, No. 21. (2).

A union of both parliaments had been long desired, but prevented by incessant = -
-'dxﬂiculues, which were at last overcome, and the work eflected in the sixth year of

Queen Ann, 1707. Twenty-five articles of union were agreed to by the parlia-

nients of both nauons, the purport of the most remarkable of these articles are as |

follows :
st Art. On the first of May,. 1707, and for ever after, the kingdom of Eng1and

. and Sco;l:x_nd shall be umted,mto one kingdom, by the name of Great Britain. °

(1) Jacob’s law Dxctlonnry V Attorney General ‘ :
" (2) Erkine’s Insututes, ‘Bock 1. Tit. 1. page 103 and Crabb’s Hlst Enghsh law," chnp 6 lmder

',Henryl
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- (1) Blackstone;vol. 1, page 100, § 100.
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24 Art. The succession to the monarchy of Great Britain sha]l be thc same

as was before settled with regard to that of England.

3d Art. The United Kingdom shall be represented by one parliament.-

4th Art. There shall be a commurication of all rights and privileges between
the subjects of both kingdoms, except where it is otherwise agieed.

17th Art. The staadards of the coin, and of weights and - measures, shall be
reduced to those of England, throughout the United Kingdom.

18th Art. The laws relating to~trade and customs, and the excise, shall be the

same in Scotland-as in England.

‘The laws of Scotland, at this time, consist : first, of the feudal and common law, = .

contained in the Regiam Majestalem, coupled with the civil law ; second, of the

statutes passed by the Scotch parliament before its union with that of England ; third, -

of the statutes passed in reference to Scotland by the British parliament since that
period ; fourth, of the acts and decisions of the supreme court of Scotland, called
the sederunt of the session ; and, fifth, of the decisions of the House of Lords on

appeal from the session.

' Of the Laws of Ireland.

Ireland, that sister island of Great Britain, and now an impoi‘tant member of the
British empire, is said not to have been conquered by the Romans, but to have been
known to the Greeks, more than five hundred years before Christ, under the name

of Juverna. The Phenician Hamilco, in his Journal of Discovery of the Tin
- Islands,.speaks of the sacredisle of Juverna, whick lay near theisle of the Albions,
" the Erin of the Hibernians: and was noticed by Cesar in his- Commentaries.—

Henry I1. King of England, took possession of the country near Dublin, under

the title of Dominus Hiberniz. ‘The whole island was subjugated under James .
* I.; and Henry VIIL styled himself King of Ireland. Since the reign of"
Henry IL, the laws of Entrland Were.deemed to be the fundamemal laws of
Ireland. :
At the time of the conque:t by Henry IL, the Irish were ooverned by what :
they called the Brehon law—so styled from the Irish name for judges, who were

denominated Brehons. King John, in the 12th year of his reign, by his letters pa-
tent, in right of the dominion of conquest, ‘established that Ireland should be
governed by the laws of ‘England.(1) But to this ordinance many of the Irish
were averse to conform, and still stuck to their Brehon law ; so that hoth Henry
III. and Edward I. were obliged to renew the injunction; and at length, in

" a parliament holden at Kilkenny (40 Edw. II1.) under Lionel Duke of Clarence, the-

then Lord Lieutenant of Ireland, the Brehon law was formally abolished.
As Ireland was a distinct dominion, and had parliaments of its own, it is to be

. observed, that though the immemorial customs and common law of England were

made the rule of justice in Ireland also, yet no acts of the English parliaments,:

since the 12th of King John, extended into that kingdom ; unless it were specially -
named or mcIuded under general words, such as—within any of the king’s domi- -

nions. .
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The following rule—laid down for Irel‘and———may be also appliéd to' Canada:
The general run of the laws enacted by the superior state, are supposed to be
calculated for its own internal government, and not to extend to its distant depend-

- ant countries, which, bearing no part in.the legislature, are not therefore in its

ordinary and daily contemplation. .But when its sovereign ]egns]atlve power sees it

" pecessary to extend its care to any other subordinate dominions, and mentions them - '
expressly by name, or includes them under. general words, there can be no doubt ‘

but then they are bound by its laws.(1) -

The original method of passing statutes in Ireland was nearly the same as in
England, the chief governor: holding parhaments at his pleasure, which enacted
such laws as they thought proper. - But an ill use being made of this liberty, par-
ticularly by Lord Gormanstown, deputy lieutenant. in the reign of Edward IV., a
set of statutes were there enacted, in the 10th Henry VIIL., Sir Edward Poyning
being then lord deputy, w honce they are called Poyning’s laws ; one of which,
in order to restrain the power, as well'of the deputy as of the Irxsh parliament,
provides, that before any parliament be summoned or holden, the chief governor
and council of Ireland shall ‘certify to the king, under the great seal of Ireland, the

. consideration and causes thereof, and the articles of the acts proposed to be passed

therein. These laws in-particular could not be repealed or suspended, unless the
bill for that purpose, before it be certified to England, be approved by both houses.
~The parliament of Ireland continued to make laws under these and other restric-

tions, until the 1st of January, 1801, when the two parliaments were united and

became one parliament, styled the unitéd parliament of the United Kingdom of
Great Britain and Ireland, aud its statutes, imperial statates.(2) -

(¢)] Bla.ckstone, vol 1, page 100 §101.

(2) See Blackstone, vol. I, page 101, § 102 ; Irish-Statute, 11 Edw. Stat. 3; the Proceedmgs
of the Irish Parliament, published by Lord Mountmorres, vol. 1, page 53; see a]so, Blackstone s
Commentanes, vol. 1, page 104, and following, containing the articles of ’the union.
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~ ORIGIN OF THINGS—CONFLICTING DOCTRINES.

SECTION IL—PAGANISM.

T " 1. Uncertainty of Profane History before Homer. II. Homer, his Illiad and
e, ' . Odyssey first mention of political instilutions amongst men. III. Hésiod,

: ! - kis Theogony -first Theological Books of Paganism. -IV. The principal
events and heroes taken from the Mosaic History. V. Afew parallels, (1st, .
Chaos ; 2d, Deluge; 3d, Noak ; 4th, Deucalion ; 5th, Noak and Saturn ; -
6th, Moses and Bachus ; Tth, Canaan and Mercury ; 8th, Abrukam and
Athamas, Isaac end Phrizus, &c. &c.) VI. Of the Books of tie Egyp-
tians. VII. Of the Sacred Books of the Romans. VIII. Of the Sibylline
Books. o : o

SECTION II—Doctrines of the modern Philosophers. R
SECTION I1I.—~Judaism and the Books of Moses. - L

I.—Uncertainty of Profane History before Homer.

~'BevoxD a certain epoch, nothing is to be found in profane history -but a few -
and doubtful lights that glimmer in the mythological fictions of antiguity.

. I1.—Homer, kis Illiad and Odyssey.

i
i
H

. Illiad and the Odyssey; in which are found the first credible mention of the
existence of political institutions-amongst men, also the geogra
and the extravagance of popular opiniori in his time. (1) )

According to the common belief, the earth had the form of a disk or circalar
plain, surrounded on all sides by river ocean, divided by the Euxine, the Zgean,
and the Mediterranean seas into two parts. A \ o

Upon the circumference of this circle rested the solid vault of the firmament, on
which rolled the sun and the stars, in’ chariots borne by the clouds ; the sun sink-
ing into repose every night in the Western Ocean,(2) in which he was réceived in

‘ a vessel of gold, fabricated by Vulean, which conveyed him rapidly by the north .

e '  towards the east, which he reached in time to recommence his daily journey.(3) .

1 : A more extravagant solution cannot be imagined § yet it seems to have taken

o E 'Hbmer has ’ﬁﬁed that epoch by two immortal monuments of his. genius—the
! VR

phical knowledge

(1) Plutarch’s Life of Homer. 'A. M. 3104; B. C. 900.

{2) To an inhabitant of the coast of Asia Minor, or the Grecian Archipel a
to rise from the Eastern Ocean. ‘ ’ o nc "pelago, the sun appeared
) (:;)) Odyssey, c. XI. v. 14, 156,157, XIL. 1 ; Illiad, XV. v. 696, c. f: XX. v. 194. 195 ; Goguet .
- N - dePorigine des loix, des arts et dgs sciences chez les anciens peuples, vol 1, page 37. A
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firm hold of popular belief at the time, and to have maintained itself among super-
ficial inquirers long after the researches of the learned had established beyond a

-doubt the sphenca] form of the earth. Even Tacitus,(1) who in regard to moral

and political subjects cannot be taxed with eredulity, seems to have concurred in the

belief ascribed to other learned men of his time, that the chariot of the sun was

nighily heard, and the form of his horses and the rays of his head were seen as

‘he drove through the waves of the Northern Ocean; to his palace in the east. . It
was also believed, that beyond a mysterious girdle which bound the earth upon
pillars, of which Atlas was the guardian, (it is not said where they rested), ex- .
~tended mdeﬁmtel) the: dominions of Chaos, a gulf where all the elements of

Heaven and- Tartarus, of the earth and of the sea, were jumbled together, and
which even the gods themselves regarded with fear ; and that at the extremity of

- the west, of the north, and of the east, was. placed :an imaginary people, ealled the
. Cymmeriens, who dwelt in perpetual darkness: Itis from their dlsmal abodes that

Homer drew his images of Hell and Pluto.(2)
| I111.—Hésiod’s T/zeology of Paganism.

About the same time Hésiod, another 'Greek poet, gave his Theogony or
the Genealogy of the Gods, the first book wrote on the theology of the heathens,
as fabulous and as extravagant as Homer’s description of the Firmament,(3) which
was completed by Ovid, a Latin -poet,(4) in a poem called the Metamorphoses, in

which he collected all the fictions and fables contalned in Homer’s and Hésiod’s
poems, embellished by the pompous lies the Pheenecians had invented to deter other
‘ations. from following them in their commercial. and colonizing enterprises. Itis

the most complete collection on ‘that subjeet, but, like his models, Wzthout date,
and supported by no authorities.

- IV.—Origin of the Fables.

These fables owed their origin to the i 1gnorance and creduhty of men, who, having =

lost the knowledge of . the Supreme Being, turned their thoughts and their vows

towards material objects which they deified. - Astonished at the constant and ad- -
_ mirable course of the sun and the ‘stars, ‘they imagined that they were to dread -

their influence, and. that they ought ‘to pacify them when they appeared to be

 irritated ; thence their worship to them, particularly to the sun.

Afterwards vanity placed among the gods, men whose exploits had made
formidable. - The mighty encouraued popular opinions which facilitated theis

»enterpmes. Romulus found it advantageous to be reputed son of Mars; his

successor, Numa Pompilius, to g;ve credit to his laws, feigned to have pnvate con-

versations with the nymph Egena Alesander allowed the credulous fo believe’

(1) Tacitus Germama, ch. 45. ‘ - .

€2) Odyssey XI. 14, 19; Bannier sur les Cymmeriens, Memoxres de l’Académxe des Inscnphons
XIX, 577 Maltebrun, Histoire de la Géographie, p- 13, 1

(3) Plutarch’s life of Hésiod. 'The time Hésiod lived is not ascertained ; Bossuet, in his Uni-

. versal History, places the time of his existence thirty years before Homer, others, particulariy

Sir William Drummond, Origines E 4, ch 2, one hundred years after.
{4) Thirty years B. C.

¢
.
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that J upnter was his father; Mmos made the Cretans believe that he had had nine
years’ private conversation with Jupiter, from whom he had received their laws ;

- Lycurgus published that he had received those of Sparta from Apolle ; Solon, those

of Athens from Minerva. Meanwhile, those legislators had taken the basis of their
laws from those given to the Egyptians by Mercury the Second, the adviser and -
afterwards the successor of their king, Isis, fifty years after the Hebrews had left
Egypt, partly modelled on their laws, traditions, and customs. €))

The ancients speak of that Mercury.as one of the greatest men of antiquity;
they surnamed him Trimegist, (three times great): He applied himself, and that

" - too with success; to cause the laws, the arts, and the sciences.to flourish in Egypt

He was born in Arcadia, and was deified.(2)

" By the doctrine promulgated by the Greek poets, all the gods were not equa]ly'
respectab]e, some of them held the first rank, and were of the first order, as Jupi-
ter and his wife, the sovereigns of Heaven; Pluto and Proserpine, the god and
goddess of hell ; Neptune, the master of the seas, &c. Others were of an inferior
order: demons or spirits, of which the air was full, disposed by degrees, who
received men’s sacrifices, gave oracles; and were watching for theirsafety.(3) The
same doctrine was found existing among all the savage tribes of Canada, when -
discovered by Cartier.(4) ,

These fables seem to have had theu' ongm Wlth the As:ynans and Egyptxans '
who communicated their-idolatry to the Pheenecians, who promulgated it in all the
places where they carried their commerce. The Egyptians and the Greeks trans-

mitted it to the Romans, who estabhshed it with their power to the extremxtxes of -

the world. o
The history of the principal events and of the deified men of paganism have -

- evidently been copied from the Books of Moses, but disfigured by the fables and
-the fiction of the Greek poets. A few parallels wxll satisfy as to the truth of this '
.assertion of Grotius.(3) '

The first Books of Moses were published the year of the World 2542 ; beforeA :

Christ, 1462 ; before Hésiod, 662.

Hésiod gave his Theogony the year of the World 3204 before Christ, 800 5

~ after Moses; 662. A few parallels

1. C/mos

Moses says—The earth was void and empty, and darkness was upon the face 7
of the deep, and the spirit of God moved over the face of the waters.(6)
Hésiod says—Beyond the mysterious girdle which binds the earth upon pillars,

of which Adtlas is the guardian, extended indefinitely the domain of Chaos.

“

(1) Bossuet, - Discours sur PHistoire Umverselle, 3eme Epoque Terr.uson, xbnd, part 1,§1.

(2) Goguet de 1'Origine des Loix, des Arts, et des Sciences chez les anciens peuples; Terras-
son, Hlstmre dela Junsprudence Romaine, parue 1,81, page 7. °

- (3) Hésiod’s Theogony. - ’

‘@ Laﬁ:.teau, Compmxson des Mceurs des Sa.unves de PAmérique, avec les meeurs des an-
ciens peuples. - .

(3) Grotiusde Ventate Rehgmne Chnstmm T ) .

(6) Genesis, ch. 1, v. 2. - ‘
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2. Deluge.

Moses says=-And God seeing that the WiCkG(iHESa of man was great on the
earth,(1) said, T will destroy man ;(2) .but Noah, being a just'man, found grace

. before the Lord.(3) God said unto him, Make thee an ark; for T will bringa

great flood upon the earth to destroy all flesh3(4) and the ‘sources of the abyss
were opened, waters prevailed beyond measure,. all ‘the high mountams under the

~ whole heaven were covered.(5)

4. Deucalion.

Hésiod—And Jupiter sceing that the wickedness of man was increasingevery day,
resolved to bury the human race under water, and caused torrents to fall from

‘every part of the heavens, the earth was covered with water, except Mount Per-
nassus. The piety of Deucalion and of Pyrrha his vwfe caused Jupiter 1o save

them.

* Moses—And God remembered ‘Noah(6) and brought a Wmd upon the earth,
and the waters were abated, the Ark rested on the mountains of Arrarat, in" Ar-
menia.(7) Noah went out, he, his three sons, his wife, and the wives of his

“sons,(8) and God said unto them, Inerease and multiply, and fill the earth.(9)

~ Hésiod—But when Deucalion and his wife found that they were left alone upon
the earth, they became alarmed about the. re-peopling of the world. The oracle

. of Themis informed them that, by throwing the bones of their grandmother behind

thera, that the earth would be re-peopled. The answer was at first found rather

- obscure 3 -but at last they understood that the earth was their grandmother, and

that the stones were her bones: they obeyed—the stones thrown by Deucalion

were turned into men, and those thrown by Pyrrha became women. Thus,
accordmg to Hebxod was the earth re-peopled.. T

5. Noak and Saturn. 7

_ Moses—Noah had three sons, with whom he saved hxmself from 1he ﬂood-——
~ Shem; Ham, and Japhet.(10) - ' .

Hésiod—Saturn devoured all his sons except three, Juplter, Neptune, and.

_Pluto. N oah cultivated the grape. Saturn planted the grape.

6. .Moses and Baccﬁus.

 Moses was born in Egypt, was abandoned 1 upon the Nile, remained on Mount
Sinai enveloped in flames and hghtmng, forty days, crossed the Red Sea Wlth his
nation.

Bacchus was born Jin Egypt, was surrounded by the thunders of Jupiter, was R

(1) Genesis, ch. 6 v. 5.

(2) Ibid, ch. 6 v. 7.

¢3) Ibid, ch. 6 v. 8.

- (4) Ibid, ch. 6 v. 17

(5) lbld, ch. G v.

(65 Thid, ch. 7 v. 19 and 20.
.(7) 1bid, ch. 7 v. 9

®) bed ch.8v. : -
€9) Ibnd ch.8v. 1

(10) lbxd, ch.9v. 1,

[t}
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found exposed on a nver, crossed the Red Sea thh an army of men, women, and
children.

The name of Moses signifies saved from the water.

Bacchus was surnamed Mises, which signifies the same thing.(1)

7. Canaan and Mercury.

Canaan was the servant of his brolhars. Mercury was the servant and nies-
senger of the gods.

Tt was from the Cananeans that the Phenecians obtained theu knowledge.

Mercury was the god of eloquence and fine arts.

8. JAbraham and Athamas, Isaac and P/zrza:us

Abraham was the great-grand-sou of Noah—the father of Isaac, Vvhou, nanie
signifies the son of joy. :

Athamas was the son of Eolus, grand-son of Deucalion, and f'ather of Phrixus
whose name signifies son of Joy—almost all the mythology presents thus disfigured

- the Mosaxc history. -

, Of the Books of the Egyptians. :
The Egyptians pretended to have had books which they called divine. If they

exxsted they have been lost, for there is no trace of them in history.

VII—Sacred Books of the Romans.

' The sacred books of the Romans, wherein Numa Pompilius had wntten_ thc
mystenes of their religion, were burned as impious by order of the senate. .

VIIL—Of the Sibylline Books.

These same Romans suffered the Sibylline books, whu:h they pretended to
contain the decrees of their gods concerning their empire, to perish.(2) :

Thus no positive information' can be obtained of the origin of the relmous :
institutions of Paganism, but as is found scattered in the pages of history. . ‘

* Idolatry, which appears to us ‘weakness and extravagance in the extreme, still
kept firm hold at Rome, more than three hundred years after the death of Christ.

So great a.subversion of right reason suﬂicxently demons(rates ‘how much the
first principles were tainted.

The world had grown. old in idolatry, and infatuated bv ItS idols, - was become
deaf to the voice of nature which cried aloud against them. o

All the senses, all the passions, all interests fought for JdoIatry—-when Saint
Paul spoke to Felix, the governor of J udea, of nghteousness, temperance, and a
judgment to come, he trembled and dismissed him ﬁ‘om his presence,(3). and soon '

- after caused Paul to be arrested, upon frivolous accusations of some Jews, and

kept him two years in prison. (4)

(1) Exode. ch. 2 from vers 1. te v. 10. and ch. 3. v. 2:

- (2) Bossuet Discours.sur I’Historie Umverselle, 2d partie, p. 130 ; 'Tit..Liv. hb 40, c. 29.

(3) Acts of the Apostles, c. 24, v. 25.

(4) It is almost beyond a doubt that he crossed the Medxterranem in the same vessel with the

. high-minded soldier and celebrated Jeivish historian, Josephus, and that it is by the good offices of

this extraordinary man, that St. Paul obtained the rare and unexpected. privilege of dwelling in a
house of his own at Rome, for two years, [Sce the Scotish Chmuan Herald, 26th Oct. 1839 —

Doctor Janue:on.
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When Paul was brought before Festus, the successor of Felix, he appealed to

Casar, at Rome.
In the mean time, by the preaching of the ApOatleS, ldolatry was getting into

- discredit; but interest, that powerful spring which is the sou] of all human affairs,
got in motion. The silver-smiths of . Ephesus, who got thelrllvmv by making.

small silver temples of Diana, assembled, and the leading one among them repre-

tem 2 ofthe great goddess Diana would be de@plsed and

Tuterest is powerful and bold when it can conceal itself tinder the cloak. of ; re
There needed no more to stir ‘up the workmen ; they sallied- forth with one accord
Yike so many madmen, crying, Great is the Diana of the Ephesxans' and dragged

: . Saint Paul and his companions” to the theatre where the whole' city ‘was. tumul-~
tuously assembled. But, fearing that greater disorder should happen in the uproar,

- the magistrates rescued them.(1)

. that- the rage of their persecutors could invent, notwithstanding, amidst eor- -

To the interest of private persons was linked the-interests of the priests, who
were about to fall with their gods, and the interests of the cities, which false religions

‘rendered illustrious ; but.a greater interest moved. a greater engine, and caused the
'Roman senate, the Roman people, and the Roman emperors to be put in action.

The Roman polity thought itself attacked where its gods were injured.—
Rome boasted of being a holy city from her foundation, consecrated at her origin

‘by divine auspices, and dedicated by | her founder to the god of war. She thought

she owed her victories to her religion, and thereby had overcome both nations and
their gods.  So that the Roman gods must have been masters of other gods, as the
Romans were masters of other men. When Rome subdued Judea, she reckoned
the God” of the Jews amongst the gods she had vanquished. To pretend to esta-

.. blish his reign was to sap the foundalxon of the empire; it was to hate the victo-

ries and power-of the Romans. Thus the Christians, being enemies of the gods,
were looked upon as the enemies of the republic.(2) ‘
During these three hundred years, the Christians had to suffer all the crueltles

stant seditions and civil-wars in ‘the state, and conspiracies against the persons of.
the emperers, not a Christian, good or bad, ever joined.(3) So much venera-
tion did the law of the Gospel, inspired for public autherities ; so deep was the

'1mpre<51on made on the mind by this maxim of Chnst ¢ “yrender unto Ceesar what

belongs to Ceesar.”(4)
At last the Cross of Jesus Chmt took the place of the Roman an]e on the Ro-

man capitol ; and idolatry, which the Romans had carried to the extremiities of the
world, with their conqueets, vamshed before, and gave its place to the Christian

rellalon. .

(1) Acts XIX. 27.

.(2) Cicero; Orat. Pro. Flad. Orat. Symm ad. Imper Varr. ‘Theod. Arc. Zozim Hist. lib, 2
4, &e.

(3) Tertulies Apog. 35 36; Bossuet Hist. Dmver:elle, ml 2, page 108.

(4) Matthew XXIIL 21 Bossuet, xbxd.

t,gnly their gam was in danger, and their fortunes at -
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SECT[ON 1I. _

- Doctrmes of the Modern P/ulosop/zers. »
%, But another and lasting persecutxon was to follow. - Men of & haugﬁ._' aractery

. otherwise - ofysuperior - abilities, under the assumed title of philosophers; declared
' themselves to be the personal enemies of Chnst, and;the detractors of his religion 5
vast and powerful minds,, possessed of all the talents”that can adorn the human .

intellect, they wanted none, but that which would have been necessary .to pro-
tect them against the abuse they made of the others: deficient in the knowledge
of nothing ; they read every book that could be had, recollected every thing that me=
mory could retain ; whose aim in learning was to render doubtful and uncertain alf
what was known ; skilful in turning truth into problems, te astonish and-eonfound
reason by reasoning ; to throw light and grace upon the most dark and metaphysi-

“+ cal subjects ; to cover with clouds and darkness the most pure and simple prins

ciples; whose delight was to play with human intellect, sometimes by raising
from the dust of ages ancient errors, as if they wanted to force the Christian werld

. to adopt the dreams and superstitions of the heathens ; sometimes, (and with equaf

success), by undermining the foundation of new errors, and striking at the roet of
the principles of society ; allowing nothing to appear to be true, because they gave
to every thing the colour of truth ; constant, decided, and zealous enemies of every
religion.(1) Whetker they attacked or defended them, they developed only to
embroil ; they refuted only to render the question more obscure. They gave praise
to faith for the purpose of degrading reason ; they praised reason to battle witk

more success agaiust faith. Thus, by various and apparent contrary means, they .

conduced to the saate end,—to know nothing, to believe nothing. Such, in modern
times, have been Bayle, J. J. Rousseau, Diderot, Voltaire, Volney, Hume, &e.

‘They published their doctrines, and said, there is.no God. By the work, judge
the architect. Consider the globc we inbabit: it is without any preportion or sym-
metry. Here, it is covered by immense seas ; there, its inhabitants starve for want

of water. It is a piece of dried up mud, or, what is more probable, some froth

which escaped from the sun. The volcanoes, which are scattered over all the -

earth, demonstrate that the fire which formed them is still under our feet.(2}

Upon this badly levelled seoria, the rivers run without any regular ¢ourse ; the

islands present the remnams of continents that once existed, but were destroyed by
the seas, which still coniinue thelr work of destruction ; and the iee of the peles
and of the high mountains, continually advancing into the plains, will gradually

extend the uniformity of an eternal winter upon this globe of confualon, ravaoed by

wind, fire, and water. ‘
The disorder augments amongst {he vegetals, which are nothxna more than a for-

tuitous production of humidity, and dryness, of heat and cold, a mould of the earth ¢ .
the. warmth of the sun makes them rise the cold of the poleo kills them ¢ thexr_

(1) See Diderot’s Three Impostorh Moses, Jesus Chnsf, aud Mahomet. It is from}ha! work

that Thomas Paine has talen the most striking parts of his Age of Reason. .
" (2¥ Buffon, Histoire de Ia Théorie de la Terre, en exphcauon des Sysiemes de Wluston, Ba;-
rett, et Woodward, vol 1,ch. 1. -

D
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- sap obeys the same meéchanical | laws, as liquors in thermometer=, or capillary
. tubes. . This badly laid garden offers almost nothmg but useless plants, or mortal
poisons.” .
~ As-to the animals, whxch we know better, because they are brouOht pearertous = - - |
by the same affections and the same wants, they still present greater dissonances.- ’
They proceeded from the expansive force of the earth at the beginning, and were
formed by the fermented slime of the ocean, and the Nile. The most part of them
are without any proportion ; some of them have no feet, others have hundreds ; _
and rage and fury desolate all that breathe ‘and, at the face of heaven, the hawk ,
devours the harmless dove. : o !
But the discord which divides -animals is not fo be’ compared to that Whlch agi- - o
. -
4
!
b
i

S tates men. The difference only of their origin malkes them natural enemies.
F Some of them are white, some black, some red, and some are covered with hair,
others with wool ; some amongst thein are giants, and others dwarfs. They
do not proeeed from the same stock, but are all equally odious to nature.
Nowhere does it feed him of its free will. He is the only sensible being who
s -obliged 1o till the earth to subsist; and, as if that barbarous mother was re-
jecting her child, the insects ravage his seeds—hurricanes, his crops—wild | -
beasts, his flocks—volcanoes and earthquakes, his cities—and the- plague, which
_from time to time goes round the globe, threatens to carry off the whole of the
" human race at once. He is constantly at war with nature or with his own spe- SR
+ cies. Oppressed in every thing, shape, and form, he is the mest miserable animal
that ever ‘came to light; every where he is the victim of some tyrant. It is
in vain that he should attempt to defend himself—virtue comes and binds him,
' 80 that crime may more easily cut his throat. And what is that virtue of which
" man is taught to boast so much? A combination of his imbecility with the
result of his constitution, supported by the captious sophisms of a few deceitful
* men, who have acquired a supreme power, by preachmg humility, and immense
- wealth, by- preaching poverty. »
All die with us. We were nothing before we were born ; we will be nothing !
* after our death. The hopes of our virtues are of human invention ; the instinct of
our passions are of divine institution. But there is no God. Who can have made
God? For what purpose could he be God? What pleasure could he have in this
perpetual circle of birth, miseries, and death 2(1)
 Jean Jacques Rousseau, one of them noted for his harmonious. and enchanting
style, and the avowed vanity of discussing, with an equal skill, all sides of ‘moral
and philosophical questions, became alarmed at their success, cried to the world :-
« T have consulted the philosophers—I have read their books—1I have examined
their opinions: avoid them—avoid those who, under the pretext’ of enlightening
the mind, sow in the -heart desolating doctrines, under the haughty pretext that

(1) The refutation of those doctrmes are to be found in the following modern celebmted works ¢

Bernardin de St. Pierre ; Etudes de la Nature, 4th, 5th, 6th, studxee, first volume ; Soirées de’

. St. Petersburgh ou du Gouvernement Temporel de la Prondem:e, by Count de Maistre ; Lettres

de quelques Jifs - -Polonais, ‘Portugais, et .Allemands, & M. de Voltaire; Legons de I Nature,

- par Despreaux ; Buffon, Histoize de I’Homme et de Ia Théone de la Terre, vol ‘1 and 2, refutmg
’-these doctines 3 3 Fénélon et 'm.r e, de i'.,'ﬂstence de Dwu
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they alone are learned, true, and of good faith. They imperiously submit you to
their peremptory decisions, and prétend to give, as the true principles of things, the
umntelllglble systems they have built in their own imagination, thus destroying and
trampling upon all which mankind respect ; they ravish from the unfortunate the
last consolations they have in ‘their miseries,, and take. from the mighty-and rich™
the only cirb. they have to bridle their passions; they root out of the heart the
remorse of .crime and the hopes of virtue. - Still they boast.of bemg the benefac-.

tors of mankind. Never, say they, truth is injurious to man. I believe that as

they do, and that is in my opinion a proof'that what they say is not-the truth. »(1)
But that cold, mysterious, and sop/istic facility of the human intellect, had '

" brought on the hour of the iricarnation of the material philosophy of the eighteenth
" ‘century in religious and political institutions,"and in morals. These phllosophers‘

alone had the parole, and crushed other men under the insolent tyranny of their
triunph, with the satanic smile of an infernal genius, when he has succeeded to
degrade a great nation.(2) Their phllosopblcal maxims had bamshed the Chrxs-
tian religion from France. '

Its legislative power enacted that there was no God. (3) That reason alone
was to be worshipped by the French people a system of atheism, under the name
of Théophilantropie, was given by the minister of public worship. (4) In the
mean time commerce. was annihilated; civil war, and its accompaniments of
pillage, murder, arson, and rape, tcfwether with famine; were raging all over the .

.eountry. The sword of justice was handled by the hand of crime : calumny was

honoured—virtue persecuted—debauchery encouraged—revclutionary armies fur-
rowed the whole soil of France.(5) ~No nation had ever descended so low in the
scale of crime and folly. Robespierre, the bloody leader of that nation, himself, in
his turn, became alarmed ; and, sensible that no social order could sabsist if it be
not resting on a religious basns, caused the national convention to pass a declaratory
decree, that the French people believed that there” was a God, and that the soul’
was immortal. (6) '

SECTION III.
Judoism and the Books of Moses.

For eighteen hundred years, a numerous nation—claiming an exxstence of
thirty-seven centuries—bearing in the features of each of its individuals the national

mJ. 7. Rousseau, Emile, vol. 3.

(2) Lamartine, ceuvres complettes, vol. 1. page 4 et 5.

(3) September, 1792, epoch of the fuunda.uon of the republic.

(4 Lareveillére Lepaux, he presided at the installation of the new divinity, represented by the

" -wife of one of the members of the conventxon, placed in a state of absolute nakedness on one of -

the altars of the principal church of Paris, receiving the offerings of the nation.
-(9) Histoire: thtoresque de la Convention Natxannle et de scs principaux Membres, par M.

.L ... Conventionel.

(G) The 20th Prairial, 8th of June, 1794, was consecrnlcd as a day of pubhc rejoicings, on ac~
count of t.hat decree ) . .




28 ' ORIGIN OF THINGS.

character of its origin—dispersed amongst all nations of the earth—mixing with
none—pretending to have received and to carry with it the authentic document
wherein reposeth the laws of the Creator, and preseating it to all the world, saying :
~#¢ This is our code ; those laws have been received by our ancestors, who have

© transmitted them to us; it is by them we have constantly been governed; and, by .

following the chain of generations, without the want .of a single link, we arrive to
our prophets and to Moses, by the intermediary of whom, God has prescribed his
will to us. ? o o : ) o
Yet, those books which the Jews present with pride, as proving that they are a.
people specially selected by God to preserve the deposit of his laws,. contain the
history of“their crimes, and the sentence of their dispersion and exile, which have
now lasted more than eighteen centuries, and of which we ourselves are eye-
witnesses.(1) | ) » ‘ '

‘Not only are the Jews dispersed amongst all nations, biit also in every-tank of

society.(2) ‘In Europe alone there-are more than six millions, eight hundred and
forty-six thousand Jews. It is upon the faith of their books, that the following
sketeh of the history of the first ages of the world will be given.(3)

(1) For, saith the Lord, I will sift the house of Israel aniongst all nations, as corn is sifted in a
gieve—Amos, ch. 9,.v.9. The children of Israel shall sit many days without king, without altar,
and without sacrifice—Hosea, ch. 3, v. 4 and 5. -

(2) The Jewish family of Rothschild, the London bankers, treats with almost all the sovereigns -
of Europe, and assists them with its- gold. Amongst us, a wealthy Jewish family is. the pro-"

prietor of one of -the mast public and useful establishments. . And Jews are found almost in every
branch of commerce. : ’ : : :

{8)-This approximation is taken from the census taken by Maltebran, in 1810; Craberg, ia

4813; Hassel, in 1827 ; and Balbi, in 1826.

)
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of passions, and the prodigious malighity of man’s heart(9)—the destruction of man -
‘decreed at last by a deluge—Noah and his family preserved for the restoration of

CHAPTER 1L

EVENTS OF THE FIRST AGE OF THE WORLD

.y

Tms ﬁrst epoch pvesents events both- gr:md and awful —-God creating the
heavens and the earth by his word(1)—prescribing his laws to the Universe(2)—
establishing matrimonial union ; and upon this foundation the society. of man-
kind ,(3) the perfection of the power of man over animals, and his right to the
possession of the earth.(4) -

With this begins Moses, the most ancient of hxstonans, the wisest of legislators,

and the most sublime of philosophers. Then he proceeds with the history of
man. He represents his innocence, together with his felicity in paradise(5)—the
divine command given to our first parents —the fall of Adam and Eve fatal to their
posterity, punished in all by a sentence of death(6)-—the subdivision of property,(7)
jealousy springing from it—Cain showing to the infant world the first tragical
action, by killing his brother—the punishment of the fratricide, and his conscience
racked with continual terrors—the first city built by this miscreant(8)—the tyranny

mankind.(10) This is the sum of what passed in the eourse of 1656 years,
which lasted from the creation.(11)

The tradition of the universal deluge prevails all over the earth. - Many eircum-~
stances of that event-are marked in the annals of ancient nations: the times agree,

and every thing answers, as far as ean be expected in'so remote antiquity.(12) ‘

The same tradition was found among the Savage tribes of America.(13)

(1) Genesis, ch..1, v. 1.
(2) All the first chapter of Genesis.
(3) Genesis, ch. 1, v. 26, 27, 28, 29. ) )
{4) 1bid, ch. 1, v. 263 ch. 2, v. 29, -
(5) The memory of this has been preserved in the golden ages of the poets ; Bouuet, Discours
sur ’Histoire Universelle.
{6) Genesis, ch. 3. v. 19~ Dust thou art, and unto dust shalt thou return. -
{7) Ibid, ch. 4, v. 3.
8) Ibnd, ch. 4 v. 14~That elty was called Encch af\‘.a' the name of his sop. "
(9) Ihid, ch. 6 and 7.
(10) Ibid, ch. 7, v. 23. . . )
(11) A. M. 1656 B..C. 2248.
(12) Pheen. His. Mnass Vie. Damase, XCV! Abyd. de Med. et Assyr Ap. Joleph Anhthes,

. b.1; Plut. opux. ; Bossuet, Discours sur 1’Histoire Universelle, premiére époque. - - )
: 3(132)- Lafittau, Meurs dcs Sauvages Américains, comparéa aux. meeurs des- premlm templ, vol. -
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-  CHAPTER IIL

N

.

N E‘AR" the deluge are to be ranged the decrease of man’s life,(1) the alt-erdtr"bnwof' i

diet,(2) animal flesh substituted to the fruits of the earth, which occasioned. men
to encounter wild ‘beasts. The first heroes signilized . themselves in these ‘wars:

thence the invention of arms—some oral precepts delivered to Noah—the confu-
sion of lanouabes(3)—the first distribution of the land among the three.sons of

Noah.
Famz'ly of Japheth.

To Japheth, the Japetus of the Greeks, and the eldest son of Noah, is ascribed
the superiority over his brothers, if. not in the number of his descendants, in the
extent of his possessions. All the Indo-Germanic nations, stretching’ without
interruption from the western extremity of Europe, through the Indian peninsula
to the island of Ceylon, are considered as belonging to this common ancestor.
The Turkish nations,” occupying the elevated countries of Central Asxa, also lay
" claim to the same descent.

, To Gomer, the eldest son of Japheth J osephus ascribes the distinction of havmg

been the -ancestor of the Celtic nations. 'Magog was probably the founder of some
"of ‘the Scythian nations. Madai is considered to have been the ancestor of the
‘Medes.

- The .posterity of Javan and Tubal and Meshech and Txras, may be traced from
Ararat, called Masis by the inhabitants, through Phrygia into Europe.  Tubal and
Meshech left their names to the Tibareni and Moschi, Armeman tribes, whose
early emigrations appear-to have extended into Mewsia.

Askenaz, son of Gomar, is thought to be that Ascanius, whose name occurs so
frequently in the ancient topography of Phrygia ; and in Tooarmah even the Turks
find the ancestor of the Armenian nation.

Javan was the Ton of the Greeks, the father of the Ionians. In Elishah, his

son, we see the origin of Hellas or Elis. The name of Tarshish has been by some
supposed to refer to Tarsus in Cilicia. Kittim is said to mean Cyprus; and Doda-

(D AM. 1656 .B: C. 2348 ; Bossuet, Hlstou'e Umverselle, deuxiéme époque.
"(2) A M. 1657 B. C. 2.447 "Genesis, ch. 9, v

- (3) A. M, 1657 B.-C. 23475 Genesns, ch. 11, s Ve 9 Boesuet, Hxsloxre Universelle, second age,

vol 1 » page 10.

EVENTS OF THE SECOND AGE OF THE WORLD.
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'EVENTS OF THE SECOND AGE OF THE WORLD. = 31

nim or Rodanim is understood to apply to the island of. Rhodes. The sacred |
records assert of the descendants of Japheth, ¢ by these were the Isles of the Gen-.

tiles divided;” an expression, which probably includes the almost insulor regions

: Fami’l;z/ | of .Ham.

“

The descendants of Ham constituted the most civilized and industrious nations .
of the Mosaic age. The sons of this-patriarch were Cush, Mizraim, Phut, and’ .
Canaan. The name of Ham is identical with Cham or Chamia, by which Egypt:-
* has in all-ages been called by its native inhabitants; and Mizr, or Mizraim is the/
‘name applied at least to Lower Egypt, by the Hebrews and Arabjans. ,

The'land of Phut appears to signify Libya in general, and the name Cush, though
sometimes used vaguely, is obviously applied” to the southern and eastern. parts of
Arabia. The names of Seba, Sebtah, Raamah, and Sheba, children and grand-
children of Cush, have long survived in the geography of Arabia.

The posterity of Canaan rivalled the children of Mizraim in the eérly splendor’_

of arts and civilization., Though the Canaanites, preperly speaking, and the Phee-
necians were separated from each other by Mount Carmel, yet as the same spirit
of industry animated both, they may in a general sense be cousidered as one
people. The Phenecians possessed the learning of the Egyptians, free from the

' superstitious reluctance of the latter to venture upon the sea. Their chief cities,

Tyre and Sidon, had reached the highest point of commercial opulence, when the
first dawn of social pohty was only breakmg in Greece.

" Family of Shem.

The family of Shem comprised the pastoral nations which were spread over the A

plains between the Euphrates and the shores of the Mediterranean from Ararat to
Arabia. The Hebrews themselves were of this stock ; and the resemblance of

. their language to the Aramean or ancient Synan, and to the Arabic, suﬂicxently

proves the identity in race of what are called the Semitic nations.
Elam founded the kingdom of Elymeis’; Ashur, that of Assyria; a.nd Aram,
the kingdom of Aramea or Syria. -

From Arphaxad were descended the Hebrews, and the various tnbes of Arabia; -

and this close affinity of origin was always manifest in the language, and -in the

~ intimate correspondence of the two nations. Some of the names of. the children

of Shem, as preserved by Moses, are still in use in Arabia as local des1gnatxons H
thus there is still in that country a district called Havﬂah and Uzal, the name
applied by the sacred historian to Sana, is. not yet extmct ) -

\

(1) Genesis, ch. 10, contains the genealogy of Shem, Ham, and Japheth, and aseribes to each
*-of their generations their possessions. The 11th chapter, the genealogy of Shem to Abraham —

See Josephus’ Jewish Annqumes, ch. 3, pages 14 and 15,

of Asia Mmor, Greece, Italy, and Spam, as Well as the isles of the Medxterranean ’
Sea. . ’
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of Babe! had been commenced.(2) o ' ‘
~ About the same time Nineveh was built, and a fow kingdoms were established :
they were small in those times, Egypt alone containing four princi?palities-’—Thcbes,
_ Thin, Memphis, and Tanis.(3) ‘ L ‘
;1. . The first laws and the police of the Egyptians ‘were then established, their Pyra-
. * *mids erected, and the first’ observation of the course of the heavenly bodies made
! . by the Chaldeens.(1)- N D B
 .'Tt ia from those spots, always inhabited, that the first arts and sciences have pro-
ceeded ; but there the-Knowledge of God, and- the ;memory of the creation, by
.+" degrees diminished—ancient traditions were. forgotten—fictions and fables succeed- *
4 " ingto them-—material ideas taking their place—newly fabricated -divinities multi-
s plying.. That gave rise to the vocation of Abraham. S '

y 32 '~ EVENTS OF THE SECOND»AGE OF THE, WORLD. ‘

4o ‘ : , , ]
_ After this first division of mankind, Nimrod, a man of a fierce and violent dis- ‘ :
: position, in Scripture called. a mighty hunter, turned his arms against his fellow i

’. - creatures, and became the'v first conqueror. Such is the origin of conquest. He : ’k
i " set up the throne of his kingdom at Babylon, on the same spot where the Tower

SN . o) e

_ (1) Genesis, ch. 10, v. 9, 10, 11, ‘ : S
(2) A. M. 1771 ; B..C. 2233; Bossuet Histoire Universelle, premiére partie, deuxiéme
époque, page1l. . o -
(3) Porphire ap. b. 2, ’
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. CHAPTER IV. .7 .

'EVENTS OF THE THIRD AGE OF THE WORLD.

F oUR hundred and twenty-six years(I) after the deéluge, Abraham was chosen
o be the stock and the father of the believers. God called him in the land of
Canaan, where he intended to establish his worship, and to multiply his race with-
out end. To the gift of the land of Canaan to.his descendants, God added-the

- more illustrious promise that Christ would issue from his race.(2) The first part E
* of the promise was thus fulfilled : Abraham bad from Sarah, his first wife, Isaac, ,
father of the Israelites—Esau, his grand-son, was father of the Idumeansand of the =
Homerites ; from Hagar, Ismael, the father of the Arabian tribes, since known under
the names of Arabs, Ethiopians, Saracens, and Moors ; from Cethura, his second
-wife, Madian, and many other children who have f‘ormed the nations of the east
“of Jordan, othera to the south of the Dead Sea, and a few in qula, afterwards
dispersed and covering the earth.(3) '
“After Abraham, Isaac, his son, and Jacob; hxs grand-son, followed his faith, and
,xmltated the simplicity of his pastoral life.(4) _ '
Second part of the promise: Jacob received from an angel the name of Israel,(5)
- which caused his children to be called Israelites. From him' were born twelve sons, °

" afterwards called patriarchs, fathers of the twelve tribes of the Hebrews ; amongst

' them, Levi, from whom were to proceed the ministers of sacred things, and Judah,
from whom with the royal race, Jesus Christ was to issue.(6) Jacob, being on his
death-bed, called his children, and addressed each of them separately. When he
came to J udah, the fifth, he said: % The sceptre will not be taken from Judah—at

 all times there will be in his posterity conductors of the natzon—untll the commg-
of the one who is to be sent, who is the object of nations.(7)
The Jews, as well as the other nations of the world, were conquered by the Ro-
~ mans, whom none could resist. About forty years before the birth of Christ, the
triumvir, Anthony, one of the chiefs at Rome, appointed Herod, who was an Idu- - i
mean, consequently a stranger to the Jewish nation, gevernor, and afterwards king ]

(I)A M.2083; B. C. 1921 ; Bossuet, Histoire Umverselle, troxsleme epoque

(2) Heb. VIL 1 2,3, and Sex A.M. 2148 B. C 15365 (zeneals,ch 12, v, 1,2 3; (h, i7,
v. 2 and 18 ch. 22 v 17

(3) Genesm, ch. 13. - ) ) .
- (4) Ibid, ch. 12, v. 1.

-(5) Ibid, ch. 33 v. 28 Josephus’ Anuqmues,§ 1, page 54. ’

(6) Tbid, ch. 13, v. 2, and ch. 22, v. 8; Bossuet, Histoire querseue

(7) lbxd 49, v. 10, o
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~ of the Jews. It is under the reign of that prince that the sceptre was taken from
the race of Judah,and that the authority passed into the hands of strangers. . Thus,
. when Pilate, the successor of Herod, offered Jesus Christ to the Jews to judge
him, they declared that they were no longer permitted to condemn’ any one to a
~ capital punishment, nobis non licet interficere quemguam.(1) o

e -

EVENTS OF THE FO

1. Of the Written Law and of the Laws of Nature. I1. Foundation of the
Written Law. III. Text of the Dicalogue. -
Li—Of the Written Law and of the Laws of Nabure

- Tais epoch is important, because it serves to mark all the time that has'pavssed
" between Moses and the Christian era. It begins four hundred and thirty years.
after Abraham,(2) and to distioguish it from the preceding epochs, which are called

" the time of the laws of nature, when men had no other rules to govern themselves .

than their reason, and the traditions of their ancestors. .
_ II. .,——'Fqund’aiio'n_ of the Wﬁttm Law. ' _
Before establishing his-people in the land promised to Abraham and to his pos-
terity, God established the laws under which they were to live : he wrote them with

_ his own _hand on two tables, which he gave to Moses on Mount Sinai. ' They -
contain the first principles of the worship of God, and the basis, or first rules, of the

haman society. ,
’ I1II.—Text of the Decalogue.

1 am the Lord thy God : thou shalt have no other gods but me.(3)
Thou shalt not make to thyself any graven image: thou shalt not bow down

thyself to them.(4)

‘(1) St. John, ch. 18, v. 31. . )

. (2) A. M. 2513; B. C. 1491, "~ o
. {3) Exodus, ch. 20, v. 2 and 3.

' (4) Ibid, ch. 20, v. 5.

.

URTH AGE OF THE WORLD. -
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EVENTS. OF THE FIFTH AGE OF THE WORLD. - 35

Thou shalt not take the name of the Lord thy God in vain.(1)

Remember the Sabbath-day and keep it holy ®)

Honour thy father and thy mother.

" Thou shalt do no murder.(4)

Thou shalt not commit adultery.(ﬁ)

Thou shaltnot steal.(6) : '
. Thou shalt net bear false witness agamst thy neighbour (7) "

Thou shalt not covet thy neighbour’s wnfe, nor his daughter, nor any thmg that =~ -
is thy nexghbom- S, (8) : '

[ TSR

ST

'CHAPTER VL.

EVENTS OF THE FIFTH AGE OF THE WORLD.

I Solamon, orthe Temple completed II His Wisdom and C’ommerce. 1II. . -
His Downfall. - IV. Rehoboam, and the loss of ten Tribes. V. His Nation
Jalls into servitude. VI. Great events in Western Asia. VII. Athenians.
VIII. Egyptions. IX. Phenecians. X. ‘Progress of History, of the
Laws and Religion during this age. XI. History. XII. Coincidence of
the Sacred and Profane stttmes. XII1. Laws of the Helrrews. )

-—--S'olomon, or tlze Temple completed

It was about the year of the world 3000 before Christ 1004, that’ SoIomon com-.
pleted that wonderful edifice. He celebrated the consecration of it with the most
extraordinary magnificence and piety.

J1.—His Wzsdom and Cammerce. -

That celebrated act was followed by such wise conduct, that the ad;acent nations

"held him in veneration, even the Phenecians relaxed in. his favour their jealous
" and exclusive system of discovery, colonization, and commerce. They allowed

(¢5) lbld, ch. 20,

(3) Ihbid, ch. 20, v.

4) Ibld, ch. 20, P ’

(5) 1bid, ch. 20, v. S . : o S
© (6) lbnd,ch. 20,v 5. - - o : ) ..

(7): Exodus, ch. 20, v. 16 . v . -

(8) Ibid, ch.: 20, v. 17 : .
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him to establish a correspondence with eram, king of- Tyre, and to carry on a-

lucrative trafic beyond the limits of the Arabian Gulf. After a voyage of three R
years, his fleets, ‘conducted by Phenecian pilots, returned, laden with tlke nchest"““"

-

merchandise. It was the first and last of Hehrew enterprises.(1) ‘
Authors of respectability maintain that his fleets went for gold as far as South

-America. - Christopher Columbus believed that it was the remnants of Solomop s,

furnaces which he found in the mines of Cibao, the most abundant in gold of tﬁe
Spamsh isles. (2) g SRS

|

III.—His Downfazz 5

Meanwln]e, qolomon was abandomng himself to shameful mrpltudee his mmd
and his head grew weak, and his pxety ‘degenerated mto ulolatry. i :

7. -Relwboam,mnd the loss qf ten Tribes. .

At hlb deatlx, the bmtal haughtmeﬂs of h1s son, ?Rehoboam, cau.,ed the loss of
ten tribes. '

vV -—st Nation falls into Servitude.

" The kmgdom of Israel rose agamst the kmgdom of Judah: intestine commiotions

took place : neighbouring powers harassed the Israclites on all sides their con-

~ tempt for the arts and sciences, and their hatred of commercial intercourse with

strangers, which the genius of Solomon had partly overcome, returned with their
former virulence, and at length that devoted race ‘sunk into servitude.(3)

The ten tribes, amongst whom the worship of God had begome extinct, were
transported to Nmeveh and afterwards dlspersed amongst the gentiles.(4)

Vl' Great ezents n Western .f]sm.

Inachus, the most ancnent of all the kmga known to the Greeks, lays the kmg-

" dom of Argos.(5)

Cecrops, with a colony of Egyptians, lays the foundat;on “of twelve towns in

N Greece, rather twelve boroughs, of which he composes the boginning of t}ie king— :
‘dom of Athens.(6) '

A short time after,. Hellen, son of Deucalion, rexgnb in Thessaha, and gives his
name to Greece. This people, who had been called Greeks since that period,

-always took the name of Hellenists, although the Latins retamed to them their
ancient name-of. Greeks(7) :

(l) Edmbur«h Historical and Geovraphrcal Atlas, page 4.

(2) Dehorn, “Mark Paul de Venise, Vatable, Robert Etienne ; see Charlevoix’s Journal, Voyage .

in- America, page 33; see, also, the beginning of the second volume of this work, of the peo-

" - pling of America.

(3) Bossuet, Histoire Universclle. sixth epoch, part I. paves 24 and 23

(43 Bossuet, Discours sur I’ Hnsloue v nnerscllc, premlere partie, les: époques. :
(5) A. M. 2148 ; B. C. 1856.

(B) A- M. 2448 B. C. 1556.

(7) A M. 2473; B. C. 153L.
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Cadmus, son of Agenor, transfers a colony of Pheenecians in Greece, and lays C

the foundation of the city of Tlebes in Beothea. The gods adored in Syna and
Phenecia were by him brought into Greece.(1)

Danaus, an Egyptian, proclaims himself king of Argos, and dlapo':sesseth the

ancient’ kmgs descending from Inachus.(2)
- Pelops,a. Phnglan, son of Tantalus, king: of Lydia, reigns in the Peloponesm
It is from: hrm that that celebrated spot received its name.(3) .,

Ninus, sonof Bel, or Belus, establishes the first empire of the Assyrians, and

' the seat of his government at Nineveh.. He introduced in the world that species
‘of idolatry which had for its objgct the Worship of man, by causing a statue to be
;. erected in honour of his father, akd by compe)lmg his sub_jects to adore it. (4)

. Auri, king of Israel, builds Samaria.

.~ Didon, queen of ' Tyre, augments Carthage, ﬁom whuh her subjects cou]d trade )
‘ th ‘advantage, and herself could aspire to the empire of the seas. ’ A

- Thesé@, king of Athens, unites into gne city Cecrops’ twelve towns, and grves
a better form to the government of the Athenians.(5) -

Semxratms, widow of Ninus, and tutrix to Ninias, ber son, augments the Assy-
rian empire by her conquests.

The- celebrated city of Troy, which had been taken by the Greeks under Lao-
medon, its third king, is reduced to ashes again by the Greeks under Priam, after
a sxege of ten years .(6) .

VII. -‘-—-ﬂtl)ém'ans.

Codrus, king of Athens, devotes hpself to save his nahon, and by his death pro-
" cures a signal victory for his people ; but his4wo sons quarrel about the possession -
of his' kingdom. The Athenians abolish royalty, and declare Jupiter to be the
only sovereign of Athens. They appoint perpetual presidents, under the name of -

Archons, responsnb]e for “their administration to the people. ("’) Then the Athe-
nians cover all that part of Asia Minor wuh Greek cities.(8) -

. - VIIL —-Egyphans.

Durmo' that time. the kmgs of Egypt-had become very powerful. The four -

kingdoms of Thebes, Thine, Memphxs, and Tanis, had been united into one, under

" the name of Thebes.(9) .
Extraordinary events had taken place in the east of Asia and the rest of the
world. The descendants of Noah had been dispersed .in the Plains of Shinar,

about 644 years after the deluge, and had left no trace of the course they had fol-

(1) A. M, 2473; B. C. 1531.

(2) A. M. 2552; B. C. 1452, )
(3)A. M. 2682; B C.1352. . -

(4) Herodotus, hb 1 ¢ch, 26 Gcne«u X.v. 115 A. M. 2737 B.C. 1‘67 Bossuet, Histoire

Universelle, -vol. 1, page 2! ;

- (5) Ibid. - ‘ :

_(6) A. M. 2820; B. C. 1184,
(7) A. M. 2909 ; B. C. 1095.
(8) A. M. 2949; B. C.'t055.
(9) A- M. 3033; B. C.971.
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lowed. The Books of Moses alone contained the information that they had divided

between them the earth and its islands, accordmg to their languages, their families,
and their nations.(1) .

The Egyptians ascertained ‘the fact, their celebrated king, Sesostris, fitted out'a
fleet of four hundred sails, with which he navigated the eastern seas and the 1ndian
Ocean ; while, with a powerful army, he marched through Syria, Persia, and India,

as far as the sea that separates China from Japan ; traversed Scythia, as far as the ~

Tanais ; penetrated into Europe, and in several distant countries in the east and

" the north ; planted colonies on the shores of the Euxine or Black Sea, and applied

his discoveries to the comforts of life. Herodotus found in Asia Minor, from one
sea to the other, monuments of his victorizs, bearing the pompous msurlptmn of
Sesostris, ¢ Lord of lords and king of kings.” - ,

The dntﬁculty of ‘obtaining provisions prevented him from entering further into
Europe. He returned, aftgr an absence of nine years, loaded with the spoils of
his enemies : some of whom had anvely defended themselves, others had yielded
without resistance. He erected one hundred temples, by way of thanksgiving, to
the titular gods of tlie cities he had c%nquered noling on these monuments the

" npations Who had defended their liberties.

But the history of nations is like thatof men: a series of successes and. disasters,
of elevations and humiliations. - The fortunate times of the Egyptians were at an

“end j their day of adversity came on; they suffered the most cruel and continued

persecution. from the Persians; were humbled by the Greeks and Romans; and,,

. groaning under the oppressive yoke of foreigners, the spirit and energy of the nation

vanished away. They lost their ships and their mariners, and at last their inde-

pendence ; but their sclence, their renown#and thelr pyxamlds, stlll gIonously.
-subsist.(2)

IX.~Phenecians.

Although, in naval science and commercial enterprise, the Egyptians were greatly
surpassed by the Pheenecians. Being established on the barren coast of Syria, the -
sterility of their country, with the advantage of a maritime position, naturally led
. the Phenecians to embark in eommerce. To this, as their only source of opu-
" lence and power, they applied themae]ves, with unremitting assiduity and astonish-

ing success. They frequented all the ports of the Mediterranean; visited the
western coast of Spain and ‘Africa, where they established several colonies; and
extended their voyages to Britain, whence they imported in.(3)

From the harbours of the Red Sea, their fleets sailed to collect the rich mer-. B
chandise of the East, which they afterwards exchanged for the less coveted, but

more useful preductions of the West. Tyre and Sidon, their principal.cities, be-

~came the empona of the world, the markets of Asia, Egypt, and Greece.

s

(1) Genesis, ch. 10, v. 5 and 32,
"(2) See the Edmburvh Geographical and “Historical Atlas, from page 1 to 5. The most im-
portant authorities alluded to in the text, are Wood, on the genius of Homer, Le Chevalier,

- Voyage de Ia Troade ; Maltebrun, Précis de la Géographle Uniyerselle.

.

(3) Sece. ngard’s Hutory uf England vol. 1, page 14. -~ -
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The caravans of Arabia Felix brought thither the precious stones, the spices,
and the stuffs of India; silver, tin, lead, and other metals from Asia Minor, were
transported by the ships of Tarshish. While for the productions of these countries,
Egypt exchanged its fine linens; Damascus, its wool ; Palestine, its corn, its
wines, and its oil. In short, by their skill, their industry, and their enterprise, the
Phenecians had monopolized the commerce of the world, and established a bene-
ficial intercourse in the most remote regions of the globe. They founded Utica,
Carthage, Cadiz, and other colonies; but employed every means, no matter .
which, to prevent other nations from following them in their footsteps, or interfer-
ing with their commerce.. With this view, they caused every foreign navigator,
who crossed a certain imaginary line, to be thrown into the sea. They are pre-
sumed to have been either the authors or abettors of those pompous lies which
adorned the fictions of the poets, served to enhance the glory of their discoveries, -
and, what was of more importance, to increase the price of their merchandise.
They cunningly placed the accumulation of their lying wonders at the extremity
of the then known world : in the island of Sicily, on the continent of Italy, within
the straights of Messina, where the credulous believed that monsters and prodigies
were to be met with; as Cyclops, Antropophagous, the enchantments of Circé, the

monsters of Scylla, the dreadful whirlpool of Charybdis, together with floating rocks, . -
- the eternal. night of the Cymmeriens, &c. &c., the whole singularly and well

calculated to work on the fears, and consequently to dlscourave the enterpnse of

an |gnorant, superstxtnous, and credulous age.

X ——Progress of sttory, qf the Laws end Religion, durmg this age.

Following the march of these great events, Instory was becoming more perfect,
positive laws more consistant; but the world was falling under a universal ido-
latry. The Jews alone had preserved the idea of a Creator, and even they. were .
allowing superstitious practices to mix with their primitive WOl‘Shlp.

- XI.—History.

Moses had given his first five books, containing the history of the first ages of
the world, of his nation, and of the notions entertained by the Egyptians, the Phe-
necians, the Arabs, and other tribes of Westem Asia, and the relative position of -
other adjacent countries.

* Ezra, doctor of the Judaic laW, was putting the sacred books into order, accu-
rately revised, and collected the ancjent memoirs of his pation, of which he com-
posed the two books of the Parahpomenes, or Chronicles, to which he added the

~ history of his own time, which was finished by Nehemiah; governor of the Jews

newly re-established in Judea. Their books conclude that long history begun by

* Moses, and uninterruptedly continued by succeeding authors, to the re-building of
: Jerusalem. The rest of the sacred hlstory is not wntten in the same order..

- XI1.—Coincidence of tlte Sacred and Profane sttmes.
Whilst Ezra and Nehemlah were forming the last part of that great work, Hero~

B dotus, by profane authors called the father of history, began to write.. Thus the
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last authors of the sacrcd history coincide with the first authors of the Grecian
hnstory, and when it began, that of the Hebrews, to-take only from Abraham,
included fifieen centuries.(1) -

XII1. —~—Laws of the Hebrews.

By his code, Moses had estabhshed the first religious and polltxcal mstltutlons ‘

amongst men, which have partly been incorporated in the laws of every nation ;-

’reaulated the military discipline in his nation ; caused his internal police to be
admired ; his external laws respected by the xdolatrous nations which were sur-

roundmg his; his forbearing polity maintained peace with those which mlght have
crushed his people ; but to prevent communications, and to dlscourage these nations

from trading with the Jews, he rendered the commerce onerous to strangers; he
© permitted usury against. them, which he formally prohxbxted amongst the Jews. o

'CHAPTER) VII.

PARTICULAR LAWS AND CUSTOMS OF THE HEBREWS

~ AS FOLLOWED BEFORE AND b[NCE THEIR DISPERSION

1. Laws of the Hebrews. 1. Ofthe Rabbis and their Authority. I11. Of the l'

Excommunications. IV. Contracts, Writings, Notaries. V. Judges.
VI. Marriage. - V1I. Solemnities of Marriage.  VIII. Divorce. IX.
Consistory, or Senafe, of ihe Jews. X. Of the Year and Month, Sabbath
“and Holza'ays

——Laws of the Hebrews'.

THE laws of the Jews are divided into three parts:

The first is the written law, comprising the five books. of Moses, composed of
six Hundred and thirteen precepts, of which two hundred and forty-eight are
affirmative and three hundred and swty-ﬁve negative, called Mizrod de Oraifa,

or the commandments of the law. The principal contents of these laws-are found
in Exodus, the second book of Moses.. The 20th chapter contains the decalogue, -

or t‘eh comma'ndmen,ts : the 215t chaptér, the 1aws relative to sarvants, v. l'and 2

( 1) Bossuet, Histoire Umverselle, premiére parhe, les époques, page 585 Esdras Xlll Deut

© XXHL 3; Josephus, vol. 2, pageq 104, 107, 1
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manslaughter, v. 12 ; stealing of men, v. 16 ; cursers of parents, v. 17; assault and
battery, v. 17, 18, 19 20 ; hurting a woman with "child, v. 22 ; wounds inflicted -
by an ox, v. 28; ; leaving a pit uncovered, v. 33, The 22d chapter, laws con-
cerning theft, v. 1 ; damages, v, 53 trusts and trespasses, v. 7 borrowing, v..14;
iormcatnon, v. 16 ; witcheraft, v. 18 bestiality, v. 19 ldolatry, v. 20; oppress— .

.- ing of strangers, w1dows, and orphans, v. 21 ; usury and pledges, v. 25 of the

respect due to magxstrates, v. 28. - The 23d chapter, laws concerning slander and
fals> witnesses, v. 1; charity towards the brute creation, v. 4.(1) -

The second isthe oral iaw, delivered by word of mouth. = Such is the name
given to the commandments which rabbies and doctors have made on the books of

" Moses, and to a number of constitutions and rules, named Mizvod de Rabanan, or

commandments of the doctors. - These rules and constitations have been collected
into a large volume, called Talmud. v

The third are such as have been authorized by 1mmemonal ‘usage, called Men-
haghim customs. - As these customs have been formed in various places and at
different times they vary. S :

The written law of Moses, and the-oral law which was given by the doctors,
and iransmitted by tradltlon, are equally received by all the Jews, though dispersed
all over the globe. :

As long as the Temple of Jeruaalem subsnsted the’ Jews could put nothing of .
~ this second law into writing, because it was to be taught orally, and be transmitted

by tradition ; but about one hundred and twenty years after the destruction of the
temple, Rabb1 Judah, by the Jews called Rabana acados (our holy master), on
account of the sanctity of his life, finding that the dispersion of the Jews caused

* them to forget that law, he wrote all the sentiments of the doctors, and-also the

tradition of the rabbies to his time, in a book, called JMzsna, or repetition of the: law,

~which served as a text to the Talmud. - That book, on'account of its brevity,

caused many disputes. Two rabbies at Babylon made commentaries upon the

_ Misna, to which they added the sayings of the learned. That collection was

called the Talmud of Babylon. A few years hefore, another rabbi made a similar
work, which is called the Talmud of Jerusalem ; but the Talmud of Babylon is .
preferred, as more ample and intelligible..

S § - Of the Rablnes and tltezr ﬂutﬁorzty

The rabbies consider it to be a puerile and shameful vanity to <eek the honour
of being appointed doctor ; therefore they will not submit themselves to be ex-

- amined. In some countries, particularly in the East, common fame or renown

points out one whose conduct and learning render him fit to be a doctor. He is -
named cackem, or wise man. In other.places he receives that title from some of .
the oldest rabbxes, who give him.the title of 'Caver de Rau (compamon master)

Il — Of the E.rcommumcatzons

The sentence of excommumcatwn is. pronounced by the rabbies, who curse. the

~ excemmunicated pubhcly. Aﬁ,er which no Jew can speak to hun, nexther to’

S WIr you sce your neighbov.\r’a E:ss‘laying <unde|‘ his burden, thop shalt surely help him. ‘
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i nis

: approach him nearer than one toise. He is forbidden the entrance of the syna-

i gogue, until he be absolved. But this is only a simple excommunication. - There

: is also an extraordinary one, which is performed with much more solemnity.

""“‘Phe synagogue assembles, black torches are lighted, and, at the sound of a trumpet,
- the excommumcatlon is pronounced and the people assembled say amen, '

IV.—Contracts, Writings, N oiarzes.

" All agreements and conventions were admitted to be concluded when the parties
LT . had touched. the coat or handkerchief of the witnesses. That was considered as
i ‘. ‘an_oath to fulfil ‘the agreement that oath was called cﬁenum suddar—(purchase
‘ of the stuff.) :

stanhil 4 L e abbebear gt Sh et
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‘In order to render witnesses irreproachable, they were to be examined in the
: ‘presence of the accused, or of th parties.

As to notaries, all acts, contracts of mamage, Wllls, even dxvorces, made in their ;

* capacity of writers, in presence of witnesses, were valid. : ;}i
If it became “necessary to make the acts more solemn, they were levahzed by ?
three judges, by public authority appomted to that effect. F

V. —Judges.

The principal rabbies, almost with all the Jews, are the natural judges of all
! the difficulties that occur amongst them, - otherwise the parnes agree to submxt the
; i decision of their differences to arbitration. .
~ The rabbies judge conformably to what is written in the Cosen ﬂmz’spart, ora
, " collection of judgments given in similar cases, called Tescivnod, the most part of
S which are found in the 21st chapter of Exodus, beginning with these words, ¢ here
are the judgments you will propose to them,” and in the 22d and 23d Deuteronomy,
upon which the judges decide. The degision of . criminal cases depends on the
law under which they live, the authority of the’ rabbies extending only to the
- excommunication of those who have transgressed the relmon, or the civil law.

VI. —-.Marna ge.

Every Jew is bound to get married, and the rabbies have declded that it ought to
. be ateighteen years of age; the one who passes twenty-one is. supposed to live in
_sm, because he does not obey the command.

VI1.—Solemnities of Marriage.

When the pames have agreed upon the conditions of the mamaoe, a wntmg is .
passed between the man and the relatives of the girl ; aftér which the intended : . ’
F husband pays a visit to his futare wife, gives her his hand, sometimes a ring; and,
on the day appointed, the parties meet at the place agreed on. The couple, stand-
ing under a canopy erected for the occasion, which is generally ornamented with
tassels, have a square veil, called faled, placed over their head. The rabbi of
the place, the singer, or reader, of the synagogue, or, failing them, the nearest rela-
tive, takes a vase filled with wine, and, afier having given thanks to God for having
" created man and woman, and made a command estabhshmg matnmomal union, .
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_ he gives some of the wine to drink to the married couple ; then the husband
. puts a ring on the finger of his wife, in the presence of two witnesses, who gene-

rally are rabhies, and says, “Now you are my wife, according to the rites of

"Moses and of Israel.” © Then the writllen’ instrument is read ; the husband binds

himself to the dot., and confesses to have receivedit. In forme_r times the husband

- constituted a dower in favour of his wife ;(1) pledged himself to be faithful to her

and to maintain her, and he gives the writing to her relatives. - After that is doune,

wine is brought in a brittle vase, a second time, and after having sung six benedic-
tions, the wine is given to the spouses: some of it is thrown on the floor, as a sign

of jubilation and merriment ; then the husband takes the vase, throws it with all
his might on the floor, and breaks it in pleces, to mix with the Joys of this world
an 1dea of death. ‘

VI1I1I.—Divorce.

Divorce was allowed amongst the Jews; but, to prevent the abuse of such a
privilege, the rabbies have established many formalities, which take so much time,

- and give so much trouble, that frequently before the letters of divorce can be exe-

cuted, the parties repent, and a reconciliation takes place. These letters are named
Ghett, and are given to the wife ; they are made by a scribe, in the presence of
one or more of the learned rabbies, and are written upon ruled parchment, con-
taining neither more nor less than twelve lines, in square letters. These, together
with a great number of other tnﬂmo circumstances, rendered a dnvon,e so difficult
to be obtamed that it was seldom resorted to.

IX—-C'onszstory, or Senate, qf the Jews.

The great consistbry, or sanhedrim of the .]'ews,‘ was established by Moses. It was.

composed of sevemy-one ancients of the nation: cne of them had the quahty of
president, or chief. It is that officer that the Jews, to this day, call Hannase (the

- prince). There were also a vice-regent, to whom they gave the title of the father

of the consistory ; all the other members were called ancients, or senators.

There was nothing more solemn and more imposing in the republic of the He-
brews than this sanhedrim. That tribunal, in their language, could make a Soieg
la Tora (a hedge to the law), because it had the power to interpret it, as it thought

proper for the times and circumstances: basis of the oral law, column of the true

doctrine ; therefore, those who refused to submit. themselves to its decisions, ‘were-
considered as rebellious subjects, and were excommunieated. .

X.—Of the Year and Month, Sabbath and Holidays.

The phases of a moon is one month amongst the Jews, and to make their funar -
year correspond with our solar year, they have taken the lunar cycle, or a revolu-

tion -of nineteen yéars.‘ Of these nineteen years, there are seven of thirteen

. months each ; thus, every two or three years, one is of thirteen months, which is
called Meubar intercalated. When that happens they count twice the month of -

) Gen’esis, ch. 34, v.12.

5
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Adar, which is piaced between February and March ; then there are two months

of the same name, called JIdar first and Jder second, or Ve Adar, second Adar.

Names.of the Months.
Hcbrew Names. ’ Roman Names.
-1. Nisan, . . . .. . March and April
2. Jyar, . . . . . April and May. ’
3. Sivan, . .. . . May and June.
4. Tamus, . . . . . June and July.
5. Ab, . . . « -+ July and August.. -
6.Elul, . . . . -.  Augustand September.
o 7. Tisriy . . September and Qctaber.
8. Marhesvan, ‘October and November.
9. Caslew, . . . .«  November and December.
10. Tebeth, . .. . .- December and January.
11. Shebat, . . . . .. January and February.
12. Adar, . .- L February and March.

Ve Adar, or second Adar, xmercalated

Tisri, by whu:h they ‘begin to count their months, corresponds to our month of .

~ September.
The Talmudists do not agree on the month the world began : some of them are -

.of opinion that it was in the month of V7% zsan, others in Tésrs. Ttis this last com~

- putation which is followed.

The Sabbath is kept with the greatest veneration, because the seventh day is

_the Sabbath of the Lord,(1) instituted immediately afier the creation of the world.

On this day, according to the full and literal translation of the text, the Jews were
As that was impossible, " their rabbies have explained and com-

bread, ‘spin, card, tie-and untie, build, use the hammer, hnnt or fish, Wnte, extin-

guish lights, carry burthens, &ec.
Passover.—The 15th of the month of Nisan they begin- the commemoratxon of

their leaving Egypt. That festival lasts elght days. The first night they eat a

lamb, and during the eight days, with their other food, bread without leaven. On
the eve of that day, it was customary for the first-born of families to fast,in -
- remembrance that durmg the following night God put to death the first-born of

the Egyptians.
" Their other principal - holidays are Pentecost, the sixth of the month of Sivan,

also called the festival of the weeks, Sciavod, because it'is the end of the seven

weeks since the Passover; also the day of the premises, because it was on that

day they made their offerings to God of the first fruits of the earth ; also the festival

* of harvest, because they-then began to cut their grain. The Jews hold; by tradi-
tion, that it is on that day that the law was glven by God to Moses on Mount ‘

" (Josephus, Judaie Antiquities, vol. 1, page : 15.
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Sinai.(1) - On that day they profusely ornament their -synagogucs, theu' lecturing
places, and their houses, with roses and other flowers.

The 10th of Tisri is a day of general fasting, called the fast of pardons @
The 15th is the festival of the tents, cabins, or tabernacles, which they call Succod,

" in remembrance that it was in cabins that they dwelt after they left Egypt.

The 25th of Casleu is the festival of Hanuca, in remembrance of the victory the
Maccabees gained over the Greeks.
The 11th of -Adar they celebrate the Purim, to commemorate the day Eathen

 saved the people of Israel from the conjuration of Aman.(3)

N

,CHAPT‘ER VIIL

LEGISLA'IORS AND LAWS OF THE MOST CELEBRATED
NATION S,
FROM THE TIME THE HEBREWS LEFT EGYPT TO THE FOUNDATION
. OF THE ROMAN EMPIRE.

1. Thetwo Mercuries, and the Laws of the Egyptians. II. Distribution of V
Justice. III. Minos, and theLaws of the Cretans. IV. 'L;'ycurous, and .
the Laws of Sparta. V. Draco and Solon, and the. Laws qf Athens. VI. -

~ Principal Laws of Solon. :

I .——-T/ze two Mercuries, -and the Laws of the Eég/ptiam.

The Egyptians were the first who modelled their laws on those of Moses. Their
first legislators were two Mercuries: the most ancient was known under the name
of Theut, who reigned at Thebes; the other was the successor of Meris, who

(1) Exodus, ch. 19. -

(2) Leviticus, ch. 23. . ) :

(3) Many -of the interesting customs of this wondert‘ul people ou«ht to be noticed here, but the
limits of this work will not allow it, such as their notions about dreams, which have passed-to all -
Asiatic, American and Germanic tribes ; their houses, of which they always leave some part un~
finished in this. land of exile ; their.beds, which they never set cast or west, for the respect due to .
Jerusalem and the temple, which were in that position. The commemoration of their holidays .
and their customs stand ‘as living proofs that the events marked in their books have really

. taken place. ~ See'a celebrated. work entitled * The Ceremonies and Customs which are this day -

:bserved by the J.ws,” wntten in the ltulmn language, in 1637 by Leon de Modene, rabbi of
/enice, : .
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" reigned some (ime after the death of Moses. These laws were prom'ulgat.ed about
“fifty years after the Jews had left Egypt.(1) This prince collected -and compiled,

in forty-two books, all that regarded the religious civil, and criminal laws.

II.—Distribution of Justice.

Justice was distributed in the three towns of Thebes, Memphis, and Heliépolis,

during all the time that Egypt was governed by shepherd kings ; but Heliopolis,

" having shaken off its yoke, Amasis, who was its first king, aftewards introduced

new laws, and created a tribunal, composed of thirty magistrates, of which ten

- were taken in each of the three towns. One of them approached more familiarly

the person of the prince. He presided at the councils, having a distinguished dress,

and an image of truth, ornamented with diamonds, suspended to his neck by a_

gold chain. That image represented a woman without eyes. VVhen the president

- took it, it was the signal that the court had begun its sittings. »
*The laws of Amasis were contained in eight books, which were placed under -
the eyes of every one of -the magistrates when they held their meetings. Some of”

these laws . were relative to religion ; the others contained their civil and criminal
laws.
As by the Mosalc code, the Wllful murderer suffered death ; but the Egyptian

.laws were more severe in many other respects : the false swearer, the slandeger,
the one who would allow a murder to be coxnmuted when he could prevent 1t, -
- were also pat to death. - g

The kings themselves were subject to the laws.

The ancient Egyptians entertained very great ideas of the happiness of a future -
. life. They looked upon the: present existence on earth as a passage leading to
~ immortality, and that the tomb vwas the first step towards a place of real and per-
_petual happiness. - In consequence, they dreaded nothing more than to be deprived

of the ordinary sepulture, which was the punishment of a tyrannical administra-

tion, or of sinful conduct. At the death, the public prosecutor caused the body to
. be-brought before the- ‘people, who were the natural judges of the memory of all, .
- and there to be judged.. No considerations could dispense with the law, and a
guilty king knew before hand that his remains would never enter these magnificent -

sepulchres,—the wonders of the world, built by the people for their meritorious

- princes,—no more than his guilty subject could pretend to the humble tomb of hxs :

ancestors.(2)

AI I1.—Minos and the Laws of the C'retans. '

. ~ The laws of the Cretans- are of ahout the same antxquxty as the first laws of the- .
~Egyptians.

Minos, the successor of Jupxter Asterms, kmg of the Cretan.:, was . their first

legislator,  His laws were not transmitted to.posterity, but they were held in great.

repute. It is maintained by ancient historians, says Terrasson, that, like those

(1) Terrasson, Hxstmre de la Jurisprudence ‘Romaine. ’
(2) Rollin, Histoire Ancienne, vol. 1, from page 58to pawe 106,

-~
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of the Egyptians, they were modelled upon those of Moses. But Minos did not
follow the Hebrew .legislator in all his laws. ~He established the community of
meals; he ordered that the children should be brought up and educated together
in a public manner : that was not the law of the Hebrews.

Minos gave to the' promulgation of his institutions an air of myﬁtery, with - the

view of impressing on the people a greater respect for them. He published that

he had received those laws from Jupiter himself] with whom he pretended to have
secret commumcahons every nine years.(1)

IV.—Lycurgus, and the Laws of Span‘a.

About seven hundred and twenty years before Christ, Lyenrgus succeeded his
eldest brother, king of ‘Sparta, and reigned a few months ; but as soon as he was
informed that his brother’s widow had been left with child, he abandoned the
crown, became the tutor of his nephew, and governed the kingdom, until he thought
that he might with safety leave the authority in the hands of his pupil. '

Like Minos, heinstituted the public meals, ordered that the children should be
brought up and educated, publicly and together, as one family ; that they would be
considered the children of the state, so thata weak or vicious father should not
make of his son a fool or libertine.(2)

He then visited the most distinguished natious, for thelr politeness and the sound-
ness of their public institutions, to improve those of his own country, particularly
Evypt -and the Island of Crete, of which the wise severity of the laws pleased his
character. He passed through the voluptuous nations of Asia, ard found in their
frivolous magnificence and luxury a destructive seed of all good institutions.

During his absence, all in Sparta became in a state of confusion, the common

results of an ill organized government. Tlhe calamities of anarchy were dreaded

both by the king and his subjects.. They recalled Lycurgus, as the only resource,
and invested him with the most unlimited power. He then totally reformed the -
institutions of his country. He established a senate of twenty-eight members, -
taken among the most learned, the most wise, and the most virtuous of the country.

He invested that senate with an authority equal to that of the king, so as to esta- \
blish a. salutary balance in" the public weal, which heretofore was constantly . -

vibrating, either in favour of tyranny or of popular confusion.(3)
He gave to the people the right of assembling, and the power of confirming or

’ réjecting ‘the laws proposed by the king and the sepate. Yet a more: difficult

change was to be performed. All the lands in Sparta were in the possession

- of a few individuals : he caused them to be equally divided amongst all the fami-"

lies of the commonwealth. ' To keep the equality of riches, he proscribed the use
of gold and silver coins, and gave such a base value to that of iron that no one was
tempted to accumulate such a burthensome amcle. : : ’

(1) Terrasson, Histoire de la J unsprudence Romaine, page 16. )

(2) Lycurgus instituted public dances: one of them called the dance of ridicules, was found
existing amongst the Hurons and Iroquois Indians of Canada. - 'l‘hxs dance, and its object;
are mentioned in the beginaing of the second volume of this Work- s

(3) Plutarch’s Llfe of Lywrgus.
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Having given all his days for his country, he died for it.. Having completed his
designs, he called the Spartans together, and made them’ swear not to change any
thing belonging to the laws before he had returned. He left Sparta for Delphi,

where he allowed himself to die by starvation, so as to take away from his coun-
' try all hopes of his return, and thus to render his institutions permanent.

V.—Draco and Solon, and the Laws of Alhens.

~ Antiquity presents two other extraordinary leglblators, who imposed thexr laws,

" not'only on Athens, buteven on Rome. The firstis Draco. (1) Hefound Athens
. in a state of great- confusion” and sedition. That city, which afterwards became

the school of eloquence and politeness, had been governed by chiefs, or kings, who,
following no other rule but that of their caprice, had at last been expulsed. Intes-
tine wars followed. Draco undertook a general reform. He had to contend both
with anarchy and the ferocious character of the people he had 1o govern. All
obstacles vanished before his genius and his determination. He began by esta-

blishing, as the foundation of his eriminal code, that the least prevarication against -

the law deserved death: so there were no degrees of punishment: death for all :

“even the man who used a horse, without the permission of the owner, was put to -

death as if he had stolen it. - The idlers, or those who passed their life without
working, received the same’ punishment—first, because they did not fulfil their
duty towards the commonwealth, and, secondly, because idleness is the cradle of

. debauchery and crime.

He authorized every citizen o kill a murderer, likewise' the . one who should
return from his exile before the time, and the one found in a criminal intercourse
with either his wife, his mother, his daughter, or his sister.(2)

Solon.

About - six hundred and thirty-nine years before Christ, Solon was born. of

~ one of the most ancient families of Athens. His father having diminished his for-

tune, Solon was obliged to have recourse to commerce, which was in the greatest
honour in his time. It served him, particularly in placing himin a situation to

travel, and to acquire useful information amongst foreign nations. By that means. -
he obtained a knowledge of the sciences that «can form a moral philosopher and a -
- wise politician. : ‘ :
" Athens had carried in its bosom for a long time a course of . disorder and con- -

fusion, by the extreme disproportion of fortune. The rich possessed all : the poor

"had nothing to resort to but de:pau'. A revolt was at hand, and the hberty of ‘_
"Athens on the brow of a precipice. Solon was the only one who could save the
republic. The people invested him with the necessary authority to perform the .
" task: he accepted the mission, and was successful. He begun by eradicating the
‘ evnl at the root ; did what was most useful, and: thh the least possible m] ustlce

(1) A- M..3378; B. C. 626 -
) Terrasson, Hlstoxre dela Junsprudence Romame, pave
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The poor had nothma the rich had oppressed them with excessive mterest,

which had partly paid their debts: Solon abolished the rest. The rich weré dis--

satisfied, and the poor clamourous, because Solon had not, like Lycurgus, divided

. the lands amongst all the families. But Solon was wise, learned, firm, and just, .
- and was satisfied that having pleased no one, he had done justice to all.

He divided the people into four classes, and prescribed the rank each class
should hold in the republic. ‘He ordered that the public charges should continue

- to be held by the most wealthy ; and those who" supported themselves by their

daily labour were invested with the right of confirming or rejectmg what had been

- discussed in the areopagus and in the senate.(1) ,
. That right seemed in the beginning to be of litile mnortance, butin time became

so, and rendered the people, in fact, the masters of all the affairs of the’ republic.
He augmented the authority of the areopagus ; fixed the number of the members
of the senate to four hundred, which he causéd to be taken from the four classes

of the, citizens, and then caused his laws to be enacted The following are among :

the most remarkable :
- VI -—Prmczpal Laws of Solon.

First—The law by whxch women were forbidden to bring rich dotations to theit

-husbands, to prevent the sanctity of matrlmomal union degenerating into an aﬁ'anr

of traffic and interest. -
Second—The law which allowed those who had no chlldren, to W111 their pro-
perty to strano'ers.

Thu'd——The law that ordered an equal division of property amongat the children, -

“and precluded in that case the parents from making wills. ’ : '

Fourth—The law that obliged every citizen to have a trade, and relieved the.

" children from the obligation of maintaining their parents in thelr old age, lf they
_had neglected their duty i in procuring them one.

- Fifth—The law that obliged the areopagus to inform itself how every one proa-_

vided for his subsistence, and intrusted the magxatrates with the care of the. property -

of widows and orphans.
Sixth—The law that revived that of Draco- acvamst 1dlers. .
Seventh—The law that permitted the killing of the adulterer taken in the act.
* Eighth—The law that oblxced young men to stand up before the anclents,through
respect for their old age.

He made no law against sacrilege, because that crime was not known at Athens,

nor against paracide, hecause nature had so much horror- of it that he thought

its commission impossible.  He was asked if he had made the best laws possible.

He answered,  No, but those the most consonent with the circumstances.” -
When he had completed his Jaws, he called the Athenians ‘together, and made

them swear to observe them for ene hundred years, and then he left Athensy

and travelled. -On his return he had the grief to see Athens once more in a state

of confumon and anarchy. Pealstrate, taking advantage of the broils of the peaple;

S ( 1) That caused ﬂ;e Scytluan Asacharsis to say, that at Athens the wise deliberated and vthat
lhe fools decided, o L
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50 STATE OF RELIGIOUS lNSTITUTION

usurped the sovereign power. When Solon found that he had no hopes of reviv-.

ing the liberty of his country, he hung his arms infront of his house, and left Athens
for Cyprus, where he terminated his honomab]e life wnh ene of the kings of that
jsland. .

Plutarch and Cxcero say that in their. time many of the laws of Solon were in »
full force at Rome. They have been incorporated in the laws of the twelve tables -
of the Romans, and some of them have been transmitted to, us with the Roman -

Junsprudence

- CHAPTER IX.

STATE OF RELIGION, FROM THE DEATH OF SOLOMON

TO THE CHRISTIAN ERA.

" Rehoboam, aml the Idolatry of the ten separafed Tnbes of Israel.

THE brutal haughtmess of Rehoboam, son.of Solomon,(1) made him Tose ten
tribes, whom Jeroboam turned away from their God and from their king. To pre-
vent their return to the king of Judah, he prohibited going to sacrifice at the Temple

.. of Jerusalem, and set up his golden calves, to which he gave the name of the God

of Israel, that the change might scem less strange.” The same reason made him

retain the law of Moses, which he interpreted in his own way, but caused almost .-
. all its polity, as well ¢ivil as rehgxouv, to be observed, so that the. Pemateuch con--

tmued always in veneration among the seceding tribes.

Thus ‘was the kingdom of Israel set up against the kingdom of Judah. In that v

of Israel, impiety and idolatry triumphed : all the earth was idolatrous.  Religion,
though often overclouded in that of Judah, still kept some footing there.

‘After the return from the captivity of Babylon, the Jews scattered in divers
places of Upper ‘Asia, Asia Minor, in Egypt, in Greece itself, began to shew forth

~‘among the Gentiles the name and' glory. of the God of Israel. The Scriptures,

which were one day to be the light of the world, were put into the language most

. Enown upon earth (the Chaldaic), and their antiquity acknowledged. The Gre-
- eian philosophers became sensible that the world was miled by a-God very diffe-
-rent from those whom the vulgar adored, and whom they Worshlpped themselvee

» thh the vn!gar - . .

W A. M. 3029; B. C. 975.
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The most enlightened and wisest nations, the Chaldeans, Egyptians, Phenecians,
Grecians; and Rowmans, were the most ignorant and blind in the article of religion.
Who would dare to narrate the ceremonies offered to their immortal gods and their
impure mysteries ; their Iaws, their cruelties, their ]ealoumes, their sacrifices of

human victims ; crime worshipped; and owned to be necessary to the service of-
their gods ; the hymns that were sung in their honour; the paintings that were.’
* consecrated in their temples, are incredible. Plato, the ‘gravest of their philoso-
 phers, forbids drinking to excess, if it was not in the feasts of Bachus, and to the

honour of that god.(2) Another, ‘after severely lashing all unseemly images,
excepts those of the gods, who choose to be honoured by such indecencies.(3)

-One cannot read without astonishment the honours that were to be paid to Venus,

and.the prostitutions that were established for her worship. Greece, as polite and
wise as it was, had received these abominable mysteries upon pressing emergen-

cies, private persons and public weals, devoted courtesans to Venus; and Greece -

did not blush to ascribe her preservation to the prayers they put up to their goddess.
Solon, (who could expect from so great a name so great a scandal), erected at
Athens a temple to Venus the prostitute, or unchaste love. All Greece was

. filled with temples consecrated to this goddess, and conjugal love had not one. -

Yet they detested adultery, both in men and ‘women ; the conjugal tieewas sacred

among them ; but, when religion was in question, they appeared - possessed of a’
" strange spirit, and their natural light forsook them.

Nor did Roman gravity treat religion more seriously : they consecrated to the
honour of their gods the impurities of the theatre, and the. bloody spectacles of the
gladiators, that is, whatever can be imagined most corrupt and most cruel.(3) .

- Itis true, the philosophers had at last confessed that there was another God be-

side those the vulgar worshipped, but they dared not avow it, one of them excepted -
" that honourable distinction falls upon Zaleucus, the Ieglslator of the Locriens. In

the preamble of his laws, he says: : _
« Every citizen must be convinced of the existence of a God. It. i3 ‘uﬁiclent

%o observe the order and harmony of the universe, to be convinced that it cannot
bave been formed by chance. Every one must master his soul, purify it, and
avoid all sins, persuaded that God cannot be well served by the wicked : virtue .

alone, and a disposition always to- do good, can please him. We must try to be

' just, both in principles and practice : such is the only mode to -become dear to the
" Divinity. Every one must have a greater fear of what Wou!d bring him t6"igno-
‘miny than to poverty.

¢ Let every one have before his eyes the hour of hls deam, that fata} hour which

-we all must -expect; the hour wherem the remembrance of our faults will bring

remorse, and the vain repentance of not having: submitted all our actions to- equity.,
Thence each one ought to. conduct himself every moment as if it were his last;

but if an evil spirit invite him to crime, let him throw himself“in the arms of vir-

N r@w, de leg. VI. .
g) l;&lmtotle, ViI. Polit. : ) '
) Plato, de leg. VI.; Aristotle, Poht Bevruch, Yi. 10,42, 43; Il dod, 1. 1;
15; Athen.I: X111 ; B’mucz H. U vl 1) Frode ; Saabe,
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52 STATE OF RELIGIOUS INSTITUTIONS

“ tuous people, who will, by the representations of God S vengeance and his. good-
ness, bring him back to the path of virtue.”

Voltaire, from whom this is taken, after having (ranserxbed the whoe of this
fragment, exclaims, that antiquity has presented nothing superior fo these lines, both

simple and sublime, free from enthusiasm and of these gigantic figures so much .
_ sdisavowed by sound sense.(1)

Socrates delivered it as a maxxm, that every one ought to follow the religion o{
his eountry.

Plato, his disciple, ‘who saw Greece and all the cmmtnes of the world ﬁlled with
an absurd and scandalous worship, does nevertheless lay it down as the foundation
of his republic, ¢ that men are never to make any change in the religion they find
established, and that they must have lost all common sense should they only think
of it” - Such grave philosophers, and who said such excellent things concerning
divine natare, did not dare 1o oppose the publie error, and despaired of being able

“to conquer it. When Soerates was aceused of denymg the gods the publxc adored
he vindicated himself from it as from a crime.(2)

Plato, speaking of the God who had formed the umverse, says that it is forbxdden

to declare him to the people.  He protests that he will never speak of God but ™

enigmatically, for fear of exposing so great a truth to ridicule.
Athens, the most polite and most learned of all the Grecian cities, took for
atheists those who spoke of intellectual things; and this was one of the reasons for

" which Socrates was condemned.  And yet the Jews themselves who knew God,

and who pretended to be the guardians of his laws and religion, began to mingle in
‘religious superstitions unworthy of him. -Under the reign of the Asmoneans, and in

the time of Jonathan, the sect of the Pharaseas arose amongst them.(3) They |
" acquired. at first a great reputation, by the pumy of their doctrines ‘and . the strict

observance of the law: their conduct was mild though regular. The rewdrds and

~ punishment of the futare state, which they zealously asseried; gained thern much .
honour. At last ambition entered ameng theém ; they assumed as absolute power .
- over the people ; set themselves for arbitrators of learning and religion, which they

insensibly perverted to superstitious practices subservient to their mterests and
the true spirit of the law was in danger of being lost.

. To these evils was added a.greater : pride and presumption. Being'a chosen

race, and blessed for two thousand years, they thought themselves of a different
species from other men. From this' principle, they looked upon ihe Gentiles with

an insupportable disdain. To come from Abraham, seemed to them a distinétion _- '
- which sét them naturally above all others; and, puffed up with so noble an ex-

traction, they fancied themselves holy: by nature, an error which still prevails
amongstthem. It was the Pharisees who introduced this opinion, towards the latter

. times. -They multiplied external usages without number, and delivered their no- -

tions, however contrary to the laws of God, as so many authentic traditions.

Alihou,,h these senuments had never passed by a public decree into tenets of the

@) Preamble of the Laws of Za} echs——ll isthe only part whxch pnssed to postenty ; Volture-—
Histoire Universelle. .

(2) Xenophon, Mem. lib. X.; Phto, de lez. v. - 3

(3) Apol Soc. Apud P!..to tt‘{enophon, Fp 2 ad. Dionys; Bossuci, Hist. Univ. Rehgw 1
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synagogue, they insehsibiy stole in anioﬁgst the people, who became disquiet, tur-

balent, and seditious. - i :

 Ftwas haFdly stxty years before Jesus Christ, when Hyrcanus and Aristobulus,
sons of Alexander Janneus, fell out about the priesthood, to which the kingdom
was annexed. This is the fatal moment-wherein history fixes the first cause of
the destruction of the Jews.(1)  Pompey, whom the two brothers called to be

~ umpire . between them, subdued them hoth, at the same time- that he dispossessed

Antiochus, surnamed Asiaticus, the last king of Syria. The kingdom eof Judah

passed from the hands of the Asmoneans into those of Herod, a foreigner. The
criel and ambitious policy of that king, who professed only in appearance the

Jewish religion, altets the maxims of the ancient government 5 puts every thing in

diébrder; confounds at his pleasure the suceession of the priests ; weakens 'the‘ ’
. pentificate which he renders ~arbitrary ; enervates the authority of the council of

the nation, which can no longer do any thing: the whole Ppublic power passes into
the hands of Herod and of the Romans, whose slave he was, and the Jewish com-
monwealth is shaken to its foundation.(2) o . g

The plan of this work does not admit of entering into minute proofs of what is
advanced ; but, by consulting the authorities referred to in the preceding outlines, we
will become satisfied that every thing, except God, has had a beginning ; that there
is no ancient history wherein there do not appear, not only in the early ages, but long
after, manifest vestiges of the newness of the world. We see laws establishing

‘manners, ‘polishing, empires forming, mankind,—getting out of his ignorance,—

instructed byexperience ; arts are invented or perfected. According as men mul-

tiply, the earth is closer and closer peopled : they pass mounfains and precipices, -

they cross rivers, and at length seas, and establish new habitations,

The earth, which at first was but an immense forest, assumesanother appearance. .
The woods cit down make room for fields, for pastures, for hamlets, for towns,
and at length for cities. Men learn to catch certain animals, to tame others, and"

inure them to service. - Together with animals, they acquire the art of managing

fruits and plants; and to bend the very metals to their use, and gradually make ali ,
‘nature subservient to their power and genius. The first couple had received from .

Heaven the order of peopling the earth 3(3) and has peopled-it, God gave to man
dominion over the fish of the sea, the fowl of the air, and all living animals:(4) the

“'most fierce of the creation is brought to obey the dictates of his children. Man has

had only to take possession of the gift; and the natural intellect of the most simple

. has been sufficient. to use it to advantage. * It is not 1o the polished Greeks and Ro-

mans that mankind is indebted for the discovery of the most useful arts and sciences :

- we owe the first observations which brought them to light to savages, obscure men,

or uncivilized nations. It is they that have procured for us the use of bread, wine,

. medicinal herbs, domestic animals, the method of he]ting and bending metals, the
" manufacture of linen, the art of dying, and all that is most useful and agreeable in
. human life. ' S - -

(1) Josephus’ Judaic.Antiquities, XIV..8, XV. vol. 1, bell. Jud. 4, 3. .
(2) Bossuet, Histoire Universelle, suite de la religion, vol. 1, page 254 et 255.
(3) Genesis, ch. 1, v..28, . i

(4) Ibid. - CA '
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Modern Europe glorifies itself in its discoveries ; but the art of printing, to which
its philosophers look for immortality, has been discovered by a man so little known,
that many towns in Germany, in Holland, and even in China, claim the honour of
the invention. :

Galileo could not have calculated the wenght of the gir had not a fountain maker
observed that water could not asoend more than thirty-two feet in the tubes of his
aspiring pumps. : '

Newton would not have read in the heavens wnhout the assxstance of chlldren,
in Zeland, who, playmg wnh the glasses of a spectacle-maker; found the first tubes
~ of the telescope.

European artillery would not have subjugated Amenca ‘had not a monk, by '

chance, found the composition of gunpowder.

. Whatever glory Spain claims for having discovered a- new world savages from

Asia had covered it with nation and empires long before Chr.stopher Columbus
was bern.

_Academies may accumulate machmes, systems, books, eulogmms, the principal
- praise is due to illiterate men, who have furnished the first materials.( 1)

But now, with a neiv age, a new series of extraordinary events opens upon us.

Wlth the Roman commonwealth, which swallowed up all the empires of the uni-

- verse, whence bave sprung the greatest of the world,—among them France and
England, who have transmitted to us its-admirable laws. -

Nothing ‘so much maintained the peace of the empire as the order- of justwe.

. The ancient repubhc had established it ; the emperors and the sages explained it

upon the same foundation ; all the people, even the most barbarous, regarded it
'with admiration ; and thereby was it.chiefly that the Romans were judged worthy

. to be masters of the world. In fact, if the Roman laws have appeared so sacred
- that their majesty still subsists, notwithstanding the ruin of the empire, it is because

good sense, which controls human life, reigns throughout the whole, and that there
is nowhere to be found a finer apphcauon of natural eqmty

. (!) See Bernardin de St. Pierre,-Emdes dela Natixre, vol..1; page 40, 41.
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CHAPTER X.

OUTLINES OF THE RELIGIOUS, POLITICAL, AND LEGAL
HISTORY OF THE ROMANS.

‘ I Remus and Romulus, their origin. L Ezposed on the borders of t/ze szer

III. They restore their Grandfather to the Throne of Alba. IV. They
" look for a Sheltering Place. ' V. Foundation of Rome— Death of Remus.
V1. A form of Government is-estublished—the Romans oblain Wives. VII.

 The Sabines become the Allies of the Romans. VIII. Romulus murdered.

" IX. His Apotheosis. X.Numa Pompilius. XI. Tullus Hostilius. XII.

Ancus Martius.  XII1. Tarquinus Prescus. XIV. :S’ermus Tullms. '

X V Tarqum the Proud——Downfall of Roylty.
.-—Remus and Romulus, their orzg-z'n.

ABovuT seven hundred and fifty-two years before the common era, Numetor,
king of Alba, was dispossessed of his kingdom by his brother Amulius, who, fearing
‘that Numetor might one day find an avenger in some of his descendants, eon-
demned him to haw no postenty, by forclng Rhea Sylvxa, his only. chxld to become
a vestal.

II. ——E.rposed on the borders of the Tiber.

. The precau'uon of the usurper was useless : Sylwa gave birth to two sons, Remus '

and Romulus. Amulius ordered one of his guards to throw them into the Tiber.
The guard only exposed them on its borders, where one Faustulus found them, and

brought them up as his own. children, and his wife, Laurentia nursed them. This ‘

woman, on account of her dissolute life, had received the surname of Lupa (the
she wolf) : - that gave rise to the fable, that Remus and Romulus had been nursed
by a she wolf.

- I~ T/zey restore tlmr Grandfather to t/‘ze Throne qf Alba.

Thelr danng and enterprising character soon mace them known. One day as

. Amulius™ shepherds were carrying away some of Numetor’s herds, they fell upon

them and rescued the herds; inflicted some summary punishment on the shep-
herds, who sometime after succeeded in bringing Remus before Amulius, who sent
him to Numetor to be pumshed; Meanwhile, Faustulus informed Numetor of all
the circumstances relating to the birth of Remus and Romulus; they were

acknowledged as the grand-children of Numetor. Remus was set at liberty, which
‘he would otherwxs_e soon have recovered, for Romulus had already placed hu_ngg:jf .
at the head of a gang of vagabonds, and_was entering  the town, when Remus .

Ch
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/ informed him of their ongm. They mstantly formed the resolution to overthrow
' the usurper, and to restore their grandfather to the throne of Alba, and their pro-
ject was executed as soon as formed.

P  IV.—They look for a Shellering Place.

- The two brothers then left Alba, always at the head of bandits, outlaws, robbers,
;- - and other bad subjects, and looked for a place where they could both establish them-
i selves, and be protected against their neighbours, whom they intended to plllage

iy
& e,
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‘ s ‘ . V. -—Foundaiztm of Rome—DeatlL of Remus.

“They stopped at the place where Rome was since built. It was not long before’ R

a quarrel arose between the brothers: Romulus killed Remus, and remained the ‘

only chief of the gang, which considerably increased with persons of all sorts

© gathered together, who. had come to seek freedom and impunity in the asylumn

Romulus had opened to all comers. He trained this wild people in the spirit of

. attemptmg, and to carry every thing by force. "It is by this means that he obtained
the very women they afterwards married. .

A

A

VI -—./1 Jorm of Government is established—the Romzms obtain Wives.

Romulns then thought seriously.of establishing a permanent form of govemment.
By degrees he established order, and restrained the spirit. of the people by salutary
laws. He begun with religion : he locked upon it as the best foundation of em-'
pires ; he made it as solemn and modest as the darkness of idolatry would permit.

He divided the lands into three paris: the first was consecrated to the service
“of the gods the second was destined 1o defray the public expenses ; and the third

. was divided into thirty equal portions, according to the number of wards which
~composed the total number of the citizens.

The inhabitants of Rome were also divided into three separate orders: the patri-
cians, or fathers, the knights, and the plebeans, or common people. Romulus
eetabhshed a senate, or council, of one hundred, chosen from amongst the patri-
cians ; reserved to himself but a small portion of power, or rather little was left to
him, for it is not to be supposed that it pmceeded from a spmt of moderatnon on -
‘his part.

The senate was to digest and propose all aﬁ'am ; some it settled sovefewnly‘. '
with the king, but the more general were referred to the decision of the people.

~ Meantime the Romans had no wives. Romulus sent deputies to the Sabines,
and other ne;ghbounng nations, to demand same ; but thxs new people was so
badly famed that the deputies succeeded nowhere.
e - Romulus resolved to have revenge for the contempt of his neighboum, bes:des
L to"obtain wives: he caused solema games to be played in honour of Neptung.
~+ © Asitwas expected, the Sabines and other surrounding nations camie to see them :
they. were well received; but daring'the performances, the Romans, sword in. hand,
* fell on this assembty, carried off the girls, and sent their fathers and mothers home.
T After’ mauy useless tears and screams, the gisls pacified themselves, and got
lccusﬁoméd to their husbands, from whom they had received as fair treatment as
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they could expeet. - A war was naturally to follow such a manifest violation of
the rights of hospitality. With this war begun the fortunate destiny of Rome. The
Cenenians, the Crustumeniens, and the Antemnates, were vanquished, and became
Roman colonies ; but the most powerful, the Sabines, remained to be conquered.

They treacherously, in their turn, introduced themselves into the new city. The fate
of Rome was on the brink of ruin, when the Sabines saw with astonishment their

- daughters, having become the wives of the Romans, supplicating their fathers, their

brothers, and their husbands, to lay down their arms: = This unexpected event
disarmed the most furious: peace was concluded.

V1I—The Sabines become the Allies of the Romans.
The two people hecame so intimately blended together that the most part of the

Babines became Roman citizens. Their king, Tulius, governed in common with :
" Romulus, until thé former was murdered by some of his personal enemies, and
_.Romulus remained the only kmg of the Romans. He then attempted to increase

hxs a,uthonty.
'VI I 1. -—Romulus .Murdered

The senators, fearing that thelr government should become purely monarchical,
and finding that ‘Romulus was already too imperious, tore him to pieces in a storm

which had suddenly arose during one of theu' assemblies. . He was then fifty-five

years old, and had reigned thmy-two.( l)
. IX—His .ﬂ_pot/zeoszs. ;

As the people were forcing the senate to inform them of the fate of thexr king, . -

one Proculus, bribed. by the senators, swore before the nation, that he saw Romulus

- descending from heaven, and declared to him that he had been réceived amongst

thee gods, and that in this quality he required divine worship. The senators were
the first in erecting altass to the one they had murdered. The Romans were igno-

rant, hence credulous and superstitious: their clamours were silenced, and they

believed the story. Thus Romulus became one of their gods.
X.—Numa Pompzlws. (/l M. 3"90)

N uma’ Pompxlms, their second kmg, in a long and profound peace, finished the
forming “of the manners of the Romans, and in uetthrv their rellglon, upon the same
foundatien which Romulus had laid. : :

, XI.—Tullus Hostilius. (4. M. 3333).

Tullus Hostilius established, by strict regulations, mxhtary discipline and the

orders of war, .

XII -~.ﬂnc‘us .Marlws (4. M; 3378) R

e Ancus Marhus, his successor, leEd wnh the military practues sacged ceremo~ -
mes, m order to render the mamal art veaerable and rehgmus -

)} rm'mb’.mre ommi.m.; Bossqét, Histare Univera,cne,?}._ M.3289.
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8 OUTLINES OF THE HISTORY OF ROME.
XIII.—-Targumue Priscus. (A. M. 3426).

After him, Tarquinus Priscus, to make creatures, augmented the numher of the
" senators to three hundred, where they remained many ages ; and he began great

works to promote public ccmvemency amongst the people

XI V—Servms Tulbius. (A. M. 3448).

. Servxus Tullius pro;eeled the establishment of a commonweahh, under the com- v
mand of two annual magistrates to be chosen by the people, but did not succeed.

 XV.TFarquin the Proud—Downfall of Royalty. (.M. 3495).
In hatred of Tarquin the Proud, who had rendered regal authority edious by

his oppresswe violence, and by the lewdness of Sextus, his son, who gavé the.

ﬁmshmg stroke-by dishonouring Lucretia, who killed herself not to survive to her
honour,—her blood, and the harangues of Brutus, spirited up the Romans,—

Royalty was abolished, with horrid execrat\ons against any who should attempt ta .

restore it ; and Beutus made the people swear eternally to maintain their liberty.

CHAPTER XI

-OUTLINES OF THE HISTORY 'OF ROME.

" I. Consular Government. II.- Establishment of Tribumes. I11I. Decemcirs

© Establisked. I V. Principal Laws of the Papyrien Code. V. Division of
the Laws of the Twelve Tables. VI. A few of the Principal Eaws of the
- Twelve Tables. VII. The Decemvirs Expelled. VIII. Baltle of Cheronea
—first Exploits of Alexander. IX. Alexander and Darius. X. The
. Empire of Alexander is Divided. XI. Il yield to 1he Romans. XIL

First step towards the Downfall of the Roman Empire. -XIII. Julius™

Cesar Subdues the Gauls and almost all the World. XIV. Heis  Murdered.

XV. Batile of Actium. XVI. Augus Cesar— General Peace—The Temple

of Jamzs 18 Shut—Jesus Christ comes into the Warld

' 1.—Consular Gcwemment (ﬂ M 3495)

The kmgs being bamshed the consular government was established upon ‘the
plan of Servius, but it was soon weakened by the jealousy of the people. In the

- first consularship; P Valerius, the consul celebrated for his vxctones, Was sus-
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OUTLINES OF THE HISTORY OF ROME. 59

gsected by his fellow citizens, and to satisfy them he was obliged to enact the law -

which allowed an appeal to the people from the senate and consuls, in all cases
wherem the punishment of a citizen was concerned. :

i1 ‘——Establzs/zment of Tnbunes. (.ﬁ M. 3511)

Rome, which had so gallantly defended herself against foreign powers, was
hardly strong enough to defend herself against her own people. The jealousy had
revived between the patricians and plebeians ; the consular power, though already
‘moderated by the Valerian law, seemed still exorbitant to.a people so jealous of

their liberty. They seceded to the Aventine Mount ; violent overtures proved .

‘fruitless; nothing could bring back the people but the calin remonstrances of Me-

nenius Agrippa, who was, however, necessitated to find some lenetives. He -

granted to the people tribunes to defend them against the consuk. The law which

instituted this new magistracy was called the sacred law. Such was the rise. of B

the ‘tribunes of the people. . -

Meantime, these new ma strates, iven to the Roman €0, le to protect them -
g peop p ‘
against the consuls, formed new divisions in the city. Rome, formed ux;der_ the

" kings, wanted the laws necessary for the constitution of a good republic. The
reputation of Greece, still more celebrated for its government than for its victories,

prompted the Romans to take from thence their patterns, so they sent deputiesto . - .
atudy the laws of the cities of Greece, and especially those of Athens, which were

the most congenial to the state of their infapt republic.
11~ Decemvirs Estabhsked (A M. 3553)..
Upon this model, te’n absolute magistrates, created the year after, under the

mame of decemvirs, digested the laws of the twelve tables, which,—combined with
the laws made under the kings of Rome, which ‘were imbodied in one volume

by a jurist named Papyrian,—the people, through gratitude, called the Papyrian - V

code, are the foundation of the Roman faw of the twelve tables, a model of prec;-
: sxon, says Montesqmeu. :

1v. —-—Prmczpal Laws af the Papynan Code.

l. It will be a crime to believe that God has the form or figure of ary created
things. No image will be made to represent the divinity. '

2. Public worship will- not be mixed with the fabulous ceremonies of othcr
nations.(3) :

4. The king shall preside at all sacrifices.

5. Nene but the patricians will fulfil sacerdotal dngnmes.

8 Let law processes be suspended on holidays.

9. Meetings of citizens during the night are forbidden.
15 The people will vote in all public affairs. They- will chose the mag,.-

‘trates. No war will be undertaken, no peace will be concluded, thhout their

eon”nti
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a ﬁne.
© 21, The husband will obtain a dlvmce from his wife if she have poxsoned her
children, fabricated false keys, or committed adultery ; but should the husband
- “otherwise repudiate her, he will be deprived ‘of all his property, one half whereof
will be given to his wxf'e, the other half confiscated, and he will be devoted fo the
gods of hell.

33. Good faith must be the basis of every contract.

V.—Division of the Laws of the Twelvé Tables.

1. Concerning legal proceedings.
2. Delays, exceptions, defaults, robbery.
3. Deposit, usury, interests, rights of credltors.
4. Paternal power and marriages, C
5. Formalities of wills, order of successions and of tutorshxps.
- 6. Sales, possessions, prescriptions, and revendmanons.
7. Crimes and damages. .
" 8, Congregations and trades.
9. Publiclaw. o .
10. Solemnities of oaths and funeml ceremonies, o
11. Supplement to the first five tables.
12. Supplement to the five last.

V1—A4 few af tlte Pnnczpal Laws of the Twelve Talles.

1. Follow without delay before the judge the party who will summon you. ‘
5. If the adjourned find a respondent let him go.

- 6. None but the rich will be allowed to answer for the nch, as for the poor am,

~one will do.
7. The setting of the sun must put an end to all contestations,
8. The parties-will be present during the pleadings.
14. The thief taken in the act shall suffer death. .

18. A compromise made - between a thaef and the person he has robbed wxll be

“legal and binding.,
~19. No prescription fora stolen article. -

20. No more than one per cent. mterest will- be allowed under a fine of four -
" times the amount.

.22, No prescription in favour of strangers. '
23 The debtor who will have confessed his debt shall have thu'ty days to, pa.y Jt.

24. If the debior then refuse payment,-and do not give security, his creditor

may put him in chains, but will give him one pound of flour per diem.

32. The will of the father of a family, relative to his property and the tuibrshxp ‘

" of his children, will be the law after his death.
35. His debts will be pald in proportion to the share each wxll have in bls estate.

36. -Should he die vmb.out a w:ll the nearest relatxve o{ the children will be
their tator. .~ S : L

16. The murderer shall suffer death accidental homicide w:ll be punished by

o -n«wm.;:w-qvﬂn’««wﬂx ) -
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38. Every convention must be executed aecordmg to the terms in whlch it has
i . been made. The vendor will guaranty all what he will have mentioned, and
4 ‘ should the description not correspond with the thing, he w:ll pay double 1be value
‘of the object sold. o
39. When one will cause his property to pass mto other hands, the terms he .
wxll make use of will be the law.
" 41. A thing sold and delivered shall become the property of the purchaser when

: - hehaspaid for it only. -
: 42. Real estates will be prescnbed af'ter two years’ possesslon, and personal v - 4
; _property within one year. .l!‘
i "~ 45. The presumption lel be always in the favour of the possessor, and i in case =

b of slavery in favour of liberty. 7

46. Should you find that your neighbour has used some of your timber in hxs
bulldmg, you will be entitled to double the value thereof but not to dest.roy the.
- house so as to take away your property. .
417. Should cattle cause any damage ina ﬁeld, the master wdl pay damages or
give up the cattle.
L " 51. Should any one, durmg the night, destroy the wheat of others, he shall be .
. : hanged to death.
; 52. Whoever will maliciously set fire to the house of another, ortoa stack of
i » . wheat near the houge, will be burned. '
- 53. Let the one: who will have maimed another be pumshed by the lex
tabionis. - :
" 56. Whomsoever will have, by hxs speeches, by injurious verses, or otherwnse
-defamed the reputation of others, will be punished by cudgelling. -
- 58, Any one who will refuse to give evidence in a case where he will have been
taken as'a witness, shall be noted of infamy, and will never be allowed to bear B
. testimony. ’
_ 59. Every false swearer eball be precrpxtated from the top of Mount Tarpexus.
s : 61. The one who wﬂl have prepared poxson, or caused rt to be taken, will be

ﬁ . putto death.
H

62. The paricide will be thrown into " the nver, the head covered mth a veil,
and the body sewn in a leather bag, -
74. No privileges are to be granted to mdxvxdua]s.
75. Not only the debtors who will have been set at liberty, but also forexgn
: , rebellious subjects who shall have returned to their duty, will be put in pmessxon o "
L * of their former rights, as if they had constantly been faithfal. - ' S
: ‘ 776. Nothing shall be decided in regard to- the life or condition of a Roman citi- - . . .
zen, unless it ‘shall be in the.commices, or centuries (hundreds).(1) - o
7. Any one who-will sediticusly assemble during the night shall suffer -death.
~ 78. Every one who will incite strangers to declare agamst Rome will snﬂ'er
death. - -
79. Should a Judge, -or arbxter, recerve any money to render a favourab!e ]udg- :
ment, he shall suﬁ'er death . .

(l) mmwhmwmdprm.
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83. Let cxcessive pomp be banished from funeral services.
97. The land of sepulture shall never be prescribed, &c. :
The laws of the twelve tables, says Cicero,(1) present an image of antiquity,
- By them w2 learn the terms that were formerly in-use—the rules of the policc and
establishments made for public utility—even most sublime philosophy will receive
sound lessons by those laws ; and should the whole world join against my opinion,
T cannot disguisc what I think, that the laws of the twelve tables appear to me to
be preferable to all the libraries of the philosophers. o :
The people, charmed with the equity with which the decemvirs had 60mposed_
‘these laws, suffered them to engross the supreme power, which they used in a
tyrannical manner. : o :

' VIL—The Decemirs Eapelled. (4. 2, 3555).

Great commotions were now occasioned by the incontinence of. Appius Clau-

dius, one of the decemvirs, and by the murder of Virgina, whom her father preferred
“to kill with his own _hand than to suffer her to be prostituted to Appius’ passion.’

The blood of this second Lucretia roused the Roman people, and the decemvirs

were expelled. - - _ _ .
Unfortunate times succeeded. Cimon, son of Methridates, general of the Athe=

-nians, reduces Artaxerxes, king of Persia, to make a shameful peace.. Despaired -

of conquering the Grecks by force, Artaxerses now con'si_de@. only how to profit
by their divisions, which were come 1o a great height between the Athenians and
‘Lacedemonians. These ‘two states, by the jealousy of each other, . divided all
Greece. Pericles, an Athenian, commenced the Pélopdnesian war, which lasted
twenty-seven years,.and terminated to the advantage of Lacedemon. = = .
During these times the Gauls entered into- Italy, and remained seven months
e masters of Rome, when, being called elsewhere, they withdrew, loaded with booty.

K VIII.—Buttle of Chgfonea-j—ﬁrst Exploits of Alexander. (4. M. v 3645).

| ‘During the broils of Greece; Epauﬁnondus signalized himself by his equity and

moderation as much as by his victories. Under so great a general, the Thebans
are victorious, and the power of Lacedemon_is humbled. That of .the kings of
Micedon begin with Philip, the father of Alexander the Great. Notwithstanding

' - the opposition of two kings of Persia, and the still greater difficulties created in
Athens by the eloquence of Demosthenes, a powerful defender of liberty, that vic~

‘torious prince, in the space of twenty years, subjected all Greece, where the battle of ,

.. - Cheronea, which-he gained over the Athenians and their allies, gave him an abso-

lute power. In that famous battle, whilst he broke the Athenians, he had the
joy to see Alexander, at the age of eighteen, plunge through the Theban troops,
Dnotwithstanding Epaminondas’ discipline, and _among others the sacred troop

called-the Friends, which thought  itself invincible, Thus, master of Greece, and -
tated nothing' less than the ruin of

supported by a son of o great hopes, hé med;

. the Persians. But their overthrow. was reserved for Alexander.

' (1)"Cicero,‘ de Oratore, liiv,v 1 , Ymnn,.' H;smn ds 1a Jurisprudence Bomaine, page 93, .
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In the midst of the solemnities 6f a second marriage Philip was assassinated.
The same year, Arses, king of Persia, was killed, and gave the kingdom to Darius.

IX.—JAlexander and Darius. (.M. 3665).

Thus two brave kings began 1o reign together; Darius and Alexander. . They -

Jooked upon each other with a jealous eye, and seemed born to dispute the empire
of the world. But Alexander wished to establish himself" before he attacked his

‘rival. He revenged the death of his father; he subdued the rebellious nations
who despised his youth ; he beat the Greeks, who vainly attempted to shake off

the yoke ; and destroyed Thebes, where he spared nothmg but the house of Pindar,
in favour thW oles. Powerful and victorious, after so many exploits, he marched
at the head of the Grecks against Darius, whom he defeats in three pltghed battles ;

enters triumphant into Babylon and Susa ; demolishes Persepolis, the ancient seat

of the kings of Persia; pushes his conquests as far as the Indies, and returns to

, Babylon, where he d:es in the thirty-third year of hlS ag°, A. M. 3660,

X T/ze Em]nre of Alexander is Divided. (A. 7‘[ 3674‘).

Durmg Alexander’s conquests, Rome was engaged w;th the Samnites, her. neigh-

_bours, and had the utmost difficulty to reduce them. -After his death, his

empire was divided.- His captains sacrificed to their ambition his whole family ;
nothing was to be seen but bloody hattles, and dreadful revolutions. In the midst
of 80 many disorders, several - nations of . Asia minor, and the nemhbourhood set
t’nemselves free, and formed kmgdoms : o

XI -—ﬂll yleld to the Romana (A M. 3906)

After four hundred and eighty years of war, the Romans, ﬁndmu themse]ves
masters of Italy, begun to turn théir eyes abroad. “They now conceived a jealousy
against Carthage, which they thought was growing too powerful in their vicinity by

- its conquests in Sicily, from whence she had made an attack upon Italy. Thatrepu-
blic then commandéd both coasts of the Medxterranean, possessed almost all Africa,
and extended itself on the Spanish side through the streights. ' Thus, mistress of

the sea and of commerce, she had seized on the islands of Corsica and. Sardenia.
Sicily had difficulty to defend itself: Italy was too neary threatened not to be

alarmed. Hence the punic wars. Every thing yields to the arms of Rome,

Canhage, reduced to the last extremity, is obliged to pay tribute to Rome, and to
give up, together with Sicily, all the islands that lay between Sicily and Italy.~—

~ During all this time intestine wars had desolated Syria, and the Romans suffered
* that rich kmcrdom to waste itself away, and extended their dominions to the west- .
“ward, even ‘beyond the Alps. . Sextus, having conquered the Gauls, named Salii, .

established in the city of Aix a colony which bears his name to this day. * Fabulus
subdued the Allobroges and ‘all the nenghbounng pations. Thus the Roman

ompire grew in greainess, and aradually possessed 1tse]f of' all.the lands and seas of

the known world
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XII—First step towards its Downfall. (1. . 3910).

But as fair as the face of the republic seemed outwardly by its conquests; as
disfigured was it Ly the ambition of its citizens, and by its intestine broils. The
most illustrious of the Romans became the most pernicious to-the public weal.
The two Gracchi, by flattering the people, begun. dxvxsxons wh:ch did not end but
with the commonwealth. -

Whilst Rome protected Capadocia- against Methndaies, king of Pontus, and so

great a foe, yxeldmg to -the Roman force with Greece, which had espoused his
cause,—Italy, long exercised ‘in arms by so many wars, maintained either for or -

against the Romans, endangered their empire. by a universal revolt. Rome felt

herself at the same time torn by the furious animosities of Maryus and Sylla, one

,of whom had made both the south and the north tremble, and the other was the
conqueror of Greece and Asia. Sylla, who was styled the fortunate, was too much
" #0 against his country, which his tyrannical d:ctatorshxp brought into ‘servitude.

He might well:lay down voluntarily the sovereign power, but he could not prevent

the effect of the bad example he had set. Every one would be master. Sertonus,
a zealous partisan of Marius, cantoned himself in Spain, and entered into a league
with Methridates. Against so great a captain force was of no avail, and Pompey
could find no way of reducing that party but by sowing discord init.

Lucaullus was getting the better in the East. The Romans passed the Euphrates ;
but their general, invincible against the enemy, could not keep his own soldiers in
their duty. Methridates, often beat, but never discouraged, was recruiting his
forces, and Pompey’s good fortune seemed necessary to put a happy period to the
‘war. He had just completed the scouring of - the seas of the pirates that infested
them from Syria to the pillars of Herculus, when he was sent against Methridates.
-His glory appeared there at its height. He totally defeated that valiant king ;
" subdued Armenia, whither he had fled for refuge, Iberia and Albama, whxch

. ‘supported him ; Syria, torn by its factions ; ; Judea, where the divisions of the As- -
. moneans left ercanus Second but a. shadow of power, and in short the whole .
East. But he would not have triumphed over so many enemies but for Cicero, -

who saved Rome from the flames that were preparing for it by Cateline, backed
. by the most illustrious of the Roman nobility. - That formidable party was ruined
by Cicero’s eloquence, rather than the arms of Anthony; his colleague.” But the
lxberty of the Roman people was nothing the more secure. Pompey reigned in
the senate, and his great name made him-absolute master of all dehberatwns. ’

XI I I .——Julws Cesar Subdues the Gauls, and almost all iﬁe World
(. 3. 3940.)

Julivs Cesar, by secunng the Gaule, obtamed for Rome 'the miost -useful con-
- quest it had ever made. So- signal a service enabled him to establish his domxmon
in his-country : ‘he wanted first to equal and after to surpass Pompey. )

- Then mouney was the greatest agent in Rome. Crassus fancied that by means

of bis immense riches he might share the glory of these two great meni as he did -
their authority. .. He rashly undertook a war against the Partheans, whlch proved

fatal to hlmself and to his coumry
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The Arsasidae victorious insulted, with cruél railleries, the ambition of the Ro-

-mans, and the insatiable avarice of their general. The disgrace of the Roman
_name was not the worst effect of Crassus’ overthrow. His power counterbalanced -

that of Pompey and Cesar, whom it kept united against their wish. By his death,
the mound that confined them was broke down. . The two rivals, who had all the

. forces of the commonwealth in their hands, decided their quarrel at Pharsalia by a

bloody battle. Cesar, victorious, appea.red in a moment all over the world., In
‘Egypt, in Asia, in Mauritania, in Spain, conqueror on all sides, he was acknow-
ledged to be the master at Rome, and i in the Whole empire, :

XIV—-He is .Murdered . M. 3957).

Yet, notwithstanding his clemency, Brutus and Cassnus looked upon hun as if
he were a tyrant, and thought to set their fellow citizens free by murdering him.

Then; Rome fell again into the hands of Mark Anthony, Lepidus, and the young *

Cesar Octavius, grand-nephew t6 Julius Cesar, and. his adopted son, ‘three insup-
portable tyrants; the history of ‘whose triumvirate and proscriptions cannot yet be
read without horror.  But their tyranny was too violent to last long. They divi-
ded the empire amongst them. Cesarkept Italy, and, changing his former cruelties

into mildness, he made the people believe that he was drawn into them by‘ his
 colleagues ; and the remains of the commonwealth perish with Brutus and Cassius.

X V. -—.Battle of .ﬂctmm 4. M. 3968).

Anthony and Cesar, after havmg rumed“Lapxdus, fall next upon each other.

The whole Roman power puts to sea ; Cesar gains the battle of Actium; the
- forces of Egypt and of the East, which Anthony had brought with him, are dis- -

persed ; all his friends abandon him, even his Cleopatra, for whom he had ‘lost
himself. Herod the Idumean, who owed évery thing to him, is  forced to submlt

to the victor, and maintains himself, by t}ns means, in possessxon of the kingdom: ‘

of Judea.

Every thing yxelds to Cesar’s fodune. Alexandria opens her- gates to him— -

Egypt becomes a Roman province—Cleopatra, despairing of bemg able to preserve

n, lulls herself after Anthony. o _ L

XVI Jlugus Cesar— Geneml Peace—lee Temple of Janus is Shut—Jesus
Christ comes inio the World (.d..M 4000). :

‘Rome opens her-arms to Cesar, who, under the name.of Augustus and tbe title

of emperor, remains sole master of the empire. He subdues, towards the Pyrenees,

the revolted Cantabrians and Asturians, Etheopia sues for peace. The Perthians,

in fear, send him back the standards taken from Crassus, with all the Roman -pri- :
soners. ‘The Indies court his alliance. The Rheti and Grisons feel the force of

his arms: their mountains cannot defend them. Parmonia acknowledged him—
Germany dreads his force—the Weser receives h}s laws—victorious by sea and by

- land~~the world is in peace—-the temple of Janus is shut—and Jesus Chmt comes
. into the world. '

u
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CHAPTER X1I.
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1 . EVENTS OF THE SEVENTH AND LAST AGE OF THE

t | 'WORLD. | K

i R & Bzrthaf Christ.(1) II. Death querod III. Deathqf.duguetus. mw. - 5

1 Tiberius. V. Formation of the Church—Death of Christ. VI. Cali- S
T

PEL gula and Claudius. V1I. \Council of Jerusalem, its Promulgation. VIII. .
{1 .. MNeo IX. Vespasian. X. Titus—Jerusalem Burned. XI. Dometian,
._his Perseculions. XII. Nerva and Trojam. XII1. Adrien, keRebmlde
- Jerusalem, but Banishes the Jews. XIV. Anionius Pius, and Marcus
. SAureliug, XV. Comodus and: Pertinax. XVI. The Empire put up ot
Auction—a Lawyer buys it. XVII. Severus Africanus and Heliogabalus,
XVII1. Alexander Severvs. XIX. Maximin—ike Senale appoinis four
. Emperors. XX. The Empire is Inundated by Germanic Tribes. XXI.

" - Divided amongst Tyrants. XXII. The Franks grow Formidable. XXIII. L
Tacitus. XXIV. Probus. XXV. Diocletian and Maximion. XXVI. - S
Constantius Chlorus and Galerivs. XXVII. Constantine. XXVIII. '
Galerius, kis Persecutions and kis Death, ' '

 I—Birth of Christ.

Tuis epoch is the most cons;derable, not only for the xmportance of 80 great an _
" event, but also because it is from that date that many ages have computed their ‘ , ¥
years. It has besides this remarkable in it, that it pretty nearly: coincides with the. ‘ 1

: . time in which Rome returns to a. state of monarchy, under the peaceful emp:re of S ¥
- Avgustus. : , . 2
o II—-IJeatIz of Herod. (.d D.8). o

© . The birth of Christ was soon followed by the death of Herod, and his kingdom
R ‘mnotlongmthUmgmtothehandsoftheRomans. .

111~ Death of.dttgustus. 5

Augustua ended his rexgn with great glory
CIV— Tiberius. (.fi D. 14).

Txbenus, whom Augustus had adopwd, sueceeded him without opposmon, and
. the emplre was acknowledged heredxtary in the heuse of the. Cesars. Rome had .

e L

(!) n is not agreed what is the precise year Jesus Chmt came mto the world, but is generally
* sllowed: that ks was born in December, four yw; before the w!gar €72, in the year of the werld
. 4000, , :
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much to suffer from the cruel poliey of Tiberius: the rest of the empire was toler-
ably quiet. Germanicus, nephew of Tiberius, pacified the rebel armies—refused

-the empire—beat the proud Armenius—pushed his conquests as far as the Elbe—
‘and having attracted, together with the love of those people, the jealousy of lus

uncle, that barbarian occasioned his death, either by grief or poison.
.-—-Formatwn of the C’lcurc/ln—-Deaih of C’/mst.
The times marked by the Hebrew prophels had occurred (1) Jesus Christ

establishes his mission and doctrine. . By his miracles, and aflerwards by his death,
the church is formed——-persecunon commences--St. Stephen is stoned to death—

St. Pau! is converted.

VI —-C'ahgula and Claudms. (.ﬂ.D 41) ,
A shon tmw after Tiberius dies, Caligula, ‘his gmnd-nephew, his son by adop-

- tion, and his successor, astonishes the world by his ciuel ‘and brutal folly, . He
. claims adomxon, and commands that hxs statue be set in the temple of Jerusalem. .
o Chereas rids the world of this monster. -
* Claudius reigns, notwithstauding his stupidity. He is dishonoured by Messalina,
his wxfe, whom he demands baok, afier having caused her to be put todeath. He
is next marmd to Agripina, daughter of Germanicus,

VI I— Council of Jerusalem, s Promulgdmu (.d‘ D. 50)

» The apostles hold the council of Jerusalem, in which St. Peter speaks the- first, -
_ as he does every where'else : the converted Gentiles are there freed from the cere-

monies of the Hebraic law. * The sentence is pronounced: in the name of the Holy

"Ghost and the church ; St. Paul and St. Barnabas- carry the decree of - the-council
to the churches. Snch was the fotm of the-first council of the church of Chnst.(2) o

: VIII.——\N'W; (-ﬂ D. 54!)

The stupld Claudms dxsmhented Bmamcus, and adopted Nero, the sofi of Agn- o

pina. She, in return, poisoned her too easy husband ; but her son’s government

proved no less fatal to herself than to all the rest of- the empiré. Corbulo gained -
all thie honour of his reign by the victories he obtained over the Parthiang cnd’ Armes
nians. Nero commences at once the wars against the Jews, and tlie ‘persecutions
“against the Chiristians. He was the first emperor who persecuted the church: he
- caused Peter and Paul to be put to death at Rome. But as he, 4t the same time,
‘persecuted all maokind, they revolted against him on all-sides. lhvmg been in-
: formed that the senate had condemne& hun, he killed Iumaelf. o

: IX«-—Ve.gmsxan. (J.D 70)

Each army makesnn emperor ; their quarrel wasdeotdad mand‘ in Ramemelf a
~ by horrid battles. The dlstressed empxre found someaest undar Vespasx&n

(i)Damel,ch 9,'v. 2%,
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X~ Titus—Jerusalem Burned. (. D.19).

Titus, his son and ‘successor, who thought ‘his days lost when they were: no€,4 '
marked by some good action, hurried too fast to an:end. But the Jews were
reduced to the last extremnty. Jerusalem was taken and burned.

XI. —-Dometzan, his Persecutwns. (A. D. 93).

Now we behold Nero revive in the person of Dometian. He renewed the per-
secutions against the Christians. The ecclesiastical historians reckon ten persecu-
ttons_under ten emperors, and thirty popes sealing with their ‘blood thaé Gospel
wlncb they were announcmg as the word of God to the world. ‘

XII -—-.N'erva and Tm]an. (4. D 9b)

Domeuan s kllled tﬁe empn'e begins to enjoy some respre under Nerva.
Quiet at home and wmmphamt abroad under Trajan, with whom # was a maxim
“that the citizens ought to find him such as he would wxsh to find the emperor, if he
was a private citizen.

- XH1. -—ddnen, he Rebmlds Jemalem, Lut B’omsﬁes tﬁe Jews. (A. D. 120)

- .'The reign of ‘Adrien was blended with good and evil. _ This prince maintained
military discipline—lived_himself in a soldiery way and with. frugality—eased the
provinces—made the arts ﬂounsh, and Greece also, who was the mother of them.
The barbarians were kept in awe by his arms and authority.. He rebuilds Jeru- -
salem, but banishes the Jews out of it, who were ever rebels to the empire. They
found in hun a merciless avenger. - He sullied, by. his cruelties and monstrous: -
loves, the lustre of so bright a reign, which he partly retrieved by adoptmg Antomue 7
_Pius, who adopted Marcus. Aurelius, the sage and: Phxlosopher. . .

- U XrF V——.dniomuc Pius, and Marcus Hurelius. (4. D. 138).

In these two pnnces appear two beautifil characters: the father, ever in peace
- and always ready to make war; the son, ever at war .and always wxllmo to give
peace. . . S

‘The Parthlans and Marcomamns expenenced the valour of Marcus ‘Aurelius. »
The latter were Germans, to. whom the emperor was ngxng the ﬁmshmg stroke
when he dxed. ’

 XV— Comadu: and Pa'tzm (.ﬂ D’ 169)

Commodus, his son and SuCCessor, unwarlhy of ‘auch a father, forgot both his "
" instructions and his example. The senate and the people abhorred h:m, -and hxs

o _minions and his mistresses- pat him to death.

- His successor, Pertinax, a vigorous prince; asserter of mxhtary dxsczplme, fell a
- uacnﬁce to the fury of the licentious soldiers, who had bnt a little before forced the
sovere:gn power upon him.- . _ : :

X VI.-—-TM Empire put up at .ﬂuctzon-—-a Lawyer 6uys zt. JI D. 194-)

' The ¢ empu'e being put up to action by the army, found a purchaser. Tbe juris-
conm!t, Julxanns, xentured upon the bold bargam 1 it cost. hxm his life. '

-
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XVI1~Severus Africenus and-Heziagaba'zus. (4.D.218), "

~ Severus Africanus put him to death—-—revenged Pemnaw:——passed from the east
" to the west—triumphed in Syria, Gaul, and ‘Great Britain. The rapid conqueéror
“equalled Cesar by his victories, but imitated not his clemency. The bad conduct,
“of his children punished him for his cruelties. Caracalla, his eldest son, killed his

brother and colleague emperor, in the arms of Julia, their common mother : spent
his lifé in cruelty and carnage, and brought upon himself a tragical end. His son,

Heliogabalus, at least reputed such, by his infamous conduct, became the horror of . -

mankind, and destroyed hlmself’. v
XVIII .-—.dlewander Severus (4. D 222)

Alexander Sevems, hls cousin and suceessor, lived too short a time for the good . .

of the world. Under his reign, Artaxerxes, the Persian, killed his master, Artaba-~

- ‘nus, the last king of the Parthxans, and restored the empu‘e of the’ Persxans in the

East. - _
- XIX ——Mmmm—tlze Smate appmnts four Emperors (.ﬂ D 236).

‘The affairs of the empire were embroiled in a terrible menner. ~ After the death

~ of Alexander, the. tyrant: Maximin, who had killed him, made himself master,

though of Gothic race. The senate set up four emperors in opposition to hrm,

Awho were all cut oﬁ' in lm than two- years

XX.——T/ze Empzre Immdaied by Germamc Tn6e3. (.d D. 258)

¥
A

About that time begun the. inundation of the barbanans, and other peop]e of o Y'

Germany ; and the Goths, formerly Gaetae, poured into the empire : other nations
which. mhabxted about .the Euxine sea, and beyond the ‘Danube, entered into
Europe. The East was invaded by the Asiatic Scythians and the Persians. . “These

. defeated Valerian, whom they afterwards fook in a treacherous manner; and after -

letting him linger out his days.in painful slavery,. they.flead him, and made of his -

" torn skin a moument of thex; vxctory. Galhan, hns son and colleagne, utterly e
ruined all by his softness, : ’ S

XX I.—-Dwuled amongs Tgmmts. (.4 .M. 264«)

Thmy tyrants dmded the empxre amongst tthselves. Odenalns, king ot o
Palmyra, an ancient. city founded by Solomon; the best of them,——rescued the eas-
* tern provinces out of the bands of the barbanans, and made himself acknowledged
‘in them. . His wife, Zenobxa, marched with him at the head of his armies, which

she i:ommanded alone “afier his-death, and rendered herself famous all over. the

earth, for having joined chastity with beauty, and knowledge with courage. By

Claudms I1., and after him by Anrehan, the affairs. of tho empire - were retnevmg.

| XXIL ~-The Franks grow Formdable. (4. D:215).

Then begun the Franks to grow formidable. 'These were a confederacy of
German states, who dwelled alovg the Rhine, - Their name speaks: them -united

from the love of hbeny. Aurelian had beat. them, when a pnvate person, -and B
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kept them in awe véhen* emperor. But lhat prince made himsef hated by his

bloody actions. His wrath, too much dreaded, occasioned his death. Those who

~ thought themselves in hazard, resolved to be beforehand with him, and his secre-
tary heing threatened, put himself at the head of the combination. The Army, -
" who saw him cut off by the conspiracy of so many chiefs; refused to choose an
* emperor, for fear of setting on the throne one of Aurelians’s assassins ; and the

senate, restored in lts ancient rights, ‘elected Tacitus.
XX.XIII —Tacitus. (A. D'276)

This new pnnce was venerable for his age and for his virtues ; ‘but he became

odious, through the violence of a relative to whom he gave the command of the

army, and perished with him, in a sedition, in the sixth month of his reign. His

" 'brother, Florian, claimed the empire by right of successwn, as bemg the nearest

heir. This nght, however, was not acknowledged
N A XXIV—-—Probus (.a D. 278)

Flonan was k:l!ed, and Probua-was forced by the soldxers to accept 1he empxre. .

Every thing. yielded under so great a wptam.. .The Germans and Franks, who
attempted to enter Gaul, were repulsed, in the east as well as in_the west. .So

" formidable a warrior aspired at peace, and gave the empiré to hope it should have
no more occasion for military men. The army revenged that insinuation, and the-
strict regulations their emperor made them observe. The moment after, con~ - -

founded at the violence they had used to so great a prince, they honoured

his memory, and gave him far successor Cams, who was no less zealous for dis-

cipline than himself. This valiant prince revenged his predecessor and quelled

the barbarians, to whom the death of Probus had given fresh courage. The whole.
-Eaat trembled before h:m  but heaven stopt his career by a ﬂash of hgh{mng. o

XX V.-—chletzan zmd Mazimign. (4. D 284). .

' Diocletian at ]ast arnved at. the empire, and was slain by one of his own men,

 whose wife he had debeuchied. - Thus the empire got rid of the most violent and
_most abandoned of all men. Diocletian governed with vigour, but with an insup-

portable vanity. In order to make: head against his enemies that were rising on

* all sides, both at home and abroad, he mamed Maximian emperor with’ him; but
'preserved the chief authority to hirself. ‘Each emperor made a Cesar. The fonr

princes were hardly able to support the burden of so many wars. Diocletian fled
Rome, which he found too free. Meanwhxle, the- Persians, vanqmshed by Gale-

 rius, gave up to the Romans large provinees’and whole kingdoms. After such
-great successes, Galerius will no’ longer be a subject, and scorns the name of Cesar. -
He begins by mhmldatmg Maximian. ' A long ilines had sunk the spirit of Diocle-
-tian, and- Galerius,) though " his son-in-law, forced him to quit the reins of the -
" erspire. Maximian was-obliged o follow . his: example.. Thus the empire came

to the hands of Constmtms Clorw nnd Gakeﬂns, and two - new: Ceam were

B created
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 XXVI— Comtantms Clorus and Galerms. (4. D. 304).

Gaul Spain, and Great ‘Britain were happy the rest of the empire suffered
greatly under so many emperors and Cesars. Officers multipled with princes;

expenses and exactions were infinite ; young Constantine, son of Constantius -
Clorus, began to. dxstmgulsh himself ; at the death of his father, he succeeded hnm. E

XX VII.—-Comtantme. (4. D. 207)

The: re(,elvmg of the i xmngea was the usual form of acknowledgmg new princes;
that of Constantine being carried to Rome, was rejected by order ot‘ Maxennus. v

Waris prepared for on all sides, and anew breaks out.

_ . Maxentius, under pretext of revenging his father, declares agauwt Constantme,‘ -
who marches to Rome with his troops. Atthe same time he caused the statues
- of Maximian to be thrown down ; those of Diocletian, which stood next to them,

shared the same fate.. ' Diocletian’s repose was disturbed by this plece of contempt,

and he died sometime after, as much of vexation as old age.

XX VIIL— Galsrius, s Prosecutions and it .Deaih. (4.D. 302)

: In those times,(1) Rome, a constant enemy to Chrzstmmty, made a last eﬁ'ort .
~ 1o extmgmsh it, and completed its' establishment. Galerius, marked by the histo-

rians as the author of the last persecution, two years before bad obhged Diocle-

. tian to quit the emp:re, forced him to make ‘that bloody edict, which commanded

the Christians to be-persecuted more vlolenﬂy than ever. Maximian, who hated
and had never ceased tormenting them, spirited wp the magistrates and exe-
cuationers by his violence, however excessive, did not equal that of Maximian and

. Galerius. New punishments were.daily invented. The modesty of the Christian -~
. virgins ‘was no-less attacked than their faith. - The strictest search was made for
. - the sacred books, in order to abolish the very memory of them, and the Christians
- dared not have them i in their houses, nor almost presume to read them. Thus,

after three hundred years persecution; the malice of the persecutors hecame still

more inveterate, . ‘The Christians wearied them by their patience. The people, -
“ touched with their holy life, turned converts in great numbers. = Galeriug despaired
- of being able to suppress them. -He was struck with an extmordmary disease,

revoked his edicts, and dzed the death of Antwchns. Maxuman cemmued bis

. persecutxons. .

(1) Eusebe, vili 5 Hist, Ecl. 16 de Vit.; Const. 1, 57,
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72 . STATE OF THE ROMAN EMPIRE.

CHAPTER XIII

STATE OF THE EMPIRE DUR]NG AND AFTER THE REIGN
OF CONSTANTINE

“I. Constantme embraces C}mstmmty II. Julzcm’s Revolt andﬂpastacy III.

Jovian. 1V. Valentenian. V. Gratian. VI. Theodosms, the delight of

the World. VII. Arcadius and Honorius.  VIII. The Franks get Pos-

session of - the Gauls.” IX. The Anglo-Saxon Race Invades the South of - "

Great Britain. X. Rome becomes a prey to the Barbarians.. XI. Clovis

- Overthrows the Roman Power in the Gauls. XII Justzman, lns Deatk.

XIII. Charlemagne, the Franks, and the Saions.

. I.—Constantine embraces Christianity. (4. D.3).

‘ Constantme,a victorious' prince, publicly embraces Chuisti ity. Thls prmce
dned after having divided the empire amongst his three sons, Constantme, Con-
' stamus, and Constans. Their unity was soon disturbed : Constantine perished in
the war he had with his_brother Constantius, about the limits of their empu'e,

" Constantius and Constans agreed but little better. .~
Whilst Constantius was taken -up with the affairs of Anamsm, he neglected

e those of the empire. - The. Persians got great advantages; the Germans and Franks
attempted on all hands an entrance into'thé Gauls. J uhgn, the emperor’s cousin, *

~ stopt their career, and beat them : the emperor himself defeated the Sarmatans,
and- marched against the Persians. .

I L —-Julum s Revolt and .Hpastacy (.d. .D. 360)

Tben appeared Juhan’s revolt against the empu'e—hns apostacy——the death of
i Constantms—the reign of Julian—his equitable government. But that glory ‘he

" 100 greedily pursued, proved the cause of shortemng his days. He was slam in

Persxa, where hie had engaged himself rashly. -

, III --Jovum. (4. D. 363)

Jov:an, h:s successor, a zealous Chnshan, found thmgs desperate, and hved only
to conclude a sbameful peace. ‘ : ,

w— Valenimmn. (.ﬂ.D 364).

- After him, Valenteruan made war like a great captam-——mamtamed mxhtary
dnsc;plme——beat the barbarians—fortified the frontiers of the empire. Valentenian

: passwn, wh;ch rendered him dreaded by others, at last prov ed fatal to Iumself

7

- died, after a violent speech he made to the enemies of the empire. . His impetuous
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-—-G—rahan. (4. D. 371). '

.Gratian, his successor, beheld without envy the promouon of his younger brother,

- Valentenian IL, who was made emperor, though but nirie years old. - Here we
see‘in a few years some wonderful events : ‘the revolt of the Goths agamst Valens. -
. That prince leaves the Persians to suppress the rebels: Gratian hastens to join him,
 afier gaining a signal victory over the Germans : Valens, resolving to conquer alone,

precipitates the fight, in which he is routed near Adrianople : the victorious Goths

burn him alive, in a village whither he had retired: Gratian, overburthened with

affairs, associates in the empire the great Theodosius, and keeps to himeelf the

" East: the Goths are variquished: all the barbarians are kept in awe.(1)

VI —~Tiaeodosms, tlze dehgﬁt of the World. (J D. 379)‘ :

thlst Theodosxus govemed with so much fortxtude and success, Gratian, wﬁd
was no less valiant, being deserted by his troops, wholly made up of foreigners, fell
a sacrifice to the tyrant Maximus. The tyrant reigned in the Gauls, and seemed
content with that share ; but soon after he makes himself master in Rome, where

~ he revives paganism, in complaxsance to the senate, still almost wholly pagan. -
-After he had got possession of all the west, Theodosius, assisted by the Franks,
defeated him in Pannonia and beselged himin Aqullexs, suﬁ'ered bim to be sla.m by

his soldiers.

“ In his’ time, Saint Jerome, havmg retived to the sacred grotto of Bethlehem’, :

undertook immense labours, in order to expound the Scriptures. He read ull ther

- interpreters—searched all the histories, botl sacred and profane, that could give
any light to it—and composed from the original Hebrew that version of the Bible
~ which the whole church has received under the name of Vulgate.

. Theodosius, now absolute master of both empires, restored that of the west tor

Valenteman, who did not keep #t-long : he was slain in Gaul, near Vienna, by the'

tyrant Eugenius, whom he had raised to power. Theodosius, now alone, was thy
dehght and wonder of the world. : o

2 ) V'II.——.drcadmaand Honomn. (A D. 395).
The empire, that seemed invineible under. Tbeodosma, changed its arpect ina

-moment under his two sons: Arcadius had the east, and Honorius the west.

They both, being governed by their magistrates, made their power sabservient to
private interests. . The west was disturbed by the incursion of barbarians Rada-

~ gaise, a Goth and a heathen, ravaged Italy. The Vandals, a Gothic nation, -

seized on part of Gaul, and spread themselves into Spain.. Alaric, king of the
Visigoths, compelled Hoporius to  yield up to him those large provinces already

possessed by the Vandals. That prince relieved the Britons of their allegiance to v
" Rome, at least left-the defence of their island to themselves. Meanwhile, Arca~-

dius died, and put his son Theodosius, a child of eight years old, under ther

g mmon of Isdegerd kmg of Persia, But Pulchena, the young emperors ‘sistery

(1) Bouuet, Hutolrs Univenelh, vol 1, page 121.
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. proved capable of great affairs. Theodosius’ empire was supported by the pru-
dence and piety of that princess: that of Honorius seemed near its ruin. - He
caused Stilico to be put to death, but could net fill his. place’ with so able a

- minister, The revolt of Constantme——the total loss of Spam and Gaul—end the

. taking and sacking of Rorne by the arms of Alaric,.were the consequences of the

death of Stilic.
Ataulph, more furicus than Alanc, pxllaged Rome anew, and thought of nothmg
less than abolishing the Roman name ; but, for the happiness of the empire, he

seized Placidia, the emperor’s sister. " That captive princess, whom he married, _
moHified bim.. The Goths treated with the Romans, and’established themselves

in Spain, .reserving in the Gauls the provincew that lay towards the Pyrenees:
Meanwhile the Burgundians, a German people, seized upon. the neighbourhood

- of the Rhme, whence, by degrees, they gained the country tflat still bears their |

name,

 VIL—The Franks get Possession of the ¢ Gauls. (4. ‘4-50)-.

a passage into the Gauls. They raised to royalty Pharamond, and the monarchy

The Franks dld not forget themselves, and resolved to m ’;:? new efforts to operr-.

" of France took its rise under him. The unfortunate Hongrius died without issue,

and without prov:dmg for the empire.: Theodosius appointed Valentenian_ III.
his cousin, emperor.. During his reign, he caused the’laws to be revised and
compiled, and composed a code, whwh, from’ hxs name,was. called the Theodosnan
Code. '

: made a surer settlement in them.

‘IX —-lee .dnglo—Saxon Race Im'ades the South of Great Britain. (4.D. 452) :

Much about the ‘same time the Angles, a Saxon people, invaded the south
~ part of Great Britain: they gave it their name, and there foundéd several kingdoms.

The Huns, a people from Palus Meotis, desolated the ‘whole world with an

-immense army, under the command of Adila, their ng, the most shocking of alk

men; and Ztius, who defeated him in the Gauls, could not prevent-his ravaging
Italy. .The - Adriatic islands afforded a retreat to many -against his fury : ‘Venice

arose in the midst of the waters. Pope Leo, fnore powerful than Ztius and the
Roman armies, commanded respect ft Tom £ .that barbarous and heathen king, and
saved Rome from pillage ; but she was"soon after. exposed to it by the ‘debauches
of her emperor, Valenteman. .Maximus, whose wife he bhad’ ravxshed found
. means to destroy him by dissembling his resentment, and making a merit of his
. -complaisance.” By his deceitful counsels, the blinded emperor put to death Htius,

‘the sole bulwark of. the empire. Mnxunus, the author of the ‘murder, stirs up the
friends of Ztius to revenge, and so_gets the emperor killed. . By these steps he
" ascenls the throne, and compels the empress Eudoxia, daughter of the younger

Theodosius, to marry him. In,orden 1o get out of his hands she was not afraid to '

put lxerselfmio thnse of Gensenc.

The Gauls begun to acknowledge the Franks. Ztius had defended them agamst X
Pharamond and Clodion, the thick haired ; but Meroveus was more aucoessful and
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X. -—-Rama bccomes a prey to the Barbarians. (4. D. 456)

Rome becomes a prey to the barbariang; St. Leo prevents his putting every’ thmg
.~ to fire and sword the people tear Maxunus to pieces, which is their only, though -

dismal, consolanon in their calamities. All is embroiled in the west ; several
emperors rise and fall almost at the same time. Majorian was thé most consider-
able : Avitus but ill supported his reputation. - The Gauls can no longer hold out
against Meroveus and Childeric, his son. Augustus, commonly called Augustulus,
was the last emperor acknowledged at Rome: he was dispossessed by Odoacer,
king of the Herulians. These werea people f'rom the Euxine sea, whose dominion

_did not last long.

XI— Clams Overt/zraws t/ze Roman Power in the Gauls. (ﬂ. D. 493) ‘
The Romans saw the overthrow of' their power completed in the. Gauls, by the

victories of Clovis. © He gained also the battle of Tolbiac, over the Germans, At
" this period Italy. and Rome became altogether a prey to the barbarians. Africa was

occupied by the Vandals, Spain by the Vlswoths, the Gau!s by the Franks, and
Great, Bntam by the Saxons. o

X I 1. -—-Justzman, kis Death. (.d D: 5..7)

Justmlan is assoclated to thé remnants of the empire, ‘whose long reign i3 cele-

brated for the labours of Tribonian, -compilator of the, Roman law, and for the
exploits of Belisarius and Narzes. . These two famous captains checked the Per- -

sians, defeated the Ostrogoths and Vandals, and recovered for their master, Africa,

Ttaly, and Rome; but the emperor; jealous of their glory, without offering-to take
part ' in their toﬂs, was more troublesome than useful. Justinian, being restored,
proved ‘ungratefal to his friends. By revenging himself of his enemxes he made -

more formidable ones, who killed him..

XIII .—C/wrlemagne, the Franks and the Sa:rcms (ﬂ. D. 768)

‘Justxman had paved the way- for Charlemagne and the Franks: the Saxons . :
had the advance. Thus England and France were established the principal repre- " _

sentatives of the Roman empire ; together wi ith the pope, who kept the head.
. Clovis, with his Frenchmen, embraces Chrxstnamty,( 1). and ebtain. the title of

Most Christian ; rids the world of the terrible Alaric ; causes Toulouse and Aque- -
* lain 'to be added to his kmgdom. The exploits of Behsarms and of Narses, in - -

support of Rome, are of no'avail: the Roman emperors have become mere

~shadow : pestilence augments. the other “calamities: St. Gregory, notwithstanding .
his. modest reluctance, is promoted to the chairof St. Peter. That great pope -

instructs emperors’ and ptmc%—-—enforces due .obedience 1o their authonty—-com—
forts Africa in the catholic faith~-confizms Spain—converts England—reforms the

. discipline of the hurch of France—bends the ‘haughty Lombards—saves Rome
and Italy, which the emperors are unable to assist-—checks the growing pride- of

the patnarchs of Coustanunople———-enhghlens the whole church by his doctrine—

' ,(-1) From AD. 495 10 A. D. 595,




76 CONTINUATION OF THE ROMAN LAWS.

governs the éast and the west with equal vigour and bumility—and affords the
world a perfect model of ecclesiastical government, to which some time afier a
temporal one will be added by the French monarchs. '

CHAPTER XIV.~

HISTORICAL SKETCH OF 'I‘HE CONTINUATION OF THE,

: ROMAN LAWS,

- AFTER THE _PROMUL_GATION OF THE TWELVE TABLES.

L Oftbe Roman Laws follawmg those of the Twelve Tables. 1I. Oftk:
Flavian Law. II1. Of the Elian Law. 1V. Of the Plebiscitum and
 »dgrarian Laws. V. Stale of the Roman Jurisprudence under Julius Cesar,
V1. Of the Lex Regm, and the Laws of the Emperors. VII. Of the Gre-

. gorian and Hermoginian Codes. VIII. Of the Theodosian Code. IX.

' Of the Compilation of Justinian., X. Of the Code. .XI. Of the Digest.
XI1I. Of the Institutes, XIII, Of the Correction of the Code and of the

Nowels
1.—Of the Roman Law after the Pmngaﬁon of the Tuwelve Tables.

" The civil law; as all the sciences of - the first order, has its geneml theory and
its branches of application. The first laws ruled the relations men had together.

The necessity of fixing the mode and exercising these relations, or rather the rights

~ resulting from them, was soon felt, and forms for judiciary and voluntary acts were
established. Tt must be upon that principle that these two parts of civil legislation

have been established : such was the case with the Romans. ‘The sendte, which, -
after the expulsmn of the kings, had attributed to itself the exclusive knowledge of

all affairs, but in its judgments had no other guide than natural equity;, with which

it i3 So easy to coafound interest and pass:on,—-was at last obliged to yield to the -

wish of ‘the tribunes, who were pressing it, to-obtain a‘body of laws, in which’
every citizen might be informed of his rights; of the mode of enforcing them, and
of the duties he had to fulfil. Solon had illustrated. his country by the wisdom of
" his institutions, Deputies were sent to Athens, and other Grecian cities, to ‘acquire

@ knowledge of their best laws and most useful usages: the laws of the twelve tables
. were the result. But thoy ha& not determined. the mrmer in: wluoh the um' -
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would exercise their rights ; they contained only the theory of positive justice :
what is generally termed practice, was to be established. To fill up that
difficulty, the Roman’ jurists invented public forms, which were named the actions
of the law, by which both judiciary acts, and acts purely legitimate, had their
solemnities. The pontifs, the patricians, and the law practitioners, were the sole
guardians of these forms. The latter, jealous of their 2uthority, and desirous to
make themselves necessary to the plebeians, at the same time ; as they attached
the most strict observance to these forms, the least omission of which, caused an
absolute nullity, they concealed them from the people. The result of this scheme

was that the practitioners were consulted as so many oracles, and thereby obtained -
" Aumerous chents, thus securmg as many votes in public electnons.

11— Of the Flavian Law.

Oné Flévius, tﬁe son of a freed slave, found means to purloin the book ofaciioﬁs,
and made it public. The people, through gratitude, elected him edile, and nanred

the book the Flavian code.(1) The gift was as agreeable to the people as it was
vexatious to the painclans. " These, to remain in possessiori of the forms, composed
‘others, and augmented them with symbolic signs and solemnities ; as the gift of an
Fron ring, in promise ‘of mamage ; the j Jommv of right hands, to express the man-

" date, &c.

III. .—-Of the &Elian Law.

Sextua Elius, bemg appointed edile of Rome, again made these forms public.. ~
Soon after, written signs, or abridged notes, were substituted to them, and the fonns

svere abrogated by Theodasms, the younger.(2)

1 V.——Of ihe Plelmcztum and .dgmmm Law:.

"First—That the law was to be made at the/instance of the patrician m&gtstrate,
and the plebiscitum at that of a tribune of the\people. :

* Their dzﬁ'erenoe from the leges, or laws, przerly so called, were :
Second—To sanction a law, it was necessary that all the different ordera of the

~ people were assembled. - The plebiscitum emavated from the sole tribunal of the
.. plebeians. -

Third—The lawwas to be published at tbe cliamp de mars ; 5 the plebzsczium
was published either at the capitol or at the cn'ws, and more. generally at the

 comitium, or assembly of the people.

Fourth—To receive a law, it was necessary to assemble the commitium by cen-

tenaries ; the assembly of the tribunes sufficed for the plebiscitum.

anth——It waa the tribunes who generally opposed the passing of a liw; and tho

. palncxam who oppoued the paasmg ofa plcbzaatum. ‘

(1) Dngest, lex 2, § 7 de Ongme Jnrés Terruson, Hutoxre da'ls Jnruprudenco Bomuno
973 Duem sur la Science des Notaires, page 10.
2) Law, xm Codo 3 of WAlls, 213t Code, de chutu, L;w, Codo doFomul

N
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V.—State of the Roman Jurisprudence under Julius Cesar.
Julius Cesar, one of the greatest' men among the Romans, and one of the most

. zealous for the good of his country, was, however, the first who violated and
. trampled upon the liberty of the republic, and who' laid the foundation of a new

monarchical government. To this end, he caused himself to'be created dictator.

" Not satisfied of being invested with the sovefeign power—he wanted to make it

permanent—-—-he was made perpetual dictator, in violation of the laws which had
at that time governed Rome: From that epoch the republic was at an end ; from-
that time Rome was at the feet of a master, whose mighty mind saw that the best

. ‘guarantee of his power would rest only in the establishment of 'a settled and per- *

manent system of jurisprudence; for l’requenﬂy the ﬁrst cause of a revolu‘tlon had
been the introduction of a bad law. .
* He undertook a general revision of the laws—the task was hvht for hlm, for he

- had already made” mary—by which he had corrected what was defective in the.

old. He had moderated the avidity of the magistrates, by the law Julia de Repe-
tundis ; he had fixed the sacerdotal functions, by the law Julia de Sacerdotiis ; he

-had declared himself against usury, by the law Julia de Pecuniis mutuis; he was -

the author of the law Julia Jgraria, inflicting severe punishment upon those who
would remove land marks.  Historians regret that he did not complete his ob]ect ‘
being as good a legislator as a great warrior.(1)

This is what can be the most relied on, as relative to the Roman Junsprudence

_‘to the end of the republic,

' VI.—Of the Lex Regw and of the Laws qf the Emperors.

At the commencement of the empire, Octavius Cesar attributed to himself alone

_ the legislative - power : that of the senate and of the people had fallen. He made

use of this power to’ regulate the rank and fortune of each citizen—to insure the
punishment of crimes, to preserve the honest and good from falling under the
oppression of otliers: Contrary to the 74th law of the twelve tables, he granted

_ . privileges -to those who brought to, or cultivated for Rome some useful science.
' "The people confirmed to him the legislative power, by a law which. was called

Lex Regia.  Tiberius, his successor made use of it only to place himself above
the laws, and to violate the rules even of common decency.

Tiberius Claudius, the successor of Caligula, cannot be accused of not havmg
used of the right of legislating; for he published twenty edicts in the course of one .

. day. He forbid wives from obliging themselves for their husbands. He was old,
~and wanted to. get mamed, he mitigated the law that prohxbxted the marriage of

2o

old people. . s :
" His desire was to get for hls wife the daughter of Germanicus, his brother, and ~
e caused a law to be passed, by which the marriage of the uncle and the niece .

' was pérmitted. This emperor’s name is found in five places of the dzgest. ,

Nero—it is to the honour of jurisprudence that he did not meddle much in the -

‘ making of laws—however'made a good one; which prohibited those drawmg lels
' _for others to insert any legacxes in theu' own favour.

(1) See 'rmmqn,- Histoire de la Juri:pmdehce Romaise, pages 335; 336,
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The Lex Regia was not renewed in favour of either Galba or Vittellius.
The great qualities of Vespasian caused the Lex Regia to be renewed in his

favour. He caused it to be engraved on tables of brass, and a fragment of it was -

discovered during the pontificate. of Gregory the Thirteenth, who caused itto be
placed in the capitol, where it is preserved to this day.

Nerva made the third law of the dxgest de Termsno .Modo dmpansed the military
wills of formalities.

Trajan had had Plutarch for his preceptor, who mspued him with the desxre to
~ equal the great men whose lives that historian has left. His successers, in taking
. possession of the supreme power, wished to themselves the prosperity of Augustus
‘and the honesty of Trajan. Only a few of his laws are to be found in the. code, :

but the ‘Roman lawyers have cited him seventeen times in the digest.
Adrien succeeded to the virtues and title of Trajan, whose.cousin he was. He

. is the author of many laws: it is he who decided that a treasury fohnd by the
_proprietor on his ground should belong to himself; if found by a stranger, in~ " -

presence of the proprietor of the §6il, it should be equally divided between the two :
that a child born within eleven months from the death of his mothers husband

was to be legitimate. He gave reseripts in favour of the Christians, which rescripts V

he caused to be assembled under one law, under the name of the perpetual edict.

Antonius Pius contributed to the progress of jurisprudence. The law which de- -

prives the husband of the right of accusing bis wife of addltery if he was himself

guilty of that crime, is attributed to him. * Nine of his constitutions are inserted in -

the code, and more than eighty in the digest.

Marcus Aurelius, the philosopher, and, Lucius Verus, are called Dem fratresj ’
in several laws. They made a great number of constitutions, of which’ five only
are found in the code, but more- than forty m the Theodosian digest; four in the

Justinian code, and twenty in his dmest.
Septmms Severus, endowed with great courage, and a better general than any

of his predecessors, was also much versed in the knowledge of the law. One hun-
dred and thirty of his are mserbed in the code, ﬁﬁy in the d;gest, and eighty in
" the institutes.

Maximus, his successor, made aound laws, ot' wh:eh three only are to be found

- -in the code. 3

" Gordian, who reigned only about one month, had no time to make laws.

"« Gordian, his grandson, made a great number of laws, of which two hundred are

included in the digest.

Philip, who caused Gort_ilan to be put to. death, made no otber edxcts than thow ,

against the  Christians.
Tribonius, Gallus, and Valuszanus, hns son, re:gned only eighteen months:

~ were all killed in a revolt. Two of their laws are inserted in the code: Galemm ‘
‘ promulgated seventy-two const:tunons, formmg part of the code, and Galhen, his

son, four.

_Flavius Claudius, their successor, employed almost all his time to persecute the :
Christians. * Only two of his Jaws are to be found in the code.

" Aurelian; Probas, Carus, Numerius, and Carinus, reigned in the whole fifteen.

' yean. - The two first were. amnawd by his brother-m-law, the ﬁfth kxlled by

RN




w0 CONTINUATION OF THE ROMAN LAWS.

a tnbm\e, whose wife he had seduced There are in the code five constitutions

of Aurelian, four of Probus, one of Carinus, four of Carus; and six of Numerian-
~ and Carinus, reigning together.

Diocletian, one of the most cruel pcrsecutors of the Chnstlans, has left ten con-

- stitutions inserted in the code.

"The great troubles which agitated the empire, after the abdxcation of oncleuan, '
prevented. his suecessors from enacting any laws. There are onIy two cf Constan- -
tius Chlorus’ inserted in the code, and one of the other emperor’s.

To this is reduced what the emperors have left from Adrian to Constantine ; but

it is during that period that the most part of the. celebrated Roman Junsts havgf .

shined, whose wntmgs hava served to compose the dxvest.

VI I of the Gregancm and Hermogzman Codes.

Consta.ntme, during his reign made a great number of laws and constitutions,
which he clothed with regal autherity, so that they might be observed throughout -
the empire. At the same time, two individuals collected and published the laws
ard constrmnom of the emperors, from the reign of Adrien to that of Diocletian..

" It is this collection that, from the names of the compilers, have been known by the

appellation of the Gregorian and Hermogeman codes ;. although eited by Justinian,
they were never sanctioned by public authority. Of these codes, nothing codld
remain had not Anien, one of the jurists of the barbarian Alanc, preserved afew

' fmgments of them.

Theodosius, kaown & in history under the mme of Theodosws the G‘feat, pubhshed‘

-a great number of edicts in favour of the Christian religion: Arcadius and Hono-

Tius augmented their number. Fhe multiplicity of these laws, edicts, and consti-
tutions rendered the study of jurisprudence tedious and difficult. That prompted

Theodosxan, the younger, to gwe hxs code.
| VIII— of the Theodosian Coder

‘That emperor entrusts eight Junsts wnh the execmlon oi' this emerprxse, ‘who

" divided this code in sixteen books. Theodosius, _promulgated many other constitu-

titutions. These new laws and the Theodosian' code. were msuﬁicxent altogether

" when Justinian armived- to the empire. - J'unsprudence had become so confused
~-and uncertain, and the number of suits was so much increasing every day, that the -
- Judges themselves were in ‘doubt how to decide.. That gave rise to the compnlatwm .

ofJushman B —

©

IR - IX— —Of the Compdatwn of Jwtmwn.‘

To remedy the di sorder which exxsted in the administration-of Jusuce, Justinian
formed the design of making a.new code, to be taken from the constitutions he had.
hnmself published, and of the three codes of Gregorian, He%ogeman, and Theodo~
sian, as of the novels, or new constitations.of Theodosius afd his successors. Tri- -
boman, and nine other jurists, were directed to frame it, which they did in the
course of one year. - That code was published at the Ides of March A. D. 528,
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. . X—Of the Code.
. "Tlie principal’ rmatters freated in thisvwork are: .ot '
" First—Of the catholic faith, of churches, of bishops, persons in Loly orders, and

-----

of their jurisdi
- mattérs of law, of the magistrates and their duties.
- ™ Second—Of law suits aud law proceedings, of advocates, and persons intrusted
" with the interest of others. C ’ Lo

.
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ction, of the imperial ordinances, of ignorance in matters of fact, and

. Third—Of the duties of judges, ahd of all'matters relative to‘j_ﬂdici‘al'oi-der, wills, ,- :

" donations, actions, demands of heirship, consecrated geound for sepultures, funeral
-services. - I : L
Fourth—Of personaldétions, obligations, actions tesulting therefrom. ,
Fifth—Of marriages, contracts of marriages, second marriages, appointment
- oftutors and curators. =~ . - o ' '

I (R

”

Sixth—Again treats of wills, substitdtions, 1egacies in trust,.and successions. -

" Seventh—Of prescriptions, judgments and their execution, of privileges.

Eighth—Of judgments in possessory actions, pledges, mortgages, and their ac- .
cessories, novations, delegations, evictions, paternal authority, custq"nﬁ, deeds . of

gift, &c.

. 2 . ) L . ) e . L )
Ninth—Of crimes and their - punishment, accusations, prisons, thigh treason, .

. adiltery, illicit intercourse, public and private violence, injuries to the person- or

0 character, defamation, libels, harbouring criminals. - . .
* Tenth—Of the puflic treasury,” of vacant property, taxes, change of, domibil,

* ‘prohibition to perpetuate public places in families. - . . .
Eleventh—Trades, public registers, police. .

Twelfth—Dignities, military discipline, public employment, illegal profits, &e. -

XI.—Of the Digest and its Division.

In the year A. D. 533, Tribonian, and seventeen other jurists, by order of Jus-
tinian, gave the digest, composed ofythe best decisions, given on all matters by
ancient jurists. -That collection was &vi‘dcd into fifty books. ‘ '

S "XI1.—Of the Institutes.
.- While these seventeen
Justinian directed three of them to make a smaller work, to prepare those who
. afterwards would undertake the stidy of the laws, ~ That work is divided into four
. books, which were promulgated, the 11th of the Calends of December, A. D. 533.
.. The first book gives the definition of justice, jurisprudence, law, state of per-
sons, tutorship and curatorship. - , A
- The second of property and things, their division,: different ways of acquiring,

jurists were progressing in the compilation of the digest, -

 obligations, of heirs, successions, wills, degrees of relationship, stipulations, . ob- . -

ligations, their causes, of contracts, having a specific denomi nation, contrals nom-
%és, and of those having no specific-denomination, conlrats innomés,

" XIIL—Of the Code as oorreeted, and of the Novels.
" The success which had accompanied the promulgation of the institutes, engaged

>

v Justinian to cause the eodo to be corrected. Five of the jurists who had been em-

L
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e constitutions contained in the first as superfluons, snd:

- added {c it 2 few others given by Justiian, since the compilation of the other, to-

getter with filty depisions that this emperor had given to mzke mage clear and
cerinin many oj#s of jurisprudence which bad remained vrdecided.  Svch was

 the inst coxipilation of the Roman Jaws, which still make part of the 3unspmdonce e

of almost all nations of the world.

'CHAPTER XV.

GOTHIC LAWS.

I Of the Celtzc, Germamc emd Gotﬁzc JV'atzons. I1. The Druids. 1II1. Tlmr
Sacrificess IV. Their Doctrines. V. JAuthorities. V1. The Bards.
V11, Political Lawz. ' VIII. Lordand Vassa!, iX. Homage.

I.—Of the Celfic, Germén‘z'c, aiul Gothic Naf;ion.s

* Their religion was that of the druids, wko adored, under different appella- -

tions, the same gods as the Gresks and Romans. Apollo, Mars, Jupiter, and

Minerva were severally svorshipped; bat fo Mercury, as the inventor of the |

useiel arts, they paid a-more partieslar veneration(1) To these superior gods,
they added, like other polytheists, a multitude of local deities, the genii of the
woods, rivers and mountains.{2) - Some fanciful writérs have pretended that they

rejected the use of temples through a sublime notion of the divine i immensity : per-
. haps the absence of such structures may, with more probability, be referred to their
- want of architectural skil. On the oak they looked with peculiar, reverence.

This monarch of the forest, from its strength and durability, was considered as the
-most appropriate emblem of the divinity.(3) The tree and its productions were
deemed holy: to its trunk was bound the victim destined for slaughter ; and of its
Ieaves were formed the chaplets worn at the time of sacnﬁce (€))

II—-—TJ&e Dnuds. E _
The dmxds were accustomed to. dwell ata dxstance from the profane, in hum or

. cavems, amid the sxlence and gloom of ihe forest. ‘I'here, at the hours of noon -

- €1) Cees. wi, 15 16. :
- €2) Cild. ii.- Many of these Jocai demu are named in :nsenp!wm which -ﬁn axist.
(3) Tyt Dissert, n'xvm. p. ) )le-m“

ploy-ed' iri th ing of the first cod.e, atthe head of whom was still Tuboman, ’
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or midnight, when the deity was supposed to hononr the sacred spot with his pre-
sence, the trembling votary was .adinitted within the circle of lofty oaks to prefer
~his prayer and llsten fo the responses of the minister. (1) .

II1. —Their Samﬁces. ‘

o In peace taey offered the frujts of the earth ¢ in war they devoted to the god of.
battles the spoils of the enemy. The cattle were slaughtered in his honour: and

a pile forired of the rest of the booty was.consecrated as a monument of his power-
ful assistancc.(2) Bat in the hour. of danger or distress human sacmﬁocs were.

" ‘dsemed ihe most efficacious,, ‘
Lpailed by a superstition which had steeled all the feelings of humanity, the

~oliciating puiert plunged his. dagger into the breast of his victim, whether captive
“or ma] felory and from the rapidity with which the blood issued from the wound,
and &5 sonvulsions in which the scfferer expired, presumed: to- announce the

. future ha.ppmess or calan:uy of his country.(3)

- IV.—Their Dodrines.

To the veneratior which the druids derived from thejr sacerdotal eharacter,

must be added the respect, which the reputation of knowledge never fails to
extort from the ignorant. The great objects of the order were, according to them-
selves, < to reform morals, to secure peace, and to encourage goodness:” and the

© fellowirg lessor, vshich they inculcated to the people, was certainly conductive to. .
© thoge good ends » “The thres first principles of wisdem are, obedience to the laws -
of Gorly concern for the good of man, and fortitude under the accidents of life.”(4)

They also taught the. »mmortahty of the human soul, but-to this great. truth Lhey
‘added the absurd ﬁchon of metempsychosns.(5)

Al

V Their /ﬂutﬁmty.

Tt will not excxte surpnse that men, whoss office and preteuded -attdinments
raised them so mach above the vulgar, should acquire and exercise the most abso-
lute domizion over the minds of their counirymen. In publ&c- and private delibe~

rations of any moment, their opinion was always acked, and was generally obeyed.

By their authority, peace was- preserved » in their preaerce, passion and revenge
were silenced 5 and at their mandate contending armies consented to sheathe their

- swords.. Civil controversies were submitted to their decision; and the punishment
of cumeawasmerved to their justice. Religion supplied them with the power.

to enforce submission. Discbedience was followed by exeommunication ; and
from ‘that instant the culprit was banished from their saerifices, cut off from the

“‘probctlpn of the la.ws, and stxgmauzed as 2 disgrace o his fax,mly and sountry.(6)

(‘I)Mein,nr.243 Lue. i. v. 453, iii. v. 399, 423. 'I‘ae Ann-mwm b

(3) Cas. iv. 16. : :
- (3) Diod. Sic.'v. 334.. Tac. Ann xiv, 30. Ces. vi. I5. Plin. xxx.1. Strab. iv.108. . -~

(4) These two triads inay be seen in Dasis (Celt. Researches, 171, 182). )

(5) Cea. vi. 13. Mel. iii. 243. Diod. Sic. v. 352. Strabo, iv. 107. :

(6) Cas. vi, 12. Diod. Sic. v, 254. Strabo, iv. 197, Dlo. Chrys. orat. xlix. p. 538.
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As the druids delivered then' instructions in verse, they must have had some
notion of poetry, and we find among them' a particular class dxstmgmshed by the
title of bards.

The bard was a musician as well as a poet, and he constantly accompanied with
his voice the sounds of his harp. Every chieftain retained one'or more of them in

" hisservice. ‘They attended in his hall , eulogised his bounty and his valour, and sang

the praises and the history of their country. At the festive board, in the hour oft

merriment and intoxication, the bard struck his harp, and every bosom glowed
with admxratlon of the heroes whom he celebrated, and of the sentiments which

he aimed to inspire.  He accompanied the chief and his clan to the field of battle :

1o the sound of his harp they marched against the enemy ; and in the heat of their-

contest animated themselves with the hope that their actions would be- renowned-

w‘ in song, and transmmed to the admiration of their postenty «(1)

VI I ——Polzizcal Laws.

- Of these the most 1mportant, and that whieh formed the groundwork of all the

rest, may be discovered among theé Germans in the age of Tacitus. * From him we

learn that every chieftain was surrounded by a number of retainers, who did hims -

honour in time of peace, and accompanied him to the fight in time of war.  To*

_ E fight by his side they deemed an' indispenisable duty ;. to survive his fall an indeli-
- ble disgrace.(2) It was this artificial connexion, this principle which reciprocally
* bound the lord to his vassel, that held together the northern hordes, when they

issued forth in quest of adventures. They retained it in their new homes ; and its

" consequences were gradually developed, as each tribe made successive advauces
in power and civilization. Hence sprang the feudal system with its long train of ‘
obligations, of homaoe, suit, service, purveyance, rehefs wardships, and scutage. -

VI[I.—Lord and Vassal,

The artificial relation between the lord and hls vassel was accln'ately under- | ,
etood, and its duties were faithfully performed both by the Gauls and Anglo-Saxons,

When Cynewulf a Saxon, was surprised in the dead of night at Merton, his men re-

 fused to. abandon, or even survive him : and when on the next morning the eighty~

four followers of Cyneheard were surrounded by a superior force, they also'spurned

the offer of life and liberty, and chose . rather to. yield up their breath in a hope- -

less contut, than to violate the fealty, which they had sworn to a murderer and an

o outlaw.(3) An attachment of this romantic and generous kind cannot but excite

our sympathy. It grew out of the doctrine, that of all the ties which nature has .
{ormed or society ‘invented, the most sacred was that’ whlch bound the lord and

" the vassal whence it was inferred that the breach of so solemn an engagement

was a crime of the most d::-graceful and unpardonable‘ attrocity. By Alfred it was

" (1) Diod. Sic. v. p. 554.' Aluenmus, vi. p . 246, Ammum Mar. xv. 24. Strabo, iv. 197,
"~ {2) Tac. Germ, 13 14. .
" £3) Chron Sax. anno 750, P 57. :

. VI—Their Bards. . o v QR
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declared mexpxable ‘the laws pronounoed against the oﬂ'ender the sentence of for~
feiture and death. (1)

| X.--Hamage. ’

- It was not, however, an institution which provided solely for the advantage of
“one party. The obligations were reciprocal. The vassal shared with his fellows
in the favours of his lord, and lived in security under his protection. It wasa
contract, cemented by oaths, for the benefit of each, By the Lord,” said the in-
ferior, placing his hands between those of his chief, I promise to be faithful and
- true 3 to love all that thou lovest, and shun all that thou shunest, conformably to .-
the laws of God and man ; and never in will or weald (power), in word or work,
« o to do that which thou loathest, provided thou hold me as I mean to serve, and ful-
H fil the conditions to which we a greed when I sub]ected myself to thee, and chose.
thy will.”(2) ‘

=
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a4 CHAPTER XVI
R CESAR’S FIRST INVASION OF BRITAIN. ’

e

-~

I Of the Britons, 1. Orzgm of . tlze Brztzms AIL. T}iezr Manners. 1 V. y

' Their Religion. V. Government of the Britons. VI. Fate of Caracta-

:  cus, VII. Reduction of Anglesey.  VIII. Bntons abandoned by the
B " Romans. IX. The Natives invite the Sazons.

5.‘:'-' e I— OftbeBntons. _
RS TN . For our ﬁrst acquaintance with the hxstory of Britain, we are mdebtad to the pen:
3@ T -~ - of a Roman general. Julius Casar, in the short space of three years, had con-

ducted his victorious Jegions from the foot of the Alps to the mouth of the Rhine. .
From the coast of the Morini he could descry the white clifis of the nelghbourmg
Island : and the conqueror of Gaul aspired to the glory of adding Britain to the -
dominions of Rome. The refusal of the Gallic mariners to acquaint him with the
number of the inhabitants, their manner of warfare, and their political’ institutions ; _
and the timidity of Volusenus, who, though he had been sent to procure informa-_
tion had returned without venturing to approach the island, served. -only to irritate
his. cunosxty, and to inflame his ambition. The Britons, by lending-aid to his ene-.

' mnes, the Veneti, had supplied him with a decent pretext for hostllmes and on

 the twenty-sxxth of August, in the fifty-fifth year before the Christian em, Czsar L

Foe

(1) Chron. Sex. 58. Leg Sax. p. 33; 34; 35, 142, 143. [Erven the word vassal seems to have
been known in Englaud as early nthe reign of ’ Alfred, Aszer, his mttructor, calls the thnlm of
Somerset, nobibiles vasalli Sumertunensis plage. Asur, 33 .

{2y Leg 401. 50, 63. Bmmp 8:)9

-
-
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sailed from Calals, mf.h the mﬁntry of two leglons. -To eross-the stmt was enly
the worlt of 2 fewv houvs: but, when he saw the opposite heights crowned with
multiindes of armed men, Le altered his course, and steering aloug the shore, cast ,
anchor §: o3 the spoi which is now occupied by the town of Deal. The natives )
~earellly wilowed the 1otions of the figet, urging their horses into the waves, and - ‘
by ti2l¢ gastures and shouts, bidding defiance to the invaders. The appeamnce of
the ma’red brwbosinas, and a superstitious fear of offending the gods of this 1ini, owwn
world, spread a {emyporary alarni among the Romans: bot afier @ short papse it
was dis;:clt~), .7 the iutrepidity of the standard-bearer of the tenth legion 5 who,
calling o Liis coravides o follow him, leaped with his eagle into the ses. D._ta che=
ments insianily poured from the nearest beats : the beach, after a shori sir rogley
was gained ; ‘and the untaught valour of the natives yxelded to the atms and dig--

clphne ef their enemies.

G Pt

11,;-07igin of the Britorz.

The Britons as al-o the principal nations of Europe are shewn, from the radical
differen:-e in their languages, (o' be descended from the three great families of the
Celtz, Gothi, and Sarmatazz ; and from the countries which they have successive-
ly occupied, it appears that the Celt were the first who crossed the limiis of
Assia into Europe ; thatas.the tide of population continued to roll towards the
west, they vwere pushed forward by the advance of the Gothic nztions ; and that - S
these in their tura yi¢lded to the pressure of the tribes of the Sarmate. o : i

II1.—Their Manner:.

,;,J;:.g:ﬂ;-;,,:;}_zfu e

- By the Roman writers all the natives of Britain are mdlscnmmately denommats
ed barbert Zans, a tetm of indefinite Import, which must vary its signification with
the subject to'which it is applied. Though far removed from the elégance and re-
finement ¢? their invaders, the Belgic tribes of the south might almost claim the
praise of civili ;ztion ia comparison with their rorthérn brethrep. ~ Their drecs was
of their ovn maaufacture. A square mantle cavered a vest and trowsars, or a
deerly plaited tunic of braided cloth : the ‘waist was encircled with a belt: rings

" adorned the second finger of each hand, anda cham of i iron or brass was suspend-
" ed from i4e neck.(1)
Their huts resembled those of their Gallic neighbours, A foundahon of stone sup-..,
ported a circular wall of timber and reeds ; over which was thrown a conical roof;.

. pierced in the centre for the twofold purpose of admitting light, and dischargirg the s
“smoke.(2) In husbandry they possessed. considerahle skill. They had discovered '

- "the use of marl as a manuire : they raised more corn than was necessary for theit
* own consumption: and topreserve it till the following harvest, they generally stored
it in the cavities of rocks.(3) But beyond the borders of the southern tribes, these
faiat traces of civilization gradually dissappeared. The midland and western nations
were unacquainted with either agriculture of manufacture.  Their riches consisted
in the extent of their pastures, and the number of their flocks, With mxlk and flesh .

452 le. viii. 48. zxxiii. 3. Dio Nic. in Nerone. p- 169, Wlutnke!’l Munchuur, vu. .
. (2) C2s. v. 12. Diod Sic v. p. 347  Strabo, iv. i97.
* (3) Plin. Hist. Nat. xvii, 6. 8. . Diod. Sic. v. p. 347, )
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~ the people continued to possess considerable influence.

‘ranceurous Lostility among themselves which accelerated their subjugation to-the

~ torian guards stood on each side; and the senate and the people had been invited

| CESARS FIRST INVASION OF BRITAIN. gy

woaods, or in the caverns of the mountains; - Their situation had hardened both -
their minds and bodies, If it had made them patient of fatigue and privation, jt -

had also taught them to be rapacious, bleody, and revengeful. When Severus in~

vaded their country, the Roman legions were appalled at the strength, the activity,

the hardihood, and ferocity of these northern Britons.(2) T .
- | IV.—Their Religion. '

The religion of the natives was that of the druids, whether it had been brought
by them' from Gaul, as is the more-natural supposition, or, as Cesar asserts, had
been invented in the island. o I : C
- V V.— Government of the Britons.

/_ The form of government adopted ny the British tribes has scarcely been noticed

in history, In some, the supreme authority appears to have been divided émong

several chieftains 5 ip most, it had been intrusted to a single individual ; but in all,

We are told that the Britons were quarrelsomeé rapacious, and -rcv}éngeful; that
every nation was torn by. intestine factions ; and that pretexts were never wantin
to justify oppression, when it could be committed with impunity.(3) It was thig

power of Rome. % There is not,” says Tacitus, « a'mb_re fortunate circumstance -

than that these poswerful nations make not one common cause. They fight single
and unsupported, and each in jts turn is compelled to receive the Roman yoke,”(4)
Such were the Britons, who by their ‘bravery and - perseverance baffled the at.

tempts of the first, and the most warlike of the Czsars. From that period to the'
- reiga of Claudius, during the lapse of ninety-seven years, they retained their original
- inﬁependencc. ' ~ ' A '

| - VI—Fate of Caractacus,
Caractacus was the most celebrated and the last of theirchi}efs. 'His fame had
already crossed the seas; and the natives of Ttaly were anxious to behold the man

who had braved for nine years the power of Rome. As he passed through the
imperial city, he éxpres_se_d his surprise that men, who possessed such palaces at

3 ~ home, should deem it worth théir while to fight for the wretched ‘hovels of Britain,

Claudius and the empress. Agrippina were seated on two lofty tribunals ; the pre=

?

1) Czs. v, 14.

(2) Mela, iii- p. 264. Dio Nie. in Severs, p. 340, Herodian, iii. 47, o
(3) Maxime impetitaﬁrcupidine&et\atudio prokatandiea quz possident. Mela, iii. 206, Tasite

"4$) Tacit, Agrie. xi.
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10 witness the spectacle. First were borne the arms and the ornament of the

British prince ; next followed his wife, daughter, and brothers, bewaxhng with -
tears' their unhappy fate; lastly came Caractacus himslf, neither dispirited by his

misfortunea, nor dlsmayed at the new and. imposing spectac]e. Claudius, to his.
own honour, recelvedjhlm graciously, restored him to liberty, and, if we may credit
a plausible conjecture, invested him with princely authority over a portion of con-
quefed Britain.- The event was celebrated at Rome with extraordinary. joy. By
the senate the captivity of Caractacus was compared to the captivity.of Perses and
Syphax : Ly the poets, Claudius was said to have united the two worlds, a.nd to
have brought the ocean within the limits of the emplre.(l) '
|

VII.—Reduction of Anglesey.
The isle of Anglesey, the nursery and princxpal residence of the druids, had

hitherto offered a secure retreat to those. priests, to whose influence and invectives "

. was attributed the obstinate. resistance of the Britons. To reduce. it, Suetonius.
ordered his cavalry to swim across the strait, while the mfamry should pass' over

in boats. On their approach to the sacred isle, they beheld the shore lined not

. only with warriors, but with bands of male and female. druids. The former, with
their arms outstretched to heaven,devoted the invaders to the god of war; the latter,

-in habits of:- moumm with their hair floating in the wind, and llghted torches -

‘in their hands, were. running in all: directions along the beach The Romans

were seized with a sx\%persﬁﬁous horror.  For a moment they refused to advance:
. shame and the reproachev of their leader urged them -to the attack. 'The victory -
was easy and bloodless. On that day the power of the druids received a shock_

from which it never recovered Their altars were overturned ; their sacred groves
fell beneath the axe of the legionaries ; and their priests and. priestesses were con-

sumed in the ﬁames, whxch they had kmdled for the destrucﬁon of their capuves.(Q) .

VI I 1. —Brztam abandoned by the Romans.

About the year A. M 400, the great fabric of the Roman power was shaken to -

" ts foundation. - Hordes of barbanans, under different denominations, issuing from
the unknown regions of the east and the north, had depopulated the fairest of the

provinces; and a torrent of Goths, Vandals, and Alans, under the celebrated

Alaric, had poured from the summit of the Julian Alps.into the ﬂounahmg plains

of Italy. It became necessary to recall the troops from the extremmes to defend.

the heart of the empire 3 and the cohorts which had been stationed along the walls
- in Britain, fought and mumphed under the command of Stilicho in the bloody battle

of Pollentia.(3) After the retreat of Alaric the British forces seem to have returned

to the island, and to have dnven back the Picts, who. had taken advantage of thexr
- absence to plunder the nelohbourmg province. -

" The natives, left w;thout a military force, and exposed to the inroads of thexr
nemnes, determmed to re]ect an authority which was unable to aﬁ'ord them pro-

© (1).Tacit. Ann. xii. 31-36. | , ,
(2) Tacit. Anp. xiv. 29,30, |
3) Campare Gddn, c. 12 and Beda 12, m'h Claudian (De laud. Stxhc ii. ver, A7)
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- (9) Gild. e. xxiii. Nen. xxviii. . o
(6) Prosp. in Chron. p. 630, ad. ann, 429, Constan. vit. 8, Ger. ¢. I. 28, Bad. i. 17. Hunt.
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tectioﬁ._ They deposed the Roman xhagisn'ates, proclaimed their ‘own indepen- . "

dence, took up arms, and with the 8pirit of freemen, drove the barbarians out of
their territories.(1) When the intelligence reached Ravenna, Honorius, the legiti-

mate emperor, wrote to the stateg of Britain, « to provide for their own defence.”

By this ambiguous expression he has been thought to have released them from
their allegiance : perhaps his only object was to authorize their present efforts, that
he might thus reserve a claim to their future obedience.(2) : :

- IX—The Natives invite the Sazons.

Soon after the' Britons had asserted their iudebeudence, the greater part of Europe
was depopulated by the two dreadful scourges. of pestilence and famine. This

island did not escape the general calamity : and the Scots and Picts seized the

favourable moment for the renewal of their inroads. The dissensions of the native
chieftains facilitated their attempts: district after district became the scene of de-.
vastation, till the approach of danger admonished the more southern Britons to

powertul of the British kings, had recourse to an expedient, which, however pro-
mising it might appear in the outset, proved in the result most fatal to the liberty -
of their country. The emperors had long been accustomed to purchase the ser<

vices of the barbarians ; and the Armoxicans,who, like the Britons had thrown off

. - the Roman yoke, had; with the assistance of the Saxons, successfully maintained .

their independence.(4) Vortigern resolved to pursue the same policy. "A Saxon
squadron of three chiules, or long ships, was: cruising in the channel in quest ‘of

. adventares, and its two commanders, the brothers Hengist and Horsa, eagerly.

- accepted ‘the overtures of the British prince, to aid in fighting his battles, and to
depend for their reward on his gratitude. They landed at Ebbsfleet, and were *

-~ cantoned in the isle of Thanet.(5) .~~~ T ) S
"~ They soon turned their arms against the Britons themselves, who, however, did =

not tamely submit. On one oceasion .German_us, a',GalIivc prelate, resumed a charac- .
ter, in which he had distinguished himself during his youth. - A party of Picts and-
Saxons were plundering the eoast : he put himself at the head of the Britons, and -

led them to a defile, where they awaited in ambush the approach of the invaders. .

On a. sudden by his command they raised a general shout of Hallelujah : the ery
was reverberated from the surrounding hills: the enemy fled in amazement, and

- numbers perished in an adjoining river. By ancient writers this action was

celebrated under the nime of the Hallelgjah victory.(6) It was the last of the

.. Britons, -

o

(1) Zosim. vi. 376. . - - @38
(3) Gild. . xvi. xvii. xxi. - . (4) Sid. Apol. Paneg. Avit. v. 3.

178." See Lingard, p. 81, 83, 34, 85, ,

- provide for their own safety. Some solicited, but in vain, the Protection of Atius,
- the Roman general in Gaul ;(3) others, under the guidance of Vortigern, the most

o
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GENERAL PRIN CIPLES OF THE. LAWS OF EN QLAND,

I Introduction. II. Common Law. -III. Lex non Secripta. - I V. Civil Law

V. Canon Law. V1. Statute Law. VII. Saxon Laws. VIII. Saxon Law- .
givers. IX. Condition of the Sazon People. X. State of L(mded Property.

CXI. Thainland.  XII. Origin of the Feudal System.  XIII. Bockland.
XIV. Folkland. XV. Descents. "XVI. dlienation. XVII. ‘Testaments,
X VII 1. .M'et/zod of C’onveyance ST : ‘
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e

—-I ntroductzon

. -

ABouT the middle of the second oentury the Saxons, an obscme tnbe of barba-

. rians, occupied the district between the Elbe and the Eyder on the neck of the )
Cimbrican Chersonesus (1) in the course of two hundred years the same appella-
tion had become common to all the nations from the extremity of the peninsula to.

the Weser; the Ems, and the Rhine.(2) - They formed a kind of voluntary associa-

L tion, which “was loosely held together by similar. interests, and congénial pursmts.
Pillage by Iand, piracy by sea, was thgir only profession’; and though the imperial "

fleet had- often been employed to check, it could never subdue their dauntless and
enterprising spirit. But as the power of “Romte declined; the. audacily of the

Saxons increased: their expeditions became more frequent, their de§ccma more

destructive : from plunder they proceeded to colonization ; and the men who had
depopulated aftersvards repeopled the better portion of Bmam Adventurers from
each of the associated tribes were among the colonists ; but the majority consisted

. of Jutes, Angles, and Saxons’ propedy so called. {3) The original seat. of the -
Saxons has already been mentioned : the Angies were their neighbours cn the -
- north as far as the site of the present town of Flensburgh: and beyond the Angles

dwelt the nation.of the Jutes, with no other boundary. than the ocean. .

From the language of the Saxons, their gigantic stature and- national mstltunons,
“it is evident that they were of Gothic descent. Their whole time was. alternately

devoted to indolence and rapine. “To earn by labour what might be acquired by

'force they deemed unworthy the spmt of a freeman, and consigned the culture of

heir land with the care of their flocks to the meaner labour of women and slaves.
Ev;rv warrior attached himself to the fortunes of eome favourite chieftain, whom

he foliowed in his piratical expeditions. These chleﬂams ‘guided the coungils of
; the tribe ; and {rom them, in txmes of danger, was selec{ed a leader, who exercwed

(1) Pto‘ in 4 ° Europm lab . ‘ N ® Eut_l;o.p- ix. P 659. ’
(3) Bed- 1, 15." Ethelwerd, Chron. 1, p. 476, i . o

CHAPTER XVIL. L




. : “

GENERAL PR!NCIPLES OF THE LAWb OF ENGLAND 51

the supreme command and was dwmﬁed Wlth the utle of conyng, or king. His
authonty, however, was ‘but temporary. It exp;red thh the exnoency te which it
¥, ., “owedits existence.(1)
L _ The iwarlikeex@rtions of thesc tribes were at first checked by their want ot arms:
‘ P _but daring three eenturies of intercourse or hostility with the Romans, they had
O , -learned to supply the deficiency. They bore a target on the left arm, and em-
"« & . ployed for offence the spear, the sword, and the battle-axe. The two latter were .
K - long and ponderous ; and to th&ir destructive effects is attributed the havoc, which
o " the Saxons never failed to make in.the broken ranks of an enemy.(2) As their
* - ships were not fitted for the transportation of cavalry, they usually fought on foot
' in one compact ‘body ; but after their settlement in Britain, the chieftains, with the
* most wealthy of their retainers, came mounted into the field. Their esteem for the
_war-horse rose to a species of veneration ; but previously to his initiation, his nos-
trils were slxt, hisfears were stitched up, and his sense of hearing was’entirely des-.
- troyed. From that moment he became sacred to the god of war, and was conceived = -
' on important occasions to announce the will of the deity.(3) -
In the infancy of their naval power the Saxon boats resembled those of the other S =
northem ribes ; and a few. planks surmounted with works of osier and covered
with skins;. bore the fearless barbarian across the ocean, in the- search of spoil and -
. adventures. But in the fifth century their.chiules, or war-shlps, had assumed a
more formidable appearance : and from the number of warriors whom they carried, -
and the length of the voyages which they made, we may conclude that they were
formed of more solid and lasting materials. In these the Saxons repeatedly zssued
from. their ports, sometimes steermg for a particular point; sometimes trustmg_
~entirely to the guidance of the winds’; but whether they were conducted by chance
or design the object was invariably the same; to surprise and pillage the unoffending
" inhabitants on some . parts of the British or Gallic coasts. Sidonius, the  eloquent -
b&shop of Clermont, has described i in animated {anguage the terrors of the provin-
_ cials and the favages.of the barbarians. ¢ We have not,” he says, ¢ a more cruel
~«  and more dangerous enemy than the Saxons.. They overcome all who have the
courage to.oppose them: They surprise all who are so imprudent as not to be pre.. -
_ pared for their attack. When they pursue, they infallibly overtake : when they
- are pursued, their escape is certain. - They despxse danger : they are inured to ship- K
wreck : they are-eager to purchase booty with the' peril of their lives. Tempests,
which to others are so dreadful, to them are subjects of joy- The storm is their pro-
tection when they are pressed by the enemy, and a cover - for their operations when
‘they meditate an- attack. Be['ore they quit their own shores, they devote to'the .
altars of their gods the tenth part of the principal captives; and when they are on
. the pomt of returning, the lots are cast with an affectation of equity,and the 1mpxous
" vow is fulfilled.”(4)
" - Upon the establishment of the Saxnns and Ang!es in South Bmam, after the
year 450, the whole. of that part of the island was divided into the seven following -

kmgdoms, vizi— . » , - o -

*

. (1) Huntingd. 178, 181.. o o Wik Con._ —
(3) Sidon. viii. 6. . - . ) :
(4) Bed. v.. 10‘ v n(x"l‘ i, r\ T :
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. - L Kent, founded by Hengist in 455 it terminated in 823. 2, Sussex, or the
dit " South Saxons, was founded by Ella in 491, and ended about the year 600, 3,
—i{11 _  East Angles, founded by Uffa in 751, and ended in 792. 4. Wessex, or West -
Saxons, founded by Cerdic in 519, and ended about 1012. 5. ‘Northumberland,
{1 . -established by Ida in 5477, and ended in 827. 6. Essex, or the East Saxons,
§i~ . founded by Ereenwin in 527, and ended in 810. 7. Mercia, founded by Cridda
(% 7 . in 584, and ended in 824. This was frequently united with Deira. _ :
oo The laws of England may be divided into four distinct branches or-heads: the
. common law, civil law, canon law, and statute law. o
o 11— Common Law. }
. What is called common law consists of a collection ‘of customs and maxims, ‘
which derive their binding power, and the force of laws, frgm long and immemo-
- rial usage, coupled with the express sanction, or the tacit consent, of the legisla-
ture.(1) : ' : oo

>

. 1I1.—Lex non Scripta. e
‘One of the most remarkable designations of the common law was that of lex
non scripta, which. it derives from its own nature, because there_are no reeords
. ‘extant to show its legislative enactment, it being one of its_peculiar perfections, -
that it has been in use time out of mind, or, in the solemn ‘language of the law,
time whereof the memory of man runneth not to the contrary. The common lawes,.

3 ! " of England, says Lord Chancellor Ellesmere, are grounded upon the law of God,"
{
1

e g o
—— 1, M v

and extend themselveé to the original law' of nature, and the universal law of
" mnations, and are not originally leges scripte.(2) _ o ~
o - IV —Civil Low. o
By the civil law is to be understood the civil and municipal law of the Roman
empire, which, owing to peculiar circumstances, was- first partially admitted into
England, and finally established so a3 toform a branch-of the jurisprudence.(3),
. . ‘_V--C"..'_L'w- |
‘The canon law is a bodj of ecclesiastical laws, 6rigina}ly~ compiled from the de-
- crees of couucils, bulls, and decretal epistles of the Holy See, and the opinions of
_ the ancient fathers, which were digested by Gratian, under the title of Decretum
Gratiani; to these were added, the Decretalia of Gregory IX., the Sextus Decre-
talium of Bonifice VIIL., the Extravagantes of John XXII., and the ‘Extravagantes
Communes of later popes ; comprising the whole corpus Jnris canoncia—(body of -

- canon law). Some parts of this law" were adopted at an early period by the
Saxons, but far the greater part was introdaced at the same time with the civil law,
as will be more particularly noticed in its proper place.(4) ‘

The statute law is the last branch of law which enters into the composition of
* English jurisprudence. A statute is any act of the legislature which serves asa

(1) Hale’s Hiét. Common Law, c. 1. _ (2) Ellesmore Disc. on the Postuati.
(3) Sec page 80. (4) A.D. 1151, 1230, 1298, 1249,
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rule for the conduct of the community, in which sense all the pﬁblic acts or laws

_ of the Saxon kings were statutes ; but in a restricted sense, a statute signifies any

thing ° “which was statutum, decreed, or determined by the king’s majesty, by and

 with the advice and consent of the lords spmtnal and temporal, and commons in

parhament assembled. ‘ -

Statutes are either declaratory or conﬁrmatory of the common law, or they serve
to abridge or enlarge the common law, or altogether to introduce a new law.. Most
of the old acts, such as Magna Charta, the statute of Marlbridge, Merton, &c., are
for the most part confirmatory of the common Law, and on that account the more
valuable, because they thereby serve to prevent good laws and customs from fall-

_ing into desuetude. Modern statutes, on the other hand, are for the most part
introductory of some new law or regulation; and heing framed with a view to - -
.diminish as much as possible the discretionary power of those by whom they are
administered, they are remarkablé for their number, their prolixity, and oftentxmes i

for their incorrectness and want of clearness.(1)
- The statute commencing with Magna Charta, and endmg wnh those of Edward
II., inclading such as are of incertain date, have been distinguished by the title of

' the Vetera Statuta. Hitherto they had been mostly named from the place where

the parliament was held, or the statute. passed, as the statute of Merton and Marl-

bridge; the statutes of Westminster, first, second, and - third ; the statutes of
Gloucester, Carlisle, Lincoln, Acton, Bumnet ; and others were- denommated from -

the subject matter of them ; as the statute of Ireland and Wales, the statute of
essoina, of vouchers, of sheriﬂ's, ‘confirmatione chartarum, Prerogatea Regis de
Melibus ; others distinguished by initial words, as Quia Emplores, Cerconspectu
agalis; some few under Edward L. are distinguished by the year of the king’s reign,

which is at present the usual mode of citing statutes. In a collective sense, those "

passed before the union with Ireland in 1801, are called English statutes, since that

- union, statutes of Great Bntam and Ireland, and aftaer the union thh Scotland, ,

imperial statutes.

VII.~—8azxon Law. .

The common law is of such anhqmty, that it was coeval with the first peoplmg‘

of Great Britain. 'From the earliest records of Saxon times may be traced many

. of the rules and principles of law which are acknowledged in the present day ; as
the jurisdiction and proceedings of courts, the distribution of powers and offices -

among the ministers of justice, and the like. Among the Saxon kings there was

4 series of lawgivers whose codes, then occasionally distinguished by the name of
dombocks, are still extant, and present us with the outlines of that echeme of -

English- jurisprudence which afterwards obtained a footing. These codes eontain
little more than a brief abstract of laws, or general rules, for the guidance of the
judges or magistrates, the details being left to be decided eu.her by their discretion;
or by the known customs of the plane.(2)

(1) A.D.1215. Co.2 Tnst. p
(2) LL. Wiht, & Edw. Sen. opudWilk. 48.

1
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VI I1.— Sazon Lawgtvers.

- The first of these codes, which is-also said to be the oldest in Europe, was that

- of Ethelbert, who began to reign A.D. 561 ; his was followed by the codes of

Hlothaire, Edric, and Wihtred, all kings of Kent, and- of Ina, king of the West

Saxons ; after which we have the laws of Alfred the Great, Edward the Eider .
(his son) Athelstan, Edmund, Edgar, Ethelred Canute, and Edward the Confessor. -
Alfred, the most celebrated of the Saxon legnsl:nors, not only embodied the laws of

his country into a regular form, but did more than any other king towards their

“observance. By the wisdom of his regulations and political imtitutions, he acquired
tbe title of Conditor Legum Anglicanarum, (the founder of English law), as did .

Edward the Confzssor acquire that of Restitutor Legum Anglicanarum, (the restorer
of the English law), on account of the completeness of the collection which he

" formed of all the laws then in force throughout England.(1)

IX.—Condition of the'People.

The Saxon people were divided into frecmen and slaves. The freemen were

" .again divided mto eorls earls, thanes and ceorls or_husbandmen. ‘The eorls were
- civil officers aupermr in dignity to the thanes, as appears from the diflerent heriots
" required from them by law of Canute. The heriot of the earl. wis eight horses,
that of the thane four horses, besides other things in proportion. The thanes were

properly the feudal lords or nobles, so called from the Saxon tkenian, to serve,
because they were bound to do special service for their lords and attend upon the

“king when required. They were distinguished into the {Zani majores, in Saxon’

properly thegen, who were immediately in the service of the king, and the tkani
minores, in Saxon t/woden, who were in the service of 1he higher thanes. The

ceorls were the farmers or. husbandmen, to whom the cultivation of the land was
assigned: The slaves wese either domestic slaves, who performed the various.

offices of the house in the families of their master, or they were employed in the

‘labours of the field, and were on that account called villani villeins, because they

lived in the vills or villages. These slaves or villeins ere in the lowest state of

~ degradation, being considered as the property of their owners. In the laws of

‘Wales it is expressly said, that the master had the same right to his slaves as to

his catle. - There was another description of persons, namely. frilazin or freedmen,

who had been emancipated from their bondage ; but thelr condmon was very little

~ better than that of the vxllems (2)

, —State of Landed Property. ‘ -
Whether the landed property of the- Saxons was subject to the feudal 1aws, and

_ to what extent, has been a matter of much controversy, which owing to the scanty
information to be gathered from the records of those times, can never be. positively

décided. Thelegal historian must, therefore content hxmselfmth stating authenuc

. facts, and leave the reader to draw bis own concIusnons

(1) Ran. Ccst 1, 1, c. 50 Lib. Ramens, sec. B Gemltxccn,l 6,¢c.9..
. (2) LL. Can. ¢, 69 Jud. Civ, Lond. apud. Wilk, 71, Spelm Feud and Ten. c. 5. Spclm
mVoc : .
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' ' XI.—Thainland. a '

The lands of the Saxons were divided into thainland, bockland and folk!and ‘

Thainland was that which was granted by the Saxon kings to their thains, or

thanes, who were properly such as attended at court, and held their land imme- -

diately of the king, the term thane being as before observed, in the first instance, a
‘title of office, although it afterwards became one of dignity : of these lands the

. thanes reserved a portion for the support of their household, called. inlands, which
were cultivated by their villeins : " the rest called outlands, they let out to the ceorls

for a certain rent, and in all probability for the same sort of services as were requir-
ed of the thanes from the king. The thainlands were dlstnnguhhed by the name
of baronies, and other appel!atlons after the conquest.

When lands held by the thanes reverted to the  crown, it appears they were

* called revelands, because they-fell under the: 1mmednate govcrnment of the king’s

officer, the reve, or sheriff.(1)
XII.—Origin of lhe Feudal System. -

The origin of the feudal system is commonly traced from the Lombards and

other northern nations, who, on-the decline of the empire, made irruptions into

different parts of Eurepe, and obtained from their kings or leaders allotments of
land in the countries where they settled, which the possessors again parcelled out
‘into smaller allotments to their inferiors. - This practice of granting lands on con-
dition of military serviee appears to have ‘been adopted by the Roman emperors ;
for we learn from Lampridius, that Alexander Severuis gave to the officers and
‘soldiers stationed on. the frontiers the lands that were taken from the enemy, to be
theirs on condition that they and their heirs ehould do military service ; and Pro-

~ bus made similar grants to the veterans in Isauria, requiring that thexr sons, from

the age of elghteen and upwards, should serve in the army. These barbarians

were, therefore, ra(her the imitators than the introducers:of a practice, which suited -

well with their circumstances as thu settlers in a new country.(2)

XIil —-—Boclcland L

. Bockland or bookl:md the next species of landed propertv among the Saxons,

was that which was held by charter or deed, and answered to what was afterwards’

called freehold. This was occupied by the ceorls, who were the free or soccage

_tenants of the thanes (3)

XIV—Folkland.

Folkland, in Latin ferra popularis, the-last species of landed property, was.
holden at the will of the lord without any deed, and mostly occupied by the de-
- graded class of men. From this last sort of estate sprung what has since been o
- termed copyhold land.(4) ‘ ’

(1) Spelm. Orig. ol‘Fuds ¢. 5. Spelm. c. 25. Spelm Feuds. c. 24. Spelm. Feuds, :md Ten. c. 8.
-(2) Murator. Anti. Ital. Diss. 10 547. Lamprid. Vnt Severus. Seld. Tit. of Hon. c. 1. s.
‘23 Duck de Us. Jur. Cir. L.1.c. 6. - :

(3) Spelm. Feuds and Ten. c. 5. . “ Spelm Feuds ubi supl;aJ
o P, ‘ . .
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| X V.—Descents. ‘
The Iands of the Saxons descended for the most part equally to all the males>

without any right of primogeniture, of the custom of kavelkind in Kent is still a o
vestige. The same was the case if they were all daughters; but if there were

sons and daughters, it is probable that; after the manner of the Saxons on the con-

tinent, they did not shire- alnl:er By the laws of Wales a daughter received but .

t,n,:

~ half a son’s pomon.(l)
' X VI—dAlienation.

- . Alienation was, by a law of Alfred go far regncted that no one could dxspose
. of inheritable proper!y contrary to the will of the original purchaser.(Z)

XVII.—Testaments.

Testaments were not in use among the ancient Germans, but probably came

~ . into use soon after the introduction of Chnsnamty, for we read of testaments as
early as the reign of Alfred. - In the form and manner of making wills, as also in -

~ the mode of disposing of lands and goods, the Saxons appear to have observed the
. rules of the civil law. Zthelwolf, in imitation of Charlemagne, divided his lands
by will between his three sons; and Alfred, his youngest son, 'did the same, as
o appears from his will, which is st:ll extant.(3)

XVIIL—Method of C'om:eyance.

A legal tranafer of lands might be made among the Saxons without any deed or
_ writing, but in lieu thereof by ‘certain ceremonies, as that of holding by the horn,
by the arrow, and the like. . Thus Edward the Confessor granted to the monks of

Ve

St. Edmund’s Bury in Suffolk the mannor of Brok per cultellum. Nevertheless

deeds were not altogether unknown to the Saxons, by whom they were generally
denominated gewrite, writings. The particular deed by which an estate ‘was
conveyed was termed a_land-boc, whence the land was denominated boc-land.

. For the ratification of deeds it was usual to have them read in the county court in
the presence of the assembly, by whom they were attested, by the signature of -

their names, as well as that of the partaes.('l-)

Q). Lindend. Cod. Antxq. 476. - @) L Alﬂc.
() Tat:de Germ.. . 20.” Hicks Dias, 51, (4) Iugu]pb.Hut- Croyl. 901,

)
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mote. XX, Sayregemate XXI. Wztenagemote.

I—Division of the Country.
AMONG the regulations - aacribed to Alfred for the estabhshment ot’ order and

government, was that of dividing England into counties, and these into hundreds -

and tlthmgs. But although the merit of invention is commonly given to this great

~ prince, it appears that some of these divisions existed before his time, and that to

kim belongs the honour of having reduced them to order, and rendenng them su.b~

 servient to the purposes of police.(1) -

e Countiess

The county had existed in France under e nase comfé at an early period, and

was so called from the comte, comes, or earl, by whom it was governed. The
comes was an officer of . great antiquity in the Roman empire, so named, ¢ comi-
{ando, from their attending the emperors, because they were always attached to
their persons, and were in their immediate service. When Alfred the Great had
got rid of his enemies, he set about new modelling the kingdom, and divided it into

‘more regular and uniform portions, to which he gave the name of scyre, shire,.
* from <cyran, to divide, signifying literally a division. The officer to whom the

government of the shire was entrusted was sometimes called an alderman, more

- properly an earl, which, from the Danish Jarl, signified a men ora retaxner, oray

some think from e@re, houom' sxgmﬁed a dignity. -

III ——Earl

The earl, as respected lus oﬂice, corresponded altogether thh the comes ot‘ the

Latins, and the comte of the French. He had both a civil and military adminis—

~ tration of the country, and acted like the comes, both as a judge and a commander

of the t'orces. In hxs Judmal capacxty he was: probahly' styled aldermann, and in

: (l) Ingulph, Hist. Croy!. 493 ; Gul, Malm.l. devGest.Reg. Angl 24, A.D. 880.

fuﬂpwﬁﬁwﬁ,4,‘-‘..,..«‘ e
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his military capacity he had the title of Aertoch, from Aere, an army, and token, to
lead, answering to the Latin du, and the French duc.( 1)

" At first the earl had their appointment fromthe king, and held theu' office at
his pleasure ; but from the increasing power of these carls or dukes, and the tacit -
" consent of the sovereign, this office became in process of time hereditary, and

sometimes elective, if we may helicve the Jaws ascribed to Edward the Confessor.
"Among the perquisites enjoyed by the earl was that of the lertium denarium, or x

;- third or the profits of fmes ‘and.penalties imposed at the county court.(2)

I V.—Hundreds.

The hundred, which was a subdivision of a shire, was a name of humber, and

* was at first probably applied to the number of a hundred families or villages. - The

hundred is mentioned by name in-the.laws of Ina, and had been introduced into

- Prance as early as the reign of Clotaire, under the name of centena, for the express

purpose of making such district answer the purpose of civil government. Traces
of this institation are. also to be found among the ancient Germans. The chief

man of the hundred was called cenfenarius among the Franks-and other natlons .

on the continent, and hundredarius aldermannus or hundredi, among the Saxon.

. This officer had hlnewxse both a civil-and military duty.(3)"

—Tithings.

The tithing was a subdmslon of the hundred, and, as its name imports, was the

tenth part of a hundred. This division is also mentioned in the laws of Ina, but
it does not appear that it was connected with the police of the kingdom until the
time of Alfred, who, for the prevention of robberies and other offences, required
every member of the tithing to be answerable for the good conduct of the rest. So-
far then as regards the.constitution and object of this regulatwn, Alfred is Jusﬂy

- entitled to the pr-axse of being the inventor.(4)

VI —Friburg or Frank-_pled've. -

Thxa oommumty was called in the Saxon frzborg, or frzburg, that is to say,
frank-pledge, from freo, free, and dorg, a pledge, because every free man was a
pledge or security for the good conduct of the others. (5)

VI I~ Tzfﬁmgman. | .

The- head man of the tithing was called fnborgslwofod or borghealder, that is,
-the elder of the borgh ; also somelimes- tlzeotlmngman, that is, the tithing-man,

which afterwards became the common appellation. In Latin the tithing was

* called decenna or decina, the members deconnarii, and the head man- decanus '

Jriborgi(6)

. (l) Asser. Vit Alf. Alcum in Eplst 35.. {Sax. .
(2) Annal.. Sax. 49; Spelm. Concil. 1, 190 ; LL. Edw. (‘onf c. 33, apud Wilk, LL. Ang. .
(3) Spelm. Gloss. in Voc. Du Canaoe, Gloss in.Voc. ; Tac. Germ. c. 6.

RO elm Gloss. ;3 Du Canve, Gloss. 5 Dugd.-Orig. Jur 23
(3) LL. Edw. Conf. c. 32. )

*.(6) LL. Edw, ubi supra.

=

-

e

Fe

{»
13




THE SAXONS. g

The tithing-man had morec particularly to answer for the good conduct of the - -
rest; for when any one of the tithing fled on account of any offence, it was hig
business to assemble ‘the others and to use.all possil}lc diligence to produce the

) offender.  If he were not forthcoming, and the tithing could not-purge themselves,
ﬁ o they were subject to be fined. In order to support this regulation, every one was
i obliged at the age of twelve to enrol himself of some decennary or tithing, at which
period he took an oath to be true and faithful to the king. This oath was after-
- wards called the oath of allegiance ; and the proceeding of administering the oath
and examining the state of the decennaries, swhich took place once a-year, was de-
nominated visgs franci plegti, or view of frahk-pledgeL( 1) N o
This pledging also extended to strangers; so that if any one took a stranger in,
and suffered him to stay there three nights, and the stranger committed any crime,
‘the person so harbouring him was considered as having made himself a pledge for
him. The person who was. entertained for one night was denominated in the
Saxon uncuth, that is unknown ; on the second night fwanight gest, and on the
third night agenkine, that is as much as to signify an inmate.(2) ' S
Although the tithing is now fatlen into disuse, yet the names of tithingman and'
headborough are still retained to denote the office of pett_y'constzibgse.(B)‘ '

VI .—Ecclesiastical State.

With these political divisions was connected the ecclesiastical state ag it was
. first established in England. The Saxons havitig embraced Christiapity through
the ministry of St. Austin, and other monks sent by Pope Gregory ; the Church _
of England, as to its doctrine and discipline, was framed after the model of the ok
Church of Rome. Canterbury, where the missionarics were first received, A.D.
596, was the first English: see, of which St. Austin was consecrated archbishop the g
next year. London was raised to a bishop’s see, and Mellitus. chosen the firt ,
hishop in 604 ; York was raised to an archbishopric, and Paullinus’ placed atijts . . i
head in 624; and at the time when the venerable Bede closed his history, we
are informed that there were sixteen bishops who had their seats at the most im-
portant places at that time, Canterbury was always acknowledged 'to be the _
metropolitan church of all England, and has continued ever since, notwithstanding -
 the title of the primacy was disputed by some archbishops of York.(4)

g o s e e

IX.— Union of tﬁe-Secul;;r and ‘Eccle;ia;tical' Powers.

- Between the secular and ecclesiastical powers there was at this period a happy
union in England, owing to the piety of the Saxon princes.and the moderation ‘of
the clergy, who were not yet subject W any foreign influence. - To the bishop -
belonged not only the ecclesiastical government of the ‘diocese, but also a con-
siderable share in the civil administration ; for the bishop and the earl or alder-

o e

(1) LL. Edg. c. 65 LL. €an, 19; LL. Ed. Coaf. c. 32,
- (2) LL, Can. c. 25; LL. Edw. Conf. c. 27, - :
" (3) LL. Edw. Conf: c. 34. o o ]
(4) Bed. His_t- 1.1,c 27, 1. 2,c.4, & A.D. 650, . ’ - ’ S
() LL. Edg. ¢. 55 LL. Cau. c. 17; Spe!m, Rem. 39, - - . - 3
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. - ynian co-operated for the preservauon of the peace and the maintenance of good
order. (5)

M

s ool LW

X. -——lem

Among the snbgects whneh engaged the attention of those synods, the payment '
of tithes was frequently considered. The introduction of tithes into Eogland is -
probably coeval with that of Christianity. Offa, king of Mercia, having set the
l -example of giving the tenth of his goods to the church, thgb payment of them’ is

enjoined by most of the subsequent kings whose laws are extant. It should seem
§ ‘that, in the commencement, people might pay their tithes to what priests they
ﬁ C ‘pleased, which was called the arbitrary consecration of tithes ; or they might put
ﬂ_ , ’ theni into the hands of the bishop, to be distributed among the clergy ; but as this

practice afforded a facility to fraud and abuse, it was enacted by a law of Edgar,

that the payment of tithes should be confined to the parish to which they belong ; »

from. which it may be gathered t that England was at this time divided into parishes, -
. and is supposed to have been so from the time of Alfred the Great. Besides tithes, _ '

there are ather church dues mentioned at that time, as romséot, which was proba-

bly the same as was afterwards called Peter-pence ; and soulscot, a sort of expia«

tory offering made by a- person at his decease to the church for the good of his soul s

which was afterwards called & mortuary or corse-present. ( 1) -

- XL ——leztarg/ State.

~ The mxlxta'y law of the Saxons was similar to that of their German ancestors,
, All their youth were trained to the use of arms, and every freeman was obliged to.
%e ready to take the field whenever they were called tpon so to do, The only
persons exempted were the clergy, who, like the priests among the pagans, were.
rohibided the use of arms ; and the slaves who were not allowed the honour of*
 bearing them. That the people might always be furnished with the necessary arms,
_ and expert in the mse of them, the freemen of each fithing, hundred, and county, .
" were appomted ta meet at certain times and places, for the purpose of going through
* their exeyciges, and ‘having their arms inspected ; besides which, a general review .
of all the-grmed men and arms in the kingdom took place on one and the same
day of every year, in the month of May.,. These regulations, in which we may -
‘trace the origin of cur present militia, are supposed to have been made by Alfred, '
and to be coeval with the scheme of political economy which he established. The
troops of each division were commanded by the officers or headmen of the respec-
_tive districts, namely, the counties by the heretochs or dukes, the hun.dred& by the
7 'hundredan&i, and the fithings by the fithingmen. (2)

X1 .—-.ddnumdrmon of Justzce.

In treating of the admrmstratlon of justics, there will be further oecasion to point
out the 1tilily of these divisions. - Under this head may be considered thie officers
of ]ustwe, the courts of justice, and the judicial- p;oceedmgs. ‘

(A)Sexfmg'mhes,c 10; LL.. ng c. 2; apud Wilk. 765 LL. Cam. ¢ 13,
() Bg;‘Ebn.H:st.] 2 13; Spclm Concd i.p. 2383 LL. Edw, Conf ¢ 35..
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X111.—Officers of Justice. ' ' %-
* The two pri-n_cipnl. officers of j ustice were the alderman and gercfa. » *
X1V.—dliderman. g

'7_ B . The ealderman, ealdoman or alderman, that i is literally, the e]derman, was’ hke ) %
o the senator of the Romans, so called non propter etatem sed propter supientiom et 2
dignitatem—(not on account of his age, but-because of his wisdom and dignity). - i

g : He was an officer of distinction, and the next in rankto an atheling or nobleman. -

I " He' presided with the bishop  at the scyregemote, and was a member of the
tvitenagemote. In the early part of the Saxon history he appears to have some-
times headed the forces of thie country, and is said to have been the same as the
earl; but, subsequently, his office was purely judicial, and after the conquest was
executed by the justitia or jastifiarius. . He was sometimes styled cyninges eal-
dermann, or the king’s alderman, because he was specially appointed by the king
-to administer justice, wherefore it was a penal offence to quarrel or fight in his
house, or in his presence. There was likewrse an aldermannus totius Anglic—

- (an alderman of all England), aldermannus comitatus, aldermannus hundredorum,
-&4:., to denote the. difference of rank and jurisdiction.(1) - :

X V.—— Gerefa or Reeve. -

. The gerefe, or reeve as he is called in Enohsh was an officer of justice, inferior
' ,m rank o an alderman. He was 2 ministerial officer, who was appointed to exe-
cute processes, to keep the king's peace, and to put all the laws into execution. -
He witnessed all contracts and bargains ; brought offenders to justice, and delivered
them to punishment ;. took bail or security of such as were to appear at the scyre-
gemote or county coum, and presided at the hundred eourt and [alcmote (2)

XVI—Courts of Justice, .

The eourts of Jusme emong the Saxens were modelled, aocordmg to Lbe divi-
- sions of the kmgdom, mto counfies, hundreds, and uthmos (3)

- XVIL—Falcnote. o S

The lowest of these trlbunals, in point of jurisdiction, was denommated a falc-
motc, from the words folc, people, and mote or gemote, a meeting or court ; ; thatis,
literally, an assembly of the people or mhabntants of any tithing or town, who were
summoned by a bell, called a mote-bell.(4) This was in the nature of a tithing - i
court, at which the tithingman or #ienkeofod, as he is sometimes called, presxded,v ,
and settled all small disputes between the neighbours, as matters of trespass in

. meadows, corn, and the like. But the name of folcmote was applied- genemlly 107

(1) LL. Edw Conf. ¢. 35 ; Jud. Civ: Lond. apue Wilk. p. 71 ; In Pref, Lx. Alur c. 44, apud ‘
Brompt. Sax. Chron. 48, 785 LL. In.:c. 265 LL. Alf. ¢. 2]. :

(2) LL. Wiht. apud Wilk. 12 Jud Civ. Lond apud Wx}k 69. Ibld 65

(3) Tacit. Germ. ¢. 12, :

(4) LL. Edw. Conf.c. 35.
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all courts which were adapted to the convenience of the people within any district ;
thus the hundred court was frequently called by the same name.(1)

X VIII. —-Halmo!e.

The Aalmote was the ]ord’a court, so called from hul, the hall, whcre the lord/q//
tenants or freemen met, and justice was administered. This court, which was
granied to the thanes as a franchise, had a civil and criminal jurisdiction.(2)

(g T
o eI

I © XIX.—Hundred Gemote.

The Aundred gemote, or court of the hundred, was, as its name imports, a court
‘ I - held, for the beneGt of the inh‘abimms'of‘ﬂn_c_-l_xuhdmd, every month ; at which the
i -alderman, but more {requently the gerefa, presided, and all who were sommoned. -
were obhoed to atterid, on pain of being heavily mulcted.(3) The hundred court
was éalled a wapent’t!',c in the northern countics ; from the Saxon twapen, arms, and
tac, a touch 5 hecause, when the chief of the hundred entered upon his office, he-
appeared inthe field on a certain da) ou horseback, with a pike in his hand, and
all the principal men met him there with lances; when he alighted. they touched -
his pike with their lances, as a token of submission to his-authority.(4) Inthis - ®
court causes of great moment were heard and determined, as Mr. Dugdale has shown
from several records;. besides which, it took cognizance . of ‘theft, trials by ordeal,"
.. view of the frank-pledge, and the like. Whenue, after the conquest, this court was

called the sherifi”s tourn, and, as regarded the exammatxon of the. pledges, the '
court of the view of frank-pledge. (5)

. o XX. —Scyregemote. :

The scyregemote, that is, literally, the mote or court of the shxre, in Latm curia
comitatus, was the principal court among the Saxons, which was held twice a-year
for the determining of all causes, both ecclesiastical and secular;.the former of
which were heard and determined before  the bishop, and the latter before the
alderman. Appeals were made from the hundred court to the county court.(6) -

XXI. —»Wzienagemote. '

The last and supreme court in the kingdom was that which was held in the king’s
aula or palace, in which the Saxon kings administered justice in person. This
~ was a court of appeal, where the sentences of inferior judges were revemed or con-
firmed.(7) , ,
But these occasional courts, respectable as they might be, were echpsed by the ,
superior splendour and dignity of the ¢ mickle synoths or witenagemots,” the great
meetings, or the assemblies of the counsellors, which were regularly. convened at -
the festivals of Chnstmas, Easter, Whitsuntide, and occasionally at other times, as '

-, .
T T

(1) Spelm. Rem. 50 : 1?) LL. Edw Conf. c. 21 et seq. v
(3) LL. Inz 2 pud Spelm. Gloss. in Voc. 5 Du'f Orig. 26, LL. Ethel. c 20; LL. F.dw. Conf.
(4) Dug. Orig. Jur. 27. (5)LL Edg. c.
(6) LL Edg.c.5; LL. €an. ¢ 17; Dudg. Orxg Jur. 28.
(7) Sax Chron pussun.
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diflicult circumstances or sudden exigencies might require. ~ Who were the consti-
tuent members of this supreme tribunal, has long been a subject of debate ; and the
dissertations, to which-it have given rise, have only conlributed to invelve it in
greater obscurity. . It has been pretended that not only the military tenants had a
R .. right to be present, but that the ccorls also attended by their representatives, the .
borgholders of the tithings. ~ The latter part of the assertion has been made without
a shadow of evidence, and. the former is built on very fallacious grounds. Ttis
indeed probable that, in the infancy of the Anglo-Saxon states, most of the military
retainers may have attended the public councils ; yet even then the deliberations :
were confined to the ‘chieftains; and nothing remained for the vassals but to ap- !
—
=

- plaud the determination of their lords. But in later times, when the several
v : prmcxpahtles were united into one monarchy, the recurrence of these assemblies,

- thrice in-every year within the short space.of six months, would have been an - ’:
insupportable burthen to the lesser proprictors ; and there is reason to suspect that .
i the greater attended only when it was required by the i importance of events, or by?;, 5

"' the vicinity of the court. The prmupal members seem to have been the spiritual
T and temporal thane:, who held immediately-of the crown, and who could com-
mand the services of military vassals, Tt was necessary that the king should

) obtam the assent of these to all legislative enactments ; because without their ac-
" qmescence and support it-was impossible to carry them into execution.  To many C
charters we have the ‘signatures of the witan, - They seldom exceed thmy innum-~
ber; they never amount to sixty. They include the names of the king and his - ot
sons, of a few bishops and abbots, of nearly an equal number of ealdormen and )
thanes, and occasionally of the queen, and of ore or two abbesses.(l) Olhers,_ o
the fideles. or vassals, who had accompamed their lords, are mentioned as looking . '
" onand applauding ; but there exists no proof whatever that they enjoyed any sbare '

_in‘the dehberauons. v : .

" The legal powers of this aSaembly have never been accurately ascertamed 5 pro-
bably they were never fully defined. To them, on the vacancy of the crown,
belonged the choice of the next sovereign; and we find them exercising this claim
‘ot only at the decease of each king, but even during the absence of Ethelred i in
Normandy. They compelled him to enter into a- solemn compact with the nation, -

. before they would acknowledge ‘him a second time as king of England. (") In
ordmary cases their deliberations were held in the presence of the sovereign ; and
as individually they were his vassals, as.they had sworn « to love what he loved ,

*and shun what he shunned,” there can be little doubt that they generally acquiesced * -
m his wishes. In the preambles to the Saxon laws the king sometimes assames
) ) a lofty strain, He decrees: the witan give their advice. He denominates himself
i " . the sovereign: they .are %is bishops, Ais ealdormen, kis thanes. But.on other -
e occasions this style of royalty disappears, and the leglslahve enactments are attri- "
 buted to the witan in conjunction with the king.(3) The same diversity appears
in treaties concluded with foreign powers. Some bear only the name of the king ;
i others the than are mt:oduced as sanctioning the instrument by their concur~

.

F
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(1) See Tngulf, 32, 44, 455 Gale, i 517, . (2) Chron. Sax. 145,
(3) Leg. 14, 34, 48, 73,103, 113, . _
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-+ (3) Ingulf, 10, 16,; Chron. Sax. 126, 130, 165.

10% | JUDICIAL PROCEEDINGS AMONG THE SAXONS.

rence.(1) In their judicial capacity they compromised or decided civil contro~
versies among themselves ; summoned before them state criminals of great power
and connexions ; and usually pronounced the sentence of forfeiture and outlawry
against those whom they found guilty.(2) As legislators they undertook to pro--
vide for the defence. of the realm, the prevention and punishment of crlmes, and’
the due administration of justice.(3) : e e

.

HA'PTER XIX.

JUDICIAL PROCEEDINGS AMOT\IG THE SAXONS.

1. Judicial Proceedings. II. Ordeal. III. Trial by eampurgatm. Iv.

Trial by Witnesses. V. Criminal Cases. - VI. Grand Jury. VII.-Pe-
nalties and Offences. VIII. Murdrum. ~1X. Stealing. X. Outlaws.
XI. Breack of the Peace. X1II. Pax Regis. XIII. Defomation. XIV.

Witnesses to Contracts. XV. Sanctuary. X VI. .ﬂb]umtwn. XVIL.

 Hue and Cry.
L—-—Judzcml Proceedmgs.
AMONG a people but lately emerged from barbarism, the administration of jus-
tice is always rude and simple ;- and though the absence of legal forms and pleading.

may cas\xalxy insure a prompt and equitable decision, it is difficult without their aid’
to oppose the arts of i 1ntngue and falsehood or the influence of passxon and pre--

 judice.

The proceedings Before the Anglo-Saxon tribunals would not have su1ted a more-
advanced state of eivilization ; they were ill-calculated to elicit truth or to produce

conviction, and in many instances, which have been recorded by contemporary:*

writers, our more correct or more artificial notions will be shocked by the credulity:
or the precipitency of the judges. As it has been before observed, the intelligent
observer will discover in their proceedings the origin of several institutions, which.

‘to this day marks the administration of justice in English tribunals. (4)

The crimes to which the Anglo-Saxons were principally addicted were homicide:

~ and theft. Among men of violent passions, often intoxicated, always armed,

quarrels, riots, and murders were. inevitable ; and the natmnal manners opposed’

(1) Leg. 47, 51, 104; Chron. Sax. 132. -~ (2) Chron. Sax.
(4) Lingard’s Ap to Hist. Eng. voh x, pe 78 '
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many obstacles to the impartial administration of justice. The institutions of lord
and vassal secured to litigants, both abettors and protectors, and the custom of -
- aking presents on all occasions polluted the purity of every tribunal.(1)
There were three kinds of  trial of which express mention is made——namely,
R the trial by ordeal, by compurgators, and by winesses.

II— Tke Ordeal.

The ordeal, from the Saxon orilel, a judgment or determination, signified by
distinction that'judgment which was passed upon the guilt or innocence of a person
an appeal to heaven, wherefore it was called judicium Dei, (the judgment of God).
This mode of trial was universally prevalent among the Saxons, Lombards, Franks,
Alemani, and other northern tribes: that occupied Europe, and was no doubt im-
i w\medlately derived from their ancestors the Germans, who; as ‘Tacitus informs us, :
%xggre much addicted to divination. Bt this relic of superstition was not confined ’ _
7 "0 the northern tribes, for we find express allusion to a similar. custom among the :

Greeks and Romans. The ‘ordeal was performed in'different ways: the principal
~of which, as used by the Saxzons in England, were those by fire and water; the
former for persons of free condition, and ‘the latter for villeins. The fire ordeal
was performed by walking barefoot over a certain number of burning ploughshares, ‘
- as Queen Emma, the mother of Edward the Confessor, is said to have done; or
by carrying a bar of red-hot iron in the hand for a certain distance. According as'
the accused party came off unhurt or otherwise, he or she was declared innocent
or guilty. In order to give all possible solemnity to the trial, the accused were
obliged for some days previous to perform various religious duties, such as fasting, §

_prayer, ablutions, and the like, preparatory to the ceremony.(2) ’ '

The water ordeal was perforred either in cold or hot water. In the former
case the accused was stripped naked, bound hand and foot, and a rope tied round
his body, when he was thrown intoa pool ; and if he floated he was pronounced
guilty, but if he sunk he was acquitted, and drawn out immediately. In perform-
-ing the hot-water ordeal, the accused party was 1o plunge his or her hand into

boiling water up fo the wrist if the accusation was simplex, that is, the crime was
- not heinous ; and ‘up to the elbow if the accusation was triplex, that is, the crime
‘was hemous 3) : ¢
. ¢ There was -another species of ordeal in use among the Saxons called co¥sned,
' ‘from the Saxon cors, accursed, and sned, a cake or piece of bread. This was
.performed by eating a piece of bread over which the priest pronounced a certain
imprecation ; and if the accused ate it freely he was pronounced innocent, but if :
. it stuck in his throat it was considered as a proof of his guilt. Sometimes the
eucharist was used in lieu of common bread.(4)

e T ke S S R

@ ngard’s Ap to Hist. Eng. vol. 1, p. 495

(2) Tacit. Ger..c. 10; Sophoc Antig. v. 264; Virg. £n. 1,11, v. 787; Glanv. 1, 11, ¢. 4;
vRudbome, Hist. Wmt.l W 13 LL. Can. c. 13 LL. Edw. "Con. c. 9; LL. Athelst. ap
»Brom

- (3) Du Cange. Glos. in Voc. Aqua.

(4) LL. Ina: c 77 LL. Athelst. c. 6,7 See Crabb’s Hist. Eng, fza.w, vomre. 1 to 10.
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I11. —Trid by Compurgators.

The trial by compurgators was per sacramendum vel Juramentum, that is, by the
oath of the party himself, confirmed by thé oaths of his neighbours. The manner-
of conducting this trial was as follows: the party accused of any crime was obliged
to bring a certain number of persons,as prescribed by law, who laid their hands on .
the Gospels, or some relics, and he laid his hand over all the rest. Then he.

_swore by God and all the hands that were under his, that he was not guilty of

the-crime 1aid. to his charge ; and they were supposed by this act to declare, upon
their oaths, that they believed he had sworn the truth. Thus a person was said to
swear by any given number of hands, according to the number of persons joining
in the oath; wherefore jurare septima manu signified to swear by six persons
besides the accused, and jurare duodecima manu to swear by eleven persons be-
sides the accused. These persons were mostly called compur gators, because they
contributed by their oaths to purge or clear the accused party of the erime laid to
his charge, likewise purgatores, sacramentales, sacramentarit, juratores, conjura-
tores, &ec.(1). - , :

As to the law of compurgators, t.he law of the Saxons and other nafions varied -
much ; requiring in some cases not more than one, two, or three, and in others as -
many as thirty, fifty, or even 2 hundred.  As to the condition of the parties, they -
were to be the peers or equals of the accused.  In the treaty between Alfred and -
Guthrum the Dane, it is ordained, that if a king’s thane was accused of homicide,
he was to purge himself by twelve king’s thanes. If an inferior thane wasaccused
he was to purge himself by eleven of his equals and one king’s thane. . In regard
to the qualifications of the compurgators, they were to be Emm et legales, (good and
lawful), and such persons as had not been charged with any crime. That none
might not be admitted to take the oath but such as were competent, they were
examined previously by the judges.(2) S

This mode of trial was denominated purgatio canomca, (canomcal purgatxon), .
because it was admitted by the canons of the church, in distinction from the ordeal

_and other modes of trial, which were distinguished by the name of purgatio vul-

garis, (common purgation), because they were adopted by the secular power. Tt
was afterwards applied to secular matters in actions of debt upon simple contract, -
when it was called vadiatio legis, (wager of law). The laws of the Saxons,
which required that no contract.should be made without witnesses, rendered this
mode of proof for the most part unnecessary, but it was perfectly consistent with -
the manners and institutions of that age, that, in cases where the witnesses were
dead, or otherwise unable to attend, they should allow a man of good reputation to
clear himself of an unjust'demand by his-own oath and that of his nexghbours.(3)

IV. —-Tﬁ'al by Witnesses.

As to the trial by witnesses, that was d obvious mode of commg at the truth of
a matter, which had been resorted to by all nations at all uxnes, and was much :

1) Du Cange Gloas. in Voc. Juramentum.
(2) Du Canoe Goas. ubi supra ; LL. Ethel c. 153 Feed. inter Alf. ¢t Guth, apud Wilk 4l

. Hick’s Diss. Epmol 34,3 Spcl:n. Gloss. 2d. Yoc Jura!n

(3 Reeves® Hiet. 1. 23, 24,
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facilitated among the Saxons in civil causes by the law, so often repeated and en-.
forced, requiring witmresses to every bargain.(1)

V.—Trial by Jury.
Whether the trial by jury cxisted among the Saxons‘has, like many other mat-

" ters connected with those remote periods, been a subject of controversy. From all
- the records that have been preserved from those times, it is clear that therc was no

such thing asa jury of twelve men sworn to give their verdict on the evidence

- offered to them ;. but it is also equally clear that the decision of at least important
points was not left to a single Judoc

VI Grand Jury

But in criminal matters a law of Ethelred establishes, that a 'grand jury existed

among the Saxons ; for the law directs that twelve thanes, with the sheriff at their”

head, should go, and, on their oath, inquire into all offences, not charging any one
falsely, nor wilfully suffering any offénder to escape. From the condition of the
parties, and the office required of them, namely, accusare, that is, to make present-
ment of offenders, it is beyond all question that they had only to determine what
offenders should be put upon their trial and what not.(2)

VI1.—Penalties and Offences.

The gratification of private revenge, the strongest passion in the breast of an un-

tutored mind, was very prevalent among all the northern tribes, who, forming
. themselves into families or clans, were bound by particular laws of honour to resent

the affronts or injuries offered to any of the members. This principle of retaliation

naturally produced violent and deadly feuds, which for a time broke through all the
‘restraints of government. As the Saxons retained this characteristic of their an-
cestors, their kings adapted the laws to the humour of the peop]e, 50 as to moderate
and regulate their passions rather than attempt to suppress them altogether, which

they knew to be impessible. For this reason, we find that they adopted the prin- -

ciple of compeusation, for every personal injury whatever, even to the taking away
_of life. In the code of Ethelbert, the first Saxon legislator, there appears to be
hardly any other penalty attached to any offence, however heinous.(3)

If a man killed another, the slayer was to compensate his death by the payment

of a certain sum, greater or less, according to the circumstances of the case. Ifa
“man killed his chief guest, his death was to be compensated with eighty shillings,
and that of ‘his other guests accordmo to their rank. By the Jaws of Athelstan,
the life of every man, not excepting that of the king himself, was estimated at a
certain price, which was called the were, or @stimatio capitis. The were for the
life of a king was 30,000 krymras, or about £300 sterling; that for a. prince,
15,000 ; that for a bishop or alderman, 8,000 ; that for a sheriff, 4,000 ; that for a

(1) Wilk. LL. Anglo-Sax. 9, 16. - © (2) LL. Ethél. . 6.
(3) Tae. Germ. ¢.,20 ; Lin. denbrog. Cod. Antiq. passim.

&
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thane or priest, 2,000 and that for a ceorl, 260. The price of wounds was also
varied aocording to the nature of the wound, or the memberinjured.(1) The violation
of female chastity was also to be compensated'in a similar manner, and with simi-
lar distinctions as to the rank and condition of the parties.(2)

* On this principle of compensation it appears, that if a man in hewing a tree
happen to kill another, the relations were entitled to the tree.
. The ordinary compensation for theft was six shillings ; but if commmed ina
church, the offender was to restore fourfold. If a bishop was robbed, restitution
was to be made elevenfold, which was greater than in the case of a king.  In this
manner was every offence considered in the light of a civil injury, and the object
of the laws was to repair the fault rather than to punish the offender. There was,
therefore, no distinction made between things done with deliberate malice and
those done in the heat of passion or by inadvertence ; a kind of leniiy which,
however admissible in a rude and simple state of society, was.soon found to be
inadequate to the purposes of good government.(3)
VIII.—Murdrum.

'

" For the protection of the Danes from the resentment of the English, a law was
made by Canute imposing a fine on the hundred, called murdrum, when the

slayer was not. found.(4)
- IX.—Stealing.

Afterwards, punishments were not confined to pecuniary mnléts, for we read of

_various corporal pains inflicted on offenders, as imprisonment, mutilation, slavery,

and death, in addition to the penances imposed by the church. A thief who was-

caught in the act of stealing might be killed with impunity if he attempted to

escape or made resistance ; and theft was afterwards made a capital offence, unless
the thief or his friends redeemed his life by paying his full were. A thief fre-
quently accused of theft was to lose a hand or a foot ; and, by a law of Athelstan,
he was upon a second conviction- to be ‘hanged. None were to escape punish-
ment who were above the age of twelve, or who stole above the value of twelve
pence. The accomplices and aiders of thieves were subject to the same penalties
as thievesthemselves. So, likewise, if a thing was stolen, and the family of the
thief was privy to it, they were all to be made slaves ; but there was an exception
in favour of the wife, who was supposed to be under the subjection of her husband,

and was therefore not considered as 2 party in the stealing, unies the things stolen
were found in her separate possession.(5)

X. ——-Oatlaw.s-.

If an offender fled from justice, and was not to be found within the space of
thirty-one days, he was outlawed, and any one might kill him if he made resist-

(1) LL. Ethelb. c. 26 LL. Inae. c. 70. A. D, 940.

(2) LL. Ethelb. c. 10, et seq.

'(3) LL. Ethetb. c. 32. - RG] LL Edw. Conf. c. 15.

(5) LL. Wib. c. 35; LL. Inz., ¢. 12; LL. Inae, ¢. 375 Jud. Civ.; Lund apud “llk 70;
Jud. Civ. Lund. apud Wilk, 65; LL. lna,
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ance.. An outlaw was called in the Saxon wulfeshcofod, that is, wolf’s-head ;
which was as much as to say that any one tmight kill him in the same manner as

they would a wxld beast.
XI1.—Breach qf the Peace.

To prevent the causes and beginnings of quarrels, laws were made against every‘

‘breach of the peace, but particularly in certain places, or before certain persons, -

whose presence the Saxons were taught in a particular manner to respect. Fight-
ing, or even drawing a weapon, in the presence of the archbishop, was punished
with a fine of one hundred and fifty shillings ; before a bishop or an alderman, with
a fine of one hundred shillings. If the offence was committed near the residence

of the king, or in the king’s court, the life of the offender was to be at the king’s

mercy.(1)
XII —Paa: Reg'w

The pax regis, (the king’s peace), or verge of the court as it was aﬁerwards
‘called, extended from the palace-gate to the distance of three miles, three furlongs,
three acres, nine feet, nine palms, and nine barley-corns.  Besides, the paz regia,
or king’s protection, was attached to other places, as the four public roads, Wat-
lingstrete, Foss, Hakenildstrete, and Erminstrete; also to navigable rivers carrying

provisions to cities and towns, whence such public ways were designated in a pe-

culiar manner the king’s highways. - On the same principle there was the paz
ecclesice, (the peace of the church), or a particular privilege attached to churches.
Sacrilege was punished with the loss of the hand which committed the offence;

unless redeemed with the payment of the full were ; and any breach of peaceina .

cathedral incurred the penalty of death, unless redeemed ; but if committed in in-
ferior churches, it was only pumshab[e with a fine, accordmg to the xmportance of
the place (2)

X111~ Defamation.
As a further prevention .of quarrels and breaches of the peace, calumny and de-

famation were visited with a heavy penalty even at an early period. By a law of
Hlothaire, king of Kent, a calumniator or defamer was obliged to pay one shilling

to the person in whose house the words were uttered, six shillings to the person:

calumniated, and twelve shillings to the king.(3) By laws of Alfred, Edgar, and
Canute, a spreader of false reports was tolose his tongue; unless he redeemed it by
- paying his full were. Besides, breaches of the peace in the houses and on the
premiges of private persons were visited with penalties, according to the condition
of the party or the circumstances of the case ; in-all which particulars we may

trace the origin of many parts of our jurisprudence as it exists in the present day;

but there was one law among the Saxons which has not survived that period,(4)

(1) LL. Inz, ¢. 45. '
(2) Hick’s Diss. 114 ; LL. Athels. apud Wilk. 63 ; LL Alf. c.8 3 LL. Alfs ¢, 30

(3) LL. Hioth. ; apud Wilk. 9. A.-D. 680.
(4) LL. Alf. c. 28 LL. Edg.c. 4; LL Can c. 26,
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namely, a law of Hlothaire, king of Kent, which inflicted a heavier punishment on
breaches of the peace if committed in ale-houses than if they were committed
elsewhere.(1)

If any one was present at the death of a man, he was looked upon as partzcepa
criminis, (an accomplice in the crime), and liable to a fine ; but there was an
exception made at that-time, as there has been since, in favour of those who stood
in a near relation to each other. By alaw of Alfred, a slave might fight in de-
fence of his master, or a father might defend his £gn, and a man might atlack any
one who he caught with hxs mfe.(2) "‘fi.”" :

Pl

- XIV.— Witnesses to Conlmcts.
: T : :

For the prevention of frauds, as well a3 of disputes, it was more than once
enjoined, that no'contracts or bargains should be made but in the presence of two
‘or three witnesses, or of the gerefa ; and if any thing was sold without obserw ng this
Jaw, the thing bargamed for was to be forfeited.(3) .

“In addition to the above-mentioned regulations for the preservation of the peace,
the Saxons adopted the humane practice of sanctuaries, or places of refuge for
offenders, particularly in the cases of homicide ; after the manner of the cities of
- refuge among the Jews, and the asyla, or mvxolable cities among the Greeks and
Romans. : : -

X V —Sanduary

Afier the introduction of Christianity, the anons converted their churches, as
the Britons before had converted their temples, into sancluanes, whither homi-
cides nught flee to protect themselves from the hasty resentment of the injured
party. They might also seek refuge with an alderman, an abbot, or a thave, for.
three days, and with a bishop for nine days. A penalty was inflicted on the vio- -
lation of sanctuary. By a law of Alfred, no one was to take revenge-until he had
demanded compensation, and it had been refused. If the offender fled to his own
house, the injured party might besiege him there for seven days; and, if needful,
might have the assistance of the magistrate to prevent his escape. If; at the expi-
ration of that time, the aggressor were willing to surrender himself and his arms,
his adversary might detain him for thirty days, but was afterwards obliged to restore
him safe to his friends, and be contented with the compensation. This privilege
of sancloary extended also to thieves, who in-such cases might make restitution of
the plunder ; but if the thief repeated the offence, he was then obliged to leave the
church, and provinciam forisjurare, to forswear the country, that is, swear that he
would not return to it ; which, when applied to the kingdom, was afterwards called
abjurmg the malm.(4)

(1) LL. Hloth c. 12.

. (2) Reeves’ Rist. i. 173 LL. Ine, c. 34 ;5 1 Comm. 429; LL. Alf. c. 38.
(3) LL. Hioth, c. 16; Ethel c.4; Athel ¢. 12; Can.c. 22.

(4) LL. Athels. ¢, 23 LL. Wih. apud de 13 ‘LL. c. £, 38 ; LL. Edw. Conf. c. 6. v
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X VI.—Abjuration.

For the more certain detection of offenders, it was ordained by a law of Ina,
that whoever suffered a thief to escape was to pay the were or forgyld of the
offender ; and if it were an alderman, he was to lose lus ofﬁce (1)

- XVI1I—Hue and Cry.

i
E
£

" In confirmation of this, it was enjoined by Canute that whoever suffered a thief
to escape absque clamore, that is, without making Autesium et clamorem, or hue .
and cry, as it was afterwards called, was to suffer the punishment of the thief, if _
he could not purge hxmself. So likewise if any one neglected to join the clamour
when he heard it.

As a further means of bringing offenders to justice, endeavours were made to ‘
 give all possible solemnity to the taking of an cath by various religious tites, which !
" accompanied the ceremony ; besides the penalties whlch were 1nﬁ1cled on those

who violated the obligation of an oath.(2) o

By the league between Edward and Guthrum the Dane false swearers were -

banished ; by a law of Athelstan they were denied -Christian burial ; by one of .
‘Edmund they were incompetent to give evidence until they had purged themselves. :
Perjury by a law of Canute was punished with the loss of the hands, and the pay- ,
ment of half the full were. (3)

IR 1o
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(1) LL. Inz. c. 36—A. D.700; LL. Can. c. 26—A. D. 1020.
(2) LL. Athels. upud Wilk. 63. )
(3) Feed. inter, Edw. et Gutho c. 11; LL. Athels. . 25 LL Edm.c. 1; LL. Can. ¢, 23.
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112 - LAWS UNDER WILLIAM THE CONQUEROR.

CHAPTER XX.
PROGRESS OF THE LAWS FROM THE NORMAN CONQUEST,
~ ANNO DOMINO 1066, :
o TO THE

CONFIRMATION OF MAGNA CHARTA.

SECTION 1.—LAWS UNDER WILLIAM THE CONQUEROR. -

1. Introduction. 11. Confirmation of the Sazon Lows. III. Feudal Tenures.
IV. Earls. V. Sheriffs. VI. Courts. VII. Separation of the Secular
Jrom the Ecclesiastical Judicature. VIII.. Trial by Battel. IX. Trial
by Jury. X. Pleadings in French. XI. Doomsday Book. ‘

Io—T ntroductzon

THE accession of William I, »» surnamed ‘the Conqueror, has been oenerally'

regarded as a memorable epocha in the history of English law, on account of the
‘changes which are supposed to have taken place in the nature of landed property,
the. judicial form of proceeding, and what was still more, in the tone and temper
of the times, which required a more rigorous exercise of the law. But, great as
these changes may have been, they appear to have sprung not so much from any
determination on the part of the conqueror, as from the circumstances which ac-
companied his taking possession of the English throne.. Without entering into the

question respecting his title, it is clear that he considered himself as the legitimate -
- successer to Edward the Confessor, and founded his claim to the throne not so -

much on his victory over Harold as on the title which he had acquired by the will
-of his predecessor. His harsh treatment of the English was evidently the conse-
quence of their disaffection and continued resistarice ; and, had he met with a
better reception of his English subjects, it is fair to conclude that he would have
dealt with them more as a king than as master. “ William,” says Mr. Reeves,(1)
% put off the character of an invader as soon as he conveniently could, and took all

i

" (1) Reeves® Hist. Eng. Law, i. 30.
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LAWS UNDER WILLIAM THE CONGUEROR. 13
theasures to quiet the kingdom in the enjoymentvof its own laws.” The cotrect-

ness of this observation may better be learncd by a statement of facts than by any
enlargement on an unimportant point of dispate.” ‘ -

. I1.—Confirmation of the Sa:con Laws.

~ As soon as the king found leisure from the occupations of wai, he turned his
thoughts to the establishment of good laws for the government o(' the realm:

wherefore, in the fourth year of his reign, he called together his barons at Beeh-.
liamstead; and in the presence of Lanfranc, Archbishop of Canterbury, he.

solemnly swore that he would observe the good and approved laws of Edward the

Confessor. At the same time selecting twelve men from among the English who

were lehrn_é,d in the laws, he desired them to make a collection of such laws and
customs as had been in the time of the. Saxon kings.(1)

When the collection was finished and presented to the king, he seeined to give

the preference to the Danish laws ; upon which we are inforrhed that the commis-

 sioners, breaking out.into great lamentation, conjured the king, by the soul of King -

Edward, that he would suffer them to be governed by the laws and customs in
‘which they.and their children had been brought up. The king yielded to their

. entreaties, and called a general council, at which he consented that the laws of
Edward the Confessor, with such additions and alterations as he thought proper
to make, should in all things be observed. Gervasius Tilburiensis, who lived about.

that time, observes : « The laws of Engand being propounded, according to the

triple division thereof into Werchenlage, West Saxonlage, and Danelage, rejecting .

some and approving others, he added thereuiito the f’orergn laws of N eustna, which
seemed well adapted to the preservation of the peace of the realm.” Wherefore
it appears that the collection was of 2 tWOfold nature ; comprehending, in_the first

place, the laws of Edw: ard the Confessor, properly so called ; and, secondly, such .

additions as the king thought proper to make : all which are to be found transcribed

in Mr. Selden’s « Notes on Eadier,” and also in Wilkin’s ¢ Collectxon of the An<
glo-Saxon Laws.”(2) '

II I' ~—Feudal Tenures.

Among the most 1mportant and remarkable of William’s laws muist be reckonned
those which relate to the king’s service and military tenures. One of these laws

runs thus : % We decree that all freemen shall bind themsclves by pledge and oath

to serve their lord William faithfully every where, both within and without the
realm of England, (formerly called the kingdom of Britain), and to defend him
against his eénemies and against strangers.” From this latv it may be gathered that
tWo things were now réquired from the kings tenants, or the possessors of feuds,

according to the Norman system, which had not been required by the Saxon kings. -

Flrst, that they should take an oath of fealty or fidelity-to the king; and, secondly,
%thexr military service was fo be. indeterminate, and might be required of them

eitliér at home or abroad ~whereas, among the Sa\on it was confined to the

(l)lnmxlph Hist. ; Matt. Par;s Vit. Fred. Abb. Sanct. Alb. Hoved. GOO.
€2) Hale. Hist. Com. Law, ¢, 5. See Crabb’ Eng. Law, c. 5, :
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defence of tho realm. By another law the king declared his grants to be Jure

- heerediturio (by hereditary right), and thus converted feuds into hereditary fiefs,

which among the Saxons were, as they had been. originally every where, benefi-
ciary and for life. From thi§ change flowed many consequences, which had 2
material influence on landed property, such as wardships, marriage, reliefs, aids,
and dower ; but as the reeords of those times make little or no mention of these
particulars, it is probable that they were not all as yet ingrafted into the system,
but gradually gained a footing, as circumstances favoured. :

The clergy were charged with military service, on account of the lands which

. they held in right of their sees; and were bound, the same as the barons, to do .
suit at the curia regis (king’s court), which was in conformity with the practice of

the Saxons. For then the bishops and the thanes, by virtue of their office, took

* an important part in the administration of justice; but, as the barons had acquired
a permanent right in their lands, they became hereditary counsellors of the erown, |

having both an obligation and a right to attend the courts and councils of the
king.(1)
Wnlham expressly assured his ear]s, barons, and other %nants in capite (tenants

in chief, that is, holding directly under the kmg);, tl!at he would protect them in the -

enjoyment of their possessions, which they werg ‘to hold free, from all unjust ex-

_ actions, and from tillage. This language was in confonmty with that to be met

with in the Saxon grants.(2) -
I V.-—Earl.s'.

The other alterations in the laws introduced by the Congueror were such as re-
garded the administration of j justice. The government of the counties was entrusted
to the earls, with a similar jurisdiction as in the time of the Saxons, except in the

county of Chester, which was erected .into a ‘county palatine in favour ‘of his -
" nephew Hugh Lupus, to whom he granted the whole country, “ to have and to

hold to hira and his heirs, freely by the _tenu_re of the sword, as he, the king, held

_ the kingdom of England by the crown.™ By reason of this grant, the earl palatine

had all the high courts and officers of ]ustlce which the king had ‘with criminal

_ jurisdiction. (3)

——Sﬁa‘tﬁs.
The office of the shenff probably acquired m:portance after the conquest. He

was called in Latin vice comes, because he performed all the ministerial duties of ,
the earl, and in his judicial character he took the place of-the alderman, at least .

for a time.. The latter officers were now confined to cmes and boroughs Where
they acted as judges.(4) ’ —

V I.—Courts.

Justice was administered i in the early part of this reign in the same courts and

,.mnearly in the same manner as in the time of the Saxons, namely, in the scyr& .

(i) Spelm. Conu! ii. 4. (2) Crabb’s Eng. Law, ¢ 10. -
(3) Co. 4, Inst- 211. . 7. (4) Matt. Pasis, 1196,
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mote, now called the comitatus, or county court; in the hundred court, now
" called the Aundredum ; and in the lords’ court, or curia barms, asit was named,

the title of baron having taken the place of that of thane. Sometimes the two for-
mer of these courts were summoned at the pleasure of the king, when any cause

of importance demanded théir attendance. Thus on the occasion of restoring to

Laafranc, archbishop of Canterbury, the possessions which his predecessor Stygand
had forfeited, the king commanded the whole county to assemble without- delay,

and all the men of the county of Norman birth, and especially the Enghsh versed
_ in the ancient laws and customs, to meet together.(1) - .

VII. —Separatwn of the Secular from the Ecclesiastical Judzmture.

The most important change produced in" the judicature of the kmgdom was the
separation of the ecclesiastical from the secular: courts, which we learn from a
charter enrolled, 2 Ric. II. No. 5, Pro decano et capitulo ecclesie beale Marie de
Lincoln, (for the dean and chapter of the church of St. Mary of meoln)

VIIL. -—Tnal by Battel.
To the modes of tnal already in use was added by thls kmg, also, that by the

duel or battel, a mode-of deciding judicial contests. Superstition, combined with -

their passion for arms, gave birth to the persuasion that successful valour was’ the

‘best test of truth and innocence. For this, like other ordeals, was an appeal tg

the. judgment of God for the discovery of the truth or falsehood of an accusation
that was denied, or of a fact that was disputed, founded on the supposition that

 heaven would grant the victory to him who maintained the just cause. Thus did -
-the judicial combat become the most honourable, and, at the same time, the most

common, method of deciding disputes among the different nations of Europe.. The
first law ‘we meet with on the subject occurs in the code of Gundebald, A. D. 501,

king of Burgundy ) ‘
- IX.—Trial by Jury.
As to the trial by jury, we read ‘in. this reign, for the first time, of twelve men
sworn to speak -the truth on any particular matter.- In a cause between Gundulf.

bishop of Rochester, and Pichot, the sheriff, respecting certain lands retained by, \

the latter which belonged to that see, when  the suitors or freemen of the county

" court, awed by the influence of the sheriff, gave their verdict in his favour; 3 the -

bishop of Baieux, who presided, suspecting their veracity, and the motive of their

- decision, commanded them to choose from among their number twelve, who should
conﬁrm it on oath.(3)

.-—Pleadm asin Frenc/z.

The mtroductxon of the French language mto the English courts of judicature’

has been also ascribed to the Congueror, who is said to have requxred that lt should

(1) Hicks’ Diss. 31 ; Spelm Gloss. in Voc Comxtatus )

(2) Vel. Pat. 1,2, c. 118 ; Du Cange Closs. ad Voc. Duellum; Spelm. Gloss. ad Voc. Cum
pus; Leg. Bur«und 1it. 45, apud Lindenbrog. Cod. Antiq.

(3)Hmks Thes. Diss. Ep:st 38, et seq. ; Reeves’ Hist. i. 84.
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be gencrally taught in schools, to the. exclusion of the English ; with a view, as

- some have imagined, of imposing a badge of slavery on a conquered people ; but
others have supposed, with greater reason, that this was purely a measure of ex-

pediency : as the administration of laws rested principally with himself and his i
Norman followers, it was of importance that judicial proceedmgs bhould be con- o }
Aducted in a language thnt was Tamiliar to them.(1) i

X I .—Doomsday Book.

L

‘One of the most distinguished measures of this reign was the great survey of the
demesne lands throughout the land, ‘rccorded in two books called Gréat Dooms-
day or Domesday Book, and Little Doomsday Book, which is said to have been

- formed upon the mode! of a similar work executed by ‘Alfred, not now extant.
In the seventeenth, or, according to some, in the fifteenth ‘year of his reign, William
appointed commissioners for the purpose of executing this work, which was com-

~ pleted, A. D.1086. As the object of this work was to show what were demesnes
- of the crown and what were not, it has always been resorted to in the English
courts to determine all questions respecting anciept demesne, and pamcularly what

was duc to the crown (‘7)
L]

'SECTION IL.—LAWS UNDER HENRY I, A. D. 1100 TO 1135.

I C/uzrier of Henry I 11 Sbolition of .Mom yage. I1FE. Feudal Burtlmzs
lightened. 1V. Descents. V. Curia Regis. VI. Curia Baronisi: VII.'- o
Reunion of the Secular and Eccleszastzcal Junsa’zdwns. VIII PZaczta

IX. Trial by Jury

I.—Charler qf IIem'y I

. Hexry I showed a decided predilection for the Saxon laws. 'To conciliate
his Enghsh subjects, he granted them a- charter, in which he expressly confirmed
the laws of Edward the Confessor, that had been approved by his father. He
ikewise made many provisions that were calculated to lessen the burthens of the
peop!e (3) ’ :

I I.—JAbol:tion of .Mo'neyage. _

- He abolished moneyage, an oppressive tax of Norman ongm, p:ud every three '
wyears, to prevent the renewal of the comage. ‘

” e

€1) Spelm. Cod. apud Wilk. p. 288
: (2) Chron. Sax. 190 3 Ingulph. Hist. 79 ; Hoved. 460 Mau “gst 2293 Med. Hist. Exchec,
4- 296, 3 (/rahb’e Eng law. c. .
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111 —Feudal Gurthens lighlened.

“He relieved his barons and other tenants 7a capife, from some feudal burthens,

EN

~ which appear in the two former reigns to have been arbitrarily imposed.  He re-

quired that none but a just and reasonable relief should be paid, -and that nothing

should be paid for a licence to marry their daughters, nor a licence refused, unless -

any baron wished to enter into an ailiance with the -king’s'enemics.  He likewise

recommended his barons to observe the same rules towards their tenants. The

relief here spoken of. as the justa et legitima-relevatio, (just and lawful relief )—
(relief is a sum of money paid by the heir for permixsion to enter upon his inherit-
ance)—appears to be the same ax the period of the Saxons, although in after times

* they are spoken of as distinct obligations. Notwithstanding the provisions here

made respecting licences to marry, mariages bec;xme, in process of time, one of
the most oppressive of the feudal burthens.(1) | :

This charter, which laid the foundation for the siabsequent chartere of Henr; >‘. N

successors, is intituled, ¢ Institutiones Henrici Primi,” the preamble to which runs

as follows: * Anno Incarnationis Dominice MCI Henricus filius Wilhelmi regh, :
post obitum fratris sui Wilhelmi, Dei Gratia Rex Anglorum, omnibus ﬁdehbus

salutem, sciatis me Dei misericordia et communi concilio baronum totius regni An-
gliz ejusdem regem coronatum csse”~—(1n the year of thie incarnation of our Lord
1101, Henry the son of King William, after the death of his brother William, by
the grace of God, king of the English, to all the faithful; health ; know ve that I,

- by the mercy of God, and the common council of the harons of all the realm of
England, am_crowned king of the same).” Note. King John (A. D. 1190) was

the first English king who used thc plural number w¢ instead of 7,in oﬂicml mstru-
ments.(2)
Matthew Paris has twice recued this charter of King Henry, mme]v,,undu* the

vears 1100 ‘and 1213, and two copies of it are entered in the Red Book of the .
" Exchequer, one of which is prefixed to King Henry’s laws, published by Lambard

and Wilkins.(3) It is likewisc printed in Richard of Hagustald’s History of King
Stephen, and a-copy of it, taken from the Textus Roffensis, has since ﬂbeen
published by Hearne, and afterwards again by Mr. Justice Blackstone in his Law

_Tracts. This is acknowledged to be the most correct copy of any, bcmg compiled
by Emulf, blbhop of Rochester, who died A.D. 1114,

I I ——Descenis.

© The law of descenh, as respects land appears<o have varied in this collechon-
- both from the Saxon and Norman codes, for whereas by the former they descended

equally to all the sons, and by the latter to the eldest son enly. Henry adopted a
middle coursc, aud directed the principal estate to descend to the cldest: “Primum
patris fedum primogenitus filius habeat. Emptiones vero vel demceps acquisitio-

nes suas det cui magis velit”—(The eldest son shall have the principal fee of the
~ father; but the father may give his purchase to whom he wiil). As to the colla-

teral descents, the law runs thus: “ Si quis sine liberis deccbscnt, patcr aut mater

/

(1) Co. 2 Tast. . (2) ©r3bb’s Eng. Lavw, 2. 6, p. 55,
1?) Lamb, Arc.m.wn; Wik, Li. An"lo -Sax. ) )
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cjus ‘in hareditatem succeddt, vel frater vel soror si pater et mater desint, si nec
hos habeat, frater aut soror patris vel matris et deinceps in quintum geniculum, qui

. cum propinguiores in parentela sint, heereditario jure succedant, et dum virilis sexus

extiterit et hareditas abinde sit, feemina non hareditetur”—(If any man dies with-

out chlldrPn, his father or mother shall succeed to his inheritance, or his brother ,

or sister if there be no father or mother; if there be neither of these, then his
father’s or mother’s brother or sister ; the nearest of kin shall succeed by right of
inheritance, and while there is any male, if the inberitance is from the male line,
a woman shall not inherit). This was in conformity with the law of the Saxons
;on the continent, from which it is taken verbatim.(1)

V.—-C’uriaRégz'.s-. g ' V,'{* o

In the administration of justice, Heni‘y followed the Saxon schemes of j ufispru-

dence, with a slight intermixture of Norman principles and forms. The supreme
cours of the kingdom was now regylarly distinguished by the name of - ‘the Curia .

 Regis, or the King’s Court; an appellation that appears to have been mtroduced

at the conquest ; but the jurisdiction of this court was defined much in. the s sa.me -

"wmanner as itis by the law of Canute .and Edward the- Confessor. It took cogni-
zance of -such matters as 1mmed1ately concerned the paz regis, or as it was after-
wards more emphatlcally expressed, the king’s crown and dignity, such"as the
violation of the king’s protection, contémpt of the king’s writs, killing or injuring

any of the king’s household, treason, cheating, slander, outlaws, false coiners, trea- .
sure trove, wreck of the sea, rape, offeiices against the forést laws, reliefs of the'

barons, fighting in the king’s palace, breaches of the peace.in a man’s house, har-
boring an outlaw, desertion, unjust judgments, denial of justice, evading the king’s
law, offences on the king’s highway, and other matters.of a similar nature.(2)..

VI — Cuﬁa B_arom's.

The jurisdiction of the king’s court is thus devised to distinguish it from the
jurisdiction of the sheriff, or the franchises enjoyed by the lords in their courts,
which were now distinguished by the Normian appellation of Curiz Baroms, or

by the Saxon appellation of balma!e.(s) :

V1I.—Reunion of tlze Secular and Ecclesiastical Jurisdictions.

v

Henry wxshed to recur fo the practice of determining eccleem&ucal as well as
civil matters in the county court, as was done before the conquest. This we learn

from one of his laws, which runs as follows: * Sicut antiqua fuerit institutione for- '
matum, generalia Comitatuum Placita certis locis et vicibus, et definito tempore
per singulas Angliz provincias coavenire, nec ullis ulira fatigationibus agitari, nisi

“propria regis necessitas, vel commune regni commodum sepivs adjiciant. Inter-
sint autem epnscopx, comites, vicedomini, vicarii, centenarii, aldermanni, prafecti,

(l) LL. Hen 1,¢.70; Lmdenbrov Cod™dntiq. 476.
(2) LL. Can. c. l" 1’% 14; LL. Edw. Conf. ¢. 3a LL. Hen. l.c 10. )
(3)LL H. 1 c.s,w, xbxd c. 20, :
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|
prmpi)siti, barones, vavassores, tungrevii et czteri terrarum domini diligenter inten-
dentes, ne malorum impunitas aut graviorum privatas, vel judicum subversio,
solita miseros laceratione conficiant. Agantur itaque primo debita vere Christia-
nitatis jura: secundo Regis Placita, postremo causw singulorum dignis satisfactioni-
bus expleantur”—(As it was established by ancient regulations, that the general
county courts should be held at fixed times and places, throught the severel shires
in England, nor should they be burthened with other sessions, unless the interests
of the crown or kingdom required that they should more frequently assemble.

' They shall be attendedky the bishops, earls, sheriffs, wcars, hundredors, aldermen, .

mayors,. reeves, barons, ¥avasours, town-bailiffs, and other principal officers, who

- are dllwently to endeavour that the poor be not ruined by the impunity of crime, i
the oppressions of the powerful, or the corruption of judicial officers.. Firstlet
‘them despatch ecclesiastical causes, then pleas of the crown, and lastly let justice

be awarded to the plaints of private individuals).

This_projected reunion, which, if it had been caried into effect, would have - 1

restored” ‘the county court to its ancient splendor, was frustrated by archbishop
Anselm 5 who, wishing to keep. the clergy ag distinet from, and as independent of,

- ‘the laity as possxble, prohxbned bishops from determmmg sec,u‘iar causes.(f)

VIIT. .-—Plaata. o

The causes or suifs in a court were now called placits. Placilum, in French
plazt, was employed by the feudists to denote any assembly or court of the free-
holders or vassals, which was sometimes held in the open field, whence the term
has been derived from the German plaiz, an open space, or the Latin pletes, a

highway ; but it is with much more reason to be deduced from the placitum of the -

Roman law, which s:gmﬁed a sentence or judgment. Placitum was also used at
this time in the sense of a day, as placitum nomznalum, a day appointed for the
defendant to plead or answer ; placitum fractum, a day lost to the defendant also
in the sense of a mulct or fine imposed in courts,(2) SR

IX.—Trial by Jury.

The trial by jury in criminal suits was recognised, as far at least as regards some

of its most 1mportant principles. By one law, every one was to be tried by his

peers, who were of the same nexghbourhood as himgelf. « Unusquisque per pares
suos judicandus est, et ejusdem provinciz, peregrina vero judicia modis omnibus
submovemus”—(Every man shall be tried by his peers of the vicinage ; and we

wholly reject all foreign forms. of trial). By another law the judges, for so the

jury were then called, were to be chosen by the party impleaded, after the manner
of the Danish nembdas; by which, probably, is to be understood that the defen-
dant had the liberty of taking exceptlons to, or challenging the jury; as it was
afterwards called 3)

1) Spelm. Cod. Vet. apud Wilk. 5 LL. Anglo-Sax, 301." .

()LL.H. L ¢. 7. 33; Du Canve, ad Voc.. Wynne’s Eunom, Dlal. 113 LL. H. !. c 20, 46,
54 ; ibid, c. 12,13,

(3)LL. H.1. c. 3, 31; ibid, c. 5 Ante, p. 3.
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SECTION IL--LAWS UNDLR STEPHEN, A.D. 1235 ;f‘O 1154,

L. Charters of Slephen. I I. Introduction qf the Civil and Canon Law T I
Compurison befween the thl Law, Canon Law, and Common Law.

I C/zarlers of Stepizen.

As an addltlonal means of concnllatm" the favour of hls subjects, Stephen
granted them two charters ;. but he is generally charged with having been litile
scrupulous in the': observance of either, By the first be confirmed the charter of
his predecessor Henry, parucnlally as regards the Saxon laws; and by the second
he renewed and enlarged the-privileges’ bestowed on the clercy, both by the con-
queror dnd -his son H"em'y. Of the first thiere is a copy presetved in an ancient
MS. in the Collene library. Richard” of Haamtald the: bistorian of ‘this prince,
‘has given the latter of these two chan.ers, Jihe original of which is said to have been
in the hands of Mr. Hearne, although it now appears to be lost.(1)

11— Introduction of the. Cévil and Canon Law.

“The principal circumstances worthy of notice in this reign was the regular
introduction of the civil and canon law, which is commonly supposed to have
taken Dlace at this penod )]

11— C’om_parison belween the Cevil Law, Canon Low, and Common Law.

- Between these three codes, there are several points of difference entitled to
notice in treating of English law. The civil law favored the prerogatives of the
crown ; the canon law asserted the claims of the pope as well as the rights of
princes. The common law favoured the pretensions of the people in certain par-
ticulars. It was a favourite maxim in the civil law, % Quod principi placet, legis
habet valorem, (whatsoever pleases the king hath the force of law), not in the absurd
sense attached to it by some, that the arbitrary capricious will of the prince was

Jaw, but the sole lealslatne power was vested in the prmce, uncontrolled by any
" other power. By the civil law, nataral children, whose parents dfterwards inter-
married, became legitimate; and might inherit; but by common law they always
remained bastards, and were incapable of being heirs.(3) '

) Blackstone’s Law Tracts, 287
. (2) Arthur Duck ; Terl'aSaOl], Histoire de-la Jarisprudence Rom:une
(3) Domat’s Civil Law; 5 Taylor’s Etm. of Civ. Law, passim.
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The civil law svas, in several particulars, less: favourable. to women than'the law »

of England, as that they. could not hold public offices, they could not be surety for
_ another, could not be witnesses to a will, nor guardxa.ns, except to their own chil-
dren, nor arbitrators, &c. On the other hand, by the civil law, a woman might
give, buy, and sell, without the consent of her ghusband ; so likewise, neither the
husband nor the wife were affected by the debts, contracts, or injuries, of each
other. The common law differs in all these particulars, consxdenng man and wife
to be one flesh. ' '

The civil law required the consent.of faiher or mether to render a marriage vahd 5
neither the common law nor the canon law nullify marriages for want of consent.

The common law.and canon law allow of no dissolution of mamaae, but by.reason

~ of adultery ; by the civil law it is otherwise.(1)

By the civil law the father had a property in whatever his son acqmr.ed and'

such was the law of Henry I.; but it was afterwards otherwisé by the law of
England.(2) By the civil law the minor had a tutor or guardian for his person,
and a curator for his estate, and the guardianship was. committed to the next in

' * blood, or to him who was to take by inheritance, in case .the orpban died. By
‘the law of England, on the contrary, ﬂwguard&anshlp was given to the-nextof kin -
to whom the land could not descend, for it was a maxim of the law, that to com=+, -

~_mit the care of the minor to him who is next heir at law, is ¢ quasi agnum lupo

committere ad devorandum ”—(as it were, to commit the lamb to the wolf, to be’

devoured).(3)
By.the civil law, guardians were frequently appointed by the 'mag;strates, and
probably.from this arose the practice in the, ecclesiastical courts of occasionally

appointing guardians for the personal estate and person, when there were no other

guardians either by tenure or otherwise. -

The canon law differs from the civil law, in reckoning ﬂegre,es- in the collateral *

line ; for by the former, in whatever degree ihe persons are distant. from the com-
mon stoek, in.the same degree they ‘are distant from each other : thus, my brother
and Iare but one degree distant from each other, because we are distant but one

degree from our father, the common stock whence we sprung ; but by the civil

" law we are said to be two degrees, because the rule of civilians is, that there are
as many degrees as there are persons- begotten, not reekomng the common stack:
from which.all descend. The common law computes degrees after the manaer of
the canon law. . -

‘As to the succession to the estates of intestates, it appears that the civil law had
no regard to primogeniture, nor showed any preference to males before females, in
which two points it differed f'rom the commen law at this period, and still more so
thereafter.

The trial by jury is unknown to the civil law, the office of deciding from the

evidence belonging exclusively to the judge. This is a grand mark of distinction -
between the common law courts and those in which the proceedings are according .
to the civil law, as tbe Ecclesiastical Courts, the Chancery, and othera. It must

"(1) Crabb’s Eng. Law, . vii p. 64. . (@LL. an Le 703 B;-uet.- e.5.
(3) Fort. de Laud. Ler’. Ang e 4 ‘ 3,
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not, however, be forgotten, that the canons or constitutions of the English church
favoured this trial, as appears from the law of Henry I., before cited, where, in
criminal cases, this course of proceeding was recommendad by the clergy.

By the civil law, counsel were not allowed to notorious cnmmals, nor by the
law of England at that period, and long after; but this has since undergone a
change in some respects. . » ’ :

The depositions of witnesses were taken in writing, according to the forms of
the civil law, but the proceedings of the common courts were, probably, at all
times conducted vizd voce (orally). The charge against a person in the -civil law
was, and is, called the libel ; the summons, a citation; the pleading litis contesta-
tio, &c. What has here been said on the subject of the civil and canon law, will
saffice to ahOW in what mannet, and to what extent, they ob(amed admxttance into

England at this penod ( 1)

SECTION If—LAWS UNDER HENRY If, A. DI 1156 10 1189,

L Introduction. II. Charter of Henry I. Confirmed. III. Foreign Codes
- .of Feudal Low. IV. Lex Salica. . V. Lex Longobardorum. VI. Capi-
tularia, VII. Grand Coutumier. VIII. Assises de Jerusalem. IX.

. Feudal Law in England and Scotland. X, Glanmlle XI. Regiom Ma-
Jestatem. XII. Law of Landed Property since the Conquest. XIII.

- Knight's Fees. XIV. Knight's Service.” XV. Socage Tenure.  XVI.
" Incidents to Knight's Service. XVII. Homage. XVIII. Fealty. XIX.
Warranty. XX. Reliefs.  XXI. Heriots. XXII. Escheat. XXIII.
Sergeanties. XXIV. Frankelmoigne. XXV. Dower. XXVI. Mari-
tagium. XXVII. Curtesy. XXVIII. Succession and Descent. XXIX.
Mode of Conveying Lands. XXX. Livery and Seisin. XXXI. Char-

- ters. XXXII. Chirographs. - XXXIII. Indentures. XXXIV. Feoff-
XXXV, Release. XXXVI. Demise. XXXVII. Testaments.

I—I ﬁtroﬂucﬁon.

Hexry IL, who is described by historians as a prince of great wisdom and
virtue, contributed more than any before, or perhaps after him, towards the im-
provement and methodlzmv of the Jaws of England.(2) - :

IL—Charter of Henry I. Confirmed.

As the estabhshment of the Saxon laws was at. that peried a matter e£ great
moment his first step on hlS accessxon to the throne was to conﬁrm the charter of

(1) Crabls Brig. Law, -¢. vii, p. 6. - (2) Thid, c. vili. p. 67.
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Henry 1., and to-enjoin that * Leges Henrici -avi sut inviolabiliter observari”’—
(that the laws of Henry his grandfather should be inviolably observed). At the
same time as the rights and interests of men were now much more diversified and
comphcated than in the time of the Saxons, new laws sprung up or were formed
by express enactment, to meet the cxrcumstances as they arose.(1)

1I1. ——Forezgn Cades qf Feudal Law.

The feudal aystem was now in full force in England as well as in other coun-
. tries of Europe, and different codes of laws founded on these principles were now

extant. Among the foreign codes, the principal are the Lex Salica, Lex Longo-
bardorum, the Capltularxa, the Assises of Jerusalem, the- Liber Feudorum, and the’
Grand Coutumler. ‘ -

IV, —Lel‘ Salzca

- The Lea: Salzca, or the Salique Law, is so called from the Sahans, a people of

Getmany, who, passing the Rhine under- their king' Pharamond, settled in Gaul,
”and first formed a code of laws. (”) e e T ,

—Lew Lonrrobardorum.

¥

“The Lex Longobardorum, or the Law of ihe Lombards, is the next code in point
of antiquity and importance, which contains more evident traces of the feudal
polity than most others. This survived the destruction of that kingdor by. Char-
lemagne, and it 1s said to be still in force in some parts of Italy.

Vi— C’a_pztulana.

- The Capitularia, or Capitulanes, so called from the small chapters-or heads into
which they were divided, was a collection of the Laws promulgated by Childebert,

Clotaxre, Carloman, Pepin, Charlemagne, and other kings. The best collection of

‘ these laws is said to be that of Angesise, abbot of Fontenelles, published in 817.
Of the mbs=quent edmons, that by Baluze, in 1677, is reckoned the most complete.

VII Grand Coutumier.

The Grand Couf’umer, or. the Coutumler of France. isa collecuon of the cus-

 toms, usages, and forms of practice, which had been in use from time immemorial
iin the kingdom of France. It was first pro;ectﬂd by Charles VII. in 1450, but
was no¢ completed until 1609

VI II. —ﬂsszses de J erusalem.

.The Assisés de Jerusalem'i is amono 'the number of - the most ancient collections

of feudal jurisprudence. It was made ata general assembly of lords after the’

‘congquest of Jerusalem, and was- formed prmclpally of the laws and customs of
France. .y

D, Crabb’s Eno' Law, e. viii. p. 68, )
@) Otml-‘rumg 1, 4, . 325 Du- Can"e, Gloss. in Voc. Lex.
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24 LAWS UNDER HENRY IL.
I1X.—Feudal Law ip England-and S?:olland’.

On the laws of Englamf and Scotland, two tréaties‘are extant. One was writ-
ten by Ranulph de Glanville or Glanvil, chief justiciary of: England to Henry II.-

X.—Glanville.

Glanville was much in the confidence of his sovereign; and served him in.
the different capacities of soldier, statesman, and judge: ¢ Cujus sapientis,”(1)

. observea Hoveden,  condit® sunt leges subscripte, quas Anglicanas vocamus®~~
* (by whose learning were compiled the laws which is- called the English code).
‘Hig work was entitled, Tractatus de Legibus, et Consuetudinibus Anglie—(a .

treatise concerning the laws ‘and cusmms of England)}—and was probably com-
posed. at the express command of the king ; for, in the Cottonian:collection there
is also a MS. of Glanville, which bears the tnle of « Laws of Henry the-Second.”
It was first printed at the instance of Sir Wm. Stamford, "The dnstmgulshed :
author of this bools, after having enjoyed the confidence of his royal master until
his death, assumed the Order of the Cross, and perished, vahamly ﬁgh‘fmg at the

- XI.—Regiam .Ma_]estatem.

The <econd treatise reﬁ.rred to, is on the laws of Scotland, and is emnled Re-
giam Majestalem, because it commences with the words regiam majestatem, in
the same manner as Glanville commences his work with the words regiam potes-
tatem. The many points of resemblance between -this work and that of Glanville

‘put it beyond all doubt that the one was copied from the other, but to which the
 merit of originality is to be ascribed has been made a matter of dispute. (3)

XII.—Law of Landed: Propm'l y since the Conguest.

As to the law of landed property, it had prabably undergone greater changes
since theconquest than it did at that period, \vhen it appears to have changed
more in language than in prmuplea.

XIII —Knight’s Fees.

,vFr'om a record in the second year of King John, itshould seem that a single
knight's fee might constitute a barony ;- but, if the treatise de Modo tenendi Par-

" liamentum—(of the mode of holding parliament)—is to be credited, an earldom

consisted of twenty kights’ fees, and a barony of thirteen. A’ knwht’s fee, called

in Latin feudum militare, was that estate in land which subjected the person holJ-'
ing it to military service.(4)

XIV.—EKnight's 8 erm’cé.

Knight's service was at this time distinguished in Latin by the name of servitium
militare ; in French service de chevalerie. In the charter of Henry ., those who -

(l) Hoved 600 ; Mad. Hist, Exchcq 1235 Bnd"cman’a Leer Bib] Co. 4; l'nst 35,
(2) Mad. Hist. Excheq 87

(3) Crabb’s Eng. Law, c. viii. p. 71. (4) Seld. TFit Hon. pt. 2, o 5, sect. 26.

e
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held by knight’s service were called * milites qui per loricas terras suas defendunt.”
—(soldiers who defended the country by therr armour)—-answerma to the fief
&haubert of the Normans.(1)

X V.—-Socage Tenure.

Socage tenure, the next principal tenure, was dlstmomshed by that name in thxs

day. Socage, in the Latin of the middle ages socagium, is mostly derived from -
© the Saxon sot, a plough, denotmn properly plough-service, ansivering to the fief

. roturier of the N ormans. It may, with equal propriety, be derived from socne, a

franchrse, or Ilberty 5 for socage tenure was characterized for its freedom, beinga .
" more mdependent, thouvsh less honourable tenure, than that of knight’s service. .

The sokemefi-were the husbandmen, or freemen, among the barons, and _socage
tenure was now caIIed a frank or free tenure. ("') S

X V. I.—Inczdenis to Kni, rr/zt’s Services.

- The incidents or obhgatmns by which'these two tenures were drstmgmshed from ..

_each other were dxstmcﬂy known and marked out in this day. The incidents to
knight’s service  were homage, fealty, warranty, wardshlp, marnage, rehefs, henots,
:uds, escheats, and forferture.

XVII .—Homage.

Homage, in Latin /wmagzum, was a service of submission pard by the tenant to

the lord ; so called from £omo, a man, because in performing it the tenant said, ¢« I

become your man, that is, your servant.” When the tenant did homage to his’
lord, he was to be ungirf, and his head uncovered. The lord was to sit, and the .

tenant to kneel, holding his hands together Letween his lord’s hands, and say, « 1

become your man from this day forward for life, for member and worldly honour, '

- and uro you shall be true and faithful, and bear you forth for the lands. that T hold
of you, saving the faith that I owe to our sovereign lord the king.”’(3)
' XVIII—Fealty. :

-

Fealty contracted from fidelity, was the oath taken by the tenant at his admit-
tance, who swore to be true to the lord of whom he held the lands; It differed
from homage in several particulars. It was incident to all kinds of tenures, and
was used at the first creation of feuds, when they were keld at the lords plea.sure
or for life ; but homage was properly incident to knight’s service, because it con-

cerned actual service in war, and was probably not introduced until feuds became -

hereditary. Homage was performed kneeling, but the oath of fealty was taken
standing ; besides, in doing simple homage as to a private person, the téndnt was
not sworn. Homage is supposed not to have existed in the time of the Saxons,
‘ bat was mtroduced at the conquest.(4) :

(1) Crabb’s Eng. Law, c. viii. p. 74

(2) Soum. on Gavelk. 138,

3) Glan. 1, 9. c. 1 Reg Maj. 1, 2; Grand Court, c. 126,
4) LL. Hen. [. c. Spehn. Feuds aud Ten. ¢ &
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XIX.—Warranty.

Homage and fealty were . obligations on the part of the tenant; but warranty,
~ which was an obligation on the part of the lord, arose from the.relations contracted
between the parties, for Glanville lays it down as a rule, % Quantum homo debet -
ex homagio, tantum illi debet dominus prater solam reverentiam (1)—(whatever
the tenant oweth by reason of homage, the same the lord oweth to'the tenant ex-
cepting submission). This -mutuality. of obligation was recognized by the feudal- ‘
laivs of other countries. If land was given for the homage and service of the
¢ tenant,: and a third peraan institated a suit for that land, so. that the tenant was
evicted out of the feud, the Iord was bound to warrant the land to the tenant, orto -
give him a competens ea:camlnum, an equivalent in value. (2) Warranty, like the
*words guarantee and guard, comes from the old German wakren, to look after, in.,

the sense of protecting and defending.  Sir Henry Spelman derives it from war, L

_s:gmfymu arms or defence 3)
’ ‘ L XX.—Reliefs.

Relief, called in Doomsday Book relevium or relevatio is a French word, denved
from the Latin relevare, to relieve or take up that which was fallen, because it was
a sum ‘of money paid by the tenant or vassal, when he was of age, whereby he
* relieved. or raised up his lands, after they had fallen into his lord’s hands by
reason of wardship.(4)

. XXI ——Herzots. :

The heriot, whxch was an obllgatmn that exnsted among the. Saxons, has some-
times been confounded with the relief, but it has been shown by Bracton, a writer
*in a susequent reign, to be a distinct- thing, the heriot being a voluntary present, |
- made by the tenant at his death to his lord, of his best beast, or his second best,
according to the custom of the place. It had not, like the rehef any reapect to
the inheritance.(5)

' XXII.~Escheats.

" Escheats, from the French' eschoir, to fall incidentally, was the casual descent
of lands and tenements to the lord propter defectum sanguinis—(for lack of inhe-
ritable blood)——that is, when the tenant died without heirs ; whxch was -a part of
th° feudal system in every country. (6) ‘ . '

XXIII.—Sergeanties.

o

As lands Were,‘in course . of time, granted for other besides military services,
tenures - were varied on that ground. Of this description- were the two kinds of

A1) Glanv. 1.9,¢c. 4.

(2) Assis. de “Jer. c. 99 Cout de Beauv c. 58.

- (3) Cowel. Interp. Spelm Gloss. ad Voc. )
(4) Bract. fol. 84 ; Co. Inst. 76, a. .
(5) Ante, p- 10; ‘Bract. fol. 86. ' - '
(6) Glam. 1, 7 c. 17 Lib. Feud.1, 2, tit. 86. .-
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sergeanties, which are only alluded to by Glanville ; also the tenure ,bj escuage or

scutage, which was a commutation of a money payment for personal service, that -

is said to have commenced in the fourth year of this king’s reign, when he publish-
ed an ordinance, that such of his tenants as would prefer to pay him a certain sum
should be exempted from attending him either in person, or by deputy, in the ex-
- pedition he then contemplated to Toulouse.(1) Co

XXI V.—;Franfcalmoigne. _ o o

- There was ancther tenure of a spiritual nature, to which Glanville alludes,

namely, the tenure by frankalmoigne, or free alms, as it was afterwards called, -
whereby a religious corporation, sole or aggregate, held lands to them and their .
successors for.ever, n liberam eleemosynam, or freealms, for which no other ser- N
vice was reqdii'gt_ijtfxm~prayers,i and other religious exercises; for the good of the"

donor’s soul.(2) -

XXV .— Dower.

Connected with the subject of tenures were some other incidents, in respect to
landed property, and property in general, which were come into notice. These
were dower, maritagium, descents, alienation, and testaments, o

Dower, called by the foreign foudists doarium, is derived ex donatione, and was
equivalent to donarium. . The term dos signified among the Romans, who knew
uothing of endowing their wives, the marriage portion which the wife brought to

her husband, whence Tacitus remarks it as & singularity among the Germans.
¢ Dotem non uxor marito sed uxori maritus affert”—(the wife does not bring a
dowry to the husband, but the husband bestows it on the wife). Although dower

was unknown to-the Romans, yet we have the authority of the Secripture for the .
use of it in the earliest ages of the world. The practice prevailed among the Gre- .

cians, until, by a refinement of manners, they began to look upon it as-disgraceful.

Whence Aristotle reckons it as one proof that the manners of the ancient Greeks
were barbarous, because they bought their wives.(3) R

On the establishment of the feudal system, dowries became universal, but they

varied in quantity in different countries. The Goths did not allow dower to exe

" ceed a tenth. The Saxons, on the continent, allowed the wife ‘the half of ‘what

the. husband acquired, besides the dower which was assigned to her at the marriage.

The assises of Jerusalem assigned a half, but the Lombards only a fourth. A law
- of Edmund gave a half, provided the widow did not marry again. The laws of . ‘

. Henry I. allowed a woman a third for her dower ; which corresponded with what
was allowed by the Sicilians and Neapolitans, and after them by the Normans and
Scotch.(4) : ‘ :

~ (1) Chron Nor. p- 9955 Spelm. Cod. Vet. apud Wilk. LL. Anglo-Sax. p’. 321. .
" (2) Glanv. 1,7, ¢. 1; Grand Cout. c. 6. . .y ‘ R
(3) Tac. Germ. ¢. 183 Gen. c. 34, v. 2; Polit. 1, 2, ¢. 8.

(4) Lindenb. Cod. Antig. LL. Wiseg. 1,'3, tit. 1 LL. Sax. tit. 8 Assis. de Jerus, c. 1875
LL. Loagob. 1, 2, tit. 45 LL. Edm. c. 2, apud Wiltk. ; LL. Hen. I. ¢. 70; Grand Cout. de

Norm. c. 102,
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A woman might be barred of her dower by being separated from her husband,
b aliquum sui corperis turpitudinem—(on account of carnal transgressions)—or
on account of her relationship and consanguinity ; and yet in both these cases the
children were considered as legitimate, and inheritable to their father. Divorce -
gencrally was a bar to dower in the Norman code. By a law of Canute, the infi-
delity of the wifc was punished, not only with-the forfesture of every thing she pos-
sessed to her husband, but also with the loss of her nose and ears.(1)

e o XXV I1—Maritagium.

.M'antagmm, which answered to the dos of the Romans,  signified the ‘portion
::'which a man gave with his.daughter in marriage.. This was of two kinds marita-""
gium liberum;; (free mamave), and maritagium sermtzo obnoziums (mamageil
* liable to services). ‘
Mantatrmm liberum was, when a freeman gave part of his land with a woman
in marriage, quit of all services to. the chlef lord. “Land so given enjoyed this im-
munity down as low as the third heir; and, diiing this interval, the heirs were -
not bound to any homage for it, but after the third heir the land was"again subject
to the accustomed services. When the land was ‘given in mantagwm servitio -
obnoacmm, the husband of the woman and his heirs, down to the third, were to ‘
perform all services except homage ; but the third heir was to do homage for the
© first time, and all his heirs after him. Inthe mean-time fealty, instead of homage,
was to be performed by the women and their hexrs @)

XX VII ~Courtesy.

- When a man received lands w1th his . wife in mantagmm, or as a marriage por-
" tion, and had an heir by her, male or female; that was heard to cry witkin four
‘ walls, the maritagium remained to the husband during his life, whether the heir
lived or not, but after his death it went to the original donor: this was called Ler
Anglie, and afterwards in English the courtesy of’ L'nbland because the law was
principally confined to England, but it was not altogether unknown to the Romans
or the German tnbes, and was probablymtroduced into England by the deons (3)

XX VIIL —-Successzan and Descent. ‘

~ _The doctrine of pnmogemmre was one essentnal pact of the feudal svsbem, which
was fuxly established in England at this penod If lands were held by knight’s
service or military tenure, then, according to the law of the realm, the eldest son
succeeded to the father in tofum, (to the whole estate), and none of his brothers
bad any claim whatever; but if the lands were held in socage .tenure, and had
been anciently partible, then the inheritance was divided among all the sops in
equal parts, reserving to the eldest son the p.vtimvm.i@d@m;‘(princ}p?l fee), asit

(1) Reg. Ma_;. ,2,¢. 153 Grand Cout. de l\orm.c 102 Glany.l 6, £ 17 LL. Cnn.e 50
apud wilk, Anglo-Sax. 142 .

{2) Glanv. l 7, ¢. 185 Reg. Maj. 1, 2,::.57

¢3) Glanv. ubisupra; Reg. Ma;. 1, 2, £.58; Craig. de: Jm'. l‘mu! 1,2,¢.19, 3. 4 ; Linden~

brog.Cod Antiq. 92.°

-
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was termed in the laws of Henry 1., provided he made an adequate satisfaction to
the other brothers on that account. Butif the land was not antiquitus divisa,
(anciently partible), then it was the custom in some places for the eldest son to
take the whole inheritance, and, in some, the younger. "To succassion of the lands
equally to all the sons was, as before observed, a reli¢ of the Saxon law, which

was still retained in Kent, and some other parts as incident to the tenure in_ gavel- .

" kynd, whence the name is derived by some, as much’ as o say, gvf eal cyn,
“ given to all the chlldren.”(l) ' :

XXIX .Moo,’e qf Conveymg Lands. )

" The mode of conveying lands or tenements, had undergone some change since

the Conquest, at least as far as regarded the solemnities which accompamed thu
,p"oceedmg. :

XXX Lwery and Sezsm.

The transfemng ‘of possessmn of, lands or tenements from the donor to the
donee, which was afterwards distinguished by the Norman appellation of Iwery of
seisin, in Latin traditio, was to be done either in'person or by attorney, and might
be performed in various ways, as by delivering of the rings of the dcor, of a turf, or

" of any other symbol, answering to the Saxcn mode of transfer, per baculum et .

* cultellum—(By staff and kife)—before mentioned. Livery was also done by
publicly reading the leiters of ‘toruey in the presence of tae neighbours, who were
“called together for that purpose. This solemnity, as we learn from a writer in a

subsequent reign, was of such effect in passing a freehold, that a gift was lmperfectv

without it, being consxdered in law a nuda promissio, Naked promlse )

.XXX I Cﬁariers.

Deeds wete now come into general use, and were known, from the most party

by the name of charte, charters, from chartae, the paper or parchment on which
they were written. " They were either royal charters, containing grants from the

king to his subjects, or they were pnva‘e charters, containing gifts or grants from

-one subject to another.
‘Charters were executed with various circumsiances of Solemn,t as the seal,
date, attestation, and direction. (3) Seals were very little, if at all, i in use amon

the Saxons, who were mostly in the practice of affixing the sign of the cross,

Edward the Confessor partially introduced the Norman practice of affizing o char~

ters seals of wax which, at the Conquest, become general. This was mostix done
by means of a label of parchinent or a silk string, fastened at tho ‘J‘mtom of the ~

inistrument.(4) - Charters were not always dated, although tbey were more ‘gener-
ally so after the Conquest than beforz ; but this was the less noce&:an, 3 a8 they

I6)) Spelm. Relig: ¢. 27 Somner. Tract. do Gav. 42; Robms on Gav. 24, 25; Lamb.
Peramb. p- 545. .
(2) Glenv. 1. 7. ¢. 1., .
(3) Reeves’ Hist. i. 88. - .
€4) Inguiph. Hist, l_, Mad Form, Dis. 33 chL’s Diss. Epist. 160( -

«
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. were mostly executed in the presence of several ‘witnesses, whose names were
inserted under the clause of Aiis festibus. . (In the presence of these mtnesses.)'
Sometimes charters were executed in open court, after the Saxon manner, and: in
the presence of a numerous assembly, wherefore we frequently find a long list .of -
witnesses, concluded with the addition cum multis aliis. (And mahy others.) It~
was not unusual for the king to be a witness to-the charters of private men; and

" in after times, as in the reigns of Richard and John, the kmv witnessed h.s m
ch’trters, in the words fesfe’ me:pso (1) (Witness myself.) ‘

XXXII. Chkirographs.

Private charters were frequently .called chirographa, chlrotrr'lphs, from the
Greek cheir. the hand, and grapho to write, signifying what ‘was written with a.
__person’sown hand. In this kind of charters, it was usually to write the contents
"twice on the same parchmem, having the word chirographum, or some other word,
- written in large letters between the two copies, and being afterwards cutina straight
line through the midst of the letters, one would exhibit one_ half of the capltals, and
the other the other half(2) - ﬂ

XXXIII. Indentures, - "

The practice of cuttmg in straight lines prevailed as early as the times. of the -

Saxons,'and continued until the reign of Henry IIL., after whieh it became usual
to cut a waving or undulating line, and- lastly to cut indentwise in small notches,
instar dentium. ——(Like teeth.) whence such deeds acqmred the name of indenture,

_ which has been retained ever since, although the mdented line has been lald asxde,
and the undulating line only retained.

XXXIV. Feoﬁ'ment

- Agift, grant, or fcoﬂ'ment, was, at, this period, comprehended under the general
“name of donatio The Term feoffment, in the Latin of the middle ages feojfamen-
tum, which signified propeﬂ} the grant of a feud or fee, appears not to/have come-

* into use before the reign of Richard I.; about which time we find the charter con-
taining the deed, distinguished by the name of charla feojfamentz. (Deed of feoff-
ment.) The words of donation were generally dedi e concessi, (Have given and.
granted,) to which afterwards was added the specific term feoffavi. The words ot
limitation to convey a. fee were, at that time, not reduced to any settled- Aform, being

varied at the pleasure of the. donor, sometimes simply to the Jeoffee et suis, or suis . -

post ipsum jure hereditario per petue possidendum ; (To have andto hold to the
feoffee and his heirs, or to his heirs. after him forever by right of ;inheritance.)
or, in'a more pamcular manner, limited to certain heirs, as Ricardo et uxori sue -

of heredibus suis qut de eddem vemunt.(3) (To Richard and his wife and his- ’

. heirs born of her.
, “1In such deeds a clause. of warranty “was. mvarmbly inserted, to the effect that
should the feoffee be evx_cted of the lands given; the feoffor should recompense him

(1) Hick’s Diss. Epis. 26 ; ‘Vlud Form Diss. 14.
(2) Mad. Form. Diss. 2
( ) A. D, 1186 Reeves’ Hls i. 91.

\
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© with others of equali""iralue. This Clause of warranty was often expressed in very

strong terms, as conlra homines, or omnes genles; (Against all men or all people,)

or, conira omnes lwmmes ¢t feminas, (Against all men and women,) &e. - To the-

warranty was often added an oath of the party, and also the-clause that if he could
not warrant, then he or his heirs should give other lands; and, in some cases, that

- more than the value of the land should be given by way of ea:cambzum, (Exchange,)'

if the donor or his heirs could not warrant.(1)

XXX V Releasc. . “ LT

A release was properly that whxch re]"ased a person from the claim of nnother,*

which, in those unsettledl times, was as necessary for protection against hostile
' c]mmanw, as.a confirmation was against disseisors. The words of rélease were
quietum clamavi, remist, relazavi, (Have qu:wmmed remised, relcased,) and the
like. (") ] : , -

/

XXX Vl Demise. '

/

Estates were likewise made for life or for terms of years, which was afterwards
~ called a demise. This was done by a convention or covenant, of which more will

. be said hereaﬁer.‘

. - XXX VfI Testaments.

As 1o the dxaposal of a man’s eﬂ'ects at his death, thlb was not noverned by the -

same law as that which regulated thie alienation of lands. When any one wished
to make his will, if he was not involved in'debt, all his moveables were divided into

three equal parts, of which one belonged to his heir, another to his wife, and a
third was reserved to himself. If he died leaving no wife, or leaving no issue, in’
either case the half was reserved to himself, and the other half to the wife or to the

issue.. Glanvdle, however, alludes to the customs of certain places, which regu-
lated the disposition of a man’s effects ; one of which was, that he was to remem-
ber hislord by the best and chief thing he possessed, in the shape of a heriot; then
 the church, in the shape of a mortuary ; and afterwards other persons, as he thonght

best ; but he concludes with the remark, that ultima’ volunias Libera esset ; (The '

last will should be free.) (3)
A woman who was suijurds, (Independent) might make a wxl] but 1f she was

married, she had not the liberty, as it would have been making a will of her hus-

" band’s goods. It seems, however, that it-was not unusual for husbandsto o giveasort
of property to their wives, even during the coverture in the ralionabilemdivisam,
(Reasonable portion,) or the third part of their eflects, to which, at their death,
they would. have been entitled. (4) .

Y

(1) Mad. Dis. 9.
(2) Reeves’ Hist. i. 62 ]
(3) Glanyv. 1. 7. c g
. {4) Reg Mej. 1. 2. c. 7; Hale’s Hist, Com Law, c. 11. 2; Comm 492, Glanv. ubmopn.
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LAWS UNDER RICHARD I.
Trial by Jury.,

The trial by jury, in the modern sense of the word, was now partially apphed
te criminal matters, for it was directed by the Constitation. of Clarendon, that,
‘should anybody appear to accuse an offender before the archdeacon, then the

- sheriff, at the request of the bishop, “faciet jurare duodecim legales homines de
vicineto seu de villa, quod inde veritatem secundum conscientiam suam ‘manifest-
abunt”—(he shall cause. twelve lawful men of the vill or of the vicinage to swear
that they will declare the truth thereof] according to their conscience). This mode
‘of trial was said to be ¢ per juratam patnae seu vicineti, per inquisitionem vel per.
juramentum legalium homxnum”—(by a jury of the country or v1cmage. by the

- inquisition or cath of lawful men).(1) - '

-t

SECTION V-—LAWS UNDER RICHARD I; A, D 1189 TO 1199.

*:Lb\

v L Introduction. - 11. Laws of Oleron. II1. Weigbfs and Measures. -
o . # —-Introductioﬁ.

Althouoh Richard 1. is better known as a warrior than asa Iegis]ator, yet we '
ﬁnd that he was naot altovether unmindful of the subject of legxslatxon.

I —-Laws of Oleron

To him England is mdebted for its code of maritime law known by the name
" of the Laws of Oleron, which were so called because they were instituted by
. him while he lay at the Island of Qleron, on his return from the- Holy Land.(2)
"These laws, 47 in number, were framed for the | purpose of keeping peace and decid- -
ing controversies; and, although many of them are, from a change of manners, be--
come obsolete, yet they met with a general reception throughout Europe for a
length of time, and served as the basis on which the more extended system of
maritime law was afterwards framed.(3) :

I11—Weights and Measures,

This king likewise established a common rule for weights and measures, and
regulated the coinage, that it should be of the same weight and fineness.(4) In
the admlmsn'anon of justice, he followed the course laid down by his' father, by

(1) Const. Clar. e. 6 Ama,p 59 Glanv 1.14. ¢ 1.
(2) Matth. Par. Ann. 1196 Seld. Mare clavs. 1. 2. ¢24.
(3) Sullivan’s Lect. 331 ; Henry’s His. volt iii. p. 535, = -
(4) ‘Brampt. 1258 ; Tmet- Ann. 1273 aned. 423*
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sending his Justices itinerant to every county in England; but he seems to have
improved upon this plan of proceeding, by giving to those justices more minute
-means of inquiry, under the name of capitula corone, &c. ‘

SECTION VI.—LAWS UNDER JOHN, A. D. 1199 TO 1216.
1. Introduction. II. Magna Charta. II1. Arlitrary Consecration of Tithes.
I.—Introduction.

The reign of King John has been considered memorable on account of the

great charter of liberties, well known by the name of Magna Charta, so called, as - -

Lord Coke supposes, not so much from the quantity of the matter as from its
importance. At the same time, it is admitted on all hands, that it contains. nothing
but what was confirmatory of the common law, and the ancient usages of the land,
and is, properly speaking, only an enlargement of ihe charter of Henry I. and his
successors. It was not, therefore, so much' the grant itself, as the circumstances

- under which it was made, which, at that. tzme, and ever sm,c%, has given -such an-

interest to this transaction.(1)

In consequence of the discontent nccasxoned by the excesses and follies of tbxs
king, the barons formed a league at the close of the year A. D. 1214, at Bury St.
Edmund’s, in.Suffolk, whence they proceeded, soon afer, in hostile array, to the
king at London, demanding a2 confirmation of their liberties. The king was, at
“first, unwilling to yield to-demands that were accompanied with such an air of

- menace, but finding the barons resolute in their purpose, and feeling himself strait-

ened by his own deserted and necessitous condition, he at length agreed that a

conference should be held at Runningmede, or Runemede, a meadow between

Staines and Windsor, which Matthew of Westminster says was so called to denote

pratum consilii,—(the field of counsel) because it bad been heretofore frequently
the theatre of public deliberations.(2)

" On- the day appointed, the 15th of June, 1215, the barons came to the confer-

" ence in great numbers, whilst the king was attended by a few only, who remained -
faithful to him. Having encamped apart, like open enemies, the conference was

then opened, and continued until the 19th ; then some articles or heads of agree-

ment were drawn up, and reduced to the form of a charter, to which the king’s .

: seal was aﬂixed.

1) 2 Inst. Proem.
J (2) Blackstone’s Tracts, 299.
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'LAWS UNDER JOHN.
o 11.~Magna Charla,

~ Copies of this charter, as also of the charter of the forest, were afterwards made
in such number, that one was deposited in every county, or, at least, in every
diocese. One copy is entered in a book belonging to the archbishop’s library at
Lambeth, whence Sir Henry Spelman transcribed the articles into his Codex
Veterum Legum, which are to be found in Wilkin’s-collection ; but, according to
Mr. Justice Blackstone, the original articles themselves, from whxch his copy was
exactly printed, is now in the British Museum. It was in the possession of Arch-
Lishop Laud, and, after passing through many different hands, came at length to
Bishop Burnet, and afterwards to Earl Stanhope, by whom it was presented to the
British Museum. (1)

-The articles are written on parchment, and thus endorsed in' a cotemporary
hand: ¢ Articuli magne chartz libertatum sub sigillo regis Johannis—(Articles of
the Great Charter of our liberties under the seal of King John). . They are said

. to be:all legible and perfect, with the exception of a few letters. There are like-
wise supposed to be two, if not three, original copies, of which two are in the
British Museum, which were found in Sir Robert Cotton’s collection. A third,
which was collated by Mr. Tyrrell with Matthew Paris’s copy, was, at that time,
in the archives of the dean and chapter of Sahabufy, but it is not extant at
present. : -

The contents of this charter will be considered in the next reign, when it was
confirmed, with some alterations, by Henry IIL.(2) :

I11.—Jirbitrary Consecration of Tithes.

The arbltrary consecration of tithes, which was forbxdden by the laws of. Edgar
and Canute, was not altogether done away, or was revived during the confusions
of the times. Pope Innocent IIL, therefore, in his decretal epistle, directed the

archbishop to see that the tithes were paid to the respective parish churches.(3)

(1) Blackstone’s Tracts, 297.
(2) Reeves® Hist. i, 209.
3) Co 2 Inst. 641 Seld. on’ Txthes, c. 9.
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CHAPTER XXI.

MAGNA CHARTA, BILL OFv RIGHTS, AND THE PRINCIPAL’
"ENACTMENTS OF THE STATUTE LAW,

HENRY VII INCLUbIVELY.

SECTION L—LAWS UNDER HENRY 1L, A.D., 1216 TO 1272.

* - 1. C‘on_ﬁrmatzon of tlze Great Charter. II .Macrna Charta and Charta de
- Foresta separated. III. Remewal of the Conﬁrmaizon IV. Cancelling

of all the Charters, V. Their Solemn Reconfirmation. VI, Principa]
. Contents of Magna Charta, from Manuscripts. VIL.- Lberty of the

tion of Justice Prohibited. X. Ezactions Prokibittd, XI. Tenures.
* nistering Justice. XV. Courls, XVI. King’s Bench. XVII. Justices

ProsecutzonsPrevented XX. Writde Odis et Atia.  XXI. Amerciments.
XXII. C’oroner XXIII. Constable XXIV. Bailiff.

I.—Confirmation of the Great Clzarter. :

point of view, on account of the confirmation of the great charter, and the other
legal enactments, which were made for the purpose either of declarmg, confirm-
ing, abridging, or enlarging the common law.

yet the first public act which was done in his name, with the advice of William
Marescall, Earl of Pembroke, the king’s guardian, was the renewal of the great
charter, with such additions and alterarions as were thought necessary.(1)

II.—Magna Charte and Charta de Foresta separated. -

This. was done in a national council held at Bristol, A. D. 1216, on which

called the Charta Foreste, as distinguished from Magna Charta

(1) Blackstone’s Traets, 309, 310.

FROM THE CONFIRMATION OF MAGNA CHARTA TO THE- RE(GN OF

' Church. VIII. Liberty of the Subject. I1X. Delays in the Administra-

Rt R AL

XI1I. Alienation Restncted XIII. Mortmein. XIV. Forms of Admi-

of Assize and Nisi Prius. XVIII. County Courts. XIX. Frivolous .

S ORTEREYRRTR Y

{ - The reign of Henry III., like that of his father John, is interesting in a legal }

Although Henry III. was only nine years of age when he ascended the throne,

occasion the articles relating to the forest were thrown into a separate charta,’
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136 LAWS UNDER HENRY IIL.

111.—Renewal of the Conﬁrmatzon.

In the mnth year of this king’s reign, he was declared of age by a papal bull,
being then seventeen years old. It was, therefore, thought expedient that he

should confirm the act of his infancy ; and, accordingly, after some demur on . his

part, and some alterations made in the charters themselves, he confirmed Magna
Charta and the Charta de Foreste, in the form in which they have been handed

down to us.(1) ..
IV.— Cancelling both the Charters.

~

Notwithstanding this cénﬁrmation of the charters, the king called a council

" three  years after, to meet at Oxford, when he declared himself of full age; and,

taking the administration of affairs into his own hands, he, as his first step, can-

celled both the charters ; alleging that he had acted under the control of others.

V.~ Their Solemn Reconfirmation

Although this measure excited much dissatisfaction, and drew forth some me-

" naces, yet nothing further was done on the subject of the charters until the 3Cta.

year of the king, when, being in want of a supply, he was induced to yield to the

-Wi_shes of the nation, by confirming them with much solemnity, in an assembly

held in the great hall at Westminster. On this occasion, the Archbishop of Can-
terbury and the other Bishops, apparelled in their pontificals, with tapers burning,

" denounced a sentence of €xcommunication against the breakers of the charters;

when, caetmg down their tapers, extinguished and smoking, concluded with the
execration— So may all that incur this sentence be extinguished, and stink in
hell;” upon which the king immediately subjoined, % So help me God, T will

keep all these things inviolate, as I am a man, as I am a Chnsnan, as Iama

' kmoht, and as I am a king”'(2)

VI.— Conlents of Magpa Charta. ,
" The contents of this famous charter may be-considered as they respect the
privileges and liberties of the subject, the Iaw of tenures, commerce, and the ad-
‘ministration of ]ustlce.

VI I.—Liberty of the Church. .

In the first place, it was ordained that the Anglican church should be free, and
enjoy all its immunities, which was a confirmation of a similar clause in the
charter of Henry 1., and also of the common law.

But that clause in John’s charter, which gave the dean and chapter of cathe-
drals the liberty of electing bxs‘xops, without the consent of the king, if it were
refused, was omitted in this charter.(3)

g (1) Matt. Paris. Char Dnnst. Hén. Knt. Ang. 1223

(2) Matth. Par. Ann. 1253, Annal Waver 3 Hemingford, TnVet, &
@1 Comm 379..
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VIII.—Liberty of the Subject.

~ The liberty of the subject, both as to his person and his property, was secared
by a special provision in chap. 29. & Nullus liber homo capiatur vel imprisonetur

. vel disseisietur de libero tenemento suo nisi per legale judicium parium suorum, -
. vel per legem terre”—(No free man shall be arrested, or imprisoned, or deprived -
“of his freehold, except by the regular judgment of his peers, or the law of the -

land). By the judicium parium is here to be understood, either in a pm'tlcular
sense the trial of any baron by his peers or equals, being lords in parliament,.or;

in a general sense, the trial by jury ; both which was in conformlty with the prin- -

ciples and practices of the common law.(1)
The clause, « nisi per fegem terr,” that is, but by the law of the land, implied

that no one should be put to answer without presentment before ]usnces, by the
due process of the common law, and the old law of the land.
IX. —Delays in the Administration of Justice Prohibited..

* The last clause, “nulli vendemus, nulli negabimus, aut di ﬁ’eremus rectum vel
justitiam”—(to no man will we sell, deny, or delay right and justice) is supposed

to refer to the fines and oblations which' were made to the king for the purpose of

obtaining justice ; and whieh, though sanctioned by the usages of the umes, was

considered oppressive, and was doubtless exceedingly irregular. The ancient
_records of the Exchequer. contain numerous instances of money, horses, or other

valuables, given for the expréss purpose of being enabled the better to prosecute
* asuit; and sometimes the litigant party proffered the king a certain pottion, as a
half; a fourth, &=. payable out’of the debts which-the king, as the administrator-
of justice, should help them in recovering ; which practice, being liable to much
abuse, and many inconveniences, was done away by this provision. But ﬁnes on
onvmals bemu certam, were, notwithstanding th1> provmon, contmued 2

X.—Ezactions Pro/ubzted

As many exactions bad been made for erecting bridges, banks, and bu‘.warks, it

was declared by chapter 15, that no town or freemen should be distrained to make

bridges or. banks, but only those who were formerly liable in the reign of Henry

I1.  For the same reason, none were, by chapﬁer» 16, to have the exclusive right
of fishing, except such as enjoyed that privilege in the reign of Henry II. ; and
all weirs or kidels were, . by chapter 23, to be destroyed, except such as were

placed on the coast. = Such erections were ¢onsidered as a species of purpresture, »

and of course were forbxdden by the common law
XL -—Tenures. :

In regard to tenures, several provisions were made, with a view of deﬁnmg the
feudal law, so as to abate its rigors.  Reliefs, which, in the time of Henry I1., de-
pended upon the pleasure of the king, were, by chapter 2, to be fixed at the rate

7

(1) 2 Tnst. 49.
€2) Halo’s Hul. Com: Law; c. 6.
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-1 LAWS UNDER HENRY IIL

of .the entiquum relevium, namely, £100 for an earldom, and 100 marks for a
“barony. In the case of escheats, the heir was, by chapter 31, to pay the king no
other rlief than what he would have paid the baron. Scutage was to be taken
as in the reign of Henry IL Wardships, particularly in regard to the king’s
tenants, were defined, in conformity with the common law, by chapters 3, 4, 5,
and 27. The king was, by chapter 22, to have the year and day of those con-
victed of felony, but not the waste, as in Glanville’s time. ~The rights of widows
. were defined by chapter 7, much in their favour. The widow was to receive her
dower without difficulty 5 and if it had not been assigned to her’ before, it was to be
assigned after her husband’s death, namely, a third part of the lands of her hus-
band, which were his during her coverture ; whereby it appears that the law of
dower was enlarged since Glanville’s time, when a woman could only have a third
of what her hushand possessed at the marriage. Itis also added in the last charter
of Henry IH., although omitted in the previous charters, that she was, before the
assignment, to have her reasonable estover, that is, her sustenance allowed her;
.and she might, if she pleased, continue forty days- aftér his death in the chief
house of her husband, if it were nota castle. This was afterwards called her
quarantine.(1) '

XI1.—JAlienation Restricted.

A provision against the alienation of lands was made by chapter 32, which is
-not to be found in the charter of king John, orin that first given by this king, -
namely, ¢ Nullus liber homo det de cetero amplius alicui; vel vendet alicui de

terra sud, quam ut de residuo terrm suwe possit sufficienter fieri domino feudi servi-
tium ei debitum, quod pertinet ad feudum illum”—(no ‘free man will for the
future grant or sell any of his lands, without retaining enough to answer to the lord
of thefee, for the services thereto appurtenant) The purpose of this provision
was to uphold and preserve feudal tenures, which suffered much from the practice
of subinfeudation ; that is, of tenants making feoffments of their lands, for others
to hold them of theu' superior lords ; ‘whereby the latter were in time stripped of
their profits of wardships and marriages, which fell into the hands of the ‘mesne
" or middle lords, who, being likewise thereby lmpovenshed were disabled from
domq their services to their stperiors.(2
Another restriction was put on alienating lands, by chapter 36 whereby it was
ordained, that it should not be lawful, for the future, for any one to give his land to
a religious house, and to take it back again to hold of that house ; nor should it be
- lawful for a religious - house to take lands of any one, and lease them out to the
‘ doner.(3) ‘ :

XII I .—.Moﬂméin.

' _ This sort of alienation is called mortmain, from the two words manus mortua,
a dead hand, so called, as Sir Edward Coke supposes, from the effect of the alie-

(1) Ante, p. 78; Mag. Chart. 9 Hen. III. ¢. 2 ibid. c. 3, 4, 27; ibid. ¢. 22; Anlc, Pe 795~
Mag. Chart. 9 Hen. 11i. c. 7; Ante. p. 84 BlackslonesTmcts 317. :

(2) Mag. Chart. 9 Hen. lll c. 323 Blackst. ubi supra.

(3) Mag. Chart. 9 Hen. I1l. ¢, 36
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nation, for that thereby the lords lost their knights’ services, and their escheats,
&e.; orit may, with equal propriety, be esplained by supposing that, as ecclésias-
tical bodies consisted. of members, who were considered as dead in law, and holden
by such persons was literally held in mortué manu.(1)

» XI V.—Forms of .Ha'ministering Justice. "

The modes of admmlsteuncr justice, both as respects the Jurlsdxcuon of courts
and their proceedmvs, as also the redress of inj uries, were defined By this charter.

XV. ——Courts.

One of the most important regulations on the subject of courts, is that contained
in chapter 11, which ordainedthat ¢ Communia placita non sequantur nostram
_curiam sed teneantur in aliquo certo loco”—(the common pleas shall not follow
_ our court, i. €. the court of king’s bench, but shall be holden at fixed places)—by
“which it was understood, that the communia placila, common pleas, that is, suits
between party and party, were no longer to be entertained in Curia Regis, which
always followed the person of the king, but were to be determined in a stationary
" court, whither ail peraons might resort. ( )

XVI~—King’s Bench.

By this regulatiob, the distinction between the courts of King’s Bench and Com-
mon Pleas, or Common Bench, as it was otherwise called, was fully established
by law, although, as before observed, it had been gradually forming by practice :

henceforth these courts were distinguished by different appellations: the Curia -

Regis béing styled Curia Regis coram ipso rege, coram nolis, or coram Domino

- Rege, ubicunque fuerit—é(tlle king’s court before the king himself, Lefore us, or -

before our lord the king wherever he may be)—although it still retained the old

appellations of Jula Regis, . Curia Nostra, and Curia Magna. This court re-
tained these names, because, although- the kings of England had probably for some .
. time ceased to sit in person there, to hear and determine causes, yet the causes .

which were heard in that court-properly belonged to the king.(3)
~ The Bzmcum, or Bench, was called Curia Regis apud Westmonasterium, or de
Westmonasterio, Justitiarii in Banco sedentes, or Justitiarii de Banco. The

_description given by Bracton of the different courts corresponds with what has.
been advanced on this subject, namely; that they had become distinct courts before o

this time, but their jurisdiction was net defined until now. < Habet rex,” says
this author, speaking of the King’s Bench, ¢ plures Curias in quibus diverse® actio-
nes terminantur, et illarum curiarum habet unam propriam sicut aulam regiam et
justitiarios capitales qui proprias. causas regias terminant, et aliorum omniumper
querelam, vel per privilegium, seu libertattm”-—(the king hath divers courts,

wherein the several kinds of actions are tried; and of these courts, he hath one,

(1) Co. Inst. 2, I3 1 Comm. 479. _
(2) Mag. Chart. 9 Hen, Hl.c. 11. o
(3) Mad. Hist. Excheq. 544 ; Dial. de'S bcacc. 1,1 ; Reeves’ Mist: i, 215,
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asg it were a royal court, and justices thereof, who decide the king’s causes, anit
also those of private persons, upon plaint, or hill of privilege}—whereby it appears
-that the King’s Bench was now considered as peculiarly the king’s court, where
causes, which particularly coricerned the king’s crown and dignity, were heard,
and where the causes that concerned the subjects with one another were heard
only by a partiewar privilege. Of the justices who sat in this court, he adds, that
. some were “capitales, generales, perpetui, et majores”—(of supreme autherity,
general jurisdiction, durable tenure of office, and superior rank)—who were, ¢“a
. latere regis residentes™—(near the person of the king)-—ahd formed a court of
appeal, according to the old usage, and took cognizance of all errors in judgment
of inferior jurisdictions, ¢ qui omnium aliorum corrigere tenentur injurias et erro-
res”—(who are bound 1o correct the unjust and erroneous decisions of all other
courts). In speaking of the Common Pleas, he observes, « Habet etiam curiam
et justitiarios in banco residentes qui cognoscunt de omnibus placitis, de quibus
authoritatem habent cognoscendi, et sine warranto jurisdictionem non habent nec
coercionem”—(he hath also a court and justices of the common bench, who try
all causes whereof they have cognizance, and have neither jurisdiction nor autho-
ity without special warrant)——from which it is clear that the bench had no authe-
rity but by the writs returnable there.(1)

’

XV I1I.—Justices of Assize and Nisi Prius.

F or the more speedy administration of justice, a provision was made in chapter
3 for justices to go a circuit once every year, W|thout waiting for the ]ustlces in
eyre, who usually went only once in seven years. Before the making of statute,
writs of assize of novel disseisin and mort d’enceslor, were returnable as in Glan-
ville’s time, coram me vel justitiariis meis—(before me or my justices)—but now
they were returnable, coram justitiariis- nostris cum in illas parles venirent—.
(before our justices, whensoever they shall go thither) —by force of this regulation
the king, or, in his absence, the chief justiciary, sent justices into every county
once a year. These justices were afterwards distinguished by the names of jus-
tices of assize and ‘nisi prius, as will be funther exp}amed in its proper. place @)

X VI H. ——Ceunty Cauris.

. The two courts of the sheriff, namely, comitalus, the county court, and furnus,
-the tourn, 'as they were now called.. were regulated by chapter 35. The former
was to be held in the accustomed place from month to month, as it had been in.
the time of the Saxons, but no oftener ; and the tourn was to be held twice a year,
namely, after Easter and Michaelmas; and at the latter timea view.of frank-
pledge was to be held, for the purpose of taking the cath of all above twelve years
of age, who were to-enter into some decennary, according to the old law.(3)

(1) Bract. 103; Co. 4 Inst. 70.
(2) Magz. Chart. 9 Hen. IIl. ¢. 12 G}anv ( 13.¢c. 3 F. N.B. 177,
£3) Mav Chart. 9 Hep. lll o 35.
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XIX.——»Fn'volous Proseculions Prez'ented.

By chapter 28, provxsnon was made against ﬁ‘lVO]OUb and vexations prosecnnons,
wherein it was enjoined that ¢ Nullus ballivus de ceetero ponat aliquem ad legem
manifestam nec ad juramentum simplici loquela sua sine testibus fidelibus ad hos
inductis”—(no bailiff may hereafter put-any man to his lez' manifes’a, or to his °

‘oath upon a naked plaint, without introducing lawful witnesses). The lex mani-

Jesta here spoken of, called by Glanville lex apparens, referred to the trial- by
‘ordeal, or by that of the duel, which bemg considered as s judicia’ Dei, (judgments
of God), were supposed to bring to light that which was hidden. Ponere ad jura-
mentum, was the putting a man to purge himself by compurgators in a criminal
‘suit, or by secfatores in a civil suit. From this statute we may gather that no free

" man was to be put to any of these trials, unless the plaintiff corroborated his loquela,

;plaint or declaration, by credrble witnesses.(1)
XX.—Writ de Odis et Atia, -

A provision against false imprisonment, -or imprisonment ‘on false charges, was
made in chapter 26, in confirmation of the common law, appointing the writ de
‘inquisttione, (of inquiry), ‘otherwise called breve de odio et atia, (writ of hatred
‘and malice), or dreve bono et malo, (of good and evil), to be given gratis. This
writ, which in those days was a great security for personal hbertv, lay for any one

"committed to prison on a charge of homicide, who otherwise could not be bailed.

Tt was directed to the sheriff, commanding him to make inquisition by the oaths
of lawful men, whether the accused party was reftatus odio et atia. e. 1. charged

through hatred or malice ; andin case it was found that he committed the deed se.

defendendo vel -per mforiunzum, in’self-defence or by mischance, then a writ of
‘tradas in ballium, (deliver to bail), might issue, commanding the sheriff, if the

prisoner could find twelve good and lawful men of the county to be mainprise for '

him, he should deliver him intothe hands of the sureties.(2) -
- XX1.—/mercements. |

The practice of the courts in regard to the misericordia or -amercement, was'de
. fined and limited by chap. 14, which ordained that no freeman should be amerced,

but according to the measure of his- otfence, saving, in the language of Glanville,’

his contenementum, countenance; or necessary support; as for a merchant, his

merchandise, or for a husbandman, his weinage, that is as much as to say, his
-carts and implements of husbandry. Moreover, noamercement was to be assessed

but by the oaths of honest and lawful men in the vicinage. . Upon this statute was
-grounded the writ afterwards falled de moderald mzsmcora’za, (of moderate

nmercement) ).

(l) Mag. Cbart. 9 Hen. Ml.c. 28 ; Spelm. Gloss. ad Voc.
@) Mav Chart. 9-Hen. 111. ¢. 26 ; Glaov. 1,14, ¢c. 3
3) Mag Chart. 9. Hen. . e. 14 Glaov. 1, 9, c. 11.
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142 ‘ LAWS UNDER HENRY IIL.
XXI1I.—Coroner.

Coroner, in the Latin of the middle ages coronator, from corona, the crown, was .

- 8o called because he took cognizance only of pleas of the crown, and was the

principal consgrvator of the peace. If any credit is due to the Mirror, his office -
was of great antiquity, having been established by the Saxon kings ; but it is most
probable that such offices were established-soon after the Conquest. They are-
first mentioned by name in this:charter, although allusion is made.to the office in
the Capitula of Henry IL., and in those given in lhe reign of Richard I. to the jus-.
tices in eyre ; wherein thev were commissioned to choose three knights.and one
clerk in every county, to be custodes placitorum corone, (keepers of the -pleas of
the crown). - The office of the coronér was then, as it is now, to make inquisition,
when any man came to a violent or, untxmely death, super visum corporis, (upon
view of the body); and to take indictments thereon; also to inquire concerning
treasure trove, and to take appeals de raptu virginum, de pace et plagzs, (of rape, -

cof breach of the pea(.e, and assault and battery).

XXI11.—Constables.

Of the constable, a hloh officer of the crown, mention has already heen made 5
but the constable here referred to was a judicial officer, who acted as a warden or
keeper, as appears from chap. 19 of this charter, and other records, as-the consta-
ble of the castle -of Dover, or of the Cinque Ports, which was the same as the

' warden of the castle and Cinque Ports.

XX I V.——.Bailz:ﬁ'.

Bailiff, from the French azllif, was, properly speaking, any officer or minister
who acted- in the name and for another, so ‘called, because a commission was
bailed or delivered to him. The name was introduced at the Conquest, like the

“former word constable, and has been commonly apphed 1o inferior officers, although

the sheriff calls his county a bailiwick. For the most part, the bailiff was, and i is,
bailiff either of a hundred, a liberty, or a manor, &c., and as such may act for -
another in the place of his employer.

To this: charter are added the usual words, Ails fesfibus, (in the presence of
these witnessess), with a list of the greatest names in the kingdom, among the lords

- gpiritual and temporal, This conclusion of the king’s grants, with the words Ais

‘festibus, was continued until the reign of Richard II. when it.was laid aside in all
cases, except.in patents of creation. Since that time.they have concluded with
the words teste me {pso, or in cujus rei testimonium has lLitteras nostras fieri-feci-

mus patentes, teste me tpso, (witness ourself] or, in- witness whereof, we have

caused these letters patent to be made ; Witness ourself). The ancient deeds of
subjects retained this form until the reign of Henry. VIIL.(1)

- (1) Mir.c. 1, § 3; Wilk. Leg. Anglo-Sax. 346, et seq.; Bract. 50.
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SECTION IL.—BILL OF RIGHTS. -

1. Suspending of Laws. II. Levying Money. III. Petitioning the King.
 IV. Standing Army. V. Keeping of Arms. V1. Freedom of Elections.

V1L Freedom of Speech in Parliument. VIII. Excessive Bail Prokilited.
IX. Impeackment of Jurors. - X. Grants and Promises.

The circumstances unﬂef which William and Mary ascendeil the throne gave

rise to the Bill of Rights, which seems to be a continuation of Magna Charta, of

whichi the leading articles are here given.(1)

I.—Suspending of Laws.

Art. 1—The pretended power of suspenging or executmg laws by regal autho-
nty, without the consent of parliament, is illegal.

II—Levying Money; :

Art; 4—The levying money for or to thevuae of the crown, by pretence of pre- . A

rovatlve, without grant of parliament, or for longer time, or in any other manner
than' the same is pr shall be granted, is illegal. :

Il — Petlizomno- the Kino-

Art. 5—It is the rxght of the subject to petition the king, and all- comrmtments
and prosecutions for such petmomnu are 1Hegal

s

IV.—Standing .fIrmy

" Art. 6—The ‘raising or keeping a standing army within the kingdém'in time of
peace, unless it be with the consent of parliament, is against law.
—-—Kee_pzng of Arms. ’

Art. 7—The subjec!s which are Protestants may have arms for their defence,
suitable to their condition, and as allowed by law.

» " VI.—Freedom of Elections. ' S i-
Art. 8 The election of members of parliament is to be free.

VI11.—Freedom of Speeck in Parlwment

Art. 9—Freedom of speech and-debates on proceedmgs in parhament, are not

to be 1mpeached or_questxoned in any court _or place out of parliament.

" (1) See the Hutory of the Bill of Rights, sanetioned by William and Mary before they
ascended the lhrone, as the first of their reign. . )
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VIII.—Excessive Bail Prokibited. -

Art 10—Excessive bail ought not to be required, nor excesswe fines :mpose&
nor cruel nor unusual pumshment inflicted,

IX. -—Impeac/ment of Jurors.

" Art. 11—Jurors ought to be duly empannelled and returned, and j Jurors ‘passing
upon men in triaks of hlgh treason ought to be freeholders.

X Grants and Prmmses

Art 12—All grants and promises of ﬁnes, and forfextures of. pamcular persons,

-before conviction, is illegal. :
Having sanctioned this document, framed by the lords and commoners, leham. :

and Mary received the crown of England and regal dignity. -

' SECTION IIL—LAWS UNDER HENRY III, CONTINUED.

L Proceedmgs in ﬂw Eyre. II. Grzmd Jury. I I1.. Petit Jury. 1V. Abo-
Tition qf tﬂe Ordeal. ' , .

I .—-—Proceedz'ﬁgs in the 'E'yre.,

- Criminal justice was, for the most part, administered.in the coﬁntfy by the jus-
' tices itinerant ; previous to Whose coming, for fifteen days at least, there issueda

general summons for all persons to attend at a certain time and place. On their

arrival, the first step was to read the writs for the commission authorizing them to
. act. - Then one of the justices, the major, and discretior, -(superior in rank.and
discretion), as he is termed by Bracton, propounded the occasion of their coming, “
and informed the whole assembly that the king commanded his liege subjects, by
their faith, and as they valued their own property, to render all possible assistance
_ in suppressing burglaries, robberies, and every sort of crime. Alfter which, they

. took aside some of the leading men of the county, called by Bracton, busones, i. e.
probably, barones ' comitatus, (barons of the county), to whom they e‘(plalned
more fully the provisions made by the king and eouncil; for the preservation of
peace, and enjoined on them, in a more especial maunner, to lend their aid, by
causing all outlaws, murderers, robbers, and suspected persons, that came in their
way, to-be arrested, and delivered over to the officers of justice ; thus giving them,
" as it were, a commission, to actas justices of the peace, a.lthough stch magjs-
trates were not regularly instituted until some time after.(1)

" (1) Bract. 115.
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11~ GﬁmJ Jury.

_ The hailiffs and sergeants were then sworn in-open court, to choose four knights
out of every hundred, who were, upon their oath, to choose twelve others, and if
not knights, twelve liberi ef legales. homines, (free and lawful ‘men), who were
_neither appellors nor appealed, nor suspected of any crime. The names of these
twelve were to be inserted in a schedule, to be delivered to the justices. Then
one of the twelve of each hundred took the following oath: « Hear this, ye justices,

I will speak the truth of that which you shall command me, on the part of our . -
lord the king; nor will I, for any thing, omit so to do, so' help me God, and these -

Holy Gospels.” .. After which, every one took the oath for himself severally, in
_this manner: ¢ The oath which John here has taken, I will keep on my part, so
- help me God, and thesc Holy Gospels.” When the swearing was concluded, the
capitula itineris, before-mentioned, were read over to them, and they were
informed that they were to be ready with. their verdlct on a certain day.(1)

III. —-Petzt J ury

In this case they performed the office of the grand jury, but as the ordeal was

* now gone out of use, and cases frequently occurred where the duel, for various
"reasons, could not be resorted to, they were called upon;. under ‘the direction of

the judge, to determine the guilt or innocence of the party accused. The latter
was then informed, that if he had suspicion of the jurors, he might have them re-
moved ; after which, ‘being severally sworn, the judge proceeded to charge them
in this manner: “This man here present is charged with homicide (or any other

crime),.and defends the death, and puts himself therefore upon your word, de bona

et mals, (for good and evil); and therefore we charge you, by the faith you owe

to God, and. the oath you have taken, to make known to him the truth thereof; '

nor do you fail, through fear, love or hatred, but- havmg God above before your
eyes, do you. declare, whether he is gmlty of that with which he is charged, or not
" guilty ; and do not bring any mischief upon him if he is inoocent.(2)

* According to their verdict, the party indicted was, for the most part, either

acquitted or ‘condemned ; but if the justices had reason to suspect, that either
through fear, love, or hatred, they concealed the truth, or that they were misled in
the: information they had received ; in all such cases the justices uscd to examine

the jurors very closely, in order to detect such irregularities.(3)
1V .—Aolition. of the Ordeal.

‘ The ordeal and the Saxon mede of trying the guilt or innocence of persom
- was at length abolished in this reign. o

(1) Bract. 116, © (2) Ibid, 143. - © (3)Tbid, 137,
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SECTION IV.—LAWS UNDER EDWARD I, A.D. 1272 TO 1307,
. . - . JA

. Introductzon I1. List of the Statutes. II1. Law of Enlail. IV. Es-
tates in Tail. V. Ecclesiastical Property Protected. VI. Warranty.
" VII. Fines. VIII. Administration of Justice. IX. Judicaturein Coun-
cil and in Parliament. X. Justices of Assize and Nis? Prius. ~ X1. Jus-
tices of Oyer and Terminer. XII. Justices of Gaol Delivery. XIII.
Ecclestastical Junsdzctwn XI V. Benefit of Clergy. XV. Writ af '

Dower.
" I.—Introduction.
Edward I. has been frequently styled the English Justinian, on account of the

great improvements which he miade in English juﬁspruden(,e. . Sir William Herle,
chief justice of the court of common pleas, said of this prince, ¢ Fuit le pluis sage

" Roy que unques fuit”—(he was the wisest king that ever existed). "Sir Matthew

Hale was of opinion, that the whole scheme of English law, such as it now is, ‘

_ may, date its existence from this king’s re;gn (1)

I1—List of the Statutes.

As the alterations in the law were -principally made by parliamentary enact-
ment, they will be the best explained by considering the statutes which were
passed in his reign; first giving a list of them in chronologlcal order, and then
treating of their contents.

The statute of: Westminster, Whlch was the first public act of this kmg, was
passed in the third year of his reign, and received the name of Westm. I. to dis-
tinguish it from.other statutes of the same name. In the next year, three statutes -

- 'were passed ‘namely, the Statutum de Extenta Manebii ; De officio Coronatoris ;

and De Bigamis. In the sixth year was passed the. Statute de Religiosis, or the
statute of Mortmain, and a statute prohxbmng going armed to parliament. 1In the -
tenth year the Statute of Ruthland ; in the eleventh year the Statutum de Merca-

. loribus, or the’ Statute of. Acton Barnell ; and in the twelfth year, the Statutum

Wallic.
In the thirteenth year were passed :six statutes, namely, Lhe Statute of West-.

‘minster, called Westm. 2 ; the Statute of Winton, or Winchester ; the Statute of

Merchants ; the Statute of Circumspecte agatis ; the Statutum. C’wztatzs Londini,
regulating thé policy of the city of London ; and the Forma Concesszoms et Con-
firmationis et Ezemplificationis Chartarum.

The Statutum Exonie was passed in the fourteenth year s the Ordmaizo pro
Statu szermtz, in the seventeenth year; and in the elghteenth year, five statutes,

(1) Co. 2 _lnsi. 156 Hale?s Hist, Com. Law, c. 7. ‘
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namely, the Stat. Quia Emptores, or Westm. 3 ; the Statuf. de Judaismo ; two
statutes, named Quo Warranio ; and the Statute of Modus levandi Fines. In
the twentieth year six statutes, namely, the Statute of Vouchers; the Statute of

Waste ; the Statute de Defensione Juris; the Statute de Moneta, and the Articuli .

-de Moneta. In the twenty-first year, the Statute de #is qui ponends sunt in Assi-
sis, and the Statute de Malefuctoribus in Parcis. In the twenty-fourth, the Writ
of Consultation. In the twenty-fifth year, the Statute Confirmationis Chartarum,
and the Sententia Domini R. Archiepiscopi super Premissis. In the twenty-
seventh, the Statute de Finibus levatis, the Ordinatio de Libertatibus perguzrendzs,
and the Statute de falsa Moneta. In the twenty-eighth year, the Statute of Wards
and Reliefs, the Statute of Persons appealed, and the Statute Arficult super. Char-
’ In the twenty-ninth year, the Statute .Zmoveas manum. In the thirty-third
year, six statutes, namely, the Statute de Profectionibus ; the Statute of the Defi-

nition of Conspirators ; the Statute of Champerty ; the ordination of Inquests the '

Ordinatio Foreste ; and the Statute for measuring of: Lands.
In the thirty-fourth year were passed five statutes, namely, the Statute de Con-
Junctione Feoffalis; a statute one the Statute of Winchester, the Statute of amor-
tizing Lands; the Statute de Tallegio concedendo, and the Ordinatio Foreste.

‘In the thirty-fifth year, were the Statute de J/sportatis Religiosorum, and the Sta-

tute Ne Rector prosternet Arbores in Cemeteno.

I —Law of Entazl

The most important statutes which aﬂ'ez,ted private nohts, were those. which
imposed restrictions on the alienation of land. The first of these was the cele-

brated provision of the stat. Westm. 2, de Donis conditionalibus, (concerning:

conditional - grants), which required that the will of the donor, according to the
form of the deed of gift, manifestly expressed, was to be observed; so that they
to whom the land was given under certain conditions, were to -have no power to

alien it, but it was remanere, to remain ; or, as it is now termed, to descend to their

- “issue after their death, or to revert to the doner ar his heir, in failure of issue.(1)

IV.—Estates in Tail.

The estate created by this statute, being but a limited one, was called feudum
. fallictum, or an estate in fee-tail, from the French failler, to cut; because this

estate was, as it were, cut out of the whole.
-—Eccle.nastwal Property Protected.

To prevent the ahenatlon of by abbots, fnars, &e., of lands, granted to rehgnous
houses, it was enacted, that lands so alienated were, if they had been grantgd_ by
the king, to be taken into the king’s hands, and the purchaser to lose his purchase

money. If granted by a common person, he was to have a writ cal]ed contra

- formam collationis.2) , .

(1) Stat. de Donis. cond. Westm, 2, 13Ed. 1,¢.1, .~ s, -
(2) Stat- West. 2, ¢. 41 ; Co. 2lnst. 457,
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Carrying ecclesiastical property out of the kingdom was prohibited by the statute
de Asportatis Religiosorum, under pain of being puaished grievously for such
contempt of the king’s injunction. This law was made to prevent the evil prac-
tice of the governors of religious houses levying tilliages and.impositions on suclt
houses, in order to send the amount to Rome. Tt was levelled against religious
persons who were aliens, and laid the foundation of all the subsequent statutes of
premunire, as they were afterwards called.(1)

Trees planted in a churchyard were, by the statute Ne Rector prosternel

Arbores, declared ‘sacred properly, which the rector was fo preserve as such -

_uatouched.(2)

VI—Warranty.

" As the effect of warranty was to bar. the heir from ever claiming land against
the deed of his own ancestor, it was found necessary, by a particular enactment’

“in the statute of' Gloucester, to protect the interest of the heir in regard to 1he mhe—,

ritance of his mother, so that, in case of alienation' with warranty, by a person
holding per- legem JAnglie, (by the curtesy), the heir was not to be barred by the
warranty from demanding and recovering, by a writ of mort d’ancestor, the land
of the seisin of his mother. In like manner, the heir was protected from the ‘
alienation of his father’s property by his mother.(5)

VII.— Fines.

Fines, or ﬁnal concords, whieh are supposed to have been real suits, as hefore
observed, were now become a meode of conveyance ; preserving, at the same time,
all the forms of a real suit.. From the statute, Modus levandi Fines, we learn the
mode of levying fines, which was as {ollows :—When the’original was delivered
in‘the presence of the parties, a countor or sergeant was to say, « Sir Justice,
Congé d’accorder,” (liberty to accord), that was praying the licentia concordandi,

" on which a fine was due to the king. Then the justice inquired, * Que donera 7

(to whom will he grant). < Sire Robert,” was the reply, naming one of the par-
ties. When they had agreed upon the sum to be paid to the king, then the justice
was to say, % Criez la peez,”. that is, rehearse the concord, upon which the ser-
geant said, “The peace, with your leave is such, that William, and Alice his
wife, who are here present, do acknowledge the manor of B, with its appurtenan-

- ces contained in the writ, to be the right of Robert, coéne cell que il od de lour
- dome, as that which he hath of their glft, to have and to hold to him and his heirs

of Wllham, and the heirs of Alice, as in demesnes, rents,se}gmones, courts, pleas, '

- &e.(1)

. No fine was to be levied thhoutan original writ, returnable before four _]uetxces

on the bench, or elsewhere, and in the presence of the parties, who were to be of - '
~* full age, of sound memc)ry, and out of prison. Ifa feme covﬂ't (married woman)

. (1) Stat. of Carlisle de Asportat. Rellgxosorum, 35 Ed. 1. st. 1; Co. lnst. 129, 1.
(2)-Stat. Ne Rector prosternet Arbores.
(3) Slat. Gloucester, 6 Ed. I. c. 3. .
(4) Ante, p. 94; Stat, Modus levondx Fmes, 18Ed f..st. 4.
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was one of the parties, she was first to be confessed of the justices, and if she as-
sented not to the fine, it was not to be levied. The reason of such a solemnity
was, because in the language of the statute itsclf, a fine is so high a bar, of such
great force, and of so binding a nature, that it concludes not only parties and
privies, and their heirs, but also all other people in the world. By this statute is
regulated the modem practice of levying fines, by way of comeymo lands and
‘tenements.

Attempts having been made in the preceding reign to invalidate fines, and to

render them a less valuable security, the statutes de Finibus levalis (of levying
fines) was passed, to put a stop to this practice. Exceptions to fines were not to
. be acknowledged in the courts; and the notes of all fines were henceforth to be
. openly and solemnly in the king’s court, on certain days of the weck, at the dis-
"~ cretion of the justices.(1) ’ '

VIII—Jdministration of Justice.

The administration of jﬁstiee engaged the attention of this king as much as any
other subject, in regard to the proceedings of courts, the duties of oﬂicers, and the
remedies of civil i injuries.

IX.—Judicature in Council and in Parfz'ament.

It appears from a cotemporary writer, that the king administered: justice, not

only’in his own council, but also in parliament, which was'erected into a court of -

judicature ; besides which, this king had a cowrt coram audiloribus specialiter @
latere regis destinatis—(before commissioners specially delegated for that purpose
from near his person)—whose-office was not to determine, but to report to the king

what they ‘had heard, that he might afford a suitable remedy to the parties applymg ‘

for redress. . .

For the better ordering of the business of ‘the courts, the justices of the king’s
bench and common pleas were directed by the statute Westm. 1 to decide all pleas
‘that stood for determination at one day, before a new matter was arraigned, or any
new plea entertained,. The regular return of writs was directed by 'the statute

- Westm. 2, in consequence of an evil practice having sprung up, of receiving writs
after the regular day of return, and in the absence of the pames, whereby they
lost theu' lands by def'au]t.

X —Justzces of Assize and Nun Prius.

The institution’ of Jllmces of Ass1ze and N1s1 Prius, commenced by Magna
‘Charta, was now so far perfeeted, that its establishment is usually dated from this
reign. -The statate of Westm. 2, since dsstmgmshed by the appellation of the sta-

" tute of Nisi Prius, ordained, that two justices sworn should be assigned, before
whom, and no others, should be taken all assizes and novel dxssexsm,martd’ances-
tor, and auaints ; and that these justmes were to assoeiate to themselves one or

1) Stat, de Finibius levatis, 27 Ed. L
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two of the dxscreeiest knights of the country into which they came. The assizes
were to be taken three tlmes in the year, instead of once, asheretofore was the

practxce (1) :
XI.—Justices of Oyer and Terminer.

Besides the institutions of justices of Assize and Nisi Prieus, we also read now,
for the first time, of justices ad audiendum et terminandum, (to hear and deter-
mine) that is, of oyer et terminer, as it was afterwards called. o

XII.—Justices of Gaol .Delnery

As further improvement on the judicial prooeedmors of these, and justices of

* assize were constituted justices of gaol delivery, so that prisoners might have a

speedy trial, and not be detained in prison longer than was needful.(2)

XI II. —Eccleszastwal Junsdzctzon.

The bounds of ecclesiastical jurisdiction, which had been hitherto a - subject of
_ contest, were defined by the statute Circumspecte agalis, in conformity with the
regulations and practices of former reigns. Also the matter of prohibitions, regu-

- lated by the statuhe of the Writ of Consultation.

XIV. —Beneﬁt qf Clergjy

. There was one- privilege which the church had long en Joyed under the name of
the privilegium clericale, or ‘benefit of clergy ; whereby they were so farexempted
from the secular jurisdiction, that if a clerk was arrested for homicide, or any other
crime, he was delivered, on demand, to the ordinary, without making any inquisi- '
tion, that he, mloht be dealt with according to the laws of ‘the church. But this
privilege appears to have been abused, and clerical offenders were dealt with more
leniently than was consistent with the ends of justice : wherefore the king enjoined
the prelates, upon the faith they owed him, that those who had been indicted of
such offences, by good and lawful men should in no wise be delivered without due
puroauon, so that the king might have no ‘need to prowde otherwise. As a conse- -
quence of this statute, it should seem that clerks were not delivered to the ordinary,
as they had been heretofore, until inquisition had been made ; and if the accused
was found ‘innocent, he was to be discharged ; but if guilty, his lands and goods

~ were forfeited to the king, and his body given, upon demand, to the ordinary, who

was to answer for any misconduct in this matter.(3)
X V.—Writ of _Dower.

A writ of dower was given by the statute Westm. 2, c. 4 in favour of a Wldow, g
where it was objected to her that her husband lost the land by judgment. If; on
inquiry, it was found that he lost by default, and that he had a right to the land,
then the WldOW might recover her dower. :

(l) Stat. West 2, 13 Ed. L c. 30.
. (2) Siat. 27 Ed. I st. 1,¢:3. » :
©) Bra.ct. 1235 Stat. West I. c.2 i R
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- SECTION V.—STATUTE LAW UNDER EDWARD IJ., A.D. 1307, 1327.
S

‘1. Statute de Militibus. II. Statute de Prerogativa Regis. III. Wreck.
IV. Treasure-trove.” V. Decisions of Courts. VI. Descents. VII.
New Writs. VIII. Action of Debt. IX. JActions of Covenant. X.:
Action of Trespass. XI. Records. X1I. Year Books. :

Notwithstanding the troubles of this reign, Edsvard II. was not unmindful of
_ the subject which had so much engaged the attention of his father. Of this we

have memorials, not only in the statutes which were passed, but also in the reports -

of judicial proce_edingé, and the decision of courts.
I.—Statute de Militibus.

The first public act of this reign is said to have been a writ granted by the king
in parliament, which being entered, by his direction, on the record, acquired the
force of a law, and is' now placed among the statutes, under the titlé of the Statu-
de Militibus, (statute concerning knights), the object of which was to abate that
part of the feudal system which required every one possessed of a Jfeudum Militare

* (knight's fee) that he should suscipere arma, that is, take upon him the order of

knighthood. In the second year of this king was passed an act for enforcing the

statute Art. sup. Chartas;and in the year following, another; entitled Litere Pa-
tentes, ’&c., in order to enforce the observance of the statute De Asportatis Relz-

giosorum, passed in the last reign. In the ninth was passed the famous statute of

Lincoln, called the Stat. JArticuli Cleri, the object of which was to adjust the
long-disputed claims of ecclesiastical jurisdiction. In the reign of Henry 1II.,
Boniface, younger sounger son of Thomas, earl of Savoy, archbishop of Canterbury,
and uncle to Queen Eleanor, aimed at enlarging the boundaries of ecclesiastical
jurisdiction, and made several canons and constititions, which tended to encroach

on matters .belonging to the common law, as the trial of the limits and bounds of .

parishes, the right of patronage, trial of right of tithes by indicavit, and other things
of a similar nature(1) ' ‘ S . S

II.—Statute de Prerogativa.

Of the three statutes passed in the 17th year of this king, that entitled Preroga-
tiva Regis, is the most important.. Prerogativa, from pre before or first, and rogo,
to ask, was applied by the Romans to such tribes as were first asked, that is, theic

-gétes taken in the choice of consuls, whence it came to signify generally pre-emi-

pence or superior authoritys

(1) Stat 2 B4. IL 3 Stat. 9 Ed: 1.5 Co.2 Tnst.
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- ~ STATUTE LAW UNDER EDWARD II. '
11— Wreck,

The ancient prerogative of wreck was now confirmed by this statate. Wreck,
in the Saxon wraec, is like English rack and break, derived from the Greek
regnumi, in Latin frango, and signifies a vessel tossed on the shore in a broken
and shattered condition ; but, in a legal sense, the right to the vessel and the goods
therein contamed (1) :

1 V.—--Tremr&trwe.‘ v

Treasure-trove, lhesaurus inventus, from the French trouver, to find, was, at
_ one time, a no considerable source of the king’srevenue. Under treasure-trove
was comprehended money or coin, gold, silver, plate or bullion, which was hidden
in the earth, or any other private place, which Bracton, in’ the language of the
_civil law, calls “vetus depositio pecuniz”—(an ancient concealment of money).
If the owner were not known, this belonged to the king, but if he were discovered,
'he might lay claim to it; and if the thing were found in the sea or upon the earth,
it appears that it belonged to the owner. By a law of Edward the Confessor, tke-
saurus inventus belonged to the king, unless it was found in church lands, when
the whole of the gold and half the sﬂver belonged to the king, and hnlf to the’

o church @

V.—Decisions of Courts.

The common Taw had necessan!y undergone some alterations and mod:ﬁcahons,
not only from the statutes passed in the two precedmg reigns, but also from the
deisions of courts, where every point of law was more nicely deﬁned and clearly o
elacidated than formerly. -

VI .——_Descénts}.‘

The law of descents had undergone some -alteration or modification since the
time of Glanville. The doctrine of primogeniture, which was then established in
knight’s service, was afterwards extended to other tenures. Bracton lays it down
as a general rule in law, that  jus descendit ad promigenitum.” It was also then

" held, as it has been ever since, that ‘all descendants ¢ nfinitum, (to an indefinite
extent), from any person who would have been heir, if living, were it to inherit
. Jure representationds, (by right of representation). Thus the eldest son dying in-
* the lifetime of his father, and leaving issue, that issue was to be preferred in inhe-
riting to the grandfather, before any younger ‘brother of the father ; which settled
the doubt that existed in Glanville’s time, respectmg the law of succession in this-
particular.(3)
Males were preferred to females so stnctly, that by a rule o(' law the right should .
pever come to a woman so long as there was a male, or one descended from a.
male, whether from the same fathér or not.

(1) Stat. Prerog. c. 11. (2) Bract. 120 LL. Edw. Conf. c. 14.
(2) Bract. 64, Reeves Hist. Law, i, 310; Bract. 60 a3 Ante,,p 89. -
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' VIL—New Wris.

v Among the writs of contra Jormam feoffamenti grounded upon :the swtute of
- . Marlebridge, chap. ix. was one not mentioned hefore this reign, called a monstravit,
and in aftertimes more frequently monsfraverunt. This writ, also, lay-at common
-“law for tenants in ancient demesne, who had been burdened with more services
than were originally in-the tenure. Questions of this sort were generally deter-
mined by application to'doomsday-book in the Exchequer.
There are several other actions, now mentioned for the first time, which were

grounded on the statutes of the two preceding reigns : as the writ de contributione,

on the statute of Marlebridge, to compel coparceners to aid the eldest sister in per-
forming the services ; also' the writ of office: called diem clausit extremum,
“grounded on the same statute, chap. xvi. for taking into the kmg s hands the lands
- of one who died seized in capite ; a writ of entry for the reversioner, founded on

- the statute Westm. 2, c. 3 ; a writ confra formam collationis, on statute Westm.

2, ¢. 413 and the ‘writ m consa -provisa, grounded on the statute of Glouoester,
chap. vii.(1)
VI 1. .-—'—.Hction_‘of I)ebt.

"An action of dabt, which, in the reign of Henry II., lay for the recovery of .
money or chattels, had now acquired sufficient importance to be nicely considered

in the courts. In the precediug reign it was split into two, namely, a writ of debet
“ for the recovery of money, and a writ of detinef for the recovery of chattels, which

distinction was now regularly observed. . A writ of debef was usually grounded on

'a deed of obligation to pay money, which, for the most part, was a writing sealed ;

but sometimes, according to the ancient usage, it was grounded upon a mere bar— '

. gain of buying and selling. In the first case, the plaintiff would state his demand,
~and produce a deed testifying the transaction. The common plea to a deed, was
mient le fait, that itis not the defendant’s deed ; sometimes diens age, that is, not
~of age when the deed was made. A plea was held to be good: to say that it was

.made in Berwick, because the place was out of the jurisdiction of the court. - The -

same objection -held good against a deed made at Chester and Durham.” If the
-transaction passed without writing, then the plainfiff after stating his demand,
would offer to produce his secla, according to the old usage.(2) :
Actions of detinue, were most usually brought for deeds and charters, which,
‘when a feoffment of lands was made, were frequently deposited in the hands of a
1hird person ; and sometimes were demanded in an action of detainer, whereby
~the merits of the detainer were brought under discussion. By an act of detinue,
‘were also tried the merits of the'question respecting the rationabilis pars, (reasona-

ble pomon), but the decisions of the courts were invariably against such c!axm.(3)-

IX --.ﬂdwns of Covenant. .

The writ de camvmtwne, or an action of covenant, which is mentioned by Brac-
ton, lay sometxmes for the'recovery of moveables and immovables, for the most part

© (1) Mayna.'67. 91, &e. ' ’ o .
(2) Flet. 138, Mayn 589 Reevu Hist. i ii. 330; Mnyn. ‘2. o ’
(3) Reeves’ Hut ii. 332, .
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- for land or for some profit, or casna]lj' issuing out of land, as for not doing hoina‘ge

and services, and the like. A writ of annuity was most frequent between ecclesi-
astics, in whick cases it was no wncommon plea‘toallege, that it was a matter of a

spiritual nature, but this plea was always overruled.(1)

X.—ction of - Trespass.

- Trespass, in Latin transgressio, signified’ literally the unlawful passing of any

bounds, whence it came to be used in the sense of any injury done with force,
either fo the person or the property of another. In the reign of Henry I1I. actions
of trespass appear to have heen but little in use 5 civil injuries being, for the most:

_'part, determinable by the assize, and, personal injuries prosecuted as criminal of-

fences, by appeal or indictment. Trespasses are reckoned by Bracton among the
Placita corone, (pleas of the crown), particularly in cases of unlawfully distrain-
ing ; and he held that the writ quare vi et armis, (for that he entered with force
and arms), a man entering land, was bad, because it brought the mode of trespass

into question, rather than the trespass itself, although there were, in his time, tres-
-passes respecting land, which were determined by the assize, or more frequently-

by the jurata ; as if any one made use of another’s land against ‘the will of the
owner, or appropriated any thing to himself which was common. In the next
reign, actions of trespass became very frequent, in cases when the assize had been.
heretofore resorted to ; as, for breaking and entering houses and lands, beating down
a mound, cutting trees, and the like ; in which cases it-was held to be a good plea,
if the defendant said it was his own fréehpld, 'so. that titles to-land might in this
manner be tried.(2) S '
XI.—Records. ‘
As to the records, it is a remarkable circumstance, that notwithstanding the
inability of that prince, and the troubles .of the times, he was the first to make

provision for their better custody. Inthe 14th year of his reign, he, by writ of.
privy seal directed to the treasurer, barons, and chambers, of the Exchequer, com-

‘manded them forthwith to employ proper peisons to superintend, m