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DIVISION COURTS.

OFFICERS AND SUITORS.

Orricers.—In the absence of other topics we
insert the following Communication respecting the
want of Holidays or Vacation in the business of the
Division Courts:—

“The Jndges and Ofiicers of the Superior Courts
enjoy a Vacation, which enables them to throw off
the cares of business and take a little necessary
reereation.  Now, the question naturally oceurs,

situation to need advice, would, from ourselves or
from some experienced brother oflicer, gain the
information sought, and «/f would participate in
the benefit.

No question, yet asked, has been allowed to
remain unanswered @ indeed on more than one
oceasion queries have ealled forth able replies from
men of experience and high standing.

We would again in the strongest terms urge
Officers to avail themselves of these advantages.
We do not look for any learned disquisitions, no:
elaborately composed epistles; what is required is

why should not the Judges and Clerks of Division
Courts enjoy the same privilege ? their labours are
not less than those of their fellow officers in the
Superior Courts. If the argument for Vacation be
good for one, it is equally cogent for the other. Yet
there is no Vacation or respite for the Oflicers of
the Division Courts: the business of the Courts
imposes ceaseless toil upon them.  This is a defect
which ought to be remedied, and one month—say
August—would not be too much to ask out of the
year.

Nor would the closing of the Clerk’s Office during
that time be really any disadvantage to the public.
In case a defendant was about to abscond, the
party could obtain a warrant from any Justice of
the Peace to seize his property, and in contentious
cases it would be a benefit to the community.
is well to have a pause from the suife of litigation ;!
it affords leisure for reflection, for a retarn of good
and neighbourly feelings, for a settling down of the
bile stirred up by a Lawsuit. A Vaeation would
work practically to the settlement of disputes, and
only a bitter enmity would live over a month’s
stagnancy in 2 quarrel.

The partial inconvenicnce to a few suitors in!
waiting four weeks would bhe more than coumer-l
balanced by its pacific tendencies among the gen-|
eral public. A month without litigation would be
a blessing to the conntry, and as creditable as it
would be beneficial.

In any amendment of the Division Court Act the
propriety of Holidays should be strongly urged.”

We would refer to several Communications from
Officers in another page of this number. The more
frequently Officers communicate, the more advan-
tage all will derive. The Officer who writes in this
Journal has, as it were, a large audience of hisown
class; he speaks to some hundreds of Clerks and

It

merely a plain statement of any important point
decided—a difliculty pointed out in simple lan-
guage, questions put n a brief, straightforward
way. And surely there are many, very many,
Court Oflicers in Upper Canada capable of doing
this.

SUITORS.
Evidence—Sale of Goods.

Gloads delivered (o a Currier.—Independenmly of
any express request or order by the defendant, he
will in many cases be liable for goods delivered,
not only to his wife, or servant, or child, but also
to a carrier, or a partner, or an agent.

The delivery of goods by the seller to a carrier,
to be conveyed to the purchaser, is in general a
good delivery 10 the purchaser, so as to place the
goads at his risk, and corsequently, though the
goods be lost in the course of thie conveyance, he
must pay the price.  In general, therefore, the plain-
1ifl’ is not obliged to prove the actual receipt of the
goads by the defendant; proof of the contract and
the delivery to the carrier will suflice, and the de-
livery is con:rlete, and the action for goods sold
and delivered lies, although the carrier wrongfully
refuse to resign the actual possession of the goods
to the purchaser, and this more panticularly if the
latter recover against the carrier in an action of
tort for the wrongful detention. However the de-
livery to the carrier is incomplete to charge the
purchaser for the price of the gocds, if lost, unless
the seller, in so delivering them, exercise due care
and diligence, so as to provide the purchaser with
a remedy against the carrier in those instances in
which some precaution is the duty of the seller;
as if he neglect 10 book or take a reccipt for the
goods or do not insure where that is necessary.

Dclivery to a partner.—A question sometimes

Bailiffs who are readers of this Journal: and if

every one would communicate any new point of '

practice decided in his own Court, a large amount

of valuable information would be collected eveﬂ?'

month. Those Officers to whom any point of difh-

culty wsould occur, or who found themsclves in a
1

arises in actions for goods sold and delivered,
whether a person is liable for the goods, as the
partner of another by whom they were ordered,
and to whom they have been delivered. Where
there is such partnership the plaintiff may sue all
or any of the parties, if they reside in different
Divisions : for the D. C. Act, sec. 29, enacts that
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where the plaintiff shall have any demand against
1Wo oF e persons, partners in trade or otherwise,
jointly answerable, but residing in different Divi-
sions, or one or more of whomn cannot be found, it
sball be sufficient if any one of such persons be
served with process and judgment may be obtained
and execution issued against the person served,
notwithstanding others jointly liuble, may not have
been served or sued. And where Judgment is
obtained against a partner of a firm, and the Judge
certifies that the demand was strictly a partnership
transaction, the property of the firm may be seized
under the exccution on such judgment.

The act of one partner made with reference to
business transacted l,y the firm will bind all the part-
ners, although in matters wholly unconnected with
the partnership one cannot bind the other.

(to st coNTINUED.)

ON THE DUTIES OF MAGISTRATES.

SEETCHES BY 4 3. P,
(Continued from page 182.)

Mode of Taking Down the Evidence.

In England the custom has to some extent pre-
vailed of omitting to take down the Evidence
formally and at length, and this laxity is sought to
be excused on the ground of its not being necessary
to set out the evidence in the convictionfl] Speak-
ing of this course of proceeding, an English writer
on the practice of the Petty Sessions[2] pronounces
it altogether wrong, ¢ and founded on the erroneons
supposition that a3 the general form of conviction
abviates the necessity of setting out evidence, there
is no mode by which the proceedings, with regard
10 the 1aking of the evidence, can be reviewed by
the Court above. It is true that if a Magistrate has
only to satisfy himsclf of the sufficicncy of the evi-
dence, he can probably do this more expeditiously
and pleasantly by dispensing with the tedious aud
irksome task of writing down in minute detail tle
testimony of the witnesses; but although modera
statutes, by doing away the necessity of setting out
the cvidence in the conviction and taking away
the writ of certiorari, have thrown much greater
protection round the Magistracy, yet there are still
various modes by which the proceedings may be
incidentally brought under the searching review of
the Superior Courts, and by which the fortuitous
errors and misapprehensions of the careless and
unwary, as well as the designed and wilful perver-
sions of the malicious and corrupt may be severcly
visited.”

It is confidently submitted that in every case of
summary conviction the evidence given, so far as

1] So¢ Kixon v. Nenney, 1 Gale X D. ¥0. 9] Sone, 9.

material, should be taken down, and then be read
over to and signed by the witness as well as the
Magistrate, and that the depositions, informations,
and other papers in a cause should all be put to-
gether, endorsed, and carefully preserved by the
Miigistrate for future reference.

It will be proper for the Magistrate who officiates
as chairman, 10 conduct the examinations, take
down the evidence, and manage the business in
like manner as the County Judge at the Quartes
Sessions, or the duty of taking down the evidence
may be eommitted to the Magistrate’s Clerk.

The proper mode of taking down a deposition is
in the first person, and as ncarly as possible in the
words used by the witness, that is, so far as regards
the facts bearing on the enquiry, and which come
within the witness®* own knowledge ; but hearsay
statements, and matters apart from the enquiry in
hand, should not be committed to writing. In
actual practice it will be found tobe s saving in
time to let an ignorant person, when examined as
a witness, tell his story in his own way, and then
tfo commence committing to writing when he has
concluded, rejecting of course extraneous and un-
important statements.

1t has been already observed that before a witness
is examined he should: be duly sworn, and not
allowed to make his statement first,and then when
that is taken down to swear.him to the truth of it.
The practice of swearing a witness to an exami-
nation not taken on oath cannot be too strongly
reprobated.

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—By V.)
CONTINUKD FROM PAGE 183.

Duties after Court.—The duties of a Bailiff after
Court are as important and arduous as those al-
ready treated of, and he should bear in mind that
the successful party in a snit has now incurred and
paid all the costs attending his judgment, and
naturally looks for promptitude in collecting the
amount and the costs out of pocket. The Bailiff’s
services are required for this purpose, and they
must be cheerfully and zealously given.

Levying Execution on the Goods of the Defendant.
This forms the chief, and as it is generally the most
important part of a Bailif’s duties after Court, it
will be first considered ; bis duty in arresting and
conveying to prison a defendant, or a party con-

victed of contempt will be noticed afterwards.
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The execution may be against a plaintiff as well
as a defendant; the officer’s duty in either case is
the same.

Creat caution is required by Bailifs in acting
under execution and warrants, “for they are not
“only liable to actions at the suit of defendants
“for an excessive or irregular discharge of their
« duties, however trifling that excess or irregularity
“¢may be, but at the suit of plaintiffs also for the
“glightest negligence, or for favour shown to the
« defendants, if such shounld prove injurious to the
¢ plaintiff; and when the ruinous effects, such an
< action might entail, are considered, the necessity
4¢ for a strict observance of the law is of paramount
“ importance.”

On receiving the execution from the Clerk of his
Court, the Bailiff should see that it is directed to
him, that it is signed by the Clerk and bears the
seal of the Court, that the debt and costs to be made
are properly inserted, and that there is no blank
left in date or otherwise. If any error or omission
be discovered in the execution, it should be recti-
fied by the Clerk before being acted upon by the
Bailiff.

The day when received should be endorsed by
the Bailiff on the execution, agd I there be more
than one against the same defendant received the
same day, the hour of receipt should be stated on
each in order to show the order in which the exe-
.cutions came into his hands.[a] The Bailiff should
proceed to levy the goods of the party without
Lelay, for should any unreasonable time clapse
between the receipt of the execution and the at-
tempt to levy, and the party’s goods are in the
meantime taken away, the Bailiff would be liable
to pay the execution creditor the damage sustained,
not exceeding the amount for which the execution
was issued. The language of the D.C. Act is very
pointed on the subject: *In case any Bailiff of any
¢ Division Court, who shall be employed to levy
“any execution against goods and chattels, shall
¢ by neglect, connivance, or omission, lose the oppor-
“tanity of levying any such such execution,” then,
on complaint and proving the same to the satisfac-
tion of the Court, “the Judge shall order such Bailiff
¢to pay such damages as it shall appear the plain-

—

a) If \h: kaul:.u direcgm b:o issue uver:lh exe::::ihonr’:gmng 1&: same
ndant doe on the same should band them to the Buli in the order
S Snry, boginning with e Cove fr ewnered for euit, |

“tiff has sustained thereby,” and the Bailiff is
made liable for such payment.

Oa entering the house or premises where the
goods, to be seized, are, the Bailifl should properly
demand payment of the amount ditected by the
execution to be levied, (but in cases of emergency
he is not bound to make the demand) and if the
same be not at once paid he must seize sufficient
goods to satisfy the debt and costs, taking care,
however, to leave unscized wearing apparel, and
other excepted goods to the value of £5.[4]

The Bailiff should act with discretion in deter-
mining the quantity and nature of the goods he
seizes; he should take what would be amply suffi-
cient to cover the execution—or if there be more
than one, all the exccutions he acts under, together
with his own costs and charges; and in making
an estimate he may well take into account that
goods generally do not bring the best price at a
Bailif’s sale: as to the nature of the goods he
takes, when there is a choice, he must be guided
by the gircumstances of each case—whether he
inlendsiaving the goods on the premises or remov-
ing them—whether it will be more convenient or
less expensive to seize live stock or ordinary goods;
and if he can be safe in doing so, it would be pro-
per for him to follow the wishes of the debtor, and
take such description of goods as would least incon-
vehience : in all such cases he should act as hu-
mancly as may be consistent with his own safety
and the execution creditor’s interests ; a good oflicer
will not object to do so, and a good man will ever
feel the impulse to execute his office in a kindly
way, but nevertheless to do Ais duty.

S —————————————
U, C. REPORTS.

GENERAL AND MUNSICIPAL LAW.

Tz CHicr SUPERINTENDENT OF ScitooLs For Urrza CaNana,
4 nl, IN TH7. MATTER BETWEEN THoMas GiLy, Flgin-
tff, axp Hexry JacksoN, Doxarp Mclsaac aXp A¥prrw
Dexserr, Defendants.

{Ihlary Term, 19 Vie.)-
{Repovisd by C. Robinson, Esq., Barrister-at.Law.)
Aiserations of school section—How made—Necersity of upholdisg acis o
de facto—~Effict of local suminlm’l'n{t"x dccis:'o:. 4 of trustess
1111853, on appl of & mhabitants of Oneids. the Municipali
Jusscd 8 zesoludion to divide the Schvol Sectivn Ne. 7 that !o\:'l:::‘!::’lfb.h!g
whiig AWa) 8 PR1L 10 conslitule 8 Hew acction, (Lut 1o Ly-law was p.’urd
umil 1885, when one was adepted confimang ihis resolttion.) A weeling
was colied for the 16th of Jauunsy 1354, 10 tiect three Jew trustves for Sece

56] Further particulury 8% 1o the property sxempt from seizure will be given
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tion?. 1n the mesutime, on the t0th of January, the ordinary annual meetiny

was helld.and a dispute arose as to whether trustees should not thein be eledtel

fur the ensuing year; soe thought not, and left the seciing. while others
retnained aud procceded with the election,  Fhe Lacal Superintamlent lejng
oppealed to, declated the elechion utegul, conadenng that No. 5 hud tecome
anew section, und appointed 8 new e to tuke place #t the meeting cafled
for the 1610, when the defendants were rppomted the thice trusteds for No.
Tus a new xechion. I Junuury, 1833, the dispute was tenewed; (e defen-
dutite uppointud u new ttustee I the Gsaul Wiy, bt unother ieeling was
bield, wt which & uew trustee was elected o succeed the retiting one of thoee
Lest chosett in 1851, sa thut there wete 1o sete ol trnsttes claitusg the
otlice. ‘Fhe first elected trastees i 1634, wl stutned trom sctng for that yeat
wnd defendants huposed wosuie, which the plantitl sesasted,

Jeld. (aftieming Chiel Superimtendont of Schoals v, MeRae. 12 U.C.H. 649) that
the alictution did not constitute No. 7.8 new sechion, but that the rale was
legul, buang itpused by the ‘Prustees de fucio, whe hud not been teniosed.

Quarre, whether such altcrution conld be tmude by roolution only.

. also, Whether the deciston of the Jaent Supepmtendent cun be thus inci-
deatully restenw od i s duaun to tecoves back tie e,

Bee these and vther points discussed i the judgmens of the court tow,
{14 Q. B. 1. 119}

Appeal from the Division Court of the county of Haldimand.

In 1853 application was made to the Municipal Council ot
Oueida by \‘nc resident inhubitants of sclivol seetion No. 7 of
taat township for a division of the seetion as then coustituted,
and the formation of two sections therettom i the place of vne.
Upon this the couneil, in November of the satue year, passed
a tesolution as fullows: «That the echool sectivn No. T be
divided, and the hne be struek as fuiluns: Letween Jots Nos,
50 and 51 in the 1st concession, between lots Nus, 81 and 92
in the nd concession, and between Juts Nos. 21 amd 20 34 the
drd concession 3 satd school section 1o be No. 11,2 No other
deseripion was given, and no by-law dividing the section |
passed until the monmh of April, 1853, when one was adopted
confirming the yesolution, and divihng the section as above
expressed, adding the following: ¢ The eastern part to remain
No. 7, the western pan to be called No. 117 Afigr the teso-
lution, and previous to the by-luw, on the 24th dn;’ of Decr,
1833, the cietk intimated by written notice to Mr. Peter Elder,
though upon what authority did net cleasly appear, that the
coaneil had appointed him, in conformity with the 18th section
of the Common Schoot Act, to appoint a time and place for
holding a public meetizy for the election of 1 e trustees in
school sec. No. 7, the notice desc1ibing the section as ¢ bounded
and known as follows: between lots 50 and 51 in the 1st con-
cession, between 21 and 22 in the 2nd concession, and 21 and

20 in the 3rd concession.”  Pursuint to these instructions Mr.
Elder, on the 5th of Junuary, 1834, gave notice of a teeting to )
be held for the purpose specified, at the section schiool-house, l
on the 16th day ot the sume month; in which notice the des~|
cription above stated was vatied by numing a starting point at
lot No. 40 in the 1st concession, and addiny south halves of lots
Nos. 26,27, 28, 29 and 30 in the 4th concession; lots not
named in the resolution, nor the clerk’s notice tollowing it. At
the same time the trustees of the section for the preceding year,
of whom Mr. Elder was one, had given a previous notice of a
meeting to be held at the same pluce on the second Wednes-
day of the same mouth of Junuaey (the day fixed by statute for
the anuual school meeting) for the purpose as expressed, s of
receiving and decidiug upon the report of the trustees, and to
decide upon the manner the school propenty is to be disposed of
helonging to said section,”® meaning section No. 7 as existing
before any action was taken by the council for altering it. A

nceting of the inhabitants of No. 7. s existing in the preceding
year, was convened on the 10th, the second Wednesday of
ana'y. inaccordance with the first uotice griven, at wineh meet- |
102 e tristees? 1epoit for that yeur was received. and a reso-
Fati adupted as to the disposal ot the school property mentioned
in the nutice.  This being done, the chainuan discontinued
further proceediugs, considerng, us did part of the people’
assembled there, that the proper business of the meeting had
been accomplished, while vthers claimed that the occasion was
t::e lawiul one for clecting trustees for the ensuing year for the
then No. 7 as altered, as then understood by all parties. They
w0 disscated from this opinion having for the most part left
1o meet.ag, the perzons remaining appointed another chair- )

man and sceretary in place of the first chairman and secretary,
both of whomn hud retired, and elected two new trustees, one to
supply the place of the pluce of the retiting trustee of the year,
and the other in place of une who by means of the alteration
had become a resident of the other section 11, A disagreement
thus existing as to the regularity of the proceedings and elee~
tion then had, it was settled between the parties contending,
(hough the plaintfl did not appear to have been present or
assenting) that the Local Superintendent of the township should
be referred to, to settle the mattes in diflerence ; and 1t being
submitted 10 him, Le on the same day declared the election to
be illegals and appointed a new election to be held of other
trustees at the time and place named in the notice of Mr. Elder,
given, as stuled, on the 16th of January.,  On the 16th of Janue
ary the secomd meeting was held, and the present defendunts
were then chosen as thiee new trustees, to rerve in the sume
section No. 7, as a new section 5 _and in January, 1855, on the
duy of the aunual ineeting, appointed one new trustee in the
usuul way 3 a meeting ow the sawe day having also been held,
and one new trustee also chosen to succeed the retiring one of
those first elected in the foregoing year, £0 that there were two
parties claiming the office of trustees in the section,  Having

ren elected as stated, and pursuant to the vote ol a meeting
of the resident householdeis und frecholders of the section un-
derstood as the new No, 7, the defendants, in the month ot
June, 1851, imposed a rate on the taxable Yropeny therein, for
the purpose of building a rchool house, and rated ugainst the
plaintift the s for which this action was brought, ‘The plajn-
tit disputing the legality of the defendants? election, and their
sight to eacreise the office of trustees, refused payment of the
amount, and the defendants proceeding to levy the same of the
plaintifl’s goods he paid it under protest, notfy ing them that he
would sue 10 recover it back, aud for this the present action
was brought, .

‘The following judgment was given by the lecamed judge in
the coust below:— .

Srevessos, J.—I think that the clection held on the 16th day
of January was illegal, and that the claim of the defendants to
the office of trustees cannot be sustained.

4 Supposing, in the first place, that the school section was
legaily altered. before the couneil by their by-law of April 1855,
declared it to be so, and thut their resolution of 1853 was suffi-
cieutly definite to etfect the object contetuplated, yet the effect
of the aheration is not to muke two new sections of No, 7
divided, but only to detach part of it for the formation of a new
one, No. 11, leaving the section No. 7, No. 7 still.  This is
the view I held at the trial, and I find it to be in acrordance
with the construction pnt by the Court of Qucen’s Bench upon
a similar action of the council in the case of Trustees in the
township of Moore v. McRae (12 U.C.R. 523), and is the inten-
tion the council in this case clearly expressed in their by-law,
which, after separating from No. 7 as originally existing part
of its territory for school section No. 11, expresses that the
other and remaining purt shall « remain No. 7,’—thereforc an
election to be held on the ¥0th day of January would in my
opinion be the legal election, whether the authority of trustees
would extend to No. 7 unaltered, until the by-law, or No. 7 as
proposed by the resolution ; but the uncestainty of the descrip-
tion contained in the resolution of the alteration made is such that
it does not appear from it what are the real boundaries of the
sections intended, or if s0, what partof the section when altered
was in fact 10 constitute No. 7, and what part of it No. 115 for
until the adoption of the by-law, cither pan, for anything
eppearing in the proceedings of the council to the contrary,
was equally entitled to either denomination, and under this
description, as requited by the 4th section of the school act, to
be comumnunicated 1o the person appointed to cali the first school
meeting, amd by lum to the public concerned, a meeting and
election might, in my opinion, have been held with equal pro-
priety in thaf’part of the original school section then supposed
1 constitute No. 11, The definition of the sections intended
by the couzcil vax not sufficient to identify either of them (and
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the deacrir\ion given by the clerk to the person appointed, as
stated, by him to hold the first meeting, is stsll more indetimte) ;
and thercfore the defendauts could ‘not be lewally elected or
exercise unthorily as trustees in a section, the limits of which
had nat been settled, und coukd not therefore be ascertmed.

2nd—The statute 13 & 14 Vie., cap. 48, see. 4, enacts « that
whenever any school section shall be formed in any township,
as provided in the 18th section of this aet, the clerk of the
township shall communicate to the person appomted to call the
tirst school meeting for the election of trustees the description
und number of such school section, and such person shall
within twenty duys theteafler prepare a notice in wating, de-
seribing such section, und appoimmg a titne and place for the
first school section meeting.” ~ ‘F'he legislature, intending that it
shall be publicly notified that the fiecholders and householders
resident within the sections so 10 be desetibed, and they only,
should vote in the election of trustees 0 be chosen also from
residents within the liits preseribed 3 and the section desenbed
in the nutice of the meeting given by Mr. Elder, on recervug
the communication in this case frum the townshup clerk, con-
taimng lots not named in that communication, or the resolution
of the council preceding it, it must be assumod that the clection
had must be held and conducted as well by residents of these
L)arts of the vriginal section, as of that intended or desenbed

» the couticil, and any election so had would, for this reason,
&lso be illegul and void.

3rd—Supposing the resolution of the council and the com-
munication of the clerk defined with suflicient centainty the
school sections intended to be established by the alterations
made 1 the section orizinally existing 3 that the uotice ot Elder
had been given in conformity therewith; und that the resolu-
tion, 1if sufficient for the purpose, had created a new section
No. 7, I am nevertheless of opinion, that the ovicinal i

section
could not be affected by the resolution only, and that the same
was not legally alteted as proposed until the passing of the
by-law in April 1855. The Connnon School Act of 1850, in
ussigniug to township couucils the dut{ of forming and altering
school seetions within the townships subject 1o their jurisdiction,
does not specily any mode by which they shall or mnay do so,
and the Act being sllent as to this, it mnust, in my opimon, be
inferred that the Legistutare intended they should proveed in
these duties according to the same forms required in other
matiers in which their ucts are 1o bind the public con-
cerned in them. These acts are authorized by municipal
statute 12 Vic., cap. 81, to be by by-law to bo expressed
by the corporate seal of the township, to be the act of
the runicipality whom the council represent, and the alter-
ation of a school section is in the nuture of those proceedings
which require to be thus significd. A resolntion 1s suflicient
10 express the opinion of the council, and to rovemn the course
of its own proceedings, or the conduct of its subordinate
officers, but it is not binding publicly; and thercefore 1 do
not think that the limits of the section were lewally altered
by it at the time of the rate imposed, or that the defendats had
any lawful authority to require payment of the same by the
plaintift.

As to the intervention of the Local Superintendent in this
matter, and the eflect of his decision upon it, the Legislature
has empowered thix officer to decide upon differences existing
between parties 1utesested in the adunnistration of the school
law; and, to use the language of Mr, Justice Bumns m the case
of Roman Catholic Trustees v. Trustees of Belleville (10 U.C.
R. 469, has provided a domestic forum for questions 10 be de-
termined. By the 31st clause of the Common Schiool Act of
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of comwmon school section trustees withun the huts of lus
charge, to receive wd investipate any compliunt respecting
the mode of conducting such eleetion, and tv continm or set it
aside, and appomt the tane and place of a new elechion, as he
shall judge right and proper.®?” The question e difference
between the parties conteading for and nzamst the election of
the 10th of January having been subnntted on the same day to
the Jocal superintendent tor deeision. and he having within the
time allowed set aswde the election then had, and urpomlcd a
mecting for a new one at the tune stated m the evidenee, and
the defendants having then Leen clected trustees, this aet of
the supenntendent, it the section i 1eference to whieh it was
exercised had legally existed as o new section, nught have
given Jegality to the second mecting, aud to the authorty of
the delendants 1n this action as trustees then elected 5 but ‘the
original section No. 7 being ' my opinwn neather an altered
section nor a tiew one, I do not think that the law mives the
superintendent power to ciause to be displaced any trustees
legally in office by virtue of election m the preceding years, or
1o cause 1o be clected any greater number of trustees than
could or should be appointed at any election set asude by i,
Here he has caused three new trustees o be etected m a'sehoal
section not aftered, aud not only vne, an act the law did not
intend in my opinien to authonze.

Judgment is therefore gaven for the plaintifi for three pounds
and thitteen shillings, the assessment levied and paid.

I have not expressed any opinton upoen the question who are
the legal trustees of the section, it not bemg necessiny for the
radjuchicition of this case that | should do so.” § may say. how-
Fever, thut [ think the trustees wn othee in 1853 continued sv
funtil after the clection in Junuary 1855, and that the two of
I thnse 1emaining after that election, mad the one then apponted,
"constitute the present corpoation of tinstees—the tirst election
1 0f 1851 huving been set aside, ad the seeond m the same year
¢ being, as adpudared, illegal : and further, that the by-law No.
44, altering school seetion No. 7 will tahe etlect according to
statute on the 25th day of December neat.

From this decision the defendants appealed.

G. Duggun, for the uppeal.  Read, contra.

Rosixsox, C.J., delivered the judgment of the court,

Referring to the judament of this court in a case of the town-
ship of Moore v. MeRae, (12 U.C. 1. 525) we need only say in
this case, that we do not think that the taking awuy a part of
the old school seetion No. 7, in order to constitute such part a
new school section, had the effect of giving to what remained
of Nu. 7 the chamacter of a new section, and that there was
therefore no propriety in treating it as a new section in conse-
quence ol the change,  That ut least was the opinion expressed
by this court in the case referred to, though one can see that
there may be inconvenienee in tuking that view of it, for a part
or all of the existing trustees may be resideut in that pant of
the section which has been taken away.  However, there was
an unfortunate irregularity in this case, the resolution (if that
alone would have sufliced 1o make the alteration) not specify-
ing with any distinctness what was thereafter to form section
No. 7, and what 10 form section 11.

The authorities upou the spot, both no doubt wishing to do
what was right, differed in their view of what were the legal
! consequences of such an alteration in regard to the necessit,
1 for a new clection of trustees for the part of the section wluch
retained its old name; and in cousequence, it seems, of the
diflerence, two elections were holden, and two sets of trustees
chosers.  Then the Lecal Superintendent was appealed to for

1850, it is made the duty of local superintendents of schools | his decision, or rather he was appealed to after the first election
stt0 decide upon any question of diflerence which may arise ' of school trustees had taken plice at the ordivary annual day
between intercsted patttes vnder the operation of this'or any  of incetne tor that puipose, tieating wiiat weesaned ol school
g’eccding Act, and which may be submitted 10 him, and by section 7as an ofd sectivn, and he deteimined that that was
e 14th section of Sufsplememary School Act of 1853 it is illegal, and that 1t was necessary there should be a day speci-
piovided that each local superintendent of schools shall have jally ap&ointcd for an election of trustees in the residuary school
authority, within tweaty.days after any meeting for the election j section No. 7, as if it were a newly created section. i
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to his decision, such an election took place, and new trustees
were elected—unmely, the present defenduwts.  Thus there
were two boards of trustees; but there was so fur an acquies-
cence in the course recommended by the superittendent, that
the first elected trustees abstained from acting for the year, and
lett it to the new trustees to appoint teachers, raise rates, &c.

They, in the cnurse of what they tovk to be their duty, de-
manded from the plaintiff’ Gill the small rate which has given
tise to this lawsuit, and he paid it under protest, disputing the
legality of the election of the new trustees, He has brouzht
this action in the Division Court to get back the money.  The
learned judge of the Division Court went very carefully mto
the consideration of the question, and has stated his views dis-
tinctly, concluding that the new trustees were not then legally
elected trustees, und therefore could not legally impose uny
rate.  But, independently of the question whether the Local
Superintendent’s decision upon the point can be thus inciden-
tally overruled in an action, the leamed judge left out of view
that the trustees who imposed and received hnis rate were the
trustees de ficto, and that, until they are removed, the acts
which they do in the ordinary current business of trustees must
of necessity be upheld, or everything would fall into confusion.

We are of opinion that the judgment given below must be
reversed, and judgment given for the defendant.

Appeal confirmed.

Recina v. Tue Musiciran Couvscit oF PERTH,

(fouster Term, 19 Vie.)
{Reporied by C. Rohinson, Es., Barrister-at-Law.)
of Aighway by raising it along ydaint e lud-Ra'g:Jl 10 compensa-

ion—12 Vie,, cip. 81, sec. 193; 16 Vie,, eap. 131, sec. 33.

Owners of land upon u highway bave no claim to compensation for anything
doue by sinucipml corporations= i the propet exercise o theif powers, within
the line of the road as originully [aid out,

The applicant owned tnid, wath dwelling housesand a foundry thereon. fronting
upoi a public highway.  ‘The inunicipal couticil pussed a by-law for muking,
grading, wnd grunvclling ths rond, wind the etfert of the work was 1o muse e
road along the upphicsut’s land from five to twelve feet,

Held. that lie wax not entitled to an arbitration under 12 Vie., eap. 81, sec. 103,
as amended by 16 Vie,, cap. 181, see, 33, to detennine the amount of damnge
to be puid to Litg, the injuries siot being such as could give him any right to

tion,
cutnpeisatiol (14 Q. B. R. 156.)

In this matter a writ of mandamus nist issued, of which the
following is a copy :—

« Victoria by the grace of God of the United Kingdom of
Great Britain and Ireland, Queen, defender of the Fuith,

«‘To Thummas Boy Guest, Esquire, warden of and for our
county of Perth, greeting: Whereas, we have been given to
understand in our court before us, that on the 7th duy of June,
1853, a cettain by-law was passed by the Municipal Council
of the said county of Perth, for the purpose, amongst other
things, of authorizing the making, grading, gravelling and
changing of certain rvads within the said county, and that after
the passing of the said by-law, to wit,ou the 29th day of June,
and 15th day of August, 1855, respectively, one Thomas Smith,
of the village of Mitchell, in the said county, the owner of cer-
tain_property said to be injuriously affected by the making,
grading, gravelling and changing of the said roads, having
named au whitrator on his own behalf, did give notice thereof
in writing to ta2 clerk of said manicipad council, and did request
and demand of you, the said Thomas Boy Guest, as such war-
den as aloresaid. to name an arbitrator un behalf ot the said
muicipal counct!, according to the provisions of the statute in
that behalf'; vet you, the sard Fiomas Boy Gaest, well know-
ing the premises, but not regarding your duty in this behalf,
did thea and there absolutely neglect and reluse, and have
ever since absolately negiected and refused, to name aun arbi-
trator on behait of the said Municipa! Coancil, to the great
damage and grievance of the said Tnomas Smith, and to the
manifest injury of his estate, as we have been informed from
his complaint made to us; whereupon he hath humbly be-
sougltt ve tnat & fit ard speady remredy may be applied in this

Inmmt‘

respect 5 and we, being willing thut due and speedy justice
should be done in this behalf, as it is reasonable, do conunand
you, the siaid Thomus Boy Guest, so being such warden us
aforesaid, fiemly enjoining you that immediately afier the
receipt of this our wat, you do name an arbitrator on behalf of
the sitid Municipal Council of thy swd county of Perth, and
give notice thereof to the said Thomas Smath, to which said
arbitrator, tozether with the arbitrator named by the said Tho-
mas Smiith and « third arbitrator to be appointed by the said
two arbitrators, it wnay be referred to determine upon and award
the amount of damaee, if any, to be paid to the said Thomas
Smith, bf. reason of the making, wrading, gravelling and chang-
ing the Huron read from the Wilinot line_to Carron Brook, in
the said county of Perth, or by reason of the making, grading,
gravelling and changing the new Mitchell road, and the old
Rlitchell toad, in the said county, according to the directions of
the statute in such case made and provided, or that you do
show us cause to the contrary thereof, lest on your defauit the
same complaint should be repeated to uss and how you shall
have executed thix writ, make appear to us at Toronto, on the
first day of Hilary Ternt next, then returning to us this our said
writ,

« Witness the Honourable Sir John Beverly Rebinson, Baro-
net, Chief Justice, at Toronto, this 1st day of December, 1n the
nineteeuth yeur of our reign.

« By rule of court.

By the court.
« Cias. C. Snarr.®

The Reeve made a special return; and, by consent of the
rtivs, the fucts were stated in the form of a special case, as
ollows :—

«Thomas Smith, at whose instance the writ was obtained,
is the owner of certain lunds with dwelling houses and foundry
thercon, situate in the village of Mitchell, in the county of
Perth, and fronting upon the Huron road and the new and ‘old
Mitchell road in the said connty, the said roads being public
highways. The Municipal Council of the said county, on the
7th of June, 1853, passed € by-law (of which a copy is filed
on the application made for a mandamus, and \\‘hic}l is to be
referred 10 as a part of this case) for the purpose, among other
things, of making, gradivg, and gr’a\'cl,iug the Huron rvad
from the Wilmot line to Carron Brook, in the said county, and
for making, grading, and gravelling the new Mitchell road in
the said county, aml for making, grading, and gravelling the
old Mitchell rvad in the said county.

« In consequence of work done under this by-law, the said
roads in front of smd Smith’s property were heightened more or
less alony his frontage, causing an embankment varying from
five to twelve feet, whereby he is deprived of such convenient
access 1o his land as before, und has been put to expense, and
as lie alleges the value of his property 1s much decreased.

«The question is, whether he is entitled to un arbitration
under the 12 Vic., cap. 81, sec. 195, or any other statute, for
the purpose of determining the amount of damage, if any, to
be paid 10 him.

<« If, under the circumstances, the court should be of opinion
that the injuries alove mentioned, or any of them, entitle the
owner or occupier of the said property to such arbitration, a
peremptory mandamus is to issue.

«Jf the court should beof a contrary opinion, the rule for
quashing the retarn is to be discharged.?

C. Rubinson, for the applicant, cited—Sutton v, Clarke, 6
Tauut, 293 the Governor, &e., of Cast Plate Manafacturers v,
Meredith, 4 1% R. 79135 Boulton v. Crowth:r, 2B, & C. 703;
Doswell v. linpaey, 1 8. & C. 1635 Leader v. Moxon, 2W. Bl
9215 Croft v, ‘The Town Counncil of Peterborouglt, 5 C.P. 141 ;
Seoit v. Mayor of Manchester, 37 L. T. Rep. 83,

D. B. R:ad, contra,

The statutes teferred to ave noticed in the judgment.

Rostsson, C.J., delivered the judgment of the court.
The single question for us to detennine upon this special case

im, wiretiver tive statute 16 Vic., cap, 18], sec. 39, entitles the
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applicant, Thomas Smith, to compensation for the injury which [ has

been done.  There are numerous instances throughout the

he states himself to have recewved. Tt appears that the inury | contitry, where pisties commg to occupy theie lauds at an carly
1s nut oceasioned by auy altetation. made in the tine of the | day, huve built elose to the front of theie lot, along the slope of

street or road as orianally Tid out by public authority, but 15
merely the consequence of the corporation having made aml
shaped (and as we mast suppose properly) the prblic allow-
ance for road which existed at 1° 2 time the plainths lot was
Taid ont.

We do not think that the «tatute was intended to apply, or
does in terms apply to any suel cases but only to cases where
the oranal allowance for road has been eleonged 5 that s,
altered or diverted f1om its course 5 whereby it is taken for the
first thne throngh the prevate property of an udividial, or is
otherwise injurious to him, as it may be, even where it does
not encroach upon his land.

We think the provision referred 10, forming, as it now does,
part of the 12 Vie. cap. 81, is to be looked on ity one of 2 series
of eluuses mtended to proteet private proprictors against inju-
rious consequences from alteratons wmade by the munieipal
council in the line of any road. It might be reasonubly assumed
that such changes in the road could not have been forescen,
when the property was built upon, or till possession of the land,
and that the consequences of the chitnzge might espose them to
injuries which they could not by any 1easonable caution have
guardedxl.;iainst. And 1t is not just that the benefit to the public
of giving them a shorter or a better toad than that which had
been provided for them, should be conferred at the expense of
individuals.

There are some cascs, perhaps, where, without making any
change in the line of the rowd, the nethod taken of hmproving
it, either by raising or sinking it, according to circumstinces,
may prove so injurious 1o the owner ot adjonmng land as to
make it appear reasonable that he should be compensated, and
and the present may be one of thuse cases,

But we have no diseretion 1o distinguish between cases all
depending on the sime privciples in vegard to the tight,. Asa
?cncml rule, it does not seem that the claim to compensation
or the consequences of improvement made i the proper origi-
nal line of the highway cau be recoguized 13 just and reuson-
able, because the proprictor of land taking possession of his lot,
which has a street ranning past it, is calfed vpon 10 consider
that for the sake of the public the street will in progress of time
be made as level and dry as it may be, cither by raising the
ground where it is low, or by reducing hills which are incon-
veniently steep; and having due regard to the make of the
ground in ats natural state, he has an opportunity of foreseein:
such alterations in the level of the street as a regurd to public
inconvenience will lead to, and he should be governed by that
in placing his buildings so as to suit such probable alterations.

In some cases it may be that from the nature of the ground
the proprictor could not so place his building as 1o escapo in-
conventence from a change made in the level in the road, and
in those cases the clain to compensation would be more rea-
sonable. We say nothing of any fair ground of complaint that
may arise from any abuse of the power given by law. Such
abuse is not shown to exist in this case, and it would point to
another remedy ; but what we determine is, that anything done
within the proper line of the read as orimnally laid out, for
making the use of it more convenient to the public, is not a
sichanging® of the road, such as was intended to give to the

adjacent gri\[ate proprietor a claim to compensation under the
statute 12 Vic., cap. 81, as it is uow to be read, or was origi~

nally frawed.

We do not think the legislature meant the clause referred to
to be 8o applied, nor that the words they have used fairly import
it. If they did mean it, and we are in error in our interpreta~
tion of the clause, it will be necessary for them to make the
intention more plain. But we appreliend it has not hitherto
been considered, that as a general rule there is any claim to
compensation, either by arbitration or by action, where the line
of road has not been altered, and where no unnecessary injury

abill. They had no rught a such cases to as<ume that the
public would never make an inprovement - the hitl by dig-
seinize 3t down, and it wanld be obyvions that it ever they should
du o the buildings whieh they had placed close to the 10ad
must be et in an meonvenient stustion,

‘The Ingislature could hardly wmean to make compensation to
all sueh proprietors, atd we cannat diseriminate between them
according to the cienm tmees of each case.  No such cuse,
n oue apiston, 13 provided tor by the etatute.

Judgment for detendants,

McMenray v Mousno.
(Laster ‘Tetuy, 19 Vic.)
(Keporinl by C, Rohnsm, Esy, Barrulr-at-Law.)
County Coxrt—Jurisliction of, 10h.re sum ralucel by payment—~Eculence of
actount stutrd.

Appen) from 8 Connty Conrt, ‘The dedsution contanied three eonnts, claime
gt eueh £50. bt the damuges weee lanl only wt £50. sl the jasticulars
were for accomn rendeccd £39 134, luas by cusdt £22 104.—£33 bs. At the
tral the platntl relied on the cont on aceount stwed, in prool” off which he
produced a drift by hineelfon defendant for £56 16+, L., *beng the talmice
s fudl od your neconit ;2 and proved that whea presentoel defeidant acknow.
ledged the mnount to be correet, but refitacd o secept ot u< lie wus atewid he
would be sued. A ventict huving been found fur $38 3+, 3d..

Held, thint the clainm wae within the gurialiction of the Co. Court; and Sembls,
thut the evidener of an account stated was suficient,
N4Q.B. N 18,3

Assunrsit.—Ist count—L£50, for moods sold and delivered 5
QA count—£50 for interest ; 3nd comnt—£50 on account stated ;
claiming £50.

Pleas.  First—Non-assumpsit,

Sscond--Payment in full before action brought ; on which
issue was joined.

The particulars of demand were :—

4 May 8th, 1855,
To amount of account rendered......... £55 15 0
Bycash. ioiiiiiiiiiiiiiiiiiiiian, 22100 0

# Intereat,” £33 5 0

| At the triul the evidence given for the plaintifl was as fol-
ows :—

George E. Jones, sworn—Knows the defendant, presented
himn with the draft now produced.  He acknowledged the
amount therein stated to be coming to the plamntiit.  He said
he would not accept it, though it was correct; b was afraid
witness would sue him if he did so. The following is a copy
of the drait produced s—

¢ Mg, C. J. Musno,

Sir,—You will please pay to Mr. G. E. Janes, ot bearer,
fifty-five pounds fitteen shillngs and one penny, being the
balance in lull of your account, and oblige

Your obedient servant,
£55 15s. 1d. cy. (Signed) Tuos. McMurrtry.*

A rule Nisi was obtained 1o set aside the verdict and enter &
nonsuit, on the grounds that the amount claimed exceeded the
jurisdiction of the County Court, and that no sufficicnt evidence
was given of an account stated ; and upon hearing the patrties,
this nlﬂe] was made absolute to enter.a nonsuit. The plaintift
appealed.

pf D. Armour, for the appeal, cited Jordan v. Marr, 4U. C.
R. 5%4; Kimptou v. Willey, 19 L.J. (C.P.) 269.
Read, contra.

Roginson, C.J.—In the first place, did the plaintiff prove an
account stated by Mr. Jones® evidence? That may be doubted.
It was a conversation with a third party, not an agreement of
the plaintiil’s, or with any view to settling a balance between
them. It was evidence of an admission of a debt to that
amount, such as would enable the plaintiff to recover on & count
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anited to the nature of the demand, but Tdoabt whet'ier it proved :

an account stated.  InBates v, Townley (2 Ex. 152) this point

was carefully considered, mid it was Jaid down that the account !

must be understood to be stated belween the partics, and that
it must be shown to be stated with the defendant or his agent.
Parke, Buron, says, 1t is settled that there cannot be an ac-
count stated by a defendint, except with the plaintith or his
awent, and he cited Breekon v. Smith (1 A. & E. 488); and!
Platt, Baron, said, ¢ Anacconnt stated isasettlement of account,
in which both parttes or their agents agree upon the mmount
due from the one tv the other.”?

fn se - pooks 3 is stated that the admission, to be evi-
dence of an account steted, must be made to the plaintié «or
a person sent by him.” That I take to mean a person sent by
the plaintift to obtain a settlement of accounts.  There is,
however, a peculiarity in the case before us, for the plaintift i
the draft given to Jones requests the defendant to pay £55 15s.
1., «being the balunce in full of your account,”—so that
here we have the plaintifl assenting on his part to that sum as
the balance, and perhaps we may look upon Jones as a person
sent by the plaintitt_to obtain ai assen to the balance stated,
and also payment of it upon that draft. T consider the point ~o
far doubtful, that if an appeal were before us on that point
alone, against the legality of the verdict given for the plaintith,
I should have been unwilling to disturb it.

The learned judze of the County Court has nonsuited the
plaintifl on another point, which it is necessary for us to deter-
mine; namely, that the Court had no jurisdiction i the case,
for that the amount of the plaintifi’s claim esceeded £50, and
was not_proved by the signature of the defendant. On that
ground I think there was an error committed, for I apprebend
that the commmon course has been to allow a plaintifl to sue
in the County Court for the balance of a debt originally above
£50, but reduced by payments, not by set ofi.

In Walker v. Watson (8 Bing, 414) the court sanctioned that
course of proceeding in regard to a suit brousht in an inferior
court for 2 demand originally beyond its jun~diction, but re-
duced by payment, and there are many other cases to the same
effect.  On the whole, T think we shall pursue the best course
by reversing the judgment granting the nonsust, and allowing
the verdict to stand.

CHAMBER RUPOKTS.

Hawy v. Bowks.
Ruile %0 docs not dedar & Judge from ordering on motion sueh further particulars
as he may think fit.
[Sept. 19, 1836.}

A summons having been obtained, calling on the plaintift
to show cause why he should not furnish the defendaut with
further particulars of hus claim,

Smith now moved the summons absolute.

Eccles showed cause.  Rule 20 provides, that in case the
articulars should exceed three folios, the plaintitf should onl
required to give a statement of the nature of his demamf:
and that statement had already been given along with the
declaration.

Smith, in reply—The only statement furnished is, that the
defendant sues for £7000 on a running account, estending
over a period of several years, giving the date of its cum-
mencement. This is not a sufficient compliance with rule220;
but even if it were, there is nothing either in the act or the
rules to preveat the Judge, in the exercise of his discretion,
ordering further particulars, if necessary.

Ricuanps, J.—Without deciding whether the particulars
furnished are sufficient under the rule or not, I will grant the
order for further particulars. I am of opinion that there is
nothing in the rule to limit aJudge making any order he ma
think fit, as before ; as to the furnishing of particulars, I thin

- e

the wode of procesding poiuted out in the rule, where the
particulars excevd thred tolios, was chiefly designed to affect
the question of costs.

Summons made absolute.

Rossw: v. Dotsox,
Plea of “nom-assum)sit? g0 a g.ramissary note strick out wunder the 1012t section
of the C, L. P. Act.
[Sept. 19, 1858.1

MeDonald moved a summons absolute to strike out a plea
of non-ussumpsit to an action on a promissory note,

For the delendunt, it was contended, that the plea was good
under the 140th section of the C. L. P, Act. which referred to
the forms contained in scheduls B, as «sufficient.’” No, 33°
of those forms was non-ussumpsit (¢¢that he did not promise
as alleged”) as a fit plea in actione on contracts, To it was
added, in a parenthetical note, the following words: «This
plea is applicable to other declarations on simple contracts
not on bills or notes, such as those numbered 1610 19, It
would be objectinnable to use ¢did not warrant,? ¢did not
auree,’ or any other appropriate denial.?? The first sentence
was punctuated ns nbove, with a comma only after the word
“mnoles,” and it ought therefore to be construed as affecting
bills and notes, such as those numbered 16 to 19  But on
looking to forms 16 to 19, they were found not to reier to bills
or notes at all, but to breach of ngreement to marry, breach
of warranty, &c. The mention of the words «bills and notes®
must be therefore construed as a mistake, or else as not refer-
able to hills of exchanoe or promissory notes. Non-assumpsit
was accordinglr pleadable to actions” upon them, as simple
contracts. At all events, even if it were not, the proper course
would be to sigu judgzment upon it, treating it as a nullity,
and not to move to strike it out.  (Kelly v Delaboys, 3rd Jur.
11723 Fraser v. Newton, 3rd Dowl. 773, cited in Cameron’s
rules, note, puge 55.)

McDonald, in reply:—The words appended to form 33
planly re-enact the old practice, which laid down that non-
assunmpsit was pleadable in actionz on bills or notes. The
words <« not on bills or notes®® must be taken parenthetically 3
and what followed, namely, ¢such as those numbered 16 to
19,”? was referable to what went before the parenthesis. The
meaning of the sentence would then be, that the plea was
pJe:uJabTe to such actions as those referred to in forms 16 to
19, but not to actions an bills or notes. The plea should there-
fore be struck cut—such was the proper course under the
101st section.

Ricuaros, 1., ordered the plea to be struck out; and the
summons was made absolute accordingly.

Stacer v. Dorson,
The C, L. P. Act applies 10 action of dower,
[Sept. 22,93, 1856.)
Declaration in dower. Defendant pleads three pleas with-
out leave of Court

J. Paterson moved summons absolute to strike out pleas,
or be allowed to sign judgment, on the ground that leave so
to plead should have been obtained under the Common Law
Procedure Act. Independently of that the third plea was bad
as setting forth assignment of dower, which was impossible,

C. Patterson showed cause.

Burns, J.—In this case of Street v. Dolson, the pleas were
filed since the Common Law Procedure Act came into force,
There are three pleas:—1. Ne unques seizin que dower ; 2,
Ne unques accouple ; 3, That after the demandant’s right
accrued, and before the commencement of the suit, she con-

. ® This and the ensuing numbers wmentioned i this case refer to the figures
immediately preceding the words of the form ty which the}’ are attached, and
ot to figures i the margwy, which d g portions of the
English Act,

cor
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veyed and assizned her dower to a certain person unknown,
‘The demandants obtained a summons on the 16th September
to set usido those pleas as being irregularly pleaded, without
leavo of & Judge 1o plead double. “T'his is opposed on the
ground that the Common Law Procedure Act does not apply
to dower actions. [ think the Act does govern actious of
dower, as well as other activns, in all such eaxes as its difs
forent provisions can be made to apply. With gespeet to
obtaining speedy execution after a trial, the 182ud seetion,
by using the terins ¢ demandant®® and ¢ tenant,’? shows that
this provision will apply to actions of dower. The 13 & M
Vic., cap. 58, abolished the writ in the action of dower, and
substituted a Jeclaration and notice in place of the writ. The
provisions ot the Common Law Procedure Act, with respect
to the record, the manner ol regulating addresses to the jury,
how witinesses may be diseredited, and all other wmatters to
judgent in the action must gurely apply to an action of
dower as to any other action.  Isee no seusible renson why
the 130th section should not apply to duwer cases, ur why
the tenant should have the privilege of pleading as many
pleas as he pleases, where other detendants are compelied to
ask permis<ion to o so. Perliaps tho demandamt wigl,
under the 135th section, have in this instance signed judg-
ment and compelled the tenant to apply on an atlidavit of
merits.  She has, however, applied for leave to sign judg-
ment,or to compe! the tenant to elect one ont of the three pleas,
or 1o strike out the third plea. If the tenant asked to be
ulloweid to plead the first two pleas together, that would have
been granted ; and therefore 1 shall make an order to strike
out the third plea, and order tho tenant to pay the costs of
the application.

Davis v. Carrutitins,
Plaintiff allowed to amend wrregulanity in a terda of summons on ecnditton of
reoservice,
[Sept, 22. 93,1856 )

In this case n summons had oeen obtained to set aside the
scrvice of a writ of summons, on the groand that the copy
contained no endorsement of the plaintift*s claim, nor of the
attorney’s name who issued it.  On the motion to make the
summons absolute, plnintiff applied to be allowed to amend,
which Burns, J., granted, but on terms of re-service of the
defendant.

GamsrLe v. Wmre,

Amendment of Writ of Ca. Sa. ernted on paynent of cos:, withous satting aside
arrest of defendans wnder at,
[Sept. 23, 25,1556.]

Carroll moved summons absolute to set aside a writ of
Ca. Sa. on the ground that it did not contain the necessary
endorsement of the name of plaintiii®s attoruey, und also to
set aside the arrest of defendaut,

McMichael asked for leave to amend under 37th section
without setting aside the arrest.

Bunas, J., granted McMickael’s application on payment of
costs. The summons is in the alternative to set asale tik
writ, or that it should be amended by the plaintiff on payment
of costs. The 37th section does not apply to & cuse of this
kind, but the 291st scetion will embrace what is asked for.

Wanres v. Musrow.
4 summons only will be grantud on the first appleation wnder the 23504 sechion of
the C. L. P, .lct.
Sept. 21, 25,1856,)
Iu this case an application was made for an injunetion
against the defendunt under the 285th see. of the C.L.P. Act.

. Bunss, J.—I thought at first, lrom the wording of the sec-
tion, that I ought to grant an injunction at ouce, on the e

porte apggoatiu: of the plaintif. But I find that the Enghieh

practice is to grant a smnmous—Gething v. Symans, 15 C. B,
362, A sununous s ally theretore, that 1 can grant,

P

Gorpuencn v, Leesox,
8 Not guilty® asul yustification cannot be jieuded togzeches.
[Sept. 25, 1834.9

Declaration in trespass for assault,

Defendant having obtamed a summons to plead scveral
matters, now nivves 1t absolute.  Pleas are, *not guilty,”?
s aon assault demezne,” and justification, that the trespass
was comnitted in defence of defendant’s possession.

Blering, contra.—¢ Not guilty”* and justilication in defenco
of possession are inconststent pleas, aud not pleadable toe
goether.  Boker v. Westhrooke, nd Strange, 919,

Berys, 1, ruled that the defeudant should elect to plead

edher o the othier two pleas, ulong with son assaull denesne;
but it was inconsistent 1o deny the trespiss, aad at the samo
time o justify it: both could, therefore, not be pleaded.
_ [Blerins sabsequently made an aflidavat that interlocutory
judgment sl been signed in thes case betore the sutmimons
was served, and on ths ground the xumenons to plead double
was altogether discharged with costs.)

CameroN v. Brastronp Gas Costrany,

Section 193 O, L. I'. .1et does nat apply to Corporations,
{Sept, 25, 1888.)
Tn this case a summous had been taken out under the 193rd
seetion of the C.L.P, Act to examine the President, Secretary
or Treasurer of the Comnpuny, as to the debts due to them.
Burns moved the sumunons absolute.

Bunss, J.—~In this case @ summons was taken out under
the 193rd section of the Common Law Procedure Act. No
causc has been shown.  The sommons is that upon the third
day after service of it upon the President, Seeretary or Trea-
surer of the Company, that the Compauy do show cause why
the Presudent or deceretury or the ‘U'reasurer sliould not attend
aud be examined ried rove as to the debts of the debtors duo
and owing to the defendants.  Alhough no eause is shown
against this summons, yet there are two questions iuvolved
necessary to be determined, before any order I could make, bo
consudered as Jegal and binding upon tue parties desired to
be examined ¢ the first is, whoether the 193rd section of the
Act applies to corporations. I have no doubt that the 191th
section, and the subsequent sections, will comprehend corpo-
ration debtors, so thutl judgmeut ereditors of corporations can
attach the debts due to such debtors § yet it is difficult to sav
how the provisions of the 193rd scction, for the purpose of
discovery as to these debts, can be carried out. It is the
judzment debtor that is to be examined, and to be examined
orally, and that examination to be conducted in the sume
manuer as in the case of an oral examination of an opposite
party.  In the 176th section the examiuation of parties is
provided for, amd bodies corporate, as fur as examinastion of
the odicers s concerned, 5 mentioned. Tlhie 1931d section
says, that the examation should be conducted in the samo
wanner as in an orad exarmuation of an olumallc party. Tlus
appears to me to reter to the mode ponted out e the 170th
seetion, which still refers to the exawination of a party. It
is uufortunate if the Legislature intended that the otlicers of
the corporation might e exaunined in respect of debts due the
vorputation, thitt sume such eapiuit words as contimuad inthe
170th section had not been introduced, | doubt wiether the
1931d section can be held 1o extend to corporations.  Seconde
Iy : ‘The forar of this sumsuons, luwever, woahl prevent aay
owder bewy made upon it; tie jadgment deblor could of
course tell, upon bemng examinel, who were indebted to him,
and these would be no dutliculty in making the required order
upon him and enforoing obedionce toit. Houre it is aeked
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that \he President, or Secretary, or Treasurer shall be exam-
ined.  Not one of those officers is called upon by this sum-
muns 10 answer why he should not be examined ; but it is
the Company that is called upon to anawer why thay should
not,  Suppose an order were now made that one of the officers
named, or that all these who are named should be examined,
wo must be satisfied how this order is to Le enforced, before
we cant say the section applies. I know aof uo way to enforee
the order agaiust the corporation, and I do not see any way
clear to enfurco any obedience against the officers to an order
that might be made withont calfing upon the pessons filling
those situations in the corporations, to answer why they
should not be examined. On the whole I shall decline to
make any order.

Summons discharged accordingly.

Basnow v. Capreor.

Betreern July1st and Auzust 2ast, 1856, arrest on bailable writ and procerdings
thoveom were valid under 2Gro, 4 Viicap. 1. 3¢, 8, 8 W. IV, cap, 3,5¢¢. 1 § 2, and
b Vie., cap, 8, and wot under § Vie., cap, 48, sec. 44, which was only 1n force wrtid
the vud of the Seasicn (July1st); nor wunder C.L.P. Act. sehick did wof come into
aperation till August d1st,

The affiduvit on which such writ is sued out does 10t atate that the writ was
not required from wny vexatious ot walicious molive whatsever of defendant
towards plaintitl.  2eld, his is only an irgegularity waived by the defeidant
on putting in special bail; but withuut peejudice 10 any fulure remedy against

the plaintif
{Sept. 26, 1556.]

In this case a sunmons had been obtained to set aside the

Eroceedings upon @ bailuble writ under which the defendant

ad been arrested, and put in special bail. The writ had
been issued on the 12th of Augnst, and

J. B. Reid now moved the summons absolute,and sought to
eet the writ aside on the ground that there was na Luw autharis-
ingsuch unssue in force from the 1st of July, the dity on which
the last Parhiamentary Sess<ion ended, and the 2)stof Angust,
when the Common Law Procedure Act came inta force—
There was also an objection to the writ on the ground that the
affidavit vpon which it was sued ont did not state that the
plaintifl'did not act from any vexatious or malicious motive
whatever.

McMichael showed cause, on the ground recapitulated in
the judgment.

Burxs, J.—In this case 2 bailable writ was issued on the
12th of Ausust, 18356, to hold the defendant to bail in £783 4s.
On the same day the defendant was arrested and gave bail to
the Sheritl, and on the following day special bail was put in,
and subsequently the plaintifi, on the 17th day of August,
delivered a declaration and notice 1o plead with particulars
of demand. On tite 19ih September the defendants obtained
a Judge’s summons to set aside the arrest, o the ground that
there was no law in force authorising the issuing of bailable
process between the 1st of July 1856 aud the 21st of August,
the day on which the Common Law Procedure Act camne into
wperation, as if the defendant could be arrested during that
time; yet the arrest was illegal, because there was no affi-
davit such as would be required in law, upon which 1o found
the writ.  The question raised by this application is a very
singular one, and it is a proof that sometines legislation is
vather hasty, and without a due regard 10 the existing state of
things. ‘The Common Law Procedure Act was passed on the
192l of June o come into operation on the 2Ist of Avgast.
The law of urrest hud Jong existed in the Provinee, bt the
amounis for which arrests were allowed, aud which should
be set forth ju the afiidavit to hold to baily huve been ruised
from time o time by different wcts of the Legisluwze. The
lust of these was the ddth section of S Vic,, cap. 45, wluch
was cantinued in foree by 1S Vie. cap. 85 to the 1stof January
1836, and from thence 10 the end of the next ensuing Session
of Parliatsent, aud a0 longer,  The Jast session of Patliament
endod on tho 1st July 1856, and cap. 85 passed on the first of

July continues 8th Vic., cap. 48, except the 44th scction. So
far thetefore as this last act affects the question, the 44th sec.
wias allowed to expire on the 1st of July 1856, and if there be
uothing else affecting the question we should have to fall
back upon whatever the law wus anterior to 8 Vie., cap. 48.
The Common Law Procedure Act m the 318th section enacts,
that: from and after tlie time when this Act shall commnence
and take eflect, the 44th seetion of 8th Vie, cap. 48 shall be
repeused, except so far as the same may be necessary for sup~
»ortinng, continuing and upholding any writs that shall have

een issued, or proceedings that shall have been had or taken
before the commencement of this Act. It is evident the Leg-
islature must have contemplated the continving act, and the
C.L. P. Act should act contemporancously; but there is a
hiatus of time between the doing so as respects the 44th see-
tion, and had that section been continued along with the other
provisions of the Act, then all would have been harmonious.
The question is whether by force of the concluding words of
the 318th section, it can be held that the 441h sec. of 8th Vic.,
cap. 48, can be resoned to for the purpose of upholding the
arrest upon & writ sued out before the 2lIst of August. [am
of opinion that it cannot. The Act continuing that section
declared it shiould be in force no longer than the end of the
Session of Parliament next after the Ist of January 1856.—
Now it would require a pretty strong inference to be drawn
that the section was continued, which in its operation might
operate to deprive a person of his personal liberty. I have
no doubt the Legislature supposed the section would remain
in force until the commencement of the other Act; but it
does not appear to me it can be held to have any force by
reason of the words of the 318th section; for they only con-
template Jooking back at the state of things existing on the
21st of Auunst for the purpose of upholding the wnt.” If this
application had been made belore the 21st of August, [ do not
see how it is possible 1o say the 21th section of 8th Vic., cap.
48, wasthen in force.  Then putting this out of the case, we
must full back upon the 2Geo. 1V, cap. 1, sec. §, and 5Wm.
IV., cap. 3, secs. 1 &2, made perpetval by 5 Vie., cap. 6,
The writ bailable for arresting the defendant is therefare
under these Acts anthorised, but the question is whether the
affidavit to hold to bail warranted the writ.  The 8th section
of 2 Geo. 1V enacts that it shall not be Jawful 10 proceed to
arrest the Lody of the defendant unless an affidavit be first
made; in which, in addition to stating the cause of action,
and the amount due, the parly making it must state, he is
apprehensive that the defendant will leave this Province
(then Upper Canada) without satisfying the debs, and that
the party does not sue out process for any rexatious or mali-
cious motive whatever. The affidavit 1 the present case
contains all that is requisite to warrant the writ, except that
of stating that the writ was not sued out from auy vexatious
ot malicious motive whatever.  The defendant put in special
kail without questioning the regularity of the writ. The case
then is reduced to the consideration, whether the want of
this allegativn is only an irregularity, or whether it is such a
defect as 1o render the arrest alogether void. It appears to
me it is only an irregularity. There is an affidavit swearing
1oa delt due, and that defendant 1s about immediately to
leave Upper Canada, with intent and design 1o deprive the
plaintift of the said debt. I think it was competent for the
defendant to waive a provision made in his favour, in which
light 1look at the words sequired to be inserted in the afli~
davit. Itistrue that they nuglit be supposed to impose some
oblizration on the plaintiff or paty same out the writy but I
do rot sec that the defewdunt by his omission of then, is de-
orived of any legal rights he may have against the plaintiff,
either for when arresting when no debt was due, or because
there was no reason lor apprehending that the defendant
would leave the Province. | am thercfore of opinion that
the defendant has waived the irrepularity of the arrest by
having put in special bail to the action.

Summons discharged, but without costs.
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Da Costa v. Tite Gonrnox Esrats.

Notice to admit documents at tnal=Nee Practice,
[Sept. 22, 1856.]

In this case a summons had been obtained ealliny on the
defendants to admit decuments under the 163th seetion, fol-
lowing the old practice.

Burns now move 1 that the summons be made absolute.

For the defendants it was urered that the sammons shonkl
Dbe set aside with costs.  Rules 2% and 30 presenbed the wode
and form in whach parties shonld be called on to admit. It
should be by notice 10 the party ealled on, or his atturney, and
in case of refusal, the Judie at Nisi Prius, and not the Judge
in Chambers, was the proper puerson to decide on the matter
of costs; and the object of the Common Law Procedure Act
v;'as to do away with sammonses 1o admit, and orders upon
them.

Berys, J., ordered the summons to be discharsed with
costs, on the ground that the new practice, as contended for
the defendant, is the proper construction of the Common Law
Procedure Act.

AlorratT v. F1Tz01880N.

Tezation cf Costs on rirtering Judgmont in the Superior Caurtt, on & confession in
acose marked - inferior jurisdiction,?
[Sept. 28, 18%.)

This was an application to procure the decision of the Judge
on a point relative to the taxation of costs. On now entering
judgment on a confession obtained in April last, the officer
of the Queen's lench was of opinion that he had no power to
grant any costs. ‘The 155th rule under the Cormmnon Law
Procedure Act provided, that in cases of. the proper compe-
tence of the County Court in which final judzment shall be
obtained without a trial, and in which the papers shall not be
marked “inferior jurisdiction,” no more than County Court
costs shall be taxed without special order of the Court or 2
Judge. In this case the papers were marked « inferior juris-
dction,” and the officers thought he had no power to grant
any costs. According to the old practice the party entering
judgment would be eatitled to County Court costs.

Burnxs, J., decided that in such cases County Court costs
should be taxed.

Horsxax v. Honsmay.

Interrogateries for the discavery of the naturc of the defendant's tisle, wader 156tk
Sec. allowced upon sumions 20 show camse, -
(See. 27,29, 1856.]

In this case, which was an action of cjectment,

M. Vankoughnet moved absolute 2 summons obtained
under the 176th section 1o file interrogatories to the defendant.
The plaintifP’s affidavit was cxactly in the form given in
Chitgy’: Archbold. A similar apphcation had been made to
Mr. Justice Hagarty, under the Evidence Act, before the
Common Law Procedure Act came inio force, who had some
difficulty in deciding it, aud referred the applicant to the full
Court ; but meanwhile the Common Law Procedure Act came
into operation, which lelt no doubt on the subject. The
object of the interrogatories was 10 obtain a discovery of the
nature of the defendant’s title, and were copied almost word
for word from those which were allowed in the case of Flit-
croft v. Fletcher, 33 L. & Eq. 505, 25 L.J. Ex. 24.

Carrall showed cause: The word “discovery” in the 176th
section only included such documents as would have been
the object of a bill of discovery in equity, under which the

neral practice was not to compel a defendant 10 disclose

is tile.—~Martin v. Henning, 10 Exch. 478, Storey Eq. Jur.,
section 14917. [Bunrxs, J.—That is all altered now by the
Law of Evidence Act, which_allows a party to be examined
orally as to all matters touching his own case.] The mode

nnder the Common Law Procedure Act, by which defendant
was compelled to disclose the uature of lhis title, was b
a statement filed along with plea, pleaded under the 224t
section,

Vankoughnet— Plea was filed in this case beflore the
Act came 1nto force.  Finlason’s note to sec. 51 of the English
C. L. P. Act, states that the plaintitf’ is entitled under it to
the discovery of the nature of defendant’s title, but not of the
evidence by which he intends to support his title.

Burys, J., granted leave as required to file the followmng
interrogatories i~

First—In what character or on what right do you claim to
be entitled to the possession of the premises jor which this
action is brought ?

Second—Do you claim to be entitled to the same under the
will of the late John Horsmau of Nissouri?

Third—Have you any right or interest in the said premises
except as aforesuid,—and 1f so, what is the nature of such
right or interest?

Ducean v. Bricur.

Upon a summons for reference under the 143rd section an order grantsd wunder Sith,
(Sept. 27,185%.)

In this case Paterson had obtained a summons for a refer-
ence to the Master of the Queen’s Bench under the 143rd
sectsion.  The action was for a bill of costs in Chancery, and
judgment had been allowed to go by default,

McMichael, for the defendant, would prefer a reference to
an arbitrator under section 84, who understood the subject of
costs in Chancery better than mght be expected of the Master
of the Queen’s Bench.

Buass, J., granted an order under the 84th section.

Moaore v. Corrox.
Affidacit unnecessary on ar apy.lication for a summons 10 plead Joulls,
Sept, 28, 1938.)

In thiscase J. B. Reid obtained a summons to plead doable
without filing any affidavit.

GiLL v, MPAULEY.

Absens dsfendane—Practice.
[Sept. 27, 1850}

The writ having been issued before the Common Law Pro-
cedure Act came into force, and served on the defendant, a
resident in Ogdensburgh, U. S., service was allawed under
the Absent Defendant’s Appearance Act, 14 and 15 Vic. cap.
10, Plaintiff now moved for an order to proceed as the Judze
might think fit, under the 35th and 36th secs. of C. L. P. Act.

Boass, J., granted an arder to proceed by sticking up the
proceedings in the Crown Office, and serving the defendant
through the post.

McCarrrx v. McCariuw.
The 2513t soction it epplicadle 10 judgw.mts envred after the C.L.P, Acter n> ine
Jorce, coen where procosdings commenced and verduct had under the old precivce.

[Sepe. 29, 18%.)
This was 2 motion upon a summons to sct aside a judgment

in ejectment, entered in the name of 2 dead defendant.
Buras showed cause.—Although the previous proceedings
had been taken under the old practice, judgment had been
entered since the Common Law ure Act came into
force. The death of the defendant in the present case had
taken place after verdict, and by the 251st section in such
case, the plaintiff was entitied to jadgment, without suggestion
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or revision, as if no such death had taken place; and he
could procecd for the recovery of costs against the legal rep-
resentatives of the deceased.

Paterson, contra—Defendant died before the Common Law
Preedure Aty and therefore judement shoult have been cn-
tered according to the oll practice, either by suggestion of the
death or by rule to enter judgment nunc pro tunc.

Bruss, J.—The summons must be discharged. Judzment
was entered after the Common Law Procedure Act came into
force, and therefore the plaintiff was right in proceeding
according to the 231st section,

Monwuis v. SuyTug,

Dractice=225tA section,
{Sept. 29, 30, 15C.}

An application was made nunder the 225th section to sub-
stitute the name of Baron de Rottenberg for thit of the defen-
dant.  The premises songht to be recovered 1n ejectnent
were hield in the name of the applicant, as otlicial deposttary
of anus.  Summons gramed.

A, Cameron now showed caunse.—De Rottenberg he'd
1erely as the tenant of Smythe, and the aet was not meant
to apply in such cases.  Even supposing De Rottenberg to
give up possescion. Sinythe could still hold on hus own right.

Contra.~An atiidavit was read which stated that Smythe
wis merely the agent of Baron de Rottenbers,

Busaxs, J., granted the following order:—

(In the Caommon Pleas.)

Upon reading the Sum-
The Hon, Jauss Monris, phiff, mons issued in this cause,

Terexce Swyur, deft. and hearing the parties, 1

da order that George Frederick de Rottenbers be substitutedd
for Terence Smythe as defendant in this cavse, and that he
be aliowed three days from this date to enter an appearance
and plead, and that all further proceedings in the meantime
be stayed against Smythe.

Tornraxce v. Gross.

Eummaons fer seeurity for costs must eitaer s2ate 2ang isese has not been jomed. or
else 233t 19¢ dfendant dol 0ot Leccsne cacnse of the jlamntifi's residence umtd
cjter issue Jourd.—3ppducation cannat b reaced on amendid affidarit.

{Sept. 25 & 26,

Carrall, for the defendant, moved absoluie a suinmons for
sccurity for costs,

Juckson showed canse, The aifidavit on which the seum-
mans bid been obtuned did vot state that issne had not been
joined, as was reguired in ondinary cases—(iL 23.)

Rurys, J.—A\ summons was obtained by the defendant for
security for costs, en the 24th of September. The atlidavit
vpon which the summons was obtuined, stetes that an appear-
ance has been entered for the defendant, but does not state in
what state the suit now is. It is objected, that the atiidavit
should show the stute of the case at the time of the application
beine made.  On the part of the defendant, the ease of Jones
v, Jones, 10 L. 1. BN 77, s relied upon to show that if the
defendant is not entitled to secarity for costs, it sliould be shown
by the plaiatifi in auswer to the application.  {t is said in
Chitty’s Archibald that the case of Jones v. Jones is very
doutaful authority. and I agree with the observation. I fin?
acase in C. & J. 07, in which Bayley, B., saysthat the defen-
dant makes the agplic:xtiou at his peril, and it pests with the
plaintifl to shaw that the application is too late.  In Swezalatti
v. Powell, 1 Marsh. 376, the Court of Common Pleas held that
it was necessary to state in what state the procendings were
on making the motion. It is required by rule to make his
application promptly and before issue joined, and if he make
the application after issue joined then he must show that he
was not aware of the place of the plaintifi’s evidence earlier.
Now, if the defendant need not in what stage the pro-
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ceedings are, it follows that the Court, in the first instance,
cannot know the ground npon which the defendant applies,
and if @ defendant should make the application upon an affi-
davit, merely stating the piace of evidence of the plaintitl to be
abroad, ;aud i the plaintitl met that aftidavit by showiuz that
issue was joined 1 this cause, the defendant would beasking to
meet that again by showing that he did not become aware of the
plaumntitl’s plice of residencetill after he had pleaded. The object
of the rule in compelling the defendant to ayp!y promptly is that
expenses need not be incurred, and if he himself takes steps,
after becoming aware of the place of plaintith’s residence, ho
then waives his right to ask for scenrity. I take it, the reason
for asking the infurmation as to the state of the proccedings
from the defendant, is that the court may know if he does comeo
promptly, cither accouding to his sight or when he first became
aware of plaintifP’s residence.  When granting the rule nisi,
or stuninos, there should be a prima ]ﬁu‘ic right to it shown
by the party applymng, and that it should appear whether he is
applying according to his right to do sv betore issue joined, or
whether it be upen the ground that he first became aware of
the plaintit’s residence. 1 shall therefore discharge the sun-
mons as heving been granted upon insutlicient grounds, costs
to be costs in the cuuse,

Jackson stated that the case of fluntley v. Bulicer, 6 D. 633,
supported his lordship’s view of the case; also, 2 Archibald’s
Practice, 1332, %th edition.

Currall subsequently asked a sninmons on an amended
afiidavit, but Buras J.. refused it on the authority of Joynes
v. Collinson, 13 M. & W. 538,

MonrrLy v. Baines.

Defenidant files scithout serving 2 defrnee, and at the same time odans @ sum-
nnns to amend declarction, sekich wng made abaoluge,  On she nt being
ancde, plnantigf signs interlenlory jedzammi. for want of pey scread, bie atter-
teerds ferees notice of trinl.—Intcriacutary jwlsitent st aside on appliratin of
d.fenlans, but without costs. a3 defendant shouid hate treated it as scaived ypon
nlice of traal servid.

{Sept. 27, 1836.)

Cracks showed canse against a summons whicli had been
obtained © ot aside an interlocutory judgment, on the ground
that it had been signed after plea filed.” The plea, although
filed, was not served,—and as the plaintift had no notice of it,
the interdocutary judgment was perieetly regular,

For the defendant: In this ease the declaration had been
amended by order of Richards, J., in Chambers, on the appli-
cation of the defendant.  Scection 139 provided that in such a
case the defendant should have two days more to plead. Inter-
Jocutory judarment, howerer, was sizned immediately, and that
was one ground why it was iregular. A plea had been filed
before the amendment, but pending the application, it was
thought not necessaey to serve iton the plamtiff.  The 13%th
section provided that if no new plea was pleaded within two
days,the plea filed should stand and be considered as pleaded
in answer 10 the anended declaration.  The plaiviitl should
nat in any case have signed judgment, but if no new plea was
pleaded, shouid have joined issve on the plea before fileds
Another reason why interlocutory judgment should be set asido
was, that notice of trial had been given after it was signed.

Burss, J.—The notice of trial was a waiver of interlocutory
judiment, therefore the defendant should have gone to trial
withaut taking any notice of it. On the other grounds, how-
every 1 will sct aside the interlocutory judgment, but without
costs.

. Daruine v. Mattzaxp.
Practice—19 and 2 Vic., cap. 91.
{Sept. 20, 1808.)
rie 10 commence ® suit
nties of York and Peel,
nd that 3 mate-
that it was neces-

Paterson obtained an order ex
in the Superior Court in the United
marked * Inferior Jutisdiction,” on the
nial witness _tesided in Lower Canada,

sary 1o oblain his testimony.
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In re Grasse v. Grassz.
o gqfidaeit necessary to chirtin & summons ta change an ailorreu,
[~ep. 25, 1856.]
In this case J. Dempeoy obtaiacd from Buerns J. a summons |
to chanze the attomey of the plaintud from J. Bolton to R, Demp-1
sey, without an afiidavit.  Rule 4. Finlaron 520, note.

Kaxg v. Kasr.
Dafence in ejectmont informal under 228tk sretion— Summons erntelio st it aside
and enser judymente—D:fendant alowed 1o amend on payment of casts,
{Nept. 20 & Oct. 3.)

Thiswasan :\p}\lic:\ﬁon 10 be aliowed ta enter finad judament
in ejectment, on the gmund that the appearance was informal
in not having filed along with it the necessary antice requred
by the 24th section.  Service of the writ had been on defen-
dant™s wife, and the application was made under R, 9

Runss, J., cranted @ summons to set asule the defence and
enter judament.

No eause conld be shown 1o the summons, but the defeadant
was allowed by Buras, J., on payment of custs, to amend his
defenec. :

Brows v. Bessicrnr.

Tpon a summons tn ame catve, an wder gtanted Jor the exal exiniinntion of dew
Jendant under the Y930 sectivar. 1eze the Paintigf had o'ire wenns of 2atisfying
his claim besites agtachent of d-kis,
[Bept. 3. Oct. 1.3

An application havine been made to Richards, J., for an
order orally to examine the defendant under the 193rd seetion,
a summons only was granted.

Jackson wow showed cause.—The summons onght 1o be
discharged, as the plaintiff was only prompted by vecatious
motives in applring for it, and conld, if he wished, satisfy his
clum without having recourse to any ol examination,
which only intended to e resorted to by the Act where other
attempts to recover «atisfiction failed. I this ease also the
defeudant had heen arrested, and the areest operated as s sut-
isfaction of thedebt. Thea the plaintifl could have proceeded
against the lands of the defendant.  The defendant bad filed
an aflidavit stating that lands were conveved 1o him, and that
he was ready to convey then to the plintift.

A. Crooks, contra.—The arrest was no satisfaction of the
delt, (sce Actof 47) and as long as the judmment was not
satisfied the plaintil was at hibenty to proceed under the 103rd
gection.  Defendant in hisaffidavit plainiy anlmats that certain
debts are coming due.  {Juckson— Mr. Justice Haganty deci-
ded that debts not due, but about to become due, coull not be
attached.] Mr. Justice Hagantys decivion applied ouly to
habilities; and the words of the 194th scetion “owing or
accruing ?? shows that debts in _futuro as well as in prasenti
are linble to anachment.  All the remcedies provided by the
Common Law Praccidure Act are concurrent if necessary, and
are iutended to facilitate the speedy recovery of debts.

Burxs, J.—In this case the summons must be made abeo-
lute. Theorder, however, isonly as to the defendant™s oxami-
nation, and does not decide anytlung in reference to what
debts are or are not attachable,

Greex v. Honrox.
The Vonne must 3¢ Jaid in thr _firet imstance in the county schere 150 sorit of Sume
mon3 13 3wk vuz, when it i3 swed ont of @ depuly affee,
{Oct. 1,1856.]

Jackson obtained a summons o sct aside the declaration
on the ground that the rwrit of summons was iesued from the
office of the Deputy Clerk of the County of Elgin, and the

enuce was Jail1n Middlesex. The action was on 2 promis-
sory note. s

Carrall, for the plaintiff, had no cause to show.
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Bunxs, F., in setting aside the declaration, observed that he
was no aware of anything in the Common Law Proceduro
Act to chitre the praetive inthisrespeet. In the fisstinstance
the venue. aceording 1o the old practiee. should be Taid wher-
ever the weit was sued oute when it is sued ont of a deputy
offive s and as no ¢ wse is showa, 1 suppose it is conceded
that such is the practice still.

Hovses v, StickLrs.
Drreticew25tk Seetion.
(Oct. 1, 1308.7

For the defendints a summons was oblained, ealling on
plaimtifl®s attorney to declure the residence and occupadion o€
the plainttl, and 1o file in the proper ofiice his warraut or
authority to prosceste the avtion.

The attarney. in showing cause, filed an aflidacit stating
that the p)ui:n;ﬂ' wits dead, bot that e was waware of 3t untad
after netion conyumenced 3 also. that sinee action commenced
onc Ira Shibiey had cailed on him and stated that_he was
authozised to pay the debt—that e did pay part of it, and
promised the rest.

Under these circumstances seaxs J. discharged summons
without costs.

ALLay v. Skean.

Order fur =gference wnlder 133rd section—="Dractice.
{Oct. 2, 16%0.3
This was an action on a pramissory note, it which the writ
of summons had been issued under the okl practice. . There
was 1o appearmwee, and interlocntory jinlmment had been
sigmed. The proceedings ad been carried on in a Deputy
Clerks affice.
Brass, J., granted 1 stmmons to refer the malter to the
County Conrt Judize, in onder 10 ascertain the amount of dam-
ayes witder the 1AL section.

Niuso v. WELLAND,

Agfdarit wm support of @ summons wnder 1930l sect:on need mot 31ate shat defen
sant hes eits due 10 e,
{01 3.1856.)

A summans for the examination of the defendaw. having
been granted nnder 31903ed section,

J_ Dempsey showed cause. The affulavits on which the
application wits gronnded was fnsufiicicut, as they did not state
that there were any debts due to the defendam.

Buenxs, J—That is exactly what the defendant wishes to
discover by the examination. The swmnmons must bo made
absolute.

Girrorp v. Jouss.

An order of riference of @ bill of costsbesiceen aitornsy and cliens pranted on the ez
Jante appdication of defondant,
{Oc1. 4,154}

This was an application on the part of defendant 10 grant 2
refercuce: to the master of 2 bill of costs between attorney and
client.  Defepdant’s miidavit stated that the case had been
tried ;:\ Jast Cobourg assizes, whea the plaintift had been non-
suited.

Burys, J., granted an order.

Streer v. Provorcor.
. . . .
T ekt e sehmaport of sions ivmay piraid oo
(Oc.32 4]
S. M. Jarris, for the defendant, obtained 2 summons to ad-
minister interrogatories to the plaintit under the 176th section.
Palerson showed cause. The action was one of dower.
The interrogatories were all framed with a view of discovering
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if the plaintiff had released her dower, and assighed the right | has declined domz so withont the_order of the Judge, and aa

of action ; but ueither of those facts were put i issne by the
rleas which had been filed, and therefore the discovery sought
y the interrogatories conld not afleet the case as it stod on
the recond.  On these grounds such interrugatories vuglit not
10 be allowed.

Jurcis, in reply.  Our objeet is 10 get evidence on which to
found u plea. !'?IL‘ equity on bill can be filed for discovery,
and then a bill filed upon that discovery, and by analogy the
the interrogatories ouglit to be allowed m this instance.

Bunss, L—The summons in the ease must be discharged.
The interrogatories must bay such as wall atfeet the pleas already
o the file. The questions are not such as would be atlowed
to be put at Nist Prius, were issue joined with the pleas
already on the file,  The proper course, ufter having already
pleaded, would be to gwet leave to file an additional plea first,
aud then to ask to be allowed 10 put interrogatories for the dis-
covery of matter affecting it In equity a procecding analorous
to this would be ealled a « fishing biil,” and would be disal-
lowed. Some statement must always be wade on which to
ground abill of discovery.  Nodoubt hefure pleas were pleaded
interrogatories might be put with a view to fmming a defeuce,
without any leave, but when issue has been joined the inter-
rozatories must point 1o proving something atfecting the issue,
ant if the object be for the purpose of traming an additional
defence to that already made, such a case should be made to
appear, and that should be the nature of the application. On
the present anotion the summons must he discgzlrgcd, but not
with costs, as this is the first case of the kind under the Act.

Corrox v. McKexzie.

Proceedings kaving been carvicd oa in a Deputy Clek’s Office, an order of 1eference
on the apdicntica of cne Jarty can onlybe to the County Conrt Judge of the
County in whick such Deputy Cierk’s Qffice as.

{Oct. 6, 18%6.)

This was a case which was altogether a matter of account
and a summons to refer under the 81th section had been ob-
tained by J. Reid for the defendant.  The order of reference
asked was to an wbitwatar, or to the Judge of the County Court
at Lambton, where the defendant and Lis witnesses resided—
the venue was Juid at Leeds.

Buass, J., (on the summons being moved absolute) held that
without the consent of both parties he could not, taking the 8ith
and 143cd sections tozether, refer the case to any other person
than the Judge of the County Court of the place where the
venue had been laid—the proceedings having been carried on
in the Deputy Clerk’s office of that County.

Haxiey v. Hewoersiior.

In this case, which was an action of ejectment, service of
the writ had been eflected on defendant’s wife.  No appear-
ance was cntered, and, under the 34th section, an application
was made to enable the plaintifl to proceed as it personal ser-
vice had been eflected, and to sizn judgment by default.

. Bunxs, J., held that 34th section did not apply to actions of
ejectment. The 223rd section enacted that service in eject-
raent should be as herctofore.  Service on the defendant’s wife
'was accordingly grood, and the plaintiff could proceed to judg-
ment at once, without any order of the Judge.

—

COUNTY COURTS, U.C.

(In the County Court of 1ke County of Sitncoe—J. R. Gowax, Judge.)
CovrIEr v. WILLOUGHBY.

(Seprember 37, 1866.)

The Clerk of this Court has been to tax the costs in
this case according 10 the tariff settled by the Judges of the
Courts under the Common Law Procedure Act, but he

opiniun is asked by which the officer may be guided in the
taxation of costs,

It iz urged that the tarifl under $th Vie, cap. 13 is super-
seded by the 18th section of the County Courts Procedure Act—
the Judies of the Superior Courts having, by order of Court
made ity pursnance of the C. L. P. Act, estabiished 2 taritl’ of
feess amd that this tarifl is the only one in existence in tho
County Countg, and must now govern the taxation ol costs in
ciuses  therein—that the Judges lhave no powerto make
special order respecting County Comnt costs, and that the oxder
cunterplated by tue (8th seetiun of the County Comt Procedure
Act, betag a goneral one app.icable to the Superior Courts,
and being the onfy one the Judges could make under the C. L.
PL Acty must of neeessity apply to County Courts—the Judges,
in terms of the Statute, Bavingg « otherwise ordered.”?

The 8th Vie., cap. 13, sec. 73, makes provision for cosis in
the County Courts, and the Schedule to that Act shews the fees
that may f)c demanded and recewved.  The section referred to
Lias not been repeated, amd until the passing of the late Rules
the provisions of the &th Vie. wele wnversally receved as the
basis and guide in allowance and taxation of costs.

Have the Superior Courts power under the Co. C. Procedure
Act to establish o taniff of fees in the County Counts? Have
they in the new Rules made order respecting them ?—in
other words, are the tables of fees established by Rule 170
applicable 10 the County Courts under the 18th sce. of the Co.
C. P Act? 8o far as it bears upon the point to be considered,
the 18th see. may be read thas: <« Until otherwise ordered by
“Rule of Court nade in pursuance of the C. L. P. Act,® the
costs of a}l proceedings under the Co. C. P Act ¢shall be und
“remain as nearly as the nature thereof will allow the same as
s heretofore, but in no case greater than these already estab-
“liched, &

In the Ianquage used there is a want of pointed expression,
which would almost lead one to sunnise the madvertent omis-
sion of two or three words necessary to confer in direct terms the
power of ordering. But from an examination of the context, it is
plain to my mind that the authority exists, although this is not
expresscd with precision. “The words “until otherwise ordered,”
imply the power of ordenny otherwise; “until otherwise or-
“dered by Rule of Court mnade in pursuance of the C. L. P,
“Act,”? plainly implies not only that the power of ordering
otherwise is vested somewhere, but also that the power must
be exercised according to the terms of that Act: to suppose
awant of power to make alterations in the present tariff is
to render these words meaningless and absurd. The terms
“until othenvise ordered® abound in the Statute Book, and
in_every case camy with them the idea of autherity to
order otherwise. A person is said to hold office ¢ during Her
Majesty’s pleasure”; this means, “until Her Majesty be
pleased to remove him,” and certainly this latter phrase im-
plies the power of removal. ’

4 Rule of Court made in pursuance of the C. L. P. Act”: by
the 313th sce. of that Act, a Body is constituted with power
to make Rules giving effect t0 the Act, &c., and by the lan-
guage quoted, that Body is regarded as invested with authority
in respect to Costs in the County Courts ;—Rules of Court made
in pursuance of the C.L.P. Act must emanate from that Body.

There was good reason too for conferring such an authority.
The Co. C. P. Act g0 completely altered the procedure that 2
new table of costs, to suit the altered practice, me a matter
of justice and necessity. The chislatum appearsto have con-
templated that an alteration would be made at a fitting period
by the Body referred to, providing in _the meantime for ser-
vices not specified in the Schedule to 8th Vic., by referring to
that tariff as affording principles to direct in cuses not specially
considered.

This provision we may presume, was intended toserve only a
temporary purpose, for in the application of general princi
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by independent Trbunals, there would inevitably arise a con-
tliet of decision, and umformuty could only be secured by un
order obligatory on all the County Courts.

It appears to me that the Judues of the Superior Cowis have
authority to fix the Costs to be ullowed in County Conrts; that
is, in matters not provided for in 8 Vic,, to determine what fees
mn{ be taken on proceedings under the Co, C. P, Acts and
with regard to the tems which are set forth in the 8 Vie. to
reduce the fees if so minded § Lut that the fees so allowed nst
not be greater in proportion 1o the nature of the service than
those already established—in a word, they can allow County
Court costs to stand as left by the Co. C. P. Act (section 18) or
may make other order respecting themt by Rule specially
enacted for the County Cowts.

Have the Judges made any such Rule? They speak for
themeelves and_leave no rooni for question 3 the Preamble to
the Rules is sufficiently distinet, and the 170th Rule speaks of
«Tahles of Costs in Civil Actions in the Courts of Queen’s
Bench and Common Pleas.?”” Even had the Janguaze been
less pointed, it is obvious that the Judges could not have in-
tended the tables to apply to County Courts, for so to apply them
would be to disreaard the restrictions imposed by the Act that
the costs “should in no ecase be greater than’ those already
established,” and would make costs in Inferior Tribunals equal
tothe costs in the Superior Courts a violation of several statutory
provisions, and indeed of the C. L. P, Act itself.

But it is absurdly enough urged that the passing of a Rule
under the C, L. P. Act making new provisions for the Superior
Courts, leaves the County Cowmts without a tariff, and this is
said in the face of the unrepealed provision of the 8 Vie.

The rccent rules apply certainly as a whole to the County
Courts in matters within their jurisdiction for the 2nd section of
the Co. C. P. Act enacts that the provisions of such Rules as
relate to the sections of the C. L. P, Act, which are applied to
County Counts, shall apply also 10 Connty Cowrts, and actions
and procecdings theretn.  The 3rd see. makes County Court
Clerks subject to the Rules in like manner as Deputy Clerks of
the Crown, and the 19th sce. enacts, that the practice in the
Inferior Cousts, in matters not_expressly provided for, shall
conform to the practice of the Superior Courts.  But the 313
soc. of the C. L. P. Act has not been applied 1o County Courts,
and the establisiument of o Tariit of Costs, cannot be regarded
as 2 regulation of *practice” in the sense used in the 19th
section.

No Rule of the Superior Courts as to fecs, which applies to
County Cousts, being in existence, and no Rule fixing the costs
in “ Inferior Jurisdiction™ cases having been made under the
general authority 1o make Rules, the schedule to th:e 8th Vie,,
together with the 18th section of thie Co. C. frocedure Act must
guide in taxation.

T think the Clerk should govern himself in taxatior. by the
following consideration. The items in a bill ranze under two
heads: First—For services which are specified in schieduleto
8 Vic., wit t fees attached : under this head the Clerk wall find
no difheulty; he will allow the fees specially provided, and
those only.” Second—For Proceedings, &e., under Co. C. P.
Act =-Services arising ontof the altered Procedure, not contem-
plated of course in framing the TuriiTto 8 Vic., and for which
no {ees are expressly provided,—with respect to chazges for
these, the 16th sec. says, such casts < shall be and remain as
nearly as the ease will allow the same as heretofore, Lut in no
case greater than these already established, The cffect of this
may be thus stnted s The costs for serviees not enumerated in
the Tariil of 8 Vie. shail a6t le greder than is aliowed iu
that Triifl’ for services the mast neariy aaalogous o those for
which it is desired 10 tax fees; Cases not specially provided
for mugt be regulated by general prnciples;—Services not
mentioned in ke Tarill must be taxed according to the
general principles of ailowance estabiished by the “Tariti;—
Services of diiferent kinds are in that Tanif aliowed for dit-
fercnaly: it would beabsurd to tax services of ons kind accord-

e ——————— -
g to the principles laid down for the payment of services of
another kind j~unenumerated services must therefure be allowed
for w tasation according o the prineiples of remuneration
established in the Tuantl for such services, as are the most nearly
similur or analogous in their nature.

Nt———
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CANADIAN CIRCUMLOCUTION.

This is & fast country, and these are the days of
progression! We may perhaps ignore the existence
of any member of the * Barnacle” family in Upper
Canada, but can we deny that in some of the offi-
cial regulations, a slight dash of ¢ circumlocution”
may not be discovered ?

The Lord High Chancellar of England and Chas.
Dickens, par wuobile fratrum, no doubt carefully
peruse the Canade Gazclle; it is published by
« Royal Authority,” and the plentitude of interest-
ing particulars usually found in such documents,

ust commend them to the consideration of the
learned.

We assume then that both the leamed gentlemen
named have reguolar files of the Canade Gazclle,

Therein may be occasionally found some things
hard to be understood: for instance, the careful
reader will have noticed not long since, that * His
Excellency the Governor Gencral had been pleased
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to appoint” Mr. A. B., Judge of the Connty Court
of the County of X. in the room of Mr. C. D. re-
signed : shortly after that, “1lis Excellency the
Governor General has been pleased to appoint” Mr.
C.D., Judge of the County Court of the County of
X. in the room of Mr. A. B. resigned ; and again,
“ His Excelleney the Governor General has bheen
pleased to appoint Mr. A. B,, Judge of the County
Court of the County of X., in the room of C.D.
resigned” ; and again, “l1lis Excellency the Gov-
ernor General has been pleased to appoint Mr. C.
D. Judge of the County Conrt for the County of
X. in the room of Mr. A.B. resigned” ; the self-same
A.B. and the self-same C. D., My Loxd and Mr.
Dickens have perhaps supposed that the rapid
change of Judges was owing to the fast spirit of
Young Canada, or imagined that our Judges took
the office on trial for a quarter, and were as chang-
ing a class as our domestic servants. We would
beg to assure these great men and others whom it
may concern, that such supposings and imaginings
are erroncous—ihat these announcements are only
little blossomns of the ¢ Circumlocution Tree.”

Letus explain. In the local administration of Jus-
tice in Upper Canada, a Judge is appointed for cach
County, and presides in all the local Courts. The
circumstances of the country have not yet rendered
it necessary‘to appoint more than one Judge to a
county, and the consequence is that in case of the
illness or unavoidable absence of the sole Judge,
some one must take the dutics, or the business of
the Courts will be at a stand. One would have
supposed that might casily be obviated, but on cir-
cumlocution principles it is not accomplished with
such facility as one might think.

Let us suppose :~a Judge meets with an aceident
on his circuit, is thrown from his horse and breaks
his leg, or that the carrying away of a bridge lets
him into the stream (such things have happened
in this rough country) and he escapes with “the
bare life”; he, the sole Judge, is incapacitated for
the time from auending 1w his daties, and the
County Comst sittings are at hand; or that the
Judge obtzins two or three months necessary leave
of absence—some one mast take his place. It is
managed in this way: the Judge, if he be able,
writes to the Provincial Sceretasy, stating the cir-
cumstances, and aaming some Barrister {if he can

prevail upon one to act) who will be willing to
take his place during the temporary disability or
absence. ‘The Judge then resigns his office.  His
Excellency the Governor General is pleased to ac-
cept his resignation, and to the office thus rendered
vacant is again pleased to appoint the Barrister
who is willing to act. Therenpon a commission
is prepared, sealed with the great Seal of the Pro-
vinee, and duly signed by His Excellency the Gev-
crnor General.

By and bye the ex-Judge is able to resume his
duties, and wishes to get his place back again.
The obliging Barrister of course transmits his res-
ignation as Judge, which His Excelleney is pleased
10 aceept, and in due time the ex-Judge is named
to his old oflice, his commission is signed and
sealed, and in “*due course” transmitted to him,
and ¢ Richa. 1 is himself again,” and so it goes on.
We have not referred to certain unpleasant contin-
gencies which might arise, but have given a plain
account of one little picce of circumlocution which
an Act of Parliament has rendered necessary, which
Legislators and not officials must father. “An
Act of Parliament can do anything,” it is said ; if
it could confer eternal vigour and immunity from
accident, Private Bills wonld be as “plenty as
blackberries.” Unfortunately, however, the sup-
position, on which the law relating to County
Judges is based, is not altogether correct: these
men will occasionally be sick, and like other people
do not grow stronger as they grow older; and a
substitute will at times be needed, until there be
more than one acting Judge in a County. Circum-
locution has hitherto come in aid in the way stated.
But simple minded people may say, why not allow
the Judge to appoint the said Barrister as his Dep-
uty for the time being, or cnable the Governor to
appuint some qualified person as a standing Deputy,
whose services might be had, if oceasion required,
at a moment’s notice?  Why not, say we? Better
1o make a provision for doing a necessary act by
dircet means, than to compel a resort to circum-
locution—%ile, Burnacle § Co. 1o the contrary
thereof in anywise, notwithstanding.”

Having, we trust, given a satisfactory gloss to
those at a distance respecting official appointment,
and shown how simple minded people suppose thay
the ¢ Red Tape” knrot might be unloosed withous
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derangement in “the public service,” we will add
the hope that the Legislative Assembly may invoke
the aid of their excellent Law Clerk to prepare 2
clause in amendment of the Law, and in this par-
ticular he will not require to “make a precedent,”
as he will fiad many in British Legislature dircetly
in point.

THE CANADA COMPANY.

An Act of the Imperial Parliament, granting
additional powers and authoritics to the Canada
Company, was passed in June last. We have not
seen any notice of it in the public Journals. One
of its provisions declare, “that it shall extend to
and be in force in the said Provinces of Upper and
Lower Canada,” and “shall be judicially taken
notice of as such by all Judges, &ec., in the said
Provinces.”

We would remark that the Union of the Provinces
of Upper Canada and Lower Canada seems to be
a fact apparently not known or not remembered in
the English Senate; and it certainly strikes one as
strange, that after so many years of union, Upper
and Lower Canada should now be referred to as
distinct Provinces. There are no such Provinces in
existence. Upper and Lower Canada are parts
only of the Province of Canada. The Act was intro-
duced a “private Act,” and one would certainly
have supposcd that the Company’s legal adviser
might be better informed respecting a Country in
which his clients have such large interests. We
often see similar evidence of the gross ignorance that
prevails at home respecting this country. How far
the error in question may affect the law in its appli-
cation to the Province of Canada, we shall not at
present pause to consider, but will at this time
only note a portion of the contents of the Act which
may not be uninteresting to our readers.

It appears that the capital of the Company is
limited to one million pounds sterling, in shares of
one hundred pounds: that thirty-two pounds ten
shillings has been paid up on each share, and that
the paid up capital now consists of two hundred
and eighty-nine thousand, seven hundred and
thirty-seven pounds ten shillings, sterling, divided
into eight thousand nine hundred and fifteen shares;
aud thastslands in Upper Canada to the extent of

two million four hundred and eighty-four thousand,
four hundred and thirteen acres, were purchased
by the Company, who expended large sums in
improvement, and that a considerable portion of
such lands have been sold at prices considerably
exceeding the monies expended in purchasing and
improving the same; but the value of the unsold
portion of such lands very far excceds the amount
of the unpaid up capital of the Company, and of
all their liabilities, and that the Company hold
Mortgages and other Securities for land sold or
contracted to be sold, and for other monies owing
to them and other securities for money ; that doubts
had arisen whether the Company could divide as
profits the whole of the money arising from the sale
of lands in which the monies of the Company were
invested ; and in order to remove doubts, it not
being contemplated by the Company to purchase
additional lands, the design of the Act is to enable
the Company to carry these purposes inio effect,
which they conld nat do without the authority of
Parliament.

The several clauses, to speak in general terms,
make provision for ascertaining what shall be
decmed to be the capital—for ascertaining what
shall be deemed profits—that no further part of the
capital shall be called up—giving power to wind
up and dissolve the Company—the powers of the
Company to continue until same is wound up—the
Directors to render final balance sheet of liquida-
tion, &c.

We will probably have occasion hereafter to
notice some of these provisions more in detail.

THE RIGHTS OF WOMAN.

A respected correspondent is anxious that we
should examine this very difficult question. At
present we are not prepared to enter upon it, for
we have not sufliciently considered the subject to
speak with any hope of informing others. The
natural rights of man and woman are, it must be
admitted, equal; entering the married state, the
woman surrendérs most of them ; in the possession
of civil rights before, they merge in her husband;
in the eye of the law she may be said to cease to
exist.
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Equal before marriage, she becomes legally an
inferior. The man surrenders no legal rights—the
wotnan Joses nearly all.  The idea of marringe
being @ mere civil contract may perhaps lie at the
root of certain anomalies in the Jaw regarding hes
band and wife. But the violent remedies proposed
in the present day would be worse than the allegec
discase : we are quite prepared to admit that somn
improvements might be dvawn from the civil law,
which would tend to remove such evils as may be
found in the prineiples of the Common Law., We
certainly should not object open our columns to a
reasonable extent to ¢ well-informed parties,”® who
would be disposed to reason fairly, without resont-
ing 1o the *clap-trap” of the ¢ Bloomer School.”

" J. LEACH TALBOT, ESQUIRE.

—

We regret to have to record the untimeiy death
of this gentleman, whose name appeared in our
last number as Reporter for the Lawr Journal.

He was accidentally drowned by the upsetting
of a skiff on the Humber Bay, near Toronto, on
the 111h of October Jast.

Mr. Talbot was a member of the Irish Bar. He
came to Canada in Junc last, with the intention
of practising his profession. The notices of his
death in the City Journals of the day testify to the
estcem in which he was held here by all who
knew him; and he had already laid the ground
for believing that the bar of his adopted country
had in him gaincd one whose talent and industry
would in time have made him one of the brightest
ornaments of his profession.

~

A QUAKER IN COURT.

A transaction occurred in Liverpool at the Jast
Assizes for South Lancashire, which is thus record-
ed in the Law Times :—

«Immediately before the business commenced in the Crown
Court, Mr. Justice Willes observed a irember of the Society of
Friends seated in the grand jury box, with his hat on.  Address-
ing him, his Loxdship said,—¢ Sir, I see you with your hat on
in coutty I must request you totake itofl. 1 do not assume
it to be done with any intentivnnl disrespect on your pat, as I
know members of your persuasion have an objection to take
off your hats in any assewbly.  But weaung tue hat has noth-
ing to do with religion ; the uat is amere covering for the head,
which every one in court has taken off but yourself. I don’t
wear my hat; and 1 hope that your own good sense will point

out to you the pro?riclyof taking your’s ofT; and vou will oblige
me by doinz ¢0.”  The Quaker gentleman, who had stood up
on being addressed by the judge, here rabbed his hands ners
vously aver the handle of his wmbrella, and without the slichte: ¢
indication of any intention to remove his hat, ~aid to his Lord-
ship—+1 don’t think-good sense bas anything to dowith it. 1
wmn a member of a perseasion that for 200 yenrs has objected
to remove the hat in any presence, and § object thereforo to
remove mine. [ was very toughly handied in cout this morne
ing for refeeing to take it oft.” ~ His Lordship: “I am sorry to
hear that, 1 have near relatives of my own who are of your
rerstiasion. but 1 never knew any one of them object to renove
us hat when reasonably sequested to do so,  Your persisting
to wear vour hat is anark ot diztespeets and if you choose to
persist in wearing it, 1 must request you to rettre from the
court.” ‘The Quaker gentleman here, amid a somewhat gen-
eral titter, turtied round and walked out of the grand jury box
and the cowt with his hat well on his head, and with the stiff-
necked bolt upright gait of a man who has stecesslully per~
formed a disagreeable but great moral duty,??

We manage matters rather better in Upper Can-
ada. When a Quaker appears in Court with his
hat on, the Sheriff| or some other officer of the Conrt
instructed by him, quietly and respectfully removes
it, and the * friend,® as beeomes his profession,
offers no resistance. It will be evident that he is
not a Quaker tndeed if he violently and actively
opposes himself to authority ; unless, perhaps, he
should be like friend ¢ Mead,” (a co-defendant of
Penn’s in his celebrated Trial.) Mead was an old
Cromwellian soldier. He was once set upon by
robbers in a lonesome place, but thoroughly dis-
comfited them. He was questioned for this at a
monthly meeting, and though a strict partizan of
the doctrine of non-resistance, his reply was, * The
Spirit of the Lord was upon ine, and I could have
beaten seven of them.”

CHAMBER CASES.

Our Chamber Reports are again so numerous
that we can only, as before, give notes of many of
them, which want of space will not allow us to
publish in full in tais number. Prompt arrange-
ments were made to supply the place of Mr. Talbot,
whose death we have mentioned elsewhere j—and
the cases of which we give notes below, are far-
nished by our new Reporter, whose fitness for the
task we have every reason to be assured of.

McLzop v. Buciiaxax.

A prisoner applying to be discharged from custody under the
300th gection of the C. L. P. Act 1836, should show in addition
to the other requirements of that section that he has been in
close custody for three successive calendar months.—Per Burns
J.s Oct. 8th.
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Laxarx & Drusmsoxn Prang Roao Co. v. RorweLt.

Where it was shown that before signing judgment under the
62nd sec. of the C. L. P, Act 1856, the plaintifi's attomey hal
secn the entry of the appearance in the proper book, and the
appearance paper itself: Held, that the notice of appearance
was sufficient.~ /0., Oct. 11th.

Lrcrane £T a1, v, PRUDHOMME.
A plea of want of consideration for a promissory note cannot
bLe pleaded in conjunction with a plea of non fecit without
leave.—1Ib., Oct. 13th,

Suae v O'Nrr,

After a cause has been entered for trial it is no longer within
tire provisions of the 81th sec. of the C. L. P, Act 1856,— 1b.,
Oct. 14th, .

Witkes v. Tue Burraro, BRANTFORD AND GopERIcH Ratnway
Coxpaxv.

A special endorsement on the writ of summons that the
plaintift claims a stated sum as the amount of an account ren-
dered, is not sufficient particulars of demand,—7b,

Tuox v. Heoov.

A plea that the person whom defendant debauched was not
plaintifi®s wife will not be allowed with a plea of « Not guilty.”
—1b.

Jayes S. Rosixs v. Caxerts Porrer.

A writ of injunction will be granted in the first instance upon
an ex parle application, under the 266th section of the C. L. P.
Act 18356, in an action of ejectment to restrain the defendant
from cutting and carrying away timber and hay from off the
land which is the subject of the action.=—14., Oct. 15th.

BuLiey v. LiNcuaM ET AL,

An affidavit on which to ground an application for an order
to attach debts under the 194th see. of the C. L. P. Act, should
show that a judgment has been recovered, and to what amount
it is still unsatisfied ;—that a person is indebted to defendant
and is within the jurisdiction of the Court, and that the action
is not against defendant as an absconding debtor. — 1b.,
Oct. 16th.

) Crarg v. MclnTosu, an absconding debtor.

Uponaffidavitsthat endeavors have been made in vain to effect
personal service of a wiit of attachment against an absconding
debtor ; that after diligent enquiry no information can be ob-
tained as to the place defendant had fled to, and that special
bail has not been put in for him, the plaintiff’ will be allowed
to proceed as if defendant had apj.eared, and to serve papers
by leaving them at defendant’s last known residence in this
Province.—fb., Oct. 17th,

O’KLEFE v. O’BRIEN ET aL.

The time for plaintiff to bring the issue joined on to trial will
be extended under the 151st sec. of the C. L. P. Act 1856, upon
an affidavit that plaintiff’ cannot procure the attendance of a
witness without whose testimony he cannot safely proceed to
trial.—Jb., Oct, 20th,
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Unrnony v. Crzapyay.

A writ of sutnmons will not be set aside on aceount of the
misstatement of the place a1 county of the residence of the
defendant as required by 16t see. of the C.L.P. Aty provided
plaintifl” had reasonable grownds for supposing such place and
county 1o be the residence of defendant.—10., Qet. 21st,

WiLkixs v. Brackiock.

A general plea of «not guiity™ cannot be pleaded with sepa-
rate pleas traversing the ditleient allegations of the same count
of the declaration without leave 5 and 1f such pleas be pleaded
plaintifl’ may sign judgment under 135th sec. of the C. L. P.
Act 1856,.—1b., Oct. 22nd.

Coxvor v. dMcBrinr,

An ex parte order to attach debts due to judgment dubtor
will le granted in first instance upon affidavit that judgment
has been recovered, and is stil] wholly unsatisfied ; that defen-
dant has not suflicient goods to satisfy same ; that third parties
are indebted to defendaut, and are within the jurisdietion,—-Ib.

Topp v. CaIN ET AL.

Defendant will be allowed in the notice required by 224th
sec. of C. L. P. Act 1836 to set up a paper title, and also, title
by possession upon affidavit that he can establish both titles ;
that he wishes to establish his paper title ; but lest he should
fail in doing =0, bring unable to procure the necessary witnesses,
he desires also to set up title by possession. Leave will be
aranted ex parfe in first instance.—Jb., Oct. 23rd.

p— —

pt——

CORRESPONDENCE.

To the Editors of the U. C. Luw Journal.
GENTLEMEN,—

The mie of practice stated in the important paper tn the
Journal for July, by D. J. IL. in answer to the question I pro-
posed respecting unsatisfied judgments against parties resiaing
in other counties. is in exact accordance with the directions
given by the Judge of our County, in regard to such cases. It
is gratifying to find his views are sound and correct. These
papers ar2 of great importance, cnabling Clerks to adopt a uni-
{ormity of practice, and avoiding comfusion. I now submit
another case. The Clerk of First Division Court of this County
sent a summons to the Cletk of Division Court, County
of , who charaed 1s. for recciving. He thea forwarded
the summons to the Clerk of another Divisiun n the sameo
County, who charged 1s. for receiving and 3d. postage, and
forwarded the summons to this Coust, where it is again charged
1s. for receiving and 3d. postage and 1d. for registration from
this office to the office whence it came, (all Court papers leav-
ing this Oflice are strictly registered.) Thus it went back
without service, the charges amounting to 3s. 7d. for taking
the rounds. The Clerk who sent it here wrote, ¢ Perhaps
Defendant resides in your Division*—it thus appeured the
summons has been upon a hunting tour, There are no reasons
assigned by either Clerk, why the summons is so sent forward.
Now, as my practice is different with summonses received
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from other Counties or Divisions, I submit the case to you for
an opinion, for I cannot presume to assert ¢ 1 am right.”?

When 1 receive 2 summons from another County or Division
(within this County) I enter all the particulars relating to it in
the « Forcign summnions Bovk,” and delver it forthwith to the
Bailif. If it be served, the service is proved and summons
returned ; if not served, a statement is written on the copy
embodying the reason why service is not made, and any infor-
mation the Bailiff has obtained regarding the defendant, such
as ¢gone to the States,” ¢ absconded,’ ¢ left the Township,”
¢«zremoved to the Township of ,¥ ¢ temporarily absent,”
“had not time to serve,”’ &c., &c., which statement is signed
by the Bailifl, and summons sent back to the Clerk who issued
it. It is then at the option of the plaintiff to have it sent out
again on a risk, or wait till he knows where defendant can be
found.

Since writing the foregoing, I have received, among others,
returns upon three summonses, sent from here to Clerks in
three different counties ; one summons is returned served and
service proven, 25 mles travelled—a memorandum on corner
of summon ¢ Costs, 153, 64.°7; the next one is returned, not
served, ¢ Costs 25, which must be 1s, for receiving and 1s,
for sending back. The thiul is returned served, and memoran-
dum of Costs thus: Clerk—Recciving 1s., Affidavit 1s., Return
3d.; Bailif—21 miles 105, Service Is,, Attendance ls.—
Total, 14s. 3d.  You will purceive neithier two of these Clerks
agreee in their practice in taxing costs; the first charges, 15s,
6d. for costs, buing 1s, 3d. more than the third one, while there
is only one mile more to charge for, and the third one has 3d.
charged for entering retura.

The last clavse in the amended Tariil of Fees, passed 1855,
reads, ¢ Receiving papers from another County or Division for
service, entering same in a book, handing the same to the
Bailiff, und receiving his return, &e., &c., 1s., which shows
that the fee of 3d. for « entering Bailifi’s return to summons to
defendant, is intended only for the Clerk who issued the
summons.

The next preceding clause in the Tariff reads, ¢ Transmit-
ting papers for service to another County or Division, &e. &e.,
18 It is clear therefure, therefore, the Clerk cannot legally
charge 1s. for transmitting papers which were sent him for
service.

{The intelligent writer of the forcgoing seems not merely
desirous of being informed respecting his duties, but exhibits a
Jaudable desire to give the benefit of his experience to others.
If well-informed officers would generally do as he does, all
wonld derive a larger benefit from the Law J urnal.

The importance of a uniform practice cannot be overrated.

We certainly agree in the views of the writer; in our judg-
ment he is correct in every particular; and having made enqui-
ries, we may add that the practice of the Clesks in the County
of Simcoe, sanctioned by the Judge, is similar to his own. The
practice cf sending summonses on a ¢ hunting tour,” as de-
scribed, is very objectivnable, and the cost attending the «tour™
would not be taxable against the defendant.—Ep. L.J.]
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APPOINTMENTS TO OFFICE, &c.

COUNTY JUDGES,

GEORGE 8. JARVIS, of Osguode Hall, Esquire, Barrister-at-Law, to be
Judge of the County Court of the United Counties of Stormont, Dundas, and
Glengary, it the room of \Willumn Ross, Esquire, resigned.—{Gazetted 8th
Nov., 1858.]

ROBERT COOPER, of Osgoode Hall, Esquite, Barrister-at-law, to be
Judge of the County and Suerogute Courts of the United Counties of Huron &
Bruce. in the rooin of John Strachan, Erquire, deccased.~{Guxeited Novem-
ber 8th, 1856.]

ASSOCIATE CORONER.

THFE.OPHILUS MACK, of 8. Catherines, Esquire, M.D., to be an Associate

Coroner for the Connty of Lancoln.—~{Gazetted 8th November, 185¢.]

NOTARY PUBLIC.

WILLIAM A. CAMPBELL, of Torouto, Esquire, arrister-st-Law, to be
& Notary Public ju Upper Canads.—{Gazetted 8ith Novemnber, 1856.}

l

THE DIVISION COURT DIRECTORY.

fntended to show the number. limits and extent, of the several Division Courte
of Upper Canada. with the nawes and addresscs of the Officers—Cletk and
Bailit,—of cach Division Court.t .

LMTED COUNTIES OF LANARK AND RENFREW.
Judgze of the County amid Divusion Courts, J. G. Matrocn, Esq.—Perth P.O,

Furst Dugasion Courto—Clerk, C. 11, Suche—~Perth 1.0, ; Bags, William Gill,
‘Iliomas Brouk and Charles G. Sache—Petth V.0, ; Limits—The towr:«
ships of Deummond. Bathurst, Shecbrooke, Burgess, and all that part of
the townslinp of Elmsly north of the Ridoau River within the county of
Lanark, aud west of Lot No. 12 in each concession.

Second Division Court,—Clerk, William Robertson,~Lanatk P. O.; Bailiffs,
Andrew Gritnwell and John McEwen,—lanack % O.; Limits—The
townships of Lanack, Dathousic, Darling, Levant and North Shertrooke.

Thud Division Court.—Clerk, James Poole~Catlion Place P.0.; Bail{ff, Geo.
McPherson—-Carlion Place . O, ; Limits—All that pert lying between
the 4th and 12th (both inclusive) of the township of Beck-
with aud the township of Ramsay,

Fourth Division Court.—Clerk, Robinson Harper—Smith's Falls P.O. ; Badiff,
John Richey—Snnth's Falls P, O.; Limits—The township of Elmsley
north of the Ridcau River, from lot No. 1 to No. 12 in each concession,
both inclusive; the 1st, 2od and 8ed of the township of Beck-
with, and the township of Montague.

Fifth Division Court.—Clerk, Willam Taylor-=Packenham P. O. ; Bailif, Jas.
Onterson—Packenhaw P.O. ; Limus—The township of Packenham, and
those parts of the townships of McNab, Bagot and Blythefield south of
the River Madawasha,

Sixth Division Court,—Clerk, Geo. Ross—Renfrew P.0.; Bailiffs, John Smith
and A, R. McDonald—Rea(tew P.0.; Limits—The townships of Horton,
Ross, the first three of the hip of Admanton, so much
of the township of McNab as lies nortaof the River Madawaske, and
those parts of the first five concessions of the township of Bagot north of
the Madawaska River.

Seventh Division Court,—Clerk, George Brown—Douglas P.0. ; Bailiff, Timo
thy McMahon—Douglus P. O.; Lumits—Those parts of the 6th to the
11h (both inclusive) jons of the hip of Bagot nocth of the
Madawaska River, that part of the township of Blythcfield north of said
River Madawasks; the township of Admaston, exeept the three first
collcessions ; the townships of Bromley, Brougham, Grottan, and part of
Wailberforce,

Zughth Division Court.—Clerk, Andrew Irving—Pembroke P.0. ; Bailiff, Mich-
ael McNeil—Pembroke P. 0. ; Limig—Townships of Westmeath, Staf-
ford, Pembroke, Fraser, Allan, aud part of Wilbetforce.

Vide observations ante 198, Vol, 1., on the utility and necemity of this
n'* obeervs poge 196, v y vity



