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MINUTES OF PROCEEDINGS

TuespAY, November 8, 1966.
(29)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
10.16 a.m., the Joint Chairman, Mr. Richard, presiding.

Members present:

Representing the Senate: The Honourable Senators Denis, Deschatglets.
Fergusson, MacKenzie—(4).

Representing the House of Commons: Messrs. Berger, Chatterton, Emard,
Fairweather, Hymmen, Knowles, Lewis, McCleave, Richard, Walker—(10).

In attendance: Mr. E. R. Hopkins, Parliamentary Counsel, The Senate; Dr.
P. M. Ollivier, Parliamentary Counsel, House of Commons.

The Committee questioned the Parliamentary Counsel on their statements
respecting constitutional questions involved in extending collective bargaining
for the employees of the Senate and the House of Commons.

At 11.51 am., the meeting adjourned to 8.00 p.m. this same day.

EVENING SITTING
(30)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada reconvened at

8.20 p.m., the Joint Chairmen, the Honourable Senator Bourget and Mr. Richard,
presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Denis, Des-
chatelets, Fergusson, MacKenzie—(5).

Representing the House of Commons: Messrs. Bell (Carleton), Berger,
Crossman, Emard, Hymmen, Lachance, McCleave, Richard, Walker—(9).

In attendance: Mr. Sylvain Cloutier, Commissioner, Civil Service Com-
mission.

Also in attendance: Mr. J. J. Carson, Chairman, Miss Ruth E. Addison,
Commissioner, Mr. Jean Charron, Secretary, Civil Service Commission; Mr. W.
A. Kelm, Planning and Coordinating Division, Treasury Board.

The Committee reviewed the clauses of Bill C-181 which were allowed to
stand at meeting (27) November 3, 1966, as follows: Clause 1, stand; Clause 5,

809
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810 PUBLIC SERVICE OF CANADA November 8, 1966

carried as amended (see two motions below); Clause 6, carried as amended
(see motion below); Clause 7, carried as amended (see motion below); Clause
8, carried as amended (see motion below); Clause 10, carried as amended (see
motion below); Clause 14, carried as amended (see motion below); Clause 16,
carried as amended (see motion below); Clause 21, carried as amended (see
two motions below); Clause 22, carried as amended (see motion below); Clause
26, carried as amended (see motion below); Clause 27, carried as amended, on
division (see motion below); Clause 28, carried as amended (see motion below);
Clause 31, carried as amended (see two motions below); Clause 32, stand; Para-
graph 34(1) (¢), stand; Clause 35, carried; Clause 39, carried; Clause 45, carried
as amended (see motion below).

Moved by Mr. Knowles, seconded by Mr. Crossman, and resolved,
That paragraph (a) of clause 5 be struck out and the following substituted
therefor:

“(a) appoint or provide for the appointment of qualified persons to
or from within the Public Service in accordance with the provisions and
principles of this Act;”

Moved by Mr. Walker, seconded by Senator MacKenzie, and resolved,

That the following new paragraph be inserted immediately after paragraph
(c) of clause 5, and the paragraphs re-lettered accordingly:

“(d) establish boards to make recommendations to the Commission
on matters referred to such boards under section 6 and to render deci-
sions on appeals made to such boards under sections 21 and 31;”

Consequently, paragraph (d) of clause 5, line 22, becomes (e), and para-
graph (e), line 27, becomes (f).

Moved by Mr. Walker, seconded by Senator MacKenzie, and resolved,

That Clause 6, together with the marginal notes, be struck out and the
following substituted therefor:

“Delegation 6. (1) The Commission may authorize a deputy head to exercise

;"eggf’“w and perform, in such manner and subject to such terms and condi-
tions as the Commission directs, any of the powers, functions and
duties of the Commission under this Act, other than the powers,
functions and duties of the Commission in relation to appeals under
sections 21 and 31.

Idem. (2) Where the Commission is of the opinion

(a) that a person who has been or is about to be appointed to or
from within the Public Service pursuant to authority granted by
it under this section, does not have the qualifications that are
necessary to perform the duties of the position he occupies or
would occupy, or

(b) that the appointment of a person to or from within the Public
Service pursuant to authority granted by it under this section
has been or would be in contravention of the terms and condi-
tions under which the authority was granted,
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the Commission, notwithstanding anything in this Act but. subject
to subsection (3), shall revoke the appointment or direct that the
appointment not be made, as the case may be, and my thereupon
appoint that person at a level that in the opinion of the Commission
is commensurate with his qualifications.

(3) An appointment from within the Public Service may be 1dem.
revoked by the Commission pursuant to subsection (2) only upon
the recommendation of a board established by it to conduct an in-
quiry at which the employee and the deputy head concerned, or
their representatives, are given an opportunity of being heard.

(4) The Commission may, from time to time as it sees fit, revise ygem.
or rescind and reinstate the authority granted by it pursuant to this
section.

(5) Subject to subsection (6) a deputy head may authorize one Delegation
or more persons under his jurisdiction to exercise and perform any by dep“ty
of the powers, functions or duties of the deputy head under this Act
including, subject to the approval of the Commission and in accord-
ance with the authority granted by it under this section, any of the
powers, functions and duties that the Commission has authorized
the deputy head to exercise and perform.

(6) In the absence of the deputy head, the person designated by Acting
the deputy head or, if no person has been so designated or there is ge"(‘;ty
no deputy head, the person de51gnated by the person who under the
Financial Administration Act is the appropriate Minister with re-
spect to the department or other portion of the Public Service, or
such other person as may be designated by the Governor in Council,

has and may exercise the powers, functions and duties of the deputy
head.”

Moved by Mr. McCleave, seconded by Mr. Lewis, and resolved,

That the motion put by Mr. Bell at meeting (27), November 3, 1966, and
allowed to stand, be now carried, viz “That in line 24, Clause 7, the comma after
the word ‘Commission’ be struck out and the word ‘or’ substituted therefor, and
in line 25, the words ‘or an officer of the Commission’ be struck out.”

Moved by Senator Fergusson, seconded by Mr. Berger, and resolved,

That Clause 8 be struck out and the following substituted therefor:
“Except as provided in this Act, the Commission has the exclusive
right and authority to make appointments to or from within the Public

Service of persons for whose appointment there is no authority in or
under any other Act of Parliament.”

Moved by Mr. Emard, seconded by Senator Denis, and resolved,

That Clause 10 be struck out and the following substituted therefor:
“Appointments to or from within the Public Service shall be based
on selection according to merit, as determined by the Commission, and
shall be made by the Commission, at the request of the deputy head



812 PUBLIC SERVICE OF CANADA November 8, 1966

concerned, by competition or by such other process of personnel selection
designed to establish the merit of candidates as the Commission considers
is in the best interests of the Public Service.”

Moved by Mr. Lewis, seconded by Senator Deschatelets, and resolved,
That Clause 14 and marginal note be struck out and the following sub-
stituted therefor:
“Notice. 14. (1) The Commission shall give such notice of a proposed
competition as in its opinion will give all eligible persons a reason-
able opportunity of making an application.

Idem. (2) A notice under subsection (1) shall be given in both the
English and French languages together, unless the Commission
otherwise directs in any case or class of cases.”

Moved by Mr. Emard, seconded by Mr. Hymmen, and resolved,

That sub-clause (2) of Clause 16 and marginal note be struck out and the
following substituted therefor:

;;L:vnhgi‘éﬁge (2) An examination, test or interview under this section, when

examination conducted for the purpose of determining the education, knowledge

':;:; s and experience of the candidate or any other matter referred to in
uc "

section 12 except language, shall be conducted in the English or
French language or both, at the option of the candidate, and when
conducted for the purpose of determining the qualifications of the
candidate in the knowledge and use of the English or French lan-
guage or both, or of a third language, shall be conducted in the
language or languages in the knowledge and use of which his quali-
fications are to be determined.”

Moved by Mr. Walker, seconded by Senator Fergusson, and resolved,

That all that portion of Clause 21 following paragraph (b) thereof, lines
23 to 32 inclusive, be struck out and the following substituted therefor:

“may, within such period as the Commission prescribes, appeal
against the appointment to a board established by the Commission
to conduct an inquiry at which the person appealing and the deputy
head concerned, or their representatives, are given an opportunity
of being heard, and upon being notified of the board’s decision on
the inquiry the Commission shall,

(c¢) if the appointment has been made, confirm or revoke the ap-
pointment, or

(d) if the appointment has not been made, make or not make the
appointment,

accordingly as the decision of the board requires.”
Moved by Mr. Lewis, seconded by Mr. Knowles,

That the words “in the opinion of the Commission” together with the
commas immediately preceding and following these words in paragraph (b) of
Clause 21, lines 21 and 22, be deleted.
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Motion negatived.

Moved by Mr. McCleave, seconded by Mr. Berger, and resolved,

That Clause 22 be amended by deleting the words in line 33 ‘“notwith-
standing any other Act” and the comma thereafter.

Moved by Mr. Walker, seconded by Senator MacKenzie, and resolved,
That Clause 26 be deleted and the following substituted therefor:

“An employee may resign from the Public Service by giving to the
deputy head notice in writing of his intention to resign and the employee
ceases to be an employee on the day as of which the deputy head accepts,
in writing, his resignation.”

Moved by Mr. Walker, seconded by Senator MacKenzie,
That Clause 27 be deleted and the following substituted therefor:

“An employee who is absent from duty for a period of one week or
more, otherwise than for reasons over which, in the opinion of the
deputy head, the employee has no control or otherwise than as author-
ized or provided for by or under the authority of any Act of Parliament,
may by an appropriate instrument in writing to the Commission be
declared by the deputy head to have abandoned the position he occupied,
and thereupon the employee ceases to be an employee.”

Motion carried on division.

Moved by Mr. Walker, seconded by Mr. Crossman, and resolved,

That sub-clause (4) of Clause 28, together with the marginal note, be
deleted and the following substituted therefor:

(4) Where a deputy head gives notice that he intends to reject “Idem.
an employee for cause pursuant to subsection (3) he shall furnish to
the Commission his reasons therefor.

(5) Notwithstanding anything in this Act, a person who ceases Idem.
to be an employee pursuant to subsection (3)

(a) shall, if the appointment held by him was made from within
the Public Service,
and,

(b) may, in any other case,

be placed by the Commission on such eligible list and in such place
thereon as in the opinion of the Commission is commensurate with
his qualifications.”

Moved by Mr. Walker, seconded by Senator Fergusson, and resolved,

That sub-clause (3) of Clause 31 be deleted and the following substituted
therefor:

“(3) Within such period after receiving the notice in writing
mentioned in subsection (2) as the Commission prescribes, the em-
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ployee may appeal against the recommendation of the deputy head
to a board established by the Commission to conduct an inquiry at
which the employee and the deputy head concerned, or their repre-
sentatives, are given an opportunity of being heard, and upon being
notified of the board’s decision on the inquiry the Commission shall,
(a) notify the deputy head concerned that his recommendation will
not be acted upon, or
(b) appoint the employee to a position at a lower maximum rate of
pay, or release the employee,

accordingly as the decision of the board requires.”

Moved by Mr. Lewis, seconded by Mr. Walker, and resolved,

That sub-clause (4) of Clause 31, line 21, be amended by deleting the
words “taken to the Commission” and substituting the word “made” therefor.

Moved by Mr. Emard, seconded by Mr. Berger, and resolved,
That Clause 45 be deleted and the following substituted therefor:

“The Commission shall, within five months after the thirty-first day
of December in each year, transmit to the Minister designated by the
Governor in Council for the purposes of this section a report and state-
ment of the transactions and affairs of the Commission during that year,
the nature of any action taken by it under subsection (1) or (4) of
section 6, and the positions and persons, if any, excluded under section
39 in whole or in part from the operation of this Act and the reasons
therefor, and that Minister shall cause the report and statement to be
laid before Parliament within fifteen days after the receipt thereof or,
if Parliament is not then sitting, on any of the first fifteen days next
thereafter that Parliament is sitting.”

At 9.58 p.m., the meeting adjourned to the call of the Chair.

THURSDAY, November 10, 1966.
(31)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
10.15 a.m., the Joint Chairmen, the Honourable Senator Bourget and Mr.
Richard, presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Cameron, Mac-
Kenzie—(3).

Representing the House of Commons: Messrs. Bell (Carleton), Chatterton,

Ch(atwood, Crossman, Hymmen, Knowles, Lewis, McCleave, Richard, Walker
—(10).
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An informal discussion on Clause 32 of Bill C-131 (Political Partisanship)
was the subject matter of this meeting held in camera.
At 11.45 a.m., the meeting adjourned to the call of the Chair.

Edouard Thomas,
Clerk of the Committee.
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EVIDENCE
(Recorded by Electronic Appuaratus)

TuEespaY, November 8, 1966.

The JoINT CHAIRMAN (Mr. Richard): Order, please. This morning was set
aside to deal with the matter which Mr. Knowles referred to, namely, the status
of the employees of parliament under any of the bills before us. It was agreed
that we should request the hon. Speakers of both houses to allow their legal
counsel to appear before us. Both Speakers graciously agreed, and we have with
us this morning the law clerks of the honourable Senate and the House of
Commons, Mr. Hopkins and Mr. Ollivier. I do not know in what order you want
to proceed. Mr. Ollivier is well known to us, I am sure.

Dr. P. M. OLLIVIER (Parliamentary Counsel and Law Clerk): Mr. Chairman,
before going ahead with this memorandum, there is just one question I would
like to answer—and, as a matter of fact, this is at the request of the Chairman.

Since preparing this memorandum I had occasion to read the minutes of the
meeting of your committee on the 27th, and I notice that Mr. Knowles, amongst
other things, spoke of the vacuum that would be created by the fact that section
72 of the Civil Service Act was not put back into one of these acts. On the other
hand, in reading also the Public Service Employees’ Act I notice that that is
covered to a certain extent by the fact that section 48, which deals with the
repeal coming into force, reads as follows:

This Act, or any provision thereof, shall come into force and the Ciwil
Service Act, chapter 57 of the Statutes of Canada, 1960-61, or any provi-
sion thereof, shall be repealed. ..

Therefore, the Civil Service Act is not automatically repealed when these acts
come into force; they are repealed by proclamation of the Governor in Council.
And if the Governor in Council so decides—and I imagine it would do so—they
would not repeal section 72 of the Civil Service Act, which will still remain in
force. This section might remain in force as a floating section and constitute a
problem for the commission which is now charged with the revision of the
statutes. But, they could very well put section 72, if it is not repealed, either in
the Senate and House of Commons Act or the House of Commons Act. I think in
our case it would be better if it were in the House of Commons Act, in the
Library of Parliament Act; and for the Senate, I suppose it would be better in
the Senate and House of Commons Act. So, the vacuum is not as complete.

Mr. KNOWLES: Well that depends, of course, Dr. Ollivier, on what is in the
mind of the Governor in Council. Under section 48 of C-181 the Governor in
Council did repeal the whole of it.

Mr. OLLIVIER: Oh yes; if he did repeal it it would not have the effect of
bringing back the old act into force. The old act also was repealed, in which there

817
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was no section 72. So, we would be in the same position as we were in 1867, 1
suppose, that parliament would agree with that automatically on account of its
sovereignty.

Mr. KNowLES: But, generally speaking, we are at the mercy of the Governor
in Council in that regard.

Mr. OLLIVIERS Well, you could very well make a recommendation in your
report to the effect that section 72 should not be repealed.

Mr. KNowLES: Or, as you suggested, we could recommend that it, or
something like it, be written into the Senate and House of Commons Act.

Mr. OLLIVIER: That is right.
Mr. KNOWLES: That is getting ahead of your memorandum.

Mr. OLLIVER: Yes. I was just answering that because when 1 drafted my
memorandum I had not read that part of your minutes.

Mr. Chairman, Mr. Knowles, the member for Winnipeg North Centre, has
raised the point that the staff of the Senate and House of Commons on parlia-
ment hill had been omitted from the collective bargaining bill now before you.
According to Mr. Knowles, parliament is passing a law which instituted collec-
tive bargaining in the public service and which will not apply to our own
employees, and he added “I don’t think we should set ourselves outside the law.
The issue is, do we continue to set pay rates for our secretaries arbitrarily or do
we allow them to negotiate?”” Of course the Public Service Staff Regulations Act,
Bill C-170, defines an employee as a person employed in the public service, and
in its turn public service is stated as meaning the several positions in or under
any department or other portion of the public service of Canada specified from
time to time in Schedule A. The enumerations contained in Part I and also in
Part II of the Schedule do not cover the employees of the Senate, the House of
Commons or the Library of Parliament. It would be simple indeed to amend the
Act by inserting in this Schedule the words: “The Senate, the House of Commons
and the Library of Parliament.” The point is, however, should this be done, and
would that be the proper procedure to follow?

I would bring to your attention the fact that when the new Civil Service Act
was passed in 1961 it did, when first introduced as Bill C-71, include provisions
making that Act applicable to the staffs of the Senate, the House of Commons
and the Library of Parliament. However, in committee, the Bill was amended to

ensure that the Senate and Commons would continue to have full control of their
staffs.

An hon. MEMBER: And the library?

Mr. OLL1vIER: Yes and the library, as stated in section 72, to which we have
referred.

The amendment introduced by the Member for Carleton, Mr. Richard Bell,
and seconded by the Member for West Ottawa, Mr. George Mcllraith, was
apprqved unanimously by the committee studying the new legislation. I might
mention here that I had something to do with it. I fought pretty hard so that our
staffs would not come under the Civil Service Act. —~ —~ — ——

Under the change there was specific mention that the officers, clerks and
employees of the Senate and the Commons, and the Library of Parliament were
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to be excluded from the provisions of the Civil Service Act although the services
of the Civil Service Commission were still to be available in respect of the
parliamentary staffs but only on request. By the way, that was to be done by a
resolution of the House or the Senate or a joint resolution. It was understood
also that these employees would receive benefits the Act would confer to the
maximum possible extent.

Mr. Bell stated at that time that the changes in the new Act would ensure
that there would be no interference with the prerogatives of Parliament.

I would like to quote here citation 446 of Beauchesne’s which is as follows:

The control and management of the officers of the Houses are as
completely within the privilege of the Houses as any regulation of its own
proceedings within its own walls. These officers are under the guidance of
certain rules and orders of the House which are among the regulation of
its proceedings and as essentially matters of privilege as the appointment
of committees, the conduct of public business and the procedure of the
Houses, generally, including the acts of the Speaker himself in the Chair.
Neither the Government nor any other authority has the power to deal
with the staff of the House of Commons unless specially authorized to do
so by statute or resolution of the House. Orders-in-council regulating
certain activities of the civil service do not apply to the staffs of Houses of
Parliament. This is confirmed by the following opinion given to the Clerk
of the House of Commons on the 17th of December, 1936: “Dear Mr.
Beachesne:—With reference to your letter of the 23rd ultimo respecting
the retirement of all employees of the Government at the age of 65, I am
of the opinion that the provisions of the Order-in-council referred to by
you are not applicable to officers and employees of the House of Commons
unless proper steps have been taken to have these Orders-in-council first
tabled and then approved by the House with respect to its officers and
employees. Yours truly, W. Stuart Edwards, Deputy Minister of Justice.

As stated by Bourinot, at the commencement of every new Parliament Mr.
Speaker, when elected, presents himself before the representative of the Crown
in the Senate Chamber and formally claims “the undoubted rights and privi-
leges” of the Commons. The representative of the Crown, through the Speaker of
the Senate, recognizes and allows the Commons constitutional privileges.

In other words, the Houses cannot part with any of these privileges, im-
munities and powers, necessary for the conduct of business, their existence and

their dignity, except by statute expressly conveying and delegating their powers,
immunities and privileges to others.

This has been done in certain cases as for instance in the case of the
translators and interpreters who have been put under the Translation Branch in
the Department of the Secretary of State or Registar General, in the case of the

treasury officers who come under the Treasury Branch of the Department of
Finance.

Another instance where the Commons has parted with their jurisdiction,
previously exercised by committees of their own, is in the case of trial of
controverted elections where the trial was handed over to judges in express
terms. I might also mention, in 1964, the Electoral Boundaries Readjustment
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Act, chapter 31 of the Statutes of that year, which provided for the establishment
of the Electoral Boundaries Commission to do the work that had previously been
done in committees of the House.

In all these cases, where the law does not make express statutory provision,
the House of Commons can alone exercise jurisdiction over its members and
officers.

As stated by Anson, in the Law and Custom of the Constitution, “the House
has always asserted the right to provide for the Constitution of its own body, the
right to regulate its own proceedings and the right to enforce its privileges.”

Blackstone lays it down as a maxim upon which the whole law and custom
of Parliament is based, “that whatever matter arises concerning either House of
Parliament ought to be examined, discussed and adjudged in that House—to
which it relates, and not elsewhere.”

To come back to Bourinot. It has always been admitted by the courts that
the House has the exclusive right “to regulate its own internal concerns.”

In the case of Bradlaugh v Gosset in the United Kingdom, Mr. Justice
Stephen laid down broadly the principle which may apply to such cases as the
present under consideration.

It seems to follow from his judgment that the House of Commons has the
exclusive power of interpreting a statute “so far as the regulation of its own
proceedings within its own walls is concerned, and that, even if that interpreta-
tion should be erroneous, this court has no power to interfere with it directly or
indirectly.” I cite this to show how widely an interpretation is given to the rights
and privileges of the Commons House of Parliament.

The full control and management of the officers and employees of the Senate
and of the House of Commons has always been recognized as amongst the
privileges of Parliament. The Civil Service Act of 1961, after some discussion in
committee was, as we have seen, amended so as to enshrine this principle in
section 72 which 1 would like to place on the record. Perhaps I could be exempt
from reading it and we could take it as read. But I will read the first subsection:

72. (1) The Senate and House of Commons may, in the manner
prescribed by subsections (2) and (3), apply any of the provisions of this
Act to the officers, clerks and employees of both Houses of Parliament and
of the Library of Parliament.

That is in subsection (2), applying it to the Senate and the House by
resolution.

Mr. KNowLES: There had better be an instruction on the tape to print the
whole of that section in the record.

The JoiNT CHAIRMAN (Mr. Richard): Is it agreed that we should print the
whole of section 72 of the present Civil Service Act in the record?

Mr. OLLIVIER: The rest of the section reads as follows:

(2) Any action with respect to the officers, clerks and employees of
the Senate or the House of Commons authorized or directed to be taken.
by the Senate or the House of Commons under subsection (1), or by the’
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Governor in Council under any of the provisions of this Act made applica-
ble to them under subsection (1), shall be taken by the Senate or the
House of Commons, as the case may be, by resolution, or, if such action is
required when Parliament is not sitting, by the Governor in Council,
subject to ratification by the Senate or the House of Commons, as the case
may be, at the next ensuing session.

Any action with respect to the officers, clerks and employees of the
Library of Parliament and to such other officers, clerks and employees as
are under the joint control of both Houses of Parliament authorized or
directed to be taken by the Senate and House of Commons under subsec-
tion (1), or by the Governor in Council under any of the provisions of this
Act made applicable to them under subsection (1), shall be taken by both
Houses of Parliament by resolution, or, if such action is required when
Parliament is not sitting, by the Governor in Council, subject to ratifica-
tion by both Houses of Parliament at the next ensuing session.

(4) Nothing in this Act shall be construed to curtail the privileges
enjoyed by the officers, clerks and employees of the Senate, House of
Commons or Library of Parliament with respect to rank and precedence,
attendance, office hours or leave of absence, or with respect to engaging
in such employment when Parliament is not sitting, as may entitle them
to receive extra salary or remuneration.

The Senate and House of Commons being unable to act by themselves as a
body have delegated their powers to the principal officers of Parliament.

For instance, the rules of the House of Commons place the clerks and
servants under the direction and control of the Clerk of the House. To quote
standing order 83:

He has the direction and control of all the officers and clerks em-
ployed in the offices, subject to such orders as he may, from time to time,
receive from Mr. Speaker of the House

This is one of the ancient privileges of the House and is an essential part of
its rights, like the appointment of committees, the conduct of public business, the
procedure of the House itself, including the acts of the Speaker himself in the
chair, and the conduct of strangers in relation to Parliament and its members.

According to Bourinot—and this is taken from the first edition, page 183:

In the Old Province of Canada, and for the session of 1867-68 of the
Parliament of the Dominion, the appointment and control of the officers
and servants of the House of Commons was practically in the hands of
committees of the Commons. The House in that session parted in a
measure with its jurisdiction in that behalf, by passing a statute provid-
ing for an Internal Economy Board, composed of the Speaker and four
members of the Privy Council, to act as Commissioners for the manage-
ment of the financial affairs of the House of Commons staff under the
direction of the Clerk and the Sergeant-at-Arms. As a matter of fact, in
all particulars where this Board has no legal control, the Speaker acts
himself, as in England, with the assistance of the chief officers of the
Commons, the Clerk and Sergeant-at-Arms.
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The House of Commons has not parted with its sole control over its
officers except in the respect mentioned, and there we see the Chairman of
the Board, and practically the managing officer, is the Speaker of the
House itself, and not any member of the Executive.

While the other members of the Commission are Privy Councillors, it
is imperative that they must be members of the House of Commons, of
that body alone, neither the Crown, nor any outside Commissioners hav-
ing the right to deal exclusively with matters by the usage of this country,
derived from the usage of centuries in England, within the jurisdiction of
the House, among the privileges essential to its dignity as a branch of the
legislature, in no sense subject to the Executive authority.

Now, standing order 92 which dates back also to 1867, reads as follows:

92. Before filling any vacancy in the service of the House by Mr.
Speaker, inquiry shall be made touching the necessity for the continuance
of such office; and the amount of salary to be attached to the same shall be
fixed by Mr. Speaker, subject to the approval of the Board of Internal
Economy and of the House.

I would add here, in accordance with those principles, that the law does not
allow a statute framed in general terms, like Bill No. C-170, to revoke or alter
any particular statutes applying to the House, nor revoke their privileges. In
other words, the Houses being the judges of their own privileges, and having the
sole regulation of their own procedure and proceedings, it is for them alone to
control those instruments which are necessary for their effectiveness and the
corollary is that the Houses have sole control over every matter affecting their
officers and servants, except in those cases where they have delegated an
authority to others in express terms.

This brings us to the theory of the separation of powers which I would like
to mention because in its broader context it might affect and perhaps explain the
position I am now taking.

The doctrine of the separation of powers was fully developed in 1768 by
Montesquieu in his book The Spirit of Laws and taken up by the Encyclopedists
on the eve of the French revolution. It had a great influence on the French
Constituent Assembly of 1789 in bringing about the reforms to the political
regime in France. It also influenced, to a great extent, the fathers of the
American Constitution.

The three powers referred to are, of course, the legislative, the executive
and the judiciary, and the theory is that for good government these powers
should be as distinct and separate as it is possible to make them.

Montesquieu writes:

When the legislative and executive powers are united in the same
person, or in the same body of magistrates, there can be no liberty;
because apprehension may arise. Lest the same monarch or senate should
enact tyrannical laws, to execute them in a tyrannical manner.

Again, there is no liberty, if the judiciary power be not separated
from the legislative and executive. Were it joined with the legislative, the
life and liberty of the subject would be exposed to arbitrary control.
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It is true that the separation of the legislative and executive power does not
exist in this country in the same manner as it does south of the border. The
Prime Minister and his ministers, that is, the executive, are members of parlia-
ment and are responsible for practically all the legislation passed by that august
body. The public legislation which appears within the covers of our statutes
consists of Acts that were first introduced as government bills. If public bills
introduced by private members ever become law, it is because they have been

covered by the authority or influence of the government—rari nantes in gurgite
vasto!

Presidential government as understood and practiced in the United States is
based on the separation and independence of the legislature and the executive.
The Cabinet system as practiced here as well as in England is based on the
co-operation, the interaction and the interdependence of the legislative and

executive powers. I might add that it is counteracted, of course, by the practice
of responsible government.

We have been accustomed to look upon the judiciary as completely divorced
from the legislative and the executive powers. This, however, is not quite true as
the judges are appointed by the Governor in Council in accordance with sections
96, 97 and 98 of the British North America Act and their salaries fixed by
parliament in accordance with section 100 of the same statute.

Section 15 of the Supreme Court Act states:
Subject to the direction of the Minister of Justice, the Registrar shall
superintend the officers, clerks and employees appointed to the Court.
Section 17 states:

The Registrar or Deputy Minister, as the Minister directs, shall report
and publish the judgments of the Court.

Although the estimates of the Court are prepared by employees of the
Court, it is the Department of Justice that submits these estimates to the
Treasury Board for approval. The administration of the court is the responsibili-
ty of the Registrar under the direction of the Chief Justice, but, as stated above,
the Registrar is responsible to the Minister of Justice.

I remember many years ago a high official of the Department of Justice
arguing with a judge of the Supreme Court and stating that, in his opinion, the
Supreme Court was only a branch of the Department of Justice.

Other departments also interfere with the autonomy of the Supreme Court.
For instance the Queen’s Printer, under the authority of the Registrar General or
the Minister of Industry, I am not quite certain, publishes the judgments of the
court and is responsible to his minister. The Queen’s Printer also furnishes the
court with office equipment, stationery, supplies, and so on.

All this, I imagine, affects the autonomy of the Supreme Court and now I
would draw the attention of the committee to Bill C-170, to the definition of
public service for the purposes of the Bill, and to the fact that the staff of the
Exchequer Court and the staff of the Supreme Court are comprised in the
enumeration of Schedule A, bringing them for the purposes of the act within its

four corners—again reflecting the division of powers so far as the judiciary is
concerned.
25150—2



824 PUBLIC SERVICE OF CANADA November 8, 1966

In consequence of all I have said, it would appear to be easy to treat in the
same manner the staffs of the Senate, the House of Commons and the Library of
Parliament, but, I am asking myself whether this is desirable.

On the other hand, the employees of the Senate and of the House of
Commons could be granted bargaining rights by an amendment to this bill under
which the Speakers would represent parliament as their employer.

Perhaps I might note here that the character of the work performed by the
staff of the House of Commons—I have no authority to speak for the Senate—is
so different from that of government departments, that no organization or
classification intended for the latter can be applied to it. It is only in the
Commons that you will find such branches as Journals, Debates, Committees,
Members’ Stenographers, Reading Room, and so on, and none of these have
anything in common with any commercial enterprise and the employees must be
trained in the offices of the House—each of them has a specialty. Such grades as
have been made for the ordinary clerks are useless for the House of Commons.

The principle of parliamentary supremacy was discussed extensively in
special committees on the Civil Service on the 13th of April, 1932, then again on
the 8th, 9th and 17th of June, 1938, on the 15th and 21st of March, 1939, but
more especially at the sittings of the committee in 1961 during the months of
May and June. That is why it is thought that this principle being finally agreed
to should not now be yielded in the bills before parliament today.

The JoiNT CHAIRMAN (Mr. Richard): Now, we also have Mr. Hopkins.

Mr. KNOoWLES: Mr. Ollivier, having given his memorandum in English,
perhaps Mr. Hopkins would give his in French.

Mr. E. R. HopPrINS (Law Clerk and Parliamentary Counsel): The assump-
tion is flattering but inaccurate.

Mr. Chairman and members of the Committee, those of you who are
westerners by birth will recall that in the old-time revival meetings the evangel-
ist was always accompanied by an assistant who said hallelujah and passed the
plate. Well, T will not pass the plate, but I will say hallelujah to what my
colleague has said.

At the same time, no two lawyers say even the same thing in the same way,
although I might say that Dr. Ollivier and I have run in double harness, quite
happily, for some time. Sometimes he will lead off and sometimes I will. In the
case of the divorce committee I believe I led off and Dr. Ollivier followed, and he
did not merely say hallelujah but gave a splendid address on that too.

Mr. WALKER: Which one of you went through the western revivalist period?

Mr. Hopkins: I did. I wonder if I might do, as my colleague did, and revert
at the very outset to the question of Mr. Knowles with regard to the alleged
vacuum that might arise by the repeal of section 72 of the present Civil Service
Act. My conception of it is that while that might create what may be called a
statutory vacuum there would be no constitutional vacuum, because the mere
abandonment, if you want to put it that way, of the servants of the House of
Commons, would bring into operation or continue in operation the lex et con-
suetudo parliamenti—the ancient law of parliament which confers upon the
houses the right to control, appoint and so forth, its own offices.
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Mr. LEwis: I suppose what would create a vacuum then is the permissive
provisions that parliament could do certain things within its rights.

Mr. HopkINSs: That is right; that is absolutely correct, Mr. Lewis. I would
put it this way: my understanding is that neither the Senate nor the House of
Commons has made any memorable use of that permissive right—except that
very often, and I know this is the case in the Senate, the use of the Civil Service
officials has been requested and they have been very helpful from time to time in
aiding the proper authorities in the Senate, for example, to work out personnel
problems. Now there is a considerable difference between the way in which these
things work out in the Senate and in the Commons; these are slight historical
differences; for example, it is a much simpler procedure in the Senate. The
Senate has the power and the Senate actually by resolution approved of all the
mechanism and paraphernalia of personnel. It operates exclusively through the
standing committee of the Senate on Internal Economy and Contingent Ac-
counts. The Speaker of the Senate is not involved and this is perhaps for
historical reasons. The Speaker of the Senate is not elected by the Senators. His
is an appointment by the Crown. Now what happened, if we may go back to
1867, was that the Dominion of Canada was proclaimed on July 1, 1867 and
Parliament was called for November of that year. There was no staff. There
was hardly a place to start. So that Crown appointments were made by the
Crown of the clerks of the two Houses and of the Gentleman Usher of the
Black Rod and the Sergeant-at-Arms, and they were instructed to get together
a staff. I have here, if I can just put my finger on it, the resolution of the
Senate in November of 1867 which since then, has been the pattern. Do not
tell me I did not put it in? I know it by heart; it is very short and it says that
apart from those officers of the Senate which by tradition are crown appoint-
ments— and those are in effect limited to the Clerk himself, which is a Crown
appointment, and the Gentlemen Usher—all other staff and all employees of
the Senate shall be subject to the direction and control in salaries, discipline
and in every other way by the Senate. That was by virtue of the privileges
of the Houses.

I think sometimes we speak of Parliamentary privileges but those are the
privileges of the two Houses and the members thereof. This exists, as I say, as
part of the inheritance which we got from the British Constitution and from the
Preamble to the B.N.A. Act which says that we are to have a constitution similar
in principle to that of the United Kingdom. So I do not think there would be any
constitutional vacuum. The Senate, I am quite sure, would go right on as if the
statute was not there, by virtue of its privilege.

Mr. KNOWLES: May I ask for a caveat?

Mr. HoPkins: You may indeed. I would make this observation: speaking in
terms of legislative vehicles, there are many ways to skin a cat and there are
many ways to enact what is either law or tantamount to it. There is something
rather comforting, if I may put it that way, although it may not be strictly
necessary, in Section 72 of the Civil Service Act because it is understandable.
You have to read a lot of books, study a lot, and go to the Library and so on to
find out what is the lex et consuetudo parliamenti. But when you see something
spelled out in the statutes such as section 72, there can be no confusion; and it

could be—this is a matter of policy in which I hope that I do not intrude—that
25150—2}
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if it were decided, for example, that some of the provisions might usefully be
applied in either of these pieces of legislation, an appropriate provision could
readily be put in along the lines of section 72. An ideal vehicle, and this is
purely an opinion, would be the Senate and House of Commons Act. Actually
Section 72 merely puts in statutory form, by imputation the right that the
Senate and the Commons had by custom and usage of Parliament.

Mr. OLLIVIER: Mr. Chairman, may I comment on that? When Section 72 was
put in it changed the law because before that appointments were made by the
Civil Service Commission to positions.

Mr. Hoprins: In some instances, yes.

Mr. OLLIVIER: In quite a number of instances. In my own case, when I was
appointed, I was appointed by the Civil Service Commission after examination.

Mr. HopkINs: But my point is this; when you sweep away all this legislation
you are left with something; you are left with the custom of Parliament. So I say
I would amend sections for statutory inclusion, in an appropriate statute as
section 72. But I do believe that if you sweep away the whole, if you abandon, as
you would in effect do by this new legislation, civil service intervention in any
way in the service of the Houses it would, I think, undoubtedly be held that the
privileges of parliament then would operate.

Mr. OLLIVIER: There is another point, there, if I may, Mr. Chairman. The act
of repealing section 72 would not put back in the statutes the situation as it was
before because the Civil Service Act at that time repealed the previous Civil
Service Act.

Mr. HopkiNS: The whole thing would be swept away.

Mr. OLLIvIER: It would take us back to the consuetudo parliamenti.

Mr. HopkiNs: That is right. We are very fortunate, if I may put it that way,
that we have something like that. If we were to sweep away that vast reservoir

of experience and tradition we would be in trouble; we would be legislating 18
months a year.

Mr. LEwis: We could get a new reservoir.
Mr. Hopkins: It takes a long time to build a reservoir like that.
An hon. MEMBER: A hundred years.

Mr. HopkiINs: A thousand. As I say, I am trying as hard as I can to avoid
expressing any opinion on the matter of policy. I think I should say that I think
it was contemplated—and it is rather interesting—by the B.N.A. Act, by the
tools with which it was written, that the Houses should control their own staff.
One of the provisions in Section 91 is rather curiously worded in the light of
what we are discussing now and it is worded in a limited way.

I quote:

91.8 (8) The fixing of and providing for the Salaries and Allowances
of Civil and other Officers of the Government of Canada.

It does not say of the Houses of Parliament. It would include Crown appoint-
ments like the Clerk presumably, the Gentleman Usher and the Sergeant-at-
Arms, but in terms it would not appear to attempt to apply to the servants of
the Houses of Parliament. Now I am not intending, by any means, to imply by
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what I have said that there is any absolute constitutional barrier to Parliament
by clear words, enacting as they wish, in respect of the servants of the Houses of
Parliament. I do not believe there is such a barrier. Mr. Knowles particularly
will recall this, because he had a large part in the drafting of it. Under section
91(1), even if it involved a constitutional change, it is within the power of
Parliament so long as it does not affect provincial matters. How control over its
own staff would affect provincial matters, I do not know. I would think that
safeguard is a provision which now is part of the law but which I understand
might not have been part of the law had the Fulton-Favreau formula been
accepted and brought into force. So I do not see the problem is one of constitu-
tional barriers. I always have been brought up on the happy thought that
Parliament is supreme. That, of course, is the leading characteristic of the British
constitution. It has been qualified in Canada in two ways. One is that we have
two sovereigns. We have dual or parallel sovereignty. We have the sovereignty
of Parliament and we have the respective sovereignties of the provincial legisla-
tures. Also, there are some limitations on the freedom of action or sovereignty of
Parliament in the B.N.A. Act itself. Some of these cannot be readily changed by
unilateral action by any legislature. These are the so-called entrenched provi-
sions which require to be amended still by act of the Imperial Parliament.

I think I should only mention one more thing, and that is the effect on all
this of section 18 of the B.N.A. Act as amended. By the way, I am using an
excellent book; it bears the signature of Dr. Ollivier so I can read from it with
complete confidence.

Mr. LEwis: Could you give us the title?

Mr. HopkINS: It is the British North America Act and Selected Statutes
edited by Maurice Ollivier. Section 18 is the one which talks about the privileges,
immunities and powers of the Houses of Parliament, and I think that is what we
are talking about.

The privileges, immunities and powers to be held, enjoyed and
exercised by the Senate and by the House of Commons, and by the
Members thereof respectively, shall be such as are from time to time
defined by Act of the Parliament of Canada, but so that any Act of the
Parliament of Canada defining such privileges, immunities and powers
shall not confer any privileges, immunities or powers exceeding those at
the passing of such Act, held, enjoyed and exercised by the Commons
House of Parliament of the United Kingdom of Great Britain and Ireland
and by the Members thereof.

In other words the Fathers of Confederation, in their wisdom, decided to
leave it to the Parliament of Canada, but so anxious were they to have a
constitution basically the same, similar, the very prototype or image of the
English constitution, that they put the limitation in that the Houses should not be
given any powers greater than those possessed at that time by the British
Commons.

Mr. WALKER: May I ask a question before you go on? Does that leave room
fpr any change, 100 years later, in the operation of the United Kingdom Par-
liament in relation to its staff?

_ .Mr. Hopxkins: I would put it this way, that pursuant to the authority vested
In it by the B.N.A. Act, Parliament has acted in the Senate and House of
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Commons Act, and it has acted in a rather interesting way, by saying that the
Senate and House of Commons respectively and the members thereof, shall hold,
enjoy and exercise such privileges, immunities and powers as, at the time of the
passing of the B.N.A., were held, enjoyed and exercised by the Commons House
of Parliament of the United Kingdom.

The JOINT CHAIRMAN (Mr. Richard): What are you reading from now?

Mr. HopPkKiINS: I am reading from the Senate and House of Commons Act,
Section 4, Chapter 249 in the Revised Statutes.

What I am trying to say is that Parliament is limited by that to the
immunities and so on enjoyed by the Parliament of the United Kingdom from
time to time, but, if I am not mistaken, new head 1 of section 91 of the B.N.A.
Act will override that, since it does not concern the provinces but concerns
Parliament. Therefore, my conclusion—I have gone through this merely to
underscore it—is that Parliament is supreme in the matter of control of the
employees of either House.

That concludes my remarks.

The JOINT CHAIRMAN (Mr. Richard): Mr. Ollivier and Mr. Hopkins, would
you wo gentlemen please remain in your seats.

Mr. KNOWLES: I have one or two questions, Mr. Chairman, but perhaps
before I ask them I might be permitted to say that I already have in my files
many useful memoranda from Dr, Ollivier and Mr. Hopkins, and I would be very
happy to put into those files the minutes of today’s proceedings because I think

they have added to our understanding of the constitutional background of
Parliament.

I think, also, that we are on pretty common ground. I think we have been
helped to appreciate the supremacy of Parliament and the desirability of Par-
liament’s controlling its own affairs. I am prepared to carry that to the point of
saying that we should not farm out the control of the main body of our clerks,
officers and staffs. But is it not clear, Mr. Hopkins and Dr. Ollivier, from what
you have said, that, provided we stay within the framework of altering our own
relationship with our employees, we are free to alter those relationships either as
they are today, through unilateral action by the Commissioners of Internal
Economy, or by collective bargaining?

Mr. HopkiNns: I would say Yes.

Mr. KNnowLES: I am not asking either of you to say that we should do this;
I am merely asking whether in your view this is constitutionally appropriate.

Mr. OLLIvIER: I would agree with that, Mr. Knowles, and I would agree with
what Mr. Hopkins has said. Of course I do not know how far you want to go. I do
not know if you want to give us the right to strike but especially for the first
part, the right to bargaining—

Mr. KNOWLES: You would not; you love it too much around here.

Mr. WALKER: Do not take advantage of his good nature, now.

Mr. OLLivier: No, I would not object to the right to strike if the Members
of Parliament would go on strike themselves, but I do not think we should have
the right to paralyze Parliament. On the right to negotiate, I would be quite in
agreement with that. Of course that is a personal opinion.
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Mr. KNOowLES: You have already indicated that we have delegated authority
over some of our people in a few ways. May I note one or two that occur to me?
You have indicated that our translators and interpreters are under the Depart-
ment of the Secretary of State. You referred to the treasury branch. I might add,
too, its control over our indemnities, its specialized control over our pension
arrangements, which we have passed—

Mr. OLLIVIER: But what you do with delegating authority except delegating
authority within Parliament itself?

Mr. KnowLES: That is right; but I might also point out that the elevator
operators in the centre block belong to public works. They are our servants, if
you live on the principle—

Mr. OLL1viER: I do not think we delegated that power, I think it just came
naturally that we used public works.

In the case of the translators we did it purposely, and in the case previously,
also, I understand that the financial people did not belong to the House of
Commons before they were put under the Treasury Board, whereas there are
other people who belong to government organizations without our having dele-
gated that, such as the elevator operators. I do not think we ever passed an act to
say that they would come under public works.

Mr. LEwis: I suppose initially we borrowed them.
Mr. OLL1VIER: Yes; I think that is right.

Mr. LEwis: They are seconded from the Department of Public Works to the
Houses of Parliament.

Mr. OLLIVIER: Just as we have the Mounted Police on the grounds of
Parliament. To me, that is still the precincts of Parliament—everything that is
inside that wall down to the Rideau Canal, to Bank Street.

Mr. KNOWLES: At one time our typewriters were on loan to us from the
Department of Industry. I think they are our own now, but I am not sure.

Mr. OLLIVIER: From the Queen’s Printer.

Mr. KNowLES: But the same applies to our furniture. I think it is public
works. You mentioned the Queen’s Printer in relation to the Supreme and
Exchequer Courts. The Queen’s Printer’s establishment is very important to the
operation of Parliament.

Mr. OLL1viER: If the Chief Justice has to make a requisition to the Queen’s
Printer to get a pencil, I think it affects his autonomy.

Mr. KNOWLES: Our autonomy is certainly affected by the publication of
Hansard, the statutes and all the other documents.

I might also point out that the telephone service on the bill, which used to
come under the government some way, is now undoubtedly delegated to the
Bell Telephone. If we want to get a phone in here we have to get in touch
with Bell Telephone. If we make a long distance call we do it on lines pro-
vided by Bell Telephone. All I am saying is that there are a number of examples
of these things that we have done. But I come back to our main body of em-
ployees whose rates of pay are fixed by the commissioners of internal economy,
subject to the passing of a resolution by the House of Commons. All I am
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contending is that we have machinery for fixing the rates of pay and the condi-
tions of work of our main employees, and we do it within the constitutional
framework which says that we are separate; and you will both agree with
me that it is up to us, as a matter of policy, if we want to decide to do this
on the basis of collective bargaining.

Mr. OLLIVIER: Yes; so long as you do not delegate your authority to an
outside body.

Mr. KNowLES: That is right; in other words, we could, for example, decide
that the commissioners of internal economy are still going to make the arrange-
ments with the employees. In fact they are going to act, in effect, as the Treasury
Board would act with our employees. Would it not be desirable that this be done,
but not by putting a clause back into C-181, and not by adding to the schedules
of Bill C-170, but by putting it into the Senate and House of Commons Act.

Mr. OLLIVIER: Yes.

Mr. KNOWLES: You would agree that if we did that we would be maintain-
ing, in appearance as well as in fact, separate control.

Mr. OLLIvIER: I think for us that it would be better in the House of
Commons Act; and, for the Library of Parliament, in the Library of Parliament
Act. As for the Senate, they do not have an act, so you would put it in the Senate
and House of Commons Act; but for us, we have the House of Commons Act,
which deals with the Board of Internal Economy.

Mr. KNOWLES: You have quoted me, when you started Dr. Ollivier, as
expressing the view that if we are doing this for government employees gener-
ally, we should do it for our own. You were quite correct in so doing, and this
is still my view, but I accept, without hesitation, your qualification that we
should do it ourselves on a separate basis, maintaining the authority of parlia-
ment; but all I want us, as parliamentarians, to do is to provide for our

employees the same kind of arrangements that we are by legislation, providing
for other employees.

Mr. OLLIvIER: As a matter of fact, you could leave the acts as they are now

and put in a recommendation in your report to the effect of what you are saying
now.

Mr. KNowLEs: This is exactly, Mr. Chairman, what I would suggest we
do—not to amend any of the statutes, but to recommend in our report back to
the House that the government be urged to write an appropriate amendment into
the Senate and House of Commons Act, the House of Commons Act and the
{;ibrary of Parliament Act to provide for that department for our people on the

ill.
(Translation)

Mr. EmARD: I think that the problem at the present time is that Parliament
must continue to have control over its own staff, but that it has to be done
through methods which are different from those of 1867, because in 1867 the
labour movement was not organized to the same extent then as now.

Now, from what I listened to previously, it would appear that the Govern-
ment will authorize employees of the House of Commons to bargain collectively.
You also mentioned, Dr. Ollivier, that that power should not be delegated to
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persons outside of Parliament. This means that employees should have an
Association which is completely autonomous and independent from outside
agents.

Mr. OLLIVIER: Yes, this is what I had in mind. I have no objection to the
employees meeting and organizing themselves, but I would not want them to
have recourse to an outside agency, for instance, which would place all em-
ployees of the House and Senate on strike at one point or another. I think that if
we are to have this privilege, it has to be a privilege which is to be exercised
from within. In this regard I wonder whether the legislation which you would
apply to the House of Commons, to the Senate and to the Library of Parliament
should go as far as this legislation? I think it should stop at the “with the right to
strike’’, but of course, this is my own personal opinion.

Mr. EMARD: I agree that you do not necessarily have to have the right to
strike but would the employees in an Association be able to call on the services
of qualified persons outside? I am certain that at the present time, there are not
very many employees among the employees of the House of Commons who are
qualified to bargain with the Government.

Mr. OLLIvIER: In this regard we could follow the example given in Section
72, that as the need arises, employees could use outside assistance.

Mr. EMARD: The point I wanted to arrive at is precisely this. Would an
association formed by the House of Commons, have permission to affiliate or
would it merely be a form of loose affiliation, shall we say, with, for instance, the
Civil Service Association or another labour body?

Mr. OLLIvIER: Not if it were to interfere with the sovereignty of Parliament.
In other words—and of course this is a personal opinion that I am giving you, I
am not authorized to give you anything else—I do not want the labour unions to
be able to interfere with the sovereignty of Parliament and paralyze Parliament
and its activity. I think that the most essential part is this. We can allow postal
employees for instance, to paralyze the postal system, the railway employees to
paralyze the railways. Apparently this is what we are supposed to be approving
today, but I am not ready to allow any organization of Parliament the right to
paralyze Parliament, and I am afraid that if this organization of parliament
employees were under the jurisdiction of trade unions, these might indirectly
find a way of doing just that. I have the greatest respect for Parliament and I
find that nothing should interfere with the sovereignty of Parliament.

Mr. EMaARD: I am in agreement. I do not think that we should give the right
to strike to parliamentary employees. However, this is another subject. What I do
want, however, is for employees of the House of Commons, who are not so very
numerous, to be free to hire experts. The field of industrial relations today is a
very detailed and complex one, it takes economists, it takes lawyers, it takes all
kinds of experts, expert negotiators and so on. On the other hand these 1200
employees of ours grouped into one association cannot pay for the services of
experts. The only way that they can obtain these services is by taking advantage
of their affiliation to certain other unions or other organizations in the Public
Services from which they can obtain the expertise required for collective bar-
gaining; experts in grievance procedure, experts to show them how exactly to
train representatives in such matters etc. This is extremely costly and the money
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which 1200 employees could contribute each month would not be enough. That is
why, I think, it would be absolutely necessary if employees are to have an
association which can really take their interests at heart and bargain effectively
on an equal footing with Parliament which has all the experts required, for this
association to be affiliated to another body.

Mr. OLLIVIER: I have two replies to this. The first is that if we thought that
employees of the House or of the Senate were in any danger of being less well
treated than people outside you might perhaps be right. My second point
however is that here—

(English)

Mr. LEwis: Why should there be objection to the employees of parliament
joining the Public Service Alliance? I think it is necessary not to confuse two
things. You can have the group of employees of parliament bargaining separate-
ly, and bargaining, under an appropriate statute, amendments to the three acts
mentioned, but I think what Mr. Emard says is perfectly right, and I see nothing
in logic or in law that could prevent the parliamentary employees taking
advantage of the expertise and the experience of the Public Service Alliance in
their bargaining.

Mr. OLLIVIER: Yes; but what I would object to would be that the philosophy

of our employees, on account of the sovereignty of parliament, might be, and
perhaps should be, different from the philosophy of labour unions.

Mr. LEwis: I am not discussing that, that would put you “on the spot” if we
are arguing about politics.

(Translation)

Mr. OLLIVIER: You are getting into a question of policy, I wonder whether I
can make any comment on that, though I have my own opinion, of course—

(English)

I think this is more a matter of politics, and unless I am provoked by Mr. Lewis
I do not think I will get into it.

Mr. LEwis: You have been provoking me and I have kept quiet.

Senator MACKENZIE: Mr, Chairman, first I would like to express my ap-
preciation of the excellent statements made by our witnesses this morning. I
think they are the best and clearest statements on this particular aspect of the
Constitution of Canada that I have heard or read.

What I want to do is to put a question to Mr. Knowles. I agree with him
that we must be concerned about the conditions, rates of pay and welfare of the
employees of Parliament. I am wondering whether he feels that these must be

idepticql with the other groups subject to collective bargaining under the new
legislation that we are considering?

Mr. KNOWLES: Are you asking me whether I think the rates of pay should
be identical?

Senator MACKENZIE: No. It occurs to me that their duties may be different
and for that reason there—

Mr. KNOWLE§: If T may answer, Senator MacKenzie, so far as details are
concerned, no. It is the principle of the collective bargaining relationship.
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Senator MACKENZIE: The other question I wanted to ask was whether, in
this situation of what you might term a divided loyalty—that is, if they become
members of the larger collective bargaining unit and that unit is in the process of
hard bargaining with the government—the members of the staffs of the House of
Commons and Senate would feel they would have to support them, and, in the
possible situation of a strike occurring, engage in a sympathetic strike?

Mr. KNOWLES: Mr. Chairman, I would be very happy to answer that
question of Senator MacKenzie’s, as well. I do not think we should dictate to our
employees what kind of organization they form, or what group they join. They
may decide that it is desirable, for strength and so on, to join some outside
organization. They may decide that the nature of the operation on the hill is such
that they prefer to be in an organization of their own. It seems to me that it is
inherent in collective bargaining, if it is at all genuine, that you let the other side
make its own decision on what people it wants to join with and what procedures
it wants to follow. I can imagine that employees on the hill would want their
own organization. It might be separate, or it might be a unit of some larger
organization, but even if it were a unit of a larger organization the conditions on
the hill are different.

Senator MACKENZIE: Would you imagine that an affiliation would be ade-
quate?

Mr. KNowLES: I would leave that to them.

Mr. LEwis: Mr. Chairman, if I may add to what Mr. Knowles has said—and
I have heard it several times—I think we often think of the bargaining unit as
being the same as the organization and that, I think, is perhaps at the basis of
some of our concern. The Public Service Alliance, for example, which is to be
formed in the next few days, will have, if I understand correctly, by the present
arrangement, some 60-odd bargaining units. It may be the same organization but

there will be 60-odd separate collective agreements, 60-odd separate bargaining
units.

Now, in precisely the same way, if the employees of Parliament wanted,
they could form their own organization and affiliate with the Public Service
Alliance, but they would be a bargaining unit under a different statute, because I
think we all agree that it should come under a different statute or statutes. They
would have a separate collective agreement if that right were given them, and

machinery altogether separate from the machinery of any other bargaining
unit.

The point that Mr. Emard made was merely that legally—and you will
correct me if I am wrong—there is a suggestion, or a proposal, that nothing in
the law that we may recommend be passed should prevent the Parliamentary
employees from seeking the services of some other organization to assist them,
by whatever arrangement of affiliation or membership that they made decide. In
other words, it is not that the law, in my view, has to say whether or not they
Join the Public Service Alliance—that is their business—but that all that
will be required is that nothing in the amendments to the various acts should
prevent them from affiliating with or joining any organization if they so desire. I
think that is essentially the point.
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Senator MACKENZIE: What would the effect of their joining the Alliance be?
I do not quite follow you in terms of their being a separate unit and bargaining
separately. What obligations, if any, would affiliation with the Alliance carry
with it in respect of other units of the Alliance which have no—I was going to
say—status in common? That is not quite what I mean.

Mr. LEwis: I see what Senator MacKenzie means, Mr. Chairman, if I may
answer, but Mr. Knowles may want to answer. Surely it will depend on what
ground rules you lay down. If, for example, the suggestion that the right to
strike should not be available to Parliamentary employees is accepted by the
committee and by Parliament, then obviously their association with the Public
Service Alliance would have no effect on that particular point which seems to me
the only point concerning some members.

Mr. OLLIvIER: In other words you would still have the right to cross the
picket lines?

Mr. LEwis: If the law says so. Sometimes we take the right even if it does
not say so, but if the law says so we would have it.

Mr. HyMMEN: Mr. Chairman, I want to make a comment or two. First I
would add to what Senator MacKenzie has said, that this session this morning
has been most informative, particularly to a new member of Parliament. I realize
now, because Mr, Knowles put this question originally—and I certainly appreci-
ate the fact he did, because I asked a naive question at that time—how many
employees there were. I think the statement was made that it was 1,500.

So far as I am concerned a prime requisite here is that the employees on the
hill be given equal consideration on wage rates and working conditions as the
employees we are now considering under collective bargaining.

I still feel in my own mind that the situation on the hill is a little different
from the situation in the Civil Service generally. There are some rights which I
am concerned with resolving. There is the question of members’ secretaries. So
far as I am concerned, subject to prerogative, the members’ secretaries hold
their positions in the particular situation at the pleasure of the member. When
you get into collective bargaining you might have a few problems in this sort of
situation. It has been suggested by Dr. Ollivier that the employees on the hill
should not paralyze Parliament. It seems quite evident to me that that exclusive
prerogative is the opportunity of the members themselves.

I do not know whether Mr. Knowles is trying to establish a principle here of
collective bargaining being carried on in one segment of the employees of
Parliament, but again I say that my concern is very definitely that these people
should be given the same consideration as any other employee of the govern-
ment, which is the employee of each citizen of this country and if this can be
provided for I think we will avoid, many, many problems.

If I may comment on Mr. Emard’s question—and again this is information
which I would like to have—I am so sure that all the types of employees on
the hill would come under one association. We could have another proliferation
and another area of distinction. But I am very definite in my own mind that the
people on the hill should be given equal consideration if this can be assured in a
way other than through collective bargaining.



November 8, 1966 PUBLIC SERVICE OF CANADA 835

(Translation)
Mr. BERGER: According to present legislation could employees of the House
of Commons and the Senate form an association today or tomorrow?

Dr. OLLIVIER: According to existing legislation, I think the right of associa-
tion belongs to everyone. There is nothing which would have prevented us from
joining an association. The same law would not apply to everyone, because some
of our employees are not our employees, they are employees of the Secretary of
State, for instance, like translators and interpreters. There is no doubt that they
would have that right. But there is nothing to prevent our stenographers either
from forming a union. There is nothing to prevent them from doing so though I
cannot see for the moment what they would get out of it. The law would have to
state that this union has the same rights as any outside association but in so far
as Parliament is concerned, dealing with one office rather than another, and so
on,

(English)

Mr. LEwis: May I ask Dr. Ollivier a question—and I must ask it with a grin
on my face. Would the paralysis of Parliament be more serious if the interpret-
ers and translators who are not employees of Parliament went on strike together

with the rest of the employees of the Department of the Secretary of State, or
would it be greater if the secretaries of members of Parliament went on strike?

Mr. OLLIVIER: There are legislatures where there are no interpreters and
secretaries, but you might have some objections from Mr. Grégoire and others if
you did not have any translation.

Mr. LEwis: That is the understatement of the year.

Mr. OLLIVIER: There is another point. In our own standing orders it says, for
instance, that you cannot proceed if there is objection on second reading of a bill
that the translation has not been made in French. You would immediately
paralyse the government on that very point.

There is another reason I think we are not in the same position. There are
fringe benefits in the House. If you notice subsection (4) of section 72, there is
the fringe benefit of being able to take work when Parliament is not sitting,
which does not often happen now. Another fringe benefit, I suppose, is the
pleasure of working for members of the House!

Mr. KNOWLES: Mr. Chairman, I do not wish to open this up for a full-fledged
argument, but I would invite Mr. Hymmen and others to take a look at this
sacred cow, the member’s personal prerogative in the appointment of secretary.
Secretaries have rights, too, and I am not attacking it, but I just wonder if we
have not carried this a little bit too far and whether collective bargaining
necessarily needs to interfere with a confidential and efficient set-up so far as
secretaries are concerned? I just want to suggest that there are two sides to it.

The JoINT CHAIRMAN (Mr. Richard): I would like to make a comment be-
fore Mr. Fairweather speaks.

I am wondering, since we have had the benefit of our witnesses, and there
are no more questions to be directly addressed to them, whether this conversa-
tion, some of which is between members of the committee, would not be more
useful at the proper time, when we consider what the members of the committee
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intend to do with regard to a recommendation; because there is going to be a
recommendation.

Mr. KNOWLES: So far as I am concerned it could be left until we are drafting
our report.

The JOINT CHAIRMAN (Mr7. Richard): Then it could be a clear expression of
opinion by the members, between themselves, on the subject. I do not want to—

Mr. KNowLES: I am willing to leave it until we are drafting a report.

The JoiNT CHAIRMAN (Mr. Richard): Are there any other questions of the
witnesses?

(Translation)

Mr. EMaRD: I have a question to ask before these gentlemen leave. Fol-
lowing the discussions this morning, what would you suggest is the best way to
approach the Government, or whoever it may be. The best way, in other words
to allow collective bargaining for employees of the House of Commons, Senate
and Library of Parliament?

Dr. OLL1vIER: Even if we accept this principle it will still be necessary to
have Government intervention—for the Government to introduce legislation. I
think that if your report was simply designed to recommend an amendment in
the legislation relating to the Senate and the House of Commons and the Library
of Parliament so as to give employees of Parliament the same advantages as are
given through these various bills to outside services, this would be as far as you
Committee could go for the time being. It is not in your terms of reference to
prepare legislation related to this. By your terms of reference you are limited to
the three bills which have been referred to you, however, I think there is enough
scope in the order of reference to recommend that other legislation be introduced

to give to Parliamentary employees the same advantages as those given to
outside employees.

Mr. WALKER: Mr. Chairman, I would like to thank both witnesses along with
others. I certainly appreciated having this constitutional lecture—and I use the
word “lecture” in its real sense. It appears that the members of the committee,
if T have listened correctly, agree that the way to take care of this situation,
which concerns us all, would not be by amendment of any of the present legis-
lation that is before the committee. This is just a general statement.

Mr. KNOWLES: You are right on the lines that Dr. Ollivier suggested a
moment ago.

Mr. WALKER: Yes. Then, may I ask just two more quick questions. The right
of association into a group because of a common interest is now upheld, or, at
least, there is nothing against it. What, in your opinion, has stopped the House of
Commons and Senate staffs from forming themselves into an organization.

Mr. OLLIVIER: Probably they are well- -enough treated that they did not feel
it necessary to do that.

Mr. WALKER: That is one viewpoint. May I ask—

et Mr. KNowLEs: I would ask, from the point of view of the Senate, noblesse
oblige.

-y . oy
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Mr. OLLIVIER: Before you put your question I would like to answer Mr.
Knowles. I think each one of your stenographers has an ombudsman. They are
the members of Parliament, who act for the secretaries and who, either in-
dividually or together, must surely have enough influence to approach the
Speaker of the House on the Board of Internal Economy. I think, as a matter of
fact, the servants of the House have as many means of getting their positions put
in better shape, if I can put it that way, than an ordinary stenographer in a
department.

Mr. WALKER: Mr. Chairman, to comment on that, I think the most frustrated
group, if members of parliament can be termed employees of parliament, are
the members of parliament themselves in their dealings with the internal econo-
my commission on behalf of secretaries and other people.

Mr. KNOWLES: You will agree with me that we did well in the last parlia-
ment in providing, through the Speakers, some grievance procedure, and I do not
think it should be forgotten that it is there, but what we are concerned about is
the prinicple.

Mr. WALKER: I have just one other question. You made a statement which
gave me a little concern. Out of our approximately 1,200 employees of the House
of Commons and Senate, how many are seconded to us by departments who, in
fact, will come under this legislation that we are now considering?

Mr. OLLIVIER: That I do not know. I can only speak for my own office. I have
one who was seconded to me from the Department of Justice, and I must say that
he is better paid than if he were simply appointed by the House. I am confirming
to a certain extent what you said. He is getting a better salary because he is paid
the salary that he was paid in the Department of Justice.

Mr. WALKER: Well, does this not produce some danger to the preservation, if
you like, of the principles you outlined?

Mr. OLLIVIER: That is all right; but you have to choose between them and
sovereignty of Parliament, and I still opt up for the sovereignty of Parliament.

Mr. WALKER: Yes; this is what I am speaking about. Does not the fact that
some of our House of Commons and Senate employees are attached to other
departments and are simply loaned to us produce a danger to the sovereignty of
Parliament. I am talking in terms of the paralyzing of Parliament.

Mr. HopkiINs: Yes, I see, Mr. Walker; but this does not apply to the Senate.
Our chief of personnel says that we have no secondees.

Mr. WALKER: You have no secondees; so this is just House of Commons
staff?

Mr. OrLLiviER: We would have very few of them, and it is always a tempo-
rary situation. When they are seconded it is either for a while, or if they become
permanent then they stop being seconded.

Mr. WALKER: I am speaking about the difficulty of an employee who, because
(_)f his new bargaining position, may have an obligation to his association which is
in fact not the association of the House of Commons staff.

Mr. OLLIvIER: I do not have the statistics. I do not know how many seconded
employees we have. I do not imagine that we have very many; but they would
be in a temporary position in that way. If they wanted to become permanent in
the House it could always happen to them, I suppose.
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The JOINT CHAIRMAN (Mr7. Richard): Thank you very much, Mr. Ollivier,
and thank you, Mr. Hopkins.

We will call a meeting for this evening and'proceed with the amendments
which have been drafted by the Department of Justice.

An hon. MEMBER: That is Bill No. C-181.
The JoINT CHAIRMAN (Mr. Richard): Yes, C-181.
We will adjourn until 8 p.m.

EVENING SITTING

The JoINT CHAIRMAN (M7. Richard): Order. As you will recall when we
were studying Bill No. C-181, certain clauses were stood to allow Mr. Cloutier
to prepare some amendments, in accordance with the wishes of the Committee,
or rather, to prepare suggestions in proper form. Members of the Committee now
have copies of the suggested wording for amendments. You will note that the
clauses you have in hand now do not deal with the matter of appeals. That will
be taken up in a separate group for the better order of business.

I think Mr. Cloutier should take over here and we will begin with the
amendment to clause 5.

On clause 5—Powers and duties.

Mr. S. CLouTiER (Commissioner, Civil Service Commission): Thank you,
Mr. Chairman. Last week I indicated that the associations had requested some
clarification of wording to remove any possible misinterpretation as to the
authority of the Civil Service Commission to make appointments from within the
public service as well as from outside the public service.

The amendment that has been drafted by the law officers of the Department
of Justice reads as follows:

That Bill No. C-181, An act respecting employment in the Public
Service of Canada, be amended by striking out paragraph (a) of clause 5
and substituting the following:

‘(a) appoint or provide for the appointment of qualified persons to or
from within the public service in accordance with the provisions and
principles of this Act.’

Mr. KNOWLES: I so move.

Mr. CrossMAN: I second the motion.

Mr. WALKER: Mr. Chairman, I am sure that as these amendments are read
out they will be agreeable to all members, so in a spirit of great generosity shall
we divide up the honour of moving and seconding among the members of the
Committee, unless there is one that a certain member is particularly interested

in, and certainly as far as I am concerned I would be very happy to have him
move it.

Mr. KNowLES: I will sneak out and ask Jim to move it. I will _give him the
honour.

Mr. McCLEAVE: Anybody that wants to can have mine.
The JOINT CHAIRMAN (M7, Richard): Order, order.
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Amendment agreed to.
Clause 5 (a), as amended, agreed to.

The JOINT CHAIRMAN (Mr. Richard): Mr. Cloutier, on clause 6.
On clause 6—Delegation to deputy head.

Mr. CLouTiER: Clause 6 was stood in its entirety, even though I think the
questions that were raised pertained only to a few of the subclauses. The
amendment which is before the members of the Committee is proposing to
replace the whole of clause 6 as it is printed in the bill and I would like to cite
the differences between the two versions.

Subclause (1) the only change that is now proposed relates to the words line
35, “the conduct of” is removed. The law officers of justice have pointed out that
the matters which the Commission in the spirit of this proposal should not
delegate to departments, and which indeed the commissioners have no intention
of delegating are anything having to do with appeals, not only the conduct. The
first subclause would read the same as it appears in the bill without the words
“the conduct of”” which appear in line 35.

Mr. LEwis: It probably makes no difference but it is a good suggestion.

Mr. CLoUTIER: Subclause (2), the suggestion was made by members of the
Committee that in addition to providing for revocation in the case where the
individual appointed did not have the necessary qualifications there should be
provision whereby an appointment made in contravention of the terms and
conditions of the delegation should be capable of revocation by the commission
and the wording of subclause (2) (b) in the proposal so provides.

In addition the subparagraph that follows paragraph (b) provides that the
commission may revoke in such circumstances but only subject to subclause (3).
Subclause (3) is really a new subclause which provides for a suggestion made by
the staff associations to the effect that when the case involves a public servant or
somebody who had been appointed from within the public service, the revocation
could be made only after an inquiry had been held, during which the employee
concerned and the deputy head concerned had been given an opportunity of
being heard.

Members of the Committee will notice I am sure that the words “or their
representative” appear in that subclause to make again very clear that the
representatives of the employees may appear before such an inquiry. That I
think takes care of all the points that were made in relation to this particular
subject the last time we met.

Mr. LEwis: Shall we pass each subclause or would you rather go through
the whole clause?

Senator MACKENZIE: Let us deal with each as we go by.

Mr. LEwis: Does this mean, Mr. Cloutier, that you are providing a board to
replace the appeals procedure, or what?

Mr. CLoUTIER: No, sir. This is not an appeal. This is a situation where the
commission having delegated its authority to a department has reason to have
some concern relating to an appointment that was made or that is proposed to be

made in relation to (a) the qualifications of the individual concerned in relation
25150—3
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to the level to which he has been or is proposed to be appointed; or (b) has
reason for concern in relation to the adherence to the terms and conditions of the
delegated authority.

This says in effect that if the employee who had been appointed or is
proposed to be appointed was a public servant at that time, then the revocation
can take place only after an inquiry is conducted, and that inquiry will be
conducted—perhaps I am ahead of myself here, Mr. Lewis—but would be
conducted by the same appeal board that we will be talking about in clause 21
and clause 31, but the initial difference does not rest with the employee but with
the commission that examined the manner in which the delegated authority is
carried out.

Mr. LEwis: That is the reason I raised this. If you mean the appeal board,
are the words “upon the recommendation of a board established by it” appro-
priate—I do not know what your proposal, what your recommendation or
suggestion with regard to appeal board may be, or shall we leave this stand until
you get to the appeal board?

I understood Mr. Cloutier to say that it would be the same board, the
appeals board or tribunal that would inquire into this.

Mr. CrouTiER: The same officers who would in effect by specializing in the
conducting of such inquiries dealing with the qualifications of the candidate.

Mr. LEwis: What I am concerned about, Mr. Chairman, is if it is the same
agency as other appeals will go to, then before I would feel that I could
intelligently vote on these words I would like to see the other. If it is a different
agency I would like some explanation. That is my only point, but I do not want
to hold the Committee up. If it is the same agency as is proposed under a re-
vised clause 21, then I would feel happier if I saw the revised clause 21 before
dealing with this particular wording. We could let it stand until then if the
members of the Committee do not object.

I understand that what this would mean in practice is that the commission
becomes aware of an appointment; it has something in its mind which gives it a
prima facie case that the appointment should not have been made. It does not act
on it, but it sends it on to some other body, and acts on it only on that body’s
recommendation.

Mr. CLouTIER: That is the gist of it.

Mr. LEwis: That is the gist of it. Well, if the body is the same as the appeals

board, il seems to me, wiser to let it stand until later. The rest of clause 6 would
be carried. Would you move, Mr. Walker?

The JOINT CHAIRMAN (Mr. Richard): We went through—

Mr. WALKER: We have not finished the rest of clause 6 yet.

Mr. LEwis: Well, we should look at clause 5, should we not?

Mr. WALKER: There is still some discussion—

Mr. LEwis: Yes.

Mr. CLOUTIER: On subclause (5) Mr. Chairman, the point was made by a

member of the Committee last week that a deputy head should not be capable of
delegating authority in turn delegated to him by the commission without the
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prior approval of the commission. The proposed amendment to subclause (5)
which itself is a revision of subclause (4) as it appears in the bill, would so pro-
vide, and if I may read:

Subject to subclause (6) the deputy head may authorize one or more
persons under his jurisdiction to exercise and perform any of the powers,
functions and duties of the deputy head under this act, including,—

And this is the change.
subject to the approval of the commission and in accordance with the
authority granted it by this subclause, any of the powers, functions and
duties that the commission has authorized the deputy head to exercise and
perform.

In relation to subclause (6), Mr. Chairman, there is no change from the
precise wording of subclause (5) as it appears in the printed bill.

The JoiNT CHAIRMAN (Mr. Richard): Mr. Walker, are you moving subclause
(6)?

Mr. WALKER: No, Mr. Knowles, is moving that.

The JoINT CHAIRMAN (M7. Richard): Just so that I know.

Mr. LEwis: Just so that I understand it, I think that your revised number
(5) gives the deputy head the authority to delegate all his functions and duties,
and then you say that he may also delegate the duties delegated to him by the
commission, the latter being subject to the commission’s approval.

Mr. CrouTIER: I think that I would like to express it this way, Mr. Lewis.
The first part of subclause (5) provides for the deputy to delegate in such
manner as he sees fit any power or duty assigned to him by the act itself without
interference or prior approval of the commission. In addition to that, it would
authorize him to delegate, subject to the approval of the commission and in
accordance with the terms and conditions of the delegated authority, any powers
that are assigned to him by the commission under the delegation subclause (1).

Mr. LEwis: My difficulty—

Mr. CLouTIER: If I may give you an example, under this Bill—I do not think
I could name the clause right now—a deputy head, for instance, is empowered to
accept the resignation of an employee. He is empowered specifically to request an
appointment. These are the sorts of powers and duties which he may delegate to
his own staff without prior reference to the commission. However, any powers
that by the proposed act allocated or assigned to the commission and which the
commission by the authority of subclause (1) may delegate to the deputy, he
may not delegate further down the line within his department without the prior
authority of the commission.

Mr. WALKER: Mr. Chairman, standing subclause (3) for the moment, I move
the adoption of clause 6(1), (2), (4), (5) and (6).

Clause 6(3) stands.
Clause 6(1), (2), (4), (5) and (6) agreed to.
The JoiNT CHAIRMAN (M7. Richard): Clause 8.

Mr. CLouTIER: Mr. Chairman, before we move on to clause 8, I think there

was a motion moved but stood at the last meeting relating to clause 7(2).
25150—3}
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The JoINT CHAIRMAN (M7, Richard): Yes.

On Clause 7T—Access to records, assistance, etc.

Mr. CLoUuTIER: The motion in effect would have removed the words “or an
officer of the Commission” from line 25, clause 7(2). We took this under advise-
ment and on reflection we see no problem with that particular motion being
acted upon. Indeed, the law officers of the Department of Justice see none.

Mr. WALKER: Mr. Chairman, the motion was tabled; I suppose it could be
put. The original mover may not be here but the motion was tabled the last time
and we stood it—

The JoinT CHAIRMAN (M. Richard): Mr. McCleave wants to move it.

Mr. WALKER: I think you will find it was moved and seconded and tabled for
voting on later.

Mr. LEwis: I believe the amendment removed the comma after “Com-
mission” so it would read: ‘“the commission or a commissioner” and it would
delete the words “or an officer of the commission”.

Mr. WALKER: Right.
The JOoINT CHAIRMAN (Mr. Richard): It is moved by Mr. McCleave, seconded
by Mr. Lewis that:

Clause 7(2) be amended by deleting the comma, after the word
“Commission” in line 24 and substituting therefor the word “or” and by
deleting the words “or an officer of the Commission” in line 25.

Mr. WALKER: You left out one deletion. I hate to confuse this but I think you
left out the words to be deleted.

Mr. CLouTIER: No, he is right.
Mr. WALKER: Well, you have two commissioners in there.
Mr. CLOUTIER: No, no.

Mr. LEwis: It would read:

In connection, and for the purposes of, any investigation or report,
the Commission or a commissioner holding an investigation has—

Amendment agreed to.
Clause, as amended, agreed to.
On Clause 8—Exclusive right to appointment

Mr. CLOUTIER: My comment with respect to clause 8, Mr. Chairman, is the
same that I made in relation to subclause (a) of clause 5. That is, the commission
should have the authority to make appointments from within as well as outside
the public service and the proposed amendment reads:

That Bill C-181 be amended by striking out clause 8 and substituting
the following: “except as provided in this Act the Commission has the
exclusive right and authority to make appointments to or from within the
Public Service of persons for whose appointment there is no authority in
or under any other Act of Parliament.

The JoiNT CHAIRMAN (M. Richard): Moved by Senator Fergusson, second-

ed by Mr. Berger that clause 8 be amended according to the text in your
possession now.
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Amendment agreed to.
Clause, as amended, agreed to.
On Clause 10—Appointments to be based on merit.

Mr. CLOUTIER: On clause 10, I have two comments. The first again is in
relation to the word “to” or “from within’ and is the same as in the two previous
sections. Then there is also the comment that I brought to the attention of the
Committee, made by the staff associations, to the effect that the words “other
process” which appear in line 5 should be further defined to indicate that these
are processes of personnel selection and that they are designed to establish merit
of candidates. The proposed amendment would read, Mr. Chairman:

That Bill C-181 be amended by striking out section 10 and sub-
stituting the following: Appointments to or from within the Public
Service shall be based on selection according to merit as determined by
the Commission, and shall be made by the Commission at the request of
the Deputy Heads concerned by competition or by such other process of
personnel selection designed to establish the merit of candidates as the
Commission considers is in the best interests of the Public Service.

The JoINT CHAIRMAN (Mr. Richard): It is so moved by Mr. Lewis seconded
by Senator Deschatelets.

Amendment agreed to.
Clause as amended, agreed to.
On clause 14—Notice.

Mr. CLoUTIER: On clause 14, Mr. Chairman, the suggestion was made at the
last sitting of this Committee, that the clause should be reworded or rearranged
to provide that notices of competition should be given in bilingual form unless
the commission deems it impractical to do so. However, I should like to bring to
the attention of the members that clause 14 really needs to accomplish two
objectives. One is to ensure that notices are such as to reach potential or possible
candidates, and the amendment that I am now proposing would conserve this
dual purpose. If I may read, Mr. Chairman:

That Bill C-181 be amended by striking out clause 14 and substitut-
ing the following:

14.(1) The Commission shall give such notice of a proposed competi~
tion as in its opinion will give all eligible persons a reasonable opportunity
of making an application.

(2) A notice under subsection (1) shall be given in both the English
and French languages together, unless the Commission otherwise directs
in any case or class of cases.

The JoinT CHAIRMAN (M. Richard): It is so moved by Mr. Lewis seconded
by Senator Deschatelets.

Amendment agreed to.
Clause, as amended, agreed to.
On clause 16—Consideration of applications.

Mr. CrouTiEr: The point that was raised, Mr. Chairman, in relation to
clause 16 I think focuses more particularly on subclause (2). The concern that
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was expressed came from the Association des fonctionnaires fédéraux d’expres-
sion Francaise, and if I may summarize the earlier discussion on this point, the
concern was that any possible misinterpretation of subclause (2), as it appears
in the present bill, should be removed by a rewording to make it extremely
clear that the candidate may be examined in his own language but to the extent
that his proficiency in another language has to be established then that portion of
the test or examination may take place in a language other than his mother
tongue. If I may read the proposed amendment, Mr. Chairman:

That Bill C-181 be amended by striking out subclause (2) of clause
16 and substituting the following:

(2) An examination, test or interview under this section, when con-
ducted for the purpose of determining the education, knowledge and expe-
rience of the candidate or any other matter referred to in section 12
except language, shall be conducted in the English or French language or
both, at the option of the candidate, and when conducted for the purpose
of determining the qualifications of the candidate in the knowledge and
use of the English or French language or both, or of a third language,
shall be conducted in the language or languages in the knowledge and
use of which his qualifications are to be determined.

The JOINT CHAIRMAN (M. Richard): It is so moved by Mr. Emard, seconded
by Mr. Hymmen.

Amendment agreed to.
Clause, as amended, agreed to.
On clause 22—Effective date of appointment.

Mr. CrouTiER: I think some question was raised on clause 22 as to the
reasons for the appearance of the first four words in this clause. Again, I
undertook to seek an explanation. I would like to refer members to clause 22 of
Bill No. S-9 the short title of which is the Interpretation Act, which was passed
by the Senate on June 30, 1966, and which I understand has yet to be passed by
the House of Commons. I am referring particularly to subclause (3) of clause 22
which provides for retroactivity of appointments other than appointments by
instrument under the Great Seal, for a maximum period of 60 days. In the public
service, because reclassifications are, in fact, appointments and because on occa-
sion reclassifications must, or should, have a greater retroactivity than 60 days,
therefore at the time this clause was drafted which was quite a few months ago,
even before this bill was passed by the Senate, it was felt wise at that time to
introduce the words ‘“Notwithstanding any other Act”’. However, on re-examina-
tion of this point, with particular reference to the arguments presented by some
members of the Committee to the effect that the Public Service Employment Act,
if 1.t is passed, would take precedence over the Interpretation Act, the law officers
of justice see no objection to the removal of these four words. In order to give

effect‘to' the wish that was expressed by some members of the Committee at the
last sitting the proposed amendment would read:

Tl}at Bill C-181 be amended by striking out from clause 22 the words
“Notwithstanding any other Act”.

The JoiNnT CHAIRMAN (Mr. Richard): It is so moved by Mr. McCleave,
seconded by Mr. Berger.
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Amendment agreed to.

Clause, as amended, agreed to.

Mr. KNowLES: It will have to begin with a capital “A”.
On clause 26—Resignation.

Mr. CLOoUTIER: Here the comment was made by one of the staff associations
that there should be no doubt that in accepting a resignation the deputy head
should be so in writing and the proposed amendment would read, Mr. Chairman:

That Bill C-181 be amended by striking out clause 26 and substitut-
ing the following:

26. An employee may resign from the Public Service by giving to the
deputy head notice in writing of his intention to resign and the employee
ceases to be an employee on the day as of which the deputy head accepts,
in writing, his resignation.

The JoINT CHAIRMAN (Mr. Richard): It is so moved by Mr. Walker, seconded
by Senator MacKenzie.

Amendment agreed to.
Clause, as amended, agreed to.
On clause 27—Abandonment.

Mr. CLoUTIER: On clause 27, Mr. Chairman, the associations observed that it
was possible that an employee may be absent from his position without specific
permission for reasons that were beyond his control and that in such circum-
stance he should not be penalized by being declared as having abandoned his
position. The proposed amendments, Mr. Chairman, would accomplish this. I will
read the following:

That Bill C-181 be amended by striking out clause 27 and substitut-
ing the following:

27. An employee who is absent from duty for a period of one week or
more, otherwise than for reasons over which, in the opinion of the deputy
head, the employee has no control or otherwise than as authorized or
provided for by or under the authority of any Act of Parliament, may by
an appropriate instrument in writing to the Commission be declared by
the deputy head to have abandoned the position he occupied, and there-
upon the employee ceases to be an employee.

Mr. LEwis: I apologize that I was not here when this clause was reached but
is absenteeism a matter for collective bargaining or is it not, Mr. Cloutier? As I
understand it, the standards of discipline are a matter for collective bargaining.
Is that correct?

Mr. CLOUTIER: Yes, sir.

Mr. LEwis: As I understand it, the discipline for absenteeism that surely is
also a matter for collective bargaining.

Mr. CLouTIER: The kind of absenteeism that is provided for here, Mr. Lewis,
is the sort of instances where the employee simply disappears.

Mr. LEwis: Well, that is precisely the point. Mr. Chairman, I apologize again
for not having been here, for it was my intention if I had been here to ask why
this section is needed at all. Suppose you have a collective agreement which is
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between a bargaining agent covering a bargaining unit where they persuade the
government that a person may be absent for 10 days without suffering dismissal.
Why should an act of parliament have this precise detail? I can visualize a
situation where a person is absent for only three or four days and deserves to be
fired if he is absent on a toot and has no explanation for it at all, or if he has
been absent three or four times for two or three days and shows a pattern of
absenteeism which is unjustified. I am giving you the other side: The two may
well be a perfectly just cause for dismissal. Why should this bill deal with this
kind of detail if you are going to have collective bargaining over the standards of
dismissal?

Mr. CLOUTIER: Mr. Lewis, for this reason. While the absenteeisms for all the
reasons you are referring to are correctly and properly, I would think—mind
you I would not want to be quoted as an expert on this point, but I think it
would be proper subject matter for collective agreement, in the case of contra-
vention for dismissal under Bill No. C-182 and possibly eventual grievance and
adjudication under Bill No. C-170, however there are still cases of the individual
simply disappearing. If the man has disappeared there is no grievance to be
brought and there is no adjudication on the case and there is a need to separate
these individuals from the public service.

Mr. LEwis: I am just not persuaded, Mr. Cloutier. Try again, maybe I will
not be so obstinate. But, as I read this bill, the public service commission has
authority—if T remember correctly—correct me if I am wrong—to make regula-
tions—

Mr. McCLEAVE: May 31 cover it, Mr. Lewis?

Mr. LEwis: No, I do not think so. Section 33—I remember it correctly—
states as follows:

33. Subject to this Act, the Commission may make such regulations
as it considers necessary to carry out and give effect to the provisions of
this Act.

Now, I would have no objection at all to the commission, subject to the
collective bargaining process, making rules regarding absenteeism and, they
might even with justice be stricter than this week’s absence provided in this
section. I indicated to you one example which is fairly frequent in industry.
Sometimes the man is absent only one day but if he was absent three days one
week and two weeks later, another two or three days and three weeks later
another day or two, then, if he does it again, and he has been given warning, he
is fired whether he is absent a day or a week or a month and you may well be
able to support that. What I find incongruous—I am not going to fight about
it—no, maybe I will, too, because I think it narrows unnecessarily the grounds
for collective bargaining. I find it completely incongruous to have this kind of
detailed regulation on absenteeism in a section of the bill.

Mr. CLouTIER: Mr. Lewis, I would argue that this section does not narrow
down the field on the subject matter of collective bargaining but it is a section

necessary to indicate how a public servant who, after all, by becoming a public
servant acquires some rights, may abandon or lose these rights. The law officers,
I think, would argue, as I am going to try to do right now, that a right to a pub-
lic servant given by a salute cannot be removed from that individual by a
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regulation. In other words, this statute gives to a public servant the right of
security of tenure and a regulation passed by the commission would not be
sufficient to, in effect, say to that employee that he has abandoned his position.

Mr. KNowLES: Mr. Cloutier, would you relate what you are now saying to
section 24 which reads as follows:

24. The tenure of office of an employee is during the pleasure of Her
Majesty, subject to the provisions of this and any other Act and the
regulations thereunder and, unless some other period of employment is
specified, for an indeterminate period.

Senator MACKENZzIE: Mr. Chairman, I think that Mr. Lewis and his col-
leagues are not objecting to a person losing his status as a civil servant for being
absent without cause, but I understand him to argue that this is already provided
for by the regulations which gives to the commission the power to dismiss the
person if he is absent or shows any inclination for frequency of absenteeism.

(Translation)

Mr. EMARD: I think that in this particular case it is a little bit different. It is
not a question of dismissing an employee for a reason. In this case he is being
dismissed because of absence from work, but when the time comes to put that on
file, he is no longer there to defend himself. If the employee is not dismissed, if
he comes back at the end of 4 or 5 days, although he is absent every week on
Mondays as in some cases, he is always there to defend himself. In that case
however he would come under the procedure established for collective bargain-
ing. But this is in the case where an employee disappears completely. We have
already seen cases like that. I do not think that this is covered by the collective
agreement, nor is the dismissal procedure, and I think that the Act is right in this
particular case.

(English)

Mr. KnowLES: I wish you would try to answer my question, which I think is
still relevant: Can the commission not do this under clause 24?

Mr. CLoUTIER: It, of course, talks about “subject to the provisions of this
and any other act and the regulations thereunder”.

Mr. LEwi1s: The regulations thereunder.

Mr. CLoOUTIER: Yes. I would argue that the provision of that particular
reference relates to the conditions of employment rather than the termination of
that employment.

Mr. KNOWLES: It says “security of tenure”.

Mr. McCLEAVE: Mr. Chairman, I suggest that Section 31 is also in this field
and is relevant and that the only limit on 31—I am sorry, the only limit on 24,
which Mr. Knowles has mentioned, and upon 31, is this section 27. Somebody has
decided it is all right for an employee to go off for a period of one week or more;
but for any other reason, the deputy head, for example, in section 31, can decide
if an employee is incompetent or incapable and by stating this to the employee,
knock him out or knock him down. It is probably just the fact that we are
getting three somewhat separated sections of the act which are confusing but I
think I can see the point in them.
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Mr. WALKER: I would like to remind the Committee that the rewording of
this clause was for the protection of a civil servant who might have been in an
automobile accident, suffered amnesia, and because he had no control over the
length of time he was away, this was the purpose of spelling it out so precisely. It
had nothing to do with the catching of a malingerer. It was just for the opposite
purpose that this was put in, to protect somebody through additional language.
This does not cover the principle you are speaking of, I know, but when this was
discussed at first, we felt this additional language was needed for the protection
of somebody who had no control over the accident which made him absent
himself. Is this not so?

Mr. CrouTIER: I think so. The whole intent of the clause is to protect the
employee, or to deal with the employee who is not there to be the subject of a
reprimand or disciplinary action and thereby to provide a legal manner in which
he could be struck off from the records.

Mr. KNOWLES: Mr. Chairman, on looking at the marginal note which is one
word “abandonment”, I would think that what you are trying to provide here is
machinery for the case of an employee who abandons his job. At that point you
say he has abandoned his job and is out. But you equate abandonment with just
what act? Absence for a week or more. If you had said and you were nodding
your head when I was paraphrasing, and if this section read: ‘“An employee who
has abandoned his job shall thereby be out”, I do not think that would have
quite the odour which this clause seems to have.

Mr. CLoUTIER: The clause will have to be more precise as to what abandon-
ment is. The attempt in this subclause is to precisely define what abandonment
is. It would be good enough to say he has abandoned his job because he could
leave for a couple of hours during the day and the deputy would then—

Mr. KNowLES: Or he could be there; he could be present.

Mr. CLouTIiER: I do not think that anybody would follow that line of
argument very far.

An hon. MEMBER: I would like to ask Mr. Cloutier if there is a clause
similar to this in the present act and to what extent has it been used?

Mr. CLouTIER: Yes. The similar clause is in section 53, if I may read it:

An employee who is absent from duty without leave for a period of
one week or such longer period as may be prescribed by the regulations,
may by an appropriate instrument in writing be declared by the deputy to
have abandoned his position and thereupon the position becomes vacant
and the employee ceases to be an employee.

Mr. WALKER: All we were trying to do was to take that old section of the act
but build into it a protection for an employee who had no control over the cause
of his absenteeism.

Mr. LEwis: My answer is, Mr. Chairman, that when you did not have Bill
No. C-170 I could well understand the Civil Service Act making this kind of
provision, but if standards of discipline are negotiable I still cannot, for the life
of me, see why one subject of possible discipline gets written into the act itself.

Mr. CLOUTIER: My answer to your point, Mr. Lewis, has to be that the
employee who is not there cannot be disciplined.
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Mr. LEwis: I am sorry, but I do not follow that, Mr. Cloutier. You can
discipline someone who is not there. Dismissal of a person because he is absent is
a form of discipline, surely, and it is because he is absent you dismiss and
because he is absent he is not there. Certainly we can discipline an employee
who is not there. The thing that worries me about this—let me put it to you in
another way. Suppose an employee is absent for ten days, and on the eleventh
day the deputy head takes the action provided in this clause. On the twelfth day
the employee appears with a perfectly good reason for his absence. What
authority has the deputy head then, because as of the date of the deputy head
stating in the appropriate instrument in writing, he ceases to be an employee.
What do you do, do you rehire him?

Mr. CLOUTIER: The interpretation under that circumstance is that if the
reason is satisfactory to the deputy head, then the deputy head did not have legal
basis under which to have declared him—

Mr. LEwis: The instrument is null and void.
Mr. CLouTIER: That is right. So he is then back in his job.

Mr. WALKER: May I ask a question, Mr. Chairman? Mr. Lewis I would like
you to hear this, too. May I ask Mr. Cloutier through you Mr. Chairman, does the
inclusion of this clause do away with the right of abandonment being dealt with
under collective bargaining? I do not see that it does.

Mr. CLoUTIER: Definitely not.

Mr. WALKER: I do not think this takes from bargaining the right to deal with
cases such as this, but you can say a man can be represented if he is not there. I
suppose in a measure he can but you cannot put up much of a case for him surely
if he is just represented by someone who does not know the circumstances.

An hon. MEMBER: Mr. Chairman, I do not want to take up much more time
but I think we are assuming in this clause that if the man is away for ten days
that nobody is going to make any effort to contact him or find out why he is not
there or if he has been in an accident or something. The other thing I was going
to ask, just as a point of interest is, if the absenteeism is going to be a
bargaining matter, is there any present code of discipline in the civil service on
absenteeism?

Mr. CLOUTIER: Not at this point in time. There is not an over-all standard of
discipline which would govern such situations. There are provisions in various
departments. Of course, this would be changed under collective bargaining.

An hon. MEMBER: I was just trying to get an idea where we were starting
from.

Mr. KNOWLES: You are on our side of the argument now, Mr. Cloutier.
Mr. CLOUTIER: Do you really think so?

Mr. LEwis: Yes, you have just stated the case. You have not had any code of
procedure for absenteeism but you now will have it, under collective bargaining.

Mr. CLouTIER: I must have misunderstood the question quite seriously if I
gave that impression. I thought that the question which was asked of me was
whether there is now in the public service a standard code of discipline applying
to the whole of the public service. I said: “No, there is not one,” but there are
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standards of discipline in each department dealing with this sort of thing. The
revision to the Financial Administration Act which the Committee will be
studying under Bill C-182 would provide the Treasury Board with the authority
of establishing standards of discipline covering all departments.

Mr. LEwis: If Mr. Cloutier feels that this is absolutely essential, I will go
along with it.

Mr. WALKER: I move clause 27 be amended by substituting the following:

“27. An employee who is absent from duty for a period of one week
or more, otherwise than for reasons over which, in the opinion of the
deputy head, the employee has no control or otherwise than as authorized
or provided for by or under the authority of any Act of Parliament, may
by an appropriate instrument in writing to the Commission be declared by
the deputy head to have abandoned the position he occupied, and there-
upon the employee ceases to be an employee.”

Senator MACKENZIE: I second the motion.

The JoiNT CHAIRMAN (Mr. Richard): Does the amendment carry?
Amendment agreed to.

Clause, as amended, agreed to.

Some hon. MEMBERS: On division.

The JOoINT CHAIRMAN (M. Richard): We will now go on to clause 28.
On clause 28—Probationary period.

Mr. CLoUTIER: On clause 28, there are again two comments which were
made. The first one, Mr. Chairman, was made by the staff association who argued
that the new bill, or Bill No. C-181, like the present Civil Service Act, should
require the deputy head to communicate to the commission the reasons for which
he proposed to reject an employee on probation. As I indicated at the last sitting,
the commission supports this view. In addition, the point was made by members
of the Committee that in the case of an individual on probation, following a
promotion, thereby in the case of a so-called, long time public servant, there
should be an obligation on the part of the commission not only to try to place
him but actually to put him on an appropriate eligible list. Indeed, the proposed
amendment would seek to accomplish these two objectives. If I may read it, Mr.
Chairman:

“That Bill C-181 be amended by striking out subsection (4) of section
28 and substituting the following:

(4) Where a deputy head gives notice that he intends to reject an
employee for cause pursuant to subsection (3) he shall furnish to the
Commission his reasons therefor.

(5) Notwithstanding anything in this Act, a person who ceases to be
an employee pursuant to subsection (3)

(a) shall, if the appointment held by him was made from within the
Public Service, and,

(b) may, in any other case,
be placed by the Commission on such eligible list and in such place

thereon as in the opinion of the Commission is commensurate with his
qualifications.”
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(Translation)

Mr. EmarDp: The Deputy Head is apparently required to give notice to the
Commission when he decides to dismiss a person, but does the Commission have
to give notice to the employee if the employee wants to know the reason for his
dismissal, or does it satisfy the Act if the Commission itself is aware of it?

Mr. CLouTIER: The interests of all concerned would be better served if the
Commission is left free to decide, at its discretion of the best way to communi-
cate with the employee.

Mr. EMARD: If an employee absolutely wants to know the reason, it does not
mean he will be told?

Mr. CLOUTIER: The Deputy Minister communicates with the Commission on
an official basis. When it is necessary to inform the employee of the reasons for
his dismissal, it is often necessary to provide further explanations, or amplifica-
tion, or to proceed with a little more restraint than would be the case in an
official communication.

Senator DENIS: The Commission is not absolutely required to approve the
deputy head’s decision, even if he gives reasons for it?

Mr. CLOUTIER: The reasons given by the Deputy Minister are considered by
the Commission. It might be that the reasons which the Deputy Minister gives
appear valid in so far as the actual work being performed by the employee is
concerned, but might not be so in other circumstances. This would enable the
Commission to appoint the individual in question to another position.

(English)
Mr. LEwis: But you do intend—and I am not for the moment saying I
disagree—by the previous section, but at all events by your new subclause (4),

do you not, to give the deputy head the sole authority not subject to review even
by the commission—

Mr. CLOUTIER: That is right.
Mr. LEwis: —to reject a person during his probationary period.

Mr. CLouTIER: That is right, and this is consistent with the usual practice
both inside and outside the civil service.

Senator DENi1sS: Do you think that the reasons given are not sufficient for the
rejection of an employee?

Mr. CLOUTIER: Where the commission might be of that opinion then the
commission will place that individual elsewhere.

Senator DENIS: But he will have to move, anyway.
Mr. CLOUTIER: Exactly.
Mr. LEwis: You cannot override the deputy head?
Mr. CLouTIER: Not in this case.
Mr. LEwi1s: Not during the probationary period.
Mr. CLOUTIER: Yes, that is right.

(Translation)

Senator DESCHATELETS: There may be minor reasons, such as incompatibil-
ity, let us say
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Mr. CLOUTIER: Possibly.

Senator DESCHATELETS: It could be for more fundamental reasons, but it is
important in these cases to give some discretion to the Commission so that it can
act in the best interests of all concerned.

(English)

Mr. KNOWLES: It is now clear from this re-wording—and I am thinking back
to the discussion we had the other day—that in the case of a new employee from
outside who is recommended and given his first probation, if he fails in the view
of the deputy head, he is out and there is no binding obligation on the commis-
sion to do anything about it?

Mr. CLouTIER: That is right.

Mr. KNOWLES: But in the case of an employee who was promoted from
within the service, whether it was a one year employee or a fifteen year
employee, if he fails to measure up to the responsibilities of the new job in the
opinion of the deputy head, he is out but the commission is obligated to—

Mr. CLoUTIER: To put him on an appropriate eligible list.
Mr. KNOowLES: That is better.

Mr. CLOUTIER: In all fairness, I think I should draw to your attention, Mr.
Knowles, that if the reasons for the rejection are such that they would render
this individual unfit for service anywhere, then there are no appropriate eligible
lists for that kind of individual.

Mr. KNOWLES: But if the commission has recommended that a grade five
employee should move up to a grade six position, and then finds out he was not
good for anything, something would be fishy. It is not likely to happen, is it?

Mr. CLOUTIER: This points to the humanity in all of us.
Mr. WALKER: I move the amendment.

Mr. CrossMAN: I second the motion.
Amendment agreed to.
Clause 28, as amended, agreed to.

On Clause 45—Annual Teport on operations under Act.

Mr. CLoUTIER: The amendment under Clause 45, Mr. Chairman, again was
suggested by one of the staff associations when they argued that it might make
sense for the commission to report to parliament any delegation made to a
deputy head but, more important, any revision or amendment or rescinding of
that delegation which had to be made by the commission. The amendment
would provide for this. If I may read the proposed amendment, Mr. Chairman:

“That Bill C-181 be amended by striking out clause 45 and substitut-
ing the following:

45. The Commission shall, within five months after the thirty-first
day of December in each year, transmit to the Minister designated by the
Governor in Council for the purposes of this section, a report and state-
ment of the transactions and affairs of the Commission during that year,
Z‘he nature of any action taken by it under subsection (1) or (4) of section

Mr. Lewis: I think it is (5) now.
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Mr. CLoUTIER: We could make that change right away then.

Mr. LEwis: It should read: ...the nature of any action taken by it under
subsection (1) or (4) of section 5.

Mr. CLOUTIER: No, it is still (4), Mr. Lewis. It is still subclause (4). We
caught that. The new Clause 6(4) would read:

“The Commission may from time to time as it sees fit revise or
rescind and reinstate the authority granted by the subsection.

Mr. LEwWIS: (4) has not changed. You have (1), (4) or (5).

Mr. CLOUTIER: Surely you would not want the report from the commission
to append the signing authority for each department. What the associations had
in mind was this.

Mr. LEwis: No, it was part of (5) that I was thinking of. What you are now
saying, I appreciate fully. I was thinking of the part of subsection (5) which
authorizes the deputy head to delgate someone under him in the same way and
for the same purposes as the commission delegated authority to him. It seems to
me that if you do not think it is too big a task that, too, should be in the report.

Mr. CLOUTIER: It would be a voluminous operation which, I would like to
suggest, would accomplish very little.

Mr. LEwIs: Right.

Mr. CLouTIER: If I may continue then:

...the nature of any action taken by it under subsection (1) or (4) of
section 6, and the positions and persons, if any, excluded under section
39 in whole or in part from the operation of this Act and the reasons
therefor, and that Minister shall cause the report and statement to be laid
before Parliament within fifteen days after the receipt thereof or, if
Parliament is not then sitting, on any of the first fifteen days next there-
after that Parliament is sitting.”

Mr. EMARD: I move the amendment.

Mr. BERGER: I second the motion.

Amendment agreed to.

Clause, as amended, agreed to.

Mr. CLouTIER: Mr. Chairman, that completes that group of amendments

which the committee indicated were the last two things they would consider,
with the exception of a few amendments dealing with appeal.

The JOINT CHAIRMAN (Mr7. Richard): That is, clauses 5, 6, 21 and 31.
Mr. CLoUTIER: That is right. I believe it is 5, 6(3), 21 and 31.
The JoINT CHAIRMAN (Mr. Richard): That is correct.

Mr. CLoUTIER: In this case also I have ready for the members of the
committee a printed text of the proposed amendments. If I may preface the
consideration of these amendments, Mr. Chairman, I would like to say that my
colleagues and I have examined and considered at length and in depth the
arguments made by various members of the committee in relation to the appeal
provisions of Bill No. C-181. Also, we have had long discussions, in the light of
these representations.
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Mr. Chairman, I would like to be very very clear in that we remain
unchanged in our conviction that if it is worthwhile to have the merit principle
in the public service, then there can be only one custodian of that principle.
Indeed, we could not agree with any arrangement whereby appeal under this
act, or more particularly, appeals for reasons such as those provided for in clause
21 and 31, would be capable of submission to a board independent from the
commission, to a board appointed by the governor in council as has been
mentioned in some quarters. Indeed if it were otherwise decided, if it were
decided that this is the arrangement that was to prevail, I think, Mr. Chairman,
that my colleagues and I would have to re-examine our own position as commis-
sioners in the civil service. I would submit that under such arrangements we
would think it extremely difficult for any government to find candidates who
would be willing to assume responsibility for the administration of the merit
principle in the public service. We simply do not see how the system could make
sense. However, as I said, we have examined very very carefully the representa-
tions or the suggestions made last Thursday at both sittings of the committee. My
suggestion is that the principle—or some of the principles advanced—could be
accommodated by giving to the appeal board under the Civil Service Commission
the same kind of executory decision making authority as the adjudication boards
would have under the bargaining system. In other words, the appeal boards
would have the power of making a final and binding decision which would be
binding on the parties, binding on the commission as well as on the deputy
heads. The unity of administration of the merit principle would be conserved by
the commission having the authority to establish these appeal boards.

Mr. Chairman, we would be in agreement with amendments to clauses 5, 21
and 31 such as the members now have before them that would give a statutory
basis to the situation that I have just outlined. If I may read the three amend-
ments for the record, the first one is:

that Bill C-181 be amended by re-lettering paragraphs (d) and (e) of
clause 5—
—which, incidentally, Mr. Chairman is the clause that provides for the general
powers and duties of the commission and which puts an obligation on the
commission—
—as paragraphs (e) and (f) respectively, and by inserting the following
as paragraph (d):
“(d) establish boards to make recommendations to the Com-
mission on matters referred to such boards under section 6 and to
render decisions on appeals made to such boards under sections 21
and 31.”
The reference, of course, to clause 6 will not go unnoticed by Mr. Lewis.
The next amendment reads as follows:
that Bill C-181 be amended by striking out all that portion of clause 21
following paragraph (b) thereof and substituting the following:
“may, within such period as the Commission prescribes, appeal

against the appointment to a board established by the Commission to
conduct an inquiry at which the person appealing and the deputy
head concerned, or their representatives, are given an opportunity of
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being heard, and upon being notified of the board’s decision on the

inquiry the Commission shall,

(c) if the appointment has been made, confirm or revoke the appoint-
ment, or

(d) if the appointment has not been made, make or not make the
appointment, accordingly as the decision of the board requires.”

The other amendment, Mr. Chairman, would read:
that Bill C-181 be amended by renumbering subclauses (4) and (5) of
clause 31 as subclauses (5) and (6) respectively, and by substituting for
subclause (3) of clause 31 the following subclause;

“Right to appeal. (3) Within such period after receiving the
notice in writing mentioned in subsection (2) as the Commission
prescribes, the employee may appeal against the recommendation of
the deputy head to a board established by the Commission to conduct
an inquiry at which the employee and the deputy head concerned, or
their representatives, are given an opportunity of being heard, and
upon being notified of the board’s decision on the inquiry the Com-
mission shall,

(a) notify the deputy head concerned that his recommendation
will not be acted upon, or

(b) appoint the employee to a position at a lower maximum rate of
pay, or release the employee, accordingly as the decision of the
board requires.”

Mr. KNOWLES: Mr. Chairman, on looking up the amendment that you have
just read, you would substitute this new subclause for the old (3); then you
renumber the present (4) and (5) as (5) and (6); you seem to me to leave a
vacuum.

Mr. CLOUTIER: Oh, I am very sorry, Mr. Knowles. Earlier this morning there
were two subclauses where there is now only one subclause. So, actually the
introduction of this amendment should read:

that Bill C-181 be amended by substituting for subclause (3) of clause 31
the following. . .

Mr. KNOWLES: Now you arouse my curiosity as to what (4) was that you did
not bring with you.

Mr. CrouTier: Well, actually at an early stage of the drafting process,
paragraphs (a) and (b) were in a subclause which we had called (4).

(Translation)

Mr. EmMARD: I do not understand exactly, Mr. Chairman, what changes there
are in the amendments being submitted now and the ones that are here. Could
you explain briefly what they are?

Mr. CLouTIER: Briefly, Mr. Emard, here they are. First of all, in clauses 21
and 31 as printed in Bill C-181, there was no mention made of representatives of
the employees. These amendment that we are now speaking of provide that em-

ployees can be represented in an appeal. Secondly, if I understood the discussion
25150—4
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which occcurred last Thursday correctly, some members of the Committee sug-
gested that it might perhaps be desirable to make a distinction between the
Commission as a statutory body, if you wish, which on the one hand, makes
appointments and on the other hand, must receive appeals. If you will notice
clauses 21 and 31 as they appear in Bill C-181, these provide that appeals must
be presented to the Commission and indicate also that a report on the inquiry
must be made, and forwarded to the Commission which in turn, renders the
decision. If I interpreted the comments of several members of the Committee last
Thursday correctly, we deemed advisable or desirable to provide an arrange-
ment by which appeals would be made directly to the Appeal Board and that the
decisions of the Appeal Board would then be final and binding.

Mr. EMARD: The last line on pages 2 and 3,

Mr. CLouTIER: This is what makes it binding. If the Appeal Board says, for
instance, that the appeal must be granted.

Mr. EMaRp: Oh, now, I understand.

(English)

Mr. WALKER: Mr. Chairman, I want to thank those of the commission who
consulted among themselves before bringing forward what I consider to be an
excellent amendment. This had given me some concern at the previous meetings.
1 felt it was very necessary to establish the Appeal Board as a board at arm’s
length to the commission so that the employees would not feel that in fact their

appeals, even though handled by a board, were finally being decided by the
commission, and I think this amendment effects this.

Mr. LEwis: The basic change that you have made really, is that you make
the board a statutory body.
Mr. CLOUTIER: And their decision is binding.

Mr. LEwis: And their decision is binding.

Mr. CLoUTIER: In other words, they have exactly the same statutory exist-
ence and statutory authority as the adjudicator would have under the grievance
process.

Mr. LEwis: May I point out, Mr. Cloutier that it seems to me that Subclause
(4) of clause 31 ought also to be amended. And then I have another question to
ask you. If no appeal is taken to the commission.

Mr. CLOUTIER: Yes.

Mr. LEwis: Are we not trying to get away from the notion that the appeal is
taken to the commission.

Mr. CLOUTIER: Oh, I am sorry.

Mr. .LEWIS: “—if no appeal is taken under subclause (3) or something like
that, or if no appeal is taken.

Mr. CLOUTIER: If no appeal is made—

Mr. LEwis: Take out the words “to the commission”; that is what I would
like to see. I would like to see the subclause read, “If no appeal is taken under
sub-section (3)” or you can say, “If no appeal is made against the recommenda-
tion of the deputy head”. I will move that, if I may Mr. Chairman as part of the
amendment before you. Do you want me to write it out? It is very short.
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The JoiNT CHAIRMAN (Mr. Richard): No.

Mr. LEwis: Can I just give it to the clerk on the same page as clause 31 is
dealt with, and after what is there you add, subclause (4) be amended by
deleting the words “taken to the commission” and substituting therefor the word
“made”. And I so move.

Mr. WALKER: I second the motion.

The JOINT CHAIRMAN (Mr. Richard): It has been moved by Mr. Lewis,
seconded by Mr. Walker, that subclause (4) of clause 31 be amended by deleting
the words “taken to the commission” in line 21 and inserting the word “made”
after the word “is”.

Motion agreed to.

Mr. LEwis: On a subsection that is not dealt with in the amendment the
word “skill” gives me concern. That is in subclause (b) of clause 21. I do not
know whether you want to take these each separately. I will wait if you wish,
but if not I will raise it now.

The JoINT CHAIRMAN (M7. Richard): That is clause 5, is it?

Mr. LEwis: No, clause 21 of the amendments. I can wait until you get to
clause 21, if you wish.

The JoINT CHAIRMAN (M. Richard): We will take clause 5 first.

On clause 5—Powers and duties.

Mr. WALKER: I move that clause 5 be amended as per the attached draft in
the hands of the committee.

Senator MACKENZIE: I second the motion.

Amendment agreed to.

Clause, as amended, agreed to.

On clause 21—Appeals.

Mr. Lewis: I would like to know why you need the words in (b) of clause

21 “...in the opinion of the Commission...” It reads: ‘... every person whose
opportunity for advancement, in the opinion of the Commission, has been pre-
judicially affected...” may make an appeal.

Mr. CrouTIER: This is essential for delineation purposes. If I am holding a
competition for, say, Level 10, the Commission, by another section—and I do not
know whether I can put my finger on it.

Mr. LEwis: I remember what it said, and that is why I am asking the
question. It says, “that the Commission may determine the field of competition
and determine the area within which...” Therefore I would read these words to
mean that within that area—because it cannot be any other area—designated by
the Commission for the competition, or if it is without competition. This is no
competition at all.

Mr. CLouTIER: That is right. If there is no competition that wording is there
to ensure that if a competition had been held then the area from which appel-
lants may come would be the area to which the competition would have applied
had there been a competition. Coming back to the example that I gave—I forget
whether it was last Thursday morning or Thursday evening—the case of the
department that had reorganized, we were able through a process that observed
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all the competitive elements of a competition but which cut down the time from
possibly eight or nine months to about six weeks, to fill about 25 or 30
positions. In this case the examination of all possible candidates was deter-
mined in exactly the same way as we would have determined the field of
competition. If the position to be filled was at Level 10 then we say that we
would entertain applications from everybody at levels 7, 8 and 9; but we would
not consider that an appointment made without competition at Level 10 would
prejudice the opportunity for advancement of a person who is still at the
level 2 or 3.

Mr. LEwis: I believe I understand that, and I think that perhaps I might
even have appreciated it when I asked you the question, Mr. Cloutier. What I am
unhappy about is that anything like this should be at the sole discretion of any
one body. If I feel aggrieved, why should I not be able to make the appeal—and
it may well be that one of the subjects under discussion in the appeal is whether
or not I was prejudicially affected. Why should you, before I get to the appeal,
decide that I cannot even appeal because you have decided that I am not
prejudicially affected. Why do you need that? You could come to the appeal
board, which you set up in the next part of section 1. The commission can come
to the appeal board, or the deputy head or whoever, and say that we think that
this appeal is badly founded because when we invited applications for this job
we invited them from such and such classes of employees for these reasons, and
if you are right, the board will say, you should not be here.

Mr. CLoUTIER: Actually the employee may still write to the appeals division
of the commission and say that he or she wants to appeal; in that case, Mr.
Lewis, he would be informed by letter that his appeal is not admissible because
he does not come under here. So he would be given the explanation that you are
saying he should be given.

Mr. LEwis: But, suppose he disagrees with your explanation?

Mr. CrLouTIER: If the field of competition is delineated then, it is, black or
white whether he is within or without the appeal. Our point is that it is an
administrative delay and expense to have the formal appeal machinery consider
a case of that sort.

Mr. LEwis: Mr. Cloutier, I really do appeal to you to give it some thought.
You may be entirely right. I think the opposite is also right, that in very rare
instances will you find a person in 2 appealing because he was not appointed to a
position in 10 or 9. But there may be the occasion—and that is what an
appeal tribunal is for—when you make an error, or I think you make an error.
You do not have to make it; I just think you made it—I am the employee. Why
should you be able to tell me that I cannot even go to the appeal board which
you now establish yourselves. I really do not see how this subsection would be
any worse if it simply said “without competition, every person whose opportuni-
ty for advancement has been prejudically affected.” Now it is simply a matter
of fact whether this job was open to him, whether you invited applications from

his class or group whatever it may be, but why should you predetermine his
right to appeal.

Mr. CLOUTIER: Because we are in a position to predetermine whether he is a
logical applicant for that job.
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Mr. LEwis: We are going around in circles, I am afraid, Mr. Cloutier. I do
not think the Commission will be hurt in the slightest, and I do not think your
administrative machinery is likely to be overlooked if you permit the man the
freedom to say, “I am prejudically affected,” instead of taking to yourselves the
authority to tell him beforehand that he is not.

Senator MACKENZIE: Who would decide this? Would it be the appeal board?
Mr. LEwis: Yes.

Senator MAcCKENZIE: If the applicant were unhappy about the fact that he
was not appointed, he would have the right to appeal.

Mr. LEwis: As I see my suggestion, Mr. Chairman, it is really very simple,
if I am an employee and I feel that I have been prejudicially affected by some
other appointment, I write and make the appeal. Mr. Cloutier or someone in the
office of the commission, can still, administratively, write me and tell me that in
fact I was not open to take that position because of the area that was opened up
for that particular position without competition. If I am satisfied, that will end
it; if I am not satisfied, why cannot I go to the appeal board and put my case
before it?

Mr. CLouTIER: Because you would be putting a fabulous administrative
problem on the hands of the commission. Let me explain. How would one
determine and let be known the field of competition?

Mr. Lewis: This is without competition.

Mr. CLouTIER: Yes. When we make appointments without competition by the
virtue of that wording, we post the proposed appointments and we say these
employees within these areas who were considered may now appeal. If there
is no determinable area from which potential candidates came, how do we give
notice to the people who might want to appeal? Furthermore, once the appoint-
ment is made or is about to be made, then you are open to the possibility of scores
of appeals which, according to the provisions of this bill, would have to be the
subject of formal inquiry—and before we even go to this, we know that the
outcome is obvious. Mind you, I do not think the commission can be accused at
any time of having restricted the area from which employees may appeal
because this is the essence of the merit system. On the other hand, I think it is
incumbent on the commission, as the administrator of this system, to administer
it with some semblance of efficiency and with some assurance that it is not really
overextending the benefits of the merit system.

The JoINT CHAIRMAN (Mr. Richard): Clause 21, as amended, moved by Mr.
Walker, seconded by Senator Fergusson—

Mr. LEwis: Well, on Clause 21, Mr. Chairman, I want to move the amend-
ment that I have been arguing with Mr. Cloutier about, and put it to the
committee. I just do not like leaving that kind of decision in the hands of
anybody.

The JoINT CHAIRMAN (Mr. Richard): Make a motion, Mr. Lewis.

) Mr Lewis: I want to move that the words, “in the opinion of the commis-
sion” and the commas before and after those words in subclause (b), lines 21
and 22, be deleted.

Senator MAcKENZzIE: Again, Mr. Chalrman, I would like to ask Mr. Lewis as
to who would decide the person had been prejudicially affected.
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Mr. LEwis: The appeal board.
Mr. McCLEAVE: And who had the opportunity for advancement.

Senator MACKENZIE: In other words, any individual who has the opportuni-
ty for advancement and did not get it, would have the right to appeal. Is that it?

Mr. LEwis: That is it, except that I do not think, despite Mr. Cloutier’s fears,
that anyone in the service who was not within the area from which the commis-
sion invited applications is likely to take this appeal. But there is such a person,
or if there is a person in the area—you see, this language is not limited to any
area from which applicants are invited, it simply says any person—and it may,
conceivably, so far as the language is concerned, be a person within the area
whose opportunity for advancement has been prejudicially affected—can appeal
only if, in the opinion of the commission, his opportunity for advancement has
been prejudicially affected. I cannot for the life of me see why the commission
should have the authority to predetermine this point. It may well be the point
of grievance. I see no reason I should not be able to go to an appeal and say,
my opportunity for advancement has been prejudicially affected, if the answer
is, that it is not because this job was not open to me in the first place, then that
is the answer. Then the appeal board will hear it.

Mr. WALKER: Mr. Chairman, I will support the fear of establishment prob-
lems expressed by Mr. Cloutier rather than the fears expressed by Mr. Lewis in
his amendment.

The JoiINT CHAIRMAN (Mr. Richard): The motion made by Mr. Lewis,
seconded by Mr. Knowles moves that clause 21, subclause (b), lines 21 and 22,
the words “in the opinion of the Commission” and the commas before and after
that part of the sentence be deleted. All those in favour of the amendment?

All those against? I declare the motion lost.

Shall clause 21 as amended, moved by Mr. Walker, seconded by Senator
MacKenzie carry?

Clause 21, as amended, agreed to.
On clause 31—Recommendation to Commission.

Mr. WALKER: I move that clause 31, as amended, carry.

Senator MAacKENZIE: I second the motion.

Mr. LEwis: Amendment 4, as well?

An hon. MEmMBER: We already have carried that.

Clause 31, as amended, agreed to.

Mr. WALKER: Mr. Chairman, may I point out, unless I am wrong, we have
yet to deal with clause 6, subclause (3).

The JoiNT CHAIRMAN (Mr. Richard): That amendment was circulated
earlier.

On clause 6(3)—Delegation to Deputy Head.

Mr. CrouTIER: This is the same principle as embodied in the new clauses 21
and 31. The sole difference is that the initiative in these instances does not rest
with the employees but with the commission to ask its appeal officers to investi-
gate the situation and report to them. But here again, the wording of the clause
is that the Commission shall act on the recommendation and according to the
recommendation of the appeal board.
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Mr. WALKER: I move the amendment.

Senator MACKENZE: I second the motion.

Amendment agreed to.

Clause, as amended, agreed to.

The JoINT CHAIRMAN (Mr. Richard): That leaves clause 34(1) (c¢). I think it
was Mr. Knowles who made some comments on this.

Mr. KNOWLES: It is a cross-reference to clause 32.

The JOoINT CHAIRMAN (Mr. Richard): Clause 35(1) was stood the other
night.

Mr. KNOWLES: It was a cross-reference to clause 39.

The JoINT CHAIRMAN (M7, Richard): Oh yes. Clauses 39 and 35(1) can
carry now.

Clause 39 agreed to.

Clause 35(1) agreed to.

The JOINT CHAIRMAN (Mr. Richard): Now there is only one clause left.
Mr. KNOWLES: There are 32, 34(c) and the title.

The JoINT CHAIRMAN (Mr. Richard): It is ten o’clock. We will have another
meeting.

Mr. KNoWLES: When we get to clause 1, Mr. Chairman, I am going to
propose, in order to simplify it, that it be cited as the Public Service Act. We
have been used to the Civil Service Act as long as we have lived, and I think this
Public Service Employment Act already confuses people like Jim Walker and
others around the place.

The JoINT CHAIRMAN (Mr. Richard): We will adjourn until Thursday
morning at ten o’clock, when we will try to finish this bill. I do not necessarily
wish the committee to delay the matters pertaining to clause 32—

Mr. KNOWLES: Because it is in the other act as well.

The JoINT CHAIRMAN (Mr. Richard): —until we have disposed of all the
bills.

Mr. WALKER: Mr. Chairman, I have just had word that Dr. Davidson will
not be available Thursday morning, but that he will be Thursday night. I wonder
if we could not have a useful discussion on Thursday morning about clause 32.

Mr. EMARD: You mentioned Thursday night. We do not sit this Friday.
The JoINT CHAIRMAN (Mr. Richard): We may close early.

Mr. WALKER: I regret to say that if Dr. Davidson is required for the next
bill, he will not be available Thursday morning.

Mr. BELL (Carleton): I think it would be more useful if we could have some
informal discussions on draft clause 32. I hope perhaps Mr. Walker could come up
with some suggestions.

Mr. WALKER: If I suggest Thursday morning, will the committee meet?

Mr. BELL (Carleton): Of course the committee will meet, but I think that
we would get farther if we had some preliminary informal discussions in rela-
tion to that clause.
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Mr. WALKER: All right then; we will do it Thursday morning.

Mr. Lewis: This is as good a time to deal with it as when it appears in
another bill.

The JoiNT CHAIRMAN (Mr. Richard): Well, I had that in mind, and we could
discuss it. I have another suggestion. If the committee would rather meet
informally on Thursday morning, it might be a much more useful discussion.

Mr. LEwis: I am a junior member.

The JoiNT CHAIRMAN (Mr. Richard): Well, I do not agree with that; you
are only trying to give that appearance.

Mr. LEwis: I am trying to give the opposite appearance.

The JoINT CHAIRMAN (Mr. Richard): You understand me very well. Since
this would be a discussion and no evidence would be presented by witnesses, I
think this is a matter that could be discussed informally amongst the members
without any reporting. If you want it in camera—I do not like the word—we can
do it that way.

Mr. LEwis: It is more than that; there will not be any record.

The JoiNT CHAIRMAN (Mr. Richard): That is it, without record. Since Mr.
Cloutier will not be with us on Thursday, since this will be a closed meeting, he
would like to make a statement.

Mr. CLoUTIER: Mr. Chairman, it relates to a task that the committee charged
the commission with sometime ago, and in response to which the commission had
presented to the committee a memorandum. As I recall the request that was
made of the Commission, it was to examine practices in other jurisdiction and
present to the committee ideas as to arrangements that might work in the public
service of Canada. I would like the record to be very clear, Mr. Chairman, that
the memorandum that was circulated to the committee from the Commission was
prepared in response to this request and in no way represents a recommendation
from the Commission. I would like to make this point clear because in some news
media we were reported as having made recommendations on—again, to be very
proper, I will just use the title that appears in the act—political partisanship.
We have not made recommendations to the committee. We have tried to give the
sort of information to the committee that it requested, and in no manner does the
Commission consider itself qualified, competent or otherwise to express opinions
on political activities or the lack thereof on the part of public servants.

Mr. KNOoWLES: You have been misquoted in the press; that makes you a
member of the club.

The JoINT CHAIRMAN (Mr. Richard): We will meet on Thursday morning,
right here.
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MINUTES OF PROCEEDINGS

THURSDAY, November 17, 1966.
(32)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
11.07 a.m., the Joint Chairmen, the Honourable Senator Bourget and Mr. Rich-
ard, presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Cameron,
Deschatelets, Fergusson, MacKenzie (5).

. Representing the House of Commons: Messrs. Bell (Carleton), Chatterton,
Emard, Hymmen, Knowles, Lachance, McCleave, Orange, Richard, Walker (10).

Also present: Mr. Pugh.

In attendance: Dr. G. F. Davidson, Secretary, Messrs. J. D. Love, Assistant
Secretary (Personnel), W. A. Kelm, Planning and Coordinating Division,
Treasury Board; Messrs. P. M. Roddick, Secretary, R. M. MacLeod, Assistant
Secretary, R. G. Armstrong, Staff Officer, Preparatory Committee on Collective
Bargaining in the Public Service.

The Committee began its clause by clause consideration of Bill C-170.

On a suggestion by the Secretary of the Treasury Board, the Committee

decided to consider en bloc the following clauses:

Interpretation—Clause 2;

Application—Clauses 3 to 5 inclusive and 113;

Basic Rights and Prohibitions—Clauses 6 to 10 inclusive, 20, 21 and 106;

Public Service Staff Relations Board—Clauses 11 to 25 inclusive;

Commencement of Collective Bargaining—Clause 26;

Certification and Revocation—Clauses 27 to 48 inclusive;

Negotiation of Collective Agreements—Clauses 49 to 58 inclusive;

Dispute Settlement—Clauses 59 to 89 and 101 to 105 inclusive;

Grievances—Clauses 90 to 99 inclusive;

Miscellaneous items—Clauses 100 to 116 inclusive.

Clause 1 was allowed to stand.

At 12.45 p.m., the discussion of Clause 2 ensuing, the meeting adjourned to
8.00 p.m. this day.
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EVENING SITTING
(33)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada reconvened at 8.23
p.m., the Joint Chairmen, the Honourable Senator Bourget and Mr. Richard,
presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Cameron,
Denis, Deschatelets (4).

Representing the House of Commons: Messrs. Bell (Carleton), Berger,
Hymmen, Knowles, Lachance, McCleave, Richard, Tardif, Walker (9).

Also present: Hon. Mr. Pennell.
In attendance: (As for morning sitting).

The Committee allowed Clause 2 to stand. A Chart used in the discussion of
Clause 2 to illustrate ‘“Application” was accepted by the Committee as an
appendix to this day’s proceedings. (See Appendix R)

Clause 3, carried.
Clause 4, carried.
Clause 5, carried.
At 9.52 p.m., the meeting adjourned to the call of the Chair.

Edouard Thomas,
Clerk of the Committee,



EVIDENCE
(Recorded by Electronic Apparatus)

THURSDAY, November 17, 1966.

The JoiNT CHAIRMAN (Mr. Richard): Order. This morning we will take up
Bill No. C-170, an act respecting employer and employee relations in the Public
Service of Canada.

Before we proceed with the examination of the sections, I would like to ask
Dr. Davidson to make any statement which he deems useful at the present time.

Dr. George F. DAvIDSON (Secretary of the Treasury Board): Thank you, Mr.
Chairman. I hope the Committee will accept my expression of regret that I had
to inconvenience them this morning. Unfortunately, by the time I received notice
of the meeting I had already made inescapable commitments which I had to
carry out. I hope it was not too inconvenient for members of the Committee that
the meeting was set for 11 o’clock rather than 10 o’clock this morning. You may
have also heard through the secretary, Mr. Chairman, that if the Committee
wish, we will be glad to make ourselves available for a meeting this evening.

We have a regular meeting of the Treasury Board this afternoon therefore I
think it would be difficult for us to be here at that time.

The JoiNT CHAIRMAN (Mr. Richard): I think that will suit the Committee.

Mr. DAvipsoN: The members of the Committee may recall that when I
appeared before the Committee on the most recent occasion I concluded my
remarks by suggesting, for the consideration of the Committee, a method by
which we might proceed with the consideration of Bill C-170. I propose to repeat
that proposal and to make only one change in the suggestion I made at that time.

You will recall that I indicated that we propose, with the Committee’s
consent, to give the Committee an outline of the blocks of sections of the bill that
we thought we could consider one after the other. It is our intention to make an
introductory statement preceding the discussion of each block of sections follow-
ing any question the members of the Committee might wish to pose, after which
we could then proceed to deal with each of the individual sections in the block
under discussion. I also suggest at that time we leave aside, for the time being,
discussion of clause 2 of the act, which has to do with interpretation. At this time
I suggest, contrary to my previous proposal, that it might be useful for the
Committee to give consideration from the outset to the definitions at least to the
extent of running through them and familiarizing ourselves with them, so that as
we proceed to the later sections we will have some familiarity, at least, with the
main definitions.

The JoiNT CHAIRMAN (Mr. Richard): Excuse me, Dr. Davidson, you are

suggesting that we consider them without necessarily going through the passage
of a clause.
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Mr. DavipsoN: Correct, Mr. Chairman, and I also think that it may be
necessary, as we begin to delve into the definitions, to suggest from time to time,
if we are getting too deeply into the substance of the definition that we refer
further consideration of it until we come to the sections of the act to which that
definition pertains. I suggest that it would be worth the while of the Committee
to spend the greater part of this morning running through the definitions set out
in section 2 so we will have a general idea of how they relate one to the other.

Assuming that that would be agreeable to the Committee, we would then
proceed to deal with the following groups of sections block by block. I will put
these on the record, Mr. Chairman, so that members of the Committee may pick
them up from the record of today’s proceedings.

The first group of clauses following clause 2 that we propose to deal with is
the group coming under the heading “Application”, this includes clauses 3 to 5
inclusive of the bill as well as clause 113.

The second block of clauses we will deal with is under the heading “Basic
Rights and Prohibitions”, included in this block will be clauses 6 to 10 inclusive
and clauses 202 and 106.

The third block of clauses will have to do with the Public Service staff
Relations Board; this covers clauses 11 to 25 inclusive.

The fourth block of clauses consists of clause 26 alone, dealing with the
commencement of collective bargaining. This is an important and complicated
and difficult one and we will have some changes to suggest to members of the
Committee when we get to that particular clause.

The next block of clauses has to do with problems relating to certification
and revocation; clauses 27 to 40 inclusive cover this block.

The next block has to do with the negotiation of collective agreements;
clauses 49 to 58 deal with this.

I think there is something wrong, Mr, Chairman: I will ask the Committee to
go back for a moment and correct my reference to clauses 27 to 40 so that it will
read clauses 27 to 48 inclusive.

Block six the negotiation of collective agreements, will include clauses 49 to
58 inclusive.

The dispute settlement processes envisaged in the act are covered by clauses
59 to 89 inclusive and clauses 101 to 105 inclusive.

The problems of grievances and grievance adjudication are dealt with in
block number eight, clauses 90 to 99 inclusive.

Finally, there is a miscellaneous group of clauses at the end of the bill
covered by clauses 100 to 116, with the exception of a number of specific
references that will already have been dealt with in previous discussions. In all,
Mr. Chairman, we will have nine separate blocks.

Mr. EMARD: Could you repeat number eight please, from clause 90 to what?

Mr. DavipsoN: From 90 to 99, sir. Mr. Chairman, this would mean, if the
Committee agrees, that we wiould have a discussion first of all on the interpreta-
tion section and the definitions contained therein. We would then proceed to
break up the further discussion of the contents of the bill into nine discussions
within the total discussion, and at the beginning of each of those nine presenta-
tions I would make an introductory statement explaining the basic outline of the
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proposals contained in the section after which we could proceed to questions in a
clause by clause discussion.

The JoiNT CHAIRMAN (Mr. Richard): I am sure the Committee will agree
that that is a very good way to proceed. Your intention this morning is to pro-
ceed with clause 2?

Mr. Davipson: If that is agreeable.
The JoinT CHAIRMAN (Mr. Richard): I will call clause 2.

Mr. BeLL (Carleton): Before we reach clause 2, Mr. Chairman, I think we
should deal with one or two matters on the general policy of the act which is not
really covered in this. For example, there have been very strong representations
made that the procedure ought to be by way of amendment to the I.R.D.I. act,
and I think we should settle that before we get into any particular discussion. I
believe there might be a great deal to commend itself by way of amendment to
the Industrial Relations and Disputes IInvestigation Act, rather than through
this very cumbersome bill. If the I.LR.D.I. act were amended so it properly
protected the merit system, I think it might easily be a superior technique. I do
not know whether any other members of the Committee share that view, but I
think it is something that we should at least clear out of the way.

Mr. KNOWLES: You you know very well that there are other members of the
Committee that share that view. In addition to that, I think there is another
alternative that should be considered, and that is whether we adopt Bill No.
C-170 for some portions of the Civil Service, mainly those who want it, but adopt
a modified form of it, or the I.LR.D.I. act, for those who prefer to be in that. I
agree with Mr. Bell, in fact I think we agreed to this in the steering committee
that at some point we should have this kind of a general discussion. Whether we
have it now on clause 2 or whether we have it when we get back to clause 1, I

think—
Mr. BeLL (Carleton): Surely there is no use going ahead with all the detail
clauses if there is a chance we might discard the bill completely.

Mr. CHATTERTON: Mr. Chairman, I am sorry to disagree with my colleague.I
agree with him in so far as the possibilities of the I.LR.D.I. act are concerned, but I
think by going through this bill first it would give me, in any case, a better
understanding of what the bill actually provides. I have gone through the bill
and there are many parts of the proposal that are not too clear to me, and I am
wondering if it would not be better to first clear our own minds on exactly what
this bill provides before we go into the other act. I certainly agree with him as to
the possibility of the other act. It is just a question of procedure on which I tend
to differ with him.

The JoINT-CHAIRMAN (Mr. Richard): Are there any other questions? Mr.
Emard.

(Translation)

Mr. EMARD: I think that in spite of all the things that I have against it, Bill
C-170 is still the best for employees of the Public Service. I am sure we will be
able to give arguments during the coming sittings in Committee. We must,
however, consider that employees of the Public Service have had the opportunity
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of seeing and studying what was going on elsewhere in various countries. It is
rather rare in different countries, even those which are the best organized from a
labour point of view, to have special considerations for public servants. I think
that we surely should begin with Bill C-170, and then after that we could hear
some arguments relative to the Industrial Relations and Disputes Investigations
Act.

(English)
The JoiNT CHAIRMAN (Mr. Richard): Are there any other comments?
Mr. WALKER: Mr. Emard has expressed my views eloquently.

Mr. KNOWLES: Mr. Chairman, I am prepared to go along with this view, and
I think Mr. Bell probably is too, that maybe we can look and see what improve-
ments can be made in this before we go at the other issue, provided it is clear
that at some point we will have the right to discuss alternative methods to the
one that the government proposes, namely Bill No. C-170. The two alternative
methods, or the two other choices, are the I.R.D.I. act be amended instead of this
or we have a combination of this for some of the service and the I.R.D.I. act for
the other.

The JoiNT CHAIRMAN (Mr. Richard): Your two alternatives, Mr. Knowles,
are either to amend the bill or reject it completely, because we are not amending
the IL.R.D.I. act here. It is not our mission to do so.

Mr. KNOWLES: No, but we have the right as a committee to make a report to
parliament and we could recommend, just as I think we are going to recommend
something about parliament hill. All I am asking at the moment is that it be
clear that at some point we will have the right to have that kind of a discussion.
As far as I am concerned it can be done on clause 1.

The JoiNT CHAIRMAN (Mr. Richard): I agree it could be done on clause 1
once we have gone through the bill.

Mr. KNOWLES: As long as you agree that we may do it if we wish. I am
prepared to wait.

Mr. BeELL (Carleton): I will go along with that procedure, although it did
seem to me that perhaps when there was a possibility of removing this act
completely it was better to do it before we got started and spent any time on it.

The JoiNT CHAIRMAN (Mr. Richard): Do you envisage that possibility, Mr.
Bell?

Mr. BELL (Carleton): I always envisage all sorts of possibilities.

The JoiNT CHAIRMAN (Mr. Richard): Shall we proceed then with the
examination of Bill No. C-170.

Agreed.
Mr. DavipsoN: Mr. Chairman, I ask to be forgiven for adding a word, but it

might save us a tremendous amount of time on the staff side if the Committee
chose to table this decision now.

Mr. WALKER: Mr. Chairman, I think what Dr. Davidson should not feel any
less enthusiastic about this bill because of the possibility that Mr. Bell has
opened up in his disucussion. I certainly do not think it should stop there if we
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want to discuss the merit system all over again. I think this committee has had a
pretty thorough discussion on this whole basic principle, the denial of which
would make this legislation useless, that the base of the necessity of this
legislation, rather than amending the LR.D.I. act, was the preservation and the
further blossoming of the merit system in the civil service. We have discussed
this many times in relation to a lot of clauses which have come along. ‘We have
done this before and I do not mind doing it again. If I felt there was any
possibility of Mr. Bell’s thought developing to a dangerous extent, then I would
suggest we should go through the debate on the merit system again.

Mr. BELL (Carleton): The merit system has nothing to do with that.

Mr. WALKER: Certainly in my mind it is firmly established that this legisla-
tion is based on the basic principle that in the civil service it is the merit system
and the preservation of the merit system which makes this kind of legislation
necessary, rather than amending legislation that is used in the private industrial
field.

Mr. BELL (Carleton): Mr. Chairman, I wonder if Dr. Davidson could explain
to me why somebody went to a great deal of trouble to produce this act if the
amendment to the IL.R.D.I. act would have been just as satisfactory and in a
much more compact and brief form?

Mr, WALKER: That is a nice opening, doctor.

Mr. DavipsoNn: I would certainly like to ask myself that question too, if there
is a ready answer to it. I could say, however, that we lacked the wisdom and the
insight of Mr. Bell and Mr. Knowles in the preparatory committee, because they
apparently think they do see how this could be done. I confess that I cannot see
how it could be done without rewriting the Industrial Relations and Disputes
Investigation Act, to the extent that no matter how you rationalize it you would
end up with a completely different piece of legislation and one that would not be
the Industrial Relations and Disputes Investigation Act as amended. Rather, it
would be a bill which would wipe the Industrial Relations and Disputes Inves-
tigation Act out of existence and replace it with something else.

I would, with respect, draw your attention to three or four very obvious
points and I would hope that the members of the committee would keep in mind
at least these points as well as a good many others as they consider, in the course
of the discussions which will follow on a clause by clause basis, the practicability
of the suggestion which is now tentatively being put forward.

In the first place, I would suggest with respect that the very name of the
legislation would have to be changed. The present legislation on the statute
books is the Industrial Relations and Disputes Investigation Act.

Mr. KNOoWLES: It has to be changed anyway.

Mr. DavipsoN: That may be, but I merely point out that if you are going to
include, in this legislation that deals with the problems of collective bargaining
in the federal service, provision to regulate the bargaining relationships between
the Crown in the right of Canada and its employees, it would be—to put it
mildly—incongruous in my opinion that you should place the relationships of the
Crown with its employees under legislation that was labelled the Industrial
Relations and Disputes Investigation Act.
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Secondly, I would suggest that you would have to turn your attention to one
of the central mechanisms by which the administration of the Industrial Rela-
tions and Disputes Investigation Act is carried out. The membership of the
Canada Labour Relations Board—which is the body under the I.LR.D.I. Act that
corresponds to the proposed Public Service Staff Relations Board in the bill
before the Committee—contains at the present time, I would suggest, no one on
either side of the membership of the board who can be said to represent, in any
direct way, the interests of the employees who are members of the public service
or the employer interests, as represented by the Crown in the right of Canada.

The membership of the Canada Labour Relations Board is made up of
representatives of the employees who, if I am correct in my understanding, are
put forward on the nomination of the organized labour groups concerned. On the
other hand, the employer interests have been picked to represent the employer
interests in the industrial sector of the Canadian economy. It seems to me that it
would present very real problems in terms of ensuring adequate representation
of either the employer interest—that is to say, the Crown’s interest as the
employer—or the public service interest. It would require substantial changes, I
would suggest, in the membership of the Canada Labour Relations Board if the
interests of the employer-employee relationships, in the context of the public
service, were not to be lost in the continuing responsibility that the Canada
Labour Relations Board has for regulating and administering employer-
employee relationships in the industrial sector.

Thirdly, there is the role of the Minister of Labour. I believe Mr. Heeney
previously touched upon this point, that the I.LR.D.I. Act would have to be
re-examined. The Minister of Labour, in the discharge of his role under the
Industrial Relations and Disputes Investigation Act, is not a party in any dispute
that may arise.

In the case of the disputes that might arise between the Crown as employer
and its employees in any collective bargaining framework, the role of the
Minister of Labour would certainly be an ambiguous and difficult one. How would
you regulate this problem? It seems to me that this would require some pretty
careful consideration. Would the Minister of Labour be in a position where he
could assert that he was detaching himself completely from his position as a
member of the government of Canada, the employer, and acting as a neutral
party? Is it suggested that the employee organizations would regard the Minister
of Labour as a neutral party in the nomination of the various officers for
conciliation and other purposes that the Minister of Labour from time to time in
industrial disputes is required to nominate? That is an area that certainly has to
be considered.

Reference has been made to the exclusion under this Bill of the whole
staffing function in terms of initial appointments, promotions, and so on. Most of
these functions which rest with the Civil Service Commission are dealt with in a
collective bargaining context under the I.LR.D.I. Act. It seems to me that either
the role of the Civil Service Commission would have to be changed even further
than it has been changed under the proposals now before the Committee or,
alternatively, some very special provisions would have to be written into the
Industrial Relations and Disputes Investigation Act to safeguard what the parlia-
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ment of Canada wishes to safeguard so far as the preservation of the merit
system in the recruiting and staffing function is concerned?

Is the Industrial Relations and Disputes Investigation Act going to have
written into it a complete section dealing with compulsory arbitration? I would
remind the Committee, that this is a device for the settlement of disputes which
has been requested of the parliament of Canada by organizations representing
the majority of the public service. I recognize that compulsory arbitration is not
acceptable to a number of the unions of the public service. It is equally not
acceptable to the vast majority of trade unions who now come under the
Industrial Relations and Disputes Investigation Act. In the judgment of the
Committee, would it be feasible or desirable to write into the Industrial Rela-
tions and Disputes Investigation Act provisions, with respect to compulsory
arbitration, that the community of organized employees now coming under the
legislation regard as being, from their point of view, entirely undesirable?
Would this be interpreted as the entering wedge by which parliament was
trying, first of all, to introduce for the public service, and later for a larger seg-
ment of organized labour, the concept of compulsory arbitration in a piece of
legislation that trade unions regard as the charter of organized labour so far as
matters coming under federal jurisdiction are concerned. I will leave that
question with the Committee.

I now leave two final points with the Committee. First, there is the par-
ticular problem relating to the safeguarding of the national interest in so far as
questions relating to public safety and security within the public service are
concerned. It seems to me that these considerations are of a different order from
the maintenance of service in an ordinary industrial plant. There is a higher
need here to make special safeguards reflecting the responsibility of the govern-
ment of Canada as such to ensure the safety and security of the public interest.

Certification, if proceeded with under the provisions of the Industrial Re-
lations and Disputes Investigation Act, would require the Canada Labour Re-
lations Board to confront itself, from the moment this act is passed, with, a flood
of applications from a wide variety of organizations for certification on the basis
of rules which are not set out in the Industrial Relations and Disputes Investi-
gation Act. There are no rules set out for the certification of bargaining units
there. The matter is left to the Canada Labour Relations Board.

While I would not go so far as to say what Mr. Heeney said, that it would
take years and years and years to disentangle the problem of certification of
bargaining units if there were not some form of predetermination, I would say
that it would take months and months and months, and for large segments of the
public service, the result would be, a further delay in according to them, in
reality, the collective bargaining rights which the method of initial predetermi-
nation of bargaining units is intended to ensure within a minimum period of
time under the Public Service Relations Act.

Now, Mr. Chairman, I assure you, I did not come here this morning prepared
to give you all of the questions with which I think the members of the Com-
mittee would have to grapple, if several weeks from now they decided they were
going to reject this piece of legislation and turn their attention to the problem of
substituting an alternative bill. Any such bill would—I repeat again—have to
rewrite the present federal charter for organized labour and rewrite it in a
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context which would, in addition to bringing up to date all the provisions
relating to the organization of the relationship between employer and employee
in the industrial setting, have to also include very special provisions, I think
everyone would agree, to cover the variety of different circumstances that it is
necessary to include in the legislation if the interests of the public servants of
Canada as expressed by themselves, are to be adquately protected under the new
legislation that we are intending to provide for them. I would be surprised if
these questions can be answered quickly. I would then have time to produce a
further series of questions which I think would still have to be dealt with before
this proposition would become a feasible one.

Senator MACKENZzIE: May I ask Mr, Bell through you, Mr. Chairman,
whether it—I know Mr. Bell is a very able, energetic and busy person—was
because the labour of going through this long, complicated bill might be short-
ened that he is proposing to substitute for it the Industrial Relations and Disputes
Investigation Act, or whether there is a basic reason?

Mr. BELL (Carleton): I am simply dealing with the fact that many national
organizations have come before this Committee and have made very strong
representations to this effect which, for the moment, I was not adopting par-
ricularly, I was saying we should settle which avenue we are going to follow.

Senator MacKENzIE: Were they public service organizations or—

Mr. BELL (Carleton): Some public service organizations and some not. But
when you get the Canadian Labour Congress taking the position they do, I think
this Committtee has to take it very seriously. I think the views of the Canadian
Union of Postal Workers and the Letter Carriers Union have to be given
consideration, and they must be set across from the views which Mr. Heeney,
and now Dr. Davidson, have expressed to the Committee. I was only saying that
I thought this was basic and ought to be decided before we undertook the bill. I
thought that we had agreed that we would take the other course, and now we
have gone back to argue it and Dr. Davidson has expressed his views with his
usual eloquence and vigor. You determined earlier, Mr. Chairman, that we
would reserve this matter to give ourselves the opportunity to analyze Dr.
Davidson’s views and give organizations who feel very strongly about it the
opportunity to analyze the views that have been expressed by Dr. Davidson.

Mr. KNOWLES: I think one or two further questions should be put to Dr.
Davidson and I also think, in view of what he has said, that one or two further
comments should be allowed. May I pick up the terms of the questions Senator
MacKenzie asked Mr. Bell and say that I think there is something basic about all
of this, and with great respect to my friend, Dr. Davidson, I think that though he
has given us a multiplicity of problems and questions he has not dealt with the
fundamental problem. Having said that, I must say what the fundamental
problem is, and let me put it this way: When the Industrial Relations and
Disputes Investigation Act was drafted, it was drafted by a government which
was a third party to disputes between two other parties. Therefore, it was in the
position of trying to draft legislation that would put those other two parties on a
basis of equality.

When the government of Canada drafts this bill, it is drafting a bill for
relationships between itself and its employees, and with all the will in the world,
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I do not think that the government has succeeded in developing the pattern of
equality. or developing the objectivity, with respect to the relationships between
itself and its employees, that it has developed with respect to relations between
two other parties. And when we are asking for the Industrial Relations and
Disputes Investigation Act to be applied, or for a modification of it to be applied,
we are asking for that other principle.

Dr. Davidson says there are problems such as the name. I have thought for
years that the name should be changed. It is too clumsy a group of words. Surely
it is the Canada labour relations act, or something of that sort. Dr. Davidson says
there are problems about the membership. Of caurse there are problems, and
either it would have to be changed, or through all of this we set up a parallel act
for civil servants, but with emphasis on the parallelism, so that there are
parallels of principle with the other act. The role of Minister of Labour I
certainly think would have to be looked at.

Starting functions and Compulsory arbitration: Dr. Davidson does not go
quite as far, I think, as Mr. Heeney did on this, but Mr. Heeney seems to take
this as the final answer. There is compulsory arbitration in this Bill No. C-170.
There is not compulsory arbitration in the other bill. That is precisely the reason
that some of us, and some of those who have been here, do not like this bill. It is
because it does have compulsory arbitration in it. We think that the safeguarding
of the national interest is something that applies, not just in a particular civil
service group is having a dispute with its employer, but that it applies if the
railroad workers of Canada are having a dispute. The national interest is there.

I just do not think there is yet the gulf between the two relations that Dr.
Davidson suggests. I think that they are much closer together. They are employ-
er, employee relationships, and I think that the principles that we seek to apply
to other parties out there, when we say ‘“you shall sit at the table on equal
terms” should be made to apply in this relationship. This is where I think Bill
No. C-170 does not measure up to the terms of the Canada labour relations act, if
I may call it by a more euphonious name.

I readily recognize that, rather than just applying the other act as is, it
might be better to draw a new act which is parallel to the I.R.D.I Act, though the
other has been done. I mean there are jurisdictions. Saskatchewan is one that
comes to mind, where the Trade Union Act covers employees of the Crown as it
covers employees in the private sector; so that it can be done. But I just do not
feel that Dr. Davidson has successfully dismissed the idea of using the principles
and the spirit of the other act in this relationship by citing these various
difficulties.

Now, through most of the discussions that we have had—I seem to be in the
position of letting Mr. Bell take the extremely radical position, and I am the
moderate around here—I have admitted that the majority of civil servants do
seem satisfied with Bill No. C-170, even satisfied with compulsory arbitration.
Dr. Davidson says that some of them are actually asking for it. But I ask
members of this committee to admit that there are sections of the public service
that do not like this, that want the other. This is my further question Dr.
Davidson: what—

Mr. WALKER: Might I have the choice—

Mr. KNowLES: Listen, Mr. Walker.
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Mr. WALKER: Yes, Mr. Knowles.

Mr. KNOWLES: The choice that presumably they have within this legislation
is, in my view, a deceptive one. You have the choice of a collective bargain as
conciliation on the right to strike, rather than compulsory arbitration, only if you
make your choice before you are certified.

Dr. DavipsoN: Could I interject? There is more choice here than there is in
the LR.D.I. Act.

Mr. KNowWLES: Yes, but the—
Dr. Davipson: There is no choice at all in the I.R.D.I. Act.
Mr. KNOWLES: But there is no compulsory arbitration in the I.LR.D.I. Act.

Dr. DavipsoN: There is no compulsory arbitration here except for those
employees who demand it and invoke it.

Mr. KNOoWLES: But let me continue, that it is a choice within the terms of
this act; it is not a choice to have the provisions of this act, or to have the
provisions of the other. I have pressed this before, and it is on the record. I think,
at some point, that there is a practical proposition which we are going to have to
face. I am prepared to go along with Dick Bell and say “Let us have a vote in
this committee on whether we take the other instead of this”, but in practical
terms, I think that the proposition that we have to face up to whether or not
the thing for us to do is to have this bill, improved as Dr. Davidson will improve
it, for the civil servants who want it, but to have something like the I.R.D.I. Act
for those civil servants who want that.

I mean we are all rejoicing yesterday and today over the settlement of the
postal workers dispute. But I emphasize the fact that one of the terms of that
settlement is that the postal workers will not strike now, or cause any more
trouble now. They are looking forward to the day when they reach a collective
agreement. Now, if we hand them a method of attaining a collective agreement
which is not satisfactory to them we may storing up more trouble in the
future. And I think it is for those people that we should take a better look
than we have at the possibilities of having the other system. In other words,
unless Dr. Davidson can persuade me otherwise in this clause-by-clause discus-
sion, I have come down for two systems of collective bargaining—for the type
that is in Bill No. C-170, for the majority of civil servants who want it but for
the type of collective bargaining within the I.R.D.I. Act for the civil servants
who want that type.

The JOINT-CHAIRMAN (Mr. Richard): Mr. Orange.

Mr. ORANGE: Mr. Chairman, Mr. Bell raised a point earlier on how we are to
proceed, and I am afraid that somehow or other we have done what we agreed
not to do. I think we should get back to the original question of how we are to
proceed. Are we to look at Bill No. 170 clause by clause, or are we to talk in
terms of the general philosophy of the I.R.D.I. Act versus this Bill No. C-170? At
the moment we are discussing the I.R.D.I. Act with relation to how it might be
applied in the event that Bill No. C-170 was not satisfactory.
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(Translation)

Mr. EMARD: Mr. Chairman, I think that there is a basic difference which was
not expressed in our discussion this morning. That is the fact that Bill C-170 is
based on the merit system covered in Bill C-181. Whereas in the I.LR.D.I. Act,
what prevails is seniority. This is a basic difference, which would cause a great
many problems because we do not think in the same way at all: in industry and
unions, seniority prevails. In industrial unions, in a great many classifications
and a great many groups it is strictly seniority; but you do not find this in
government. I think that there are so many changes which would have to be
made to the Industrial Relations and Disputes Investigation Act that when we
were finished, we would then have another Bill which resembles approximately
what we have here in Bill C-170.

The JoinT CHAIRMAN (Senator Bourget): I do not want to prolong this
discussion. The decision of the committee was that we should go on with the
clause-by-clause consideration of the bill, and in the process and sense of
educating myself I was going to put a question to Mr. Knowles or to Mr. Bell—I
will put it to both of them: Mr. Knowles mentioned the fact that the postal
workers have accepted what might be called an interim agreement, or arrange-
ment, to postpone striking, on the assumption and understanding that in due
course they will get collective bargaining with the right to strike. If you would
like a philosophical question, Mr. Knowles, is there any sense, any substance, any
reality in trying to think about and discuss and consider here, or in some other
forum, the possibilities of reaching the objectives and goals of labour without
strikes? I think we are entering a period in our society when more and more
people are reaching the conclusion that strikes are out-of-date; that they are
wasteful; that they are harmful to the working force as well as to management,
but in particular to the general public, who are in a defenceless position, not
being a party to the dispute at all.

I know why strikes came into existence, and I know something of the
purposes that they have served. They were, I think, necessary and inevitable,
and right and proper, but I would like to hope that we are progressing to a stage
of our labour relations in which some other substitutes can be found to ensure
that employees are given justice, and a share in the productivity of this country
and the community, without the wasteful process of striking, particularly at the
expense of and inconvenience to the public generally.

Mr. Knowles and Mr. Bell may feel that this takes us far outside the area of
discussion, so we can talk about it tonight, or some other time. It is a matter
which has been giving me increasing concern over the past few years.

Mr. KNowLES: Can I try my hand at answering you in half a sentence? I
agree that we should try to find a better way, but I do not agree to what we now
have being taken away before the better way has been found.

The JoiNT CHAIRMAN (Mr. Richard): May I say that this Committee was
requested to study a bill which was adopted in principle in the House, Bill No.
C-170, and I think it is our responsibility to study it.

I think it is clear there is confusion here on the purpose of introducing this
discussion on the Industrial Relations and Disputes Investigation Act. I think

the real purpose is to show that in the consideration of the clauses of this bill
25152—2
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later, some members might wish to move amendments, such as to make excep-
tions to some classes of employees who might want to be under the Industrial
Relations and Disputes Investigation Act.

However, at the present time surely our responsibility is to study this act
and if, after adopting the clauses as amended or otherwise of this bill, the
members of the Committee decide that the amended bill is not satisfactory, that
will be the time, when we come to the final consideration of the bill, to say;
“No I will not accept this bill even as amended”. We are not here to prepare
any other legislation, and I think everybody will agree that we should proceed
with clause 2 on that understanding. Dr. Davidson?

Mr. DavipsoN: Mr. Chairman, 1 shall just run through the definitions as
they appear in clause 2, say a word about them if there is a need to do so, and
give an opportunity for any questions to be raised?

The first one is ‘“adjudicator’’, the definition of which is set out in the
words before the members of the Committee. I would draw attention to the
fact that the function of the adjudicator as set out in clauses 92 to 97 is, in
effect, to adjudicate on disagreements that arise, between the parties concerned,
on the interpretation of a collective agreement that has already been entered
into. That is the principal task of the adjudicator. The adjudicator also has the
responsibility of adjusting the disputes between the parties concerned in
matters relating to discharge, suspension, financial penalties, and so on. We can
come to the substance of this when we come to clauses 92 to 97 which contain
the duties and responsibilities of an adjudicator. I will merely add that three
kinds of adjudicators are provided for: (1) the chief adjudicator, set up under
the act itself, can be resorted to;

(2) a board of adjudication, with representatives of each of the parties
concerned in a disagreement, may be established; and

(3) a collective agreement may have written into it provision for the
naming of an adjudicator. Whatever the three forms may be, in all cases the
function of that adjudicator or adjudication board is the same.

The distinction to be kept in mind here is the difference between arbitra-
tion and adjudication. Arbitration is the arbitration of a dispute of interest
having to do with the negotiation of a contract, or the renegotiation of a con-
tract, where a dispute has arisen in the process of negotiation or renegotiation.
Adjudication has to do with the adjudication of disputes arising over questions
of interpretation—matters of right as distinct from matters of interest.

Going on, Mr. Chairman, “arbitral award” is self-explanatory. It is the
written award that is made by the arbitration tribunal in respect of a dispute,
and we will come to this further in clauses 67 to 76. I do not think there need
be any further explanation of that at the present time.

“Arbitration tribunal” means the Public Service Arbitration Tribunal
established under clause 60, and I will merely say that the general model
follcwed here is the model of the arbitration tribunal set up under the Whitley
Council arbitration agreement of 1923 in the United Kingdom.

The definition of “bargaining agent” is precisely the same as the definition

given to “certified bargaining agent” in the Industrial Relations and Disputes
Investigation Act.
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“Bargaining unit” is defined here as meaning a group of two or more
employees that is determined, in accordance with this act, to constitute a unit of
employees appropriate for collective bargaining, and the determination, as mem-
bers know, is the responsibility of the Public Service Staff Relations Board.
There is a definition comparable to this in the Ontario legislation, although I
understand that the Industrial Relations and Disputes Investigation Act has no
definition of “bargaining unit”.

The “Board”, where referred to, means in all cases the Public Service Staff
Relations Board, and I suggest, Mr. Chairman, that the composition of this Board
is a matter we can discuss when we come to clauses 11 to 25 where the identity,
composition and functions of the Board are set out.

“Chairman” means the chairman of the Public Service Staff Relations
Board. You will note that it is capitalized and ‘“‘chairman’”, when it is capitalized
and stands alone in the bill, always refers to the chairman of the Public Service
Staff Relations Board. There is additional reference in the bill elsewhere to the
“chairman” (with a small “c”) of the arbitration tribunal, but in all cases, the
entire expression is used here—the chairman of the arbitration tribunal—and
there is, I think, no reason for confusion if it is recognized that there is this
distinction between the capitalized ‘“‘chairman” of the Public Service Staff Re-
lations Board and the other chairman.

Mr. WALKER: I have one question. Is there any other board? Your oral
definition is different from the printed one. It just mentions that ‘“chairman”
means the chairman of the board.

Mr. DavipsON: There is the arbitration tribunal, and there is a board of
adjudication which is referred to under “adjudicator” above. It is always
written with a small “b” and the full phrase is used. Therefore, when capitalized
“c” for “chairman” and capitalized “b” for “board” are used, there can be no
doubt about the reference being to the Chairman of the Public Service Staff
Relations Board.

“Collective Agreement”’—the definition there is in all respects comparable to
the definition set out in the I.LR.D.I. Act. There is one reference which I think has
been the subject of some discussion earlier. The I.LR.D.I. Act refers to terms or
conditions of employment including provisions with reference to rates of pay and
hours of work. It is the view of the law officers who drafted this that the
reference here to “provisions respecting terms and conditions of employment and
related matters” covers fully all of the matters that are referred to and that
there is no legal necessity for a specific reference to be made on provisions
relating to rates of pay and hours of work.

“Conciliation Board” is similar to the definition in the I.R.D.I. Act. The
distinction I think between the roles of the conciliator and the conciliation board
is already known to members of the committee and unless they wish to have
clarification of that I would assume that there is no particular need for further
explanation. -

“Conciliator”, definition (j), means a person appointed by the chairman of
the Public Service Staff Relations Board to assist the parties to collective
bargaining to reach an agreement. It is possible to arrange for a conciliator to

be named both in the case where negotiations leading to compulsory arbitration
25152—2}
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are involved and also in the case where negotiations leading to the appointment
of a conciliation board and the eventual possibility of the right to use the strike
weapon are involved.

The conciliator is common to both of those choices. The conciliation board,
however, applies only to the situation in which arbitration is not the final re-
course but the possibility of a work stoppage is the final recourse.

“Designated employee” refers to employees who are members of bargaining
units, who, because of the requirement to have safety and security provisions
contained in the bill, are designated and therefore are not permitted, even if they
belong to a bargaining unit which has opted for the conciliation board and right
to strike, to walk off the job. The methods by which these designated employees
are designated are set out in clause 79 of the act, which we will come to later.
There has to be a process of negotiation between the employer and the bargain-
ing agent, and the employer must indicate the employees whom he proposes to
designate as men who cannot take part in a strike even though they are members
of the bargaining unit that is going on strike; and the employees have the right
to accept or reject the proposed designations of employer, and the ultimate
resolution of any disagreement arising on this point lies in the hands of the
chairman of the P.S.S.R.B.

The definition of “dispute’” is based upon the definition contained in the
Industrial Relations Disputes Investigation Act, but covers, because of the neces-
sity of doing so here, references to disputes which are ultimately resolved by
arbitration as well as disputes which take the course of the conciliation board
and the non-arbitration route. There is a reference in the Industrial Relations
Disputes Investigation Act to “apprehended” disputes, which is not contained in
here, and we can explain to the members of the committee the reasons for that
omission when we come to the relevant sections, if it is desired that we should do
s0.

Then we come to the important definition of “employee”. I say that this is a
particularly important definition because I would point out to members of the
committee that the term “employee”, as used in this legislation, applies only to
persons who are contained within a bargaining unit. A person who is excluded
for any of the reasons set out in the smaller items below in this definition of
“employee”—a person who is excluded from the definition of employee—is
excluded from the provisions of this law which relate to the granting of collec-
tive bargaining rights to employees. If I am excluded on the grounds that I am
personally employed in a managerial capacity, or that my employment is of a
purely casual or temporary nature, then by excluding me under that heading
you are denying me the right of joining with my fellow casuals in organizing for
the purpose of collective bargaining with my employer.

Mr. BELL (Carleton): How casual can you get? When the dean of the deputy
ministers calls himself casual—

Mr. KNowLES: Have you had an opinion from the Department of Justice on
that?

Mr, Davipson: I have had opinions expressed by others but not by the
Department of Justice.

An hon. MEMBER: Including the Auditor General?
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Mr. DavipsoN: The first group who are excluded from the definition of
“employee” are those persons appointed by the governor in council under an act
of parliament. That would include officers of parliament, statutory appointees,
deputy heads of departments, and so forth.

Mr. WALKER: Ministerial staff?

Mr. DavipsoN: Yes; because ministerial exempt staff are appointed by the
governor in council.

Mr. WALKER: Are they statutory—
Mr. DAviDSON: They are not statutory positions, no.

Mr. WALKER: That is what I was wondering about; because you seem to
specify that it has to be a statutory appointment.

Mr. BELL (Carleton): Under the new Public Service Employment Act the
appointments will be by the minister and not by the governor in council.

Mr. Davipson: I was thinking of that point, too. Most of the ministerial
exempt staff are appointed at the present time by the governor in council. Two
are appointed by the minister.

Mr. KNOowWLES: Under the new Public Service Employment Act they are all
appointed by the minister.

Mr. DavipsoN: The question arises whether or not these employees are
members of the public service in the sense of the definition that we have here.
“Public service” is defined here as: “The several positions in or under any
department or any portion of the public service specified from time to time in
schedule A”.

I would like time if I may, Mr. Chairman, to examine that point and come
back to the members with an answer at the appropriate time.

Are there any other questions on that point, Mr. Chairman, before I pro-
ceed?

I think the reasons why persons locally engaged outside of Canada are
excluded are obvious. These persons fall within the jurisdiction of other sover-
eign states and we cannot, by anything we do here, presume to establish
employer-employee relations with respect to employees who may come under
the jurisdiction of other legislation in other national jurisdictions.

Mr. LAcHANCE: Do they not remain the employees of the Canadian gov-
ernment?

Mr. DAvIDSON: They remain employees of the Canadian government, but
there are no means in law by which the Canadian government, or they, could

apply or enforce the provisions of this Canadian law in the courts to which they
are subject.

Mr. LACHANCE: How will their relations with their employer be conducted?

Mr. KnowLES: This does not apply to a person engaged in Canada and sent

abroad. It applies, say, to a chauffeur employed by an embassy in Washington or
Moscow.

Mr. DavipsoN: Locally engaged employees are for example those who are
permanently resident in London, England, and who are employed by the high
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commissioner there; they do not come under the provisions of the Civil Service
Act at the present time.

Mr. LACHANCE: Could they not be Canadians living in London, England?

Mr. DavipsoN: They could be, yes, sir; but they are locally engaged.

I recognize that there is a problem here and this is why I took the trouble to
point out the reasons why. In this provision set out here, the view is taken that it
is not possible, within the framework of this legislation, to provide the same kind
of regime for persons lying outside the jurisdiction of the Canadian government
even though they are employed by the government of Canada.

Mr. CHATTERTON: What is the position of the personnel in the Company of
Young Canadians?

Mr. DAvipsoN: They are not part of the public service of Canada. It is
specified in the law that the Company of Young Canadians, as in the case of the
Canada Council, for example, is not an agency of the government of Canada; and
that is why you will find, Mr. Chatterton, that there is no reference, in the
schedule attached to this act, to the Company of Young Canadians or to the
Canada Council. These are not part of the public service. If they have employees
they are not contained within the confines of this legislation.

Mr. BELL (Carleton): There was a substantial point raised by the Civil
Service Association in respect of subparagraph 5, in which they suggested that
casual or temporary persons who may be brought back year after year, although
they may serve for less than six months, should have the opportunity of joining
a bargaining agency. It seemed to me that this had some substance. I am
thinking, for instance, of the Central Experimental Farm where there may be
quite a number of people brought in during the summer season only, but they
come back year after year to the same position. I wonder if it is proper that such
persons should be totally excluded?

Mr. DavIDSON: There are many problems, Mr. Bell, and I think we recognize
them. I dislike having to resort to the hackneyed expression that “You have to
draw the line somewhere”. The real problem is how far you can go in recognizing
the attachment of employees who are short term, casual or temporary employees
as permanent employees who are potentially permanent members of a bargain-
ing unit, whose votes may determine who is recognized and who is not recog-
nized as the bargaining agent for the bargaining unit; whose votes may or may
not determine whether or not the option is going to be for the arbitration or
conciliation board approach; whose votes may determine whether or not a
proposal which is put forward on the negotiating table and agreed to is or is not
going to be acceptable to the majority of the membership of the bargaining unit.

It seems to us, if I may say so, that there are real dangers both from the
point of view of the bargaining unit and its continuity and the status of the
bargaining agent and the extent to which he can accept and discharge a mandate
for his constituency. There are very real problems here from the point of view of
both the staff associations, or the bargaining units, and the employer.

All I can say is that while we recognize that there is a problem here, we
think we have gone about as far as it is practicable to go; we think we are aware
of the fact that there are these theoretical problems which will arise; for
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example, what about the employer who deliberately employs people for 5%
months and then lays them off, or discontinues their employment, and then a
month later employs them again for another 54 months.

Theoretically there is this technical possibility open, but it is, in the final
analysis, the Public Service Staff Relations Board which is going to determine
whether an individual is or is not an employee for purposes of membership in
this bargaining unit, and the interpretations of the Public Service Staff Relations
Board in this situation, if I understand correctly, can be made a reference to the
courts. Consequently, we feel that there is protection against flagrant attempts
to abuse this provision in the bill, and that the best we can do is to prescribe a
term shorter than which persons employed in a casual or temporary capacity are
not to be recognized as employees and potential members of a bargaining unit,
and beyond which they can be so recognized. It could be five months; it could be
four months; it could be ten months. Six months, it seems to us, was the practical
period. I should add that I am told that it is linked with the six months’
probation in the Superannuation Act, as well. I do not know that that is a very
weighty argument, but it is a consideration.

Mr. CHOQUETTE: I was wondering if the six-month period was established
considering the position of students working in the summer time. I imagine
this would exclude them almost 100 per cent.

Mr. DavipsoN: It would exclude them, I think, almost 100 per cent. If I may
read the note here: Temporary or casual employees are employed for a limited
period to cope with the seasonal or some other fluctuation in the workload that
cannot be economically handled by permanent employees. Examples are tempo-
rary employees in the Taxation Data Centre; temporary employees of the
Unemployment Insurance Commission at peak periods during the high periods of
claims, persons employed during the summer, such as summer students, persons
employed in the survey parties which go north during the summer time, and so

on. I think the term is obvious, but it is a matter of judgment where this line is
drawn.

Mr. ORANGE: You are talking about a casual or temporary basis, but there is
a category here and I am not sure where it fits. This is called the seasonal
positions. These are the people who are hired for the national parks for approxi-
mately six months, and they appear on the establishment as half-year positions.
These people will work any number of months; they can go beyond the six-
month period. These are permanent positions. The people are permanent in these
positions. They return year after year and they are employed for this period of
six months, or even longer.

Mr. DavipsoN: May I refer you, Mr. Orange, to subheading (4) here? If a
person, in the course of a year, works one-third of the time during the year, he
would come under this.

This may help, Mr. Bell, in the situation we were talking about earlier. If
you have a person who is employed regularly year in and year out for a period

equal to one-third of the work period of the year, I would think that they would
come under (4).

Mr. BELL (Carleton): Would that not be the person who had the right to
return each year? I think that the type of employee of whom we spoke, the one
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at the Central Experimental Farm, has no right. He is actually re-employed at
the beginning of each growing season.

Mr. DAvIDSON: I think that is true. At the same time I think that there are
other seasonal employees whose employment is of an assured, continuing, or
recurring nature from season to season, and these are distinct from those who
just happen to be re-employed.

The reasons for (3) as well as (4) and (5), which we have been discussing,
are, I think, obvious. Where a person’s compensation is based upon duties of
office or related directly to revenue there is not an employer-employee relation-
ship. This is rather a contractual or agent relationship and such persons would be
excluded. I am told that this covers election clerks, returning officers, shipping
masters at small ports, nautical assessors, port wardens, annuity agents, postage
stamp sales agents and the like.

Mr. KNowLES: What about postmasters in the small towns—the ones
appointed by patronage? Postmasters in post offices, whose income is related to
the revenue of their office, are out?

Mr. Davipson: I would not say that, Mr. Knowles.
Mr. KNOWLES: What would you say?

Mr. DAviDsSON: We have a problem here which we are working on at the
present time. Quite frankly, it was our initial understanding, that this reference,
“related to the revenue of the office in which he is employed” would have the
effect of excluding what is called “revenue postmasters’” whose remuneration is
paid by the Postmaster General and is related to the revenue that the post office
receives. We have gone into this intensively within recent weeks and it appears
to us now that, in fact, the remuneration of these revenue postmasters, so-called,
is related to a workload formula rather than directly to a revenue formula and
that revenue postmasters probably will not be excluded by this provision. I have
to say that this has not been fully straightened out in our own minds as yet, and
I would like to ask the Committee to allow me to come back ‘to this as soon as we
are firm in our view. Our belief now is that revenue postmasters, particularly
those who come under the provisions of the Superannuation Act and, therefore,
are deemed to be employees in respect to that situation, are not excluded from
the definition of employees as here set out. They are not excluded, certainly, by
the provisions of clause 2 (m) (iii).

Mr. LACHANCE: How about their employees?

Mr. DavipsoN: This applies in the same way to their employees as to them.
But this is one that I would ask the Committee to keep in mind and insist that I
come back to at a later stage in the proceedings.

Mr. BELL (Carleton): I am not clear whether, as a matter of principle, Dr.
Davidson wishes to have them included or excluded.

Mr. DAVIDSON: As a matter of principle, Mr. Chairman, we who have
participated in the drafting of this legislation, have proceeded on the assumption
that the maximum possible number of persons whose employment is related to
their responsibilities to the Crown in the Right of Canada should be covered by
the provisions of this legislation. That is the basis on which we proceed, but there
are these marginal problems. There is a problem of determining when an
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employer-employee relationship exists and when it does not. If it were found
that these so-called revenue postmasters, had their remuneration related entire~
ly and directly to the revenue—were working, in effect, on a commission basis,
which we understand now they are not—and if there were no other provisions of
any other law which recognized them as employees for any other purpose, I
think we would then be bound to say that they are like the others I mentioned
and would have to be excluded because they really cannot be regarded as
employees. But the two things we think we have established are: (1) that they
are recognized as employees if they are above a certain level for purposes of the
Superannuation Act and are covered under that law as employees, and (2) that
the basis on which they are paid is now related, we understand, to considerations
of workload formula rather than to strict considerations of revenue. This leads us
to the tentative conclusion which we are trying to firm up, that they will not be
excluded under the provisions of (m) (iii) as it is worded at the present time.

Mr. BELL (Carleton): When we come back to this, would you tell us the
classes who will be excluded?

Mr. DAvIDSON: The classes of what?

Mr. BELL (Carleton): The persons who will be excluded by the existence of
this paragraph.

Mr. DavipsoN: I have mentioned them already, Mr. Bell. Election clerks and
returning officers.

Mr. KNOWLES: They are not permanent now?

Mr. DavipsoN: Shipping masters at small ports; nautical assessors. I do not
know if there are any shipping masters in Carleton. Are there, Mr. Bell?

Mr. BELL (Carleton): At the foot of Island Park Drive.

Mr. DavipsoN: Port wardens; annuity agents; postage stamp sales agents.
These are some of them. There are probably some others.

Mr. KNowLES: This is a serious inquiry and conducted not in jest. Are
returning officers not on a permanent basis as distinct from election clerks who
get called in only once a year or so?

Mr. Davipson: Could we look at that? We do not follow, with reason, that
legislation as closely as you do.

Mr. KNowLES: I know. They are permanent until they get fired.

Mr. LACHANCE: Do you consider the substation postmasters in Montreal or in
Ottawa on the same basis as revenue postmasters in rural areas or small towns?

Mr. DavipsoN: I would not, myself, be able to answer that question, Mr.
Chairman. Perhaps Mr. Love or Mr. Roddick could give a reply or perhaps we
could get it for you.

Mr. LAcHANCE: I would like to know if they are considered on the same basis
as the revenue postmasters because I know there are five or six of them in
Lafontaine riding. I would like to know if these substation postmasters are
considered revenue postmasters on the same basis.

Mr. Love: I think Mr. Chairman, that there are two situations. Many postal
substations, particularly in larger communities, are staffed by civil servants who
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are in the full sense, employees. The revenue post offices, however, are not
confined to small communities and I think there are some revenue post offices in
larger centres.

Mr. LACHANCE: There are some in the Montreal ridings.

Mr. Love: The distinction is whether they are paid from postal revenues or
not. Where they are paid from postal revenues, the problems to which Dr.
Davidson has been referring, apply. The nature of the employment relationship
is certainly different because, at the moment, among other things, their rates of
pay are established by the Postmaster General rather than by the Treasury
Board, and the money required to meet those rates is paid out of postal revenue.
This is the problem which we are now trying to get sorted out.

Mr. LacHANCE: I do not think they have ever been considered as employees
of the government.

Mr. DavipsoN: There is a further group and I will illustrate it, if Mr. Bell
will allow me, by reference to Carver’s Drug Store, where there is a postal
substation. Not all of the substations are in exactly that position because I
believe that some of the postal substations do operate strictly on a commission
basis, whereas in a drug store the proprietor of the drug store and his employees
provide limited postal facilities.

Mr. BeLL (Carleton): Some of them are very good, including Carver’s drug
store.

The JoINT CHAIRMAN (M7. Richard): Order. I understand Dr. Davidson will
clarify this.

Mr. Davipson: I think the reasons for the exclusion of a person employed by
or under the Board are obvious. The definition of “managerial capacity” is dealt
with later on in this list of definitions. I should add that there are one or two
other points that we will have to come back to with reference to (m), the most
important one of which is a form of words that we would propose to add to the
end of (m) which would protect the position of the employee during periods
that there is a work stoppage, so that it makes it clear that they do not cease to
be employees for purposes of this legislation during a period when they are
involved in a work stoppage. A suitable form of words is being developed and
we will put this forward as soon as we are in a position to do so.

Mr. KNnowLEs: That is with regard to the court ruling following the Royal
York case.

Mr. Davipson: Well, I think it is a matter of equity quite apart from the
Royal York case. There is also a problem of certain employees of the R.C.M.P.
who are referred to at the present time in Schedule A and whom now, in our
view, we should bring forward and exclude from the definition of employee as
set out in clause 2 of the bill. If you look at Schedule A, Part 1, you will see
a reference made to “Royal Canadian Mounted Police, (except the positions
therein of members of the force)”. That, with some change in wording, it is
now proposed to bring forward to this point in clause 2 and add to this list
as being excluded from the definition of employee.

“Employee organization” is the next definition. It means any organization
of employees the purposes of which include the regulation of relations between
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the employer and its employees—that is to say, within the relationships as
set out within the provisions of this act, and includes, unless the context
otherwise requires, a council of employee organizations. This again, Mr. Chair-
man, is similar to the definition of trade union as set out in the I.LR.D.I. Act
and the Ontario legislation. The I.LR.D.I. Act, I think I am right in saying,
contains no reference to a council of employee organizations but the Ontario
legislation has been recently amended, I understand, to provide for that.

“Employer”, which is the next definition given, means Her Majesty in
the right of Canada. The representation here is provided for in two ways:
one, by the Treasury Board acting for most of the portions of the Public
Service, but there are, as members know, certain portions excluded in Schedule
A, Part II of the legislation and set up as separate employers. In the case of
these employee groups who are governed by the separate employer provision,
the Treasury Board will not enter into the picture as the representative of the
employer in bargaining relationships. When we come to the Schedule itself I
think that would perhaps be the appropriate time to explain why in certain
instances bodies like the National Film Board or the Centennial Commission
have been set aside and given the status of separate employers rather than
having their employers bargain, along with the rest of the Public Service, in
relationship to the Treasury Board as employer.

There is an important definition of what constitutes “Grievance” here. It
means a complaint in writing presented in accordance with this act by an
employee except that for the purposes of any of the provisions of this act
respecting grievances, a reference to an employee includes a person who would
be an employee but for the fact that he is a person employed in a managerial
capacity. That gives me the right to grieve even though it does not give me the
right to bargain. The reason for the inclusion of this item, I assure members, is
not to protect the position of persons like myself; it is rather to protect the
position of persons who because of managerial responsibilities that they will
carry at lower levels, should be entitled to have a channel by which their own
grievances can be aired even though the fact of their being employed in a
managerial capacity may deprive them of the right to be included in a bargain-
ing unit along with the employees over whom they have managerial responsibili-
ties.

Mr. KnowLES: That right to grieve would be through the regular grievance
procedure.

Mr. Davipson: Yes, established within the department of which they are a
member.

Mr. KNowLES: To whom would you grieve?

Mr. DAviDSON: I wish you could find someone and let me know who it is.

The other exception is for purposes of any of the provisions of this act
respecting grievances over matters involving disciplinary action resulting in
discharge or suspension. A reference to an employee for purposes of the griev-
ance definition includes a former employee or a person who would be a former
employee but for the fact that the time of his discharge or suspension he was a
person employed in a managerial capacity. I think the members can appreciate
the obvious reasons for that being included.
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Mr. BELL (Carleton): There were a number of representations I observed
from the fine memorandum which was prepared by the Clerk. I see three
organizations, the C.L.C., the C.S.F. and one other organization. Have they been
analyzed, Dr. Davidson?

Mr. DavipsoN: They have been, sir, but I would ask Mr. Roddick to comment
on this point. You are referring to the representations made by the staff associa-
tions—

Mr. BELL (Carleton): To this Committee.
Mr. DavipsoN:—with respect to the definition of grievance.

Mr. BELL (Carleton): I see the Canadian Labour Congress, I have not been
able to turn up their brief at the moment. Could Mr. Roddick perhaps make a
comment?

Mr. Robpick: Mr. Chairman, there have been a number of different rep-
resentations made in respect to grievances. The ones that occur to me now are
proposals that all grievances should be permitted to go to adjudication; propo-
sals that the concept of grievance should include groups of employees as well as
individual employees, and there was one other one but I have lost it for the
moment,

Mr. BELL (Carleton): That was the point that I think the letter carriers
made, that this definition should take in a grievance by a group of employees or
by the bargaining unit itself. It is on page 7 of the brief of the letter carriers’
union.

Mr. Roppick: I think, Mr. Bell, the third representation that I have recalled
was the desire of some of the employee organizations that the right of the griev-
ance should be vested in the union rather than in the employee, but the one
that you are referring to is the one of the letter carriers’ union which relates
to—

Mr. BELL (Carleton): 1t is at page 7 of the letter carriers’ union brief, and
deals with this definition:
“The bill does not take into consideration that grievances might also
be submitted by a group of employees or by the bargaining umit itself.
This oversight becomes noticeable again in section 90 and we would
request the Committee to make recommendations to correct this.”

Mr. Roppick: Mr. Bell, I think that when the bill was drafted it was at least
my interpretation—perhaps I had better not put it further than that—that that
provision would have permitted a group grievance. I think we may be willing to
look at this to see whether in fact that assumption is correct or not, because I do
not think there was any intent on the part of the people drafting the bill to deny
the possibility. It seems quite a reasonable possibility.

Mr. BELL (Carleton): Perhaps you would go back to that and take a look
also. I have not at the moment been able to find the particular point in the
Canadian Labour Congress brief where this was dealt with.

Mr. DAviDsoN: Mr. Chairman, is there not a provision in the Interpretation
Act—and this is not a reason for not making it more clear here—that says words
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in the singular include the plural; or is it necessary to make specific provision
for this in each individual bill?

The JOINT-CHAIRMAN (M. Richard): Perhaps Dr. Davidson we will have an
opportunity to look this up.

Mr. DavipsoN: We will be glad to look at this. Is that satisfactory?

Mr. BELL (Carleton): I am quite satisfied, as a general matter I am propos-
ing to try to follow all the briefs and see that the points which have been raised
are dealt with by the Committee, and perhaps your assistants, Dr. Davidson,
would have in front of them the material that the Clerk has prepared for us so
that if questions arise on any pages of the briefs we will be able to get immediate
answers.

Mr. DavipsoN: Thank you for that suggestion. We will follow that.

I am confirmed in my reference, Mr. Chairman, to the provisions of the
Interpretation Act. The Interpretation Act, section 31 (1) says: ‘In every Act
unless the contrary intention appears, (j) words in the singular include the
plural, and words in the plural include the singular.” It may well have been that
we proceeded on that assumption and that the legal draftsmen proceeded on that
assumption, but that does not say that it should not be spelled out in this
particular provision, and we will be glad to report on that as soon as we have
had a further look at it.

Mr. KNowLES: Before we get to the part of the bill that deals with griev-
ances.

Mr. DavipsoNn: Yes, clause 90.
Mr. KNOowLES: Clauses 90 and 99.

Mr. Davipson: Could members make a note. We will make a note and we
will come back to it if you do not. It would be useful if we kept in mind the need
to—

Mr. KNOWLES: Just for the record.

Mr. BELL (Carleton): Just for the record. This is raised by the Canadian
Labour Congress at page 21 of their brief, paragraph 54.

Mr. KNowLES: There seems to be nothing in this definition we are now
looking at which settles the point whether it is a person or a union. That comes
when we get to clauses 90 to 99. Really all we are doing here is making sure that
a grievance includes a grievance presented by a person who is in a managerial
capacity.

Mr. DavipsoN: Well, it goes a bit further than that. It says “a grievance
means a complaint in writing presented in accordance with this Act by an
employee” and the question really hinges on whether two employees or a group

of employees or a spokesman for a group of employees can comply with the
wording as here set out.

Mr. KNoWLES: Whether an employee does it directly or through a union.

Mr. DavipsoN: Could I suggest to members of the Committee that with
reference to the definitions of “initial certification”, and “occupational category,”
in view of the complexity of the problems relating to the initial certification
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and the occupational categories and the fact that we will have to deal with this
entire problem under clause 26 when we come to look at it, that it be left until
then. I have already mentioned that there are some changes that we are pro-
posing to clause 26 and, therefore, I think these two definitions might be left on
that account.

Mr. KNOWLES: But you do not propose any changes here.

Mr. DAvVIDSON: There may be some changes to be made here, Mr. Knowles,
but they will only be meaningful if we first of all, explain what we have in mind
in clause 26.

The JoiINT CHAIRMAN (Mr. Richard): Order, gentleman. We will adjourn
until this evening at eight o’clock.

EVENING SITTING

The JoiNT CHAIRMAN (Mr. Richard): Order. We will resume on clause 2,
subclause (r). Dr. Davidson.

Mr. DAvIDSON: Mr. Chairman, I had suggested, and I think the Committee
agreed, that subclauses (q) and (r) should be set aside to be looked at when we
come to clause 26. Further, as subclause (s), the “occupational group”, relates
also to the consideration of the definition of “occupational category”, perhaps we
should do the same with this one.

This brings us then to the definition in subclause (t), “parties”, which I
think is fairly clear and requires no explanation. It is comparable to the defini-
tion in the I.LR.D.I. Act, section 2 (1) (n).

Then we come to an important definition, the definition of a “person em-
ployed in a managerial capacity”’.

Mr. WALKER: Excuse me, I would like to go back to subclause (t) (ii),
which reads:
(t)(ii) in relation to a grievance, the employer and the employee who
presented the grievance;

I presume that “employee” can be enlarged to the “employee’s representative”.

Mr. DAvipsoN: This ties up, Mr. Chairman, with the discussion we had this
afternoon with reference to “employee’” when we were considering the definition
of “grievance”. I might indicate that what we plan to present for consideration of
the Committee on this is a change in the definition of “grievance” that will make
it possible for an employee to present a grievance himself or on behalf of a group
of employees. It is not our thinking at the present time that there would be a
third provision that the bargaining agent himself could present the grievance.
The fact, of course, that a grievance is presented in writing by an employee, or
by an employee on behalf of a group of employees, would be supplemented by
the provision in the law that makes it possible for the employee to be represent-
ed by a representative of his own choice. Now, if we make it clear that the
employee who presents the grievance may be presenting a grievance in his own
name as an individual or on behalf of a group of employees, it becomes unneces-
sary to change the wording here because this merely refers to the employee who
presented the grievance.
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We come then to the definition under subclause (u)—

Mr. KNOWLES: We will come back to this subject when we get to the other
sections.

Mr. DavipsoNn: Oh, yes. This comes up, Mr. Knowles, when we come to the
substantive clauses dealing with grievances.

Mr. BELL (Carleton): I was very much at fault this morning when I
mentioned other references in not having mentioned the references of the Civil
Service Federation in relation to this.

Mr. Davipson: I think this point that we have just brought forward very
largely covers the concerns of the organizations which have made representa-
tions on this point.

Mr. BELL (Carleton): Exactly. I am only extending my apologies to the
federation, which is now the alliance.

Mr. DAvipsoN: Could we then turn, Mr. Chairman, to the definition of a
“person employed in a managerial capacity’’? Here I draw the attention of the
members of the Committee to the distinction in kind between those persons who
are referred to under subclauses (i) and (ii) and those persons who are referred
to under subclauses (iii), (iv), (v), (vi) and (vii). The persons referred to under
subclauses (i) and (ii), as persons employed in a managerial capacity, are
determined on the basis of fact. The persons who are referred to under sub-
clauses (iii), (iv), (v), (vi) and (vii), as persons who are or may be designated
as persons employed in a managerial capacity, are persons in respect of whom
the decision is the decision of the board, and it will be the judgment or the
opinion of the board that will determine whether or not they are in fact deemed
to be persons employed in a managerial capacity. I do not think there is a
problem so far as subclause (i) is concerned. The reasons for the inclusion of
these persons, as persons employed in a managerial capacity, are self-evident.
The reference to the chief executive officer of any other portion of the public
service should be taken in conjunction with the list of the other portions of the
public service which are set out in Schedule A to this bill. I mention that to
indicate that it is not possible for anyone to arbitrarily subdivide the public
service into small segments which would be called portions. The portions are
those referred in the schedule to this legislation.

Subclause (ii) of the definition is included for the reason that the legal offi-
cers of the Department of Justice are called upon from time to time to provide
the government, the employer, with advice and counsel in a greal variety of mat-
ters that could be related to this legislation, and consequently by that fact it is
considered that they should be regarded as persons employed in a managerial
capacity, with all that implies for their position under this legislation. On those
two cases it is a matter of determining what the facts are, and while the proposal
to designate a person under one of these two headings as a person employed in a
managerial capacity could presumably be challenged by the bargaining agent on
the ground that they are not in fact persons who come under subclauses (i) or
(ii); the question of fact would be the sole point at issue. When we come to the
remaining portions you will notice that in all cases the persons who are going to
be designated under subclauses (iii), (iv), (v), (vi) and (vii) as persons em-
ployed in a managerial capacity are dependent upon, first of all, the proposal
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being put. forward by the employer. Second, they are subject to challenges by
the bargaining agents and, in the event of challenge, the decision is the decision
based upon the judgment of the Board as to whether the employer’s case for
designating the employee in question as a person employed in a managerial
capacity is valid or not.

The persons under this series of headings who may be claimed by the
employer as persons employed in a managerial capacity includes a person, first of
all:

(u) (iii) who has executive duties and responsibilities in relation to the
development and administration of government programs,

I think the reasons for that are obvious. If the employer goes too far in proposing
to designate employers as persons employed in a managerial capacity under this
heading, each individual case is subject to examination and challenge by the
bargaining agent concerned. The reasons for the inclusion of personnel officers
or persons whose duties include the duties of personnel officers in the category of
persons employed in a managerial capacity are, I think, fairly obvious, as are the
reasons for including in this category persons whose duties involve them directly
in the collective bargaining process on behalf of the employer.

The next category of employees regarded as persons employed in a manage-
rial capacity are those persons who have formal—and I would draw that word to
the attention of the committee—formal responsibilities on behalf of the employer
in the administration of the grievance procedures. Again, persons whose duties
bring them into a confidential relationship with any of the persons employed in a
managerial capacity—to which we have already referred—would be regarded,
because of their relationship to their immediate employer, as being persons who
are employed in a managerial capacity.

Mr. KNOWLES: Mr. Davidson, have you not gone a little further than the
clause in the way you stated that? The clause says “employed in a position
confidential to”’ any person. Now you say in “a confidential relationship”.

Mr. DavipsoN: I stand corrected. You are quite right, Mr. Knowles. I did not
intend any difference in meaning. The fact is the reference here is to “a position
confidential to” and it would have to be established that by the nature of the
position it was a position that stood in a confidential relationship to the employ-
er, who has already been designated.

Mr. KNOWLES: Not just a person who happened to come to you and tell you
something of a confidential nature?

Mr. DavipsoN: That is correct.

Senator DESCHATELETS: Dr. Davidson, this is quite a broad term though,
confidential position, to any person.

Mr. DavipsoN: Well, could I say first of all that before a claim could be
lodged by an employer that an individual should be regarded under subpara-
graph (vi) as a person employed in a managerial capacity, it would be necessary
first of all to establish that that person’s employer was already determined to be
a person employed in a managerial capacity under (i), (ii), (iii), (iv) or (V).
Having established that fact, it would then be necessary to establish to the
satisfaction of the bargaining agent concerned or, failing that, to the satisfaction
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of the Public Service Staff Relations Board, that the person being claimed under
subclause (vi) was in fact a person employed in a position confidential to the
person already designated. The purpose of this provision, Mr. Chairman, is
essentially to ensure, for example, that in the case of a secretary employed by
the assistant secretary of the Treasury Board, or a secretary employed by the
chief of personnel of a division in a department of government, the position of
that secretary, being in a confidential relationship to the position of the person-
nel administrator, assuming that the personnel administrator were deemed to be
a person employed in a managerial capacity—then it would follow, if established
to the satisfaction of the board, that the secretary to that personnel administrator
could likewise be claimed as a person employed in a managerial capacity.

Mr. KNowLES: That would be in the nature of the position?
Mr. DavipsoN: That is correct.

Mr. BELL (Carleton): What concerns me, Dr. Davidson, in relation to this is
the fluidity of the situation. This would change from day to day. People would
move in and move out of these excluded positions in the managerial capacity.
How can you have any finality in this?

Mr. DavipsoN: Well, I think that is the reason for attaching importancg t_o
the correction to which Mr. Knowles drew my attention. It is not the person, it is
the position which has to be claimed by the employer in the first instance.

Mr. BELL (Carleton): Yes, but is it not the person who is going to vote in the
bargaining unit. A person joins and is a member of the bargaining unit. How
does the bargaining unit suddenly decide that because that girl has moved that
day to another position that her right to vote is suddenly cut off?

Mr. DavipsoN: Well, let me give you as an example the case of my own
secretary. In this instance first of all it would be necessary to establish that I am
a person employed in a managerial capacity under subclause (i) of this definition.
If it is accepted that I am a person employed in a managerial capacity, then the
employer may claim that the position on the establishment of the department of
the Treasury Board—

Mr. KNOWLES: I am sorry to interrupt you, Mr. Davidson, but (i) is not
included in (vi).

Mr. DavipsoN: That is a good point.

Mr. KNOWLES: It is the second time you have done it. The first time I
thought it was a slip.

Mr. DavipsoNn: That is a good point. I would like to check that.

Mr. KNOWLES: Subclause (i) is the clause that says that a person is in a
managerial position if he “is employed in a position confidential to” a minister.

Mr. DAavipsoN: Correct. It has been pointed out to me by my advisers that I
would be excluded under several of these headings. Let us agree that I am
excluded under subclause (iii), if not under subclause (i). However, I would in
fact be excluded under subclause (i), I take it, as a person employed in a position
confidential to a minister of the Crown. In any event, I presumably would be
judged to be a person employed in a managerial capacity under subclause (iii).
That having been established—

251523
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Mr. KNOWLES: I would still like to be clear about (i). It seems to me that
you should not regard yourself as being under (i), assuming this drafting was
done pretty carefully, because (i) might include a stenographer’s position in a
minister’s office. I take it the reason (i) is not included in (vi) is that a person
working for that stenographer is not, by the nature of the job, in a managerial
position. Therefore (i) is more restrictive, and you are in a managerial capacity
not because you are in a position confidential to a minister but because you have
executive duties and responsibilities?

Mr. DavipsoN: That is correct.

Mr. McCLEAVE: May I ask Dr. Davidson another question? Should it not
surely be persons employed in a confidential capacity, because under the defini-
tion of subclause (u) (i) a messenger employed by a minister would be em-
ployed in a position confidential to that minister, yet you could hardly class that
sort of person as a manager. Are you not trying to strike at the confidentiality
rather than the so~called managerial capacity of the position?

Mr. DAvIDSON: What we are really doing here is trying to identify what is
the management core in the public service.

Mr. McCLEAVE: Does a messenger fit within your definition, Dr. Davidson?
After all, he is confidential to his minister and, indeed, he may have to bear very
important verbal messages to someone else.

Mr. DavipsoN: He would then be regarded, for purposes of this definition, as
a person employed in a managerial capacity.

Mr. McCLEAVE: We are sort of playing around with words when you are
really trying to strike at confidentiality rather than manageriality.

Mr. DavipsoN: We are trying to circumscribe the group of persons who are
designated as persons who should be excluded from the bargaining relationship.
We have attempted to do that by saying that persons employed in a managerial
capacity shall be designated as the persons who are excluded from the collective
bargaining relationship.

Mr. McCLEAVE: Maybe I am a verbal purist, or something like that, but I do
not think you want to use the word “managerial” there and maybe you do not

want to use the word “confidential”’ either. Could that one be looked at again to
see if we can come up with a better word?

Mr. KNowLES: I wonder if Mr. McCleave is not under some misunderstand-
ing about subclause (i). It does not say “any person” working for a minister is
necessarily in a managerial capacity. The messenger may not be a confidential
person,

Mr. McCLEAVE: But suppose that he is?

Mr. KNOWLES: It is not the person, it is the position.

Mr. DavipsoN: But if you have on the ministerial staff a position known as a
confidential messenger, for example, it seems to me that it is pretty clear that—

Mr. KNowLES: Provided the position is so defined.

Mr. Davipson: If you had a position of a personal secretary to a minister, it
seems to me that it would follow that this person is in a ppsitic_m that is
confidential to the minister because this person has access to ministerial papers,
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is taking dictation from the minister and preparing letters for his signature, and
so forth. It seems to me it would be necessary to regard a person in that position
as so close to management that that person, together with the person by whom
he is employed, would have to be regarded as excluded from the collective
bargaining relationship.

Mr. McCLEAVE: I misread it completely. I would like that clause to be
considered again because I think it takes words and tends to twist them out of
their natural meaning. That is all I ask.

Mr. DavipsoNn: I see your point, Mr. McCleave, and we certainly will look at
it. I am not as optimistic as I would like to be at this point that we can resolve
that problem. In any event, may I come back to my example. Assuming that Mr.
Love or I are eventually established as being persons who fall under clause
2(u) (iii)—and that has to go to the Board, if necessary, to be determined—then
it is open to the employer to apply for the person who is in the position
confidential to me or to Mr. Love, namely our secretaries, to also be certified as
persons employed in a managerial capacity. This proposal as put forward by the
employer is open to challenge by the bargaining agent on behalf of the steno-
graphic group, and in that event it would have to be resolved by the Public
Service Staff Relations Board.

We come finally to clause 2(u)(vii), and I must state quite frankly that as it
is not possible at this stage to forsee all of the circumstances under which it
might be proper for the employer to put forward a proposal to exclude an
individual as being employed in a managerial capacity, we have proposed the
inclusion of this provision which is again subject to challenge by the union and
subject to final determination by the Public Service Staff Relations Board. The
essence of subclause (vii) is that in any circumstance where there is a conflict of
interest—and we are, incidentally, proposing to delete the words “tend to” from
the third line from the bottom to meet the pre-occupations of the Civil Service
Association of Canada and the Professional Institute—it will be necessary before
claiming a managerial exclusion under the heading to establish to the satisfaction
of the Board that it would, in fact, create a conflict of interest by reason of the
individual’s duties and responsibilities towards his employer.

Again 1 say this would be subject to challenge by the bargaining unit
concerned and would be resolved, in the final analysis, by the Public Service
Staff Relations Board.

Mr. KNOWLES: It is a kind of 15(a) item, is it not?
Mr. DavipsoN: What kind of an item, 15(a)?

Mr. KNOWLES: You have not heard of 15(a)? Contingencies—Department of
Finance.

Mr. DavipsoN: That is next week’s bill of fare. I am supposed to be
appearing before the Public Accounts Committee.

Mr. BELL (Carleton): I thought that was on last week’s bill of fare. I
heard about it from the Deputy Minister of Justice.

Mr. DAvipSON: I remember that now.

Mr. KNowLES: From the way you have put it, you do recognize that it is a
kind of catch-all?
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Mr. DavIDSON: I agree.
Mr. KNowLES: And you were a bit apologetic about it, I imagine.

Mr. Davipson: Well, frankly, I have been asking my own advisers under
what circumstances a claim for the designation of a person as a person employed
in a managerial capacity in this context could arise. They have given me one
example which I will cite in a moment but basically they have said: “We have
felt it necessary and desirable to include this because we do not feel we can
envisage all situations. It would not be our intention to use this to apply for a
determination by the board that such and such a person is employed in a
managerial capacity except in a situation where a clear case existed. We do not
expect it to be used very often, but we are just not in a position at this
stage to spell out in every last detail every person who it may be quite clear,
should be designated as a person employed in a managerial capacity”.

The instance that I have been given of a circumstance under which applica-
tion might be made under this subclause has to do with a situation in which a
person at the first level of supervision in a large department might be designated
as the person responsible for receiving and dealing with the grievance in the
grievance procedure at the first level. That person—the first-line supervisor—
will be excluded under clause 2(u)(v) as a person who has formal responsi-
bilities in connection with the grievance procedure and is, therefore, a person
for that purpose employed in a managerial capacity.

The next stage in processing that grievance may well carry beyond that
person’s immediate supervisor to a higher authority at the regional level. It is in
circumstances where you would have one supervisory level in between two
persons, each one of whom has supervisory responsibilities and is excluded
because of responsibilities under the grievance procedure, that it might be
necessary to apply for the intermediate person who supervises the first-line
supervisor to be regarded as a person employed in a managerial capacity.
Otherwise it would be rather incongruous to have a supervised person regarded
as a person employed in a managerial capacity while his own manager or
supervisor is not so categorized.

This was the example that my advisers indicated they had brought to their
attention by officers of one of the larger departments, with the request that we
indicate to them what we thought about this kind of situation. In that situation,
if the employer were so disposed, it would be necessary for the employer to
propose to the Public Service Staff Relations Board that that person be
certified by the board as a person employed in a managerial capacity. This would
be brought to the attention of the union, and if the union had an objection to
that person being so certified it would have its opportunity to challenge the
proposal before the Public Service Staff Relations Board, and then the matter
would have to be decided by the board.

Mr. WALKER: Mr. Chairman, I do not see this clause solely as a clause for the
protection of the employer. I think the reverse can also apply. It might well be
that the union—and I do not know whether Dr. Davidson sees this—would be
very pleased to have somebody removed whom they feel should not be in that
unit because he is creating a conflict of interest. Apparently the conversation on
this clause has been centred around the fact that this might well be to the benefit
of the employer. I think it could well be to the benefit of the bargaining unit who




Nov. 17,1966 PUBLIC SERVICE OF CANADA 897

may have someone who is putting sand in the machinery, so this is a clause that
is for their protection too. Is this not so?

Mr. Davipson: I could at least draw the attention of the Committee to the
fact that the Canadian Union of Postal Workers within the last year decided
that a considerable number of individuals who had been members of their
union up to that time should henceforth be excluded from membership because
they regard them as having managerial or supervisory responsibilities.

Mr. KNOWLES: Most of the trouble in labour-management relations, regard-
ing persons in a managerial capacity, is the other way.

Mr. Davipson: Yes, and I would have to draw to Mr. Walker’s attention
what I think is the case—I would like to check the wording of this more
closely—but it is not clear to me that it is open to the bargaining unit to make
application for designation of a person as being a person employed in a manage-
rial capacity. I think it is implied however in the fact that the Board may do it on
its own initiative.

Mr. KNOWLES: Mr. Chairman, I would certainly feel a lot happier—
Mr. DavipsoN: Perhaps that wording should be looked at.
Mr. BELL: This should be mutual.

Mr. DavipsoN: Could I mention just one further point, Mr. Knowles. I think
it must be recognized, in endeavouring to develop legislation that grants collec-
tive bargaining rights to members of the public service, that we are moving into
an area, in terms of professional and administrative classes of employees, where
there is very little in the way of experience in the industrial setting and it is in
these areas that I think we are going to have very real difficulty in setting out in
all cases the situations where highly classified professional personnel may have
legitimate expectations of being accorded bargaining rights under this legisla-
tion, but at the same time may have very real managerial and supervisory
responsibilities. I think it is in this very grey and difficult and sensitive area that
there needs to be some provision in the bill somewhere that makes it possible at
least to raise the question in certain individual instances whether or not this is a
person who should be excluded from the bargaining process because he is a
person employed in a managerial capacity. Now, I recognize there might be
legitimate concern about this if there were not adequate safeguards against
the improper use of this designation proposal on the part of the employer, and
the safeguards here are the requirement that the union is free to challenge
any proposal along these lines and that the decision, if the union so challenges,
is in the hands of the Public Service Staff Relations Board.

Mr. KNOoWLES: It is a safeguard as far as it goes but it does not go all the
way. For this reason I am still going to press the point that you might try to
improve this wording. You say that if an employer asks that such a position be so
described the bargaining unit may object, but then the decision is made by
the P.S.S.R.B. and, of course, the board is guided by the legislation and the
legislation is right here in these definition sections. Now, I have no desire to go
over and over what has been done in the House, but I am suspicious of these
contingency items, these items that are there which are put in in good faith in
the first place, but by and by some other administration or some other govern-

ment finds them and uses them, and we have had a number of examples. Now if
25152—4
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you have got a case such as the one you have described, where you had an in-
between person, why not find wording to cover that case rather than this blank
cheque proposition?

Mr. WALKER: You are asking Dr. Davidson, not myself, but I would like to
add the comment that I think the necessity for clause (vii) is because of the
specific nature of the other clauses.

Mr. KNOWLES: What are the other clauses, Mr. Walker? Subclause (vii)
speaks about people with duties and responsibilities and a possible conflict of
interest, you have got the executive duties and responsibilities in subclause (iii),
you have got the duties in relation to personnel in subclause (iv), you have got
the duties and responsibilities in relation to grievances in subclause (v), and you
have got “any other” duties and responsibilities because you are employed in a
position that is confidential to a person already so described it seems to me your
net is a pretty wide one already.

Mr. DAVIDSON: You will not mind my drawing attention to the fact that this
net is much, much less wide than the net of exclusions under the I.R.D.I. Act,
which categorically excludes all persons performing managerial or supervisory
duties, and it excludes all persons employed in a confidential capacity—not
positions, but all persons employed in a confidential capacity—in matters relating
to labour relations, and also excludes certain classes of professional persons.

Mr. KNOWLES: I do not mind you telling me that because I would not mind
showing you a private member’s bill where I tried to get that section of the
LR.D.I. Act changed.

Mr. Davipson: Well, I think we feel that the provisions here which attempt
to define persons employed in a managerial capacity will have the result of
excluding many fewer persons than would any provision such as a reference to
persons performing managerial or supervisory duties. We have endeavoured to
be as specific as we possibly could in restricting the specific classes that we
have referred to here, and our only reason for feeling that there is a need for
retaining a clause such as (vii) proposes is that we are satisfied that situations
will arise, all of which we cannot foresee at the moment but which relate to the
dangers inherent in a conflict of interest as between the person’s membership
in the bargaining unit and the person’s responsibilities to his employer. We do
not think that the employer should have any arbitrary rights to exclude people
on a unilateral basis, but we do think that in these situations which seem to
the employer to be situations involving a conflict of interest the employer
should at least have the right to put forward the claim that a conflict of interest
does exist. It is then left to the union to challenge that and if the union does
challenge it, it is left to the Public Service Staff Relations Board to decide.

Mr. KNOWLES: To rule on the basis of the—
Mr. DavipsoN: Conflict of interest.

Mr. KNowLES: I am sure you appreciate my fear about this kind of blank
cheque. It could be argued that every last civil servant in Canada has duties and
responsibilities to the employer and that there is a conflict of interest between
that and his being in a union that is trying to get something out of that employer.
I am pushing it almost to the point of reductio ad absurdum, but that is the
language. . .“any person for whom membership in a bargaining unit would tend
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to create a conflict of interest by reason of his duties and responsibilities to the
employer;” I submit that every civil servant has duties and responsibilities to his
employer.

Mr. DavipsoNn: I agree with the last part, but I would not agree with the
proposition—and I am sure you would not agree with it, Mr. Knowles—that
every civil servant has duties and responsibilities to his employer that would
result in the creation of a conflict of interests if he were a member of the
bargaining unit.

Mr. KNowLES: I agree; but this is the area of opinion, the area of decision,
on which the court has to rule. Your other examples spell out the terms and
conditions.

Mr. DavipsoNn: Yes, this is the difference, and I was quick to point this out to
the Committee when I introduced this particular subhead. There is no doubt
about it, that this is different in kind from the other specifically spelled out
definitions of groups of people.

I can only say that even if we were to find a form of words that would deal
with the example that I gave, I think I would still argue that there would be
need of some clause such as the one that is set out here under subhead 7, suitably
protected and suitably circumscribed, that would recognize that situations may
arise, as we develop experience in this legislation, that would justifiably call for
the employer to apply for the individual person to be excluded because of a clear
conflict of interests. If it is not a clear conflict of interests, presumably the
board—unless one has no confidence in the capacity of the board to make these
decisions—would refuse to accept a frivolous or unsubstantiated claim on the
part of an employer.

Senator CAMERON: Mr. Chairman, is it not inevitable at this stage of the
game when we are dealing with an experimental program, that it is simply
impossible to conceive of all the circumstances that might come up and to try to
provide for them in the specific framework. You must leave some latitude, even
at the risk of giving my friend, Stanley Knowles, some cause for concern.

Mr. BeLL (Carleton): I wonder if I could pick a more general field and ask
Dr. Davidson if he and his officers have considered what the Professional
Institute has said in connection with this clause? The professional institute is
perhaps more involved than any of the other groups, and they had some very
specific language which they suggested might be used in respect of all of these
particular clauses, and I assume they have been analysed by the Department of
Justice and by Dr. Davidson and his advisers. Perhaps we might have some idea
of what views they had on them.

Mr. DAviDSON: Could I just say, Mr. Chairman, that it was partly because of
‘the concern of the Professional Institute, as expressed in their brief to the
Committee, and partly as a result of the concerns expressed by the other staff’
associations, that we did look at this again. We did feel that the criticism was.
justified, at least to the extent of proposing at the appropriate time, to suggest
the deletion of the words “tend to”. You can see instantly that this is much too
shadowy an area to ask the Public Service Staff Relations Board to—

Mr. BELL (Carleton): I understood that that was all conceded. I was refer-
ring to the broader field where the Professional Institute, on page 5, deals with
the other clauses.

25152—4}
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Mr. DavipsoNn: I beg your pardon; I thought you were referring specifically
to the new wording proposed by the institute for this particular clause.

Mr. BELL (Carleton): No. The whole of page 5 in the brief of the Profes-
sional Institute is taken up with the discussion of suggested qualifying amend-
ments to each one of the subclauses under (u). I assume they have been
carefully considered.

Mr. DavipsoN: The institute has made the point, among others, that the
expression ‘“confidential to” in this section needs further clarification, inasmuch
as the jurisprudence governing the use of these words in other labour legislation
is not in their view clearly applicable to the public service situation.

Again, I would think that the experience, if not the jurisprudence, relating
to the interpretation of these words in labour relations legislation generally,
would certainly be taken as a guide by the Public Service Staff Relations Board
in determining what it has to determine in relation to'confidentiality under the
provisions of these definitions.

Mr. BELL (Carleton): Yes, I agree with that.

Mr. Davipson: I would also add, Mr. Bell, that I think it is important again
to remember that the references here are references to positions ‘‘confidential
to,” whereas the references in the I.LR.D.I. Act are references to persons “em-
ployed in a confidential relationship.” This is an important distinction and I am
sorry that I blurred it at the outset of my explanation; but clearly here thereis a
much more sharply defined attempt to designate what is meant by ‘“confiden-
tial”, and we attach that to the person’s position rather than to the expression
“persons employed”.

Mr. BELL (Carleton): I agree with that, Dr. Davidson, but I would like to
direct your attention to the paragraph earlier than that, where, in each one of
these paragraphs, the Professional Institute suggested that there should be an
amendment. I think that they did this with sincere goodwill and I assume that it
has been considered. This starts at the top of page 5 of their brief.

I do not want you to comment individually, but I think that when a brief has
been presented to this Committee, and it has had the study that the Professional
Institute would give it, you and your advisers ought to deal with what is
proposed by them as an alternative.

Mr. DavipsoN: I would like to assure you, Mr. Bell and Mr. Chairman, that
my officers have carefully reviewed each of the individual proposals contained in
the brief of the Professional Institute, as well as in the other briefs, with respect
of the various points raised in these definitions.

For example, we have a reference in the Civil Service Federation brief to
the desirability of using the expression “personnel administrator” rather than
“personnel officer.”

Mr. BELL (Carleton): I am aware of that Dr. Davidson, but I am talking
about page 5 of the Professional Institute brief at the moment.

Mr. DavipsoN: Unfortunately, I do not have a copy of the brief here, but I
have a series of notes which my officers have prepared, which relate to the points
they have raised. Perhaps the best thing I could do here would be to undertake
to you that I would examine this series of comments personally—the ones made
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by the Professional Institute—and come back to this at a later meeting. Is that
satisfactory?

Mr. BELL (Carleton): Yes.

Mr. DavipsoN: Could I just be sure that I have the right reference now. Is it
page 215 of the evidence?

Mr. BELL (Carleton): I am dealing with the original brief of the Professional
Institute, and it is at page 5.

Mr. DavipsoN: Dealing with the definitions set out under the heading
“person employed in a managerial capacity”.

Mr. BELL (Carleton): It is contained in subparagraph (u), and in each case,
for each of the numbered subparagraphs, the Professional Institute has proposed
substantial amendments, to confine these amendments. For example, let us look
at subparagraph (ii) which, as it now stands, reads:

is employed as a legal officer in the Department of Justice.

The Professional Institute, which I would assume represents most of the
legal officers, suggests that there be added the following words: “and whose
assigned duties cause him to be directly involved on behalf of the employer in
the process of collective bargaining and/or is required on behalf of the employer
by reason of his assigned duties and responsibilities to deal formally with the
dispute or grievance under the act.”

These are the types of individual representations that I would like to have
dealt with.

Mr. DavipsoN: Well, I will be very glad to go through these in detail, Mr.
Bell. I will review them over the period between now and the next meeting, and
will be prepared with the consent of the Chairman to come back to each of these,
and make a detailed comment.

Mr. BELL (Carleton): Thank you.

Mr. DavipsoN: I wonder if we have completed to the satisfaction of the
members of the committee, for the time being, the clarification of what is in the
minds of those of us who have worked on the draft bill in so far as subheading
(vii) is concerned. If that can be assumed for the time being, then we move on
to the definition (v) which I think presents no problem.

Subclause (w), which is “process for resolution of a dispute”, refers, of
course, to the two avenues opened up by this legislation for dispute settlement.
The substance of this matter, I think, can better be dealt with by the committee
at the time we come to the substantive clauses, and this merely makes it clear
that when reference is made to the process for resolution of a dispute it can be
one of the two processes detailed in later clauses of the bill.

“Public Service” is defined here in relation to all departments and portions
of the public service set out in Schedule A to the act, which includes both Part I
and Part II.

The definition of “remuneration”, I think, requires no elaboration. It is
phrased in such a way as to make it clear that members of the public service staft
relations board, or other bodies set up under this legislation, may be paid either



902 PUBLIC SERVICE OF CANADA Nowv. 17,1966

on a per diem basis or on a full-time basis, depending on the circumstances in
the individual case.

“Separate employer” is a reference to Part II of Schedule A. We can
examine in detail, when we come to the schedule of the bill, if the members so
desire, the reasons which have prompted us to suggest that certain agencies of
the government be treated as separate employers. This is merely for the purpose
of making a definition that refers to the actual list set out in Part I of schedule
A.

The next definition is, of course, the definition which is required by the
provisions of the bill that make it open to employees, who have chosen the route
other than arbitration, to resort to a work stoppage if circumstances arise under
which the legislation so permits.

Mr. KNOWLES: You have no definition of a lock~out.

Mr. DAVIDSON: We have no definition of a lock-out, because there is no
provision made for recognizing the right of the employer to resort to a lock-out
under this legislation, as there is, I believe, in the I.R.D.I. Act.

Mr. KNowLES: I trust that that belief is well founded.

Mr. DavipsoN: Well, I can assure Mr. Knowles and members of the commit-
tee that the fact that there is no provision for lock-out in this legislation is not
accidental. It was the deliberate view of those who worked on this legislation
that although, under certain circumstances as outlined in the bill, there should be
recognition of the right of employees who were not interested in following the
course of compulsory arbitration to resort to the strike, this should not be
countered by any provision that in any way authorized the right of the employer
to resort to lock-out.

Mr. BeLL (Carleton): This is in almost identical terms, is it not—I am
looking for it—to the Industrial Relations and Disputes Investigation Act?

Mr. DavIDSON: It is the identical terms Mr. Bell, down to the word “under-
standing”. The reference to a “slow-down” has been added. The purpose of this
is to make it clear that, in the case of the bargaining units which resort to the
avenue of compulsory arbitration, it is not open to them to resort to strike
action; and, equally, that is not open to them to evade the prohibition on strike
action by resorting to slow-downs.

Mr. BELL (Carleton): Yes: I think that is the very point on which the letter
carriers’ union took exception to this particular definition. They objected to it on
the grounds of the slow-down or other concerted activity, as being not really
part of a work stoppage. I do not know whether you have had a chance to
consider their brief on that yet.

Mr. DAvVIDSON: Yes, sir, I have; and I would have to argue, I think, that in
the circumstances with which we are concerned with this legislation this is an
important and essential part of this definition.

Mr. KNowLES: What about “working to rule”?

Mr. Davipson: Well, “working to rule” is not covered by this definition, Mr.
Knowles; and I would confess to finding some difficulty in accepting the proposi-
tion that an employer who has made the rules should then include, in a definition
of this nature, a provision which would mean, in effect, that those who worked to
the rules that the employer had created were resorting to strike action.
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Mr. KNowLES: Well, I would not expect you to include that in the definition,
but is there not a danger that this wording, namely “a slow-down, or other
concerted activity on the part of the employee designed to restrict or limit
output,” might be used against employees who had, in their terms, simply
decided to work to rule? Working to rule on the part of the post office employees,
in effect, slows down the normal rate of production. The employees say, “We
have not struck; we are just working to rule,” but the employer comes along and
says, ‘“Oh, you have slowed down. You are covered. This is a strike.”

Mr. Davipson: Well, I think this would then be a matter of interpretation by
the courts, or by the Public Service Staff Relations Board, whether or not it was,
in effect, a concerted activity cn the part of employees, designed to restrict or
limit output; and if it were contended by the employees concerned that this was,
in fact, nothing more than compliance with the requirement that the employer
had imposed on them, it seems to me that under any reasonable interpretation
the Public Service Staff Relations Board would have difficulty in accepting the
employers’ contention that this came under the definition of “strike”.

Mr. KNOWLES: This is why I emphasize Mr. Bell’s reminding us of trouble
here. Let me divide the two parts. “A slow-down—designed to restrict or limit
ouput—" under this definition, then, is a strike; but a decision in concert to work
to rule, which, let us admit, is designed to slow-down output for the recognized
purpose, is, then, attacked under this section as a strike and yet all that the
employees are doing is working to the rules that the employers have laid down.

Mr. DavipsoN: Well, if that is all they are doing it is not a strike. But if they
are doing this as a result of a concerted action on their part, that can be proven
to be designed for the purpose of restricting or limiting output, then I think that
I would have to agree that it is covered by this. But this is a matter of
determination of what the intent or purpose of compliance with the work rules is
in a given situation.

Mr. KNOWLES: Is this some legal doctrine of mens rea?

Senator CAMERON: The implications of this go far beyond this particular act.
There is the implication that management has the responsibility of seeing that
their rules are brought up to date. For example, working to rule on the CNR
means, on runs through Nakina, going down to five miles an hour on every
curve. This is nonsense, but that is the fault of management. You could ‘go
through the postal department and find the same kind of illustration. I do not
know that that comes in here, so that you are correct in your interpretation; but
the working to rule element should not come in if management has done its job.

It obviously has not done it in the case of the railways or in the case of the postal
employees.

Mr. DavipsoN: It might, or might not, help the committee in its considera-
tion of this point to note that in the Ontario Labour Relations Act, for example,
the definition of “strike” is, I think, word for word, the definition that we have
proposed here. There is that precedent for this definition.

I am not quite clear on whether or not this is a definition that has been
adopted since 1960, or when this definition came out. It is an old definition, I
am told.

.Mr. BeLL (Carleton): My own reaction to this is that the definition of
“strike”, whether it is in the public sector or in the private sector, ought to be the



904 PUBLIC SERVICE OF CANADA Nov. 17,1966

same. It may be that the I.R.D.I. Act ought to be updated; I do not know. I am
not suggesting, necessarily, that that is the case, but I do have some hesitation
in seeing the two acts in this particular getting out of consonance.

Mr. DAvipsoN: I think this is a valid enough point, Mr. Chairman, but this
committee has not got the mandate to consider what amendments, if any, should
be proposed to the ILR.D.I. Act. I can only say that in our opinion this is a
necessary part of the definition of “strike” in the civil service. It will be left to
the committee to decide.

Mr. KNOWLES: Are prayer meetings also outlawed by this? I am assuming
that at least Dr. Davidson knows what a prayer meeting is?

Mr. Davipson: With my Presbyterian background, Mr. Chairman, I always
thought the prayer meeting was designed for promoting one’s eventual arrival in
a higher sphere, not for the purpose of restricting or limiting output.

Mr. KNowLES: It is euphemism for meetings that are sometimes held, and
there is the Bill of Rights which protects religious freedoms.

Mr. DavipsoN: That is right.

Mr. KNoWLES: I appreciate the point you are making, Dr. Davidson, but I
still have a little apprehension about this wider definition. Perhaps I used a bit of
jest, but these are the kinds of things, prayer meetings and working to rule, that
could get us into trouble.

Mr. DAavipsoN: I must say I do not quarrel with that expression of concern
on Mr. Knowles’ part. I can only add that in the view of those of us who have
worked on this the definition that we have proposed here is one that this
committee should approve. We would not propose another one.

Senator DESCHATELETS: Moreover, if I understand correctly, this is a defini-
tion which has proved its effectiveness, because you say it is nearly word for
work the definition appearing in another act.

Mr. DAviDpsON: Mr. Chairman, I would not say from my own experience that
it is a definition which has proved its effectiveness. I would, however, say that it
is the definition which has been considered necessary in the legislation of the
province of Ontario.

Mr. BELL (Carleton): If you can assure us that that is the wording in
Saskatchewan, Dr. Davidson, I think the problem will be all resolved.

An hon. MEMBER: Amen,

Mr. KNOoWLES: It is not the definition in the I.LR.D.I. Act? Did I hear an
“amen”? We are having a prayer meeting of our own, are we?

The JoiNT CHAIRMAN (M7, Richard): Where do we go from here? It is 9.30.
Shall we proceed with the next group of sections?

Mr. WALKER: Mr. Chairman, I am always interested in tying up little
bundles as we go along. Would it create confusion if we approved the ones on

which there has been discussion? When I say that I mean those on which there
has been general agreement that they are all right.

Mr. KNOWLES: There are too many cases where Dr. Davidson has said that
we will have to have further discussion or where the staff people have amend-
ments to make.
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The JoINT CHAIRMAN (Mr. Richard): I do not think we could do that, Mr.
Walker. We should rather deal with the whole section.
Are you ready to go ahead?

Mr. DAvIDSON: It is at this point, Mr. Chairman, that I think my proposal of
earlier today becomes relevant. I would propose now to deal with the block of
sections which deal with the extent of the application of this legislation, and for
the convenience of the members my general remarks which will follow will
relate to clauses 3, 4 and 5 inclusive, and also to clause 113.

Perhaps I could just read, for the benefit of the members of the committee,
the notes which have been prepared for me, and after that we will direct some of
our attention, if the members so desire, to the chart which is being placed on the
easel.

The enactment of these provisions in the legislation before the committee
will have the effect that all portions of the public service except the armed forces
and the uniformed and specially-exempt personnel of the R.C.M.P. will have
been brought under collective bargaining legislation, either under the L.R.D.I.
Act or under this bill when it is enacted. The effect of these provisions is to
ensure that there will be no groups who will fall between these two stools,
except for the members of the armed forces and the uniformed and specially-
exempt personnel of the R.C.M.P.

The legislation applies to all portions of the public service for which the
Treasury Board, the Governor in Council or a minister of the Crown is author-
ized to establish some or all of the terms and conditions of employment. More
specifically, the legislation applies to government departments, those portions of
the public service specified from time to time in Schedule A, including even
those corporations that may be excluded from the I.LR.D.I. Act. The specific
exclusions, which will not be covered under this legislation, are the members of
the armed forces, the uniformed and specially-exempt personnel of the R.C.M.P.
and the employees of corporations which have the full freedom to determine
their own terms and conditions of employment and which for that reason have
been not excluded from the provisions of the I.R.D.I. Act.

When we turn to the schedules attached to this legislation we will find that
Part I lists those portions of the public service which, together with departments
named in schedule A of the Financial Administration Act, will be represented in
the bargaining process by the Treasury Board as employer.

Part II of Schedule A lists those portions of the Public service which will
have the status of separate employers. These are agencies which have tradi-
tionally enjoyed considerable freedom in determining terms and conditions of
employment, in respect of which it is considered to be desirable that they should
continue to enjoy that degree of freedom and therefore they are classified as
separate employers who have the responsibility for carrying out their collective
bargaining directly with their own employees.

Under clause 4 of the bill before us the Governor in Council has the
authority to bring any portion of the public service, heretofore or hereafter
established, under the act. This looks to the future and to a time when, under
circumstances that we cannot at the moment predict, the Governor in Council
may create new entities within the public service that may be brought under this
legislation through the authority given to the Governor in Council under Section
4 of the act.
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The Governor in Council’s authority to bring new entities of the public
service under this legislation does not, however, apply to a corporation coming
within the jurisdiction of the I.LR.D.I. Act unless two things happen—unless the
corporation has been specifically excluded from the I.LR.D.I. Act, and unless there
exist, in the terms and conditions under which that corporation is established,
certain provisions which result in its not having the full authority to establish its
own terms and conditions relating to its employees’ conditions of employment.

Clause 5 provides for transfers. Under clause 5 the Governor in Council may
transfer any portion of the public service from one part of Schedule A—that is,
the part for which Treasury Board is responsible—to another part, the part for
which separate employers are responsible, or he may do that in reverse.

This authority applies also to corporations listed in Schedule A that may
have been excluded from the I.LR.D.I. Act. Deletion of a corporation, which has
not been excluded from the I.LR.D.I. Act but which has been listed in Schedule
A, from one portion of the schedule would make it necesssary for that corpora-
tion to be brought back under the provisions of the Industrial Relations and
Disputes Investigations Act.

With that explanation of a general nature, Mr. Chairman, perhaps I could
direct your attention now to the chart on the easel in the corner. Perhaps I
could ask Mr. Love, if he would not mind, to take over from this point and to
take the members briefly through the display that is shown on this chart
relative to the application of this bill and the application of the I.R.D.I. Act.

Mr. KNOWLES: Perhaps for the benefit of those who will be reading Minutes
of Proceedings and Evidence this chart could be reproduced at this point?

Mr. Love: Yes, it could be done. As a matter of fact, I think it has already
been done.

Mr. KNOWLES: I mean to have it in our printed documents.

The JoinT CHAIRMAN (Mr. Richard): To be printed in the proceedings?
Mr. KNowLES: To be printed in the proceedings at this point.

The JoinT CHAIRMAN (Mr. Richard): It is agreed?

Some hon. MEMBERS: Agreed.

Mr. Love: Mr. Chairman, this is an effort to simplify the provisions of the
bill with respect to application. You will notice there is a heavy line here which
attempts to illustrate the fact that these employees fall within the provisions
of the I.LR.D.I. Act, and these employees under the proposal, would fall under
the provisions of the Public Service Staff Relations Act.

Mr. BELL (Carleton): The first “these” was below the line and the second
“these” was above the line.

Mr. DAavipsoN: Mr. Chairman, might I interrupt for a moment. Is it pos-
sible to put a microphone closer to Mr. Love so that everyone can hear what
he is saying?

Mr. BELL (Carleton): It would be of assistance if you would indicate
whether you are talking about below or above the line.

Mr. Love: Above the line, we have really three main groups of employees
who would be governed by the Public Service Staff Relations Act: that is, civil
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servants; what is described here as exempt, departmental employees, which
includes the very large group of prevailing rate employees; and employees of
independent agencies, by which is meant agencies that up until now have had
a large degree of freedom in establishing their own terms and conditions of
employment.

You will notice that we use the phrase “central administration”. This is a
phrase that was coined in the course of the Preparatory Committee studies to
encompass all the employees for whom the Treasury Board would function as
the employer.

This represents the agencies that would ride under the bill as separate
employers and would have the authority to bargain collectively with their own
employees under the provisions of the Public Service Stafl Relations Act.

Under the provisions of the Industrial Relations and disputes Investigations
Act the employees of commercial Crown corporations are covered, unless the
Governor in council takes action under, I think, section 54 of that act to exclude
a particular corporation from the provisions of the I.R.D.I. Act.

What we have attempted to work on here, is the principle that no significant
block of employees, other than the armned forces and the R.C.M.P. personnel to
whom Dr. Davidson has referred, would fall belween the two stools. The basic
proposal is that if a corporation which would normally fall under the I.R.D.I. Act
is excluded from that act by action of the Governor in Council, it would
automatically have to come under the Public Service Staff Relations Act.

It is a fairly complicated problem in so far as commercial Crown corpora-
tions are concerned, complicated as far as the expression in law is concerned,
although, in fact, at the moment, I believe only one corporation has been
excluded from the provisions on the I.R.D.I. Act, namely, the National Research
Council. The National Research Council would fall under the provisions of the
Public Service Staff Relations Act; it is one of the agencies identified as a
separate employer.

This, in efTect, represents the agencies and departments that are identified in
Part I of Schedule A, and this represents the agencies that are identified in Part
II of Schedule A.

I think, perhaps, Mr. Chairman, that is it.

Mr. KnowLES: What is the significance, Mr. Love, of the rectangle in the
lower left hand corner?

Mr. Love: This one?
Mr. KNOWLES: Yes. You might read it, for the record.

Mr. Love: Private companies within federal jurisdiction. The only signifi-
cance is that we wanted to indicate the total coverage of the I.LR.D.I. Act. The
basic coverage is represented by this lower block but we wanted to point out that
the LR.D.I. Act also applies to employees of commercial Crown corporations.

: Mr. KNowLEs: It is fair to say that what you are trying to show by this chart
is that when all this is enacted we will have collective bargaining for everybody
who comes under federal jurisdiction?

Mr. Love: That is correct, sir; with the exclusions that have already been
discussed.
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Mr. KNOWLES: And Parliament Hill?
Mr. Love: That is right, sir.

Mr. BELL (Carleton): Mr. Love says that automatically any Crown corpora=-
tion that is excluded under Section 54 would be brought under C-170. I want to
be absolutely clear that such is the case. It may be that it is from the combined
operations of clauses 4 and 5. It certainly is not from clause 4. Clause 5 may
bring it in.

Mr. DavipsoN: Would you take a look at clause 113(2), Mr. Bell?

Mr. BELL (Carleton): This becomes automatic. If there is an exclusion under
Section 54 of the I.R.D.I. Act it now must come in under this act.

Mr. DavipsoN: That is correct; and could I point out, further, Mr. Bell, that
the effect here, as I understand it, is to limit very considerably the powers of the
governor in council henceforth under Section 54 of the I.R.D.I. Act. Section 54 of
the I.LR.D.I. Act at the present time gives the governor in council the authority to
exclude “any corporation established to perform any function or duty on behalf
of the Government of Canada.” Henceforth it will be possible for the governor in
council to exclude corporations from the I.R.D.I. Act only if the terms and
conditions under which they are established give them less than complete
jurisdiction in respect of their own employer-employee relationships—to the
extent that there is any withholding from the corporation and vesting in the
Treasury Board, let us say, of any of the authorities over the terms and
conditions of employment in that corporation. Only if that is done, will it be
possible for the corporation to be excluded from the provisions of the I.R.D.I.
Act, and if that is done it must be brought under the provisions of the Public
Service Staff Relations Act.

I will cite, as an example, the National Film Board. This is a hypothetical
case, because in fact I think it is not a crown corporation in the strict sense of the
word. But let us take a corporation such as the National Film Board would be if
it were established as a crown corporation. Let us assume that it was set up
under the present circumstances. The film board at the present time does have in
very large areas of its employer-employee relations jurisdiction within the
board itself. On the other hand, the act makes clear that there are certain areas
of employer-employee relations where the film board is dependent upon the
authority given by the Treasury Board. If such a corporation were set up in the
future it could be excluded from the I.R.D.I. Act, but in that event it would have
to be brought under the provisions of the Public Service Staff Relations Act; and
if the act establishing such a corporation were not to have any provisions
restricting the jurisdiction of the corporate body with respect to its own em-
ployees, then in that event it would not be open to the governor in council to
resort to Section 54 to exclude that corporation from the provisions of the
I.R.D.I. Act.

Mr. KNOWLES: Mr. Chairman, as we all know, the employees of the printing
bureau would like to have their part of the public service treated as a separate
employer. Am I correct in believing that, under the legislation as it is worded,
that shift could be made by an order of the governor in council? Clause 4 of the
bill is the one I would rely on.
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Mr. DavipsoN: Mr. Chairman, in reply to Mr. Knowles’ question, there is
included in Schedule A, Part I, a portion of the public service designated as the
Government Printing Bureau. It would be open to the governor in council, under
Clause 5 relating to transfers within schedule A, to transfer the Government
Printing Bureau from Part I of Schedule A to Part II of Schedule A.

Mr. KNOWLES: We could seek to amend the schedule ourselves here in this
Committee but even if we were not successful it could be still done later by the
governor in council, if it were so persuaded.

Mr. Davipson: Nothing that you fail to do in this Committee would restrict
the powers of the governor in council in this matter.

Mr. KNowLEs: If the law permitted to do what you have failed to do.
Mr. BELL (Carleton): Be careful!
Mr. DavipsoN: That is not a legal opinion.

Mr. BELL (Carleton): The governor in council knows that nothing restricts
their powers if it is within the law.

Mr. KNOWLES: Mr. Chairman, as we know, because we have been over it so
often, the two groups whose requests are before us are the printing bureau
people, which we have just discussed, and the postal workers, who prefer to
come under the I.LR.D.I. Act. I take it that, as the legislation stands, that kind of a

shift from the P.S.S.R.A. to the LR.D.I.A. could not be made by an order of the
governor in council?

Mr. Davipson: That is correct.

Mr. KNowLES: Therefore, if we want to achieve that we have to do it by
amending the bill or by legislation of some kind?

Mr. DavipsoN: I would think, Mr. Knowles, that it would probably be
necessary to amend the LR.D.I. Act. That could be done, presumably, by
including in this bill a clause which would have the effect of making an
amendment to the I.LR.D.I. Act. However, if I recall correctly the only federal
entities which can be considered for inclusion in the I.R.D.I. Act are entities
which are corporate in nature.

Mr. KNOWLES: I am looking again at that chart and the broad line is
something like the “pearly gates”—it works only one way. It is not too difficult
to be moved from the IL.R.D.I. Act to the P.S.S.R. Act but it is difficult to be
moved the other way.

Mr. DavipsoN: On the contrary, it is difficult to be moved from the I.LR.D.I.
Act to the Public Service Staff relations act for the reasons that I have already
mentioned. It is very easy for a corporation to be moved now, at the moment,
but the effect of this bill, and of the clause which we are discussing in this bill,
will be to make it impossible for a corporation to be moved from the I.LR.D.I.
Act sector to the public service staff relations sector unless there have been
imposed on the powers of that corporation limitations on its ability to deal
in all respects with its own employees independently of the Treasury Board
in terms of the conditions of employment applying in that corporation.

If you set up a crown corporation at any time in the future and that crown
corporation is established on the basis that gives it full rights to deal with
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its own employees—to set their wages and working conditions without refer-
ence to the Treasury Board—then that corporation must remain under the
Industrial Relations and Disputes Investigation Act. If you have put in the
bill creating that crown corporation some provision that says it can only
set wages and working conditions with the approval of the Treasury Board,
then, and only then, can the governor in council resort to Section 54 to exclude
that corporation from the ILR.D.I. Act. If that is done it falls automatically
under the public service staff relations act. So that the “pearly gates”, as you
said, Mr. Knowles, are being closed.

Mr. KNOWLES: But they do not provide movement the other way at all.

Mr. DAVIDSON: As an example of where movement the other way is
provided for, let us take the National Research Council. If it was decided
to delete the National Research Council from Part II of Schedule A, that is to
say, to remove it from the Public Service Staff Relations Act, Part II, it would
have to be transferred to the jurisdiction of the I.LR.D.I. Act. This is on the
assumption that the NRC has full control over the conditions of employment
of its employees.

Mr. BELL (Carleton): I have one other matter to raise in connection with
this, and it really would perhaps be more appropriate when we come to clause
115 in the report to parliament, but I would like to flag it now. I would venture
to suggest that such orders as the governor in council may make in relation to
clauses 4 and 5 ought to be specially reported to Parliament. Provision should
be made in clause 115 to do this. In other words, there should be a specific
provision in clause 115 that any order made pursuant to clauses 4 and 5 shall
be reported to Parliament.

Mr. KNowLES: All orders having legislative effect have to be reported.

Mr. BeELL (Carleton): I raise this deliberately because I am not sure that
these do have legislative effect. It may well be that this is an excess of caution,
but in any event I would like to see that there is in clause 115 the provision
that such orders as may be made shall be reported annually to parliament in
the annual report.

Mr. KNowLES: Could you hold over clause 113.

Clause 3, 4 and 5 inclusive agreed to.

The JoiNT CHAIRMAN (Mr. Richard): We will adjourn until Tuesday,
because Dr. Davidson cannot be with us tomorrow. I would hope that the
Committee will really get to work next week.

Mr. KnowLES: What do you think we have been doing?

The JoiINT CHAIRMAN (Mr. Richard): I am sorry; I do not mean it that way.
We have not had very many meetings.

We will meet on Tuesday, Thursday and Friday. On Tuesday I hope that
we will have two or three meetings, and also on Thursday. I would like to
see the Committee complete its study of this bill in the next two weeks, if
possible in order to carry out our responsibility of trying to get this bill out
before December 1.

Thank you very much.
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MINUTES OF PROCEEDINGS

TuEsDAY, November 22, 1966
(34)

The Special Joint committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
10.19 a.m., the Joint Chairmen, the Honourable Senator Bourget and Mr.
Richard, presiding.

Members present;

Representing the Senate: The Honourable Senators Bourget, Cameron,
Denis (3).

Representing the House of Commons: Messrs. Bell (Carleton), Chatterton,
Emard, Hymmen, Knowles, Lewis, McCleave, Orange, Richard, Walker (10).

Also present: Mr. Patterson.

In attendance: Dr. G. F. Davidson, Secretary, Messrs. J. D. Love, Assistant
Secretary (Personnel), W. A. Kelm, Planning and Co-ordinating Division,
Treasury Board; Messrs. P. M. Roddick, Secretary, R. M. Macleod, Assistant
Secretary, R. G. Armstrong, Staff Officer, Preparatory Committee on Collective
Bargaining in the Public Service.

The Committee considered Bill C-170 clause by clause and questioned the
witnesses thereon.

Clause 6, carried: Clause 7, stand: Clause 8, carried as amended (see motion
below); Clause 9, carried; Clause 10, carried; Clause 20, carried as amended (see
motion below); Clause 21, carried; Clause 106, carried; Clause 11, carried;
Clause 12, carried; Clause 13, carried; Clause 14, carried; Clause 15, carried;
Clause 16, stand; Clause 17, carried as amended (see two motions below); Clause
18, stand; Clause 19, stand; Clause 22, Carried; Clause 23, stand; Clause 24,
carried; Clause 25, stand.

Moved by Mr. Lewis, seconded by Mr. Walker,

Agreed,—That Sub-clause 8(3) and the marginal note pertaining thereto
lines 16 to 20 inclusive page 7 be deleted.

Moved by Mr. Lewis, seconded by Mr. Walker,

Agreed,—That sub-Clause 20(1) be amended by deleting the word “may”
after the word “Board” line 38 page 11 and substituting the word “shall” there-
for subject to further commentary from the Secretary of the Treasury Board
on the advisability of such amendment.

Moved by Mr. Knowles, seconded by Mr. Orange,

913
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Agreed,—That sub-clause 17(2) be amended by deleting the words “Civil
Service Act” after the word ‘“‘the” line 4 page 10 and substituting therefor the
appropriate title required when consideration of Bill C-181 is completed in the
Committee.

Moved by Mr. Knowles, seconded by Mr. Orange,

Agreed,—That sub-clause 17(3) be amended by deleting the words “on
behalf of the Board” after the word ‘“Chairman” line 5 page 10.

: The Committee agreed to print the following as appendices to today’s
proceedings:

Association of Postal Officials of Canada, letter dated November 15, 1966;
(See Appendix S)

Chart depicting Commencement of Collective bargaining. (See Appendix T)

. Discussion of Clause 26 continuing at 12.30 p.m., the meeting adjourned to
4.00 p.m. this same day.

AFTERNOON MEETING
(35)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada reconvened at 4.13
p.m., the Joint Chairmen, the Honourable Senator Bourget and Mr. Richard,
presided.

Members present:

Representing the Senate: The Honourable Senators Bourget, Cameron,
Denis (3).

Representing the House of Commons: Messrs. Bell (Carleton), Emard,
Hymmen, Knowles, Lachance, Lewis, McCleave, Orange, Richard, Walker (10).

In attendance: (As for morning sitting and Mr. C. A. Edwards, President,
Public Service Alliance of Canada.

The Committee agreed to print a letter from the Public Service Alliance of
Canada dated November 18, 1966, as an appendix to this day’s proceedings (See
Appendix U) and questioned the representative thereon.

The Committee continued the clause by clause review of Bill C-170 as
follows:

Clause 26, stand; Clause 27, stand; Clause 28, stand; Clause 29, stand;
Clause 30, carried; Clause 31, carried with amendment to the marginal note (see
comment below); Clause 32, stand; Clause 33, carried; Clause 34, stand; Clause
35, carried as amended (see motion below); Clause 36, stand; Clause 37, stand;
Clause 38, stand.

The Committee agreed to the suggestion of the Secretary of the Treasury
Board that the marginal note to Clause 31 be amended by deleting the last two
words “one year” and substituting ‘“six months” therefor.

o ——
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Moved by Mr. Walker, seconded by Mr. Orange,

Agreed,—That paragraph (d) of sub-clause 35(1) lines 14 to 17 inclusive
page 18 be deleted.

The meeting adjourned at 5.50 p.m. to 9.00 p.m. this day.

EVENING SITTING
(36)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met at 9.15 p.m.,
the Joint Chairmen, the Honourable Senator Bourget and Mr. Richard, presiding.

Members present:
Representing the Senate: The Honourable Senators Bourget, Choquette (2).

Representing the House of Commons: Messrs. Bell (Carleton), Chatterton,
Crossman, Emard, Hymmen, Lachance, Lewis, McCleave, Richard, Walker
(10).

Also present: Mr. Mackasey.
In attendance: (As for morning sitting).
The Committee resumed consideration of Bill C-170 as follows:

Sub-clause 39(1), carried; sub-clause 39(2) stand; sub-clause 39(3), carried
as amended (see motion below); Clause 40, carried; Clause 41, carried; Clause
42, carried; Clause 43, carried as amended (see motion below); Clause 44,
carried as amended (see motion below); Clause 45, carried; Clause 46, carried;
Clause 47, carried; Clause 48, carried; Clause 49, carried; Clause 50, carried;
Clause 51, carried; Clause 52, stand; Clause 53, carried; Clause 54, carried;
Clause 55 stand.

Moved by Mr. Lewis, seconded by Mr. Emard,

Agreed,—That the word “sex,” be added in sub-clause 39(3) line 36 after
the word “his”.

Moved by Mr. Walker, seconded by Mr. Crossman,

Agreed,—That the words “it appears to” line 3, subclause 43 (1) page 23
be deleted and the words “is satisfied” be substituted therefor after the word

“Board”; and that the word ‘“may” line 6 be deleted and the word ‘“shall”
substituted therefor. boad

Moved by Mr. Walker, seconded by Mr. Crossman,
Agreed,—That the words “In addition to the circumstances in which, pursu-

ant to section 41, 42 or 43, the certification of a bargaining agent may be
revoked,” lines 13, 14, 15 Clause 44, be deleted.
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The Committee agreed to include the following proposed motions into the
record for consideration :by the Treasury Board representatives, on which
proposed motions there was no discussion:

Moved by Mr. Emard, seconded by Mr. Lachance,
That sub-clause 32(1) be deleted and the following substituted therefor:

(‘(1)

Where one or more employee associations have made application to
the Board for certification as described in section 27, the Board shall,
subject to subsection (3) of section 26, determine the relevant
group of employees that constitutes a unit appropriate for collective
bargaining.”

That sub-clause 32(2) be amended by adding the following words after the
word ‘“unit” line 42:

‘“and the particular common interests of the one or more groups.”
That Clause 34 be amended to read as follows:

(a)

(b)

(c)

“Where the Board

has received from an employee organization an application for cer-
tification as bargaining agent for a bargaining unit in accordance with
this Act,

has determined the group or groups of employees that constitute a
unit appropriate for collective bargaining in accordance with section
32;

is satisfied that at least 109 if the employees in the bargaining
unit wish their own employee organization to represent them as
their bargaining agent, and

(d) is satisfied that the persons representing the one or more employee

organizations in the making of the application have been duly au-
thorized to act for the members of the associations in the regulation
of relations between the employer and such members,

the Board shall, subject to this Act,
(e) certify the one or more employee organizations making application as

(f)
(g)

bargaining agent for the employees in that bargaining unit as being
part of the bargaining committee of that unit,

determine that there is but one collective agreement and but one
bargaining committee for each unit,

determine that all associations representing at least 10% of the
employees of any given unit, having particular common interests, are
certified automatically and have the right to take part in collective
bargaining.”

The meeting adjourned at 10.15 p.m., to the call of the Chair.

Edouard Thomas,
Clerk of the Committee.




EVIDENCE
(Recorded by Electronic Apparatus)

TuespAY, November 22, 1966

The JoINT CHAIRMAN (Mr. Richard): Gentlemen, we have a quorum.

At our last meeting we had reached clause 6 which is on page 6 of Bill No.
C-170. Dr. Davidson?

Dr. GEORGE F. DAVIDSON (Secretary of the Treasury Board): Mr. Chairman,
we open the discussion this morning on the second bloc of clauses dealing with
basic rights and prohibitions. This covers clauses 6 to 10 inclusive of the bill, and
also, looking forward, it refers to clauses 20 and 21, and finally, to clause 106. In
large part these sections are designed to guarantee the right of an employee to
join an employee organization, to protect the employee organization from em-
ployer interference and to preserve the authority of the employer in matters
relating to the organization of the public service.

Specified actions on the part either of the employer or an employee or-
ganization, which would interfere with the exercise of these rights, are prohibit-
ed. Such provisions are common to most labour relations statutes in Canada and
are comparable generally to those set forth in section 4 of the LR.D.I. Act.

In the enforcement of these provisions the board, pursuant to later clauses,
namely, clauses 20 and 21 will have authority, first of all, to investigate com-
plaints alleging violations of the provisions of clauses 8, 9 and 10; it will also
have the authority to issue cease and desist orders; it will have authority to
report to Parliament in the event of non-compliance with these orders; and,
finally, pursuant to clause 106 of the bill, it will have the authority to give its
consent to prosecutions through the courts for failure to comply with cease and
desist orders.

This is, in substance, Mr. Chairman, the content and the intent of the
provisions set out in clauses 6 to 10; the later clauses which follow are designed
to outline the authority of the board and the consent that is required of the board
before prosecutions through the courts could take place.

The JoINT CHAIRMAN (Mr7. Richard): Shall we proceed with clause 6, then?

Mr. LEwis: Mr. Chairman, I would like to know what is meant by the term
clause 2 dealt with?

The JOINT CHAIRMAN (Mr. Richard): The whole thing was discussed, yes,
Clause 6 agreed to.
On clause 7—Right of employer

Mr. LEwis: Mr. Chairman, I would like to know what is meant by the term
“to determine the organization of the Public Service”’? How far does that go?

Dr. Davipson: For one thing, Mr. Chairman, it would cover the decision of
the government to create a new department; to transfer functions as between

917
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one department and another; to establish branches or divisions within a depart-
ment to make structural changes of the kind that I have indicated by way of
illustrations; it would mean, for example, the determination of whether or not a
program should be administered and the organization structured accordingly on
a regional basis, or a central basis; it would extend to the opening up of local
offices, and matters of that kind would be contained within the expression
“organization”.

The JOINT CHAIRMAN (M. Richard): Shall clause 7 carry?
Mr. LEwis: Just a moment, Mr. Chairman.
The JOoINT CHAIRMAN (M. Richard): Yes, Mr. Lewis?

Mr. LEwis: Would Dr. Davidson object to adding at the end of clause 7 after
the words “ to assign duties to employees,” words which would suggest that that
assignment would not be contrary to any provision of the collective agreement?

Dr. Davipson: I would like to think about that, Mr. Lewis.

Mr. LEwis: You do get my point? When you talked about determining the
organization of the public service I thought your answer would be along the lines
it was. What you are saying is that you want the right to run your business,
which is correct. You want to have unlimited authority to group and classify
positions therein. We discussed that in Bill No. C-181. But when you come to
assigning duties to employees you could easily have some provisions in a collec~
tive agreement with regard to the workload, or, if you had a craft situation, with
regard to the craft, and I think that that assignment of duties to employees
should be subject to any provision that there may be in a collective agreement
affecting that authority.

Dr. DavipsoNn: I might just point out, in this connection, Mr. Chairman, that
in the public service it has always been the practice to establish for each position
and for each classification a statement of duties attaching to that position.
Therefore, when reference is made to the classification of positions, it has to be
understood that for each of the positions which is classified there is a written
statement of duties attaching to that position; and it is considered that the
employer should have the right to decide what written statement of duties
should attach to any position.

Mr. LEwis: I have no objection to that.

Dr. DavipsonN: Then, continuing on from this, presumably in the bargaining
process the employee organization—the bargaining agent—is entitled to ask for
and to have before him at the time that he is bargaining on the pay to be
attached to a position, a statement of the duties attaching to that position, that
he will be in a position to evaluate what price tag should be put on that com-
bination of duties which is comprised in the position that is classified by the
employer as such and such a level of such and such a class.

Therefore, while the employer has the responsibility of classifying the
position and prescribing the duties attaching to the position, the employee
organization has the right to bargain on the value of that statement of those
duties.

That having been done, Mr. Lewis, we then come to the final expression, “to
assign duties to employees”. It is clear that if the employer, having established a

[ .
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classified position with a statement of duties attached to it, and having placed an
employee in that classified position at the salary that has been negotiated, then
proceeds to assign to that employee duties that do not correspond to the state-
ment of duties that was attached to the position at the time it was classified and
at the time that the collective bargaining established the pay rate, the employee
concerned has the right to resort to the grievance procedure; and it is the
grievance procedure which would protect the interest of the employee against
the possibility that the employer might endeavour to assign to him duties that
extended beyond the duties attaching to the position in which he has been
placed.

Mr. Lewis: I have no doubt about Mr. Davidson’s intentions, or the inten-
tions of others, but that is not what the act says. If the act says that you have the
right to assign duties to an employee, what recourse have I got if I am an
employee? Of what value is my grievance? This is not what it says. It says
bluntly that you have the exclusive right—that nothing in this act shall be
construed to affect your right. Well, that means that the employer has the
exclusive right to assign duties to an employee.

I am suggesting to you that that is another unnecessary and unintended
limitation on the collective bargaining process and that if you, therefore,
qualify the assignment of duties to employees by the provisions of a collective
agreement, if such provisions affect that, then I think you protect the right that
you have just indicated. And the right goes a little further than that, because
collective bargaining does not get into these watertight compartments. You may
have a written set of duties, or the workload, or job content, or whatever you
call it, relating to a particlular class of employees, and it may easily be that one
way of solving the problem of salary to be attached to a particular class is by
shifting some duties from one class to -another, and it will assist the collective
bargaining process if that is open to the parties in negotiation as well as giving
the employee the right of grievance without the employer having the opportu-
nity to say: ‘“Now, you just do as I tell you, because that is what the act says”.

Mr. DAvIDSON: Mr. Chairman, I think I could go along with any suggestion
that the bill should make explicit the right of the employee to grieve against an
assignment of duties that was given to him that was inconsistent with the duties
stated for the position. I think that would adequately protect the point that Mr.
Lewis has in mind when he argues that this is a bald statement that the
employer has, in effect, the right to assign to an employee any duties of any kind
without regard to—

Mr. LEwis: I am not arguing. I think that is what the language says.

Mr, WALKER: Mr. Chairman, I do not know if this is a variance with what is
wanted, but could you tie this assignment of duties in with the classification or
reclassification programs? I do not know whether this covers your point, Mr.
Lewis, but what about wording it “to assign duties to employees in accordance
with classification or reclassification procedures or programs”? Would that meet
your point, by tying it to giving you the authority still to carry out your
classification and reclassification programs? If it were tied to the classification
and reclassification programs under our grievance procedures which are also tied
to the reclassification, would this not clear up Mr. Lewis’ point? Or does it
disrupt something that you had in mind?
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Dr. Davipson: Basically, this would meet the concern that I have expressed,
that the employer should have the authority to prescribe the duties of a position.

Mr. LEwis: I am not quarrelling with that.
Mr. WALKER: I wanted to go beyond—

Mr, Lewis: The difference is, from my reasoning as a lawyer, that you
classify positions, you do not classify employees. The employer classifies a
position which is a column within which a number of employees would fall. That
is one thing. I am not questioning that right of that. Some of us believe that
unqualified authority in the employer is also a limitation, but that is a different
subject. But the next provision does not talk about positions, it talks about
people. It is assigning duties to employees, as individual employees, and it is that
part which I think is objectionable. It is really contrary to the intention you
have in mind.

Dr. Davipson: Mr. Chairman, I would quite agree.

Mr. LEwis: If you are ready to consider it I do not need to take any more
time. You can see what you can do with it.

Dr. Davipson: We will certainly be glad to look at it.

Mr. BELL (Carleton): I wonder if it might not actually be fixed up by just a
few words, and have it read this way: “To group and classify positions therein,
and, in accordance therewith, to assign duties to employees.”

Mr. WALKER: You are tying it into the classification by judicious language—
Mr. BELL (Carleton): I think that is the point.

Dr. DavipsoN: Something along this line, I think, would go a long way to
meeting our concern and possibly Mr. Lewis’ concer. There is one thing I would
like to be sure of in an examination of words of that kind. I would like to be sure
that this would not prevent the employer in the changing course of events—

Mr. LEwis: Exactly; this makes it far too rigid. You see, what you have
when you do that, is that you set the job content of the position on January 1
and you are stuck with it, and you cannot make differences in assignments
required by changes in operations or in methods or in procedures. I am not
seeking to limit you that way, because that makes it inefficient. All I am saying to
you is that my suggestion, in general terms, is the better one because it does not
tie you; it still leaves you the right to classify. Everybody knows that if you
classify a position you have to deal with its job and the job content and be able
to make changes as changes are required. What you want is a qualification which
brings in the collective bargaining process and if you say: “to assign duties to
employees’” and subject to the provisions of any applicable collective agreement,
or subject to any applicable provisions of any collective agreement—something
of that sort—that takes no power from you, but brings the collective bargaining
process into effect. I would like you to think of that. The other is far more
limiting and far too rigid.

Mr. BELL (Carleton): I think the point, Mr. Lewis, has been made, both by
the federation and by the Professional Institute, in relation to this matter. The
federation suggested that the phrase “subject to the provisions of any collective
bargaining agreement” should be inserted in this section.




Nov. 22,1966 PUBLIC SERVICE OF CANADA 921

Mr. LEwis: That is probably where I got the idea, although I did not recall
it.

Dr. DavipsoN: I would just like to say that we certainly will be glad to
consider Mr. Lewis’ and Mr. Bell’s proposals.

I would, however, point out that this clause does not go quite as far as I
think Mr. Lewis interpreted it to go. This does not confer any rights or authori-
ties on the employer. This merely safeguards any rights or authorities that the
employer may have in these areas. It merely says that nothing in this act shall be
construed to affect the right of the employer. If the employer has rights, this does
not invade those rights.

Mr. LEwis: With great respect, Dr. Davidson, if you said “nothing in this
section”, or something, which would be meaningless, what you say with great
respect, have some application, but the words in the section are “nothing in this
act”. That means no provision of this act can affect that authority. The collective
bargaining provisions, or any other provisions, cannot affect that authority; and
the only way your suggestion would have any application is if you could go back
prior to this act and look at the other act and find out what the authority was,
and has it changed or not, which seems to me to be a pretty futile exercise. This
simply says that the act as a whole does not affect your authority, which means
that you have exclusive authority.

Dr. DavipsoN: It means that you have exclusive authority if you had
exclusive authority—

Mr. LEwis: Prior to this act.

Dr. DavipsoN: Yes; but it does not convey by this act any authority which
the employer does not have prior to the coming into effect of this act. You are a
lawyer and I am not, Mr. Lewis.

Mr. LEwis: The authority which you had prior to the coming into effect of
this act is not limited to statutory authority, necessarily.

Dr. DavipsoN: That is a matter which would have to be determined, as a
matter of law, I take it?

Mr. LEwis: Yes.

Dr. DavipsoN: But in any event, I think there is some difference between the
wording of the clause and the interpretation which you attribute to the clause.

We certainly will be glad to take a look at this proposal as it affects the final
words of the clause.

The JoINT CHAIRMAN (Mr. Richard): Clause 7 stands.
Clause 8—Prohibitions

Are there any comments on this clause? Dr. Davidson, do you have any
comments?

Dr. DavipsoN: No, sir. We have designed this in a straightforward fashion to
try to prevent any person employed in a managerial capacity from interfering
with the formation of a new employee organization—even interfering helpfully—
because of the concern that might be felt in some quarters that the employer
would endeavour to interfere helpfully by creating company unions.
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Subclause (2) deals essentially with the possibility of interference by some-
one acting on behalf of the employer, because that person might either be acting
of his own accord or acting as a result of pressure from one employee organiza-
tion to discriminate against another employee organization.

Mr. LEwis: Why do you need subclause (3), Dr. Davidson?

Dr. DavipsoN: We do not, and I was going to suggest that we delete that
subclause. We should take that out.

Mr. LEwIs: That is a detail which ought not to be in the act.

Dr. Davipson: I could not agree more.

Mr. LEwis: I move that subclause (3) of clause 8 be deleted.
Mr, WALKER: I second the motion.

Clause 8, as amended, agreed to.

Clause 9—Discrimination against employee organization

The JoiNT CHAIRMAN (Mr. Richard): Dr. Davidson, do you have any re-
marks?

Dr. DAvIDSON: No, sir; this is fairly straightforward. It means that no person
employed in a managerial capacity is entitled to discriminate against any em-
ployee organization, with the sole exception that if, at a later stage, an employee
organization gains bargaining rights and the provisions of that collective agree-
ment contain anything that would restrict the right of the employer to deal with
other employee organizations who may have some claim to some membership in
that group, the employer is not then subject to the accusation of discrimination
if, in conformity with the provisions of that collective agreement, he deals
exclusively with the bargaining agent and ignores, in the bargaining relation-
ship, the other organizations. Subclause (2), however, goes on to say that
subclause (1) shall not be interpreted in such a manner as to prevent the
employer from receiving representations from, or holding discussions with, the
representative of any other employee organizations even though that other
employee organization may not be the bargaining agent for the group in ques-
tion.

Clause agreed to.

On clause 10—Soliciting membership during working hours

Dr. DavipsoN: This, I think, is a fairly standard provision in other legisla-
tion of the kind, Mr. Chairman.

Mr. LEwis: Surely ‘it is understood that under clause 10 an ordinary em-
ployee can talk union without being dismissed ?

Dr. DAvVIDSON: As it stands?
Mr. LEwIs: Any law that tried to—

Dr. DavipsoN: This is not designed to interfere in any way with freedom of
speech during working hours—

Mr. WALKER: Or coffee breaks.

Dr. DavipsoN: —or talking out loud to yourself in the presence of others.
Clause agreed to.

{
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On clause 20—Complaints
The JOINT CHAIRMAN (Mr. Richard): Have you any remarks, Dr. Davidson?

Dr. DAvIDSON: On clause 20 there was one suggestion which we think is
based upon a misreading of this clause. It was suggested by, I believe, the Civil
Service Federation that the word “may” in line one should read ‘“shall”. But in
the view of the staff that has worked on this bill what is desired here is that the
board shall be given authority to examine and inquire into these complaints.

Subclause (2) of clause 20 gives the board authority to issue compliance
orders, and provides in clause 21 the action to be taken when orders are not
complied with, and clause 106, toward the end of the bill, on page 48—

Mr. WALKER: What are we doing, clauses 20 and 217
Mr. LEwis: We are hearing a general description of the relationships.

Dr. DavipsoN: Clause 106 provides for prosecution to be subject to the
consent of the board.

The JoiINT CHAIRMAN (Mr. Richard): Have you any comments?

Mr. BELL (Carleton): Except that, dealing with the federation, it would be
preferable that this be imperative rather than permissive. That the board “shall”
inquire and examine into any complaint made; and in subclause (2) that it
“shall” make an order. It becomes imperative, I notice, in subclause (a).

Dr. DavipsoNn: This is a drafting point, Mr. Bell. I think I am right in saying
there is frequently a good deal of discussion on whether “may” is permissive, or
whether it is imperative in the sense that it is designed to endow the board with
authority but to prescribe the board’s duty.

Mr. BELL (Carleton): That is right; it might even be argued thaf it is
imperative in its present form.

Mr. LEwis: There is a very recent case—the 18th century—Julius and the
Bishop of Oxford, that said : When “may”’ has a duty, or deals with what is the
duty on the part of an authority, the authority has the duty to carry out what the
act requires it to. I think you could have a compromise by having “shall” in (1)
but leaving the “may” in (2). In other words, I think, perhaps you can satisfy the
federation, without any violence to what you have in mind, by making it clearly
obligatory for the board to make the inquiry, but leaving the question whether
or not it makes an order to its discretion.

Mr. BELL (Carleton): Right.
Dr. DAvIpsON: I think we have no strong views on this Mr. Chairman.

Mr. LEwis: I certainly would not change the second “may,” too, because you
cannot say that it must make an order. If its inquiry results in a conclusion that
no order should be made, it should not have to make any. I think you might
easily take “shall” instead of “may’” in subclause (1) and leave the “may” in
subclause (2).

Dr. DavipsoN: Could we check that with the legal draftsmen and report
back to the Committee on it? As far as I am concerned, Mr. Chairman, I can say
that from our point of view, as a staff, we see no problem in adopting the clause
with that amendment.



924 PUBLIC SERVICE OF CANADA Nov. 22, 1966

Mr. BeLL (Carleton): Subject to Dr. Davidson taking exception later.

The JOINT CHAIRMAN (Mr. Richard): Mr. Lewis moves that paragraph (1)
of clause 20 read as follows: “The Board shall examine—"’ instead of “The Board
may examine—"".

Mr. CHATTERTON: Is it required in clause 20 that the complaint shall be in
writing, for example?

Dr. DavipsoN: This is what has bothered me a little bit about closing the
door completely on this. I would wish to satisfy myself as to what constitutes
“examine and inquire.” If the board, for example, hears, in the course of some
presentation, an incidental reference which someone later claims was really a
complaint, and the board paid little or no attention to it because, circum-
stances of the presentation, it was really an aside, does this place upon the
board the obligation to crank up this cumbersome machinery and have a royal
commission of inquiry into that statement as a complaint.

Mr. LEwis: You might be better off to say “into any written complaint.”

Mr. CHATTERTON: If “may” is substituted by “shall” it might be advisable to
make it a formal complaint, or a written complaint, to avoid misunderstanding.

Dr. DavipsoN: Mr. Chairman, Mr. Roddick has drawn my attention to the
fact that under clause 19(j), on the same page, there is provision that the board
make regulations for the hearing of complaints under section 20. Therefore, I
think this would remove any concern of mine on that point.

Mr. LEwis: Oh, yes.

The JoINT CHAIRMAN (Mr. Richard): Shall clause 20 carry?
Mr. WALKER: Subject to any future reference by Dr. Davidson.
Clause agreed to.

Mr. Lewis: Dr. Davidson may change his mind.

Mr. KNOoWLES: It is permissive only.

Dr. DavipsoNn: I assure the committee I will not change my mind. I am in
agreement with the Committee so far as the principle is concerned. I may be
obliged to report that some others, namely, the legal officers, have some views on
this, but I cannot imagine that happening.

On clause 21—Where order not complied with
Mr. LEwis: What good is it if you just lay it before Parliament?

Dr. Davipson: I am surprised to hear that statement coming from you, Mr.
Lewis.

Mr. LEwis: Well, it is a long delay if Parliament does not happen to be in
session. Is there something else in the act that relates to this?

Dr. DavipsoN: There is the provision of clause 106, we are coming to.
Mr. LEwis: The prosecution provision?

Dr. DavipsoN: Yes; but I would point out that in clause 106 what is
contemplated is that complaints under clauses 8, 9 and 10, with the consent of
the Board, shall be dealt with under the general provision as I understand they
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exist in the Criminal Code, that it is an offence to transgress the provisions of
any legislation; and the effect of this is that if consent under clause 106 is given
to prosecute for failure to obey an order of the board, the prosecution has to take
place in that form rather than under this act itself. That is if I understand the
position correctly.

Clause agreed to.

On clause 106—Consent

Mr. KNowLES: These prosecutions we are talking about could be directed
either way?

Dr. DAaviDSON: Yes.
Mr. KNowLES: Against the employer as well as against an employee?

Dr. Davipson: Yes, sir; against a person; and this would involve the person
who failed to take whatever action he was required to take, and it could very
well be the Secretary of the Treasury Board—

Mr. KNOoWLES: Hear, hear.

Dr. DAvVIDSON: —because in clause 20(2) you will see that these orders, when
they are issued by the board in the case of that portion of the public service
which comes under the Treasury Board’s jurisdiction as an employer, are
directed to the Secretary of the Treasury Board. Thay are directed to some other
persons as well, and it would then be a determination of the person against
whom the charge, that he failed to comply with the order, should be laid.

Mr. LEwis: Clause 106 does not deal with offences spelled out in this act in
the same way as do Clauses 104 and 105. As I understand it, what you are
relying on in clause 106 is the general provision in the Criminal Code which
makes it an offence for anybody to violate an act of Parliament, or of a legisla-
ture. You would have to go to the Criminal Code to lay the prosecution under
clause 106?

Dr. Davipson: Correct.

Mr. KNowLES: If you get into trouble, Dr. Davidson, may I remind you that
some of your best friends are lawyers.

Dr. DavipsonN: Should that be a consolation to me, Mr. Knowles?

Mr. LEwis: Do you want to get this act through, or not?
Clause agreed to.

The JoiNT CHAIRMAN (Mr. Richard): Now we come to the other group of
clauses you mentioned the other day, Dr. Davidson, namely, those under the
public service staff relations board, clauses 11 to 25.

Dr. Davipson: Could we have permission, Mr. Chairman, to rotate our team
at this point and have Mr. Love respond to this group of clauses?

Mr. J. D. Love (Assistant Secretary (Personnel) Treasury Board): Mr.
Chairman, the block in question deals with clauses 11 to 25, excluding the ones
we have already dealt with. These clauses deal with the constitution and method
of operation of the public service staff relations board. They provide for the
establishment of a tripartite body to be known as the public service staff
relations board. The board would consist of a chairman, a vice-chairman and a
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maximum of eight members, four representative of the interests of the em-
ployees and four representative of the interests of the employers.

The primary functions of the board would relate to the determination of
appropriate bargaining units and the certification of bargaining agents; the
revocation of certification of bargaining agents in prescribed circumstances; and
the hearing and investigation of complaints alleging violation of the provisions in
the statute relating to basic rights and prohibitions. These latter clauses have
already been dealt with.

Mr. WALKER: May I ask a question? The minimum board will be six and the
maximum ten; is that correct?

Mr. Love: That is right, sir.

The functions I have already mentioned are common to most labour rela-
tions boards. The board would also have responsibility for the provision of
administrative support to other independent third parties, namely, the public
service arbitration tribunal, conciliators and conciliation boards and adjudica-
tors. In discharging its responsibilities, the Board would have powers comparable
to those of labour relations boards in other jurisdictions, including the power to
make regulations.

Those are my opening remarks, Mr. Chairman, on the block.

Mr. BELL (Carleton): Why is a standard number not set rather than this
business of not less than four and not more than eight? It seems to me that this
gives some possibility of being able to vary the number to suit the employer.
They may be able, when a problem arises, to deliberately appoint a new
employee representative—I do not want to say as a “stool pigeon”—to help
settle a problem in the favour of the employer.

Mr. Love: Mr. Chairman, I can only say that I do not think that is the intent.
There are a number of precedents in other labour relations statutes for the kind
of flexibility that is provided in this section. I think the purpose of the flexibility
is to provide some means of varying the size of the board in relation to the
workload.

In Ontario, for example, the statute provides for a chairman, a vice-chair-
man, one or more deputy vice-chairmen, and as many members as the lieutenant
governor in council deems proper, representative in equal numbers of the two
sides. I think that in Ontario, just to use that example, the size of the board has
been increased so that divisions of the board might be created to deal with an
increasing workload.

Mr. BELL (Carleton): The problem might be obviated if there were any
requirement for consultation with employee organizations. This, I think, was
raised by a number of the briefs before us. One I remember particularly was the
Professional Institute brief which suggested that there ought to be prior consul-
tation before the appointments were made. What view do you take of those
representations?

Mr. Love: Mr. Chairman, I can only say that this would seem at this point in
time to be a rather academic question because, as I understand it, consultations
with the major employee organizations are already under way concerning the
composition of the board and appointments to the board, on the assumption that
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the governor in council should be in a position, as soon as possible after the
coming into force of the act, to make the necessary appointments.

Mr. WALKER: Mr. Chairman, does not clause 11 (4) cover the point you
raised? It says no member shall be appointed as being a representative of either
of those interests without another member being appointed at the same time,
representing the other interests.

Mr. BELL (Carleton): No, I do not think that covers the stacking.
Mr. WALKER: You were wondering about the stacking of—

Mr. BELL (Carleton): That does not cover my first point. My first point is
concern that where, in a particular situation, the employer might decide to stack
the board by appointing a weak employee representative as well as an employer
and in these circumstances you could get into some genuine difficulty, it seems to
me.

Mr. Love: I think, Mr. Chairman, that one of the problems of writing into
the statute a requirement for consultation arises from the fact that, at this point
in time, we have no certified bargaining agents in the public service and we have
a large number of organizations that have members in the public service; there is
really no formal way of determining their representative character; and if there
were a requirement in the law for consultation it might be rather difficult to
determine the organizations with whom consultation should take place. I think
that in the situation where we have had no formal certification processes availa-
ble to us, a requirement for consultation in the law would be a difficult one to
cope with.

I can only say that the clear intention from the outset has been that there
should be informal consultation. And, indeed, as I have mentioned, it is my
understanding that the consultative process began some weeks ago and that
there have been meetings with the major employee organizations concerned.

Mr. BELL (Carleton): Be careful on that. Some of us might take umbrage at
the assumptions that are being made about parliamentary action.

Mr. Love: Well, I suppose that is always a possibility; but, on the other
hand—

Mr. LEwis: All right; you should be prepared. I do not think that Mr. Bell
really means it. Do not worry.

The JoINT CHAIRMAN (M. Richard): Shall clause 11 carry?

Mr. LEwis: I do not understand subclause (4). Obviously, Mr. Walker does,
but I do not.

. Mr. WALKER: They will always be equal. In other words, as I read this, you
will never have a board made up of an odd number. It will be six, eight, ten, or
twelve.

Mr. Love: The intention certainly is to ensure that the membership of the
board shall always consist of equal numbers from both sides.

Mr. LEwis: I think that is fair.

Before we leave this I have no objection to clause 11 as it is but

have you, Mr. Love, given thought to a provision, similar to the Ontario Labour
25200—2
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Relations Act, which would enable the board to act in panels, or is that there
somewhere?

Mr. Love: Yes, sir, there is provision for it in the bill, clause 16 (2).

The JoIiNT CHAIRMAN (Mr. Richard): We will be coming to that.
Clause agreed to.
On clause 12—Vice-Chairman

Mr. LEwis: What happens if both of them are away?
Mr. WALKER: Perhaps we had better get a couple of new ones.

Mr. KNOWLES: Before we leave clause 12, I have a very simple kind of
question. Is there any provision here about voting on the board?

Mr. Love: Clause 16(3), Mr. Knowles.
Mr. KNOWLES: Thank you; that is what I was looking for.

Clause agreed to.
On clause 13—Qualifications

(Translation)

Mr. EMaRD: Mr. Chairman, “A person is not eligible to hold office as a
member of the Board, if,” as in 13 (1) (c¢), ‘“he is a member of, or holds an office
or employment under an employee organization, that is a bargaining agent.”
Let us say that the Alliance affiliates to the Canadian Labour Congress. Could
a member of the CLC be appointed to the Board in view of the fact that the
second part says, “holds an office which comes under an employee organization.”

(English)

Dr. DavipsoNn: Yes, Mr. Chairman. Perhaps Mr. Roddick could deal with that
question. It has to do with whether or not a member of the Canadian Labour
Congress, for example, could be a member of this body.

Mr. Roppick: Mr. Chairman, as I understand it, the prohibition on member-
ship here would relate only to those employee organizations that held a certifica-
tion in their own name. The larger bodies, such as the C.L.C., to which they
might be affiliated, would be in no way denied membership as a consequence of
these clauses. That is, a person who was a member of or employee of the C.L.C.
would not be debarred by these clauses.

Mr. LEwis: The bargaining agent; but in both (b) and (¢), Mr. Chairman,
what you have in mind is that if you appoint someone who holds office or
employment under the employer, or who is a member of a bargaining agent, or
holds office, he would resign that job; but what I am concerned about is whether
this means that you exclude all those people from the beginning, or whether
what you are saying is that, once appointed to this job, he must quit the other
job.

Mr. Love: It is a condition of appointment, I would think, as the bill is now
drafted.

Mr. LEwis: The controlling words are “is not eligible to hold office”.
Mr. Love: That is right.

Mr. LEwis: You are not saying that he is not eligible for appointment, but
that he is not eligible to hold office.

|
|
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|
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Mr. Love: That is right.

The JoINT CHAIRMAN (Mr. Richard): Are there any other comments on
clause 13?

Is clause 13 carried?

(Translation)

Mr. EMARD:; Mr. Chairman, I think that the translation of clause 13, in
French says: “A person cannot be appointed as a member of the Board.”

There is a difference between the English and French texts insofar as the
word “nommé” is concerned.

(English)

Dr. Davipson: We will bring this to the attention of the translation authori-
ties and see that the two are made consistent. It is not the intention to prescribe
that a person who is a member of an employee organization cannot be appointed.
It is the intention to prescribe that if he is appointed he must sever his
connection with the employee organization concerned.

(Translation)
The JOINT CHAIRMAN (Mr. Richard): The word “nommé” could have been
removed completely, but we will leave that to the translation service.

(English)

Mr. KNOWLES: In the same way that he could be appointed if he were 69
years of age, but at 70 he would have to quit.

Clause agreed to.

The JoINT CHAIRMAN (Mr. Richard): Clause 13 is carried subject to the
change in the French text.

On clause 14—Remuneration of Chairman and Vice-Chairman

Mr. KNOWLES: There is no collective bargaining for them, is there?

Clause agreed to.

On clause 15—Head office

Clause agreed to.

On clause 16—Meetings for conduct of business

Mr. KNowLES: It is clear in the voting that if everybody is present, the
vice-chairman has a vote. Does the chairman have a vote as well, on the first
round?

Mr. Love: I think the intention is, sir, that either the chairman or the
vice-chairman would be present at any meeting of the board, or at any meeting
of a panel thereof, or division thereof, so that for purposes of any hearing, or
decision, the board or the division would consist of a chairman, or the vice-chair-
man and equal numbers of representatives from the two sides.

Mr. KNOWLES: I am not quarrelling with any arrangement that may be
envisaged, but I think that it should be clear—this is the kind of thing that we
frequently run into in committees and various bodies—whether the chairman has
a vote in the first instance, does he have only a casting vote, or does he have
both? I mean, these rules all obtain. I would read from this that if everyone is
present—the chairman, and the vice-chairman and equal numbers from the other

sides—they all have votes.
25200—23
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Mr. LEwis: He is first. The way this is set up, Mr. Chairman, I suggest to my
colleague that his first vote may in fact be the casting vote if there is a difference
between the two sides.

Mr. Love: The way it is set up, sir, I think the chairman is a member of the
board and would therefore have a vote.

Mr. KNowLES: All right, then, let us suppose this. It may be a ridiculous
situation, but suppose the chairman and the vice-chairman vote differently.

Mr. Roppick: Mr. Chairmanm, I direct the attention of Mr. Knowles to clause
16. I think it is quite clear that at any meeting of the board there can only be the
chairman or the vice-chairman in the chair. At least, this would be my interpre-
tation of the clause.

Mr. KnowLES: With respect, I do not think that the fact that the chairman is
present denies the vice-chairman the right to be there. It says “at least...the
Chairman or the Vice-Chairman.”

Mr. Love: I think there is a good point here.
Mr. KNOWLES: It is just that I think it should be clear. I can see the

possibility of a tie vote and nothing in the act to say how that tie vote is to be
resolved.

Mr. Love: Well, I think, in view of what has been said, that there is a
possibility of interpretation that would be contrary to the intent, which is that at
any meeting there should be either the chairman or the vice-chairman—

Mr. KNOWLES: But not both.

~ Mr. Love:—but not both. If the Committee agrees we would be happy to
take this up with the draftsmen.

Mr. LEwis: In other words, there would only be an odd number on the
board. -

Mr. Love: Yes, that is the intent; That is right.

Mr. KNOWLES: And not loaded with two, both at the table.

Mr. Love: That is right.

Mr. WALKER: Before we.‘carry on, by your last remarks are you suggesting
that there should never be a meeting with the chairman and vice-chairman?

Mr. KNowLES: With respect, I am not suggesting one thing or the other. I
just want to be clear what is in mind. Mr. Love says that he thinks the intention
is that they shall not both be present at the same time.

Mr. Lewis: I would hope so.

Mr. Love: That is right. As I understand the intent, it is that there should be
an odd number at all meetings, and that would mean that both the chairmaq a_xnd
the vice-chairman would not be in a position to vote in any particular decision.

* Mr. KNOWLES: It seems to me that makes sense, but that it should be made
clear in this clause. It seems to me that you should not bar the vice-chairman
from being present at the meeting, particularly if he might have to take over
when the Chairman leaves, but-that you should provide that only one of them
votes. That is what you intended?
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Mr. Love: That is right. It is in relation to the voting I think that this thing
should be dealt with.

Mr. KNOWLES: Yes.

Mr. BELL (Carleton): The Professional Institute raised a point in connection
with this and at the time I did not quite understand what it was, but I think I do
now.

They suggested that there ought to be a provision that there always be an
equal number of representatives of the two sides, but I am not sure that this
language says that. I thought it did, but I am not sure now, as I look at it, that it
does. Under 2(b) it says “at least two other members to be designated by the
Chairman,” so that the chairman could designate three, and there would be two
employer representatives and one employee representative and that would, in
such a circumstance, it seems to me, comply with the draftsmanship of 2(b). I
am quite satisfied that is not the intention, but I think it is possible to do that
under the language.

Mr. Love: Yes, I think, Mr. Chairman, that we have to be careful that we do
not put into the bill provisions that would hamstring the board for certain
purposes.

As I understand it, the point that Mr. Bell is raising is handled almost
universally by means of informal practices in labour relations boards across the
country; that a board for purposes of a hearing may proceed even though there
is some imbalance in the numbers from the two sides; but, when it comes to the
point of decision, one member will stand down from the side that has the extra
member. The intent certainly is that—

Mr. LEwis: It leads to court cases, Mr. Love.
Mr. LovE: You mean where there is an imbalance in—

Mr. LEwis: Almost every kind that I have been involved in, and I have been
involved in many where there is an imbalance at the time of the hearing you get
into some difficulty. Mind you, I have sympathy with what you say because you
might easily have a couple of people ill, and you simply cannot get the balance,
and then you are in some practical difficulty; but I am not so sure that that
difficulty is not more desirable than the other one.

Mr. Love: Yes. I must say that the points that have been made are ones
with which we have a good deal of sympathy, and since, in any event, we are
going to ask the draftsmen to examine the voting provisions, it might be wise to
ask them to look at the whole section in order to see if we cannot use words that
would be more in line with the intent.

Clause 17 stands.

On clause 17—Supervision of work and staff

Mr. Love: I should draw the attention of members, Mr. Chairman, to the
reference in subclause (2) to the Civil Service Act. That will call for a change at
the time when we have a firm title for Bill No. C-181.

Mr. BELL (Carleton): What is the purpose in subclause (3) of saying “The
Chairman on behalf of the Board may appoint, and fix—"? Is there some
significance in the manner of expression? Personally, it would seem to me that it
ought to be the board that does it, but if it is not the board, just the chairman. Is
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there some difference between saying ‘“the chairman” and “the chairman on
behalf of the Board”?

Mr. LEwrs: The hiring agent is the board, too, Mr. Bell.

Mr. Love: Well, Mr. Chairman, this goes back to a rather basic problem
which our draftsmen and those of us who were working on the legislation faced,
in that under normal labour relations statutes certainly the appointment of
conciliators is the responsibility of the Minister of Labour. In this legislation, for
reasons that are fairly obvious, it was not considered appropriate that a minister
of the Crown should be involved. Therefore, the responsibility has been placed
on the chairman.

I am not personally too clear on the significance of the phrase “on behalf of
the Board”, except that I am assuming that the Chairman would act on the basis
of general rules or procedure that had perhaps been discussed in the board and
established by the board.

Mr. LEwis: Is it likely that what you had in mind was that his appointment
should be subject to approval by the board, and if that was your intention why
do you not say so?

Mr. Love: I do not think that was the intention, Mr. Chairman. I think the
problem here is that a request for conciliation is a request that very frequently
has to be acted upon very quickly, and this is why, I think, the responsibility for
appointment is normally vested in the minister, in a single individual; and the
same considerations would apply in the administration of this statute.

Mr. KNowLES: Why do you not just say “the Chairman”? It seems to me
that this phrase ‘“‘on behalf of the board’” makes it possible for the board to meet
some day and say, “We do not like the appointment you made: You did not
make that on our behalf”, but he comes back and says, ‘“I have statutory au-
thority to make it on your behalf whether you like it or not.” Would it not be
better just to say ‘“the Chairman’?

Mr. Love: I think that, having had a brief discussion at the table, we are
inclined to agree with this point. It seems to us that the words “on behalf of the
board” are in some ways inconsistent with the provisions of Clause 53 which
says, in effect, that the chairman may appoint a conciliator.

Mr. KNowLES: I move the deletion.

The JoiNT CHAIRMAN (Mr. Richard): Mr. Knowles, seconded by Mr. Orange,
moves that subclause (3) of clause 17 be amended by deleting the words “on
behalf of the Board” in line 5.

Some hon. MEMBERS: Agreed.

Motion agreed to.

Mr. LEwis: Mr. Chairman, we have concentrated on conciliator but what of
the authorities to appoint other persons as well. I am not saying that that
changes the validity of the amendment moved by Mr. Knowles, but what other
persons have you in mind, just for the purpose of understanding this? It is not
only the appointment of conciliators; it is ‘““—other experts or persons having
technical or special knowledge to assist the board in an advisory capacity”—all
these rather expert staffs that the board might need.

Mr. Love: That is right; and really the chairman, I think, in this context
might be regarded as the chief executive officer for administrative purposes.
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Mr. LEwis: I was going to say that it follows from subsection (1) that he
would do it.

Mr. Love: That is right.

Mr. WALKER: Is there anything in the Financial Administration Act that
makes it necessary to put in the words “on behalf of the board”. Is there some
area in there—

Mr. Love: None of my colleagues seems to be able to think of any reason
why these words need be in,

Mr. LEwis: The distinction you make between subclause (2) and subclause
(3), if I understand the words of the clause, is that there will be certain
employees of the board who will be hired through the public service employment
process.

Mr. Love: That is right.

Mr. LEwis: They would be secretaries, registrars, permanent research peo-
ple and all the rest; but that under subclause (3) you want to give the board or
the chairman the authority to appoint, as it were, ad hoc employees.

Mr. Love: That is right.

Mr. LEWIS: Special advisory people from time to time.

Mr. Love: In a consulting capacity, for particular problems.

The JoiNT CHAIRMAN (Mr. Richard): Does clause 17 as amended carry
subject to the reservation mentioned by Mr. Love in reference to subclause (2)?

Clause 17, as amended, agreed to.

Clause 18 agreed to.

On clause 19—Authority of board to make regulations

Mr. CHATTERTON: Is it normal that such regulations are required?

Mr. Love: There is a provision in subelause (2) which certainly implies that
they would be required.

Mr. BELL (Carleton): I do not understand the expression “regulations of
general application”. What is the difference between “regulations of general
application” and “regulations”?

Mr. Love: The only explanation I could give to the Committee is that it is
anticipated that the board, in establishing regulations under the subheads, would
be establishing regulations that were of a general character applying to all
bargaining units, or all bargaining agents. It is not assumed here that it will be
necessary for the board to make regulations applying in a specific and special
sense to particular groups of employees, or to particular groups of bargaining
agents.

Mr. CHATTERTON: Where is there any indication that these regulations have
to be published in the Canada Gazette?

Mr. LovE: On page 11.

Mr. KNoWLES: Having said that you can only make regulations of general
application, why do you have to repeat it again in subclause (2) that regulations
of general application. It is almost felt that perhaps you have some others tucked
away somewhere.

Mr. Love: I think that is a good point.
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Mr. BELL (Carleton): Is not the situation here that there is a regulatory
power in clause 18 and any regulation made pursuant to clause 18 need not be
published in the Canada Gazette, whereas regulations made pursuant to clause
19 shall be so published?

Mr. Love: I think we had better ask the legal officers for a more specific
opinion on the significance of the phrase “of general application”. I think the last
point made is a good one, and I would suggest that we should have a clearer
indication of whether or not clause 19 reflects all of the regulation-making
powers of the board. It has been my assumption that this is the case.

Dr. DavipsoN: Mr. Chairman, could I just ask Mr. Bell if he reads clause 18
as conferring authority on the board to make regulations? It refers to the making
of orders “requiring compliance with the provisions of this act, with any regula-
tion made hereunder—"

Mr. LEwis: Or a decision.

Dr. DavIDSON: It does not confer, as I readit, power to make regulations, but
it does confer power on the board to make orders that require compliance either
with the act itself, or with any regulations made within it.

Mr. BELL (Carleton): I interpreted the “hereunder” as referring to clause 18
and not to the act, and the expression “with any regulation made hereunder” as
being referable solely to clause 18.

Dr. DavipsoN: I interpret it in the other way, but it is clearly open to both
interpretations.

Mr. CHATTERTON: And any regulation made under section 19—would not
that be specific?

Mr. BELL (Carleton): I think the draftsman deliberately intended that,
otherwise he would not have put in the phrase “regulations of general applica-
tion”. He would have said ‘“may make regulations.”

Mr. Love: We had better look into this.

Mr. WALKER: We are back to section 18, are we?

The JoINT CHAIRMAN (M. Richard): We are now on section 19, are we not?

Mr. WALKER: I want to clear up a point. Mr, Love, did you say you wanted
to look at something in relation to section 18?

Mr. Love: Yes, I think—

Mr. WALKER: We have already carried it, and I just want to keep the record
straight.

The JoINT CHAIRMAN (M7. Richard): Does clause 18 carry?

Mr. KNOoWLES: No; it stands.

The JoINT CHAIRMAN (Mr. Richard): Clause 18 stands. We will continue on
clause 19.

(Translation)

Mr. EMARD: Mister Chairman, I hope that if we accept sub-sections (b) and
(c) of clause 19, this won’t prevent me from putting forward certain suggestions
and perhaps some amendments relative to certification, which are related in-
directly, when we come to clause 26 and the following clauses.
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(English)

Mr. Love: Mr. Chairman, I doubt that there would be anything restrictive in
a decision of the Committee to carry clause 19, subparagraphs (b) and (c) in
view of the fact that I am assuming there is going to have to be a process for the
determination of units and the certification of agents.

Mr. LEwis: Whatever clause 26 provides, the board would be able to make
regulations on.

Mr. Love: That is right.

Mr. LEwis: Mr. Chairman, I want to put a caveat on (d). I very strongly
object to the later provision that matters of law or jurisdiction be referred back
to the board.

Mr. Love: I may say that we will have some observations on that ourselves.
Once again, I do not think that the substance of the section in question should
hold the Committee up in dealing with the regulation-making power.

Mr. BELL (Carleton): I would like to register my firm objection to subpara-
graph (1). I take the same exception wherever this type of general language
appears in any statute. I think this just opens wide the regulatory power, I know
it appears in other acts but I object firmly and vigorously to it.

The JoINT CHAIRMAN (Mr. Richard): Does clause 19 carry? Before it carries
I should acquaint the Committee with a letter which I received from the
Association of Postal Officials of Canada in which they want to bring to the
attention of the Committee their particular situation in relation to subsection (1)
of clause 19, paragraph (b). I suppose this letter could be made part of the
proceedings. If the Committee wants me to read the pertinent paragranh. T will
do so now.

Mr. WALKER: Mr. Chairman, I do not mind that, but does this open it up to
other letters or briefs to come in again on specific clauses as we are dealing with
them? Would it be possible, in order not to derail ourselves and open up again
the presentation of briefs, for some member who agrees with whatever is in that
proposal to put it forward on their behalf.

The JoiNT CHAIRMAN (Mr. Richard): Maybe the situation in this case, as I
suppose Mr. Walker says, is that this group apparently—the postal officials
—were formed on October 16, because, as they say:

“Having been rejected by other associations of the Post Office Depart-
ment and, in addition, with the introduction of Bill C-170, it was realized
that in order to have a voice in our future, we would have no other alter-
native but to form our own association. At the general requests of postal
officials across the country, a national body was formed on October 16,
1966, at which date 1,100 officials, representing close to 50 per cent, were
members.

In Part I, under section 19, subsection (i) of paragraph (B), this
clause grants the commission the power to determine rules for the com-
position of the groups of employees able to negotiate,” et cetera.

Mr. WALKER: Mr. Chairman, on a point of order, if the Committee
agrees—you are now in the process of reading what I suggested was a brief—

The JoiNT CHAIRMAN (Mr. Richard): I was reading why this brief was
presented late.
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Mr. WALKER: Yes, up to a certain point, but now you are getting into their
suggestions. All I want to place before the Committee, is the desirability or the
nondesirability of opening up, at this stage, suggestions which come in from new
associations or old associations. If the Committee desires to do this, I think this is
fine, but I think that decision should be made. If they decide it is not advisable
for the Committee to receive briefs, then there are other ways of doing it,
namely through a member of this Committee.

Mr. KNOWLES: Mr. Chairman Bourget, may I suggest that Mr. Richard is a
member of this Committee and he could address you and say a few things.

The JoINT CHAIRMAN (Mr. Richard): I will go further. I think it was agreed
before that when we reach a particular section, if representations were to be
made on the particular section under discussion they could be made. There will
be some more, so I think probably we will want to hear everything.

Mr. CHATTERTON: Quite often the employees do not have the understanding
which they should have, and they get it later.

Mr. BELL (Carleton): We want the best possible bill and I think we should
have any advice we can get from any quarter right up to the moment we report
it back to the house.

Mr. WALKER: Mr. Chairman, let me make my position very clear. I am in
agreement with this as long as the Committee understands has it is open to
anybody else who wants to do it.

The JoINT CHAIRMAN (M7. Richard): On a particular section.

Mr. WALKER: That is right.

The JoINT CHAIRMAN (Mr. Richard): That is so; we said that before. I
§topped there. Shall I keep on reading the rest of the paragraph or do you want
it as part of our proceedings for today?

Mr. LEwis: Who are these people?

The JoiNT CHAIRMAN (Mr. Richard): The Association of Postal Officials of
Canada.

Mr. LEwis: What do they mean by officials?
The JoINT CHAIRMAN (M7. Richard): I read:

Under this section, our membership comprising supervisory per-
sonnel, postal, i.e., postal officers 1 to postal officers 7, would form part of
an operational group with the postal workers, letter carriers and railway
mail clerks. It is evident that the Canadian Union of Postal Workers
and the Union of Letter Carriers, having the largest membership, would
control the whole group and thus be in a position to control the future
of a group of supervisors, who would have no voice or vote whatsoever
in these proceedings. This would leave us in a position whereby super-
visors would have their hands tied and would no longer be included in
the management side.

I am simply reading this because I am not the advocate of any case but
because it was brought to my attention as Chairman.

Mr. LEwis: Could we explain to them that that hardly affects (b) of clause
19(1). What they are really dealing with is the definition of managerial people
under clause 2, but 19(1) (b) merely gives the board the power it must have to
determine an appropriate bargaining unit and the bargaining agent representing
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that bargaining unit. That has nothing to do with the definition of managerial
people.

The JoINT CHAIRMAN (Mr7. Richard): Does the Committee agree that we
should allow this letter to form part of the proceedings? It was addressed to the
Chairman.

Some hon. MEMBERS: Agreed.

Mr. BELL (Carleton): On clause 19, Mr. Chairman, the Professional Institute
raised a question whether there ought to be a requirement for consultation with
the staff associations before the regulations are promulgated. I do not have any
very firm views myself on this but I think it should have some consideration. I
see that the Civil Service Association suggested that there ought to be some form
of appeal in relation to the regulations. I cannot find that brief at the moment.

Mr. Love: Mr. Chairman, on the first point, I think we would be faced with
the same problem that would face us had we placed on the Governor in Council
a requirement in law to consult with employee organizations prior to making
appointments. The problem is, with whom would the board be required to
consult prior to making regulations? There is nothing in the provision that would
prevent the board from consulting with or seeking advice from such organiza-
tions as it wished to consult, but a statutory requirement would, I think, place
the board in a very difficult position in a situation in which we have no legally
recognized organizations. I think the same argument that was mentioned earlier
would apply in this case.

Mr. BELL (Carleton): I would hope that the board would have the wisdom to
consult with certain obvious organizations.

Mr. Love: On the second point raised by Mr. Bell, that is the possibility of
having an appeal from the board to another body, apart from the fact that this
would have no precedent, to my knowledge, in labour relations law, it is my
understanding that as a result of the merger of the C.S.A.C. and the federation
into the new Public Service Alliance, the C.S.A.C. is, and I quote from the
supplementary brief submitted to the Committee:

The C.A.S.C. is now prepared to withdraw this view in favour of
that of the P.S.A.C. which believes that the P.S.S.R.B. should be the final
authority in the making of regulations governing its powers and duties.

So, I think we can assume that that particular representation has been
withdrawn.

Mr. LEwis: I have an objection to (k) which is one, I think, of substance. It
provides that the board may make regulations respecting the establishment of
terms and conditions relating to the certification of a council of employee or-
ganizations. I do not object to that but I have an almost instinctive objection to
giving the board the right to establish the relationship of the constituent em-
ployee organizations to each other, to the employees therein and to the employer.
Why should the board have that power? Why can the organizations forming the
council not have the right to establish their own relationship?

Mr. Love: Mr. Chairman, I might say that we have reviewed the wording of
this subsection in the light of the representations made to the Committee and
we would agree that some change in the wording would make good sense. Really,
the intent here, from the outset, was to try to reflect in (k) the type of
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responsibility that is placed on the board in the case of an application for
certification from a council. The clause in question is 28(2) (b). What we are
now exploring with the draftsmen is the possibility of tying this wording into the
requirement on the board to look into the legal and administrative arrangements
whereby the council has been created in order to ensure that the council is, in
fact, a viable organization for purposes of collective bargaining. The intent here
would be to modify the wording of (k) in such a way as to tie it back into the
provisions of clause 28(2) (b).

The JoINT CHAIRMAN (Mr. Richard): Shall clause 19 carry?

(Translation)
Mr. EMaRD: Mr. Chairman—
The JOINT-CHAIRMAN (Mr. Richard): Mr. Emard.

Mr. EmARD: Under 19 (f), could you tell us what type of regulations the
Board intends to apply relative to rights, privileges and duties acquired or
retained by an Employee Organization where there is a merger amalgamation or
transfer of jurisdiction?

(English)

Mr. LoveE: Mr. Chairman, I think this is a problem faced by all labour
relations boards and, as I understand it, the wording used here is a fairly
standard reflection of the normal powers of a board when two organizations—
and this is just an illustration—that have been certified, and become parties to
collective agreements, merge. Then there is the problem relating to the disposi-
tion of the rights under the law of the proceedings organizations as I understand
it, (f) is a fairly standard provision that would enable the board to cope with the
difficulties that result from a merger or amalgamation or a transfer of jurisdic-
tion.

Mr. LEwis: The language in (f) is too wide. I think I can see why Mr. Emard
is concerned about it. I read it as meaning the rights, privileges and duties under
this act. The way it is now worded, you would think that you would be
concerned with their absence and their funds and rights which are beyond
collective bargaining.

(Translation)
Mr. EMARD: That is exactly what I thought.

(English)

Mr. Lewis: I think you ought to say the rights, privileges and duties and
refer to this act rather than anything beyond this act.

Mr. Love: Really relating to a bargaining unit?

Mr. LEwis: That is right.

Mr. Love: Under this act. I think this is a good suggestion. It certainly would
be clearly in accord with the intent. We would be happy to consult the draftsman
on that point.

Mr. LEwis: That is both (f) and (k) which you will look into?

Mr. Love: That is right.

The JOINT CHAIRMAN (Mr. Richard): Shall clause 19 stand as to subsec-
tions (f) and (k)?

L
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Shall clause 19 carry subject to subclause (f) and (k) standing?

Mr. LEwis: It is conducive to the object.

Mr. WALKER: Did you clear up the point in clause 1, the words ‘“‘general
application”?

Mr. KNoWLES: They are going to look at that.

Mr. Love: It is still to be looked at.

The JoiNT CHAIRMAN (Mr. Richard): Let us just stand clause 19.
Clause 19 stands.
Clause 20.

Mr. KNOWLES: We carried that clause before, Mr. Chairman.
Mr. Love: Yes I am sorry. Clause 21.
The JoiNT CHAIRMAN (Mr. Richard): Does clause 21 carry?

Some hon. MEMBERS: Carried.
Clause agreed to.

The JoINT CHAIRMAN (Mr. Richard): Clause 22.
Clause 22—Powers of board re certification and complaints
Mr. BELL (Carleton): What is the significance of the phrase in subsection (c)

“whether admissible in a court of law or not”? What is contemplated hereunder?
How far does the abandonment of the rules of evidence go?

Mr. LEwis: I hope far; I hope very far.

Mr. Love: I think, Mr. Chairman, this is based on the view that a board of
this kind, although quasi-judicial in some ways, is not a court of law and that,
where you are dealing with problems of industrial relations, it is sometimes

important for the board to have power to examine matters that might not be
admissible in a court of law.

Mr. LEwis: But here you say, and the requirement that document must be
proven in a certain way and all the rest of the rigmarole that the courts go in for.

Mr. BELL (Carleton): This is, of course, wide open, though.

Mr. LEwis: I think it is meant to be and should be.

Mr. BELL (Carleton): Is there a similar clause in any other legislation?

Mr. LEwis: In all labour relations acts, Mr. Bell, including the I.R.D.I.A.

Mr. BELL (Carleton): I am looking for it there. Perhaps Mr. Lewis could
point it out to me.

Mr. Lewis: If I can lay my hands on the act.

Mr. Roppick: I think, Mr. Chairman it is section 58(6) of the I.R.D.I. Act
which reads:

The Board may receive and accept such evidence and information on
oath, affidavit or otherwise as in its discretion it may deem fit and proper
whether admisisble as evidence in a court of law or not.

This is the appropriate reference.

Mr. LEwis: And it is in every other act, I assume.

The JoiNT CHAIRMAN (Mr. Richard): Shall clause 22 carry?
(Translation)

Mr. EMARD: Mr. Chairman, under Article 22, Paragraph F, “to enter upon
the employer’s premises for the purpose of conducting representation votes
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during working hours”. Is there any clause which authorizes high officials or
officers of the organization to go on to the premises of the employer or the
government, to hold an inquiry. In Bill C-170, do the representatives of associa-
tions, the officers, have the right to penetrate onto the premises of the govern-
ment, to enter in order to settle a grievance, to make an inquiry?

(English)

Dr. DavipsoN: The answer to that, Mr. Chairman, is, no. There is no
provision that would authorize a representative of the association to enter the
premises of the employer under the same circumstances as are here indicated.

Mr. LEwIS: Are you going to have a representation vote without representa-
tives of the employee organization present, as scrutineers?

Mr. Ropopick: Mr. Chairman, I think in respect to Mr. Lewis’ point, in so far
as there are scrutineers in the taking of a representation vote, they are, in some
degree, acting as agents of the board.

Mr. LEwis: That is what I thought it meant.

Mr. Roppick: The Board would have full authority to have them penetrate
the walls of the employer.

(Translation)

Mr. EMARD: What I wanted to know was, in the case of certain grievances
which have not reached the arbitration stage and in which representatives, head
officers of the association, for instance, want to inquire as to the value of certain
grievances, perhaps before bringing them to arbitration. In this case, in industry,
the representatives of different unions have a right to enter the premises to
verify whether what is contained in the grievance is in accordance with the facts
to be presented or to conduct inquiries to determine whatever methods are to be
used.

I saw nowhere in this bill where representatives of the Association—I am
not speaking of representatives of the department, but representatives of the
head-office who are specialized in grievance procedure—will these representa-
tives have a right to enter the premises of the government?

(English)

Mr. Love: Mr. Chairman, I can only say that that problem is certainly not
dealt with in the clause under consideration at the moment, and it may be that it
would be appropriate to leave that question until we arrive at the clauses of the
bill that relate to grievance procedures. I think the intent of this clause is simply
to set forth the powers of the board. The appropriate time, I think, to deal with
the other question is when we are considering the grievance procedure clauses.

Mr. CHATTERTON: The last sentence in paragraph (c¢) reads:

The Board may refuse to accept any evidence that is not presented in the
form and as of the time prescribed.

Does that mean within the time prescribed by the Board?
Mr. Love: I think that is right, sir.

Mr. LEwis: In clause 19 they are given the power to prescribe the time
within which evidence of membership or objections to a bargaining agent may
be placed before it, and I suppose this is what we are dealing with here.
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Mr. Love: That is right.

The JoINT CHAIRMAN (Mr. Richard): Does clause 22 carry?

Clause agreed to.

The JOINT CHAIRMAN (Mr. Richard): We will proceed with clause 23.
On clause 23—Questions of law or jurisdiction to be referred to Board

Mr. BELL (Carleton): Mr. Chairman, there were a lot of objections to this
clause principally, I think, from the Canadian Labour Congress.

Mr. LEwIs: Are you dealing with clause 23?

Mr. BELL (Carleton): Yes, clause 23. I think the Canadian Labour Congress
advocated its total deletion.

Mr. Lewis: But I raised it on second reading, if I remember correctly, as
well. I think you are borrowing a great deal of unnecessary delay and trouble by
divesting the arbitration tribunal of the right to deal with the matter. That is the
basic reason, I think, for the objection.

Mr. Love: Mr. Chairman, the objections which have been stated to clause
23 have been carefully considered, and it is now the view that at an appropriate
time, a change in clause 23 should, be proposed that would really reverse the
effect of the clause.

Mr. LEwis: You really have to take the labour section in conjunction with
this. I forget what the clause is, but there is one that says if a question of law or

jurisdiction arises in the course of an arbitration or an adjudication that power
is left to the Board.

Mr. Love: That is right, but just to continue with clause 23, it would now be
our view that the effect of the clause should be reversed, and that it should
provide that the proceeding should continue, unless the tribunal or adjudicator
or the board decides otherwise. In other words, a case before an adjudicator
would proceed even though a question of law or jurisdiction had been raised,
unless the adjudicator felt that it was of a character that really required
resolution before the proceedings could continue effectively.

Mr. LEwis: Mr. Chairman, with great respect, I would like to urge that you
go a step further. I think the adjudicator or the board of arbitration should have
the power to deal with the question of law or jurisdiction as well as any other
matter, and that what you are seeking—if I guess correctly the implication of
this clause—is some uniformity in the jurisdiction of bargaining agents and all
other matters that may affect jurisdiction or the interpretation of the act. I think
you can get that by providing for an appeal on a point of law or jurisdiction
from the adjudicator or board of arbitration to this board, but I do not think you
should give the power to anybody to stop the process of adjudication or arbitra-
tion—even the arbitrator himself—and go somewhere else for a judgment. Let
him make up his mind. It seems to me that any legal process is g great deal more
efficient if you let the court, whatever it may be—whether it be inferior or
superior—deal with these questions, particularly in labour relations.

Then, if either the employer or employee organization feels that the decision
on the point of law or jurisdiction is unwise, it can take it on as an appeal on law
or jurisdiction to the board.

Mr. Love: I think, Mr. Chairman, that we would be somewhat concerned
about the effect of providing an adjudicator with the authority to deal with
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questions of law or jurisdiction. We are assuming that, at least in the early years
of the bargaining relationship, there is likely to be a good deal of adjudication,
and we would be concerned about the inconsistencies that might arise if the
authority were to be placed in the hands of the adjudicator. We would also be, I
think, somewhat concerned about the concept of an appeal from the award of an
adjudicator, because the intent in this bill is to shore up the authority of the
adjudicator and to create the clear impression that, in normal circumstances, a
decision of the adjudicator is final and binding on the parties.

I recognize that it could be handled by means of an appeal mechanism, but I
think we would be somewhat concerned about the possible effects of an appeal
mechanism on the quality of the adjudication process.

Mr. LEwIs: You may be right, Mr. Love, but instead of dealing with
abstractions, let us try to think of one or two instances where your question of
law or jurisdiction arises. I would guess that a very likely field of controversy
would be whether or not a certain matter is arbitrable or adjudicatable; whether
or not that particular point raised in a grievance is excluded from the collective
bargaining process. That is one field where you might have it. In fact, I cannot
see another one where the law or jurisdiction would come in. There might be
others. I do not know whether you have thought of any.

It has been found in labour relations that the question whether a matter is
arbitrable ought in the first instance to be left to the arbitrator. You will find as
you go through the history of labour relations acts, that in some of the acts at a
later stage than when the act was first enacted, the power to decide whether or
not a matter is arbitrable is given to the arbitration board; here you do not, and
this is what I think is wrong.

Mr. HyMMEN: Mr, Chairman, we have transposed the words “shall” and
“may” in previous clauses. I believe the professional institute mentioned or
recommended that if the clause were made permissive rather than mandatory it
might allow the adjudicator to solve the problem if he was able to do so. The
professional institute recommends the word “may” instead of “shall”.

Mr. Love: It would then read, “may refer the question”.

Mr. Roppick: Mr. Chairman, I would like to pursue Mr. Lewis’s thought
just a little further, not for argumentative purposes, but for the purpose of
trying to fully understand the implication of the situation that we are develop-
ing. Mr. Lewis would contemplate a situation in which the parties before an
arbitration tribunal, or an adjudicator, had flatly disagreed in respect of the
question whether the matter, that was brought before the tribunal and the
adjudicator, was in fact a proper matter within the jurisdiction of that arbitra-
tion tribunal or adjudicator. He then suggests that, notwithstanding these objec-
tions, the adjudicator should over-ride them and, if he wishes to do so, proceed
to a full examination and a determination of the matter. I could not help but
think that this might affect those processes—one of the parties being doubtful
whether the process should go forward at all. Then, when we come to the final
determination, the parties who objected, would, I think—under Mr. Lewis’s
example—still have in fact recourse to somebody, the board, or the courts, in
respect of this matter of law. Am I proceeding correctly with your example.

Mr. LEwis: Yes, I gave you one example. The other example that I should
have thought of, which is even more relevant, I think is the adjudication. There
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are two forms of arbitration, under the statute. Correct me if I am wrong. One is
the arbitration of the negotiating issues, when you choose arbitration instead of
the other road. The other is, what is called in the act, adjudication, which is
normally called arbitration, which would be adjudication of a dispute over the
meaning and application of the collective agreement. What I am concerned
about, and I feel a little strongly about it, is that constantly there is argument
whether the words of the collective agreement make a particular grievance
arbitrable or adjudicative. I think that the adjudicator ought to be interpreting
the agreement. He ought to have the authority to decide whether he has
jurisdiction under the agreement.

Mr. Roppick: Mr. Chairman, as I understand it in relation to the proposal
put forward by Mr. Love, he would in fact have the prime responsibility to make
such an interpretation. If he decided that the thing should go forward, it would
go forward. The only recourse that the objecting party would have would be to
go to the board at that point and try to get them to stop the proceedings. But if
in fact the norms of practice are, as Mr. Lewis suggests, I would think that the
board would be very reluctant to interfere at that point, unless the case was a
fairly demonstrable one. If that is what Mr. Love intended.

Mr. LEwis: I apologize for not understanding him. If the change you have
in mind is to leave with the adjudicator or the arbitration board, the initial
authority to decide whether or not a matter is arbitrable or adjudicative; and
then give either of the parties the authority to stay the process while he takes
this matter to the board, that may be different.

Dr. DavipsoNn: There is one exception, I think, if I follow Mr. Love correctly,
and that is if the adjudicator himself, having heard the arguments as to juris-
diction or as to law, considers that he is not in a position to decide that issue
himself, then he may refer the question to the Public Service Staff Relations
Board and adjourn the case.

Mr. LEwis: That would halt the process. Let us see the words that have
come down.

The JoINT CHAIRMAN (Mr. Richard): Clause 23 stands.

Clause 24 agreed to.

On clause 25—Review or amendment of orders

Mr. BELL (Carleton): This is more or less standard. Should there not be
notice to affected parties?

Mr. Roppick: Mr. Chairman, I would like to ask Mr. Bell whether he implied
that the notice would oblige the board to provide for a hearing of some kind or
another, before it in fact moved to rescind or reverse decision that had been
taken.

Mr. BELL (Carleton): That is just what I was wondering. There should be
prior notice to the parties affected, before an order would be rescinded or varied.

Mr. LEwis: I think I would agree. What would be wrong with having a
hearing with one of the parties afterward?

Mr. Love: Mr. Chairman, in clauses of this kind, I am aware of no precedent

for this, but on the face of it, it would appear to be a reasonable proposition. We
25200—3
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would be happy to take a look at it. Just at first blush, I can see no strenuous
objection to a proposal of that kind.

The JOINT CHAIRMAN (M. Richard): Clause 25 stands.
We now come to Part II, collective bargaining and collective agreements.

On clause 26—Specification of occupational categories and date of eligibility
for collective bargaining

Mr. LEwis: What group or section—

Dr. DavipsoN: That is by itself.

Mr. Chairman, in view of the importance of clause 26, we thought that we
should devote a particular amount of attention to it and deal with it by itself
even though there are implications for other sections of the bill arising out of the
consideration of this section.

At the outset, I would like to say that we have a substantial rewriting of this
section to propose to the members of the Committee. Therefore, it would not be
too profitable, I think, in the circumstances, to direct our attention initially to the
clause as it stands now. I would like, however, to put on the record a statement
as to the considerations which have entered into our review of this clause, and
the conclusions that we have come to as to changes that should be made. May 1
proceed, Mr. Chairman?

The JOoINT CHAIRMAN (Mr. Richard): Yes.

Dr. DavipsoN: Members of the Committee are, I am sure, aware of the
provisions of this clause, as it now stands, which require that during this period
of some 28 months—which the bill identifies as the initial certification period
—bargaining units are to be consistent with occupational groups. The general
intent of the section was, I believe, made quite clear during the period that Mr.
Heeney was giving his evidence before the Committee.

Clause 26 was designed to provide, in the form in which it is now contained
in the bill, for an orderly transition from the existing pay review cycle to the
schedule of bargaining that will emerge as a result of decisions taken by the
parties in collective bargaining, after the transitional period has passed. It was
also designed to ensure that the parties to bargaining, during this transitional
period, would be able to make use of information made available through the
facilities of the Pay Research Bureau relating to rates of pay in the private sector
and in other public service jurisdictions.

Another clause of the bill, clause 57, which relates to clause 26, was intended
to establish a common termination date for all collective agreements applying to
employees in a given category, so that regardless of the dates on which organiza-
tions were certified, or the dates on which they entered into their first collective
agreement, both the employers and the bargaining agents representing em-
ployees in various groups in the category, would have an opportunity to co-ordi-
nate their bargaining positions as they affected conditions of service common to
employees throughout that particular category.

Because the classification revision program was far from completion at the
time that Bill No. C-170 was drafted, it was considered necessary, at that point
in time, to provide the Governor in Council with authority to specify and define
the occupational groups that would provide the basis for bargaining units. That
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is the provision that is contained in clause 26 as it is presently before the
Committee.

At the time when Bill No. C-170 was drafted, it was considered necessary to
provide the Governor in Council with authority to specify and define the
occupational groups that would provide the basis for bargaining units. Although
it was the clear intent from the outset that the groups to be specified and defined
by the Governor in Council would correspond to those developed by the Bureau
of Classification Revision under the aegis of the independent Civil 'Service
Commission, there was considerable uncertainty as to the date on which the
developmental work by the bureau relating to the groups in each category, could
be completed. For this reason, there seemed, at the time we were engaged in
drafting, to be no alternative to the inclusion of provisions in the bill that would
result in a staggering or scheduling of the dates on which certification would
become available for different categories. This would leave a considerable
amount of discretion, as to dates, in the hands of the Governor in Council.

Mr. Chairman, I am referring to a period several months ago when this bill
was originally drafted. With the passage of time, circumstances have changed
and we are now satisfied that, by the time the legislation takes effect—and we
are assuming that to be not later than January 1, 1967—the Bureau of Clas-
sification Revision will have completed its work on the definition of the occupa-~
tional categories and groups. This fact, together with a careful examination of
the criticisms submitted by different employee organizations, and the observa-
tions made by members of the Committee itself, has led us to conclude that
certain changes in section 26 are both possible and desirable.

We have now come to the conclusion, in fact, that a complete revision of
clause 26 is called for, and we would propose to the Committee that the clause be
reconstituted in such a way as to accomplish the following objectives:

First to remove from the Governor in Council the authority to specify and
define occupational categories and groups. That authority is presently given to
the Governor in Council either by clause 26 as it presently stands, or by the
definition of the occupational category as set out in clause 2(r) of the definition.
We propose to remove from the Governor in Council the authority to specify and
define both the occupational categories and the occupational groups. We propose
to allocate to the Public Service Staff Relations Board the responsibility for
identifying the additional categories, if any, other than those listed in the
definition clause 2(r). We would propose to allocate to the Public Service
Commission the initial responsibility for specifying and defining the occupational
groups, in view of the fact that this responsibility has been carried up to the
present time by the Bureau of Classification Revision.

Second, we would propose to remove from the Governor in Council the
authority that is set out in the present bill to fix the date on which employee
organizations would be permitted to apply for certification as bargaining agents
in respect of employees in each category. We propose to assign the responsibility
for this function to the Public Service Staff Relations Board, and to require the
board to fix the dates in such a way that employees in all categories would have
access to the certification process within 60 days of the coming into force of the
act. This will give to the Public Service Staff Relations Board a modest amount
of leeway within that 60 days for scheduling of priorities for the purpose of

25200—3}
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dealing with certification of the various bargaining units. This is necessary
because of the inevitable priority that has to be given to the certification first of
all of bargaining agents in the operational category. Within 60 days the new
proposal would provide that the Public Service Staff Relations Board must
schedule dates in such a way that access to the certification process for all
categories is available within 60 days of the coming into force of the act.

Third, we propose to remove from the Governor in Council the authority to
fix dates governing the schedule of bargaining, and to set forth in a schedule to
the bill itself, with respect to each category, the dates after which notice to
bargain may be given and collective agreements may be entered into and on
which the first agreements are to terminate.

We believe that these changes should be reassuring to both employee
organizations and the members of the Committee because they would have the
effect of removing all discretionary authority relating to the introduction of
collective bargaining from the Governor in Council, who has, understandably in
certain contexts, been identified with the position of the government as em-
ployer.

We believe also that the proposal to make the certification process available
almost immediately to organizations representing employees in all categories
should deal effectively with ont of the principal criticisms of this clause. Finally,
we believe that the proposal to insert a schedule of dates in the bill, while retain-
ing the means of achieving an orderly transition to the bargaining relationship,
should remove an element of uncertainty that has been a cause of concern to
organizations of employees.

At this point I would like to direct the attention of Committee members to
the visual presentation on the easel in the corner of this room. This chart sets
forth the dates, derived in a general way from the existing pay review cycle, that
we think should be considered for incorporation in the proposed schedule to the
bill. I have a further statement to make, Mr. Chairman, on a related matter that
is connected to clause 26, but it does not concern this portion of the problem.
Therefore, I would suggest that I pause at this point, ask Mr. Love to elaborate
on the details set out in this chart, and return to the further statement at a later
stage.

Mr. Love: Mr. Chairman, I think the best way of reading the chart is to
read from top to bottom the currently scheduled pay review dates for the
different categories, which derive from the cyclical pay review process that has
been in effect since 1960. These dates have been set forth in the first line.

It is proposed that, in the case of all categories, -eligibility for certification be
available within 60 days of the act coming into force.

Dr. Davipson: Not less than 60 days.

Mr. Love: That is right.

Mr, LEwis: No; not more than 60 days. It could be less.

Mr. Love: Not more than 60 days; that is right. The proposal would give to
the Public Service Staff Relations Board some discretion in assigning priorities
within that period, but it would be possible for all employee organizations

seeking certification, to come forward with their applications within a period not
greater than 60 days.
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Mr. CHATTERTON: What if they should not be ready to apply within the 60
days?

Mr. Love: This would present no problem because eligibility for certification
would then continue beyond the 60 days for all organizations. So that any
organization would come forward at any stage after the date specified by the
Public Service Staff Relations Board within that 60 day period, or at any date
thereafter.

Mr. LEwIs: So long as there is not a collective agreement before.

Mr. Love: That is right. I might just skip the next lines briefly and refer to
the eligibility to enter into collective agreement. This is set, in the case of the
operational category, at April 1, 1967; in the case of the scientific, professional,
and technical categories, at January 1, 1968; and in the case of the administrative
support and administrative and the foreign service categories, at April 1, 1968.
These dates are related to the scheduled pay review dates and are designed to
provide a reasonable period after those dates during which the parties could gain
access to the data produced by the Pay Research Bureau.

Mr. LEwis: What is meant by the words “eligibility to enter into collective

agreement”? Do you really mean the date on which a collective agreement can
first come into effect?

Mr. Love: That is right, it would be legally possible.

Mr. LEwis: They could enter into it two months earlier, presumably, but the
effective date would be the date you set out.

Mr. Love: No, these will be the first dates on which it would be legally
possible to enter into a collective agreement.

Mr. WALKER: When can they start, can they not start before that date?

Mr. Love: Oh, yes; line three, which I skipped, indicates that it would be
possible for notice to bargain to be given on behalf of any certified bargaining
agent as of the dates indicated.

Now, I would like to make one point here with respect to the dates relating
to the entry into a collective agreement. These dates would not necessarily be the
earliest dates on which provisions in the agreement, particularly those relating to
rates of pay, might take effect. Indeed, Mr. Benson has already indicated in a
letter to the major employee organizations, that the government would be
prepared to consider full retroactivity to the scheduled pay review dates, in so
far as certain provisions of the agreements relating to rates of pay were con-
cerned.

Although an organization could not legally enter into an agreement in the
operational category until April 1, 1967, it would be possible for provisions
relating to rates of pay to be written into those agreements with retroactivity
back to October 1, 1966. This is the assumption on which the schedule is in fact
based. The principal reason, however, for the dates relating to entry into a
collective agreement is to provide during this transitional period for the parties

to have a reasonable opportunity to gain access to the information of the Pay
Research Bureau.

Mr. LEwis: Have you read the bottom line, or have you reached it yet?
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Mr. Love: The last line indicates the proposed dates, on which the first
collective agreements would have to terminate.

Mr. LEwIs: Read in the dates.

Mr. Love: Oh, I am sorry. For the operational category the date is Sep-
tember 30, 1968; for the scientific, professional and technical categories, June 30,
1969; and for the administrative support and administrative and foreign service
categories, September 30, 1969. This proposed provision is designed to protect the
existing two year cycle during the first round of bargaining. The purpose of these
sections is to provide both the employee organizations and the employer with a
reasonable chance to adjust to the new relationship, without upsetting features
of the existing system of pay determination that have generally been regarded,
on both sides, as desirable.

Mr. LEwis: In other words, the collective agreements would all terminate
two years after the date in the first line.

Mr. Love: That is right.

Dr. Davipson: I would like to add that the next round is an open question
as to the length of agreement. This would be bargainable.

Mr. LEwis: The words “notice to bargain” has one date opposite it; is that
wise? What it means to me is that I must give notice on February 1, 1967.

Mr. Love: Well, these are the earliest dates, in the proposed schedule, on
which notice to bargain could be given.

Mr. LEwis: I see. I think it is going to be attached to bill that perhaps the
words “notice to bargain” ought to be changed.

Mr. Love: I am sorry. The problem with a visual presentation is that
the people who draft them like to have something simple so that they can be
easily read. T do not think that it should be assumed that these words reflect in
any really accurate way the wording of the proposed change or the wording of
the proposed schedule.

Dr. DavipsoN: Mr. Lewis, you can be assured that it will not be nearly this
clear.

Mr. WALKER: I am delighted to know that Mr. Lewis cannot see the board;
last time I could not spell correctly.

Mr. CHATTERTON: Is this to be included in the bill?

Mr. Love: It is proposed that they be included in the schedules of the bill.
There has been a good deal of employee dissatisfaction expressed because in the
bill, as it now stands, the specification of these dates would be left in the hands of
the Governor in Council. Although this schedule expresses the intent from the
beginning, it is hoped that it will have the effect of clearing up a great deal of the
uncertainty that has been a cause of concern.

Mr. CHATTERTON: Is the “eligibility for certification” meant to be that of
the bargaining agent?

Mr. Love: That is right, sir.

Mr. CHATTERTON: And how about the certification of the bargaining units?

Mr. Love: The same thing, sir. These are the earliest dates on which an
employee organization could come forward to the board with an application for
certification as bargaining agent in respect of a particular bargaining unit.

i S ey
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Mr. CHATTERTON: There is no way in which the bargaining unit can be
changed then, at this stage; the certification of the unit that is the bargaining
unit. Each category is a bargaining unit.

Mr. Love: That is right.

Mr. CHATTERTON: And that is not negotiable?

Mr. Love: That is right, sir, during the initial certification period; although
some of the remarks that Dr. Davidson has still to make, with respect to clause
26, would have some effect on this.

Mr. LEwis: Well, it is not each category anyway that will be a bargaining
unit; you can have a group within a category.

Mr. Love: It is an occupational group, yes, within a category.

Mr. CHATTERTON: That will be explained in a moment, the possible variation
of the bargaining units or groups.

Mr. Love: That is right.

The JoINT CHAIRMAN (Mr7. Richard): Is it the wish of the Committee to keep
going or to adjourn until this afternoon?

Mr. LEwis: Adjourn.

The JOINT CHAIRMAN (M7. Richard): Adjourn until after the orders of the
day?

Mr. KNOowWLES: Mr. Chairman I notice that you have planned three sessions
for today. May I throw out the suggestion that it is almost certain there will be
a recorded vote in the House of Commons at 8.15 this evening.

The JoINT CHAIRMAN (Mr. Richard): I had that in mind and I would say
that if there is a vote—

Mr. WALKER: Mr. Chairman, a notice went out that we would continue at
four o’clock rather than after orders of the day. Those members who are not
here, if we happen to get here early, will not know they are to come early. Why
not set it for four o’clock—providing the orders of the day are over.

The JoiNT CHAIRMAN (M7. Richard): Four o’clock, agreed?

Some hon. Members: Agreed.

AFTERNOON SITTING

The JoiNT CHAIRMAN (Mr. Richard): Order.

Dr. DavipsoN: Mr. Chairman, you will recall that this morning I indicated I
would have a supplementary statement to make with respect to a related matter
on clause 26 of the bill. This has to do, actually, with a point that was raised in
the letter from the Association of Postal Officers this morning, namely, the
problem that arises when a group of supervisory employees at a low level in the
administrative hierarchy is contained within the same proposed bargaining unit
as the employees whom they supervise, and when the employees supervised are
in a substantial majority, and there are mutually good reasons why they do not
wish to be associated, one with the other, in comprising a bargaining unit. My
statement that follows has to do with this situation.

There is one other matter to which I would like to refer, having to do with
the provisions of clause 26. As the members of the committee know, the bill in its
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present form provides that during the initial certification period, within the
limits which I outlined this morning, the Public Service Staff Relations Board
would be required to determine bargaining units for the so-called central
administration, that is, the employees who come within the jurisdiction of the
Treasury Board, on the basis of the structure of occupational categories and
groups. Indeed, the board would be required to establish, for each occupational
group, not more than one bargaining unit. It is that last point that I want to
touch upon. It is now clear that in certain occupational groups there may well be
great reluctance on the part of employees at the lower levels, to be included in
the same bargaining unit with employees in higher levels who supervise their
work. There may be a similar reluctance on the part of some employees in the
higher grades to be coupled with employees in the lower grades. An immediate
and pressing example of the situation now exists in the Post Office Department.
Under the proposed occupational grouping, some 2,000 postal officers would be
included in the same occupational group with more than 20,000 postal clerks and
letter-carriers. The two postal unions have already established constitutional
barriers against the membership of postal officers in their unions. The effect of
this has been to expel some 2,000 supervisory employees in the Post Office
Department from these unions.

The postal officers, for their part, have responded by establishing their own
organization, and as the letter of this morning indicates, are seeking bargaining
rights as a separate group. This example, together with at least the possibility of
similar situations arising in a limited number of other occupational groups has
led us to the conclusion that the Public Service Staff Relations Board should be
given greater flexibility than that which is now provided by clause 26 in the
determination of bargaining units during the initial certification period.

It is therefore proposed for the consideration of the committee, that clause
26 should contain a provision which would authorize the Public Service Staff
Relations Board to determine a bargaining unit comprised and consisting of one
of the three following: Either all of the employees in a given occupational group,
or all the employees in an occupational group other than those whose duties
include the supervision of employees. Or, all employees in an occupational group
whose duties include the supervision of employees in the group. In other words,
an occupational group can either be recognized as a complete bargaining unit,
including both supervisory and non-supervisory personnel to the extent that
that seems to be acceptable, or, if there is such a difference in the point of view
and attitude of the supervisory and the non-supervisory personnel within the
occupational group as to make it desirable to do so, either or both of the two
separate components could be recognized as a separate bargaining unit.

In concluding these opening remarks directed at clause 26, I should add that
if the suggested changes that we have put forward this morning and this
afternoon should prove to be acceptable, there will be certain consequential
amendments necessary. These consequential amendments include the definitions
in clause 2 of the bill that we have deferred for later consideration, namely, the
definition of initial certification, the definition of occupational category, and the
definition of occupational groups.

Mr. LEwIs: These are two questions that I would like to ask. I notice that
you were limiting your suggested changes to the initial certification period.
Why?
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Dr. DavipsoN: Because, thereafter Mr. Lewis, the board is free to certify
bargaining units without regard to the initial occupational groups, if it considers
it desirable to do so. It has complete freedom to group and re-group bargaining
units provided it does not move across the lines of the occupational category, and
therefore this proviso is required only in this initial certification period.

Mr. LEwis: I understand your suggestion is that the only split the law would
permit would be between non-supervisory and supervisory, no other.

Dr. DavipsoN: That is what is proposed by this amendment.

Mr. BeLL (Carleton): Mr. Chairman, I think the new proposals that Dr.
Davidson has advanced are a very considerable and significant improvement
upon clause 26. I think I—apart from saying that—would like to reserve com-
ment until we see the actual draftsmanship of the new clause. I venture to
suggest that perhaps, having had the statement—and Dr. Davidson has been
kind enough to give us copies of what he said this morning—that perhaps we
should proceed to other clauses, and take the opportunity of analyzing this in
detail when we get the actual draft amendment in front of us.

Mr. LEwis: Is that not available now?

Dr. Davipson: I am afraid we have not got a draft amendment. We would
have a working proposal later this afternoon, Mr. Lewis, but this would not be in
a form that has been examined by the Justice Department or put in final shape
by them.

Mr. LEwis: When could we have that?
Dr. Davipson: Within a half hour.

The JoINT CHAIRMAN (Mr. Richard): Would it be desirable that committee
members should have a copy of this work document before the next meeting?

Dr. DAviDsoN: I beg your pardon, I correct myself, Mr. Chairman. I find that
we have copies here which I think would be at least sufficient for the purposes of
the Committee if you wish to take a preliminary look at them. But this is, I
would add, the working draft which we have prepared for our own guidance as
staff members and we have not yet put this through the Department of Justice.

Mr. WALKER: Mr. Chairman, it is a little difficult to envisage the scope of
what Dr. Davidson has been talking about. Does that at all get into this ques-
tion raised by the customs and excise component in connection with depart-
mental bargaining under delegated authority?

Dr. DavipsoN: I have not seen the reference, which Mr. Walker makes, to
the customs and excise component.

Mr. WALKER: The Clerk just laid before me, and I suppose other members
of the Committee, a copy of a letter from the association of postal officials as
well as a submission from the Civil Service Federation of Canada dealing with a
resolution recently passed at a customs and excise meeting.

Mr. LEwis: That is a resolution passed by the alliance at its founding
convention on the submission—

Mr. WALKER: Yes, it was submitted to the alliance.

Mr. LEwis: It is now policy of the alliance.
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Mr. WALKER: I am just wondering if the problem that arises from it is
subject matter of clause 26.

Dr. DavipsoN: I have not seen, Mr. Chairman, what was in this piece of
paper.

The JoINT CHAIRMAN (M. Richard): Since reference has been made to this
document I suppose it should be—

Mr. BELL (Carleton): Have it printed as an appendix.

Dr. DavipsoN: My impression, I must say, is that the proposal that we have
made would not cover this situation.

Mr. WALKER: After consideration has been given to this resolution, is clause
26 the place for it to be considered?

Mr. LEwis: Paragraph (c) of the letter is. Paragraph (¢) of the resolution
affects clause 26.

Mr. Roppick: Mr. Chairman, if I could make an observation, I think that the
issue that is raised in this letter, which I have seen, appears to me to relate to the
exclusive responsibility of a bargaining agent. That is a rather complex concept
which I do not think is rooted in any one section of the bill, but it is rooted
rather precisely in one or two which are not 26 but are later on—I do not
recollect the specific clause—but that relating to an effective certification.

The JoINT CHAIRMAN (Mr. Richard): Is it the wish of the Committee to have
this working paper so we may acquaint ourselves with the material and at the
next meeting when we have a draft of the proposed section it may be easier for
the members to discuss it.

Mr. BELL (Carleton): I am quite happy to welcome and receive it but I
think it is the first time I ever had in Committee working papers. I hope it will
not be considered a precedent because I expect to be sitting on the other side
of the table some time soon.

Mr. WALKER: Do not let that bother you.

Dr. DaviDSON: Mr. Chairman, I would certainly prefer to circulate a draft
amendment that was in reasonably final form and approved by the Department
of Justice officials before we turn our attention to the detailed text of the word-
ing; otherwise we might be wasting the Committee’s time in discussing wording
that the Department of Justice would rule out anyway.

The JoINT CHAIRMAN (Mr. Richard): Shall we proceed then with—Mr.
Emard, did you have a question on clause 26?

Mr. EMARD: Well, I had some general observations relating to clause 26.

(Translation)

I would like to say, first of all, that I share the opinion expressed by
Mr. Bell as to the amendments which have been suggested by Dr. Davidson,
but before considering clause 26, I have noted a few restrictions in going
through the Bill, restrictions which I consider to be most important, and
which will limit the scope of collective bargaining. I think that the Government,
directly or indirectly, will allow its employees to bargain with it, but under the
following conditions. These are the ones which I noted and which I think we
should take into consideration.
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First of all, on the date that it will determine. The Government, directly or
indirectly, will determine the date. Secondly, the employees will be divided into
six categories. Thirdly, the categories will then be divided into 73 groups.
Fourthly, the same trade union will have to represent all the employees of this
group throughout Canada. Fifthly, in order to be certified, the organization will
have to represent the majority of the members and inform the Board in advance
whether it chooses arbitration or strike.

6. The employer reserves for himself, the exclusive right to:

(a) Group and classify the positions;

(b) Designate the employees who are excluded;

(¢) Appoint all members of the Public Service Staff Relations Board;

(d) Appoint the Chairman of the arbitration tribunal, the other members
being appointed by the Board;

(e) Appointment of a conciliator, each party then appointing a representa-
tive;

(f) Appoint the head arbitrator, and each party then, of course, appointing
representatives.

In addition, the arbitration tribunal cannot decide on the following subjects:
appointment, advancement, appreciation, transfers, lay-offs, dismissal, and all
other conditions which have not been negotiated. And here, I want to call your
attention to this. We will have the opportunity of discussing this later on: “and
all other conditions which have not been negotiated”, which means to say, that
what is not included in collective bargaining, automatically then, exclusively
belongs to the Government. Now, when the employees have fulfilled all these
conditions, then they can start to bargain. Some of these restrictions are neces-
sary, but I believe that it would be well to remind ourselves of this when we are
speaking of the rights of employees.

The JOINT CHAIRMAN (M. Richard): These are your comments, Mr. Emard?
Mr. EMARD: Yes.

(English)

The JoiINT CHAIRMAN (Mr. Richard): Are there any other comments of a
general nature at this time?

Mr. LEwis: Some of the points raised by Mr. Emard will undoubtedly come
up under other clauses. This is the only reeason I have not raised some of the
points he mentioned.

Dr. Davipson: I do not want to enter into a long, detailed discussion with
Mr. Emard, but I would, with respect, suggest that there is a substantial
difference between those prerogatives that under the bill are left in the hands of
the Governor in Council and those that are left in the hands of the Public Service
Staff Relations Board. Unless one assumes that the Public Service Staff Rela-
tions Board is simply the tool of the government, it does seem to me it is an
important distinction to keep in mind. There is a difference between the
things that the Public Service Staff Relations Board has the authority to deal
with and the things which, because there is really no other authority to deal with
them, are left under this bill with the Governor in Council.
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(Translation)

Mr. EmaRD: I am in complete agreement, Dr. Davidson, but what I did want
to point out is that it is not in the hands of the employees, so indirectly then it is
on the other side. But I agree with what you say.

(English)

The JoINT CHAIRMAN (M. Richard): Shall Clause 26 stand.
Clause 26 stands.

On clause 27—Application by employee organization

Mr. LEwis: If we are going to consider this new resolution of the alliance,
would it not be advisable to have it explained because even though the letter
over Mr. Edwards’ signature draws attention only to what is (b) in that resolu-
tion; the resolution contains more than that. In other words, the letter draws
attention to the concern with regard to the departmental bargaining but the
resolution itself goes further. I am not so concerned with (a) which is a
submission already made to the Committee in previous submissions, but I would
like to understand what they mean by (c) in practical, concrete terms, as well as
(b), unless the officers know what is involved.

Mr. Love: Mr. Chairman, I cannot speak for the alliance, so I am not sure
exactly what was in their minds when they drafted this particular resolution, but
I do know that at the preparatory committee stage of the development of this
package, if I may call it that, there was a good deal of talk about the possibility
of two levels of bargaining with two levels of certification; one involving a
certification which would carry with it the right to bargain with the govern-
ment of Canada as employer and the other a level of certification which would
carry with it the right to bargain with departmental authorities. The only thing I
can say on that is that, after a great deal of consideration, it was rejected by the
preparatory committee, because the more we looked at it the more we could see
all kinds of very difficult jurisdictional problems. It raised the prospect, for
example, of an organization that might be certified at the government level and
be granted exclusive bargaining rights in respect of employees in a particular
occupational unit and, then, at the second level of certification another organiza-
tion might be certified to represent employees in the same occupational group in
a particular department. The prospect of having two organizations, each pur-
porting to speak for the same group of employees at the departmental level,
represented a problem which we did not think could be overcome.

The JoINT CHAIRMAN (Mr. Richard): Excuse me. We have with us Mr.
Edwards, and if the members of the Committee would rather have him explain
the position which the customs and excise component submitted as a resolution
to the Public Service Alliance meeting; maybe he could tell us what is meant. Is
it agreed?

Mr. CLAUDE EDWARDS (President, Public Service Alliance of Canada): This
is in regard to the resolution I take it, Mr. Chairman?

(b) Bargaining at the departmental level on any subject on which the
final authority is delegated to a department or departments;

(c) The granting of certification for purposes of departmental bargaining
to the organization having a majority of 50 per cent plus 1 of the
employees of a department.
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The position, of course, of the federation and the Public Service Alliance is
organized on the basis of departmental structures and there may well be certain
items that can be bargained at the departmental level. With delegation of great
deal of authority to deputy heads of departments there should be provision made
for a structured organization within a department to have some part in the
determination of conditions that can be the responsibility, and the sole responsi-
bility, of the deputy head of the department. This is, of course, what the customs
and excise component of the Public Service Alliance is putting forward. This is a
position which has been put forward in the past by the Civil Service Federation
and was contained in our brief in regard to departmental organizations having
the right to determine or to be part of the determining process on a bargaining
relationship at the departmental level in matters which can be determined at the
departmental level.

Mr. LEwIs: Suppose you have a group and the Public Service Alliance is
recognized as the bargaining agent for the group, and the group goes across
departments: does this mean that if members of that group in a given depart-
ment, or 50 per cent plus one of them, want a separate bargaining unit that they
should be able to obtain it?

Mr. EpwaRrps: No, that was not the idea of a separate bargaining unit. It is
more the idea of being able to bargain on matters that are within the prerogative
of the deputy head. It is very similar to what you would find in industrial
bargaining where you might have an agreement which is throughout the whole
industry-wide but you might have plant rules negotiated at the plant level.

Mr. LEwis: That was what was in my mind. Mr. Chairman, if I may, are you
not confusing two things? You say (c) asks for the kind of change that would
enable the staff relations board to grant certification to some organization
representing the department only.

Mr. EpwArDs: But only for the purposes in regard to things that could be
handled at the departmental level. Let us say that the starting hours of work
might be different in one department or another. You might have a—

Mr. LEwis: I appreciate that. But, if I may say so with respect, you have two
things and that is why I wanted someone to explain the thing to me. As I read it
I noted two things mixed up. You have your bargaining unit which might consist
of a group across the country and you have the Public Service Alliance which, let
us assume, is the bargaining agent. Now, surely it is up to you to compose your
bargaining committee in such a way that all the departments are represented at
the bargaining table. It is up to you, then, as the bargaining agent to present to
the employer requests stemming from the membership in a given department
and they could easily be included in the one collective bargaining agreement. 1
do not see why—and I am not putting this in an argumentative sense—I just do
not understand why it was thought necessary that there should be separate
certification covering presumably only an area of the bargaining. In other words,
if you bargain for the entire unit across Canada, Public Service Alliance bargains
for all matters except hours in the customs and excise component, and then
somebody else is certified for the purpose of bargaining as to hours in that
department. That I do not understand.

Mr. EpwaRrps: I think this was the attempt behind the resolution. I am not
denying that there may not be confusing relationships resulting from this. But
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certainly what they were concerned with was that there were certain matters
that could be bargained at a departmental level, such as the starting hours of
work and finishing hours of work within a period of time. It is quite possible that
you will have a number of bargaining units represented nation-wide with
representations within departments but the departmental organizations felt that
the majority representation in a department, for instance, should determine
what the hours of work should be for the majority of people in the department.

Mr. WALKER: May I ask Mr. Edwards a question? Do these proposals reflect
possibly a lack of confidence that the larger bargaining units really are aware of
and would have enough knowledge of the fact at that departmental level to
bargain in the interest of this—

Mr. EpwARDS: This might well be the concern that lies behind this.

Mr. LEwis: Mr. Edwards, surely that is the organization’s job. I hope you
will forgive me for giving an example which has occurred to me. Let us take the
Ontario Hydro employees’ union. You have in it a fairly large unit, there are
about 10,000 or more. You have the installers, the repairers, the maintainers and
then you have the groups of people in the office from very skilled draftsmen to
unskilled office boys. The way that organization does its work is that each
classification, which would be equivalent to a department, has a committee which
forms part of the over-all bargaining committee. Then, when you get to issues
which concern the installers, the committee representing the installers will do
the talking and will know what they are talking about. In the case of the
draftsmen, the people representing the draftsmen will do the talking. That is an
internal arrangement to make sure that your bargaining committee in any
bargaining unit fully represents the various interests in that unit. That does
not require separate certification for some organization.

Mr. EpwARDS: I might say that we are structuring the alliance in exactly
that way.

(Translation)

Mr. EMARD: I am in complete agreement with what Mr. Lewis has just said.
I think that it is a problem for the Alliance and I do not know if I can take the
liberty of suggesting something. I feel however that the Alliance could perhaps
easily get around this situation if, in their structure, there were various locals for
various different types of work and different positions. There is nothing to
prevent the Alliance with one classification, dividing itself into various locals,
and these various locals would then be able to bargain under the same certifica-
tion with the different departments for special working conditions.

(English)

Mr. EpwARDps: I do not deny there may well be other means of meeting the
problem arising in this particular letter, but I think this is the concern of an
organization that has been working in a relationship within a department for a
long number of years, where they have been used to trying to establish at least
the work rules for the people in the department in direct consultation with their
deputy minister. They were concerned with being able to meet the requirements
of a bargaining system in some similar fashion, of being able to handle not the
problems of service-wide importance which they realize have to be bargained on
a service-wide basis, but, they were concerned with meeting the problems within
a department which would normally be within the prerogative of the depart-
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mental head in some system of bargaining in reference to what could be
bargained at a departmental level.

(Translation)

Mr. EMmaRrDp: In the system of collective bargaining of which you speak, you
cannot have two different certifications for the same group. I hope your em-
ployees agree?

(English)

Mr. EpwaARrpS: I think that many of our people do agree with this. There are
some others, of course, who do not. It is a position of part of our organization with
particular concern for departmental relationship. They do fully understand the
position on the national issues but do not agree with the position on the issues
that can be dealt with at the local level.

Mr. WALKER: I have one other question, if I may. Does this problem confine
itself to the very narrow field of delegated authority?

Mr. EpwaRps: That is right.
Mr. WALKER: The whole thing.

The JOINT CHAIRMAN (Mr. Richard): I think Mr. Edwards has explained
the reason for his letter and the resolution. We will take that into considera-
tion. Shall we proceed now to the next group, clauses 27 to 48. Order.

On clause 27—Application by employee organization

Mr. BELL (Carleton): Are there any general statements that Mr. Davidson
is going to make?

Dr. DavipsoN: The provisions relating to the certification of bargaining
agents which are the subject matter of clauses 27 to 48 are, with one or two
important exceptions, similar to those found in many labour relations statutes.
Before conferring certification, the board is required in each case to determine
the appropriate unit and to satisfy itself that the application for certification has
majority support among the employees in that unit. If these requirements are
met, and if the organization has specified the dispute settlement process—I am
referring to the bill as it now stands, but we have something to say on this a
little later—the board is obliged to certify the employee as a bargaining agent.

There is one additional requirement that must be met in the case of a
council of employee organizations. The board must be satisfied, in the words of
the bill, that appropriate legal and administrative arrangements have been made
between the organizations forming the council to allow it to discharge its
responsibilities as a bargaining agent. A requirement similar to this, I am
informed, has recently been added to the Ontario act, and while there may have
been some criticism before the Committee on the part of a number of staff
associations with respect to the wording as contained in our bill, I think the
purpose we have in mind may be reflected adequately if we also take a look at
the wording contained in the Ontario legislation.

The Public Service Staff Relations Board in discharging its certification
responsibilities will have full freedom to determine bargaining units on the
expiration of the initial certification period, subject only to a requirement that
bargaining units must not cross category lines. This was the point I referred to in
my earlier exchange with Mr. Lewis.

During the initial certification period, however, except for the separate
employers, the capacity of the board to determine units will be restricted, in so
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far as the wording of the bill is concerned, to employees comprised within
occupational groups. As the bill now reads, an employee organization is required
to specify the dispute settlement before certificate can be conferred. The bar-
gaining unit would be bound by the process selected for a three-year period. The
bargaining agents would be permitted to apply to the board to change the proc-
ess and as the present bill now stands, provided the board is satisfied that the
proposed change has majority support, the board is required to record that
change.

There are a number of alternative proposals that have been made and that
we would be prepared to put to the Committee for consideration in connection
with those provisions.

Finally, these sections provide the board with authority to revoke the
certification of bargaining rights in certain specified circumstances. These relate
to situations where upon application the board satisfies itself that the bargaining
agent no longer represents a majority of employees in the bargaining unit. Other
situations where certification may be revoked relate to such things as fraud,
abandonment of bargaining rights, and so on.

This, Mr. Chairman, I think, gives a summary of the provisions as they now
appear in the printed bill before the Committee. As I have already indicated,
there are one or two points at which, having given consideration to the views as
expressed before the Committee, the staff will have some suggestions to make
which we hope will be regarded as improvements. These will be made as we
come to the relevant clauses of the bill itself.

Mr. KNowLEs: Clause 36 is one of the clauses that you may have some
changes to make in. What other sections are there?

Dr. Davipson: There will be a change proposed in clause 35, having to do
with subparagraph (d) on the top of page 18. There will be changes suggested in
clauses 37 and 38, having to do with the period of time for which the choice of
one or other bargaining procedure must be frozen and when it can be changed. I
am looking also for the clause, which in its present form requires the option of
arbitration or conciliation board to be selected before certification.

Mr. KNOWLES: That is clause 36.

Dr. DavipsoN: We have a change to suggest there which in brief providgs
that the option is to be taken after certification but within 30 days after certi-
fication and before notice to bargain can commence.

Mr. LEWIS: I am going to get that, too, without a battle.

Dr. Davipson: I am merely putting the information before the Committee so
that it will at least know what the changes are that we have suggested.

Mr. KNOWLES: You told us about a working paper that you might work over
some more tonight.

Dr. Davipson: Not in connection with this block of sections, Mr. Knowles.

(Translation)

Mr. EMARD: If I understood correctly, Dr. Davidson, what you are proposing
is that the organization which represents the membership would not have to
make its option before certification, whether they want the strike option or the
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arbitration option, but they would have 30 days in which to do so after being
certified, that is it?

Dr. DavIDSON: Yes.

Mr. Emarp: I think this is much better yet.

Mr. LEwis: Before negotiations?

Mr. EMARD: Surely, why not?

The JoINT CHAIRMAN (Mr. Richard): Gentlemen, shall we proceed by
clause. We have not come to that great difficulty yet.

Mr. McCLEAVE: Why not “constitute” instead of ‘“constitutes” in the third
line? That, if I may use the expression, is hellishly bad English.

Dr. DavipsoN: Could we refer this to the—

Mr. BELL (Carleton): Awkward draftsmenship.

Dr. DAviDSON: —legal draftsmen.

Mr. BELL (Carleton): It is hard to read that “it considers constitutes”.

Mr. LEwis: You could say that it considers—

Mr. WALKER: You do not want to get mixed up.

Mr. LEwis:—as a unit of employees appropriate for collective bargaining, or
an appropriate unit of employees for collective bargaining.

Mr. KNOWLES: Strike the word out altogether. That it considers a unit.

Dr. Davipson: I will be glad to report to the draftsmen, Mr. Chairman, that
the word should be considered.

The JoINT CHAIRMAN (M. Richard): Clause 27 stands for further drafts-
menship.

Clause 27 stands.

(Translation)

Mr. LACHANCE: I am sorry, Mr. Chairman, if I arrived late. Could I ask Dr.
Davidson if it is the Department’s intention to suggest an amendment to consider
the natural bargaining units?

(English)

Dr. DavipsoN: We have in this morning’s discussion, Mr. Lachance, proposed
some very substantial changes to clause 26, a complete rewriting of clause 26,
and among other things we have proposed that while the concept of the occupa-
tional group as the basis for the establishment of bargaining units through the
initial certification period should be maintained, the authority should be taken
out of the hands of the Governor in Council to specify and define these occupa-
tional groups and transferred to the Public Service Commission and to the Public
Service Staff Relations Board. The Public Service Staff Relations Board should
have the discretion to divide an occupational group on the basis of supervisory
and non-supervisory employees, but that that is as far as it should have the
authority to go in departing from the concept of the occupational group as the
bargaining unit during the initial certification period.

(Translation)
The JOINT CHAIRMAN (Mr. Richard): Yes, Mr. Lachance.

Mr. LACHANCE: You probably noted certain statements which were made in

the press and so on relative to natural bargaining units. Do the explanations that
25200—4
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you have just given come within the framework of what we could now com-
monly call a natural bargaining unit, or does it not at all in relation with this
other matter?

Dr. DavipsoN: There has been a variety of proposals advanced, Mr. Chair-
man, as to the degree of discretion that should be given to the public service staff
relations board with respect to the establishment of bargaining units. We had the
proposal referred to in the letter, for departmental bargaining units. We have
had a proposal that was advanced with respect to regionally or locally based
bargaining units and, the proposal that was also advanced with respect to the
division of bargaining units on the basis of supervisory or non-supervisory
responsibilities. I can only say at this stage that the only one of these that we
have felt we could recommend to the Committee was the one that involved the
authority being given to the Public Service Staff Relations Board to divide an
occupational group into supervisory and non-supervisory for purposes of estab-
lishing the bargaining units. The most obvious and simple answer to this is the
calendar of dates that appears on the easel in the corner of the room. It is now
the 22nd of November; notice to bargain has to be given by the applicants for
bargaining rights in the operational category by the 1st day of February, 1967,
and it is for this reason that we feel there has to be a very large element of
authority left in the hands of the board to predetermine the bargaining units on
the basis of these occupational groups in this initial certification period.

The JoINT CHAIRMAN (Mr. Richard): Mr. Lachance, we had this discussion
this morning.

(Translation)

Mr. LACHANCE: Mr. Chairman, I would like to know whether this enters
into conflict with which we generally call a natural bargaining group or unit?

Mr. Emarp: I have certain arguments to present in this regard but I am
waiting for Section 37. It is contained in Section 37 if I remember correctly.

Mr. LAcHANCE: I understand of course that you did speak about it this
morning, but we are speaking of amendments that have been brought in by the
Department.

The JoINT CHAIRMAN (M7, Richard): We are on Clause 27, Mr. Lachance.
We will be coming to clause 34 a little later on.

Mr. LEwis: The answer to Mr. Lachance is that the amendment of which Dr.
Davidson spoke does not touch the point he now raises.

Mr. LAacHANCE: That is what I want to know. I want to know if these
amendments are in relation to so-called natural—

Mr. LEwIs: You mean all the relatives in one bargaining unit?

Mr. LACHANCE: Yes, that is exactly what I want to know. I would like to
know if these amendments are in relation to what some people call unité
naturelle de négotiation. I would like to know if there will be some amendments
in connection with that.

Mr. LEwis: This is confusing it with the term natural justice.

Mr. LACHANCE: It may be confusing but I would like to know if there would
be any.

Y
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Dr. DavipsoN: I am sufficiently unfamiliar with the expression unité natu-
relle that I can say to Mr. Lachance that there will be no amendments that I am
aware of.

Mr. LAcHANCE: That is what I wanted to know.

Mr. WALKER: Mr. Chairman, on clause 27, would this have to go back to the
drafter if you simply said “an employee organization seeking to be certified as a
bargaining unit for a group of employees that it deems to constitute a unit of
employees”. Surely that is simple enough. Would that have to go back.

Dr. Davipson: That in its opinion.

Mr. WALKER: That in its opinion, that is all. Is it not simple enough that we
can amend it.

Mr. LEwis: I do not care about the wording, Mr. Chairman. I suppose if any
words are changed we ought to see them. Personally, I think the law officers
ought to change them.

Mr. BELL (Carleton): That it considers forms.

The JoiNT CHAIRMAN (Mr. Richard): Clause 27 stands.

On clause 28—Application by council of organizations.

Dr. DavipsoN: This has to do with the council of employee organizations.

The JOINT CHAIRMAN (Mr7. Richard): Shall the clause carry?

Mr. LEwis: Just a moment, I can understand (a) although, with great
respect, I think it is unnecessary; it is tautologous. Presumably you do not certify
anybody who does not meet the requirements for certification. I do not see that
these words are necessary but I have no objection to them. I do object to the
very broad wording of (d). I have not seen the amendment to the Ontario labour
relations act Dr. Davidson referred to.

Dr. DavipsoN: Could I, gentlemen, read the relevant section of the Ontario
legislation because I think, at least, it helps to clarify what is in our minds.

Mr. LEwis: I think I can guess what you have in mind.

Dr. DavipsoN: It says:

Before the board certifies such a council—

Referring to a council of employee organization.
—as a bargaining agent for the employees of an employer in a bargaining
unit the board shall satisfy itself that each of the trade unions that is a
constituent union of the council has vested appropriate authority in the
council to enable it to discharge the responsibilities of a bargaining agent.

Mr. LEwis: I buy that. I had not seen it, but may I point out that what you
have is not limited to that point. You talk about appropriate legal and adminis-
trative arrangements. Administrative arrangements go beyond vesting authority.
You give the board the authority to decide whether a particular structure of the
bargaining unit which the council sets up is the kind of administrative arrange-
ment that it is satisfied is adequate. I do not think that is the board’s business.
I think it is the union’s business. I think if you have the simple proposition
which you have just read from the Ontario act that makes very good sense.
What you want to be sure of is that somebody purporting to represent a number

of unions, in fact represents them.
252004}
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Dr. DAvIDSON: A bit more than that if I may say so, Mr. Lewis; you also
want to be satisfied that the council of employee organizations does have the
same capacity to carry out the obligations that it enters into as the bargaining
agent as the separate unions themselves would have if they were recognized as
the bargaining unit directly.

Mr. LEwis: This is exactly why I am trying to point out to you my reason
for feeling uneasy about this provision, because I can visualize unions forming a
council for the purpose of bargaining and then providing in the collective agree-
ment that the servicing of that portion of the agreement that affects the em-
ployees of one of the components of the council be left to that component. To
give you an example, suppose you had the Queen’s Printer, you had pressmen,
typographers, lithographers and bookbinders, I think, These four unions form a
council—I am just using this as an example—for the purpose of bargaining, so
that they bargain as a group. There is no reason why that council should by
law be required to be the servicing agent of that agreement. If they decide that
each one of the four unions will service its members in the various stages and
that is written into the agreement, why not?

Mr. BELL (Carleton): That is just what this section purports to do.
Mr. LEwis: No, it does not. It takes away from them that kind of right.

Mr. BELL (Carleton): No, I think it says that appropriate legal and adminis-
trative arrangements have been made between the organizations for the carrying
out of the obligations. It does not say by whom the obligations are to be carried
out. They may very well be carried out by the component employee organiza-
tions.

Mr. LEwis: I can see that but that may easily change after certification. This
is just one of the rigidities in the legislation that I urge you do not require. The
council may agree on one form of collaboration during the life of an agreement.
At the time of certification they may find, as a result of experience, that another
form is better. What do they do? Do they apply anew for certification? Why this
rigidity? I think if you have the simple provision that the Ontario act has, simply
saying that the board has to be satisfied that the individual unions have vested
authority in the council to bargain on their behalf, surely, that is all we, as
legislators, are concerned with, that the council has the authority to bargain on
behalf of and speak for these unions at the bargaining table. What they do
afterwards with regard to administrative arrangements for servicing the agree-
ment, for dealing with grievances, for a host of matters that arise under an
agreement, why not leave that to them?

Dr. DAvIiDpSON: Mr. Chairman, it does seem to me that in the negotiation of a
collective agreement both the employer and the bargaining agent for the em-
ployee are taking on responsibilities which it is expected they will be not only
obliged to discharge but in a position to discharge. If the employer is dealing
with a bargaining agent that represents directly the employees, it is assumed
that when the bargaining agent representing the employee organization enters
into an agreement that he will take the responsibility and that he has the
authority to ensure that the membership of his organization abides by the terms
of the agreement that he has negotiated. Therefore, there is a direct line of
responsibility that can be established between the representative of the bargain-
ing unit at the bargaining table and the membership of the union itself.
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When two employee organizations unite for reasons of convenience or for
other reasons and say, we will form a council for the purpose of having one
representative sit for both of our respective groups at the bargaining table, it
does seem to me that it is important not only that the representative sitting at
the bargaining table should be able to show that he has the credentials to
negotiate at the table with respect to both groups of employees, but it is surely
also expected that he should be able to establish that he, or the council he
represents, has the same degree of authority in his hands to bind the employee
organizations on whose behalf he speaks as the officers of those two employee
organizations would themselves have if they were there.

Mr. LEwIs: This is what we ought not to demand. I am not going to keep on
arguing this, but this is precisely what you ought not to demand, with great
respect, and what you do not need. If you have evidence that the individual
unions have authorized and have vested in the council the authority to negotiate
on their behalf, then you arrive at a collective agreement. Somewhere in this
proposed bill you have a clause—I cannot remember which one, if you do not I
fully agree you should have—which says the collective agreement is binding on
the employer and the organization and the employees. Is there not such a clause?
Yes. Then once the collective agreement is arrived at each member of the council
and each employee who is a member of one of the unions of the council is bound
by the collective agreement.

Now, the administrative arrangements which they may make for the pur-
pose of servicing the agreement is, with great respect, not our business. It is
much beter—I do not want to use the trite term about being more democratic
because I am not using it in any abstract sense—in realistic terms to leave it to
them to make those arrangements.

Dr. DavipsoN: Could I just perhaps bring forward, so we will know what is
in this bill at this point, Mr. Chairman, the reference to clause 58 which says:
A collective agreement, is, subject to and for the purposes of this Act,
binding on the employer and the bargaining agent—
Which would be the council in this case.

Mr. LEwis: Yes.
Dr. DAVIDSON:

—that is a party thereto and on the employees in the bargaining unit in
respect of which the bargaining agent has been certified. ..

Mr. LEwis: I thought there was such a clause.

Dr. DAvipsoN: What this does not say is that it is binding on the two
employee organizations that join together for purposes of forming the council of
employee organizations.

Mr. LEwis: I have no hesitation in agreeing—I am speaking just for
myself—that you change 58 to say that the collective bargaining agreement is
binding on the bargaining agent and in the case of a council it is binding on each
member of the council. I am not wording it now. I think that is what it should
flo; otherwise there is no sense in having collective agreement. What I object to
is that some government body is going to have the say as to which kind of
administrative arrangements those people make among themselves for servicing
the agreement. I do not think that is our business.
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Dr. DavipsoN: Mr. Chairman, I think we are getting close to the core of the
problem here, and I would certainly be prepared to say that we would consider a
change in 28 (2)(b), that would bring the wording closer to the wording I read
from the Ontario legislation which has to do with the assurance that appropriate
authority is vested in the council to enable it to discharge the responsibilities of
the bargaining agent. Then, provide for an appropriate change in clause 58 that
would tie in the responsibility of the employee organizations which form the
council for bargaining purposes.

Mr. LEwis: As far as I am concerned I think that would meet my objections
to the wording.

The JoiNT CHAIRMAN (Mr. Richard): Shall we stand clause 28 for further
suggestions from Dr. Davidson?

Clause 28 stands.

On clause 29—No application before employees eligible for collective bar-
gaining.

Dr. DavipsoN: There will be a change in clause 29, Mr. Chairman, that is
consequent upon the changes we are proposing to clause 26, and in effect it will
simply provide that no employee organization may apply to the board for
certification as a bargaining agent or bargaining unit prior to the date specified
by the board under clause 26. These are the dates we propose to set in the
schedule.

The JOINT CHAIRMAN (Mr. Richard): Shall clause 29 stand?
Clause 29 stands.

On clause 30—When agreement concluded for term of mot more than two
years.

Dr. DavipsoN: I think there is no problem in Section 30, Mr. Chairman, that
I know of.

Clause agreed to.

On clause 31—No certification where previous application refused within
one year.

Dr. DavipsoN: The only problem with clause 31 that I would like to refer to
in the marginal note. The last two words of the marginal note should read: ‘six
months” to conform with the text of the clause.

Mr. WALKER: Does that have to go back to the drafters?

Mr. BELL (Carleton): I am not sure I understand this. Why by reason only
of a technical error?

Dr. DavipsoN: There are two situations, Mr. Bell. One is that the board may
have refused certification and then find that it had refused certification by an
error of its own or some error of a technical nature where if it had known the
correct facts it would have decided otherwise. In this case it is not considered
that it would be appropriate to require that there be a delay of six months in the
board’s reconsideration of the certification application. It can make the correction
and change immediately. If on the other hand an organization applies for
certification and the board, having the correct facts before it, determines, for
example, that the applicant organization does not have a majority of the
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members of this group, it refuses that application and there must then be a delay
of six months before the application can be resubmitted.

An hon. MEMBER: In other words, you are anticipating that to err is human?

Mr. BELL (Carleton): Where there has been a genuine error of principle on
the part of the board into what category does it fall?

Dr. DavIpsON: An error of principle? In another clause, Mr. Bell, the board
can reverse any order that it makes.

Mr. LEwis: Or vary or reverse. That is in an earlier clause. The only
difficulty about this that I can see, and I am not sure it is important to raise but I
will mention it to you, you could have organization A apply on January 1, and
its application dismissed because it does not have a majority of the people or
because the bargaining unit it wanted was not appropriate. So it gets delayed for
six months. Then, organization B may come in February 1. In that situation
would organization A have a right to intervene, as it is called, on the application
by organization B, if by that time it has corrected its position?

Dr. DavipsoN: In the second instance, the intervention of organization A
would not, of itself, be an application. It could not make application at that point.

Mr. LEwis: With great respect, Dr. Davidson, it does not talk about an
application. It talks about the board ‘“shall not certify”. What that means is that
if A has applied on January 1, then it is not eligible for certification until July 1.

Dr. Davipson: That is right.

Mr. LEwis: Well, suppose during those six months another organization
makes application for certification of the same bargaining unit, does that mean
that A is completely washed out because by July 1 the other organization may be
certified. Do you follow me?

Dr. DavipsoN: Yes. Certainly there is nothing in the wording of this clause
that denies the board the right to certify any other employee organization in the
six months period and if organization B can substantiate its entitlement to be
recognized as the certified bargaining agent for the group concerned the board is
not only free but is obliged under the act to certify that organization. The point I
was trying to make is that organization A would be entitled not to make
reapplication but to intervene and register the reasons why it objected, if it did,
to the certification of organization B at the point when organization B made
application. Here we are dealing with a situation inter alia where proof that one
or other organization represents 50 per cent of the membership is required.

Mr. LEwis: I think probably experience will show that some change may be
needed. I am not raising this lightly. I think you will find that people belong to
more than one organization in many instances. Those who belong to A may also
join B and A will never get another chance if B gets certified. Its intervention
.will not affect the membership of B. I am not sure that is a wise provision but it
is perhaps a detail that you have to deal with after experience.

The JoINT CHAIRMAN (Mr. Richard): Shall clause 31 carry?

Mr. WALKER: With a marginal correction.

Mr. LEwTs: The margin is not a part of the act.
Clause agreed to.
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On clause 32—Determination of unit appropriate for collective bargaining.

Dr. DavipsoN: Clause 32, Mr. Chairman, is the clause that deals with the
important question of how the board proceeds to certification after the initial
certification period has expired. This is the clause which gives to the board the
authority to determine in its own way the appropriate bargaining units, the
principal remaining limitation being that contained in subclause (3) which says
in effect that a bargaining unit cannot be composed of employees who come from
more than one or other of the five occupational categories. We have—

Mr. LEwis: Is it five or six?
Dr. DavipsoN: There are five that are listed in the bill.
Mr. LEwWIS: And others that may—

Dr. DAviDSON: And there are others that may be established. We are
proposing, on that point, that the authority to establish the others should not rest
with the Governor in Council but with the Public Service Staff Relations Board.

There will be a change in clause 32(1). The reference to subsection (3) of
section 26 would have to be modified in light of the new text of section 26 when
it appears and it will in fact be subsection (4). There is also a change that we
propose to make to the last half of subclause (3) by the deletion of all the words
after the word “relate” in line 3.

The JoIiNT, CHAIRMAN (M. Richard): Are there any other comments? Shall
clause 32 carry?

Mr. WALKER: We have not got the amendments.
Mr. LEwis: Let it stand.

Dr. DaAvipsoN: I can advise the Commitee that the two changes we are
proposing are that the reference to subsection 3 in line 3 of section 32(1) be
changed to read “subsection 4” and that in subsection (3) as it presently appears
the words after the word “relate” on the third line of page 17 be struck out.

The JoINT CHAIRMAN (Mr. Richard): Clause 32 stands.
Mr. WALKER: If it is only paragraphing can we carry it as amended then?

Mr. LEwis: That is assuming that subsection 4 of the unseen section 26 will
be the subsection, is it not? I think you might as well stand it, Mr. Chairman.

Clause 32 stands.
Clause 33 carried.
On clause 34—Certification of employee organization as bargaining unit.

(Translation)

Mr. EmaRD: Clause 34, if I understood correctly, says that when a group of
employee represents the majority that group will be recognized throughout
Canada, is that it? I am not so much in agreement with the principle of national
representation. I understand the Government’s point of view. I understand, for
instance, that the Government cannot take the liberty of bargaining with several
unions representing employees in the same group, that is to say, separately. The
Government cannot negotiate separately with several unions representing em-
ployees of one and the same group. I also understand that it would not be
practical to sign several separate collective agreements with the same group of
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employees. It would be normal to have only one bargaining committee per
group, only one collective agreement covering all employees in one group.

This is not to say however that employees cannot be represented by more
than one organization within a group. We will have to impose certain limits as to
the number of organizations to represent employees in a particular group.
Personally, I believe that if the organization succeeds in grouping an important
segment throughout the country, it should be certified as a bargaining agent.
There are a great many considerations to be taken into account. We spoke of
natural units but I could also speak of community of interest. First of all, though
we have to consider the size of the country. We have to consider the difference in
language and culture or the different concerns of people as individuals, and also,
I think, we must have consideration for those who do not accept present
representation. In addition to the fact that Confederation was built through a
system of individual units, it is against the spirit of Confederation to have
national units. You might perhaps tell me that at the present time, we do have
national units, but we have to consider that the national bargaining units at the
present time were accepted by the employees. I believe that Bill C-170 should
not impose on public servants in each group only one association, but rather
allow them a certain choice, a certain option, which could be exercised by
allowing all organizations which have succeeded in having over 10 per cent of
employees in one group to participate in negotiations. That is not to say that
there will be ten, but it means that there would be the most you could have
would be 10. I think that this is done elsewhere, in several places. In France,
for instance, and I am taking this example though not necessarily to say that
we should copy everything they do—you have different organizations, you even
have Catholics, Communists, and Socialists, who are in the same bargaining
committee to discuss their employer. I cannot see why we would not have the
opportunity here, the employees would have an opportunity of grouping accord-
ing to their community of interest in a rather large group. If the group does
not represent 10 per cent then it could not be certified.

Bargaining is not all, you also have to have the result of the bargaining
accepted by the membership and this is very important too. If you want to
succeed, the members have to be represented by people who are close to them,
who have some idea to explain to them, who can—perhaps it is not the expres-
sion I should use but all the same—who can sell the results of collective
bargaining to the membership, subsequently. Besides this, when the collective
agreement has been signed, it has to be policed. In other words, you have to
supervise its application. This would be very difficult with units going from one
end of the country to the other. The organization of a union is different from the
organization of industry. Organization starts at the bottom in trade unions
Government should respect the principles of the labour movement, and one of
the basic principles is that employees should be organized according to their
comunity of interest beginning at the bottom, at the base. Bill C-170 is at the
present time proposing a movement which is completely contrary to that prin-
ciple. If we adopt legislation to group employees without taking their community
of interests into account, the natural reaction will I think be a bad one.

And, if on the other hand, we allow the employees to group according to
their interests, they will automatically seek to re-group. That is a natural
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reaction. If we force them to group their natural reaction will be to move apart,
whereas if on the other hand, we allow the employees to group according to their
own interests, they will automatically seek to re-group. What I want here is
not a grouping by provinces, although Quebec has particular problems in so far
as language, culture, and reactions are concerned, as is well known. But there
are other problems too, particular problems, and I think that if we have one
association throughout Canada, the organization will probably have to suffer
from these problems. For instance, take the problems or conditions in British
Columbia. They certainly are not the same conditions in Alberta. If you
wanted to group the provinces, the two of them together, say British Columbia
with Alberta, I think you would have trouble, and this would be repeated for
other provinces.

All the same I am personally convinced that if we put a minimum of 10 per
cent for representation of employees, this would give the employees a chance
to group according to their own community of interest, and to group too within
single bargaining committee. The Government could then have one single collec-
tive bargaining per group, and have a committee which might be composed of
various unions.

Mr. LACHANCE: Mr. Chairman, I consider that Mr. Emard has expressed
some very interesting opinions, and I share most of them. When he spoke of
natural bargaining units, this does not conflict, to my mind, with the matter of
community of interest. It is rather a cause and effect relationship. It is precisely
the community of interest of workers which will be the cause and the effect of
recognition of this community of interest would necessarily bring on what I call,
or what other people call too—perhaps it is the wrong designation, but at least it
is what we call it—the natural bargaining units.

It is precisely this community of interest on the part of the members which
requires a special arrangement. I understand that, you are not insisting on this
idea of a natural bargaining unit. You are stressing rather bargaining units
which are composed of different groups of workers represented by different
organizations, if I understood correctly.

(English)
Mr. LEwis: We do not have that problem.

The present bill permits you to have a number of unions joined together
into a council for bargaining purposes. I think what Mr. Emard is talking
about, if I may translate it in terms of the language of the bill—and it is
not only clause 34, Mr. Emard; it is clause 32 as well—is that the Staff
Relations Board have—I am not translating what he said, but putting
it in the language of the bill—authority, when deciding on the appropri-
ateness of a collective bargaining unit, to take into account not only the
duties and classification of the employees in the proposed bargaining unit as now
provided in clause 32, but to take into account also their community of interest.

When you get to clause 34, what you are talking about would amount to
giving the Board the authority to determine not only that a group of employees
in terms of the occupational group, but that some other unit may be appropriate,
a part of a group, or parts of more than one group. This is really what it amounts
to, leaving the other 10 per cent alone. So that what Mr. Emard is suggesting is

il
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that the Board have authority to cut across occupational groups either within a
group or with more than one group—not occupational categories but occupa-
tional groups. Is that not right?

Mr. EMARD: That is right.

Mr. LEwis: There is no doubt that splitting up an occupational group is what
is involved. If you take, say, the members of a group resident in Ontario who
think—and I am deliberately using Ontario—that they have a community of
interest different from the rest of the group across Canada, you give them the
right to be represented by another bargaining agent. Is that right?

Mr. EmARD: If they so choose.
Mr. LACHANCE: But in the same category.

Mr. LEwis: Oh. yes. But the categories are not very difficult because there
are only six or seven of them.

Mr, EMARD: It is not the categories; it is the 68 or 73—what is it?

Mr. LEwis: There are seventy-three occupational groups that the Board
would have the authority to split any one of them up on the basis of some
community of interest because—Ilet us be frank—they think that their language
connection or their particular attitude toward a thing makes them more appro-
priate as a bargaining unit.

Mr. WALKER: This is the extreme. If it is 10 per cent you would multiply 73
by 10, and you could have 730 if the principle is followed.

Mr. BeLL (Carleton): A better example than Ontario would be British
Columbia, which is a very high wage area, and where they would naturally think
there was some affinity, and where they would expect to get considerably higher
wage or salary conditions than they would get in a low-wage area in New-
foundland.

Mr. EMARD: They would all be in the same group for negotiations; they
would not be bargaining separately. Every group would have to get together and
be on the same bargaining unit, and bargain only one collective agreement which
would apply to all.

Dr. DAvVIDSON: Mr. Chairman, if I understand Mr. Emard correctly in this
last point, what he is really saying is that just as it is possible for two employee
organizations to join together voluntarily to form a council of employee or-
ganizations which will bargain on behalf of those two employee organizations
that have joined together, so in the case where there is an identifiable separate
10 per cent of an occupational group that has a community of interest that is
separate from that of the 90 per cent it will, as I understand it, be obligatory for
the Public Service Staff Relations Board to establish what is, in effect, a council
of employee organizations for that occupational group. One of the associations
will represent 90 per cent of the membership and the other the 10 per cent that
have a separate community of interest, and this council will then bargain on
behalf of the two groups.

Mr. EMARD: That is exactly it.

Mr. LACHANCE: Is this possible?
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Dr. DavipsoN: Mr. Chairman, I think every member of the Committee will
realize that this is a matter of the highest political importance, and a matter on
which a person in my position should not presume to express an opinion on
behalf of the government without first having been briefed as to what he should
say.

There are just two or three points that I would like to make by way of
clarification, without venturing to express an opinion. One is that after the initial
certification period there is, as I read clause 32, no restriction on the authority of
the board to do this if it can be convinced that it should do so. I think I have
interpreted correctly Mr. Emard’s suggestion as calling for councils of employee
organizations determined by the Public Service Staff Relations Board rather
than by the voluntary consent of the two groups within the occupational group.
Having said that, I have to add that what we have tried to do in preparing this
bill is to bring the public service of Canada to a point where it can be said that
the collective bargaining arrangements that are being made available to it are
reasonably comparable with the collective bargaining arrangements that exist
outside the government service for employees coming under federal jurisdiction
and the Industrial Relations and Disputes Investigation Act.

We are having, I must say with deference to the Committee, a hard enough
time even as things now stand bringing ourselves into the middle of the 20th
century with this legislation; and I venture to suggest that what Mr. Emard is
suggesting is something that will carry us in advance of the point which has been
reached in collective bargaining legislation under the Industrial Relations and
Disputes Investigation Act or in other segments of the non-governmental labour
force, so far as I am aware. I feel that it would be better for us to try to gain
some experience with the familiar patterns and conventions in the collective
bargaining field before we venture into terra incognita, which. some day may be
the new patterns that will be emerging in labour legislation generally.

Mr. LEwis: You prefer terra firma.
Mr. WALKER: The more firma the less terra.

Dr. Davipson: I think those who have more experience that we should be
the venturesome pioneers in this delicate area.

Mr. LEwis: Mr. Emard was throwing this out as a suggestion. Perhaps, you
need not go as far as Mr. Emard suggested, but you might give consideration—
and this I suggest on general principles, not only on the point that I know Mr.
Emard has in mind—to putting in clause 32 (2) the idea that it should take into
account the community of interest, leaving it to the Staff Relations Board to
decide what that means—we cannot avoid that—and then consider giving the
Staff Relations Board—I am not making an amendment, I am just saying that
this is an alternative way of doing it instead of the 10 per cent—the discretion
to determine a bargaining unit of less than an ocupational group if, in its wisdom,
the community of interests of a given segment of employees in an occupational
group justifies it. I am just suggesting that as a possible alternative which will
go some way toward what Mr. Emard is after, and an organization representing
any number, whether it be 10 per cent, 5 per cent or 25 per cent, having a
community of interests, can go to the board and argue that community of
interests, and if the board agrees with them, it could have the authority to
certify it. I am not saying that this is a good or a bad thing, but this is one way of
approaching the problem raised.
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Mr. LACHANCE: Is it possible that those in the department—

The JoiNT CHAIRMAN (Mr. Richard): I think you will agree, Mr. Lachance,
generally speaking, that this is a matter of policy and Dr. Davidson cannot make
any decision here.

Mr. LACHANCE: I know that Dr. Davidson cannot make the decision himself,
but would it be possible to make available to the Committee some amendment
which would be put in the right form. If a member of the Committee moved an
amendment, it may not be in the proper terms and it may not give the proper
reference. The officers of the department know the bill so well that they could
submit some amendment in the form that Mr. Lewis mentioned.

(Translation)

The JoiNT CHAIRMAN (Senator Bourget): Why then do you not submit an
amendment, both of you? You could prepare one together and then submit to Dr.
Davidson and his aides so that they can then see whether it could be included in
sections 32 and 34. I think that this would be the best thing, otherwise we can
discuss this a long time—

(English)

Mr. LEwis: It is desirable to know, after Dr. Davidson gives it thought and
consults higher authority, whether they are of opinion that any change should
be made in the setup they now propose.

Mr. LAcHANCE: I think that would be the best procedure.

Mr. LEwis: Why do we not have word from Dr. Davidson sometime later,
when he has had time to consult those whom he must consult, on an issue as
important as this, before we attempt any amendments.

(Translation)

Mr. EMARD: My intention, Mr. Chairman, was to ask for permission to bring
in an amendment for the next meeting.

(English)
The JoiNT CHAIRMAN (Mr. Richard): I think it is your privilege to present
any type of amendment you have in mind at our next meeting.

Shall we stand section 34 or are there any other comments?

Mr. LEwis: I would like to know how you are going to satisfy yourself about
subparagraph (d). What is intended?

Dr. DAavipsoN: Mr. Chairman, I do have some changes of wording to make at
the end of subparagraph (d) of section 34. Strike out the words after ‘“‘or-
ganizations”; that is to say, strike out the words ‘“in the regulation of relations
between the employer and such members”, and substitute the words “in the
making of such application.” I think the point here is merely that the board
should be satisfied that the persons representing the employee organization in
the making of an application have been duly authorized to act for the members
of the organization in the making of that application.

Mr. LEwis: But how—and I am not questioning it.

Dr. DavipsoN: By checking on the credentials of the persons whose names
appear on the application forms. It should be possible for them by affidavit, or by
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a copy of the resolution of the employee organization concerned, or the executive
committee to establish that they have the authority in the name of the employee
organization to make the application. That is as far as the requirement of
establishing their credentials should have to go.

Clause 34 stands.

The JoINT CHAIRMAN (Mr. Richard): Do you wish to continue. It is now 5.45.

Mr. WALKER: I would just as soon stay here for the next 15 minutes. Let us
go on.

The JoiNnT CHAIRMAN (Mr. Richard):

On clause 35—Powers of board in relation to certification.

Dr. DavipsoN: I have already mentioned that we are proposing to delete
subparagraph (d) of clause 35 on page 18.

Mr. WALKER: Is that your only amendment to clause 35?

Dr. DAvIDSON: Yes sir.

The JoINT CHAIRMAN (Mr. Richard): Are there any comments on clause 35?

Mr. LEwis: I suppose it has to be formally moved that subparagraph (d) be
deleted.

Mr. WALKER: I move that subparagraph (d) of subclause (1) of clause 35 be
deleted.

Amendment agreed to.

Clause 35, as amended agreed to.

On clause 36—Specification of process for resolution of disputes as condition
of certification.

Dr. DavipsoN: Mr. Chairman, clause 36 is the one where we propose to
change the requirement that an applicant for certification as a bargaining agent
must specify which of the two routes he proposes to take before certification is
granted, to a new provision which will require them to make this option within
30 days after certification is granted.

Mr. LEwis: Mr. Chairman, I seriously suggest we might adjourn, because I
imagine the discussion, argument or debate on this proposal will take longer
than 10 minutes.

The JoINT CHAIRMAN (M. Richard): Are you serious?

Mr. LEwis: I am, because the attempt to force these organizations to make
up their minds as to which road they are to follow before they begin negotiating,
I cannot buy. I do not think any interest will be served by it. I think they
ought to have the right after they have negotiated, not before they even start.

The JOINT CHAIRMAN (M. Richard): We will stand clause 36.

Clause' 36 stands.

On clause 37—-Certification to record process for resolution of disputes.

Dr. Davipson: Clause 37 hangs so closely, I think, to clause 36 that it will
have to await the outcome of the discussion.

The JoINT CHAIRMAN (Mr. Richard): We will stand clause 37.

Clause 37 stands.

On clause 38—Application for alteration of process.

Mr. LEwis: This is also related to clause 36.
Dr. Davipson: These are all related.
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The JoINT CHAIRMAN (M. Richard): We will stand clause 38.
Clause 38 stands.

The JoiNT CHAIRMAN (Mr. Richard): The committee will adjourn.

EVENING SITTING

The JOINT CHAIRMAN (M. Richard): Order, please. When we adjourned we
were about to proceed with clause 39.

On clause 39—Where participation by employer in formation of employee
organization.

Dr. Davipson: I think Mr. Chairman, so far as Clause 39 was concerned,
subclause (1) and subclause (3) may not cause the Committee any difficulty.
Subclause (2) however, relates to the problem of contributions paid for activities
by a political party. This is tied up directly to the provision in the Public Service
Employment Bill dealing with the similar subject matter, and I believe that that
has been stood for the final consideration of the Committee.

The JOINT CHAIRMAN (Mr. Richard): Is there anything else in Clause 39?

Mr. Lewis: I believe if my colleague Mr. Knowles, were here he would
move the insertion of the word “sex” before “race”. But seriously, we have made
that amendment in Bill No. C-181. Should we not be consistent?

Dr. DavipsoN: We were prepared to raise this point ourselves, Mr. Chair-
man. If it is a fact that the Committee has made this change in Bill No. C-181
there is no reason why it should not be made here. That is something that all
members can agree upon.

Mr. Chairman, can I venture to suggest that we clear subclauses (1) and
(3) if possible so that when we come back to clause 39 we only have to come
back to subclause (2).

Mr. BeELL (Carleton): With the inclusion in subclause (3).

Mr. LEwis: I move that clause 39 subclause (3) be amended by inserting
the word “sex” before the word ‘‘race”.

Amendment agreed to.

Clause 39 subclauses (1) and (3), as amended, agreed to.
Subclause (2) stands.

Clause 40 agreed to.

On clause 41—Application for declaration that employee organization no
longer represents employees.

Dr. DAviDSON: This is the first section dealing with provisions on revocation.
It provides that a person claiming to represent a majority of the employees in a
bargaining unit, may apply to the Board for a declaration that the certified
employee organization no longer represents a majority of the employees therein.
On that initiative being taken by a person who claims to represent a majority of
the employees, and is challenging the right of the employee organization to
represent the majority, the Board will proceed in accordance with the provisions
of subsections 2, 3 and 4. The provisions of subsection (2) are identical with the
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provisions of section 30 of the bill that we have already approved, that provide
for the point in time at which these challenges to the mandate of the bargaining
agents can be made. Subclause (3) provides that the Board may take a referen-
dum, and that the procedures are the same as have been approved in subclause
(2) of clause 35. Finally, in subclause (4), the Board has the authority, if it is
satisfied that a majority of the employees in the bargaining unit no longer wish
to be represented by the employee organization in question to revoke the
certificate.

Clause 41 agreed to.

Clause 42 agreed to.

On clause 43—Certification obtained by fraud.

Dr. DavipsoN: This is the clause that relates to the revocation of the
certificate of an employee organization where it appears to the Board that fraud
is involved. We ourselves have in mind suggesting to the Committee for consid-
eration the substitution of the words “where at any time the Board is satisfied”,
rather than “where it appears to the Board”. This seems to us to be a better way
to express it. Then it would read on the fourth line where the Board is satisfied,
“the Board shall revoke” rather than “may revoke”.

The JoINT CHAIRMAN (Mr. Richard): Will you read it then in full.

Dr. DavipsoN: Yes. Subclause (1) would read:

“Where at any time the Board is satisfied that an employee organiza-
tion has obtained certification as bargaining agent for a bargaining unit
by fraud, the Board shall revoke the certification of such employee organ-
ization.”

Amendment agreed to.

Dr. DAVIDSON: 43(2) is unchanged.

Clause 43 as amended, agreed to.

Clause 44—Rewvocation of certification of council.

Dr. Davipson: In clause 44 sir, we would suggest the deletion of the first two
and a half lines, down to the word “revoked”. For the remainder of the text
could remain as it stands.

Mr. BELL (Carleton): Why?

Dr. DavipsoN: Could I ask Mr. Bell which of my two propositions his
question relates to.

Mr. BELL (Carleton): Proposal to delete.

Dr. DaviDsON: As being unnecessary, because clauses 41, 42 and 43 refer to
employee organizations and the circumstances under which the certificate of
employee organizations can be revoked. Employee organizations are defined as
including a council of employee organizations. Therefore, at best these two and a
half lines are superfluous. The rest of the section refers only to revocation that
applies to an employee organization which is a council.

Mr. CHATTERTON: Why does it refer to a council only, then?

Mr. LEwis: In the case of a regular employee organization, I as an emgloyee
may seek its decertification, if the council is altered in one of the constituent
organizations.




Now. 22,1966 PUBLIC SERVICE OF CANADA 975

Mr. CHATTERTON: Correct.

Mr. Walker: I move that the first two and a half lines of clause 44 up to and
including the word “revoked” be deleted.

Amendment agreed to.
Clause 44, as amended, agreed to.

On clause 45—Effect of revocation where collective agreement or arbitral
award in force.

Dr. Davipson: Clause 45 deals with the effect of revocation on existing
collective agreements. It provides that where, at the time the certification of a
bargaining agent is revoked, a collective agreement is in effect or an arbitral
award, and where there is no other employee organization replacing the decer-
tified bargaining agent, the revocation of the certificate will have the effect of
nullifying or at least terminating the agreement or award.

Mr. LEwis: I just want to ask you whether this is entirely wise. I see what
you are after but there are certain rights and so on flowing from the agreement
to the employees. Is that covered?

Dr. Davipson: This, I think, Mr. Lewis, you will find is covered in clause 47
but this clause is based on the proposition that to have a collective agreement of
continuing validity, you must have two parties in existence to maintain the
agreement.

Mr. LEwis: I understand that.

Dr. Davipson: Then clause 47, which we will come to in a moment, does
provide that the board may determine what residual rights, you might say,
flowing from the cancelled collective agreement shall be maintained in respect of
individual employees. Perhaps, we can look at that.

Clause 45 agreed to.
On clause 46—Determination of rights of bargaining agent by Board.

Dr. DavipsoN: Clause 46 is a companion measure, Mr. Chairman. Where the
certification of a bargaining agent is revoked by the board pursuant to any one of
the previous causes for revocation except for fraud, then any question as to any
right or duty of the bargaining agent past or present, is to be resolved by the
board. In the case of a certification that is voided because of fraud, you will see
under clause 43 (2) above that there is no question of determining whether it is
the past or the new bargaining agent who is responsible; the certification and the
agreement are voided by the fact of its having been entered into by fraud.

In all of these cases—to go on, if I may, to clause 47—whether the certifica-
tion of the bargaining agent is voided for reasons other than fraud or for reasons
of fraud, it is left to the board to determine what rights and privileges the
individual employee may retain notwithstanding the fact that the agreement, by
which those rights and privileges were obtained, may have been voided.

Clause 46 agreed to.

On clause 47—Direction as to manner in which rights acquired by employee
are to be recognized.

Mr. Lewis: Clause 47 goes a little further and, I think, correctly. They do
not merely decide what rights but also the manner in which the rights may be
exercised.
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Dr. DavipsoN: Yes. Might I just add, on that point, Mr. Chairman, that of
course back of all this lies the fact that as collective agreements are introduced,
in a great many cases it will be necessary for the Treasury Board, under the
terms of the Financial Administration Act, to make orders authorizing pay
schedules to be revised and other conditions of employment to be given authority
under the provisions of the Financial Administration Act. So, even if the collec-
tive agreement is voided, a great many of the conditions of employment that are
enshrined in the collective agreement will, in the meantime, have been made a
subject of Treasury Board orders and those orders will not be voided merely
because the collective agreement itself was voided.

Mr. LEwis: One other thing they thought of is this. I noticed the words
“direct the manner in which any right may be recognized and given effect to” is
the grievance procedure, and presumably the board might decide to have a
committee elected by the employees carry on with the grievance procedure even
though the bargaining agent is out.

Dr, DAvIDSON: As the interim agency to process the grievances on behalf of
the employees.

Mr, LEwis: I imagine that this would give them the authority to make some
temporary arrangement like that.

Clause 47 agreed to.

On clause 48—Mergers, amalgamations and transfers of jurisdiction.

Dr, DavipsoN: This merely provides that where there is a merger or amalga-
mation of two employee organizations and any question arises concerning the
rights, privileges and duties of one under the act or under a collective agree-
ment, then on referral to the board by an employee organization that is affected
by this amalgamation, the board may examine the question and may determine
the issue that is referred to it.

Clause 48 agreed to.

The JomnT CHAIRMAN (Mr. Richard): Now, a new group of clauses follows,
beginning at clause 49 and going to clause 58, under Negotiation of Collective
Agreements.

On clause 49—Notice to bargain collectively.

Mr. Love: Mr. Chairman, the bill provides for compulsory collective bar-
gaining in defined circumstances. Where a bargaining agent has been certified
and notice to bargain has been given, the parties are required to ‘bargain
collectively in good faith and make every reasonable effort to conclude a collec-
tive agreement. The employer is prohibited from altering any term or condition
of employment in force at the time a notice to bargain is given until a collective
agreement has been entered into or the dispute settlement processes provided in
the bill have been completed. These provisions are comparable to those estab-
lished under the I.LR.D.I. Act. There are no limitations on the matters that may be
discussed at the bargaining table. There are certain limitations, however, on the
subject matter of collective agreements. These relate to matters which would
require legislative action for their implementation or require the amendment of
regulations established pursuant to a statute dealing with terms and conditions
of employment—that is, the Public Service Employment Act, the Public Service
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Superannuation Act, the Government Employees Compensation Act and the
Government Vessels Discipline Act.

The chairman of the board, on application by one of the parties, has
authority to appoint a conciliator to assist the parties in reaching agreement
where difficulties are being experienced in negotiations. Collective agreements
are binding on the employer, the bargaining agent and employees in the bar-
gaining unit.

The JOINT CHAIRMAN (Mr. Richard): Are there any comments?

Mr. LEwis: I have doubts about some of the limitations on what may go into
an agreement. Instead of making a speech, I thing when we get to the clause, we
might discuss it.

Clause 49 agreed to.

Clause 50 agreed to.

Clause 51 agreed to.

On Clause 52—When negotiating relationship terminated.

Mr. LEwis: I do not understand the need for it. Would someone enlighten
me?

Mr. LovE: Mr. Chairman, “negotiating relationship” is a phrase which is
used, I think, in other provisions in the bill dealing with dispute settlement.
Largely because of the provisions for arbitration, it was considered important to
have a clear understanding in the bill as to when the parties are in a negotiating
stance and when they cease to be in a negotiating stance, and the effect of this
provision is simply to say that they are in a negotiating relationship until such
time as a collective agreement has been entered into or a request for arbitration
has been made in accordance with the provisions of the act.

Mr. LEwis: That is what it says but could you direct me to other sections in
the act which make this necessary? Unless, Mr. Chairman, there are some really
valid reasons, I do not like the idea of suggesting that the negotiating relation-
ship ever terminates.

Mr. Roppick: Mr. Chairman, if I could comment on Mr. Lewis’ question—the
requirement for the negotiating relationship to start at a particular time, and to
be seen to have terminated at the point where one of the parties seeks arbitra-
tion, is a very important provision in relation to the control of access to the
arbitration tribunal.

Mr. LEwis: Why?

Mr. Roppick: The assumption is that the negotiating relationship is com-
pleted when either of the parties gives us trying to get a collective agreement
and seeks arbitration. At that point, the intent is that the parties have lost their
control over the matters and put that control in the hands of a third party.

Mr. LEwis: I cannot understand why you are seeking this kind of rigidity.
Suppose you go to the arbitration tribunal and the arbitrator, as often happens
before an’arbitrator or a court or any other body which has the authority to
make a binding decision, listens to them and takes them in a room and says:
“Look, you guys, why do I have to do this? Can we not use a bit of common
sense?” What is wrong with that? And instead of having to bring down a binding
decision, he is able, at that stage of the game, to suggest to them that they can
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arrive at something. Either side can refuse to do it; it is not as if you give him
the authority to do it but once you have this section in, then really you take from
him the authority to do it; you tell the arbitrator the negotiating relationship is
now ended, “You just go out there and make an adjudication, no matter what.”
Now, why do you need that?

Mr. Love: Mr. Chairman, this is one of the provisions which is in here really
on the basis of the recommendations of the preparatory committee, as I recall it.

Mr. LEwis: It does not make it any better.

Mr. Love: No, but that really was not my point. I think the preparatory
committee was preoccupied, at least to some degree, with the problem of trying
to put pressure on the parties to negotiate in good faith and to avoid the
arbitration mechanism except in circumstances where it was the only solution.
The feeling was that if the parties could rather lightly request arbitration in the
full knowledge that they could continue to negotiate, they would be more likely
to use the request for arbitration in a tactical sense. I think the purpose of this
section is to try to ensure that the parties do in fact try, by every means possible,
to work out their own problems without requesting arbitration.

Mr. LEwis: You do not legislate this. Can you show me some other reason
which has not yet been given? This is not a matter of principle except the
principle that I do not think that a law relating to labour relations should ever
recognize in words that the negotiating relationship is ever at an end. You arrive
at an agreement, one week later. You have some experience, you sit down and
negotiate a change in the mutual agreement. Why not? Why do you want to put
this wall around there? You do not need it. If they go to arbitration, the act
provides that the arbitrator makes a decision which is binding and if neither side
or one of the sides refuse to do anything else but listen to the arbitrator and tell
him their story and have him make an adjudication, that is fine. But why do you
want to bind him? Why do you need this rigid wall around the thing? I urgently
ask you to look at it. I think it is totally unnecessary. Give the arbitrator some
leaway. What harm can it do?

Mr. BELL (Carleton): I must say that I have been persuaded greatly by
what Mr. Lewis has said. I would hope that the section might stand and unless
there have been reasons which have not been advanced, that it might be deleted.

The JoiNT CHAIRMANS (Mr. Richard): Shall clause 52 stand?

Mr. WALKER: Are you suggesting that this relationship should not end even
when the arbitrator is seized of this and is in the process of making his decision;
that this should continue even when both parties have taken hands off and even
when the arbitrator may have gone back and said “Is it cleared up”, and they
said, “No; you settle it for us.” You are thinking that relationship should still
carry on?

Mr. LEwis: I think the philosophy of collective bargaining is that the
relationship is an enending one; in fact, I have often said to unions that they
ought to remember before they take strike votes or anything else that they are in
a position where they cannot divorce. There is no divorce in the labour manage-
ment relationship; you might have a different spouse, you know, another bar-
gaining agent, but the relationship ever goes on. I think the philosophy is that a
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particular set of negotiations come to an end but the negotiating relationship
never does.

Mr. MACKASEY: Clause 52, of course, may give one party or the other second
thoughts before appealing to arbitration. They could think, well, if we sleep on it
tonight and decide to go back to negotiation tomorrow, we will already have
burned our bridges according to clause 52, so before we appeal to arbitration,
we had better have a second look at negotiations.

Mr. LEwis: That is implied without clause 52. It is there. If you decide to go
to arbitration, the arbitrator is given certain authority under this act. The
authority is that he makes a decision.

Mr., MACKASEY: What you are saying is if the parties should abdicate him,
too. They want to retain their right to negotiate and at the same time they want
the help of an arbitrator. Now, as I see clause 52, it simply says to the two
parties, “All right, the moment you ask for an arbitrator you cease officially to be
in a process known as negotiation. So think twice before you go to it because
tomorrow, on second thought, you might think perhaps you have another chance
to negotiate.”

Mr. LEwis: I do not think it accomplishes this, Mr. Mackasey. I think that
what it does accomplish is to say to the arbitrator that he has no leaway because
so far as the parties are concerned, they know well enough that when they
decide to go to arbitration, if they have chosen arbitration, and they negotiate
and someone says, well, we cannot get anywhere, let us go to arbitration, that, in
fact, means arbitration. It does not mean anything else. But if you do not have
clause 52, you leave the thing more flexible for the arbitrator. If you have clause
52, you do not.

Mr. MACKASEY: He can tell both parties to go back to negotiating.

Mr. LEwis: No. You might decide to ask for a mediator. I have seen that
dozens of times. They come before him; they are so close together and he says; “I
do not want to make a decision; I do not understand this problem well enough;
you people are better qualified.”

Mr. MACKASEY: That is a good point.

Mr. Love: I think, Mr. Chairman, that people who have worked on this
legislation certainly would share the basic philosophy that Mr. Lewis put for-
ward and I think, if the reference to the negotiating relationship is the cause of
the difficulty, this could be examined. Certainly, we have assumed that the
relationship between the employer and the certified bargaining agent is a con-
tinuing, non-ending thing. The sole purpose of clause 52 was that which has been
stated. There is not too much experience to go on in Canadian labour law
because there are few precedents for a law that provides for a permanent
tribunal to arbitrate on matters of interest. A lot of people who have been
against an arbitration mechanism of this kind have argued that, as long as you
have arbitration at the end of the road, it will be difficult to get the parties to
bargain collectively in good faith. As I said, the people who have worked on this
have been somewhat preoccupied with the problem of trying to keep the parties
away from arbitration until they have exhausted all of the possibilities of
bilateral negotiation. The sole purpose, really, of this section is to prevent either
of the parties from seeking arbitration lightly. We would like to think that they
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had really come to the end of the road in terms of the possibilities of reaching
agreement in bilateral talks.

Mr. LEwis: I do not seem to be able to persuade you. My point is this. Let
me use general terms without appearing to sermonize it. You can reach the end
of the road at 10 o’clock tonight and decide to go to arbitration. Then you come
together with the arbitrator, and what I want is that the arbitrator should not be
placed in a position where he cannot, then, revise the negotiating relationship, if
you like, which is what is desired. I do not think you need this clause to achieve
what you want—certainly not for (a), for example. Why should the negotiating
relationship end when you have signed a collective agreement? Neither side need
to agree to reopen but if both sides do agree to reopen, why should the law not
let them? Why should the law use language which says you cannot reopen, you
found after a month of disagreement that something is not working and the
employer says to the bargaining agent: “Let us look at this again. We think we
made a mistake.” The bargaining agent says: “All right.” Then, by mutual
agreement they revise the agreement they signed. What is wrong with that?

Mr. Love: There is nothing wrong with that, sir. I think there is provision
for this in the bill, if I am not wrong.

Mr. KNOWLES: Yes, there is.

Mr. MACKASEY: But in subclause (a) it theoretically makes it illegal to try to
negotiate.

Mr. Lewis: You have a conflict between two clauses. I will move the
deletion of clause 52 unless you would like to stand it to look at it.

The JoinT CHAIRMAN (Mr. Richard): Shall we let it stand?

An hon. MEMBER: Yes, let it stand.

Mr. Lewis: There may be other reasons we have not thought about.
Clause 52 stands.

On clause 53—Request for conciliation.

Mr. Love: This is a provision which makes it possible for the parties to seek
the assistance of a conciliator before the negotiating relationship, to use the
language of the previous clause, has broken down or terminated,

Clause 53 agreed to.
On clause 54—Report of conciliation.

Mr. LEwis: May I ask a general question of Dr. Davidson and his associates?
Have they given any consideration to having some other officer of the board—the
registrar or someone—to be concerned with the appointment of conciliators,
arbitrators and so on. I am very much concerned with the tremendous authority
that is given to one person in this bill. He is the Chairman of the Staff Relations
Board; he has authority to appoint a conciliator; he has the authority to appoint
an adjudicator; he has the authority to set out the items in conciliation and the
items in dispute before the adjudicator and a whole host of others. My instinct
rebels a little at placing into the hands of one person—and it is one person, it is
not a body; it is just the chairman—authority in all these fields. I know why you
have it; it has to be someone other than a minister. I wondered if you might not
give some consideration to appointing an officer of the board—I call them
registrars in my own mind, but you can call them anything you like—to whom

.
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the duties in relation to conciliation, arbitration and adjudication are given, with
the chairman of the board having the remaining duties rather than having all of
them in one person.

Dr. Davipson: I confess, Mr. Chairman, that we have not given consideration
to this but I think we could undertake to give consideration to it. I must say I
was impressed with the discussion which took place this morning and to find,
somewhat to my own surprise, that there were times when the vice-chairman
was going to be sort of an onlooker at the proceedings without having the same
full degree of membership in the board that the other members of the board and
the chairman would have. It may be that consideration could be given to some
division of labour that would take, at least in certain respects, some of the total
burden of responsibility off the shoulders of the chairman. I am not suggesting in
that that it should be the responsibility for naming the conciliator which should
be taken off the chairman’s shoulders, but there are, as Mr. Lewis has said, a host
of duties assigned to the chairman and without knowing at this point which of
those duties it might be possible to look at, I would say that we are quite
prepared to undertake a review of the chairman’s duties to see if there are any
that, in our opinion, could properly be delegated to someone else.

Mr. LEwis: Otherwise, he just will not carry out those duties. It will be
some underling who will do many of the things for which he will be responsible.
I think if this was to work well the person appointing the conciliator or the
adjudicator should have time to give the particular situation some thought.

Dr. DavipsonN: Could I just say one more word on this, Mr. Chairman? We
have been concerned, both before and after the discussions that took place in the
house, with the comments that have been made by members as to the dual role
that the chairman of the board and the board itself is being asked
to assume. We have not been able to find any alternative, frankly, but this has
given us concern and we would like to find some way by which it could be made
apparent that the load of responsibility was appropriate to the position of
chairman. For that reason, I am glad to reiterate that we will take a look at this
to see what, if any, possibilities there are. It seems to me, the board and the
chairman, in the circumstances which we envisage for this legislation, have
certain burdens that will be very onerous immediately following the passage of
this legislation and that is the burden of certifying and getting the thing started.
After this, there will be other kinds of responsibilities and questions which will
be referred to the board as the bargaining process begins to unfold. I think it is
unlikely that there will be a peak load of both of these kinds of referrals to the
board at the same point in time and, therefore, I would certainly hope and I
would expect that over the long pull there would be an evening out of the
workload for the board even though the nature of the workload itself may
change.

Mr. MACKASEY: Is the chairman bound to make this appointment, or is it at
his discretion? It is this old “shall” and “may” business again.

Dr. DavipsoN: The chairman is not bound to appoint a conciliator.

Mr. LEwis: He may decide not to appoint one. There is a provision for what
happens if he decides not to appoint either a conciliator or a conciliation board.

Mr. Love: The chairman would presumably do this only where he had come
to the conclusion that it would serve no useful purpose. I think in that case, the
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parties are then free to make use of the other mechanisms which are provided
for in the dispute settlement process. Conciliation in this act is not a compulsory
feature of the process as it is in many other labour relations statutes.

Clause 54 agreed to.
On clause 55—Authority of Minister to enter into collective agreement.

Mr. Love: Mr. Chairman, I should mention that we would like to suggest a
change in clause 55(1)! The subsection as we would like to amend it would read:
‘“The treasury board or any person authorized on its behalf, may enter into a
collective agreement.” Since this subsection was drafted, we have come to the
conclusion that, for administrative reasons, bearing in mind the relatively large
number of bargaining units and agreements that will be involved, the treasury
board might very well wish to authorize either the secretary of the board or
some other officer of the board—perhaps an officer who had responsibility for
negotiation in a particular unit—to actually enter into the agreement on behalf
of the board.

Mr. LEwis: Will it still require the approval of the Governor in Council?

Mr. Love: No, it would not. That is another change because under Bill
C-182, the authority to change conditions of employment would reside in the
board itself and the phrase ‘“and with the approval of the Governor in Council”
would simply generate a good deal of unnecessary paper work if it were to be
retained.

The JOINT CHAIRMAN (Mr. Richard): Are there any other comments?
Mr. BELL (Carleton): How would this read then?

The JoINT CHAIRMAN (Mr. Richard): The treasury board or any person
authorized on its behalf may enter.

Mr. MACKASEY: Authorized by whom?

Dr. Davipson: If this is going to be, Mr. Chairman, a delegation by the board
of authority to enter into a commitment on behalf of the board, I think it should
be the board that makes the decision to delegate. I must add that we are
somewhat reluctant to see the delegation of authority exercised on delegation by
anyone but a minister acting on behalf of the board.

Mr. MACKASEY: The only reason I brought it up is that, although it is clear to
us, if it is not mentioned who by, then someone later is going to argue whether it
is by the minister or by the board.

Mr. Love: The minister is not mentioned any more in the clause.
Mr. LEwis: It is the treasury board who has the authority?
Mr. Love: Yes, that is right.

Mr. BELL (Carleton): And any person authorized on his behalf. It could be
any clerk. I, personally, would like to hear more argument on this subject of
‘“any person authorized on its behalf”, whether the treasury board should dele-
gate to just anyone, we know not whom, the right to enter into a collective
bargaining agreement which binds the government of Canada on pay rates and
which, in effect, takes out of the control of the Parliament of Canada a great part
of its budgetary arrangements. Should this go to someone who may be away
down the line in the clerical staff of the treasury board?
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Mr. WALKER: How low can you get?

Mr. LEwis: Are we confusing two things, Mr. Chairman? Are we confusing
the act of actually negotiating on and agreeing to the terms of a collective
agreement with the procedural act of signing the collective agreement? When
you say: “may enter into”, are you talking about anything else than the affixing
of something on behalf of the treasury board to a document which your
negotiating committee has agreed to and which the treasury board has approved,
because presumably you have to go to it for approval. When it has done so, then
someone on its behalf may affix a signature, a seal or something. Are we
confusing those two things?

Dr. DavipsoN: The negotiation process—the sitting down across the ta-
ble—is obviously going to be done, I assume, by the team of officials who are
directed by the ministers to enter into and carry through the negotiating process
as such. The agreement, I would think, would have be approved by the treasury
board.

Mr. LEwis: That is what is worrying Mr. Bell.

Mr. BELL (Carleton): No, it does not, on the proposal—somebody author-
ized by the treasury board to enter into an agreement. The agreement does
not have to come.

Dr. Davipson: I think you may have missed my comments, Mr. Bell, in
which I said that insofar as I was concerned, I would be reluctant in normal
circumstances to see the treasury board delegate this responsibility to anybody
but a minister.

Mr. LEw1s: But what responsibilities, Dr. Davidson?

Mr. BELL (Carleton): The language that is proposed would make it possible
to delegate this authority to anyone.

Dr. Davipson: I would like to reserve judgment on the language that is, in
fact, being proposed.

Mr. LEwrs: May I suggest to you, too, that if you divide it in two you will
overcome the difficulty. If you give the treasury board the authority to enter into
the agreement and then someone appointed by the treasury board the authority
to say so on paper, then, so far as I am concerned, I do not care who it is—it
could be a clerk of the treasury board. If there is a minute, I do not care who
signs the blessed thing.

Mr. BELL (Carleton): I do not care who puts the red seal on it. This is of no
significance, really, so long as the negotiation and the approval has been in
proper hands.

Mr. LEwis: The treasury board.

Mr. DAavipsoN: You are concerned about the giving of the authority to enter
into an agreement, and think that should be held at ministerial level?

Mr. BELL (Carleton): That is right.

Dr. DavipsoN: At the treasury board level.

Mr. BELL (Carleton): That I believe, certainly.

Dr. DavipsoN: I agree. We will undertake to produce a form of words for the
consideration of the Committee which will take care of that.

Clause 55 stands.

On clause 56—Time within which agreement to be implemented.
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Mr. LEwis: It is 10 o’clock, Mr. Chairman.
The JoINT CHAIRMAN (Mr. Richard): Time passes very quickly.
Mr. LEwis: We have passed quite a number of clauses,

Mr. WALKER: We were here at 10 o’clock this morning, too. Mr. Chairman,
before we adjourn—1I do not know whether he wants to do it—Mr. Emard has
some comments—whether they are in the form of a or not, I do not know—on an
earlier clause about which we were speaking. I think it might be useful to Dr.
Davidson and his officials, who are considering the clause, if they had the benefit
of the wording which Mr. Emard has. I would suggest if I might, through you,
that he not move the motion but table the motion so it is available for the officials
to see what he has in mind on it.

The JoINT CHAIRMAN (Mr. Richard): Well, of course, if Mr. Emard wants to
speak, he may do so.

(Translation)

Mr. EMaRD: What I had to present, Mr. Chairman, was rather simple, but
my friend Lachance here is translating it into legal terminology.

Mr. LACHANCE: Mr. Chairman, in the light of the discussions which took
place in this committee, I believe that the officials of the department will perhaps
be able to put some sort of order into it. To try and sum up a little bit the
thought which Mr. Emard expressed and which I supposed, I had thought, Mr.
Chairman, that clauses 32 and 34 particularly should be amended. I could read it,
Mr. Chairman, and then table this document so that it will be available to the
officials of the department.

The JoiNT CHAIRMAN (Mr. Richard): This would be most useful, Mr. La-
chance.

Mr. LacHANCE: Unfortunately, time did not permit me to give it all the
attention which would be required, and the experience of legal officers of the
department would be most useful. It reads as follows: Moved by Mr. Emard and
seconded by myself. Clause 32, that sub-clause (1) be replaced by the following
paragraph:

1. When one or more employee organizations have asked the Board for
certification as described in Section 27, the Board shall, subject to sub-section 3
of Section 26, determine the group of employees that constitutes a unit appropri-
ate for collective bargaining. Sub-section 2 be amended to add at the end: “and
the community of interest of the group or groups”.

Clause 34 would be amended to read: “Where the Board has (a) received
from an employee organization an application for certification as a bargaining
agent for a bargaining unit, in accordance with this Act. (b) determined what is
a group or group of employees which constitute a unit apppropriate for collective
bargaining, in accordance with Section 32. (c) been satisfied that at least 10 per
cent of the employees of a bargaining unit wish to be represented by their own
bargaining agent. (d) been satisfied that the persons representing the organiza-
tion or organizations included in the application have been duly authorized to act
on behalf of the members of the association, insofar as regulating relationships
between the employer and the members are concerned, the Board shall, subject
to this Act:
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(1) certify the employee organization or organizations making the ap-
plication as bargaining agent, for the employees of this bargaining
unit, as part of the negotiating committee of this unit.

(2) decide that there will only be one collective agreement and one
bargaining committee for each unit.

(3) decide that any association which represents at least 10 per cent of
the employees of a given unit having common or community of in-
terests shall be automatically certified and have a right to partici-
pate in collective bargaining”.

There is no doubt, Mr. Chairman, that there would be some sections that
should be amended in relation with both these clauses, but at least this is the
sense, I think, of the amendments which Mr. Emard wanted to propose and I
want to second.

The JOINT CHAIRMAN (Mr. Richard): But you are not moving an official
motion tonight? You are just presenting this for consideration of the committee,
because it has not been drafted properly. We shall ask the Clerk to make copies
of this for distribution to members of the Committee, so that at the next meeting,
we can consider your suggestion. Perhaps, in the meantime, you might also draft
your amendments in a more complete form.

(English)

Is it agreed?

Mr. BELL (Carleton): Mr. Chairman, lest silence create any illusion that
there is agreement in this Committee with this proposal, I would like to say at
once that I disagree with it completely and I think that the new effect of this
would be to tear the Public Service of Canada into fragments. There would be
total disaster for the Public Service, and I want to say it right away.

The JoINT CHAIRMAN (Mr. Richard): I think we will have the opportunity
at a future meeting to discuss the intent of the propositions made by Mr. La-
chance and Mr. Emard and also to hear the objections from other members.

Mr. LEwis: I am not trying to put any burden on Dr. Davidson but I hope
that what we discussed earlier will be done, that Dr. Davidson will seek
whatever advice he requires, and if he is in a position to do so, he will give us the
result of such advice. I say, if he is in a position to do so, he will give us the
result of that advice.

The JoinT CHAIRMAN (Mr. Richard): We will meet then on Thursday
morning at 10.30.

The meeting is adjourned.
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APPENDIX S

ASSOCIATION OF POSTAL OFFICIALS OF CANADA
P.O. Box 772, Terminal “A”
TORONTO 1, Ontario
by N. A. Smart,
National President,
Association of Postal Officials of Canada

November 15th, 1966.
Mr. J. Richard, M.P.,
Chairman,
Joint Parliamentary Committee,
Bill C-170
Room 406,
West Building,
Parliament Buildings,
Ottawa, Ontario.

Dear Sir:

The following is a submission on Bill C-170, and Act, respecting employer
and employee relations in the Public Service of Canada, to the Joint Committee
of the Public Services of Canada.

We wish to extend to the Government our sincere thanks for the decision to
put in force a collective bargaining system in the Public Service of Canada. We
are, in fact, quite happy that at last Civil Servants will enjoy the same rights as
those extended to other employees of private industries across the country.

We quite understand that it is late for our organization to come forward and
submit a brief with respect to a particular point of this Bill, which in its present
form would constitute the denial of the rights of a large group of Civil Servants.

Having been rejected by other Associations of the Post Office Department
and, in addition, with the introduction of Bill C-170, it was realized that in order
to have a voice in our future, we would have no other alternative but to form our
own Association. At the general requests of Postal Officials across the country, a
national body was formed on October 16th, 1966, at which date 1100 officials,
representing close to 50 per cent, were members.

In Part 1, under Section 19, subsection (1) of paragraph (B), this clause
grants the Commission the power to determine rules for the composition of the
groups of employees able to negotiate. Under this Bill, “Unions” contained in a
specific group, to be certified must control 50 per cent plus one of the members,
and this entitled it to negotiate for the whole group. Under this section, our
membership comprising supervisory personnel, i.e. Postal Officers 1 to Postal
Officers 7, would form part of an operational group with the Postal Workers,
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Letter Carriers and Railway Mail Clerks. It is evident that the Canadian Union
of Postal Workers and the Union of Letter Carriers, having the largest member-
ship, would control the whole group and thus be in a position to control the
future of a group of Supervisors, who would have no voice or vote whatsoever in
these proceedings. This would leave us in a position whereby supervisors would
have their hands tied and would no longer be included in the management side.

In the event that this clause is adopted as written, there would be only one
recourse for the Association of Postal Officials of Canada, which means they
would be forced to come to an agreement with the Canadian Union of Postal
Workers and the Union of Letter Carriers to form a federation in which the
Postal Officials would be able to have a voice at the Collective Bargaining Table.

In this event, Postal Officials would have to follow the dictates of the more
powerful Unions and they would have to accept their policy. Therefore, in the
event of a strike, Postal Officials would have to accept the decisions brought
forth by these employees’ Unions, therefore belying the status of management to
Postal Officials. This would no doubt impede the task of a Postal Official and
certainly is contrary to the feeling of the Department.

While organizing, we were approached by the Postmasters of Semi-Staff
Offices, Grades 1 to 6, who wished to join our organization, not being statisfied
with their situation in the proposed legislation, we understand, all Revenue
Postmasters 1 to 23, and Semi-Staff Postmasters 1 to 6, will be included under
one group of the operational category. This is a most unsatisfactory position for
Semi-Staff Postmaster 1 to 6. At the present time, there is no parallel between
the two occupations and the only thing they have in common is their name.

A Revenue Postmaster is appointed by the Postmaster General and is paid
out of revenue. He is not a Civil Servant and occupies his position at the goodwill
of the Minister. He is usually the owner of a general store, or is a local merchant
in a small community and holds office mainly as a public service and to
complement the services rendered to the public by his store.

A Semi-Staff Postmaster is a Civil Servant appointed by the Civil Service
Commission, and subject to the same rules and orders as Postal Officers
(Officials). He is eligible to be promoted to a Postal Officer position and the
reverse is true for Postal Officers. They are eligible for promotion to the position
of Postmaster of a Semi-Staff Post Office. In being included with the Revenue
Postmasters, these officials will be in a position where the conditions of their
employment will be dictated, (directed), by a group of Postmasters who are
completely out of their range and ambitions. Most Revenue Postmasters occupy
their position as a part-time service and earn from $100 to $900 a year, with
few having revenue over this amount.

In summing up, with all due respect to the members of the committee, it is
our considered opinion that it would not be in the best interests of all concerned
to have Postal Officials and Postal Workers in the same bargaining unit. We also
believe Postal Officials, including Postmasters Grade 9 to 15, and Postmasters of
Semi-Staff Post Offices, Grades 1 to 6, can best be represented at the bargaining
table by their own representatives, who are fully cognizant with all the respon-
sibilities entailed in their positions they perform for the Post Office Department.
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Furthermore, with your permission, we reiterate that with the expansion
and development of the Post Office Department, we are increasingly aware that
working conditions are developing a pattern similar to outside industry, and it is
imperative to suggest that Postal Officials be given the opportunity to operate as
one cohesive bargaining unit, exclusive of all other groups.

Respectfully submitted for your consideration.
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APPENDIX “T*
(on Clause 26)
COMMENCEMENT OF COLLECTIVE BARGAINING
ADMIN.
SCIENTIFIC SUPPORT &
DATES OF OPERATIONAL PROFESSIONAL ADMIN. &
TECHNICAL FOREIGN
SERVICE
SCHEDULED
PAY REVIEW OcroBER 1, 1966 JuLry 1, 1967 OcToBER 1, 1967
ELIGIBILITY
FOR WiTHIN 60 DAYs oF Acr CoMING INTO FORCE
CERTIFICATION
NOTICE
TO FEBRUARY 1, 1967 NovEMBER 1, 1967 FEBRUARY 1, 1968

BARGAIN
ELIGIBILITY

TO ENTER

INTO ApriIL 1, 1967 JANUARY 1, 1968 APRIL 1, 1968
COLLECTIVE
AGREEMENT
TERMINATION OF

COLLECTIVE SerTEMBER 30, 1968 | Junk 30, 1969 SeEPTEMBER 30, 1969
AGREEMENT
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APPENDIX “U”

THE CIVIL SERVICE FEDERATION OF CANADA

88 Argyle Avenue, Ottawa 4, Canada

November 18, 1966.

Mr. Jean-T. Richard, M.P.,
Joint Chairman on Employer-Employee

Relations in the Public Service of Canada,
Parliament Buildings,
Ottawa, Ontario.

Dear Mr. Richard:

At the recently concluded Founding Convention of the Public Service Al-
liance, the delegates approved a resolution submitted by the Customs Excise
Union, with reference to provision for collective bargaining at the departmental
level in matters that could be considered as being within the prerogative of the
Deputy Head of the Department.

I realize that your Committee has completed its examination of witnesses
and there will not be a further opportunity for any oral presentation to your
Committee. I would, however, appreciate it if you would advise your Committee
members of the extreme concern of our departmental organizations that they
will be able to participate in the determination of working conditions at the
departmental level.

The fact that this resolution was brought forward at a Founding Convention
which was not established to deal with resolutions on policy, will indicate to
you, I am sure, the serious concern that we have with reference to this matter.

I trust that you will advise your committee members of this submission and
we would urge that a favourable consideration to this resolution be given.
Yours sincerely

C. A. Edwards,
Président.
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RESOLUTION

Submitted by—Customs & Excise Component—P.S.A.C.

Departmental Bargaining

WHEREAS the Constitution of the Public Service Alliance of Canada requires that

each Component shall:
“negotiate classification problems and working conditions of its members
solely of concern to them within the department or departments con-
cerned” (Section 8, subsection 5(c))

and

WHEREAS the Public Service Employment Act will permit delegation of certain
authority to departments,

and

WHEREAS delegation of classification to the departments has already been imple-
mented,

and

WHEREAS Bill C170 would exclude specific subjects from the bargaining process;
would not provide for bargaining at the departmental level and would preclude
bargaining by a Component unless the P.S.A.C. held the majority necessary for
certification in the bargaining unit or units in which the Component’s member-
ship were placed.

THEREFORE BE IT RESOLVED that the P.S.A.C. make a further presentation to the
Parliamentary Committee dealing with Bill C170 strongly urging amendment to
that Bill to Provide:

(a) Bargaining on all subjects affecting conditions of employment of
Government employees,

(b) Bargaining at the departmental level on any subject on which the
final authority is delegated to a department or departments;

(c) The granting of certification for purposes of departmental bargaining

to the organization having a majority of 50 per cent 4 1 of the
employees of a department.
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MINUTES OF PROCEEDINGS

THURSDAY, November 24, 1966.
(37

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
10.46 a.m., the Joint Chairmen, the Honourable Senator Bourget and Mr. Rich-
ard, presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Cameron,
Denis, MacKenzie (4).

Representing the House of Commons: Messrs. Bell (Carleton), Emard,
Hymmen, Knowles, Lachance, Lewis, Madill, McCleave, Orange, Richard, Tardif,
Walker (12).

In attendance: Dr. G. F. Davidson, Secretary, Messrs. J. D. Love, Assistant
Secretary (Personnel), W. A. Kelm, Planning and Coordinating Division,
Treasury Board; Messrs. P. M. Roddick, Secretary, R. M. Macleod, Assistant
Secretary, R. G. Armstrong, Staff Officer, Preparatory Committee on Collective
Bargaining in the Public Service.

The Committee considered Bill C-170 as follows: Clause 56, carried on
division; Clause 57, stand; Clause 58, stand; Clause 59, carried; Sub-clause
60(1), carried; Sub-clause 60(2), stand; Sub-clauses 60(3) to (8) inclusive,
carried; Clause 61, carried; Clause 62, carried; Paragraph 63(1) (a), stand;
Paragraph 63(1) (b) and Sub-clause 63(2), carried; Clause 64, stand; Clause 65,
carried, Clause 66, carried; Clause 67, carried; Clause 68, carried as amended
(see motion below); Clause 69, carried; Clause 70, carried as amended (see
motion below); Sub-clause 71(1), carried; Sub-clause 71(2), stand; Sub-clause
71(3), carried; Clause 72, stand; Clause 73, stand; Clause, 74, carried; Clause 75,
stand; Clause 76, carried; Clause 77, carried; Sub-clause 78(1), carried; Sub-
clause 78(2), stand; Sub-clause 79(1), carried; Sub-clause 79(2), stand; Sub-
clause 79(3), carried; Sub-clause 79(4), carried; Sub-clause 79(5), stand; Clause
80, carried; Clause 81, carried; Clause 82, carried.

Mr. Emard raised a question of privilege concerning a newspaper article.

Moved by Mr. Lewis, seconded by Mr. Knowles,

Agreed,—That the words “and have regard to” line 20 Clause 68 page 32 be
deleted.

Moved by Mr. Lewis, seconded by Mr. Knowles,
Agreed,—That the words after the word “made” lines 30 to 32 inclusive
Sub-clause 70(4) page 33 be deleted.

At 12.50 p.m., the meeting was adjourned to 9.30 a.m. Friday, November
25th.

Edouard Thomas,
Clerk of the Committee.
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EVIDENCE
(Recorded by Electronic Apparatus)

THURSDAY, November 24, 1966.

The JoiNT CHAIRMAN (Mr. Richard): The meeting will come to order.
On Bill No. C-170 we had reached clause 56. Dr. Davidson.

Dr. GEORGE F. DavVIDSON (Secretary of the Treasury Board): May I ask, Mr.

Chairman, that Mr. Love continue with this and with the first part of the next
block?

On clause 56—Time within which agreement to be implemented.

Mr. Love (Assistant Secretary (Personnel) Treasury Board): Mr. Chairman,
as I understand it, we had completed the review of clause 55, and are to begin
this morning with clause 56, which is a provision indicating the period within
which action must be taken to implement the provisions of a collective agree-
ment. It says, in effect, that, if the parties have not specified the period in the
agreement, then implementation must be within 90 days from the date of
execution of the agreement, or within such longer period as may, on application
by either party to the agreement, may appear reasonable to the Board.

The second subclause of clause 56 places a limitation on the subject-matter
of collective agreements designed to ensure that no collective agreement really
lies outside the scope of authority of the employer as represented by the
Treasury Board, or a separate employer.

The JoiNT CHAIRMAN (Mr. Richard): Are there any comments on clause 567

Mr. LEwis: When do you visualize that an agreement would not say within
what period it was to be implemented? I am not objecting, I just want to
understand what is the intent.

Mr. Love: I think this really arose in the beginning, Mr. Chairman, as a
result of some concern on the part of employee organizations about the possible
effects of what might be described as bureaucratic delay in a large-scale or-

ganization. We are not talking here about the term of the agreement or about
the—

Mr. LEwis: You are building in retroactivity in a sense, are you?

Mr. Love: If in the agreement there is a change in the conditions of service
governing payment for overtime, for example, the employer must then take
certain actions to carry out the obligations that he has entered into, and the
actions must be taken within such period as may be specified in the agreement
or, failing specification within 90 days—unless the employer could go to the
board and say “We have some terrible problems of communication”—let us
suppose, in the Arctic, or overseas, and it is going to take a somewhat longer
period to get these new provisions into effect.
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Mr. BELL (Carleton): Is subclause (2) really necessary? Surely this is in
effect in any event, and is there any evil in the employer undertaking to make
recommendations to Parliament? They cannot, of course, bind Parliament, but
they could undertake to ask Treasury Board or the separate employer to make a
recommendation to Parliament for enactment of legislation.

Mr. Love: Mr. Chairman, there may be a fine point of constitutional law
involved in this one, and I am not much of an expert on that. The problem is that
the employer is either the Treasury Board, in the case of the central administra-
tion, or a separate employer, such as the National Research Council, and, in
constitutional law, neither of these bodies is in a position to propose changes in
statute law to Parliament. A distinction for this purpose I think has to be made
between the Treasury Board and the Government-as-government.

An hon. MEMBER: The governor in council.
Mr. Love: That is right.

Mr. LEwis: I suppose that what could happen is that the Treasury Board
and the employee organization might agree that some amendment would be
desirable and perhaps send that recommendation on, but it cannot form a part of
the obligations undertaken under the collective agreement.

Mr. Love: That is right.
Mr. LEwis: That is really what you are saying.

Mr. Love: Because the employer is really not in a position to carry out that
kind of an obligation.

Mr. BELL (Carleton): But does not the very exception that you put in
subclause (a) defeat the argument you have made. It is not the Treasury Board
that goes to Parliament; it is the governor in council. In fact, under the British
North America Act it is His Excellency the Governor General who makes the
recommendation to parliament. You have put in an exception, and I think you
defeat your argument by putting in the exception.

There is no basic difference between recommending to parliament an appro-
priation bill and recommending an amendment to the public service act.

Mr. Love: Well Mr. Chairman, I would have to say that, on the basis of my
limited knowledge, this would appear to be a good point, that there is probably
no difference in these two actions in constitutional terms; but our legal advisers
have indicated to us that the Treasury Board, as the signatory to an agreement,
is in no position to bind the Government, to propose a change in statute law, I
think this is the basic problem we face here.

Senator MACKENZIE: Does this make any particular difference except
that it may be redundant?

Dr. DavipsoN: Could I but mention one additional point, Mr. Chairman? The

provisions of statute law, except in so far as the money requirements are
concerned—the ones that one thinks of, certainly—are service-wide types of

legislation. I must say that I would find a good deal of difficulty in seeing how
the separate employer could meaningfully enter into a collective agreement
under the terms of which they would undertake to seek a particular amendment,
let us say, to the Public Service Superannuation Act, or to any other service-
wide statutory legislation, and have that undertaking give rise to any meaning-
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ful result, unless it happened to represent what all of the other units in the
collective bargaining machinery also felt was desirable from their point of view.
You could arrive at a situation where, for example, the National Research
Council as a separate employer, or even the Treasury Board in its various
negotiations with a number of separate bargaining units, would be asked to enter
into a commitment that it would make different kinds of amendments which
were mutually incompatible within the same piece of legislation.

Although one could take refuge behind the argument that all that this
meant was that the Treasury Board would use its good offices to seek this
amendment, I think it would lead to a great deal of disillusionment if the
collective agreements began to include pledges to seek amendments to legislation
that could not, in fact, be lived up to by the employers’ representatives who
signed the agreement.

Quite apart from the constitutional question, which I do submit is one that
parliamentarians should consider, it does seem to me that there are very prac-
tical difficulties that would arise from the Treasury Board having to bargain
about statutory matters with some 60 separate bargaining units, and from
separate employers bargaining with an additional number of bargaining units.
The difficulty would arise from any regime of collective bargaining that would
make it possible to enshrine in separate collective agreements commitments to
seek changes in legislation that might be mutually inconsistent with the other
one. This, to my mind, is a compelling argument for including in the law some
provision along the lines set out in the draft Bill.

Mr. BELL (Carleton): Why would you assume that the Treasury Board, as
the employer, would enter into agreements which were mutually inconsistent?

Mr. LEwis: Let me put it differently. Your explanation makes the clause a
little less desirable, it seems to me, Dr. Davidson. I am grateful to you for
making it. Then let me put the question that Mr. Bell put to you a little
differently. What you have presented was a very good argument for not agreeing
to a certain demand, but not a very good argument for putting in the act a clause
which limits the area of negotiation. You can present that and say, for this
reason I cannot accept your demand.

Dr. DavipsoN: And then this goes to arbitration.

Mr. Lewis: And the arbitrator, if your reason is valid, will agree with you;
but it is hardly a reason for putting in a clause which limits the area of
negotiation.

Dr. Davipson: If the arbitrator renders a decision which, in legislative
terms, is inconsistent with a decision respecting the same piece of legislation that
is rendered by another arbitrator, where does this leave the employer, who has
an obligation to seek amendments from Parliament?

Mr. LEwis: Surely the arbitrator cannot render a decision which says that
you must do so and so when in fact the law does not provide for it. The only kind
of decision he can render is that you should try to change the law.

Dr. Davipson: But that is binding on the employer? Is that right?
Mr. LEwis: To try.

Dr. Davipson: To try to amend the law in the sense that that arbitrator has
specified; is that right?
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Mr. LEwis: That is right; and then you have two conflicting arbitral awards.

Dr. DavipsoN: For both of which the employer is bound to seek the approval
of Parliament.

Mr. LEwis: Well, obviously, he cannot. I do not see the difficulty. He just
cannot do two conflicting things. You have gone through the negotlatlons and
when you come back you tell them you could not do it.

Dr. Davipson: Well, Mr. Chairman, that, I must say, is a strange way of
expecting the employer to honour the terms of an arbitration agreement.

Mr. LEwis: That is done every day.

Dr. DavipsoN: This is an excellent illustration to my mind, of the point that
I am concerned about.

Mr. KNowLES: But, Dr. Davidson, are you not in danger of being in that
position with respect to the exception that is contained in this clause? By the
exception, you say that the employer is bound to try to get through parliament
an appropriation bill to cover moneys required for an agreement.

Dr. Davipson: That is right.

Mr. KNowLES: All right; supposing you have two conflicting arbitral awards
in terms of money only. According to this legislation, Treasury Board is obligat-
ed to try to get both of them through.

Dr. DavipsoN: That is correct; but the subject matter here of the arbitral
award is not enshrined in legislation which parliament is being asked to change.
It is quite possible that you could have one bargaining unit asking for one
overtime rate for its employees and a second bargaining unit asking for a
different overtime rate for its employees. It is conceivable—and I would hope
that we would not find ourselves in this position—that the Treasury Board as
employer, or the separate employer and the Treasury Board in two separate
situations, might find themselves obliged to agree to these separate monetary
rates of compensation for overtime; and the Treasury Board, under those cir-
cumstances, if the collective bargaining agreements so provided, would be under
an obligation to seek from parliament the appropriations that would be neces-
sary to honour those financial commitments. But this is, in my judgment, quite a
different thing from entering into inconsistent commitments with respect to
legislation that is on the statute books, that would require the Treasury Board
either to repudiate both of its commitments or to ask Parliament to do two
mutually inconsistent things in the way of changes of the legislation that
Parliament has already approved.

Mr. LEwis: You sound as if it never happened.

Dr. Davipson: I have still much greater faith than you have, Mr. Lewis.
Clause 56 agreed to.

An hon. MEMBER: On division.

The JoiNT CHAIRMAN (Mr. Richard): Clause 57.
On clause 57—When agreement effective.

Mr. Love: Mr. Chairman, subclauses (3) and (4) of this clause would have
to be deleted under the terms of the proposal made with respect to clause 26.

They really provide for the term of agreement entered into during the initial
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certification period, and these are now to be dealt with under the proposal
relating to clause 26 in a schedule to the bill; so that on subclauses (3) and (4)
the Committee would presumably want to reserve its position, at least until it
has dealt with the proposal relating to clause 26.

The JoiINT CHAIRMAN (Mr. Richard): Are there any other comments to
make on subclauses (1), (2) and (5) at the present time?

Mr. Love: It is possible, also, that a minor change in (2) would be required,
relating to the period of initial certification.

Mr. BELL (Carleton): Well, (2) is subject to subsection (3) and (5) is a non
obstante clause.

Clause 57 stands.

On clause 58—Binding effect of agreement.

The JoiNT CHAIRMAN (Mr. Richard): There is a change there too, is there
not?

Mr. Love: Yes, that is right, Mr. Chairman. This one, I think, should be left
open because there was a suggestion that the Committee might consider a change
that would make the collective agreement binding, not only on the bargaining
agent but, in the case of a council that is the bargaining agent, on the constitu-
ent organizations of the council.

Clause 58 stands.

The JOINT CHAIRMAN (Mr. Richard): We now come to clauses 59 to 89 and
101 to 105.

On clause 59—Provisions of Act applicable depending on process for resolu-
tion of dispute.

Mr. Love: Mr. Chairman, I would like to make the following opening
statement relating to this block of clauses relating to the dispute settlement
processes.

These sections describe the dispute settlement processes provided in the bill,
that is, a process based on binding arbitration, or one based on resort to a
conciliation board and the right to strike in defined circumstances.

Where the parties are unable to reach agreement on any term or condition
of employment that may be embodied in a collective agreement either the
bargaining agent or the employer may invoke the dispute settlement process
applicable to the bargaining unit concerned.

If binding arbitration is the process then the matters in question will be
referred by the chairman of the board to the arbitration tribunal. If the concilia-
tion board process is applicable then the chairman will refer the disputed
matters to a conciliation board.

The arbitration tribunal envisaged by the bill is modelled on the U.K. Civil
Service Arbitration Tribunal. It is to consist of a chairman and two panels of
other members, each panel to consist of at least three persons appointed as being
representative of the interests of the employers or employees. In respect of a
particular dispute the tribunal is to consist of a chairman and two other mem-
bers, one drawn from each of the two panels.
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Provisions relating to conciliation boards follow the pattern of the IL.R.D.L
Act. Each board is to be composed of nominees selected by the parties and a
chairman selected jointly by them. Its task is to endeavour to bring about
agreement and, failing that, to report findings and recommendations.

Conciliation board recommendations are not binding on the parties. The
right to strike applies only to employees in bargaining units governed by the
conciliation board process and only to those employees in the bargaining unit
who have not been designated as employees performing duties necessary to the
safety and security of the public.

A strike may only occur where there is no agreement in force and the
requirements of the conciliation board process have been met. A strike is
prohibited in all other circumstances.

The safety and security of the public would be safeguarded by provisions
specifying that no board may be established and, therefore, no legal strike may
occur, until the parties have agreed upon, or the Public Service Staff Relations
Board has determined, the employees or classes of employees performing duties
necessary to the safety and security of the public.

Clause 59 agreed to.

On clause 60—Public Service Arbitration Tribunal established.

Mr. WALKER: I have one small point, Mr. Chairman, on subclause (2).
Somebody may ‘“be removed by the Governor in Council on the unanimous
recommendation of the Board”. When you use the word “unanimous” are you
speaking about the full complement of the Board?

Mr. Love: Yes, sir; I would think so.
Mr. WALKER: Or the quorum of the board?

Mr. Love: Well, I think it would have to be the unanimous recommendation
of the full board in this case, the way it is worded.

An hon. MEmBER: That would include the vote, would it not, of the man who
is fired?

Dr. DAVIDSON: No; this is the Staff Relations Board.
Mr. Love: That is right.

Mr. WALKER: I am thinking of the case where one of the chairmen of the
arbitration tribunals may, for cause, be removed by the unanimous decision of
the board. It is this word “unanimous” that bothers me. I think that if the
man had to be removed it might take two years to get a unanimous recom-
mendation of the Board, because there are other provisions here in connection
with the composition of the Board such as that when people are sick somebody
else can carry on, and all the rest of it; we have made provision for absent
members of boards so that business will carry on, but in this particular instance,
you have to have apparently 100 per cent of the membership, no matter
whether they are—

Mr. LEwis: I suppose it is the only way to safeguard the interests on the
board—

Mr. Love: That is right.
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Mr. LEwIs: —to make sure that both interests, or all the interests, on the
board are agreed. That is the reason for the unanimity, I suppose.

Mr. Love: Yes; I think the intention here is that the chairman of the
arbitration tribunal—because of the character of his position, which is likely to
be a tough one—should have a very considerable security of tenure during his
period of appointment, and that it should not be easy to remove him.

Mr. Ropopick: Mr. Chairman, it seems to me that there is two possible
interpretations of what is said here, and I think these need to be identified. If
there is a question about what is intended and the working it should be further
explored.

As I would read it and this is only a personal view this relates to a decision
made by the board, and where the board has the capacity to sit and make a
decision and that decision is unanimous then that would be the circumstance
referred to here. If it were desired that every member of the board should agree
before this removal were made, it would be my impression that this would have
to be phrased somewhat differently.

Mr. Love: That is right.

Mr. KNowLES: That the board in order to sit and pass has to have its
chairman or vice-chairman present and an equal number of spokesmen for the
other two interests.

Mr, Love: That is right.

Mr. KNOWLES: And in that circumstance, as Mr. Roddick has just said it is
on arriving at a unanimous decision at that point that it speaks?

Mr. Love: That is right.

Mr. WALKER: But it does not talk about a unanimous decision. It seems to me
that it is a rather informal arrangement. It talks about a unanimous recommen-
dation. I am not trying to play with words here. I just see the necessity, at the
outset, to be very clear on this, so that if such circumstances arise there is no

question about the interpretation of the provision for the removal of such a
person.

Mr. Love: I think my colleagues at the witness table have concluded that we
would be wise to look at this to make sure that we are talking either about the
board as a whole or about a division of the board, because there is provision for
the board to break down into divisions for particular purposes. We would like to
check with the legal draftsmen to get the clear intent of the clause.

Dr. Davidson says that we would also like at this point to get some reaction
from the Committee on what its view would be, whether the requirements
should relate to the board as a whole, or whether it would be satisfactory to limit
it to a division of the board. A division of the board consists of the chairman or
vice-chairman and an equal number of the members of the board from each side.

Mr. KNOowLES: Mr. Chairman, if I could just identify what appears to me to
be one other alternative, it might include all ordinary members of the board and
the chairman or vice-chairman. I was a little concerned about the role of the
chairman and vice chairman and, therefore, to respond to Mr. Love’s question,
you would have to ask yourself whether you want both the chairman and the
vice chairman to be included on this matter.
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Mr. BELL (Carleton): To me there is sufficient safeguard if it is a unanimous
decision of the board which I take to be the chairman or the vice chairman and
an equal number of representatives of the two parties. They make a unanimous
recommendation, and then there is the additional safeguard of the governor in
council. My own view is that that is sufficient.

Mr. KNoWLES: My only comment is that you should make it precise. If we
argue about it here what would the poor board do? I made the point just a
moment ago, but I will make it again, that we have many rules in the House of
Commons where the phrase ‘“‘unanimous consent” appears, and we do not have to
wait until all 265 members are there.

Mr. BELL (Carleton): We had unanimous consent on division the other
night.

Mr. KNOWLES: That was ingenuity on the part of your party, Mr. Bell.

Mr. BELL (Carleton): I agree.

The JoinT CHAIRMAN (Mr. Richard): Are there any other comments on
clause 607

Mr. BELL (Carleton): There is another matter I would like to raise. We had
a considerable number of representations in the briefs to the effect that where
you have a tripartite tribunal, such as you have here, the right of the selection
of the employer-employee representatives should be vested in the parties, rather
than in the governor in council as in the section.

I assume that perhaps the reason no effect is given to those representations
is the fact that it would be very difficult to get the very numerous employee
representations together and to agree upon a designation or recommendation of
a representative.

Mr. LEwis: Not the governor in council, but the board.

Mr. BELL (Carleton): I am sorry, yes; the board.

Mr. LEwis: The governor in council appoints a chairman; the board ap-
points the others.

Mr. BELL (Carleton): Yes, I am sorry.

Mr. Love: I think that is right. Your suggestion, Mr. Bell, is, I think, the
basic reason for this. It is assumed that the board, as constituted, is representa-
tive of the interest of both sides and should be in a position to make an
impartial decision on matters of this kind.

The JoinT CHAIRMAN (Mr. Richard): We will stand subclause (2) of clause
60. The other subclauses are agreed to.
Subclauses 1, 3, 4, 5, 6, 7, and 8 of clause 60 agreed to.

Subclause 2 of clause 60 stands.

On clause 61—Qualifications for membership.

Mr. BELL (Carleton): I had some objections to this clause, but I confess I do
not remember what they are at this moment.

Mr. LEwis: I think there was an objection to the original clause 13; in other
words, the question of whether an employee can become a member, etc.
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Mr. Love: Mr. Chairman, my record indicates that clause 13 was agreed to,
although I am not sure about that. There was something to be checked in the

French text.
Clauses 61 and 62 agreed to.

On clause 63—Request for arbitration

Mr. Love: Mr. Chairman, I would like to draw attention to the fact that, in
view of the discussion in Committee relating to clause 52—and members may
recall that this clause refers to the termination of the negotiating relationship—it
is entirely likely that suggestions will be made for changes in the clause, or for
changes affecting the clause. If the suggestions are accepted, they will probably
call for a consequential change in clause 63 (1) (a), which also refers to the
negotiating relationship being terminated.

I think I will have reason to make a similar comment with respect to a
number of clauses in this block, because a number of clauses do refer back to the
wording in clause 52.

The JoiNT CHAIRMAN (Mr. Richard): Would you indicate which ones, as
you go along?

Mr. Love: Yes.

Mr. BELL (Carleton): The Professional Institute raised the question of the
relevance of the words “good faith” in line 34 on page 30.

Who is to determine whether the parties have been bargaining collectively
in good faith, and what happens if there has not been bargaining collectively in
good faith?

Mr. Love: Mr. Chairman, about the relevance of these words I would have to
say that it is almost an article of faith, among people who are responsible for
labour legislation, to refer to this phrase in a wide variety of circumstances. It
is important, I think, that this legislation should reflect this practice.

Mr. KNowLES: That is there so that each side can claim that the other did
not do it.

Senator CAMERON: Mr. Chairman, I think Mr. Bell’s point was very well
taken. I do not know very much about labour relations negotiations, but I have
an underline on those two words, too. Who does determine?

Mr. Love: Mr. Chairman, if anyone had any responsibility in this respect, it
would be the chairman of the board, because it is the chairman of the board to
whom a request for arbitration is submitted. If it were his view that the
conditions as stated in the law had not been complied with, then I assume that he
would be under no obligation to forward the request for arbitration to the
tribunal.

Mr. BELL (Carleton): Then what happens?

Mr. LEwis: They would tell them to go back and bargain some more, in good
faith.

Mr. Robpick: Mr. Chairman, I think the answer to Mr. Bell’s question is that
the chairman is placed under an obligation to forward these. If it is alleged that
he has not complied with this obligation, that allegation would be made to the
board as a board and then the board would, in effect, have to make a judgment,
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in the first instance at least, whether or not the chairman had complied with his

obligations under the act; and the whole problem of the interpretation of the law !

and whose responsibility it is would then, I think, be on the table.

Mr. BELL (Carleton): I think the words are just window-dressing.

The JoiNT CHAIRMAN (Mr. Richard): Does clause 63 carry, subject to
subclause (1) (a)?

Mr. Lewis: I am trying to understand the difference between (a) and (b).
Is this what you are really saying, that if no agreement is reached, and the
whole package is in dispute, as it were, (a) applies, and at any time prior to
reaching an agreement they can ask for arbitration. But if they reach an agree-
ment on most issues and some issues are still left in dispute, and they want to
go to arbitration only on those left in dispute, then they must do so within 7
days of the date on which agreement is reached?

Mr. Love: That is correct, sir.

Mr. LEwis: Before an agreement is reached at any time, they can ask for
arbitration?

Mr. Love: Yes.

Mr. LEwis: If an agreement is reached within 7 days on the outstanding
issues?

Dr. DavipsoN: The bill contemplates that a request for arbitration be made
in respect of all terms and conditions of employment that have been on the table,
so to speak, or the parties could enter into an agreement with respect to most of
them and refer only a small number to the tribunal. 3

Mr. LEwis: That is the difference between (a) and (b). Therefore (a) could
simply have said—and I am not trying to word it—‘“at any time before an
agreement is reached”. That is what it really refers to.

Dr. DavipsoN: If the parties reach a deadlock and an agreement has not
been reached.

Mr. LEwis: If an agreement has not been reached then one of them can say
“I want arbitration”.
(Translation)

Mr. EMARD: Mr. Chairman, could I have authorization to speak on a question
of personal privilege?

The JoiNT CHAIRMAN (Mr. Richard): After we have gone through Clause 63.
No, I am not finished.
(English)

Subclauses (1) (b) and (2) of clause 63 agreed to.

Subclause (1)(a) of Clause 63 stands.

(Translation)
The JoiINT CHAIRMAN (Mr7. Richard): Yes, Mr. Emard.

Mr. EMARD: Mr. Chairman, I was extremely surprised to see an English-
language newspaper attribute motives to me that I never had, relative to the
amendment that I presented at Tuesday’s sitting of the Public Service Com-
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mittee and I wonder whether this opinion, as expressed in the Press, is shared by
members of this Committee. Therefore, to avoid any misunderstanding, I should
like to make a clarification.

I want to say that I am neither a nationalist nor a separatist. At the present
time, I am an antiseparatist, at least so far I have been.

There are a great many French-Canadians who have lived side by side with
English-Canadians from one end of the country to another. Of course, I under-
stand that some English-Canadians do not like French-Canadians and vice versa,
but that is a minority. I do not think we should be accused of nationalism, if we
expose certain problems.

In the amendment that I presented, they wanted to see an intervention to
propagate trade unionism on the basis of language and nationality, whereas I
believe on the contrary, that I was extremely prudent in the wording to avoid
this aspect. However, we cannot deny that organization on a national basis does
create certain problems, and it is not by avoiding speaking of them, that we will
be able to solve them. I think that we should establish a dialogue and try to find
solutions to the problems which face us. In the past we often avoided discussing
a thorny problem, because we feared displeasing someone but instead of solving
problems, they were aggravated. I do not claim that the amendment I presented
offers the best solutions. But allow me to point out, however, that even if each of
us recognizes the existence of this particular problem, no one has proposed any
solution to it. I would like to see that English-speaking Canadians stop thinking
that when a French-Canadian raises a problem which is his own particular
problem, he is automatically a separatist and wants to break up Confederation.

I am proud to say that I have no racial prejudices. For ten consecutive
years, I was the President of an Association with 10,000 employees throughout
Canada, and members in the Provinces of Quebec and Ontario. The majority of
the members I represented were English-speaking, and I must say that personal-
ly, I feel completely at ease in Vancouver as well as in Montreal.

The problems which confront us, however, are of a labour or trade union
aspect as well as economic and cultural, and I am convinced that if each of us
wants to take the trouble to adopt a frank and honest attitude, we will find a
just and fair solution to all. That is all I wanted to say.

The JOINT CHAIRMAN (Mr. Richard): Mr. Emard, do you have the news-
paper article in question, and could you identify it?

Mr. EmaRrDp: It was an article which appeared in the Ottawa Journal,
yesterday, I think.

The JOINT CHAIRMAN (Mr. Richard): Are there any comments from other
members?
(English)

Mr. LEwis: Mr. Emard objects to the fact that they did not say he was not a
nationalist yet.

Mr. EMaRD: No, I am still anti-separatist, and it will take a lot to change my
mind.

Some hon. MEMBERS: Hear, hear.

The JoINT CHAIRMAN (Mr. Richard): Yes, Mr. Walker?
25202—2
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Mr. WALKER: Mr. Chairman, I would like to say that certainly I would not
want any inference to come from Mr. Emard’s question of privilege to the effect
that this Committee—in my own case I have not read the article—in any way
goes along with the suggestion that apparently was contained in the article. Mr.
Emard’s very considerable talents have been of great assistance to the Com-
mittee. All politicians are subject to this sort of thing from time to time, and we
sympathize completely with whatever of his feelings were ruffled by this article.

The JOINT CHAIRMAN (Mr. Richard): Mr. Walker, I think when I said the
few words, “A bon entendeur, salut.” that is a proper expression. There is not a
good translation for that.

On clause 64—Request for arbitration by other party.

Mr. Love: Mr. Chairman, once again there is reference in subclause (1) to
the phrase relating to the termination of the negotiating relationship and, since a
change in the substantive clause relating to this is now being considered I would
suggest that the Committee might stand this.

Clause 64 stands.
Clause 65 agreed to.

On clause 66—Selection of members to hear and determine matter in
dispute

Mr. Love: Mr. Chairman, perhaps at this point I should indicate the nature
of the change that is being considered. This relates to clause 52.

We now think it might be possible to delete, in effect, clause 52. This would
probably involve, as far as we know now, the addition of a new clause following
clause 65.

I might say here that the basic concept on which these provisions of the bill
is based is that, once a dispute has moved into the arbitral area, we must provide
in the bill that at the time an arbitral award is rendered all of the matters that
are subject to arbitration which have been in discussion between the parties,
should be dealt with for the period of the agreement or the arbitral award.

This means, in effect, that if a collective agreement has not been reached at
the time an application for arbitration goes forward, there are two possibilities.
One is that the parties might, after the application for arbitration has gone
forward, still reach an agreement on the outstanding issues. The second is that
the arbitration tribunal might make an award, at which time the collective
agreement plus the arbitral award, or the arbitral award if that is all there was,
would be in effect for the period of the agreement or the award.

The proposed new clause following clause 65 would be designed simply to
make it clear that the parties would still be free to enter into an agreement after
an application for arbitration had been made.

Dr. Davidson wants me to be even clearer. The parties would still be free to
enter into an agreement after the application for arbitration had been made but
before the arbitral award had been rendered. The main point here is that, once
the arbitral award was rendered, the process would be ended for that particular
negotiation.
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Mr. LEwis: That is subject to a provision somewhere that the parties can
mutually make changes except for the term of the agreement.

Mr. Love: This is right.

The JoINT CHAIRMAN (Mr. Richard): That makes good sense. Clause 66 will
stand, then.

Mr. Love: Mr. Chairman, clause 66 is all right, I think. Between clauses 65
and 66 there will be a proposed new clause.

Mr. LEwis: Clause 65 will still apply? You will be changing the numbers.
Let us just keep in mind that there will be re~numbering.

Mr. BELL (Carleton): There may be a fair amount of re-numbering.
Clause 66 agreed to.

On clause 67—Matters constituting terms of reference.

Mr. Love: Mr. Chairman, at this point in time both the parties to the dispute
have had an opportunity to submit to the chairman their proposals for the terms
of reference of the arbitration tribunal. This clause would simply provide for
these matters to be put before the arbitration tribunal.

Mr. LEwis: I think I follow this, Mr. Chairman, but to summarize it for my
own sake, in clause 63 the party asking for arbitration sets out in the notice the
matters it considers outstanding. In clause 64 that notice is sent to the other
party, and the other party may add matters which, in its opinion, should go to
arbitration, and thus the package goes to arbitration.

The only question in my mind is whether the words

together with any other matter that the Arbitration Tribunal con-

siders necessarily incidental to the resolution of the matters in dispute. ..

are wide enough to give the arbitrator the opportunity of sawing-off things one
against another. I suppose it is.

Mr. Love: The assumption here, I think, is that, if there were no flexibility
at all, the precise wording of the terms of reference as forwarded to the tribunal
might almost have the effect of requiring the tribunal to come down with an
award that created a nonsense of some kind. These words, as I understand them,
are designed to make it possible for that nonsense to be avoided.

Clause 67 agreed to.
On clause 68—Factors to be taken into account by Arbitration Tribunal.
(Translation)

Mr. EMARD: On 68, could I have an explanation as to what A, B, C, and D,
mean, and then in E, I think it sums up everything specified in A, B, C, D: “any
other factor that to him appears to be relevant to the matter in dispute.” Why
then, detail A, B, C, and D?

(English)

Mr. Love: I think the drafters of the legislation felt that because, in the past,
parliament has provided guidance to the pay determination authorities on the
types of matters that are referred to in subclauses (a), (b), (¢) and (d),
parliament would now wish to provide the same kind of guidance at a time
when, for the first time, provision is being made for binding arbitration.

25202—2}



1010 PUBLIC SERVICE OF CANADA Now. 24, 1966

I do not think that the language of the clause is such as to be restrictive on
the tribunal, and certainly that is not the intent. I think the effect of subclause
(e) is to make it quite clear that these matters are not restrictive.

Mr. LEwis: Do you really need the clause at all?

Mr. Love: I think this is a matter for the Committee to decide. As I say,
there are clear-cut precedents of this kind in the previous statutes relating
particularly to the determination of pay in the public service. There was a clause
of this kind in the 1961 version of the Civil Service Act, which imposed upon the
Civil Service Commission an obligation to consider matters of this kind before
making a recommendation to the government.

In view of the fact that the language of the clause is not such as to place any
real restrictions on the tribunal, I think our view would be that the clause can do
no particular harm, and may be of some value as an indication by parliament of
the types of considerations that it would consider legitimate.

Mr. LEwis: You have a permanent arbitration tribunal. I am not necessarily
arguing against this clause, but it is another example of dotting every “i” and
crossing every “t” in this legislation, which I am not sure is a fortunate approach.
Is not the arbitration tribunal, which is a permanent one, the body to develop, as
it goes along, criteria for determination of disputes? I have no objection per-
sonally, as far as I can understand the criteria set out here, to the way in which
they are phrased; they are pretty normal criteria in collective bargaining; but I
feel just a little unhappy about all of us around this table, who will not be
involved in the actual disputes, setting down the criteria, and asking other
members of parliament to do so. Why can we not leave it to the arbitration
tribunal to develop criteria for consideration of these matters, and in decision
after decision they will indicate the criteria that govern the government.

Mr. KNOWLES: Is it not already there in clause 67, that the tribunal shall
consider the matters in dispute, of course; but then:

.. .together with any other matter that the Arbitration Tribunal considers
necessarily incidental to the resolution of the matters in dispute. ..

Mr. Love: Mr. Chairman, I do not think that is intended to deal with this.
This is the situation in which the terms of reference, as put forward by the
parties, specify certain terms and conditions of employment that the parties wish
to have changed and, because of an oversight, let us say, in the drafting of the
proposals put before the arbitration tribunal, a strict adherence to the matters
set forward would put the arbitration tribunal in the position of having to make
an award that really would not make much sense. I really do not think that
clause 67 is designed to set forth in any way the types of considerations that the
tribunal should take into account in dealing with the matters put before it.

Mr. BELL (Carleton): Mr. Chairman, while I certainly believe that we
should do everything to simplify the bill, it seems to me that there can be no
objection whatever to each one of the criteria set forth here, and there is
advantage, at least in the early stages, of cataloguing the things that ought to
come forward. It seems to me that this is actually helpful in the development of
the jurisprudence that the tribunals will have.

Dr. Davipson: Mr. Chairman, I was going to make the same point Mr. Bell
has made, that at least for the period of time that is required to establish some
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degree of continuity between the old regime and the new regime, it seems to me
that there is justification for providing some broad and general philosophical
guidelines, if you like, as to the general direction in which we would expect the
arbitration tribunal to move. We gave a great deal of thought to this in the
preparatory committee and we found ourselves recoiling from any attempt to
prescribe detailed and rigid directives for the arbitration tribunal to follow. But
we did feel that it would be rather unwise to set this new regime in motion to
establish an arbitration tribunal that initially, for understandable reasons, will
not be as familiar with the complex of relationships within the public service as
it will after a few years and for parliament to give it no guidelines, no signposts
whatever, by which it should endeavour to exercise its arbitral function. It was
this consideration—that a complete vacuum would really be an abdication of
parliament’s responsibility—that prompted us to attempt gingerly the kinds of
proposals that we have set out in section 68 as guidelines for the arbitral
tribunal.

(Translation)
The JOINT CHAIRMAN (Mr. Richard): Mr. Emard.

Mr. EMARD: Mr. Chairman, under B, we speak of other variations, geograph-
ical, industrial variations. Do we mean by this difference in wages?

(English)

Mr. Love: I think that would be included, Mr. Chairman. Certainly, in my
experience over the last year in the consultative process, I have found that both
the representatives of employees and the representatives of the employer have
had occasion to put forward arguments based on all of the matters set out in (a)
to (d). As I say, there is nothing restrictive about this. If (a) to (d) were to have
any effect at all, other than general guidance, they would simply mean that if
one side or the other wanted to advance an argument that fell within their terms,
it could not be told by the arbitration tribunal that it was putting forward an
argument that was irrelevant. I think that is the sole effect, really, of the section.

(Translation)
The JOINT CHAIRMAN (Mr. Richard): Mr. Emard.

Mr. EMARD: What scares me a little bit, is that at least twice I have seen
‘“geographic considerations”. I would have thought that the object of bill C-170,
by having national units, would have been for wages to be equal from one end of
Canada to the other.

(English)

Mr. Love: Mr. Chairman, the bill will, among other things, cover large
groups of employees who are at the moment governed, not by national rates of
pay, but by locality-oriented rates of pay. I am referring to the large group of
employees who are governed by the prevailing rates general regulations. I do
not think we can assume that bargaining in these national units will necessarily
always proceed on the assumption of national rates.

Mr. LEwis: Mr. Chairman, I think on the whole I would like to see the
words “and have regard to” deleted. If they do not mean more than “consider”
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then they are redundant. If they mean more than the word “consider” then they
are too binding.

Mr. EMARD: Where is that?

(Translation)
Mr. LEwis: I don’t know what the French translation is, of—

(English)
“And have regard to,”

(Translation)

The French version. What are the words in the French translation?
The JoINT CHAIRMAN (Mr. Richard): “Considérer et apprécier”,

(English)
Mr. BELL (Carleton): The old Civil Service Act used the phrase “take into
account.”

Mr. LEwis: Well, I think “shall consider” is enough. Let us take the words
“and have regard to” out. If they mean the same thing or if they mean more than
that I do not think they are desirable.

Mr. Love: Mr. Chairman, I do not think that this would change the intent
of the section in any way of which we are aware.

Mr. LEwis: It is a bit of legal jargon that all lawyers get into. If we mean
“consider” let us just say “consider.” I move the deletion of the words “and have
regard to.” I do not go in for legal jargon.

The JoiNT CHAIRMAN (Mr. Richard): It is moved that in line 20 the words
“and have regard to” be deleted. Agreed?

Some hon. MEMBERS: Agreed.

Motion agreed to.

Clause 68 as amended agreed to.

On Clause 69—Procedure governing hearing and determination of disputes.

Mr. Love: Mr. Chairman, this simply provides that the tribunal may deter-
mine its own procedure, shall give the parties full opportunity to present
evidence and make submission and shall have the powers relating to the admin-

istration of oaths and the making of investigations that may relate to matters
before it.

Clause 69 agreed to.
On Clause 70—Subject matter of arbitral award.

(Translation)

The JoINT CHAIRMAN (Mr. Richard): Mr. Emard.

Mr. EmMARp: Mr. Chairman, I am trying to get used to what Bill C-181
represents relative to the merit system. I see what the Commission is supposed to

do so that the bill can be applied and see that the bill operates efficiently. It is so
different from what happens in industry that I do not understand it quite well.

S
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Particularly, I understand that the Civil Service Commission or the new iden-
tification of Public Service Commission is to administer Bill C-181. Now, in the
case of arbitration, according to clause 70, sub-clause 3, we say that “no arbi-
trary award shall deal with the standards of procedures”, what is important here
“the processus governing the appointment”. Appointment, I am in agreement,
appointment everywhere in industry is the prerogative of management. When it
comes to appraisal, and particularly promotion, transfer, lay-off, there, if I
understand correctly, the Public Service Commission decided the other day, I
think, to have special tribunals to deal with these cases. Did I understand
correctly in this regard? It will be an arbitration tribunal, composed of members
of the Public Service, to deal with these cases which cannot be submitted to
arbitration. Is that it?

(English)

Dr. DavipsoN: My understanding is that in the proceedings before this
Committee there was agreement reached by the Committee on a system of
tribunals for Bill C-181 which was somewhat different from the system that was
proposed in the original bill. It would be this system of tribunals that the

Committee has agreed upon for Bill No. C-181 that would deal with these
matters that are referred to in subclause (3).

(Translation)

Mr. EMARD: Where is this covered, that these tribunals are to be estab-
lished? Is it in Bill C-181?

(English)
Mr. LEwis: Bill No. C-181.

Dr. DavipsoN: It is for that reason, M. Emard, that this bill must exclude
from its provisions matters that come within the jurisdiction of the arbitral
arrangements provided for in Bill No. C-181.

(Translation)

Mr. EMARD: This remains in the hands of the Public Service Commission
completely. Right?

(English)
The JOINT CHAIRMAN (Mr. Richard): Shall Clause 70 carry?

Mr. LEwis: No. I share Mr. Emard’s implied fears about the limitations
contained in subclause (3). I have argued this before and I do not want to start it
all over again. I do not see any reason why it could not be possible to draft the
subclause to direct that any decision on these matters must be based on the merit
system established by the public service commission or must not do violence to
it, or whatever language you want to use. But to take all of these things out of
the collective bargaining process, when the arbitration process is part of it, I
cannot accept. We have argued this before and I do not like taking the time of
the Committee to do it again. I just simply do not see any reason why the
subclause could not take the appointment of employees out of the area of
negotiations and tie the remaining steps of appraisal, promotion, and so on, to the
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merit system established by the public service commission so that the arbitrator
cannot ignore it, cannot do violence to it, but within those limits leave room for
him to be able to provide something. I cannot at the moment visualize any
particular case but that is the general thought that occurs to me.

I find it difficult to understand in subclause (4) the reason—except some
fears the employer has—for the last words of that subclause. Why do you have to
order the arbitration tribunal not to write an award which contains:

70. (4) —reasons or any material for informational purposes or
otherwise that does not relate directly to the fixing of those terms and
conditions.

Are you intending to appoint morons to the arbitration tribunal? Because if you
are not, the members of the arbitration tribunal are not likely to deal with or say
more than the fact the matters in dispute are before them. If in some situation
the arbitration tribunal finds it is necessary to make some general observations
that may be of value, why should you prohibit them from saying so?

An hon. MEMBER: That is to cover minority decisions.

Mr. LEwis: It is the “i” dotting and “t” crossing which I object to. I will
move the deletion of that unless I hear reasons which persuade me I am wrong,
which is possible. I cannot vote for clause 70 with the limitations on the
arbitration procedure which are involved in subclause (3), and which concern a
very wide area of normal collective bargaining, promotion, transfer, lay-off, all
of these things are always in collective bargaining, and if you want to preserve
the merit system I share that desire with you. I do not think it is beyond human
ingenuity or lawyers’ ingenuity to draft it in such a way as to tie the arbitration
tribunal to the merit system, as established by the public service commission,
without taking all of these out of the area of collective bargaining.

Senator CAMERON: Mr. Chairman, I have a note here that Arnold Heeney
has commented to some extent on this particular section.

The JoiNT CHAIRMAN (Mr. Richard): Yes, he did.

Senator CAMERON: But I do not recall at the moment the exact way he put
it:

Mr. LEwis: Senator Cameron, in the very attractive way that Arnold
Heeney has, what he said added up to the fact that he wanted to retain the merit
system and that that must be left to the public service commission and cannot be
left to negotiation or an arbitration tribunal that might dent it. That is the
position in effect.

Mr. Love: Mr. Chairman, with respect to clause (3), as I understand the
suggestion put forward, it would almost inevitably involve a juridictional con-
flict between two authorities, each of which would be interpreting the merit
system. I think that is the basic problem that the drafter of the legislation faced
in coming up with subclause (3).

With respect to the comment on clause (4), I think—
Mr. LEwis: All I am asking is that we take away the muzzle.

Mr. Love: I think the underlying philosophy here is that, in a system of this
kind, the award of the tribunal must be regarded by the parties as final and
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binding. The experience in some other jurisdictions, and notably in the British
jurisdiction, suggests that the parties are quite prepared to accept the award
handed down—but if reasons were to be given, they may be somewhat upset by
the implications of those reasons. In other words, the reasons might provide
fodder for argument and dissatisfaction, even in situations where the awards
themselves would not. The officials working on this have felt that the task of the
arbitration tribunal is going to be an extremely difficult one at best, and that its
status in the system would be protected to some considerable degree if it
operated under terms of reference of this kind.

Mr. LEwis: Surely the opposite is even more important, Mr. Love? Namely,
that if the arbitration tribunal produces an award, which in its terms it might be
considered unacceptable to just baldly put it down on a piece of paper, and it
could be sold and supported by reasons, the fear that the reasons might give rise
to disagreement is more than offset, in my experience, by the fact that they sell
the decision to the employees concerned more often than they raise the opposite.
If the arbitration board is given facts and figures and it sets out the facts and
figures and its conclusion follows more or less logically—it never follows entire-
ly logically—then the leaders, for example, of the employee organization con-
cerned have something to persuade their members that they have not been
taken. I would think that is a thousand times more important, with great respect,
than the possibility that the reasons will have implications that people will not
like. Furthermore, I again urge you not to make these things so rigid. Leave it to
the arbitration tribunal, like any other tribunal, to use its common sense. If they
think they are in a position where they can say, “The following are our conclu-
sions and the following is the award and that is the best thing to do in a given set
of circumstances”, that is what they will do. We have to assume they will be men
and women of intelligence and some knowledgability. If they feel that reasons
are useful, then they will put reasons in. Why should Parliament say to them,
“You cannot under any circumstances put in reasons, even if you think they are
desirable, nor under any circumstances can you put in informational material
that in your judgment may be of assistance to somebody. You just have to put
down your conclusions and nothing else.” I just do not see any need for it and I
will move, Mr. Chairman, that the words ‘“shall not contain reasons or any
material for informational purposes’” be struck out and the balance be edited
accordingly.

The JoiNT CHAIRMAN (Mr. Richard): Mr. Lewis moves, seconded by Mr.
Knowles that—
Mr. LEwis: To end after the word “made” is the simplest way.

The JoINT CHAIRMAN (Mr. Richard): —all the words after the word “made”
on line 30 be deleted.

Mr. BELL (Carleton): I take it the expression “that does not relate directly
to the fixing of those terms and conditions” qualifies reasons. Mr. Lewis has
endeavoured, I think, to leave the inference that there would be no reasons
given, only conclusions. There will be reasons given in the arbitral award
provided the reasons relate to the fixing of the terms and conditions.

Mr. LEwis: Directly.
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Mr. BELL (Carleton): With great respect, I think Mr, Lewis has not been
reading recent reports of royal commissions which have been delivered by very
distinguished judges and which have departed completely from terms of refer-
ence. It seems to me there is no harm in saying, “You had better stick with your
terms of reference”, and I think this is actually salutary. I wish this would be put
into the Inquiries Act so we could tell all royal commissioners under the
Inquiries Act they had better stick to their knitting.

Mr. LEwIs: You are just going from the particular to the general, Mr. Bell.
This is logically unacceptable.
The JOINT CHAIRMAN (Mr. Richard): Are you ready for the question?

Mr. WALKER: Have the officials any comment to make on this suggested
amendment?

Senator CAMERON: Could we hear that again, Mr. Chairman?

The JoiNT CHAIRMAN (Mr. Richard): Mr. Lewis has moved that all the
words after the word “made” on line 30 be deleted.
Mr. LEwis: It will read:

An arbitral award shall deal only with terms and conditions of
employment of employees in the bargaining unit in respect of which the
request for arbitration was made.

Period. Then the arbitration tribunal would use its judgment as to what else
it wanted to say.

Senator CAMERON: I think, Mr. Chairman—

Mr. LEwis: We will make sure that a certain judge is not chairman of the
arbitration tribunal, that is all.

Senator CAMERON: I think, Mr. Chairman, this does have a pretty paternal-
istic sound. There is a good deal of that running through this legislation. I am
inclined to go along with the idea that it could have more advantages than
disadvantages to leave it to them to give what reasons they want.

The JoINT CHAIRMAN (Mr. Richard): Question?

Mr. WALKER: No, not yet. I want to know which way I am heading.

Mr. KNOWLES: You ought to know.

Mr. WALKER: I do not. I would like to hear, for my own information and
guidance—

Mr. KNOWLES: I do not think Mr. Walker should be given any informa-
tional material.

Mr. WALKER: I have been getting material from the right; now I would like
to listen to the left over here for a minute.

Dr. DavipsoN: Mr. Chairman, I feel more like a left-over than a left, but it
does seem to me that Mr. Bell’s interpretation of this wording is a correct
interpretation, and if there is any doubt about that interpretation being the
correct one we would undertake to have a look at this wording to ensure that
that is the correct wording.
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Mr. LEwis: I do not quarrel with Mr. Bell’s interpretation of the words. I
just quarrel with the idea that we tell the arbitration tribunal what it should
say, that we should tell them they must stick to the terms of reference, which is
what the first part of subclause (4) does, but not tell them what else they might
want to say. Let them use their sense about it.

The JoinT CHAIRMAN (Mr. Richard): Are you ready for the question? All
those in favour of the amendment, please signify? Those opposed?

Mr. WALKER: Who seconded it, do you not need a seconder?

The JoINT CHAIRMAN (Mr. Richard): Mr. Knowles seconded it.
Amendment agreed to.

Clause 70, as amended, agreed to.

On clause 7T1—Award to be signed by chairman

Mr. BELL (Carleton): Mr. Chairman, on clause 71 we come to this question
of the chairman of the arbitration tribunal always being a majority of one. I do
not want to argue this matter to any extent, I have argued it in the house, I have
argued it before the committee previously, and apparently this is the system that
is in use and has been successfully in use in the Whitley Councils in the United
Kingdom, but to me in principle it is totally wrong and I have heard nothing at
all that would justify that in an arbitration tribunal wherever the chairman sits
is not only the head of the table, it is the whole table. The others really become
automans with no function. It seems to me when you do this you might as well
say, “Well, you will have an arbitration tribunal of one.” I have said all this in
the house and I expect I will have to say it all again in the house. That is all I
intend to say now.

Mr. LEwis: Is this what you mean, Mr. Love and Dr. Davidson, that if there
is not a majority, then the chairman’s decision stands? Why cannot you say just
that?

Mr. BELL (Carleton): No, if it is two to one, then the chairman—

Mr. LEwis: I know, but I am asking is that what you mean by this
subclause, that the chairman overrides the rest—

Mr. Love: No.

Mr. LEWIS: —or do you mean that if there is a tribunal of three, and each
one of them has his own ideas so that you do not have a majority, then the
chairman’s decision is binding. Why cannot the section just say that. Where
there is no majority the chairman’s decision shall be the decision of the board.

Mr. BELL (Carleton): But that is not—

Mr. LEwis: I am asking if that is what they intend why cannot they say
that?
' Mr. BELL (Carleton): That is not, with great respect, what this section says.
This section says when two ordinary members agree but the chairman does not
agree, the chairman'’s position as one overrides the two.

Dr. DAvipsoN: That was never the intention.

L Mr. LEwis: That is what I think. I suggest we get the law officers to redraft
it and say if the two other than the chairman agree, and the chairman disagrees,
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theirs is the decision. If there is no majority, the chairman’s is the decision. If
that is what you mean, that is what we ought to say.

Mr. Love: I think, Mr. Chairman, that this has from the outset been the
intent, although there is one point that should be mentioned. It is the intent that
there should be no minority reports, for the reason that this is an arbitration
tribunal and we can see nothing but difficulty if minority reports are handed
down.

Mr. LEwis: But that is in subclause (1); no one has raised objection to that,
Mr. Love.

Mr. KNowLES: You also want to provide that no formal statement is given as
to whether it was unanimous or only a majority.

Mr. Love: That is right, yes.
Mr. LEwis: No one is objecting to that.

Mr. BELL (Carleton): Subclause (2) as now drafted means whatever report
is made by the chairman this is the report of the arbitration tribunal, despite
the fact that the two other members are united on a common report in opposition
to the chairman. That is what it says, there can be no doubt about it.

Mr. Love: Mr. Chairman, we would be only too happy to have the wording
of subclause (2) reviewed by the law officers with a view to clarifying the intent.

Mr. Lewis: I will do it, if I may. There are two steps. They can draft it, and
it is in other labour relations acts so they can take it right out of the Ontario act,
and I think even of the federal act. The majority of the board shall be the
decision of the board, and where there is no majority the decision of the
chairman shall be the decision of the board. It is just as simple as that.

The JoiNT CHAIRMAN (Mr. Richard): Shall clause 71(2) stand? The other
subclauses carry?

Clause 71(2) stands.

Clauses 71(1) and 71(3) agreed to.

On clause 72—Binding effect of arbitral award.

Mr. Love: Mr. Chairman, we would like to suggest that the committee
consider standing clause 72, because there may be a need here for an amend-
ment, comparable to the one we discussed in clause 58, that would ensure that an
arbitral award was binding on the component parts of a council, where a council
was a bargaining agent. There may also be a need for a minor amendment to
subclause (2) because of commitments that have been made by the government
in respect of the first agreements during the initial certification period. The
intent is that it should be possible at least in some circumstances, for the
provisions of the first agreements to be retroactive to October 1, 1966. We would
like an opportunity to review this and to come forward with amendments at a
later stage.

The JOINT CHAIRMAN (Mr. Richard): Shall Clause 72 stand?
Clause 72 stands.
On clause 73—Term of arbitral award.

‘H
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Mr. Love: Mr. Chairman, I think once again, because of changes proposed in
clause 26, that it would be necessary to consider some consequential amendments
in subclause (2). And subclause (3) is now covered by the proposed new clause
26.

The JoiNT CHAIRMAN (Mr. Richard): Shall Clause 73 stand?
Clause 73 stands.
On clause 74—Implementation of awards.

Mr. Love: This, once again, provides for the implementation of arbitral
awards in the same way in which the earlier section we discussed provides for a
period during which collective agreements should be implemented. It is a paral-
lel section.

The JoiNT CHAIRMAN (Mr. Richard): Shall clause 74 carry?
Clause agreed to.
On clause 75—Reference back to arbitration tribunal.

Mr. BELL (Carleton): There have been quite a number of representations on
this section, Mr. Chairman. I wonder if there are any comments Mr. Love would
like to make about the representations that have been made?

Mr. LEwis: Why do you want this?

Mr. BELL (Carleton): I think one of the comments was that it should be the
board rather than the chairman that might refer back, but perhaps Mr. Lewis’
question should be answered first.

Mr. LEwis: Why do you want the arbitration tribunal to be subject to
supervision by the chairman or the board?

Mr. Love: The basic problem here is that the tribunal might unintentionally
fail to deal with a matter in dispute that has been referred to it. It might, in fact,
fail to cover in a final way all of the matters that have been referred to it. We
contemplated here a situation in which one of the parties might draw this to the
attention of the chairman and have it referred back to the arbitration tribunal.

Mr. LEwis: Excuse me for interrupting you, Mr. Love, but that is an entirely
different situation. I read this section as operating before the parties were
informed of the arbitration tribunal’s decision. If what you have in mind is that
at the request of one of the parties to the dispute—the chairman or the board, I
do not care which—may refer a matter back, that is an entirely different story.
My objection to it is that I read it as meaning that the chairman gets the award
and before it is distributed to the parties he, in his wisdom, decides that
something is not good enough and sends it back.

Mr. BELL (Carleton): You need to look at clause 76 in association with this.

Mr. LEwis: Yes, there is provision for what the parties may do directly, so I
am not sure you need clause 75 at all.

Mr. Love: Mr. Chairman, could I suggest—

Mr. LEwis: Excuse me, except that clause 76 says both parties, and you may
want a section that enables one party to say, ‘“This has not been dealt with, do
something about it.”

Mr. BELL (Carleton): And to apply to the board—
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Mr. LEwis: To apply to the board.

Mr. BeLL (Carleton): —to have the board return it.

Mr. LEwis: Could you take a look at it for revision accordingly?
Mr. LoveE: We would be happy to take a look at it.

The JoinT CHAIRMAN (Mr. Richard): Shall clause 75 stand?
Clause 75 stands.

Clause 76 agreed to.

On clause 77—Request for conciliation board.

Dr. DavipsoN: Mr. Chairman, if it is agreeable I will speak to the clauses
having to do with the conciliation process. Clause 77 corresponds—and a great
many of these sections correspond—rvery closely to the companion provisions in
the I.LR.D.I. Act. The companion provision here is section 17 of the I.R.D.I. Act.

Mr. LEwis: Would you permit me to interrupt Dr. Davidson and ask, Mr.
Chairman, how late you intend to sit? If there is an intention to adjourn at 12.30
there is not much sense in starting this separate section.

The JoiNT CHAIRMAN (Mr. Richard): Is that a short statement you have to
make, Dr. Davidson?

Dr. Davipson: Mr. Love made the statement with respect to the sections as a
group and I would have thought that we might have been able to run fairly
quickly through quite a number of these sections since they do correspond so
closely to the LR.D.I. Act.

Section 77, then, Mr. Chairman, is simply the initial provision corresponding
to the section I have referred to in the I.LR.D.I. Act and corresponding also to a
section that has already been approved by this committee, I think it is mainly
section 63, having to do with a request for arbitration. They both start off exactly
in the same way, where the parties to collective bargaining have bargained in
good faith, have not been able to reach agreement and a dispute arises. In section
63 it is provided they may refer for arbitration and in this case it provides that
they may refer the matter to the chairman with a request for a conciliation
board.

Mr. LEwis: What does subclause (2) mean, that the chairman can establish a
board without being asked to do so?

Dr. DavipsoN: We are talking about clause 77, Mr. Lewis.

Mr. LEwis: I am sorry, I beg your pardon.

The JoINT CHAIRMAN (M. Richard): Shall clause 77 carry?

Mr. LEwis: I have already carried it in my mind.

Clause agreed to.

On clause 78—Establishment of conciliation board where requested by
either party.

Dr. DavipsoN: Now, the answer to Mr. Lewis’ question is that clause 78(1)
specifies two preconditions to the establishment of the board. One is that a
conciliator has tried and failed and the other that either party has requested the
establishment of a board. In those circumstances it is mandatory on the chairman
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to appoint a board unless he thinks that the appointment of such a board is
unlikely to serve a useful purpose. Subclause (2), on the other hand, deals with
all other situations, and that could include a situation where a party has
requested the establishment of a board in circumstances where there has been no
conciliator appointed prior to the request for the establishment of a board. In
this case it is optional for the chariman to decide. The combination of sections 77
and 78 makes it clear that the conciliation process, as distinct from the concilia-
tion board process, is not an essential in all proceedings.

Mr. LEwis: What you are saying is you may get a conciliation board without
having had a conciliation officer?

Dr. DavipsoN: Correct.

Mr. LEwis: What worries me a little about subclause (2) is that, read as it
stands, it gives the chairman the authority to establish a board even in a
situation where neither of the parties has asked for it.

Dr. DavipsoN: Yes. That is correct.
Mr. LEwIs: Is that not a little too much power in the hands of a chairman?

Mr. BeLL (Carleton): I could agree to that if the board were to do it, but I
have difficulty in having the chairman do it.

Mr. LEwis: What you are giving the chairman is the power at any point to
sneak in on the negotiations and decide that he does not like what is going on so
he appoints a board.

Dr. DavipsoN: Perhaps we have made the mistake of following the L.R.D.I.
Act too closely, Mr. Lewis.

Mr. BELL (Carleton): What section of the LR.D.I. Act?

Mr. LEwis: I could show you some other things that you were mistaken in
following too closely.

Dr. Davipson: Section 17 of the I.LR.D.I. Act provides, “Where a Concilation
Officer fails to bring about an agreement between parties engaged in collective
bargaining or in any other case where in the opinion of the Minister a Con-
ciliation Board should be appointed to endeavour to bring about agreement
between parties to a dispute, the Minister may appoint a Conciliation board for
such purpose”. The specific point here is that the minister is not limited to taking
this action on the request of either party. The reason, rightly or wrongly, for
specifying here that it is the function of the chairman rather than the board is
that we have endeavoured to confer upon the chairman of the Public Service
Staff Relations Board, in his capacity as chairman, the functions which, under the
LR.D.I. Act, are the responsibility of the minister as distinct from the Canada
Labour Relations Board.

Mr. WALKER: Mr. Chairman, how do you cover the situation where neither
party has made a request, and because of a lack of request for a board the public
service is being harmed? I presume this is the situation that you are hoping this
clause would be helpful in assisting. If that is the outside purpose, the bare
chance of using that paragraph, I think it gives the chairman a wide open
opportunity to move in unwanted and interject himself, and yet we also want, I
believe, where the public interest is really being damaged by, say, stubbornness
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on both sides, some authority in the chairman or the board to move at the right
time. Is this along the line of your thinking?

Mr. BELL (Carleton): I think probably there is a need for this section but I
do not like the power being vested solely in the hands of the chairman, and I
would like to move that in line 35 the work “chairman” be struck out and the
word ‘““board” substituted therefor.

Mr. WALKER: I had the impression, Mr. Chairman, that Dr. Davidson and his
officials were going to ask to have this clause stood so they could look at the
wording of it. If I understood you correctly this is pretty well right out of the
ILR.D.I. Act and that was the merit for putting it in.

Mr. LEWIS: On second thought I think there may be value in somebody
appointing a conciliation board, if the negotiations have gone on too long and
appear not to be getting anywhere and if neither side is making a move. There
may be value in it. Do you think that the staff relations board as a whole, or a
division thereof, should do it rather than the chairman?

Mr. BELL (Carleton): It seems to me in this circumstance it is too much
power to put in the hands of the chairman alone.

Mr. KNOWLES: On the other hand, does that not give it a formal character
that is not completely consistent with the purpose of assisting the parties?

Dr. DavipsoN: We are constantly, Mr. Chairman, up against this problem,
and I recognize the validity of the argument that we are putting a great deal on
the shoulders of the chairman. What we are confronted with is the problem of
assigning to the Public Service Staff Relations Board all of the functions which
are the functions of the Canada Labour Relations Board on the one hand, and
also taking care of the functions set out in the Industrial Relations Disputes and
Investigation Act which in that act are placed on the shoulders on the minister.
Obviously we cannot place any of these responsibilities on the shoulders of the
Minister of Labour under this legislation and our solution has been to adhere, I
think, consistently throughout this bill to the principle that where, under the
Industrial Relations and Disputes Investigation Act, a responsibility is vested in
the board as a whole—certification being an example—then under the bill before
us those responsibilities are vested in the board as a whole. But where, under the
Industrial Relations and Disputes Investigation Act, the responsibilities are
vested in the minister as distinct from the Canada Labour Relations Board, we
have consistently followed the practice in our bill of vesting those responsibili-
ties in the chairman rather than in the Board. Now this is the principle that I
would like to put before the committee as the explanation of the distinctions we
have made consistently throughout the bill.

Mr. BeELL (Carleton): It may have the virtue of consistency, but I am not
sure that it has any other virtue.

Dr. DavipsoN: Mr. Bell, even consistency is not always a virtue. But, may I
just add too, that one of the concerns that we have, is that we should not get the
Board, as a Board, involved in the kinds of processes that are sometimes fairly
delicate; for example the timing of the decision on the right moment to move in,
if it has to be made by 10 people meeting as a Board rather than being put in
the hands of the chairman, has some disadvantages. There are certain of these
responsibilities which under both pieces of the legislation—the I.R.D.I. Act and
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this legislation—are vested in the chairman, which, if they were to be vested in
the board as a whole would, we think, involve the board more directly than we
think it should be involved in the relationships between the two parties and the
tensions that build up in a negotiating situation.

Mr. LEwis: You did undertake the other day to look into the question of
dividing the chairman’s authority.

Dr. DAvIDSON: Yes sir. We have not forgotten that, and I have asked that an
examination be made of all these responsibilities. The thing that does concern
me is that the chairman really has three sets of responsibilities under the bill as
we have it drafted. He has the responsibility of being the Minister of Labour in
this legislation. He has the responsibility of being the chairman of the board as a
whole, and he has the responsibility of being the chief executive officer of what
you might call the bureaucracy of the board. This places, I must agree, a pretty
heavy burden on him, and we will look at this to see if there are any functions
that we can properly recommend be vested elsewhere.

Mr. LEwis: There is another point before we deal with Mr. Bell’s amend-
ment. Have you given any thought to the advisability of the chairman, or
whoever it may be, who is on the verge of taking this kind of action, giving the
party notice that he intends to do it? My instinctive objective to this kind of
provision is to give anybody the right to jump in at any time they like without
the parties’ knowing about it. I think the whole process would be improved if
there was provision that he had to give the party notice of his intention to do
this. Then he can listen to what they have to say.

Mr. BELL (Carleton): Because Dr. Davidson has been examining, in general,
the powers of the chairman, why do we not let this section stand?

Dr. DavipsoN: Could we let it stand and work on it?
Clause 78 (1) agreed to.

On clause 78(2) stands.

On clause 79—Designated employees.

Dr. Davipson: Clause 79 provides for the prior designation of the designated
employees; that is to say, the employees
—whose duties consist in whole or in part of duties the performance of
which at any particular time or after any specified period of time is or
will be necessary in the interest of the safety or security of the public.

It is the obligation of the employer to provide a list within twenty days after
notice to bargain collectively is given by either of the parties, of the persons
whom he proposes to designate as designated employees. The bargaining agent is
given an opportunity to take exception. There is a negotiation process between
the two sides called for, and where there is inability to decide on an agreed list,
the decision has to be resolved by the Board.

There are two changes that we would like to suggest which, in our opinion,
are purely technical. One has to do with subclause (2), the requirement on the
part of the employer to furnish the list of designated employees within twenty
days. This list is only relevant in the case of bargaining units that choose to go

the route to the conciliation Board; it has no relevance at all in the case of units
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that go the arbitration route. Therefore, we want to introduce a technical
amendment that will limit the application of this subclause (2) to situations
involving bargaining units that have opted for the conciliation board route.

We have kicked around subclause (5) quite a bit, in an effort to decide
whose responsibility it should be to inform the employees in a bargaining unit as
to which ones are designated employees. We have decided that this should not be
made the responsibility of the bargaining agent but that it should be made the
responsibility of the board.

Mr. LEwis: I have one word that worries me, and that is the word “public”
in subclause (1), line 11. Subject to discussion, I would feel much happier if the
word was ‘“‘state”. I think “public” is too wide a concept. When you talk about
the safety or security of the state, everybody knows that you are dealing with
defence, the R.C.M.P. and areas of that sort. That is a thought that I have had
ever since I read this bill.

Mr. BELL (Carleton): Offhand, I am inclined to agree.

Mr. LEwis: The security of the public, the safety of the public, you can
stretch that pretty far. And since it is a limitation on the normal process—a
limitation with which I agree; I am not objecting to limitation—I would like to
suggest the words “safety and security of the state” are much—

Dr. DAviDSON: Mr. Chairman, could I use an illustration? If there were a
situation involving the danger of accidents, where people’s lives might be a
hazard and where it could not be regarded as a matter affecting the security of
the state, would you think that this should not be covered? Take, for example,
stationary engineers.

Mr. LEwis: This is my concern. Take the thing that is now happening on the
West Coast, the foremen of the longshoremen are not coming in to work.
Presumably their striking may affect the safety of the men working. They say
they do not have adequate supervision. You have given me one example; I am
giving you another one. Under ‘“the safety of the public”—which of course,
means any section of the public—the foremen of the longshoremen on the West
Coast would not be permitted to strike, because without foremen you cannot do a
safe job.

Dr. DavipsoN: These have to be challenged by the bargaining unit, remem-
ber, Mr. Lewis. This is not a unilateral decision of the employer. It does seem to
me that to limit this to situations where the high interest of the state is the only
circumstance under which you could designate employees as employees who
must stand by on the job, even though the strike may go on, would be very
questionable as public policy. The arrangement proposed is very much like the
standby arrangements that the unions accept as being part of their responsibility
in the industrial setting.

Mr. LEwis: They do that all the time.

Dr. DavipsoN: In essence, this is a much more limited provision than the
provision which I understand exists in the industrial setting.

Mr. KNOowWLES: What about just “in the interest of safety or security”? It
seems to me that Mr. Lewis’ argument has merit, but the way it reads it is almost
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like handing a political argument into this situation. I am certain that is not
wrong but you could hardly write it into a statute.

Dr. DavipsoN: If Parliament takes the responsibility of providing services to
the public, has it not a responsibility to ensure that those services are maintained
if the discontinuation of those services threatens the safety and security of the
public?

Mr. LEwis: Does this prevent a post office strike?

Dr. DavipsoN: No. There is nothing related to the safety and security of the
public.

Mr. LEwis: Oh, but that might be an interpretation.

Suppose I await a letter from my doctor with regard to an illness in my
family?

Dr. DavipsoN: There might be a very limited sector where you have for
example biologicals, blood samples or matters of this kind, and—

Mr. LEwis: Yes, exactly.

Dr. DAvIDSON: —it might conceivably be possible for the employer to make
the point that at least one or two people should stay on the job to look after these
kind of transfers. In these circumstances, however it is always open to the staff,
to the bargaining unit, to object to the employer’s proposed designation on the
grounds that this is stretching too far the interpretation. The case then, if
there is to agreement, is resolved by recourse to the Public Service Staff Rela-
tions Board. I must say that it seems to me that this is a reasonable proposition.
I must also say that I think it would be most unwise if I may say so with
respect to put in here a provision which says by implication at least that
services which are essential to the safety and security of the public do not
have to be maintained by parliament, and that the government has no respon-
sibility for at least trying to designate employees who should stand by and meet
these emergency situations. Surely it is not suggested that the only circumstance
that would justify a proposal to designate an employee who must remain on
the job even though his unit is going out on strike, would be one that threatens
the safety and security of the state as a whole.

Mr. BELL (Carleton): I confess I have changed my mind in listening to the
discussion, from the offhand view which I had at first. I am reminded of the
illustration that I think Mr. McCleave gave, when we were discussing earlier the
lighthouse keeper of those who laid the buoys; certainly there is a case of the
safety and security of the public rather than the state. There is no threat to the
safety of the state if a lighthouse keeper walks off.

Senator CAMERON: Mr. Chairman, what is the relation of this clause to
clause 1017 Is there not some connection there that we should not lose sight of ?

Dr. DAvipsoN: I am not clear Senator Cameron what you have in mind.

Mr. LEwis: Of the purpose of designating employees because they cannot be
on strike.

Mr. BeLL (Carleton): That is the net result.
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Dr. DAvVIDSON: It should be made clear Mr. Chairman that what is involved
here is not the invoking of this with respect to a whole occupational group of
bargaining units, but only in the case of a group which has said that it proposes
to resort to the conciliation board route, and to the strike option, the proposal
here is that the employer may propose that certain individual members, presum-
ably a minimum number of those, should be designated as persons who have to
remain at their job even if their fellows go on strike. The numbers involved and
the justification for those is a matter for negotiation between the bargaining unit
and the employer, and if they cannot agree the matter is resolved by the Board.

The JOINT CHAIRMAN (Mr. Richard): Is clause 79 agreed?

Mr. KNowLES: No. Is the safety and security of the state excluded in clause
79?

Mr. BELL (Carleton): No.

Mr. KNOWLES: Because you have used the word “public”.

Mr. LEwis: “Public” includes the state, but “state” does not include the
public.

Dr. DavipsoN: I see that I am supported by my two colleagues, learned in
the law, Mr. Lewis and Mr. Bell, in saying that the answer to that is “no”.

Mr. LEwis: Oh, we all are lawyers but that does not say we are learned in
the law.

Mr. BELL (Carleton): We may send you an account for that.
The JOoINT CHAIRMAN (Mr7. Richard): Is Clause 79 agreed to?

Mr. BELL (Carleton): Subject to an amendment on subclauses (2) and (5)

Clause 79, subclauses (1), (3) and (4) agreed to.

Clause 79, subclause (2) and (5) stand.

On clause 80—Constitution of conciliation board.

Dr. DAvipsoN: Clause 80, I am advised, is almost completely parallel to
section 28 of the I.LR.D.I. Act with the exception of subclause (6) which states
that the provisions of section 61, which has already been approved by the
Committee in respect of the arbitration tribunal proceedings, shall also apply to
the qualifications for membership of persons on the conciliation board; that is to
say, the basic proposition is that a person is not eligible to hold office on either an
arbitration tribunal or a conciliation board if under subclause (1) of Clause 13,
which we already have dealt with he would not be eligible to be a member of the
Public Service Staff Relations Board. He must be a Canadian citizen; he must not
be an employee of the employer organization and so on.

Clause 80 agreed to.

On clause 81—Vacancies.

Dr. DavipsoN: Clause 81 is the I.LR.D.I. Act, section 21.

Clause 81 agreed to.

The JoiNT CHAIRMAN (Mr. Richard):

On clause 82—Notification of establishment of conciliation board.
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Dr. DavipsoN: Clause 82 is a combination of the I.LR.D.I. Act section 28,
subparagraphs (6) and (7).

Clause 82 agreed to.

On clause 83—Terms of reference of conciliation board.

The JOINT CHAIRMAN (Mr. Richard): Is it agreed?

Mr. LEwis: No, sir.

The JoINT CHAIRMAN (Mr. Richard): All right, it is a quarter to one and we
will adjourn.

Mr. LEwis: Do you have a suggestion to take away the power from the
Chairman to amend the blessed thing? If not, we are going to argue about it.

Dr. Davipson: I had line 3 taped, but I did not have line 7. I am sorry.

Mr. BeELL (Carleton): Does Dr. Davidson have any idea when the draft
amendments may be made available to us?

Dr. DavipsoN: What we are hoping, Mr. Chairman, is that we will complete
the study of the clauses in their present form by the end of the week. Over the
week end we will be able to work out with officers of the Department of Justice
as many as possible—I would hope all-——of the amendments that relate to the
clauses that have been stood and we hope to be ready to put these in the hands of
the Clerk some time Monday. I would hope that we could make these available
for members of the Committee so that we could sit down together on Tuesday
morning and begin to go over what you might call the second reading of the
clauses that have been stood.

Mr. KNowLES: You promise us all that work over the week end despite the
Grey Cup game?

Dr. DavipsoN: Well, I was assuming that this Committee was going to have a
meeting on Saturday afternoon, Mr. Chairman.

Mr. WALKER: They will be playing in the fog anyway.

The JoINT CHAIRMAN (Mr. Richard): If I had my way we would. We will
meet this evening at 8 o’clock.
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MINUTES OF PROCEEDINGS

FRrIDAY, November 25, 1966.
(38)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
9.42 a.m., the Joint Chairmen, the Honourable Senator Bourget and Mr. Richard,
presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Deschatelets,
MacKenzie (3).

Representing the House of Commons: Messrs. Bell (Carleton), Chatterton,
Hymmen, Knowles, Lewis, Madill, McCleave, Orange, Richard, Tardif, Walker,
i

Also present: Mr. Cété (Nicolet-Yamaska).

In attendance: Dr. G. F. Davidson, Secretary, Messrs. J. D. Love, Assistant
Secretary (Personnel), W. A. Kelm, Planning and Coordinating Division,
Treasury Board; Messrs. R. M. Macleod, Assistant Secretary, R. G. Armstrong,
Staff Officer, Preparatory Committee on Collective Bargaining in the Public
Service.

The Committee considered Bill C-170 as follows: Clause 83, stand; Clause
84, carried; Clause 85, carried; Clause 86, carried, on division; Clause 87, carried;
Clause 88, carried; Clause 89, carried; Clause 101, carried; Clause 102, carried;
Clause 103, stand; Clause 104, carried; Clause 105, carried; Clause 90, carried;
Clause 91, carried; Clause 92, stand; Clause 93, carried; Clause 94, carried;
Clause 95, stand; Clause 96, stand (see amendment to subclause 96 (5) below);
Clause 97, stand; Clause 98, carried; Clause 99, stand.

Moved by Mr. Walker, seconded by Mr. Lewis,

Agreed,—That the words “employee organization” be deleted lines 24, 25
and 26 Sub-clause 96(5) page 44 be deleted and the words ‘“‘bargaining agent”
substituted therefor.

The Committee accepted a Chart depicting the possible grievance machinery
as an appendix to this day’s proceedings. (See Appendix V)

At 11.00 a.m., the meeting adjourned to 2.30 p.m. this same day.

AFTERNOON SITTING
(39)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada reconvened at 2.43
p.m., the Joint Chairman, Mr. Richard, presiding.
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Members present:

Representing the Senate: The Honourable Senators Deschatelets, MacKenzie
(2).
Representing the House of Commons: Messrs. Bell (Carleton), Berger,

Hymmen, Knowles, Lachance, Lewis, McCleave, Orange, Richard, Tardif,
Walker (11).

In attendance: (As for morning sitting).

The Committee resumed the clause by clause study of Bill C-170 as follows:
Clause 100, carried; Clause 107, carried; Clause 108, carried; Clause 109, carried;
Clause 110, stand; Clause 11, carried; Clause 112, carried; Sub-clause 113(1),
carried; Sub-clause 113(2), stand; Clause 114, carried; Clause 115, carried;
Clause 116, carried; Schedule A, carried as amended (see two motions below);
Schedule B, carried; Schedule C, carried.

Moved by Mr. Knowles, seconded by Mr. Lewis,

That Schedule A be amended by deleting the words “Government Printing
Bureau” from Part I thereof and by inserting the said words in Part II thereof,
immediately after the words “Fisheries Research Board”.

And the question being put on the said proposed amendment, it was nega-
tived on the following division: Yeas, Messrs. Bell (Carleton), Knowles, Lewis,
McCleave—4; Nays, Senator Deschatelets and Messrs. Berger, Hymmen, La-
chance, Orange, Tardif, Walker—71.

Moved by Mr. Walker, seconded by Mr. Orange,

Agreed,—That Part I of Schedule A be amended by deleting the words
“(except the positions therein of members of the force)” after the words ‘“Royal
Canadian Mounted Police”.

The Committee unanimously agreed to the withdrawal of the proposed mo-
tions re Clauses 32 and 34 put by Mr. Emard at meeting (36) November 22,
1966, and the substitution therefor of a proposed amendment to Clause 28 for
consideration by the Treasury Board representatives:

Moved by Mr. Emard, seconded by Mr. Lachance,

“28. When two or more associations wish to be recognized to represent a
unit of employees which is appropriate for bargaining purposes, in the circum-
stances described hereunder, the Board may require the said associations to form
a council which, if certified, shall become the bargaining agent for all employees
included in the bargaining unit. For the purposes of the present Act, the Council
shall have all the rights, privileges and duties of a certified association.

The Board may thus subject the granting of certification to the establish-
ment of a Council, if in its opinion, recognition of a single association, even if it is
a majority association, would deprive one or more sizable groups of employees,
either because of geographic location or the homogeneity of their group, of their
right to be represented by the association of their choice.
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No association may demand that the Board require establishment of a
Council, unless the said association represents at least 15% of the employees

included in the bargaining unit.”
At 4.02 p.m., the meeting adjourned to the call of the Chair.
Edouard Thomas,
Clerk of the Committee
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EVIDENCE
(Recorded by Electronic Apparatus)

Fripay, November 25, 1966.

The JoINT CHAIRMAN (Mr. Richard): Will the meeting come to order.

It is unfortunate that we had to cancel the meeting last night because it
would have enabled the members to have Friday morning free for other work. I
am hoping this morning we can proceed as diligently as we have been proceeding
and conclude the remaining sections on first reading. This will enable us to start
over again on Tuesday with the amendments which, I hope, will by then have
been drafted in their proper form by the officers of the department.

We are now at clause 83.

Mr. KNOWLES: Mr. Chairman, before we begin, I wonder if I could ask Dr.
Davidson one question in case I have to do any homework on it over the week
end. What has happened to the section which is in the old Civil Service Act
regarding holidays—what we generally call statutory holidays?

Dr. GEoRGE F. DavipsoN (Secretary of the Treasury Board): That has been
removed from the legislation because it is considered to be bargainable. One of
the considerations in removing it was the consideration that is in here, in the
section we have already dealt with under arbitration, having to do with the
inability to include in a collective agreement any matter that is, in effect,
enshrined in the statutes.

Mr. BELL (Carleton): We had a discussion on this when Mr. Cloutier was a
witness.

Mr. DaviDsoN: Yes.

Mr. KNowLES: That is under the labour legislation. It is bargainable and yet
we have it in the Canada Labour Standards Code.

Dr. DavipsoN: Let me make it clear, Mr. Knowles. The government, as a
declaration of policy, has already, stated that it intends to abide by the provi-
sions of the Canada Labour Standards Code, so that it can be taken that the
provisions regarding holidays in the Canada Labour Standards Code are the
minimum provisions applicable to the public service as well as to industrial
employment under federal jurisdiction.

Mr. KNowLES: There is only one day’s difference. There are eight in the
Canada Labour Standards Code and there were nine in the Civil Service Act.

Dr. DavipsoN: There were nine in the Civil Service Act but I think there are
ten, as a matter of practice. I can assure you that there is no intention on the
government’s part, so far as I know, to endeavour to water down that level of
statutory holidays. But it was felt that this should be a matter that the unions
should be entitled to bargain on and, therefore, that we should take it out of the
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statutes, particularly since it really does not belong in the Public Service
Employment Act since it should not come under the jurisdiction henceforth of
the Public Service Commission.

Mr. KNoWLES: Suppose I answered my own question by saying that it is not
in the LR.D.I. Act but it is in the Canada Labour Standards Code. Therefore, it is
not in the bill now before us, but the government will follow the provisions of
the Canada Labour Standards Code in this respect.

Dr. DAviDsON: Correct.
Mr. KNOWLES: At least.

Dr. DavipsoN: And the subject matter will be bargainable as it is in the
I.R.D.I. concept.

Mr. KNowLES: Thank you.
On clause 83—Terms of reference of conciliation board.

Mr. BELL (Carleton): This, I take it, is modelled on section 31 of the I.R.D.I.
Act?

Dr. DAvipsoN: Mr. Chairman, I could limit the discussion, perhaps, by saying
that having looked at this and having had some intimation of rumblings from
Mr. Lewis on the wording of the last part, I would be prepared to suggest that
we adopt the wording of the I.LR.D.1. Act in this clause.

Mr. LEwis: In answer to Mr. Bell, I think what section 31 of the I.LR.D.I. Act
says is that the minister may refer a report back to the conciliation board for
further consideration.

Mr. BELL (Carleton): No.
Dr. DAviDsSON: No.

Mr. BELL (Carleton): Subsection (1) says: “Where the Minister has ap-
pointed a Conciliation Board he shall forthwith deliver to it a statement of the
matters referred to it, and may, either before or after the making of its report,
amend or add to such statement.”

Dr. DavipsoN: In my own view, after looking at that, it would be acceptable
for us to adopt the same wording although, in fact, we do not think there is any
material difference between our more elaborate wording and this section.

Mr, LEwis: I had forgotten, frankly, this provision in section 31(1) of the
Industrial Relations and Disputes Investigation Act. In my experience it has
never come up. I do not know of a case where it was done.

An hon. MEMBER: It is imperative, sir.

Mr. LEwis: Well, it is imperative to deliver the statement of the matters
referred to the board; it is not imperative that he add or delete therefrom. I
want to say that I still object to that power being in the chairman’s authority,
particularly the wording: “any matter he deems necessary or advisable in the
interest of assisting the parties in reaching agreement.” Why should the chair-
man have the right to add or subtract unless either of the parties asks him to?
The decision is not final; it is not binding.

Senator CAMERON: Is there not a proposal to substitute?
Mr. LEwis: That would still give him that power.
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Dr. DavipsoN: I think we felt, Mr. Chairman, that while the initial statement
to the board presumably constitutes the basic statement of the issues, this
statement should not be regarded as engraved in tablets of stone, that it should
be capable of clarification or amendment, either on the initiative of the parties
concerned or on the initiative of the chairman, and the channel through which
these changes, if any, should be made should be the channel of the chairman who
transmits the statement in the first place. Now, I confess that we were relying
essentially on the fact that this is an established provision of the Industrial
Relations and Disputes Investigation Act. I confess I am not certain whether or
not a similar clause appears in other provincial legislation.

Mr. LEwis: It may; there are quite a few. The provinces have modelled their
legislation on the federal legislation so I imagine it may be there.

May I ask you another question before you reconsider? I think one of the
things that worried me—this is not a matter of principle; I am thinking of it in
practical terms as Senator MacKenzie, I am sure, has experienced—is that
normally in the course of the bargaining before a conciliation board or with the
assistance of a conciliation board, the statement of matters in issue is not
necessarily adhered to and someone in the middle of the negotiations before the
board comes up with a brainwave that if you give us so and so or if you do such
and such, we will give you this and the such and such may not be on the
statement at all. I think that what worried me was whether this means that the
conciliation board cannot do this kind of exchange and accept this kind of give
and take without the statement being amended by the Chairman of the Staff
Relations Board.

Dr. DavipsoN: Certainly this would not be my interpretation of what the
intent is here, Mr. Lewis. It may be that we should review not only the wording
we are talking about now but the somewhat tighter wording that is in clause 83
compared to the I.LR.D.I. Act and section 20 of the Ontario Labour Relations Act,
where we say that the statement prepared by the chairman is to set forth the
matters on which the board shall report its findings and recommendations to the
chairman.

Mr. LEw1s: Exactly.

Dr. DavipsoN: Now, those words are neither in the I.LR.D.I. Act nor in the
Ontario Labour Relations Act, and I would certainly wish to look at this. But I
think I would come back to the point that if this provision is in the I.LR.D.I. Act
and the Ontario Labour Relations Act, there certainly should be no harm in
including it in this legislation, in the form in which it appears in other legisla-
tion, particularly if, as you say, to your knowledge it has seldom if ever been
used.

Mr. LEwis: I think it is made clear that the statement prepared by the
chairman is based on the issues submitted to him by the parties—I am not
wording it now—and does not constitute terms of reference in the same way as
terms of reference to an arbitration board.

Dr. DavipsoN: But they are bound by it.

Mr. LEwiS: But they are bound by it, which is what it now reads like. That
is what, I think, concerned me, in the back of my mind.
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Mr, J. D. Love (Personnel Policy Branch, Treasury Board): Mr. Chairman,
if I might just comment on this, largely for the sake of contributing to the
discussion, it has been my assumption that the statement referred to the concilia-
tion board would in no way prevent the parties with the assistance of the concili-
ation board in hammering out an understanding. I always have assumed that the
statement, in fact, would have a bearing on what the conciliation board might
make recommendations on if it failed to bring about agreement between the
parties. I think in its origin, the section in the I.R.D.I. Act, to which reference has
been made and which would permit the minister to add to the statement, was
designed to take care of the very unusual situation in which the minister
concluded that although neither of the parties had referred to a particular matter
in setting up the terms of reference for the board of conciliation, the minister
concluded that there was an issue that was having an effect on the relationship
and on the possibilities of settlement, and by adding to the statement he might
put the board in a position to make public recommendations on a matter which,
in his judgment, was affecting adversely the possibilities of settlement.

Clause 83 stands.
On clause 84—Duties of conciliation board.

Dr. Davipson: Clause 84 is straightforward, Mi. Chairman. It comes from
section 32 of the I.R.D.I. Act.

Clause 84 agreed to.
On clause 85—Powers of conciliation board.

Dr. Davinson: Clause 85 is comparable to sections 33 and 34 of the I.LR.D.I.
Act and is comparable to clause 69 of this bill, which the Committee has already
dealt with.

Clause 85 agreed to.
On clause 86—Report to Chairman.

Dr. DavinsoN: Clause 86 is similar to section 35 of the ILR.D.I. Act so far as
subsection (1) is concerned. So far as subsections (2) and (3) are concerned they
correspond in terms of the conciliation board process, with similar clauses having
to do with the ruling out of matters covered by statute and matters relating to
the merit system. These matters, you will recall, were ruled out in the arbitra-
tion process in clause 70 and they are ruled out here so far as the terms of
reference of the conciliation board are concerned.

I will assume that the same reservations as set out by some members on
these points would apply here.

Mr. LEwis: Mr. Chairman, I had a throught on this issue on which every
civil service organization has commented, I think I am right to say, without
exception. I am referring to subsection (3), the limitation in bargaining on
promotion, demotion, transfer, lay-off, and so on. I appreciate entirely the point
made by Mr. Love the other day and the point made by Mr. Heeney when he was
before the Committee, since everyone agrees on the desirability and, perhaps,
even the imperativeness of retaining the merit system, that it is necessary that
the Public Service Commission do so, and there are not the double jurisdiction,
conflicting decisions and the erosion of the merit system by this or that.

I have tried to think a great deal about this and whether or not it is possible
to arrive at a system that would do both things: that would give the Public
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Service Commission sort of the final say in these matters in order (a) to
maintain the merit system and (b) to maintain it on a consistent standard, and at
the same time still enable the organizations representing public servants to
bargain, to raise issues with regard to them, and to express in bargaining what
they wish done about it.

The following thought occurred to me. I am not putting it to you, Dr.
Davidson and your assistants, in any dogmatic way, but I wonder if it is not
worth looking at. First, I think, clearly no one else should have anything to do
with appointment except the Public Service Commission, so I would put a
period after the word “appointment”. I have no quarrel at all with the proposi-
tion that neither the arbitration board nor the conciliation board should have
anything to do with appointment—I should say initial appointment.

So far as the appraisal, promotion, demotion, transfer, layoff or release of
employees is concerned, can you visualize any difficulties about leaving these
matters to be matters for bargaining and for decisions by an arbitration board or
recommendations by a conciliation board provided such decisions or recommen-
dations have the approval of the Public Service Commission, whose decision
shall be final?

What I visualize is that representing a civil service organization, the
spokesman makes a certain recommendation with regard to promotion, demo-
tion or transfer; it is discussed, and if the conciliation board or the arbitration
board thinks there is merit in this suggestion, it will go to the Public Service
Commission be put before the commission and if the commission says: ‘“No, you
cannot have it; this interferes with it.” That is it. If the commission says: “Well,
that does not seem to interfere with the merit system; if it will make these
10,000 or 20,000 people happier to have it this way, why not?” Then they can
recommend or award.

Mr. CHATTERTON: I would like to put a question, Mr. Chairman, through you
to Mr. Lewis. Would that no create a difficulty where, say, one of the parties, the
employee, had settled on some other issue on the understanding that the question
with regard to, say, demotion was agreed upon and then the commission did not
accept the recommendation of the conciliation board or changed the decision of
the arbitration board. And where would the party stand then if they had agreed?

Mr. LEwis: In my own mind, as I said, I would not be dogmatic at all, but it
seems to me a possible avenue for giving the staff organizations the right to
bargain about this. I visualize, in my mind, that the moment the matter is
reached, if the board thinks it has merit—that is the conciliation board or the
arbitration tribunal—it would immediately be in touch with the Public Service
Commission and, I imagine, some officer of the commission who is in charge of
the major things and quickly find out.

Mr. BELL (Carleton): This is not just in arbitration or conciliation; this is in
negotiation as well. Would you not, by the proposal you make, make every
collective bargaining agreement subject to the final decision of the Public
Service Commission?

Mr. LEwis: On these issues.

Mr. BELL (Carleton): On these issues, before a collective bargaining agree-
ment could finally be concluded it would have to be referred to the Public
Service Commission and by them approved in relation to these matters?
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Mr. Lewis: What is so horrendous about that? You probably would not
reach the agreement; this is an intermediate step. May I point out there is
nothing here to prevent these matters being in negotiation. If I read the act
correctly and if I understood the explanations correctly of all the people who
have appeared before us, there is nothing to prevent—am I not right—these
issues—

Dr. DavipsoN: There is nothing to prevent these issues being discussed.

Mr. LEwis: —being discussed, which is what negotiation really is and I can
raise it at the bargaining table. The only thing is that when the discussion is
over, neither the aribtration board nor the conciliation board can pronounce a
conclusion on it, whether in the form of a decision or in the form of a recommen-
dation.

What I am suggesting is that the discussion on these things undoubtedly will
take place. I expect I would bet a lot of money, if I had it, that you will not keep
it off the bargaining table. These matters are so essential to conditions of work
that you are not going to be able to keep any staff organization from raising hell
about the way in which certain standards are being carried on. I suppose they
can raise it with the Public Service Commission directly.

Dr. Davioson: It is the only agency that has the jurisdiction and the legal
authority to do anything about it.

Mr. LEwis: You do not think any such compromise is feasible?

Dr. DavipsoN: I must say that certainly we would explore it, Mr. Lewis, but
I would be very much concerned about any such proposition as this, not only for
the reason that Mr. Bell adduces but because it does involve superimposing the
authority of the Public Service Commission over the authority of arbitration
tribunals and over the authority of conciliation boards. I think there would be
only disillusionment and resentment that could come from that in the actual
experience at the bargaining table. I think the Committee and Parliament have
to really make up their minds whether they are going to give the jurisdiction on
these matters to the Public Service Commission and set up an appeal system
within the jurisdiction of the Public Service Commission, or are they not? If we
try to mix the two and develop a double set of tribunals really, or a system of
veto of one set of tribunals over another set of tribunals in the same subject
matter, I think we are only borrowing trouble for the future.

Mr. LEwis: Mr. Bell and you may be right.

Mr. CHATTERTON: Dr. Davidson’s argument applies even more if there was
some further tribunal for appeal beyond the commission, as Mr. Bell has
proposed. It would apply even more in that sense.

The JoINT CHAIRMAN (M. Richard): Does clause 86 carry?

Mr. LEwis: I am still not happy with subclause (3), although I suppose the
majority carries it.

The JoINT CHAIRMAN (MT7. Richard): On division?
Mr. LEwis: I would still like to think about this whole area.

The JoINT CHAIRMAN (M7, Richard): Clause 86 carries on division.
Clause 86 agreed to.
On clause 87—Copy of report to be sent to parties.
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Dr. DavipsoNn: That is section 36 of the I.LR.D.I. Act, Mr. Chairman.
The JOINT CHAIRMAN (M7. Richard): Does clause 87 carry?

Mr. LEwis: What does “forthwith” mean?

Mr. DAVIDSON: As soon as possible.

Mr. LEwis: All right.

Clause 87 agreed to.

On clause 88—Report as evidence.

Dr. DavipsoN: That is section 37 of the LR.D.I. Act.

Clause 88 agreed to.

On clause 89—Binding effect where agreed by parties.

Dr. DavipsoN: That is section 38 of the I.LR.D.I. Act.

Clause 89 agreed to.

On clause 101—Participation by employee in strike.

Dr. DavipsoN: This is the provision with respect to the circumstances under
which strikes are prohibited and strikes are permitted. It corresponds, generally,
I am advised, to the provisions of the I.R.D.I. Act with the exception that (1) (c),
the reference to a designated employee, does not appear in the I.R.D.I. Act and,
of course, (b), the reference to the exclusion of bargaining units that have opted
for arbitration, does not appear in the LR.D.I. Act. I think all of the rest
corresponds to the LR.D.I. Act

Mr. LEwis: May I respectfully suggest that you do not need the words in
subclause (2) “who is not an employee described in subsection (1)”. They cannot
participate in a strike, in any case. At all events, every time I have read it, I have
to go back and see why it is in there.

Dr. DavipsoN: Can I check on this, Mr. Lewis?

Mr. Lewis: Maybe you do need it, I do not know.

Clause 101 agreed to.

Dr. DavipsoN: I will check and report on it, but I take it the clause is
approved, apart from that?

Some Hon. MEMBERS: Yes.

On clause 102—Declaration or authorization of strike.

Dr. Davipson: This corresponds to section 41(4) of the I.LR.D.I. Act.

Clause 102 agreed to.

On clause 103—Application for declaration of strike as unlawful.

Dr. Davipson: Clause 103(1) and (2) correspond to sections 67 and 68 of the
Ontario Labour Relations Act. I think there is one suggestion that we would offer
here for improvement. These both involve ex parte applications to the board for
a declaration by the board that a strike is or would be unlawful in one case, or
whether a strike is or would be lawful in another case.

Mr. Lewis: Why do you say ex parte?

Dr. DavipsoN: Where it is alleged by the employer. Clause 103 begins:
“Where it is alleged by the employer”.
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Mr. LEwis: Is it your intention that the other side would not get notice?

Dr. DavipsoNn: That is the point I am coming to. As it is now worded, there is
no assurance of notice being given to the other parties, and it was our intention
to propose to the Committee that we redraft it to provide for notice being given
to the other party.

Clause 103 stands.

Mr. LEwis: Excuse me, what is the situation in which subsection (2) would
operate? Unless the union’s right to strike was challenged, in what situation
would the union ask for a declaration that it is virtuous?

Dr. Davipson: I would assume that it would only be a situation where the
union, for greater certainty, wanted to be assured of its position. It is really to
maintain the balance between the position of the employer and the employee,
and this was put in to even things out.

On clause 104—Offences and punishment.

Dr. DavipsoN: The provisions of clause 104 come directly from sections 41
and 42 of the I.LR.D.I. Act.

Mr. McCLEAVE: I had objections, Mr. Chairman, in the light of some of the
penalties we have been putting in recent legislation, but now that they are
equivalent to the I.R.D.I. Act, then I make no objection.

Clause 104 agreed to.

On clause 105—Prosecution of employee organization.

Dr. Davipson: This is taken from section 45(1) of the I.LR.D.I. Act.
Clause 105 agreed to.

On clause 90—Right of employee to present grievance.

Dr. DAvipsOoN: Mr. Chairman, this opens up the eighth block of clauses
covering clauses 90 to 99. These clauses provide for the establishment of griev-
ance processes within departments and agencies, subject to the legislation, and
for third party adjudication of grievances arising out of the interpretation or
application of a collective agreement or arbitral award, or out of disciplinary
action resulting in discharge, suspension or financial penalty. Under these provi-
sions an employee would have the right to present grievances covering a wide
range of matters affecting his terms and conditions of employment. Grievances
relating to matters for which another appeal process had been provided by
statute, would not be admissible to the grievance process, for example, the
appeal processes established under the Public Service Employment Act.

The special status of bargaining agents in relation to grievances would be
recognized. Grievances relating to the interpretation or application of a collective
agreement or arbitral award would not be admissible unless the bargaining
agent give its consent and the employee was represented by the bargaining
agent. In addition, no employee organization, other than the bargaining agent,
would have the right to represent employees in the bargaining unit where a
bargaining agent had been certified.

A grievance could be referred to an adjudicator named in a collective
agreement, to a board of adjudication, or to an adjudicator appointed by the
Governor in Council on the recommendation of the Public Service Staff Relations
Board. Adjudication decisions would be final and binding on the parties.
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Before getting into the clause by clause review, members of the Committee
may wish to focus their attention briefly on the chart on the easel, depicting the
type of grievance process that might be contemplated under the provisions of the
bill.

The JoinT CHAIRMAN (Mr. Richard): This chart will be inserted as part of
today’s proceedings.

Some hon. MEMBERS: Agreed.

Mr. Love: Mr. Chairman, the chart is headed “Possible Grievance Machi-
nery” because, in fact, the grievance machinery under the provisions of the bill
would be governed by regulations made by the Public Service Staff Relations
Board which, presumably, would establish minimum standards to which all
departmental and agency grievance procedures would have to adhere.

This is the type of machinery that is, at the moment, contemplated. There
would be, perhaps, a maximum of four steps in the grievance procedure in a
particular department and the employee would have the right to present his
grievance at each step. He might start at the level of the local manager in
Windsor; failing a settlement of the grievance at that level, he would have the
right to present it at step two, which might be the regional director for Ontario,
and so on up to the director general of the branch in question, and finally to the
level of the deputy head. Adjudication is then provided for, in defined circum-
stances, and the award of the adjudicator would be final and binding.

Mr. McCLEAVE: The adjudicator, though, would not be part of the depart-
ment itself in which the grievance was taking place?

Mr. Love: No. He would be an independent third party person.

Mr. McCLEAVE: Could the map or sketch not have added on it the steps, one
to four, within the department and the fifth one, extra department.

Mr. LovE: Yes, it would have been clearer if we had indicated this.
Mr. CHATTERTON: By whom is the adjudicator appointed?

Mr. Love: There are a number of possibilities provided for in the bill. If the
parties to a collective agreement wished to do so, they could name an adjudica-
tor in the collective agreement. Failing that, the employee would have the right
to ask for a three man adjudication board, and, if the employer agreed to it, a
board could be established. Failing that, an adjudicator from among the group of
adjudicators under the jurisdiction of the chief adjudicator, all of whom would
be appointed by the Governor in Council on the recommendation of the Public
Service Staff Relations Board, would be named to hear the case.

Mr. CHATTERTON: Is there any obligation for the Governor in Council to
appoint in such a case?

Mr. Love: Yes, sir, there is a provision in the bill which provides that the
Governor in Council shall appoint adjudicators on the recommendation of the
Board.

Mr. LEwis: Have you given consideration to placing this power in the Staff
Relations Board instead of in the government? I have the same general objection
in theory and in philosophy that the ultimate employer is the one who appoints
the adjudicators. I suggest you might give the same consideration here as you
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have given in other parts of the bill, and put that authority in the Staff Relations
Board rather than in the Governor in Council. We jumped something, but since
it was raised, I put it in at this point.

Mr. Love: Perhaps we could take that up when we reach the relevant clause,
Mr. Lewis,

Mr. LEwis: Some members might say this is a strange role for me but this
provides that the employee can have a grievance only if his bargaining agent
agrees,

Mr. Love: This is on a matter arising out of the interpretation of arn
agreement.

Mr. LEwis: Yes, when it arises out of the interpretation of the agreement. It
is probably the only way to have order. I have often thought that there might
not be harm in lodging the grievance although it should not go to adjudication
without the bargaining agents’ approval.

Mr. Davipson: It is well to keep in mind here, Mr. Lewis, that it is
conceivable that an employee who is not a member of the bargaining unit may
be involved here and it would be desirable, in the view of those who drafted this,
to ensure that a person who did not happen to be a member of the employee
organization, should not have the power to raise—except through the bargaining
agent—a grievance with respect to a collective agreement that the bargaining
unit had negotiated with the employer.

Mr. LEwis: Yes, that is in subsection (3). I am not objecting to that. In fact,
I am not objecting at all. I am just raising a point on subclause (2): “An
employee is not entitled to present any grievance relating to the interpretation
or application in respect of him of a provision of a collective agreement or an
arbitral award unless he has the approval of and is represented by the bargain-
ing agent.” What I am asking is whether that is not really placing in the
employee’s organization a little too great a power? I can see the desirability of
saying that the employee cannot go to adjudication which involves complete
machinery and expense and all the rest of it, but why should he not be able, even
if his organization does not agree with him, to talk it over with the local
manager, the regional director of the deputy head and say, I have been done
wrong by? It seems to me it may not be a necessary limitation up to the step of
adjudication.

Mr. Love: This has to be viewed in the light of the possibility of a jurisdic-
tional conflict, a situation involving a bargaining unit for which a bargaining
agent has been certified, but in which an insurgent union or an insurgent
employee organization is working and organizing. There was some concern, I
think, on the part of the employee organizations who were consulted and even on
the part of the management representatives, if I may refer to them as such,
about the kind of situation that might develop in those circumstances if, without
the support of the bargaining agent, employees could lodge grievances relating
to an agreement that had been negotiated by the bargaining agent.

I think, Mr. Chairman, that everyone who has worked on this recognizes the
difficulty involved and the potential problems that could arise from the power
which would be put in the hands of the bargaining agent by this clause. I think
other problems would undoubtedly be produced if we went the other direction.
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Mr. LEwis: Would it, if it was limited to the first four steps only, which is
the only suggestion I am making here for consideration? Again, I am not saying
it dogmatically, but if he were only able, even if the bargaining agent disap-
proved, to go through the first four steps and if he lost or could not persuade
anyone of the justice of his case by then, he would be through. He cannot go to
adjudication without the approval of the bargaining agent. Bargaining agents
are no more angels than management and representatives of bargaining agents
are no more angels than representatives of management. Abuse is always possi-
ble of some individual’s rights. I just suggest that you might consider giving the
individual employee the right to go through the grievance procedure, short of
adjudication.

Mr. CHATTERTON: In practice, surely, this would not forbid an employee,
even those subject to subclause (2), going to his local manager to discuss some
problem. It would be a form of grievance, probably.

Mr. Love: It would prevent him from lodging a formal grievance. A distinc-
tion is made here between a complaint which any employee may take up with his
supervisor and the lodging of a formal grievance in writing under the processes
provided for under the law.

Mr. BELL (Carleton): I have no doubt that the allegedly aggrieved person
will see his member of parliament and the first three steps will be obviated and
step four will come into effect.

On clause 91—Reference of grievance to adjudication.

Mr. LEwis: I am sorry, but before we go on, Mr. Chairman, there is no
provision here for the bargaining agent itself to lodge a grievance.

Mr. Love: Mr. Chairman, you will recall that, in discussing the definition of
grievance, there was an indication from the witnesses that consideration was
being given to the possibility of defining this in such a manner as to permit an
employee to lodge a grievance on his own behalf or on behalf of a group of
employees. Mr. Lewis is quite right in suggesting that there is no means provided
in the law whereby a bargaining agent, as an institution, could lodge a grievance.
There is, however, in section 98, a provision which is designed to provide the
bargaining agent with a capacity to protect its interests under an agreement
without resorting to the grievance process as such. It provides that where the
employer or the bargaining agent has executed a collective agreement or is
bound by an arbitral award, and either one feels that obligations entered into by
one party or the other are not being lived up to, he may refer the matter to the
chief ajudicator who shall personally hear and determine whether there is an
obligation as alledged and whether, if there is, there has been a failure to
observe or to carry out the obligation.

In other words, the view of the people who worked on the legislation was
that if there is a problem affecting the bargaining agent as an institution, rather
than have it go up through four levels, it would—

Mr. LEwis: Go to the top step.

Mr. Love: —it would be better really to have it go right to the top and get it
cleared up at that level.

e Mr. LEwis: That certainly helps some in this sphere. You see, (b) of 98(1)
limits the right of the bargaining agent to lodge a grievance only in cases where

an employee cannot do so. You have in practice what they call group grievances.
25204—2
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Mr. Love: The group grievance problem would be handled by the amend-
ment to the definition which would permit an employee to lodge a grievance on
behalf of a group of employees.

Mr. LEwis: I will then withdraw my objection.
Clause 91 agreed to.
On clause 92—Appointment of adjudicators.

Mr. LEwis: This is a clause, I suggest, where perhaps consideration could be
given to putting the authority to appoint these adjudicators in the hands of the
board rather than the government.

Mr. BELL (Carleton): I take it that Dr. Davidson will have to get instruc-
tions on that.

Dr. Davipson: We certainly would be glad to give it consideration, and we
appreciate the point. We think it loads further responsibilities on the board but, I
think, there is a valid point of consistency here. The only thing I would mention,
Mr. Lewis, is that, perhaps, if you look at the words you will realize it is not
quite as it might appear to be on the surface—

Mr. LEwis: It is on the recommendation of the board.

Dr. DAvIDSON: —because the Governor in Council cannot appoint anybody
whom the board does not recommend.

Mr. LEwIS: I know; I saw that.

Dr. DavIpson: This is the only point you had on this clause?

Mr. LEwIs: Yes, it is the only point.

Mr. McCLEAVE: I was just going to ask Dr. Davidson how many members of
this—this permanent panel of people or permanent officers—is it proposed to
appoint?

Mr. Love: Mr. Chairman, I do not think anybody has any idea at this point
as to how many adjudicators will be required for the system. It is my personal
view that, in the first few years of the system, until things settle down, there is

likely to be a fairly heavy case load. The simple answer to your question is that
no one can really predict at this point what the requirement is likely to be.

Mr. CHATTERTON: It surely will not mean that the Governor in Council may
appoint only those persons recommended by the board?

Dr. DavipsoN: Right.

Mr. Love: Yes.

Dr. DavipsoNn: It can refuse them. It can refuse the recommendation of the
board but it cannot amend the recommendation of the board. It cannot name
somebody the board has not recommended.

Senator DESCHATELETS: In case of refusal, I suppose they supply other
names?

Dr. DavipsoN: That is right.

Mr. WALKER: Is refusal the right word, Dr. Davidson. It says: “The Gover-

nor in Council, on the recommendation of the Board, shall appoint such officers”,
such being the ones who were recommended, I would think.

P
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Dr. DavipsoN: It still means, as I understand it, that the Governor in Council
does have the power to say, we refuse to accept this particular recommendation
of the board.

Mr. LEwis: Is there any difference in principle between appointing the
adjudicators and the others where you took the power from the Governor in
Council and gave it to the board? I, myself, do not see any difference.

Mr. Love: I think, Mr. Chairman, it would be wise for us to take a look at
this, if the Committee would agree. I would like to have a word with the law
officers about the point that has been raised.

Mr. LEwis: When you do that you have the same problem we had earlier
about the removal on the unanimous recommendation of the board.

Mr. Love: Yes, I was going to mention that.

Mr. LEwis: You will have to make that change as well.
Clause 92 stands.
On clause 93—Composition of board of adjudication.

Mr. KNowLES: Mr. Chairman, I have been looking at this in conjunction
with clause 96. I do not think there is any problem but, perhaps, I should raise it.
A board of adjudication consists of three members and since there is no
provision about a quorum or anything of that sort, the assumption is that it can
act only if all three of them are present; and similarly that the decision referred
to in clause 96(2), being a decision of the majority, means two out of three, but
they all have to be present.

Mr. Love: Yes, that certainly is the assumption, sir.

Mr. KNowLES: We had some uncertainty, in another case a while back,
about this quorum.

Mr. Love: That was on the question relating to the unanimous recommenda-
“ion of the Board. We have not had a final opinion from the legal people in the
Department of Justice about this, but I did have some discussions yesterday
afternoon and it would appear that “on the unanimous recommendation of the
Board” would have to be construed in the light of the earlier sections which say
that the Board, for the purposes of any decision, consists of the chairman or the
vice-chairman and at least one member from each side. So a unanimous recom-
mendation would really require the support of the chairman or vice-chairman,
whoever was sitting in the chair, plus a minimum of one representative from
both sides.

Senator DESCHATELETS: Why do you not say it needs a quorum of two?

Mr. Love: The chairman, plus two—one from each side.

Mr. LEwis: What they are telling you is that it means the particular panels
sitting on the matter; it does not mean all the members of the board.

Mr. Love: That is right. There would be problems, I think, if we tried to
move to the concept of total membership of the board because, at any given point
in time, it is quite conceivable that one member of the board may be -off on an
extended holiday or ill.

Mr. LEwis: More likely ill.
25204—2}
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i Mr. Love: It would restrict the capacity of the board to act with promptness
on the cases which came forward.

Mr. KNOWLES: Let us get back to the board of adjudication which consists of
three people, the adjudicator and one member nominated by each side. I take it
that it is not a proper meeting unless all three are present?

Mr. Love: I would think that is so, yes, sir. I should not think there would be
any question about that. Clause 93 says: “the board shall be composed of three
members”, and I assume that a board, when making a decision, is simply not a
board unless it is composed of three members.

Mr. KNowLES: Two can make the decision but all three have to be present.
Clause 93 agreed to.
On clause 94—Notice to specify whether named adjudicator, etc.

Mr. Love: Mr. Chairman, I would like to just mention in passing that we
think we have discovered a series of very minor drafting errors. The word
“person” is referred to in a number of these clauses instead of “employee”. 1
think this is the result of an earlier draft in which an attempt was made in this
clause to distinguish between an employee and a person. Subsequently, for
purposes of the bill that went before the house, the legal draftsmen decided on
another device whereby an employee, for the purposes of the grievance clauses,
is defined in such a way as to include a person who would be an employee but for
the fact that he had been identified as a person employed in a managerial
capacity. It may be that the legal officers will suggest that the word ‘“person”,
wherever it appears in these clauses, be changed to “employee”. I would not
think that that would require the standing of the clauses but I thought I should
mention it.

Clause 94 agreed to.

On clause 95—Compliance with procedures in grievance process.

Mr. CHATTERTON: On subclause (1), does it mean there that the grievance
cannot go to the adjudicator until he has gone through all those first four steps?

Mr. Love: That is right, sir.

Mr. BELL (Carleton): Or the statutes provided for in the collective agree-

ment.
’ Mr. Love: That is right. I think the point here is that—and this would be
standard industrial practice, I think—until such time as the parties at the various
levels have had a full opportunity to sort out the problem, adjudication is not
possible. .

Mr. LEwis: Suppose both parties agreed to skip some of the steps?

Mr. Lovg: This could be done, sir.

Mr. LEwiIs: It cannot under clause 95(1).

Mr. Love: I'think the clause setting forth the regulation-making powers of
the board make it elear that it is contemplated that the employer or the parties
in someé ‘circumstances, should be able to arrange for some of the steps to be
skipped.

Mr. LEwis: Where is that?

|
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Mr. Love: In clause 99(b). It is quite possible that on certain types of
grievances it would be undesirable to have the matter dealt with at, let us say,
all four levels. It might make sense to have certain types of grievances handled
from the outset at the level of the deputy head.

Mr. LEwis: Clause 99 gives the authority to the Staff Relations Board. Say,
you have a very practical matter, such as someone messing up the grievance or
something arising in the grievance procedure which makes it desirable to go
straight to the deputy head and everybody agrees that is the wise thing to do,
why can they not do it? When you enshrine it in a statute and say, you cannot go
to adjudication unless you have gone through every step, is it not possible to
add—I am not wording it—“except if both parties agree otherwise”. If the
employer and the bargaining agent agree to drop the first three steps, why
should they not be able to do so?

Mr. CHATTERTON: I am thinking, also, of the practical procedures whereby if
you have to go through all four steps, there is a question of time, even if you can
afford it. In practice, I would say, that if a grievance arises with an employee, he
could refer directly to the deputy head, who would most likely refer it down to
the local manager’s level. He may not but in practice, I think, it could well be
done if allowed by statutory right, to go right to the deputy head initially. He
could, if necessary, make a decision if he wished to, or refer it back.

Mr. LovE: Mr. Chairman, I think the answer to Mr. Chatterton on that one is
that it is generally considered desirable in labour-management relations to try to
settle the matter as close as possible to the level at which the problem occurs. I
would not like to see a provision in the statute which would make it possible for
the employee to go to the deputy head at the outset because I think this would
enable us to get into a situation where a great deal of time was consumed
because matters were being referred to the deputy head and back down to the
first level. Generally speaking, I think we should observe the principle that the
place to start is as close as possible to the level where the problem has arisen.

Quite frankly, I do not see any real reason why certain steps in the process
should not be skipped if the parties are agreed that they should be skipped. I
would like to take advice on that matter, if I might.

Mr. LEwis: The only suggestion I am making, following up Mr. Chatterton’s
comment, is that subclause (1) might have words added to it: “Unless the
employer and the bargaining agent agree otherwise” or something like that.

Clause 95 stands.

On clause 96—Decision of adjudicator.

Mr. Love: Mr. Chairman, in clause 96(5) there has been some criticism by at
least one of the employee organizations which, upon review, we consider valid or
justified. Clause 96 (5) refers to an employee organization; it has been suggested
that this should really refer to bargaining agent because only a bargaining agent
could have the kind of obligations which this subclause assumes. We would like
to suggest that the words “employee organization’”, where they appear in this
subclause, be amended to read “bargaining agent”, in both cases.

Mr. WALKER: I move that on line 24 of subclause (5) the words “employee
organization” be replaced by “bargaining agent”; also in line 26.

Mr. LEwis: I second the motion.
Amendment agreed to.



1048 PUBLIC SERVICE OF CANADA Now, 25, 1966

Mr: CHATTERTON: Why should the decision of the adjudication officer or
board be sent to the board rather than directly to the parties involved?

Mr. Love: Mr. Chairman, I think this is a very good point. The principle
reason for requiring it to be sent to the board is that people working on the
legislation thought it would be desirable to have a central source of reference
where all adjudication decisions could be kept on file, catalogued and made
available to the parties. There is a jurisprudence of sorts that is important here
and we felt that, administratively, it would make good sense to have all adjudi-
cations filed with the board.

Mr. CHATTERTON: Would it not make more administrative sense to require
that the adjudicators send a copy of the decision?

Mr. Love: I must say that I think this is a good suggestion. In discussing this
last night the point came up. I see no reason why the basic purpose to which I
referred would not be as well served by an amendment that would require the
adjudicator to send copies directly to the parties but also to file a copy with the
board.

The JoINT CHAIRMAN (Mr. Richard): We will stand clause 96 for that
change.

Clause 96 stands.
On clause 97—Where adjudicator named in collective agreement.

Mr. BELL (Carleton): I think there are likely to be some problems arising
out of this. Are you suggesting that the individual may have to pay costs? That
certainly is not a notion which has been accepted in the public service previously.

Mr. LEwis: Nor in any collective agreement in industry.
Mr. BELL (Carleton): What is the justification for this?

Mr. Love: Mr. Chairman, I should mention that on clause 97(2) considera-
tion is being given to an amendment really based on a suggestion, I think, made
by the Canadian Labour Congress, when it was before the Committee. The
amendment would make the subsection read: “Where a grievance is referred to
adjudication but is not referred to an adjudicator named in a collective agree-
ment, the person—that would read “employee”’—whose grievance it is or where
that employee is represented by his bargaining agent, the bargaining agent is
liable to pay and shall remit to the board such costs...”. I think it is general
practice, in the private sector, for the costs of adjudication to be shared. This is
generally regarded as an important principle if only for the reason that, if there
is no obligation in terms of costs, the resort to adjudication is likely to be
excessive and, perhaps, even abused.

Mr. BELL (Carleton): I don’t think we should put a means test on adjudica-
tion.

Mr. LEwis: Although I agree with the point Mr. Bell is making, I would like
to divide it into two parts. I think there is another reason normally, in industry
the union pays the expenses of its member on the board, the employer pays the
expenses of his member on the board and they share the expenses of the
chairman. In this case your chairman will be, under subsection (2), if I under-
stand it correctly, an adjudicator appointed either by the Governor in Council or
by the board, presumably at a salary.
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Dr. DavipsoN: Not always.

Mr. LEwis: Under subclause (2)? I am not talking about subclause (1),
which is an adjudicator established under the agreement. There is a difference
between the bargaining agent being required to carry the cost and the aggrieved
employee being required to carry it; it is the latter to which, I think, Mr. Bell
objects, and I would take very strong exception to placing the burden of costs on
the aggrieved employee. Under any circumstances it cannot be justified. Since he
cannot go to adjudication except with the approval of the bargaining agent, I
think the entire load should be carried by the bargaining agent and never by the
employee.

Mr. Love: The effect of the proposed amendment would be to place the
financial obligation on the bargaining agent except in circumstances where there
was no bargaining agent.

Mr. LEwis: Under those circumstances, I think the employer should pay.
Seriously, you make it impossible. Any one of us who practices law comes across
every day people who simply cannot afford legal action and until such time as we
pay our civil servants much more than we are likely to pay them, I think if he
has a grievance there should be no means test for him.

Dr. DAviDSON: Mr. Lewis, despite my past record, I am not trying to
advocate the insertion of a means test here. But I am a little bit worried about
one of the possible consequences of what you are talking about. I am not certain
that this applies but I would like to raise the question anyway. Would the effect
of what you are suggesting now be to make a distinction between the employee
who is not a member of an employee organization, who would get his adjudica~
tion done for him free, and the employee who is a member of an employee
organization, who would be required to call upon his employee organization.

Mr. LEwis: He would also get it free.
Dr. DavipsonN: But would his employee organization have to pay?

Mr. LEwis: Yes, because he has a bargaining agent. He has all the advan-
tages and disadvantages, if you like, of a bargaining agent. He pays dues to the
bargaining agent. The reason for paying dues is to receive this kind of service.

Dr. DAvipson: Is it conceivable that this formula would result in the charge
being made that the legislation was loaded in favour of remaining not a member
of the bargaining unit?

Mr. LEwis: There is that danger, and that is a valid point.

Mr. CHATTERTON: Going back to the member who is not a member of the
bargaining unit, can he go to final adjudication merely on his request?

Mr. Love: Just on matters arising out of a disciplinary action involving
discharge, suspension or financial penalty. Generally speaking, you can go to
adjudication only on a matter arising out of the interpretation of a collective
agreement and in those circumstances there would be a bargaining agent.

Mr. CHATTERTON: Would not any employee who was in that position, who
has a grievance with regard to those three points, be stupid not to go to the final
point knowing it is not going to cost him any money. It might be quite frivolous
but yet he would have the opportunity of going right to the adjudicator, costing
a lot of money, knowing he cannot lose because it is not going to cost him
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anything. Could there not be some provision whereby the board could eliminate
such appeals where it considers then frivolous?

Mr. LEwis: There is a point, though, and the only reason I am raising it, Mr.
Chairman, is that if you are talking about employees who were, of their own
will, outside the bargaining unit, that is a different story. But every employee
who is in an area where there is a bargaining agent—where there is collective
bargaining at all—but is outside that is outside either by provision of the statute
in the definition of employee or by designation of the board, so that his exclusion
is enforced on him by the statute. Am I not right?

Dr. DavipsoN: He is outside the bargaining unit?
Mr, LEwis: Yes.
Dr. DavipsoN: Under those circumstances.

Mr. LEwis: And, therefore, cannot have access in the same way. The only
reason I am concerned is that he should have to pay out of his own pocket
because we are forcing him out of the area which would enable him to get the
service of the bargaining agent. It is not a choice of his.

Mr. CHATTERTON: It would eliminate the question of frivolity, though.

Mr. LEwis: No, it does not eliminate that. The difficulties Dr. Davidson and
Mr. Chatterton raised are valid. I am not denying that.

Mr. CHATTERTON: It ought, itself, to give him the power to adjudicate as to
the expenses to be charged to such an employee.

Mr. Love: I think there would be some virtue in having, at least, nominal
costs charged in these circumstances.

Just on the point made by Mr. Lewis, as I understand the bill, and it gets a
bit complicated on this point, it would be not only the employees who had been
excluded because of their managerial responsibilities who would have the
capacity to go as individuals to the board on matters relating to discharge,
suspension and financial penalty. An employee in an occupational group that did
not have a certified bargaining agent would also have the right to proceed to
adjudication on these matters.

Mr. HYMMEN: Mr. Chairman, on Mr. Lewis’ point, the employee who is not
out of the bargaining unit voluntarily and through no fault of his own, under
clause 90 (3), may request and attain the assistance of a bargaining agent.

Mr. WALKER: He may not obtain it.
Mr. HyMmMEN: No; he may request it.
Mr. WALKER: They may refuse to represent him.

Mr. HyMMEN: If it is not through his circumstances and if the exclusion is
not voluntary, there is always that possibility of obtaining assistance.

Mr. LEwis: Perhaps the officers here will take a look at it.

Mr, BELL (Carleton): I think this should stand until the amendments come

up, but I would certainly like to say that I do not believe a test of frivolity ought
to be the financial means of the person applying for adjudication.

Clause 97 stands.
Clause 98 agreed to.
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On clause 99—Authority of Board to make regulations respecting griev-
ances.

Mr. BELL (Carleton): I have two comments on clause 99. It seems to me that
the lead clause is very broad. It empowers the board to make regulations in
relation to the adjudication of grievances. This is absolutely wide open.

Secondly, I would like to enquire what the provisions may be in the
Regulations Act about separate regulations made by a board to be laid on the
table or what other provision there is for adequate publicity to these regula-
tions?

Mr. WALKER: Mr. Chairman, does this power given to the board to make
regulations supersede any of the other specific clauses dealing with—

Mr. Love: I would think so, Mr. Chairman. I think the board would have
power to make regulations. It is really in relation to the procedures for the
presenting of grievances, the adjudication of grievances.

Mr. LEwis: Mr. Chairman, through you to Mr. Love: Does this not wash
out the grievance procedure in the collective agreement? I think this is another
erosion of the collective bargaining process by attempting to dot every “i” and
cross every ‘“t”. All of the things which you give the board the power to make
regulations on in clause 99 are normally part of the grievance procedure written
into a collective agreement. The procedure will differ from collective agreement
to collective agreement, depending upon what the parties agree upon. Could this
not be made subject to this, that it applies only where the collective agreement
does not provide grievance procedures.

Mr. LovE: Mr. Chairman, rightly or wrongly, it has been felt that there
should be certain minimum standards applied so that there is a reasonable
degree of consistency in the grievance procedures applying to public servants
across the public service. I think—among other reasons and this may not be a
very good one from Mr. Lewis’ point of view—it would be desirable from an
administrative point of view to have a reasonable degree of consistency in the
grievance procedures. We are contemplating here a system of bargaining which
is likely to involve a fairly substantial number of bargaining units which are
horizontal and national in character, so that it is conceivable if the matter were
left to the collective agreement that we would have a significant number of
different grievance procedures applying in any one department, and the feeling
has been that this might produce a degree of administrative chaos, at least, in
the early stages of the system.

Mr. LEwis: Have you not been in the service long enough not to be worried
about that?

Mr. Love: The answer to that is yes.

Mr. LEwis: Mr. Chairman, I just simply cannot agree. If I may, without
presumption, say that the way you avoid this chaos is by you people on the
Treasury Board working out the standard model grievance procedure which you
present at the bargaining table, from your experience, and I am sure if it is one
that fits the situation, it will be accepted. Then gradually you work, as a result of
bargaining, into a grievance procedure across the country which is consistent by
the Treasury Board people doing the negotiating, presenting a model along the
lines that you think is administratively possible. Here, again, is something you
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are taking away from the bargaining table. You give the Staff Relations Board
the right to write the grievance procedure for every collective agreement. I think
where there is no grievance procedure in a collective agreement, these regula-
tions should apply, but the parties should be able to make their own grievance
procedures.

Mr. CHATTERTON: Mr. Chairman, I was thinking that if this were amend-
ed so as to apply only in the case where the agreement itself does not specify the
procedure and, secondly, that these regulations apply until such time as the first
agreements are concluded, it would set a pattern for the initial period until the
agreement itself is concluded.

Mr. Love: Mr. Chairman, I think we would like to examine this suggestion.
Clause 99 stands.

Dr. Davipson: Before we leave, Mr. Chairman, could I go back to Mr. Bell.
We have the Regulations Act here. I would hate to try to interpret them. The
definition of “regulation” in the Regulations Act says that it is: “a rule, order,
regulation, by-law or proclamation (i) made, in the exercise of a legislative
power conferred by or under an Act of Parliament,” by a variety of authorities
including “a board, commission, corporation or other body or person that is an
agent or servant of Her Majesty in right of Canada’ which I think this probably
is not, although I do not know. It also says: “but does not include (v) a rule,
order or regulation governing the practice or procedure in any proceedings
before a judicial tribunal.” It would be a matter of interpretation on which I
could not venture an opinion.

Mr. BELL (Carleton): Perhaps, Dr. Davidson, you would have this examined
over the week end. I am as conscious as you of the fact that in clause 19(2) you
provided for publication in the Canada Gazette specifically. I certainly believe
that if there are to be regulations at all, that these should have some technique of
publicity.

The JOINT CHAIRMAN (Mr. Richard): There are only two clauses left of a
general nature, 100 and 107.
Mr. KNOWLES: I have an amendment to move to Schedule A.

The JoINT CHAIRMAN (Mr. Richard): All right; we will meet again at 3.30
this afternoon.

The meeting is adjourned.

AFTERNOON SITTING

The JoINT CHAIRMAN (Mr. Richard): Order, gentlemen. We will now start
the meeting.

On clause 100—Orders not subject to review by court.

The JoINT CHAIRMAN (Mr7. Richard): Are there any objections to clause 100
before we get into the formalities?

Clause 100 agreed to.

On clause 107—Evidence respecting information obtained under Act.
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Dr. DavipsoN: This is the provision, Mr. Chairman, which corresponds to
sections 81 and 83 of the Ontario Labour Relations Act, and there is some
wording corresponding to it in the LR.D.I. Act, providing that reports and
proceedings before conciliation boards are not subject to being used as the basis
for evidence in any civil action. I think the wording of clause 107 goes somewhat
beyond that, but the principle is the same.

Mr. BELL (Carleton): How far does it go beyond the other wording?

Dr. DAvVIDSON: It refers to the arbitration tribunal, Mr. Bell, as well as to the
question of the adjudicator.

Mr. BELL (Carleton): What is the section closest to it in the I.R.D.I. Act?

Dr. Davipson: Section 37, which reads as follows: “No report of a Con-
ciliation Board, and no testimony or proceedings before a Conciliation Board are
receivable in evidence in any court in Canada except in the case of a prosecution
for perjury.”

Mr. LEwIs: You have that one.

Mr. BELL (Carleton): That was in a previous section.

Mr. LEwis: Dealing with the conciliation board, I think.

Dr. DavipsoNn: I could read you, Mr. Bell, sections 81 and 83 of the Ontario
Labour Relations Act.

Mr. LEwis: Why?

Mr. BELL (Carleton): Yes; would you put those other sections on the
record?

Dr. DAvipsoN: Section 81 of the Ontario Labour Relations Act reads as
follows: “No member of the Board, nor its registrar, nor any of its other officers,
nor any of its clerks or servants shall be required to give testimony in any civil
suit respecting information obtained in the discharge of their duties under this
Act.”

Section 83 is about a page and a quarter long.
Mr. BELL (Carleton): I assume it is to the same effect.

Dr. DAviDSON: It covers a great many things including secrecy on union
membership, non-disclosures, competency as witness, but there is one section
which says: “The Chairman or any member of a conciliation board it not a
competent or compellable witness in proceedings before a court or other tribunal
respecting any information or material furnished to or received by him, any
evidence or recommendation submitted to him or any statement made by him in
the course of his duties under this Act.” That is section 83(2)(c) of the Ontario
Labour Relations Act.

Mr. LEwis: Then subsection (3) is also in the same general field.

Dr. DavipsoN: Subsection (3) reads as follows: “No information or material
furnished to or received by a field officer under this Act and no report of a field
officer shall be disclosed except to the Board or as authorized by the Board, and
no member of the Board and no field officer is a competent or compellable
witness in proceedings before a court or other tribunal respecting any such
information, material or report.”
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Mr. LEwis: You cannot really have discussions if they can be dragged into a
court.

Clause 107 agreed to.
On clause 108—Payment of witness fees.

(Translation)

Mr. LAcHANCE: Was clause 104, carried?

The JoINT CHAIRMAN: Yes, it was carried.
(English)

Dr. Davipson: This corresponds, Mr. Chairman, to section 65 of the I.R.D.I.
Act.

Senator MACKENZIE: Could I ask for information, Mr. Chairman? What is
the witness fee? Have you any idea?

Dr. DavipsoNn: I have not the faintest idea.

Senator MACKENZIE: I ask this because sometimes it is quite inadequate at
$6.

Mr. LEwis: It is inadequate. It would be the actual cost of transportation
plus, I think, $6 a day, or something like that.

Mr. McCLEAVE: It never is the actual cost of transportation.

Dr. DavipsoN: Mr. Chairman, inadequacy is the principle that we wish to
accede to here.

Senator MACKENZIE: I could not agree more that you are—

Clause 108 agreed to.

On clause 109—Oath or affirmation to be taken.

Dr. DavipsoN: May I draw here to your attention the distinction between
persons who are appointed under this act and persons who, under a previous
section, are appointed under the provisions of the Civil Service Act. The require-
ment to swear this oath does not apply to the secretary of the board and other
officers and employees who, under clause 17(2), are appointed under the provi-
sions of the Civil Service Act. They are required to swear an oath, as I recall it,
under the Civil Service Act. This present provision applies to persons who are
not appointed under the Civil Service Act, but who are appointed to any duty
under the provisions of this act itself.

Mr. LEwis: There is a note in the Public Service Employment Act, is there?

Dr. Davipson: Yes. I am told there is.

Mr. LEwis: I have never found a witness who takes an oath to be more
truthful as a result of it.

Mr. BELL (Carleton): I do not think I would want to agree with that.
Mr. LEwis: I am glad that you are—

Mr. BeELL (Carleton): I have never examined a witness who did not take the
oath.

Mr. KNOWLES: Are you suggesting that he is just as truthful if he does not?
Mr. LEwis: Yes.

PR S
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Mr. BELL (Carleton): Personally, Mr. Chairman, I would hope that some day
we could tidy up this whole situation in the various acts and get an oaths of office
act which would cover the whole situation and not have to put this sort of thing
in each act.

(Translation)

Mr. LAacHANCE: I was under the impression that we were on 109, I was under
the impression, Mr. Chairman, in view of the fact that we are referring to
schedule C, that there had been some question of an amendment to add at
the end of schedule C, “and of which I took cognizance”—In another words,
schedule C—

(English)

Mr. LEwis: But it says that already. It says “—to the best of my skill and
knowledge.”

(Translation)
The JoINT CHAIRMAN (Mr. Richard): Schedule C, yes.

Mr. LACHANCE: Yes, Mr. Lewis, you are a lawyer. A person who takes an
oath, here, swears to fulfill “to the best of my skill and knowledge the duties,”
but under the law, is it knowledge? I am speaking of the act itself and it is
important that a person swearing to fulfill the duties according to an act will
declare “of which I have knowledge”, if afterwards we want to object this oath.

Mr. LEwis: In other words, in case they did not know.

Mr. LACHANCE: So a person will not be able to say: “I did read the Act”.
(English)

Dr. DavipsoN: Mr. Chairman, I think that it would be a little dangerous to
put in the words “et dont j’ai pris connaissance,” in the place where Mr.
Lachance has suggested, without running the risk of the interpretation that the

extent of the responsibility of the person taking the oath is limited to the
provisions of the law of which he has knowledge.

If you want to accomplish what Mr. Lachance is suggesting it seems to me
that it would be necessary to have the oath worded as it is now and to have a
further statement that “I take this oath in the full knowledge of what my duties
are, under the Public Service Staff Relations Act’”. Because this should not be
worded in such a way as to limit the responsibility of the person taking the oath
to those duties of which he claims knowledge.

(Translation)

Mr. LAcCHANCE: I was just submitting this point, Mr. Chairman, I did not
have any intention of making an amendment to it, except after having more
information from people like Mr. Davidson. All the same, it seems to me that if
we want to have a person to take an oath, there must be a reason for it, if
subsequently, we want to use this oath to institute proceedings against a person
who has violated, let’s say, who has not fulfilled the duties of the position, of his
position. You must admit that this person could probably say: “I never read the
Act.” It might not be the case, Mr. Chairman, of senior officials, but I am
speaking of junior officials too, who have—of junior public servants in this
large office, who also have some importance. One might simply say: “Well, did
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you take an oath before fulfilling these duties?”” That is why I believe it might be
wise that any person who is called upon to take an oath, as this states that they
were in full knowledge of the Act before swearing. It seems to me to be logical,
that a person who has not read the Act should not be called upon to swear.

(English)

Mr. BELL (Carleton): Mr. Chairman, I have spent many hours on this bill,
but I would hate to be called upon to swear that I had full knowledge of it. If I
had to swear that, I am afraid I would have to decline the oath.

Mr. TARDIF: I do not think Mr. Lachance said “full knowledge’”; he said,
“after having read it”. That does not mean that he would remember everything,

(Translation)

Mr. LAcBANCE: If I am told that the person involved must read the Act
before taking the oath, I am satisfied.

(English)
Dr. DavipsoN: Mr. Chairman, I will be glad to check that and advise the
Committee later.

Mr. Lewrs: If I might ask, can he not be given his duties under the Public
Service Staff Relations Act without having read the act?

Mr. McCLEAVE: I wonder if the honourable member for Russell, whose
observations about reading this act, and whose visits are as frequent as Haley’s
Comet and about as long—

Mr. TARDIF: I am sorry I cannot hear you. You are probably making remarks
about me, because I heard the word “Russell”. Will you say it a little louder?

Mr. McCLEAVE: Yes. I was going to ask the honourable member for Russell,
who has honoured us by an appearance, whether he means that by reading Bill
C-170 he could take this oath and affirmation, or whether there is a substitute.

Mr. TARDIF: In the first place, I must correct your first remark that I am
honouring you by my presence. The only reason why you do not see me here
oftener is that you do not come often enough.

The JoINT CEHAIRMAN (Mr7. Richard): Order.
Mr. TarDpIF: With regard to being able to take an oath after reading that

act, certainly I could take an oath that I had read it if I had read it, and I think
I have read about as much of it as you have.

Mr. McCLEAVE: This does not seem to answer the question, and it seems to
be a rather personal quarrel that the member of Russell has taken upon himself.

Surely we have an oath and affirmation which mean something to the public
servant who is asked to take them. I suggest that the clause stand until we can
look at it again, and perhaps the honourable member for Russell will be at the
next meeting.

Mr. Tarprr: That, of course, is a decision that had been taken before you
mentioned it.

Mr. LEwis: I am back in the House of Commons!

The JOINT CHATRMAN (Mr. Richard): I have this position and I would like
some peace.
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Mr. TArDIF; Let us not have peace at any price, Mr. Chairman.
The JoINT CHAIRMAN (Mr. Richard): No, I think you have had a good try.

Mr. McCLEAVE: For a man who is here so rarely, he has had a very good try,
indeed.

Mr. LEwis: Leave it alone.

The JoINT CHAIRMAN (M. Richard): Clause 109 stands for further study of
schedule C.

Clause 109 stands.

On clause 110—Facilities and staff.

Mr. KNOWLES: Is this necessary, Dr. Davidson?

Dr. DavipsoN: I have found myself asking that, too.
Mr. LEwis: Hear, hear.

Mr. KNOWLES: If the board is stupid enough to ask these people to work out
in the cold—

Mr. LEwis: I think it was probably put there by the Treasury Board to make
sure that it did not have the responsibility, and that is all.

Dr. Davipson: It might be taken as a direction that the expense of all of this
shall be included as part of the expenses of the board in making its financial
requirements known to the government of Canada; but apart from that—

Mr. KNowLES: Have we provided space for the board anywhere in this act?
Dr. DavipsonN: No.

An hon. MEMBER: Let us overlook it.

Mr. KNowLES: No, I move that clause 110 be deleted.

Pardon me, on a point of order, I cannot do that. I can only vote against it.

Mr. BELL (Carleton): I had it pointed out to me by Mr. Knowles at one time
in the House that you do not move anything to be deleted.

Mr. KNowLES: I beat you to it, Dick. You can put it that I am going to vote
against it.

Mr. LEwis: Mr. Chairman, should the officers not be given a staff? Should
we not have the opportunity to ask somebody about it?
Mr. KNowLES: All right.

Mr. LEwrs: Could we not ask the drafters about it? They may have a reason;
I do not know.

Mr. KNowLES: It would be odd—
Mr. LEwis: I cannot think what it would be.

Mr. KNowLEs: It would be odd if the arbitration tribunal had offices and the
board did not.

Clause 110 stands.
On clause 111—Application of Public Service Superannuation Act.

Mr. BeLL (Carleton): When would you anticipate that the Governor in
Council would otherwise order, Dr. Davidson?
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Dr. DavipsoN: You might have a person who is accepting an appointment to
the board, and you might have a situation where that person did not wish to be
covered, as well as a situation where the person of choice would be available
only if he could be assured of some pension protection during the period that he
is serving. Here we have to think of persons who are going to be members of
these boards and tribunals as well as persons who are going to be appointed on
an ad hoc basis.

Mr. LEwis: I know nothing about this area, really, but is it not possible to
leave it to the person concerned who would have the option of either joining or
not joining, as he wishes?

Dr. Davipson: In fact, this is, in effect, what this accomplishes indirectly,
Mr. Lewis.

Let me explain what would happen if this clause were not here. If this
clause were not here, the Governor in Council, even in the absence of this clause,
could act under the Public Service Superannuation Act to include any group or
class of persons as a whole who might wish to be included, but he could not
include one individual in that class of persons and not include another in-
dividual. For example, if you had a public service staff relations board—and I
assume this for the moment for the purposes of this argument—where all of the
ten members of the board were full time persons, in the absence of this clause,
the Governor in Council could include all ten of them under the Public Service
Superannuation Act, or include none of them, but he could not include some and
not include others.

This provision makes it possible for the Governor in Council to conform to
the wishes of each of the individuals who may or may not wish to be included
under the Public Service Superannuation Act.

It may very well be the case that the representatives of the employee
interests on the board will wish to be provided with some assurance of pension
protection, in which case they could be covered. On the other hand, it may be
that certain employer representatives on the board would not wish to be cov-
ered.

Mr. BELL (Carleton): Being already covered.

Dr. DavipsoN: Being already covered, or having arrangements which lie
outside of the Public Service Superannuation Act. We may be bringing in
somebody from outside who, for his own reasons, does not wish to make
contributions. You may have a retired civil servant, for example, who has made
all the contributions that he is required to make and who does not wish to have
his pension abated by the amount he receives by way of remuneration under this
act; he could opt to remain out.

Senator DESCHATELETS: Does this imply that the person to be appointed
would be given an option before appointment?

Dr. DAviDSON: That is, in fact, how it is intended to make it work.

Mr. LEwis: You say that that is the practical effect, if read together with the
Superannuation Act?

Dr. DAviDsoN: Correct.

Mr. LEwIs: “A person appointed under this Act” does not mean merely the
members of the various boards or tribunals?
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Dr. DavipsoN: No.
Mr. LEwis: Would it not also include all the staff?

Dr. DavipsoN: No, sir. If you look at clause 17(2) you will see that the
secretary of the board and other officers and employees shall be appointed under
the provisions of the Civil Service Act, and they are automatically covered by
supernnanuation. It is only those people who are appointed by Order in Council
or on some temporary basis where this question arises of their being excluded,
or being included, on an ad personam basis.

Mr. LEwis: The regular staff is going to be appointed by the public service
commission?

Dr. DavipsoN: That is correct. This clause does not apply to the employees
who are appointed under the provisions of the public service employment act.

Clause 111 agreed to.

On clause 112—Limitation respecting matters involving safety or security of
Canada.

Dr. DavipsoN: This clause ties back, Mr. Chairman, to the reference to
clause 112 in the clause 90(2) which has already been dealt with by the
Committee, and provides, in effect, that an employee is not entitled to present a
grievance relating to any action taken pursuant to an instruction, direction or
regulation given or made as described in clause 112. Clause 112 provides, in
effect, that nothing in this or any other act shall be construed to require an
employer to do or to refrain from doing—and that would include a disciplinary
action—anything contrary to any instruction, direction or regulation given by
the government of Canada as distinct from the employer, in the interests of the
safety or security of Canada, or any state allied or associated with Canada.

The effect of that is that where the government of Canada gives a direction
that the employer shall do, or not do, something relates that direction to the
safety and security of Canada, or allied or associated states, then that action, in
effect, stops the carrying out of the grievance procedure.

Mr. BELL (Carleton): The only observation that I would like to make in
connection with this is that I hope that the provisions of this particular section
will be drawn to the attention of the Royal Commission headed by Max
MacKenzie and including the Honourable M. J. Coldwell, and that they may
have an opportunity to look at this in the light of the other aspects which are
involved.

Mr. LEwis: My only concern about this section, the necessity for which I
recognize, is that it could be applied in such a way that it will be the government
and not the staff relations board which will designate the employees to be
excluded. The government can send the staff relations board an order, or an
instruction saying, “We want you to make darned sure that such and such shall
not be written in any bargaining unit and we make this instruction for the safety
and security of Canada.”

Dr. Davipson: I think, surely, though, that is something which must be with
the Governor in Council and not with any board. The factors might not be such
that they could be disclosed to a board at the particular time.

Mr. LEwis: I said what I did in the hope that it will not be used in that way.
25204—3
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Dr. DavipsoN: Personally, I think it would be used responsibly, but I do
emphasize again—
Mr. LEwis: Even by the present government?

Dr. Davipson: Yes, even by the present government. There are some rare
occasions when I think they show some discrimination!

Mr. KNOWLES: The civil service does not want them to.

Clause 112 agreed to.

On clause 113—Exclusion of corporations from Part I of Industrial Relations
and Disputes Investigation Act.

Dr. Davipson: Clause 113, Mr. Chairman, consists of two subclauses, one of
which is comprehensible and the other incomprehensible.

Mr. LEwIs: That is a better average than most.
Mr. KNOWLES: We are too good to Dr. Davidson.

Dr. DavipsoN: I must say that I am shocked to think that the members of
this Committee would not understand at least the provisions of subclause (1), for
that is the one I would regard as being easy to understand.

Mr. KNOWLES: You explained it to us before on an earlier clause.

Mr. DavipsoN: This, in effect, narrows the provisions in the I.LR.D.I. Act by
which the Governor in Council can exempt corporations from the provisions of
that act, and limits the power to exempt to those corporations which do not have
the full authority over determining their own conditions of employment. The
escape hatch from the I.LR.D.I. Act is very substantially closed by subclause (1).

Subclause (2), which I have already asked the Department of Justice people
to try to reword and simplify, merely says that where the Governor in Council in
future removes a corporation from the I.LR.D.I. Act it must put it under this act.
It goes on then to say that where the Governor in Council before the coming into
effect of this act has already excluded a corporation from the I.LR.D.I. Act—and
the N.R.C. is the only example—and the Governor in Council, having done that,
then decides to revoke the order of exclusion, the effect of that revoking of the
order of exclusion is to place that agency back under the I.LR.D.I. Act, automati-
cally; so that there can be no agency or corporation established to perform any
function or duty on behalf of the government of Canada that will not fall under
one or the other piece of legislation, unless the legislation by which that
corporation was created contains a clause saying that, notwithstanding the
provisions of these two acts, this corporation does not come under either of them.

The JoiNT CHAIRMAN (M7. Richard): Do you want this clause to stand?

Dr. Davipson: I would like to have subsection (2) stand.

Subclause (1) of clause 113 agreed to.

Subclause (2) of clause 113 stands.

On clause 114—Expenditures.

Mr. KNOoWLES: This bows to the motion that Parliament has control of
expenditures.

Dr. DavipsoN: Yes; but I would not read too much into this, Mr. Knowles, if
I were you.
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Mr. McCLEAVE: Especially after the speech you made the other day in the
Public Accounts Committee, Dr. Davidson.

Clause 114 agreed to.

On clause 115—Annual report to Parliament.

Mr. WALKER: You had something on this, Mr. Bell.
Mr. Bell (Carleton): Yes, I think I has raised earlier whether there were. ..

Dr. DavipsoN: Yes under clauses 4 and 5, I think you refrred to it, if my
notes are right.

Mr. BELL (Carleton): Yes; whether there ought to be a specific definition of
any of the deletions or additions or transfers reported separately in the report to
parliament.

Dr. DavipsoN: From the schedules?

Mr. BELL (Carleton): Yes; it relates to our discussion earlier on clauses 4
and 5 which deal with additions, transfer and deletions in the schedules. These
do not seem to have any requirement that there be a report to parliament that
this has been done. I had thought, at the time when we were discussing that, that
perhaps we should spell out in this clause that the report to parliament ought to
include what had been done under clauses 4 and 5.

Dr. DavipsoN: Has the Committee a preference whether it should be includ~
ed in clause 115 or included in clause 5 itself?

Mr. BELL (Carleton): So long as it is included in a report to Parliament I
could not care where it is.

Dr. DavipsoN: I would be very glad to undertake to obtain the views of the
department of Justice people on where this can best be inserted as a require-
ment.

Mr. BELL (Carleton): Yes.
Dr. DavipsoN: I do not think there will be any difficulty.

Mr. BELL (Carleton): The only point I have is that I do not want to
suddently discover, two or three years afterwards, that there has been an
amendment or a deletion and it has not been reported in any way to parliament.

Senator DESCHATELETS: Do you not think it would be easier to find in clause
1157

Mr. BELL (Carleton): I think clause 115 is probably the best place.

Dr. Davipson: Could I ask a supplementary question, Mr. Chairman—and I
am not using the parlance to which you gentlemen are accustomed in Par-

liament—Would you prefer to have this in the annual report rather than have it
published in the Canada Gazette?

Mr. BELL (Carleton): I would think so, yes. In fact, I would prefer both,
actually.

Mr. LEwis: The Canada Gazette gives you the information earlier.

Mr. BELL (Carleton): Yes; I think there might be advantage to publication
in the Canada Gazette and, perhaps, later mention in the annual report.

Mr. LEwis: It could just be entered as an appendix to the report.
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Mr. BELL (Carleton): Mr. Chairman, I would not want to overload the law
with directions, but my own personal view, for what it is worth, is that it would
be more useful to have a requirement that any orders under clauses 4 and 5
should be published in the Canada Gazette.

Mr. KNOWLES: And the annual report could note that.

Dr. DAVIDSON: Surely we can leave it to the board to decide what they put in
their annual report.

Mr. KNOWLES: I am not suggesting that—
Mr. LEwis: I think the Canada Gazette is preferable.

Mr. BELL (Carleton): I never got into too much trouble in other days when I
accepted Dr. Davidson’s advice, so I am prepared to accept it now.

Dr. DavipsoN: You did not take my advice for very long.

The JoinT CHAIRMAN (Mr. Richard): If clause 115 carries in the present
form, it is satisfactory, but then you are back to clauses 4 and 5 which were
carried.

Dr. DavipsoN: We will undertake to cover that in any case, Mr. Chairman.

Mr. LEwis: Excuse me, Mr. Chairman, does subsection (2) of clause 113 not
relate in some way to clause 5? I merely draw it to your attention. Is there not
some overlapping? If you could just look at it.

Dr. Davipson: No, there is not.

Clause 5 deals with transfers within the public service staff relations act,
from one schedule to another. This deals with transfers from outside in and
inside out.

Clause 115 agreed to.

On clause 116—Coming into force.

Mr. BELL (Carleton): One would hope that in clause 116 the date would be
very early.

Dr. Davipson: It would have to be, with the schedule that we have in mind.

The real reason for clause 116 is to make certain that the date for the
proclamation of this act and the other two acts will be the same.

The JoinT CHAIRMAN (Mr7. Richard): I am sure, Mr. Bell, in answer to your
question, that the interested will realize that we have been doing our very best.

Clause 116 agreed to.

On schedule A—Departments and other portions of the public service of
Canada in respect of which Her Majesty as represented by the Treasury Board is
the employer.

Mr. KNOWLES: Mr. Chairman, without making a long speech, because we
have been over this ground quite often, I should like to move, seconded by Mr.
Lewis, that Schedule A be amended by deleting the words “Government
Printing Bureau” from Part I thereof, and by inserting the said words in Part II
thereof immediately after the words “Fisheries Research Board”. The point in
putting it there, of course, is to preserve “alphabeticalism”.

Mr. BELL (Carleton): Does Mr. Lewis second that murder of the English,
language as well?

—a
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Mr. LEwis: Just the motion I feel almost as sensitive about that as would
Eugene Forsey.

The JoiNT CHAIRMAN (Mr. Richard): Moved by Mr. Knowles, seconded by
Mr. Lewis, that Schedule A be amended by deleting the words “Government
Printing Bureau” from Part I thereof and by inserting the said words in Part II
thereof immediately after the words “Fisheries Research Board”.

Mr. McCLEAVE: Are you sure Mr. Knowles, that this is not a printer’s error?
Mr. KNOWLES: You mean in the original act?
Mr. McCLEAVE: No; in what you attempt to do now.

Mr. KNowLES: No; this proves what a good band of printers we have over
there. They did not make an error to their own advantage.

Mr. Chairman, we have been over this many times; I have stated the view
that if we are going to develop collective bargaining on a satisfactory basis we
should have some consideration for the views of those affected. I am prepared
to admit that most of the civil servants want this bill with the improvements
which have been made, but there are two groups who would like something
different.

One group is the poest office group, with which we can deal later, and the
other group consists of the employees of the Printing Bureau, who feel that they
would like to be known as employees of a separate employer. Two or three of
their groups were here and pointed out to us that their operation is unique, that
it is closer to a commercial operation than almost anything in the government
service; also, that they have a long tradition of virtual bargaining; it has not
been recognized as collective bargaining, but they have been dealing with their
employer on a separate basis, and I think that they made a case for this.

There are some little details that will follow afterwards, which I think they
should work out with their separate employer, but I would urge very strongly
that we improve the bill by meeting this request, and put the employees of the
Government Printing Bureau under Part II of Schedule A.

The JoINT CHAIRMAN (Mr. Richard): Are there any other comments?

Mr. McCLEAVE: I think this argument is very appealing but I wonder what
Dr. Davidson or Mr Love would say about it?

Dr. DavipsoN: I will be very glad to comment, Mr. Chairman, if there are no
other members of the Committee who want to precede me.

Mr. BELL (Carleton): I think I might like to comment, but I would like to
hear what Dr. Davidson has to say first.

Mr. WALKER: May I make a comment, Mr. Chairman, at this time?

I have looked at Part II of Schedule A and it seems to me that there is a
distinctive characteristic about those particular eight agencies that are in there.
The distinctiveness of the ones already in Part II, in my judgment, would be
destroyed by the passing of Mr. Knowles’ motion. I do not think that there are
the same considerations for the transferring of the Government Printing Bureau
as there are for the present grouping of Part II

Again, I go back to the basic purpose of this bill. It would tend to destroy at

the outset, and to disrupt at the outset, the merit system, the reclassification
25204—4



1064 PUBLIC SERVICE OF CANADA Nov. 25, 1966

groupings, and I am just wondering if it is not too early in the process of
collective bargaining—regardless of what may happen in the future through any
action the board may take—at this time for those of us who are in this
Committee and who are getting this thing launched, to start opening a crack that
may well come later, but which I do not think should be initiated now.

Mr. LEwis: I am not going to put Mr. Walker on the spot, but would he tell
us what considerations apply to the eight now in Part II that do not apply to the
Government Printing Bureau?

Mr. WALKER: I think the groupings—it is becoming a little difficult to hear
myself, Mr. Chairman.

Mr. LEwis: Why not tell your colleague, Mr. Tardif?

Mr. WALKER: Could we have order, Mr. Chairman?

Mr. LEwis: There is another opportunity.

The JoiNT CHAIRMAN (MT7. Richard): Order. Yes, Mr. Walker.

Mr. WALKER: I think the groupings under Schedule A are not done on the
basis of craft unions or special interest groupings as opposed to the general
principle that we have in the bill.

Mr. LEwis: Where do the craft unions come into this?

Mr. WALKER: I would think that this applies. Certainly my background in
this sort of discussion is very limited, and Mr. Lewis has much more experience
than I, but I do think that this is the problem, that the printing unions are
attempting—and quite rightly—to preserve their type of community of interest
as a craft union.

Senator DESCHATELETS: They want to be represented by their own people, if
I remember rightly. That was the meaning of their brief. There are 200 people
there.

Mr. KNowLES: Do they not already have a separate relationship in that they
are not inserted in the Statistical Review? Do they not already have a separate
relationship?

Mr. WALKER: May I just finish this, and then I will be through?

All I am suggesting is that we are opening the door at the very outset to
arguments that may be just as reasonable as the argument of the Government
Printing Bureau, that a community of interest, or a geographic location, is a
more overriding consideration than the basic principle on which we are trying to
initiate this legislation.

Mr. McCLEAVE: The point I was going to make, Mr. Chairman, is that I read
the two lists and I cannot see how they can be divided craftwise, or geographic-
wise, or otherwise, but I think that Dr. Davidson usually is able to sum up in a
few trenchant words what is being attempted, and he may be able to help us
before we, as members, continue this discussion. What is the philosophy for the
division between Part I and Part II?

Dr. DavipsoN: The philosophy, Mr. Chairman, is based on the fact that all
of the agencies listed in Schedule A as coming under the jurisdiction of the
Treasury Board as the representative of the employer—all of these agencies,
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without exception—have historically had their wages and working conditions
and conditions of employment, generally, determined by the Treasury Board up
to and including this moment.

Mr. BELL (Carleton): Only since 1960, surely.
Dr. DavipsoN: I beg your pardon.

Mr. BELL (Carleton): Or 1961; at least, history is made very quickly,
apparently.

Dr. Davipson: I must say I was a bit surprised to draw the inference from
Mr. Knowles’ statement that he was under the impression that the employees of
the Government Printing Bureau dealt, in the matter of their wages and working
conditions, with the head of the Government Printing Bureau, because my clear
understanding is that the Treasury Board deals with these matters, as it does
with all other matters affecting both classified employees and prevailing rate
employees.

It is true, as I recall, that there are certain provisions contained in the
legislation which relate the rate of pay of members of certain crafts in the
Government Printing Bureau to rates in Montreal, Toronto and one or two other
centres. The effect of these provisions is to gear the prevailing rates for those
employees to two or three centres of Canada rather than to Ottawa, as such, or to
any national averaging of the rates as a whole.

Mr. KNowLES: I do not think there is any great difference between us, Dr.
Davidson. I realize that it is Treasury Board in the last analysis, but do not the
printing unions, either individually or through their council, meet with the
management at the bureau in this process, and lay before management what
their contracts are—

Dr. Davipson: This could be equally true of the dockyard workers in Halifax
and Esquimalt and many other situations; and it is also true, if I may say so, that
when collective bargaining comes along and the negotiating team for the em-
ployees of the bargaining unit concerned sits down across the table from the
negotiating team for the employer, the negotiating team for the employer will
include not only representatives of the Treasury Board but representatives of the
Government Printing Bureau—the management side. Therefore, the situation
will not differ all that much in terms of actual practice.

But if you will look at Schedule A you will see that each one of the agencies
listed in Schedule A, Part II, is presided over by a board or commission, so that
there is some kind of what you might call a corporate structure that is capable of
carrying out the role of a separate employer.

I do not deny that in Schedule A, Part I, there are also some boards and
commissions there, but it would be anomalous, to say the least, if the Govern-
ment Printing Bureau, which is under the direction of the Director of the
Government Printing Bureau, were to be set up as a separate employer, with the
Director of the Government Printing Bureau going directly to the Governor in
Council for his authority to draw up collective agreements with the employees of
the Government Printing Bureau, and to have all of the other departments and
agencies of the government dealing with the Treasury Board.

Mr. McCLEAVE: May I ask a question of Dr. Davidson? Apparently the group
that Mr. Knowles has made the motion on behalf of is the only one that feels
25204—43
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strongly enough about it to make the request to go from Part I to Part II of this
schedule. So that we do not deal with things rather in the abstract—you admit
this cross-mating of boards in one section with boards in another, and so on—is
there any objection, in practice, to having Mr. Knowles’ request granted in the
case of the one group which wants to be.

Dr. DAvIDSON: You are asking me a direct question and I will have to give

you a direct answer. From our point of view there would be objections—there

would have to be objections.
Mr. McCLEAVE: On what grounds?

Dr. DAvVIDSON: The employer here is the Treasury Board, the government of
Canada. The Printing Bureau is not set up as a separate corporate entity. I must
say that I think the expressed desire of the employees of the Government
Printing Bureau—the fact that this is the only one which has made the request
—should not be taken as being indicative of the fact that they are the only ones
who could conceivably be interested. They are located in Ottawa, and this is the
centre where the discussion is going on. In your own constituency, Mr. McCleave,
the employees of the dockyard might well find themselves in the same position,
and if this arrangement were granted to any other group of employees they
would come forward and say, “Well, we should have known about this and we
should have had the privilege of opting which of these two schedules we are
attached to”.

Mr. McCLEAVE: Dr. Davidson, I am going to be very unfair and ask you to
name anything in Part I that would point to employees of dockyards? It would
either be the National Defence Employees Association, in my opinion, or none at
all, and they are not in here.

Dr. DavipsOoN: They are employees of the Department of National Defence.

Mr. McCLEAVE: Yes; but the Department of National Defence is not in here
either.

Dr. DavipsoN: I beg your pardon, sir, if you would look at the top three
lines you would see that all departments. . .

Mr. McCLEAVE: That is right; all departments, yes.

Mr. KNowLES: I would like to point out to you, Dr. Davidson, that people
like the dockyard workers are directly under the Department of National De-
fence, but the Government Printing Bureau, apparently, is not included in any
department. It has to be listed separately like the National Gallery of Canada
and the National Energy Board.

An hon. MEMBER: And the Agricultural Stabilization Board.

Mr. KNOWLES: It is one of 25 or 30 entities which have to be looked at and a
decision made. Granted that each of the entities now under Part II may have a
board in charge of it, still there are several entities in Part I which have boards
in charge of them. Was it not awkward to make that kind of decision? There is
the Atomic Energy Control Board in Part II but the Air Transport Board is in
Part 1. If you would make that kind of a shifting about in these entities, what is
wrong with shifting this entity, the Government Printing Bureau, which you
have already identified by itself in Part I, into Part II?

T e R e, W R
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Dr. DavipsoN: You suggest, Mr. Knowles, that the Government Printing
Bureau is not part of a department. The Government Printing Bureau does
report to the Minister of Defence Production, and I would have to check whether
the Government Printing Bureau is, in fact, a portion of the Department of
Defence Production, or whether it is an entity outside that reports to the
minister.

Mr. BeLL (Carleton): It is not necessary to enumerate—

Dr. DavipsoN: Perhaps I could come to the other part of my argument. I
must say that I think it would be unwise for the government—and this is the
advice I would have to give to the government—to accept, at this time, a
proposition that a unit such as the Government Printing Bureau which is listed
in Schedule A, Part I, which has traditionally had its wages and working
conditions determined as a result of Treasury Board authority rather than be a
separate board or agency,—it would be unwise, at this time, for the government
to agree to the transfer of that unit to the part of the schedule which would
enable the Government Printing Bureau to be recognized as a separate employer
deriving its authority for entering into a collective agreement directly from the
Governor in Council.

Not only do I feel that would be unwise, but I believe that if the situation is
examined it will be seen that it is quite possible for the employee organizations
concerned to achieve what I understand they basically want through the forma-
tion of a council of employee organizations within the bargaining unit that is to
be set up at the Government Printing Bureau bargaining unit.

Mr. LEwis: You visualize it as a separate bargaining unit, in any case, do
you?

Dr. DAavipsoN: You mean the Government Printing Bureau?

Mr. Love: Or a separate occupational group for the printing trades, Mr.
Chairman.

Mr. McCLEAVE: Are they paid on this prevailing rate formula, Dr. Davidson?
Mr. Love: They are paid on the basis of prevailing rates, Mr. Chairman.

Mr. BELL (Carleton): Well, not true prevailing rates.

Mr. Love: They are governed by the—

Mr. BELL (Carleton): They are not prevailing rates in Ottawa which is the
normal prevailing rate. It is the prevailing rate for Toronto and Montreal.

Mr. Love: That is right, but they are governed by a set of regulations which
are associated with the prevailing rate regulations, and the only difference here
is that instead of the rates being based on Ottawa rates, they are based on
Toronto and Montreal rates.

Mr. LEwi1s: On their collective agreements.

Mr. McCLEAVE: May I ask this further question? Looking at those listed in
Part II, you say would there be any of the eight groups there that were paid on
prevailing rates? Maybe this is where I can resolve it in my own mind.

Dr. DavipsoN: While Mr. Love is looking that up, could I just make a
further point that the Government Printing Bureau consists not only of members
of the craft unions who are interested in coming under a separate employer but
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the Government Printing Bureau also has a number—I do not know how
many—of clerks, stenographers and personnel who correspond very closely to
the kind of personnel who are employed in agencies and departments of govern-
ment coming under Schedule A, Part I and these employees are appointed under
the provisions of the Civil Service Act.

Mr. KNOWLES: What about the National Research Council?

Dr. Davipson: No, they are not appointed under provisions of the Civil
Service Act.

Senator DESCHATELETS: Dr. Davidson, I suppose that the problem we are
discussing here is not limited to the Printing Bureau as the only case. Suppose
that we move then to Part II. You have a list of other units that might want to be
moved also, such as the national level. This is the problem I think we face. It is
not only the Printing Bureau itself, but if you open the door, you fear that
certain other units would like to be moved also.

Dr. Davipson: Well, in fairness to the employees in the Government
Printing Bureau, they are the only group who have requested this, and I am not
in a position to say that other groups wish it or that they would request it. I want
to be fair to the position to that extent; but from another point of view what this
would involve would be the separation of a group of civil servants—and now I
am talking about the employees in the Government Printing Bureau who are not
members of craft unions—from the main body of bargaining in so far as the rest
of the civil service is concerned. It would mean placing the wages and working
conditions of this relatively small number of civil servants—a couple of hundred
of them, I believe—under the jurisdiction of a separate employer, the Governor
in Council.

Mr. KNowLES: What is done in the case of the stenographers and clerks at
the National Research Council?

Dr. DavipsoN: The National Research Council determines separately its own
policies with respect to the wage levels and salary levels applicable to its clerks
and stenographers. As a matter of administrative practice, it adopts for its own
purposes the corresponding civil service rates but this is in a non-bargaining
context, Mr. Knowles, and they are not civil servants.

Mr. KNOWLES: They are not appointed.

Dr. Davipson: To find ourselves in a situation where because certain civil
service stenographers were being dealt with by a separate employer, and other
civil service stenographers are being dealt with by the Treasury Board, we were
obliged to pay separate levels of pay to the same classifications of civil serv-
ants—this it seems to me would put us in a difficult position.

Mr. KnowLES: What will be the position, let us put it that way, of the clerks
and stenographers at the National Research Council after this bill goes through,
The National Research Council being a separate employer and bargaining with
that separate employer being provided?

Dr. DavipsoN: It could conceivably result that the National Research
Council might feel obligated to enter into an agreement with its bargaining unit
that would provide for a different scale of pay for the clerks and stenographers
in the National Research Council, but at least that would not result in civil
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servants appointed under the provisions of the Civil Service Act, and being in
the same classes, being paid different amounts.

Mr. KNowLES: But if you can meet the situation in one situation in Ottawa,
why can you not meet it in another?

Dr. DavipsoN: Well, of course, I think the answer would be that it can be
met by the Government Printing Bureau craft unions, who are the ones that are
interested in this transfer, forming themselves into a union council and seeking
the right to act through the council as the bargaining agent for the employees
that they represent. They would not then be involved in having to try to
represent the clerks and the stenographers who are not part of their craft
unions; and they would have a direct bargaining relationship with the Treasury
Board which is in the final analysis the employer that will decide the wage
questions, as they do at the present time. In that Treasury Board team repre-
senting management would be representatives of the Government Printing
Bureau.

Now, may I just go on to add that following the initial certification period,
then the question becomes a matter for the Public Service Staff Relations Board,
and if there is any desire on the part of the unions represented at the Printing
Bureau to break out into separate elements and to form separate bargaining
units, either as a group or individually, they have then to make their case to the
Public Service Staff Relations Board.

Mr. McCLEAVE: May I ask Dr. Davidson this: let us take the two top ones in
Part I and Part II and the stenographers in the Atomic Energy Control Board
and the stenographers in the Agricultural Stabilization Board. Can they bargain
for the same things? Presumably they can type 120 words a minute, and are
very efficient, work a seven hour day, and do it properly. They will get only the
same pay as a result of the bargaining.

Dr. DavipsoN: The stenographers who are employed by the Agricultural
Stabilization Board will be included in the bargaining unit that deals with the
clerks and stenographers vis-a-vis the Treasury Board, and all of the clerks and
stenographers in all of these agencies and departments that are listed in
Schedule A, Part I, will be subject to the same collective agreement. The
employees of the Atomic Energy Control Board will be in a separate bargaining
unit.

Mr. McCLEAVE: Every last one, scientist and non-scientist alike?

Dr. DavipsoN: All of the employees of the Atomic Energy Control Board
will be in a bargaining unit that is separate, in one or more bargaining units—

Mr. BELL (Carleton): In relation to their occupation, to their occupational
groups, you mean?

Dr. DavipsoN: In relation to their occupational.category, Mr. Bell, but not
necessarily occupational groups. They will bargain with the Atomic Energy
Control Board, and the Atomic Energy Control Board will, as it reaches the
concluding stages of its negotiations be obligated to go to the Governor in
Council to have the bargain it proposes to enter into with its employees
confirmed and ratified before the agreement can be finalized.

The JoiNT CHAIRMAN (Mr. Richard): Are you ready for the question?
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Mr. BELL (Carleton): The rest that Dr. Davidson, I think, has put in rela-
tion to this has been the extent of Treasury Board control. I think that that was
his initial point, that under Part I, Treasury Board controls, but in Part II it was
more relaxed.

Dr. Davipson: There is no Treasury Board control over Part II.

Mr. BeLL (Carleton): Well, that was precisely my point. I have had the
responsibility of reporting both to Parliament and Treasury Board for at least
one of the organizations under Part II, namely, the National Film Board, and
unless the situation has been changed very considerably, I must say that I signed
a great many more submissions to Treasury Board for the National Film Board
than I did for the National Gallery or the Public Archives or the National
Library, and a much more rigid control was exercised in those days over the
National Film Board than over these other organizations, and I find from my
personal experience Dr. Davidson’s division very difficult to understand.

Dr. DavipsoN: If you will look at the provisions of the National Film Act,
Mr. Bell, you will see written into the legislation a very precise, a very clear line
of demarcation between the levels over which the Film Board has authority and
responsibility to determine wages and classifications and conditions of employ-
ment generally and the levels where the reference has to be made to Treasury
Board. There is a statutory authority vested in the Film Board under the
National Film Act to deal with wages and working conditions of its own
employees in certain areas of the Film Board.

Mr. BELL (Carleton): Then, if that be true, I have the recollection of that,
why does not the National Film Board straddle Part I and Part 1I?

Dr. DavipsoN: Because it was our view that it would not be feasible to have
an employer that was a separate employer for part of its employee work force
and not a separate employer for the other part of the work force. Consequently,
not being able to change, or feeling that we would not be justified in asking that
the law be changed affecting the National Film Board, we decided that the best
thing to do was to recognise that it was a separate employer for purposes of all of
its staff requirements. . .

Mr. BELL (Carleton): Are we by indirection changing the law relating to
the National Film Board?

Dr. DavipsoN: That is a good point. I would have to look at the National
Film Act to establish this, but my impression would be that with respect to the
National Film Act we already refer to the Governor in Council rather than to the
Treasury Board as the authority to whom the National Film Board must turn
even for those portions of its work force that do not come under its direct
jurisdiction.

The JoiNT CHAIRMAN (Mr. Richard): Is the Committee ready for the ques-
tion? Mr. Walker.

Mr. WALKER: I see much more relationship between the Government
Printing Bureau and the majority of the other agencies or departments under
Part I than I do for the Printing Bureau under Part II. I would like to suggest
that if in fact the Printing Bureau is moved to Part II, then by right there will be
just as much logic for half a dozen or more of these other people in Part I to
follow the very same routine, and I think as of right.
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Mr. McCLEAVE: They are not asking for it; only one group has had sense
enough to ask for it.

Mr. WALKER: But I would suggest that the result of the passing of this
motion, if it passes, and I hope it will not, would be that by right, I would
suggest, we would have to extend to all other employees an invitation to do the
very same thing. This is the point that I fear, particularly at the outset and the
initiation of this legislation. What the board does later, three years from now, is
something out of our control.

Mr. KNOWLES: Mr. Chairman, what is so wrong with the conclusion to which
Mr. Walker objects? We are not passing legislation under the theory that it is
our right to give to these people what we think is good for them. We are trying
to develop a system of collective bargaining that will be satisfactory to both
sides. As I have said a dozen times in the course of these few weeks, I think that
our public servants follow into three groups, one very large group that likes this
bill whether Mr, Lewis and I like it or not; O.K,, they can have it. But there are
two other groups that want something different. I suggest that we should pay
some attention to their wishes. This is one of the groups, and that is why I moved
the amendment.

Mr. LEwis: May I ask Dr. Davidson or Mr. Love, whoever has the answer,
when you set up the Queen’s Printer’s employees as a separate occupational
group, will you include in that separate occupational group everyone employed
by the Queen’s Printer, including office boys, stenographers and so on?

Mr. Love: Mr. Chairman, as I understand it, and I have not checked the
definition developed by the Bureau of Classification Revisions recently, the
proposal is that there be an occupational group composed of the printing opera-
tions’ employees and that would exclude the clerks and stenographers, and so on,
who would be in the appropriate occupational group in the system. So the group,
as I understand it, would consist of the people who are engaged in the printing
processes.

Mr. LEwis: The printer, the typeholds, the pressmen, the lithographers, the
bookbinders, I think these are the four occupations. Now, is there anything in the
act that would prevent that group dealing with the separate employer, or if you
put them under Part II of Schedule A, that you include everybody? You see, I
have a notion that we are arguing about something which in practical terms may
really not make any difference, and if it does not make any difference, I think the
argument for giving these unions what they are asking for is pretty strong. If
you are contemplating a bargaining unit consisting only of the technical people,
those concerned with the printing operation, anyway, then why can that bar-
gaining unit not deal with the immediate employer?

Dr. DavipsoN: Mr. Chairman, I will try again, but I am repeating myself
when I say that this would require you to have a separate employer who is a
separate employer for one half of his work force and is not a separate employer
for the other half, and I would doubt whether you can have an employer who
exists half slave and half free in that context. Either you have an employer who
is independent—

Mr. LEwis: I am prepared to let him be half free. Why should you object?

Dr. DavipsoN: Either you have an employer who is independent of the
Treasury Board as employer and reports to the Governor in Council, and has to
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have his authority from the Governor in Council, or you have an employer as a
departmental employer who is subject, like all of the other departments and
agencies in Part I, to the final authority of the Treasury Board, I think. It has got
to be one or the other, it seems to me.

Mr. McCLEAVE: Dr. Davidson, this is not true of the private sector surely
where you may have half the employees at the back in the warehouse company
operating through the International Teamsters Union, for example, and the other
ones bargaining differently from the white collared workers at the front end of
the business. This seems to me to be the inflexibility of these divisions under
boards, commissions, departments or what not, you cannot take groups within
departments and put them all in the category; that we seem to be dealing with—

Dr. Davipson: I can only add one more thing, and that is that it is correct
that there is in Schedule A, Part II, no agency that employs employees under the
Civil Service Act. These are all non-civil servants, and the proposals to transfer
the Government Printing Bureau to the Schedule A, Part II, would have the
effect of transferring several hundred civil servants to a regime of separate
employer that finds no duplicate in any of the other agencies that are in Schedule
A, Part II at the present time.

Mr. KNOWLES: As Mr. Walker suggested, this is fragmentation, but Mr. Love
has already made clear to us there is going to be fragmentation anyway because
the printing operations group is going to be separated from the stenographers
and clerks.

Mr. Love: On an occupational basis.

Mr. KNowLES: As far as half free and half slave, Dr. Davidson, then you
have got a minister that is only half yours.

Dr. Davipson: Does that make me half free or—

The JoiNT CHAIRMAN (M7. Richard): Is the Committee ready for the ques-
tion? All those in favour of the amendment proposed by Mr. Knowles signify.
Those opposed?

Amendment negatived.

Mr. KNOWLES: Can we have the names recorded, please?

The JoINT CHAIRMAN (Mr. Richard): I am reluctant. I would point out, or
maybe I should not point out, the Civil Service Commission—

Mr. KNowLES: Mr. Chairman, did you hear my request? I would like to have
the names recorded.

The JoINT CHAIRMAN: The ‘yeas’ and the ‘nays’.
Mr. WALKER: Ring the bell, call in the members.
The JoiNT CHAIRMAN (Mr. Richard): Schedule B.
Mr. KNowLES: Did you not hear me?

Mr. McCLEAVE: He is not only blind but deaf.

Mr. KNowLEs: I am asking you to have the names recorded, the ‘yeas’ and
‘nays’.
The JOINT CHAIRMAN (Mr. Richard): Well, if you insist.

S _
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Mr. KNowLES: Yes, I do.
Mr. WALKER: Shall we vote on that?
Mr. KNOowLES: I have no objection.

The JOINT CHAIRMAN (Mr. Richard): I am sure you want to use the infor-
mation to good purpose.

Mr. KNOWLES: Mr. Chairman, I object to that comment. It is my right to ask
for ‘yeas’ and ‘nays’ and I suggest that you should grant it and stop all this fuss.

The JoINT CHAIRMAN (Mr. Richard): There is no fuss, I did not hear you. It
is most unusual.

Mr. LACHANCE: Mr. Chairman, could I just check that you have recorded it.
The JoiNnT CHAIRMAN (Mr. Richard): The secretary has done so.

Mr. KNowLES: You have the names of those who voted ‘yea’, that will be
clear in the minutes.

(Translation)

Mr. LACHANCE: Mr. Chairman, is it really the practice to always have names
recorded.

The JoiNT CHAIRMAN (Mr. Richard): Yes, on request.
Mr. LACHANCE: I think that others will remember this, Mr. Chairman.

The JoINT CHAIRMAN (Mr. Richard): Sometimes it is good to abide by the
regulations.

(English)
The JoinT CHAIRMAN (Mr. Richard): Schedule B.
Mr. LACHANCE: Mr. Chairman, before we leave Schedule A—

Dr. Davipson: The Civil Service Commission will have to be changed to the
Public Service Commission.

Mr. KNOWLES: Is it not later?
The JOoINT CHAIRMAN (Mr. Richard): Schedule B—
Mr. BELL (Carleton): Where is the Canada Council, Dr. Davidson?

Dr. Davipson: It is not a part of the Public service nor an agency of the
government. It is wholly outside, as are the Bank of Canada, and the Canadian
Wheat Board.

The JoinT CHAIRMAN: Schedule A carried.
Schedule A agreed to.
Schedule B agreed to.

The JoiNT CHAIRMAN (Mr. Richard): Civil Service; that should be public
service, or whatever name is chosen.

Mr. KNOoWLES: Dr. Davidson.
Dr. Davipson: Public service of Canada.
Mr. KNOWLES: Or whatever it is finally called.

. Dr. Davipson: Yes. Mr. Chairman, could I just ask you to look back for a
minute to Schedule A, Part I, and draw your attention to the fact that we will
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ask the Committee to remove after the words “Royal Canadian Mounted Police”
the words in brackets there, because I have already mentioned that we intend to
take care of that exception in an amendment to the definition of an employee in
clause 2.

The JoiNT CHATRMAN (Mr. Richard): Agreed?

Mr. BELL (Carleton): You mentioned that before.
Schedule agreed to.

Mr. WALKER: Mr. Chairman, I remind you that on Schedule C there was
something about the oath; did we get that straightened up?

The JoINT CHAIRMAN (Mr. Richard): Yes.

Mr. BELL (Carleton): There was during the course of the discussion, Mr.
Chairman, considerable reference to whether the provisions for the Pay Research
Bureau should be included in the statute. I confess that I am inclined to think
that statutory provision should be made for this bureau, and I would like to raise
the matter now. It has been raised several times in the course of examination.
I do not necessarily ask Dr. Davidson to refer to it now, but perhaps he might
consider before Tuesday whether there should be a section which provides for a
Pay Research Bureau to be under the Public Service Staff Relations Board, and
the conditions upon which the data, statistical information accumulated by this
should be made available to both the parties, to both sides.

(Translation)

Mr. LAcHANCE: Last Tuesday, Mr. Chairman, Mr. Emard had moved a
motion, seconded by myself, an amendment to Sections 32 and 34. I discussed the
problem with Mr. Emard, who for personal reasons and serious reasons, cannot
be here this afternoon, who gave me permission to say that he allowed me to
withdraw the amendment which I had proposed last Tuesday and which was
tabled. It was not moved officially, it was rather tabled for study, for considera-
tion, and after consideration and revision and drafting, it is quite probable that
this amendment would have been moved again by Mr. Emard and myself.

I think that all members of the Committee will recall this. I would therefore
like to have permission to withdraw this amendment, but I do not want members
of the Committee to think that Mr. Emard or myself have abandoned the idea of
submitting certain arguments. It is precisely to be able to table another one. I
have here in English and in French another amendment to amend Section 28(1).
If T can take the liberty of making one remark it is to arrive at the same result
that we had in mind.

The JoINT CHAIRMAN: If I understand correctly, Mr. Lachance, you have in
mind submitting this new formula of amendment to the Committee and to the
officials of the Treasury Board so as to allow them to consider it.

Mr. LACHANCE: And to report at the next meeting.
The JoiINT CHAIRMAN: Or when we come to consideration of these clauses.

Mr. LACHANCE: At least to be in conformity with what we already decided so
that it will be completely in agreement and in conformity with the Sections of
the Act. Of course, officials of the Treasury Board consider that there should be
some changes too in Sections 32 and 34. In the light of this amendment, I think
then that officials of the Treasury Board should advise us of this. Perhaps I am
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mistaken but I think it is their duty to enlighten us in this matter. It really is to
implement this proposal which is to be presented in due form, whether it is in
agreement with other sections of the Act.
(English)

Mr. LEwis: We will get copies of this from the clerk?
(Translation)

Mr. LACHANCE: I have a few copies here, Mr. Lewis, which I would give you
if you want them.

Mr. LEwis: With pleasure.

(English)
The JoiNT CHAIRMAN: Now, our next meeting is on Tuesday at 10:30.
Mr. LEwis: And 1:30—one hour in the offing.

The JoiNT CHAIRMAN: That is not what I had in mind. I understand that the
Labour committee is meeting at 9:30, and we could go from 10:30 to 1:00, with
your co-operation.

(Translation)

Mr. LACHANCE: Thank you, Mr. Chairman, for having accepted your meeting
for 10.30. Precisely because of Labour and Employment which is meeting at 9.30
and several members of that Committee also are on this one.
(English)

The JoiNT CHAIRMAN (Mr. Richard): We will adjourn until 10:30 on
Tuesday.

Mr. WALKER: The purpose will be for the amendments.

The JoiNT CHAIRMAN (Mr. Richard): We will start over again with the
amendments.

Senator DESCHATELETS: How many are there?

Mr. BELL (Carleton): As I understand it, Dr. Davidson is going to try to let
us have for Monday afternoon draft amendments.

Dr. Davipson: Correct.
Mr. LEwis: Not all of them, but at least the basic ones.

The JoinT CHAIRMAN (Mr. Richard): The secretary will indicate between
now and Tuesday to the members of the Committee which clauses are affected
by any future amendments.

Mr. LEwis: Could we have a list. I do not make notes.

The JOINT CHAIRMAN (Mr. Richard): Of the clauses we have which we have
passed.

Mr. LEwis: Of the clauses we have had stood.

The JoINT CHAIRMAN (Mr. Richard): That is exactly what I had in mind.
Mr. BeELr (Carleton): Or the ones that stood—

Mr. LEwis: Or the ones that stood—

Mr. WALKER: That is right.

Dr. DAviDSON: We have cleared up all but about 25.

The JoiNT CHAIRMAN (Mr. Richard): Thank you.
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APPENDIX V
(On clause 90)

POSSIBLE GRIEVANCE MACHINERY

ADJUDICATION IN DEFINED
CIRCUMSTANCES ADJUDICATOR
STEP 4 DEPUTY HEAD
DIRECTOR-GENERAL
SRRE BRANCH “A”
REGIONAL DIRECTOR
- ey ONTARIO
LOCAL MANAGER
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Committee on Collective Bargaining in the Public Service.

ROGER DUHAMEL, F.R.S.C.
QUEEN'S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1967
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Corrigendum:
Issue No. 16, Thursday, November 3, 1966.
For “Tony Nanty” Line 34, Page 749, read “Tory Party”.
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ORDER OF REFERENCE

Monpay, November 28, 1966.

Ordered,—That the name of Messrs. Ethier and Langlois (Chicoutimi) be
substituted for those of Messrs. Hymmen and Orange on the Special Joint
Committee on the Public Service of Canada.

Attest.

LEON-J. RAYMOND,
The Clerk of the House of Commons.
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MINUTES OF PROCEEDINGS

TuEspay, November 29, 1966.
(40)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
10.42 a.m., the Joint Chairmen, the Honourable Senator Bourget and Mr.
Richard, presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Deschatelets,
Fergusson (3).

Representing the House of Commons: Messrs. Bell (Carleton), Berger,
Chatwood, Crossman, Emard, Ethier, Fairweather, Knowles, Langlois
(Chicoutimi), Lewis, Madill, McCleave, Richard, Rochon, Tardif, Walker (16).

In attendance: Dr. G. F. Davidson, Secretary, Messrs. J. D. Love, Assistant
Secretary (Personnel), W. A. Kelm, Planning and Coordinating Division,
Treasury Board; Dr. P. M. Ollivier, Parliamentary Counsel, House of Commons;
Messrs. P. M. Roddick, Secretary, R. M. McLeod, Assistant Secretary, R. G.
Armstrong, Staff Officer, Preparatory Committee on Collective Bargaining in the
Public Service.

The Committee considered suggested amendments to clauses of Bill C-170
allowed to stand at previous meetings, as follows:

Clause 1, stand; Paragraphs 2(a) to (i) inclusive, carried; Paragraph
2(j), carried as amended (see motion below); Paragraphs 2(k) and (1),
carried; Paragraphs 2(m) and (n), carried as amended (see motion
motion below); Paragraph 2(o0), stand; Paragraphs 2(p) to (s) inclu-
sive, carried as amended (see motion below); Paragraph 2(t), carried;
Paragraph 2(u), amended (see motion below); Sub-paragraph 2(u) (i),
carried as amended (see motion below); Sub-paragraphs 2(u) (ii) and
(iii), carried; Sub-paragraph 2(u) (iv), stand; Sub-paragraph 2(u) (v),
carried as amended (see motion below); Sub-paragraph 2 (u)(vi),
carried; Sub-paragraph 2(u) (vii), stand; Paragraphs 2(v) to (bb) in-
clusive, carried; Clause 7, stand; Clause 8, carried as amended (see
motion below); Clause 9, carried as amended (see motion below);
Clause 16, carried as amended (see motion below); Sub-clause 17(1),
carried as amended (see motion below); Sub-clause 17(2), carried as
amended (see motion below); Sub-clause 17(3), carried as amended
(see motion below); new Sub-clause 17(4), carried on division (see
motion below); Clause 18, stand; Paragraphs 19(1) (a) to (e) inclusive,
carried; Paragraph 19(1) (f), carried as amended (see motion below);
Paragraphs 19(1) (g) to (j) inclusive, carried; Paragraph 19(1) (k),
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stand; Paragraph 19(1) (1), carried; Sub-clause 19(2), carried; Clause
23, stand; Clause 25, carried on division; Clause 26, carried as
amended (see motion below); Clause 27, carried as amended
(see motion below); Clause 28, stand; Clause 29, deleted (see motion
below); Clause 32, carried as amended (see motion below); Clause 34,
stand; Clause 35, carried as amended (see motion below); Clause 36,
carried as amended (see motion below); Clause 37, stand; Clause 38,
stand; Sub-clause 39(2), stand; Sub-clause 39(3), carried as amended
(see motion below); Clause 51, carried as amended (see motion below);
Clause 52, deleted (see motion below); Clauses 53 and 54, carried as
amended (see motion below); Clause 55, carried as amended (see motion
below); Clause 56, carried as amended (see motion below); Clause 57,
carried as amended (see motion below); Clause 58, stand; Sub-clause
60(2), carried; Sub-clause 63(1), carried as amended (see motion below);
Clause 64, carried as amended (see motion below); Clause 67, carried as
amended (see motion below); Clause 70, carried as amended (see motion
below); Sub-clause 71(2), carried as amended (see motion below);
Sub-clause 72(1), stand; Sub-clause 72(2), carried as amended (see mo-
tion below); Sub-clause 72(3), carried; Clause 73, carried as amended
(see motion below); Clause 75, carried as amended (see motion below);
Clause 78, carried as amended (see motion below); Sub-clause 79(2),
carried; Sub-clause 79(5), carried as amended (see motion below);
Clause 83, carried as amended (see motion below); Clause 92, carried;
Clause 94, carried as amended (see motion below); Clause 95, stand;
Clause 96, stand; Clause 97, stand; Clause 99, stand; Clause 103, carried as
amended (see motion below); Clause 109, carried as amended (see motion
below); Clause 110, carried; Sub-clause 113(2), stand; Schedule B, car-
ried as amended (see motion below); new Schedule B, carried (see motion
below); Schedule C, carried as amended (see motion below).

By leave of the Committee, consideration was given to certain clauses which

carried at a previous meeting to permit technical and/or consequential changes
resulting from some of the amendments.

Moved by Mr. Walker, seconded by Mr. Chatwood,
Agreed,—That paragraph 2(j) be amended by striking out line 19 and

substituting the following therefor: ‘“Chairman under section 52 to assist the
parties”.

Moved by Mr. Walker, seconded by Mr. Tardif,
Agreed,—That paragraphs 2(m) and (n) be struck out and the following

substituted therefor:

“(m) “employee” means a person employed in the Public Service,
other than

(i) a person appointed by the Governor in Council under an
Act of Parliament to a statutory position described in
that Act,

(ii) a person locally engaged outside Canada,

(iii) a person whose compensation for the performance of
the regular duties of his position or office consists of

e S
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fees of office, or is related to the revenue of the office
in which he is employed,

(iv) a person not ordinarily required to work more than

one-third of the normal period for persons doing similar
work,

(v) a person who is a member or special constable of the

Royal Canadian Mounted Police or who is employed by
that Force under terms and conditions substantially the
same as those of a member thereof,

(vi) a person employed on a casual or temporary basis, unless

(vii)
(viii)

he has been so employed for a period of six months or
more,

a person employed by or under the Board, or

a person employed in a managerial or confidential
capacity,

and for the purposes of this paragraph a person does
not cease to be employed in the Public Service by reason
only of his ceasing to work as a result of a strike or by
reason only of his discharge contrary to this or any other
Act of Parliament.

(n) “employee organization” means any organization of em-
ployees the purposes of which include the regulation of
relations between the employer and its employees for the
purposes of this Act, and includes, unless the context other-
wise requires, a council of employee organizations;”.

Moved by Mr. Walker, seconded by Mr. Chatwood,
Agreed,—That paragraphs 2(p), (q) together with marginal note, (r) and
(s) be struck out and the following substituted therefor:

“(p) “grievance” means a complaint in writing presented in ac-
cordance with this Act by an employee on his own behalf or
on behalf of himself and one or more other employees,
except that

(i) for the purposes of any of the provisions of this Act

(i)

respecting grievances, a reference to an “employee” in-
cludes a person who would be an employee but for the
fact that he is a person employed in a managerial or
confidential capacity, and

for the purposes of any of the provisions of this Act
respecting grievances with respect to disciplinary action
resulting in discharge or suspension, a reference to an
“employee” includes a former employee or a person who
would be a former employee but for the fact that at the
time of his discharge or suspension he was a person
employed in a managerial or confidential capacity;

1981

(q) “initial certification period” means, in respect of employees certifica-

in any occupational category, the period ending on the day period.
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specified in Column III of Schedule B applicable to that
occupational category;

(r) “occupational category” means any of the following catego-
ries of employees, namely,
(i) scientific and professional,
(ii) technical,
(iii) administrative and foreign service,
(iv) administrative support, or
(v) operational,
and any other occupationally-related category of employees
determined by the Board to be an occupational category;

(s) “occupational group” means a group of employees specified
and defined by the Public Service Commission under subsec-
tion (1) of section 26;”,

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That paragraph 2(u) be amended by striking out marginal note
and line 9 and substituting the following therefor:
uP “ . . : : »
em‘:;‘;’; ki (u) “person employed in a managerial or confidential capacity”.
a managerial
or con-
fidential
capacity.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-paragraph 2(u)(i) be amended by striking out lines 15
and 16 and substituting the following therefor: “head of a department or the
chief executive officer of any other portion of the”.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,
Agreed,—That sub-paragraph 2(u)(v) be amended by adding the words
‘“on behalf of the employer” after the word “formally” line 38.

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,
Agreed,—That sub-clause 8(1) be amended by striking out lines 17 and 18
and substituting the following therefor:
“8. (1) No person who is employed in a managerial or confidential
capacity, whether or not he is acting on behalf of the em-"" and
That sub-clause 8(2) be amended by striking out line 15 on page 7 and
substituting the following therefor: “in a managerial or confidential capacity.”

By leave, moved by Mr. Walker, seconded by Mr. Crossman,

Agreed,—That sub-clause 9(1) be amended by striking out line 23 and
substituting the following therefor: ‘“employed in a managerial or confidential
capacity, whether or not he acts on” and

That sub-clause 9(2) be amended by striking out line 27 and substituting
the following therefor: “to prevent a person employed in a managerial or
confidential capacity”’.




Now. 29,1966 PUBLIC SERVICE OF CANADA 1083

Moved by Mr. Walker, seconded by Hon. Senator Deschatelets,

Agreed,—That paragraph 16(2)(b) be deleted and the following substituted
therefor:

“(b) at least two other members to be designated by the Chair-
man in such a manner as to ensure that the number of
members appointed as being representative of the interests
of employees equals the number of members appointed as
being representative of the interests of the employer.” and

That sub-clause 16(3) be deleted and the following substituted therefor:
“(3) A decision of a majority of those present at any meeting of
the Board, or of a division thereof, is a decision of the Board or the
division thereof, as the case may be, except that where both the
Chairman and the Vice-Chairman are present at any meeting of the
Board only the Chairman may vote.”

By leave, moved by Mr. Walker, seconded by Mr. Emard,

Agreed,—That Clause 17 together with marginal notes be struck out and the
following substituted therefor:

17. (1) The Chairman is the chief executive officer of the Board. ‘‘Chairman
to be chief

executive
officer.

(2) A Secretary of the Board shall be appointed under the Appointment
provisions of the Public Service Employment Act, who shall under the °f Secretary-
Chairman have supervision over and direction of the work and staff of
the Board.

(3) Such other officers and employees as the Board deems neces- Other staff.
sary for the performance of its duties shall be appointed under the
provisions of the Public Service Employment Act.

(4) The Chairman may appoint and, subject to the approval of f)\fpé’;;:;‘t‘;em
the Governor in Council, fix the remuneration of conciliators and 5,4
other experts or persons having technical or special knowledge to advisers.

assist the Board in an advisory capacity.”

Moved by Mr. Walker, seconded by Mr. Ethier,

Agreed,—That paragraph 19 (1) (f) be struck out and the following sub-
stituted therefor:
“(f) the rights, privileges and duties that are acquired or retained
by an employee organization in respect of a bargaining unit
or any employee included therein where there is a merger,
amalgamation or transfer of jurisdiction between two or
more such organizations;”.

Moved by Mr. Walker, seconded by Mr. Lewis,

Agreed,—That Clause 26 be struck out together with marginal notes and the
following substituted therefor:

“26. (1) The Public Service Commission shall, within fifteen days “Specifica-

after the coming into force of this Act, specify and define the several ggc"ugfmonal

occupational groups within each occupational category enumerated in groups.
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subparagraphs (i) to (v) of paragraph (r) of section 2, in such
manner as to comprise therein all employees in the Public Service in
respect of whom Her Majesty as represented by the Treasury Board
is the employer, and shall thereupon cause notice of its action and of
the occupational groups so specified and defined by it to be published
in the Canada Gazette.

(2) The Public Service Commission, in specifying and defining
the several occupational groups within each occupational category
pursuant to subsection (1), shall specify and define those groups on
the basis of the grouping of positions and employees, according to the
duties and responsibilities thereof, under the program of classification
revision undertaken by the Civil Service Commission prior to the
coming into force of this Act.

(3) As soon as possible after the coming into force of this Act the
Board shall, for each occupational category, specify the day on and
after which an application for certification as bargaining agent for a
bargaining unit comprised of employees included in that occupational
category may be made by an employee organization, which day shall
not, for any occupational category, be later than the sixtieth day after
the coming into force of this Act.

(4) During the initial certification period, a unit of employees in
respect of whom Her Majesty as represented by the Treasury Board
is the employer may be determined by the Board as a unit appropriate
for collective bargaining only if that unit is comprised of

(a) all of the employees in an occupational group;

(b) all of the employees in an occupational group other than
employees whose duties include the supervision of other
employees in that occupational group; or

(c) all of the employees in an occupational group whose duties
include the supervision of other employees in that occupa-
tional group.

(5) During the initial certification period, in respect of each
occupational category,

(a) notice to bargain collectively may be given in respect of a
bargaining unit comprised of employees included in that
occupational category only after the day specified in Column
I of Schedule B applicable to that occupational category; and

(b) a collective agreement may be entered into or an arbitral
award rendered in respect of a bargaining unit comprised
of employees included in that occupational category only
after the day specified in Column II of Schedule B applic-
able to that occupational category;

and any collective agreement entered into or arbitral award rendered
during the initial certification period in respect of a bargaining unit
comprised of employees included in that occupational category shall
remain in effect until the day specified in Column III of Schedule B
applicable to that occupational category, and no longer.
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(6) Where, during the initial certification period, an occupa- oo:(l::;ational
tionally-related category of employees is determined by the Board to categories.
be an occupational category for the purposes of this Act, the Board

shall, at the time of making the determination,

(a) specify the day corresponding to that described in subsection
(3) that occupational category as though it were specified by
the Board under that subsection; and

(b) specify the days corresponding to those described in Col-
umns I, II and III of Schedule B which shall apply in
relation to that occupational category as though they were
specified in Columns I, II and III of Schedule B,
respectively.”

Moved by Mr. Walker, seconded by Mr. Emard,

Agreed,—That Clause 27 be amended by striking out line 33 and substitut-
ing the following therefor: “tive bargaining may, subject to section 30, apply”.

Moved by Mr. Walker seconded by Mr. Knowles,
Agreed,—That Clause 29 together with the marginal note be deleted.

Moved by Mr. Walker, seconded by Mr. Fairweather,

Agreed,—That sub-clause 32(1) be amended by striking out line 33 and
substituting the following therefor: “section 27, the Board shall, subject to
subsection (4) of” and

That sub-clause 32(3) be amended by striking out the lines 3 to 6 in-
clusive on page 17 and substituting the following therefor: “employees in
that unit relate.”

By leave, moved by Mr. Walker, seconded by Mr. Lewis,

Agreed,—That paragraphs 35(1) (b) and (c) be amended by adding the
word “and” after the semicolon line 9 and deleting the same word line 13.

Moved by Mr. Walker, seconded by Mr. Ethier,

Agreed,—That Clause 36 and marginal notes be struck out and the following
substituted therefor:

“36. (1) Subject to subsection (2) of section 37, every bargaining ‘‘Specifica-
agent for a bargaining unit shall, in such manner as may be pre- p;’;‘cgﬁmr
scribed, specify which of either of the processes described in para- resolution
graph (w) of section 2 shall be the process for resolution of any °f disputes.

dispute to which it may be a party in respect of that bargaining unit.

(2) For the purpose of facilitating the specification by a bargain- Employer to
ing agent of the process for resolution of any dispute to which it may furnish
be a party in respect of a bargaining unit, the Board shall, upon
request in writing to it by the bargaining agent, by notice require the
employer to furnish to the Board and the bargaining agent a state-
ment in writing of the employees or classes of employees in the
bargaining unit whom the employer then considers to be designated
employees within the meaning of section 79, and the employer shall,
within fourteen days after receipt of such notice, furnish such state-
ment to the Board and the bargaining agent.”
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By leave, moved by Mr. Walker, seconded by Mr. Bell,

Carried,—That paragraph 51(a) be amended by striking out lines 25 to 27
inclusive and substituting the following therefor: “referral thereof to arbitra-
tion,” and by striking out line 41 and substituting the following therefor: “Act
and a collective agreement has been entered into or an arbitral award has been”.

Moved by Mr. Walker, seconded by Mr. Fairweather, and resolved

That Clause 52 be deleted together with marginal note and by leave,
that Clauses 53 and 54 be renumbered as Clauses 52 and 53 respectively.

Moved by Mr, Walker, seconded by Hon. Senator Deschatelets,

Agreed,—That sub-clause 55(1) be amended by striking out lines 37 to 39
inclusive and substituting the following therefor:
“54. The Treasury Board may, in such manner as may be provid-
ed for by any rules or procedures determined by it pursuant to section
3 of the Financial Administration Act, enter into a”; and

That sub-clause 55(2) be renumbered as Clause 55.

By leave, moved by Mr. Walker, seconded by Mr. McCleave,

Agreed,—That sub-clause 56(2) be amended by striking out line 38 and
substituting the following therefor: “Schedule C.”

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 57(2) be amended by striking out line 4 and
substituting the following therefor: “the collective agreement shall, subject to
subsection (5) of section 26, be”’;

That sub-clauses 57(3) and (4) together with marginal notes be deleted;
and

That sub-clause 57(5) be amended by striking out line 24 and substituting
the following therefor: *“(3) Nothing in sub-section (2) shall be”.

Moved by Mr. Walker, seconded by Mr. Emard,

Agreed,—That sub-clause 63(1) be amended by striking out line 39 and
substituting the following therefor: “writing to the Secretary of the Board
given”; and by striking out paragraph 63(1) (a) and substituting the follow-
ing therefor:

“(a) at any time, where no collective agreement has been entered
into by the parties and no request for arbitration has been
made by either party since the commencement of the bar-
gaining, or”.

Moved by Mr. Walker, seconded by Mr. Ethier,

Agreed,—That sub-clause 64(1) be struck out and the following substituted
therefor:

“64. (1) Where notice under section 63 is received by the
Secretary of the Board from any party requesting arbitration, the
Secretary shall forthwith send a copy of the notice to the other
party, who shall within seven days after receipt thereof advise the
Secretary, by notice in writing of any matter, additional to the
matters specified in the notice under section 63, that was a subject
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of negotiation between the parties during the period before the
arbitration was requested but on which the parties were unable to
reach agreement, and in respect of which, being a matter that may
be embodied in an arbitral award, that other party requests arbitra-
tion.”

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,
Agreed,—That Clause 67 be amended by numbering the present clause as
sub-clause 67(1) and by adding thereto the following sub-clause together with
marginal note:
“(2) Where, at any time before an arbitral award is rendered “Where
in respect of the matters in dispute referred by the Chairman to the :ﬁ‘:g’:ﬁuy
Arbitration Tribunal, the parties reach agreement on any such matter reached.
and enter into a collective agreement in respect thereof, the matters
in dispute so referred to the Arbitration Tribunal shall be deemed not
to include that matter and no arbitral award shall be rendered by the
Arbitration Tribunal in respect thereof.”

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 70(2) be amended by striking out lines 24 to 26
inclusive and substituting the following therefor:

“employment of employees that was not a subject of negotiation

between the parties during the period before arbitration was

requested in respect thereof.”; and

That the marginal note to sub-clause 70(4) be deleted and the following
substituted therefor: “Award to be limited to bargaining unit.”

Moved by Mr. Walker, seconded by Mr. Emard,

Agreed,—That sub-clause 71(2) together with marginal note be struck out
and the following substituted therefor:

“(2) A decision of a majority of the members of the Arbitra- “Decision.
tion Tribunal in respect of the matters in dispute, or where a
majority of such members cannot agree on the terms of the arbitral
award to be rendered in respect thereof, the decision of the chair-
man of the Arbitration Tribunal, shall be the arbitral award in
respect of the matters in dispute.”

Moved by Mr. Walker, seconded by Hon. Senator Deschatelets,

Agreed,—That sub-clause 72(2) be amended by striking out lines 27 and 28

and substituting the following therefor:

“on the parties but not before,

(a) in the case of an arbitral award rendered during the initial
certification period, a day four months before the day
specified in Column I of Schedule B applicable to the occupa-
tional category in which the employees in respect of whom
the award is made are included; and

(b) in any other case, the day on which notice to bargain collec-
tively was given by either party.”
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Moved by Mr. Walker, seconded by Mr. Lewis,
Agreed,—That sub-clause 73(2) and (3) together with marginal note be
struck out and the following substituted therefor:

“(2) Subject to subsection (5) of section 26, no arbitral award, in
the absence of the application thereto of any criterion referred to in
paragraph (a) or (b) of subsection (1), shall be for a term of less than
one year or more than two years from the day on and from which it
becomes binding on the parties.”

Moved by Mr. Walker, seconded by Mr. Knowles,
Agreed,—That Clause 75 be struck out and the following substituted there-
for:

“75. Where in respect of an arbitral award it appears to either of
the parties that the Arbitration Tribunal has failed to deal with any
matter in dispute referred to it by the Chairman, such party may,
within seven days from the day the award is rendered, refer the
matter back to the Arbitration Tribunal, and the Arbitration Tribunal
shall thereupon deal with the matter in the same manner as in the
case of a matter in dispute referred to it under section 65.”

By leave, moved by Mr. Walker, seconded by Mr. Emard,

Agreed,—That paragraph 78(1)(a) be amended by striking out line 22 and
substituting the following therefor: ‘“under section 52 has made a final report
to the”; and

That sub-clause 78(2) be amended by striking out line 40 and substituting
the following therefor: “parties are unlikely to reach agreement, but before
establishing such a board the Chairman shall notify the parties of his intention to
do so.”

Moved by Mr. Walker, seconded by Mr. Emard,
Agreed,—That sub-clause 79(5) be amended by striking out line 41 and
substituting the following therefor: “So informed by the Board.”

Moved by Mr. Walker, seconded by Hon. Senator Deschatelets,

Agreed,—That Clause 83 be amended by striking out line 3 and substituting
the following therefor: “tion board a statement setting forth the”.

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 94(1) be amended by striking out line 2 and
substituting the following therefor: “adjudication, the aggrieved employee shall,
in the manner pre-";

That sub-clause 94(2) be amended by striking out line 10 and substituting
the following therefor: ‘“adjudication and the aggrieved employee has notified
the chief”; and

That paragraph 94(2)(b) be amended by striking out line 19 and substitut-
ing the following therefor: “tion has been requested by the aggrieved employee”.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,
Agreed,—That sub-clause 103(1) be amended by striking out line ‘?4 and
substituting the following therefor: “lawful and the Board, after affording an
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opportunity to the employee organization to be heard on the application, may
make such a declaration.”; and

That sub-clause 103(2) be amended by striking out line 8 and substituting
the following therefor: “Board, after affording an opportunity to the employer to
be heard on the application, may make such a declaration.”

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That Clause 109 be amended by striking out line 11 and sub-
stituting the following therefor: ‘“form prescribed in Schedule D before any
person authorized”.

By leave, moved by Mr. Walker, seconded by Mr. McCleave,
Agreed,—That Schedules B and C be re-lettered as Schedules C and D
respectively, and that the following be added as Schedule B:

“SCHEDULE B.
Initial Certification Period.

Column I

(Day after which
notice to bargain
collectively may

Column II
(Day after which
collective agree-

ment may be
entered into or
arbitral award

Column III

(Day on which
collective agree-
ment or arbitral
award ceases to

be given) rendered) be in effect)
Operational Jan. 31, 1967 Mar. 31, 1967 Sept. 30, 1968
Category
Scientific and Oct. 31, 1967 Dec. 31, 1967 June 30, 1969
Professional
Category
Technical Oct. 31, 1967 Dec. 31, 1967 June 30, 1969
Category
Administrative Jan. 31, 1968 Mar. 31, 1968 Sept. 30, 1969
and Foreign
Service Category
Administrative Jan. 31, 1968 Mar. 31, 1968 Sept. 30, 1969”

Support Category

By leave, moved by Mr. Walker, seconded by Mr. Lewis,
Agreed,—That the said Bill be further amended by striking out Schedule C
(formerly B) and substituting the following therefor:

“SCHEDULE C.

(SEcTION 56).
Government Employees Compensation Act
Government Vessels Discipline Act
Public Service Employment Act
Public Service Superannuation Act”
At 1.00 p.m., the meeting adjourned to the call of the Chair.

Edouard Thomas,
Clerk of the Committee.






EVIDENCE
(Recorded by Electronic Apparatus)

THURSDAY, November 29, 1966.

The JoiINT CHAIRMAN (Mr. Richard): Order. Yesterday all members of the
Committee received copies of the draft amendments prepared by Dr. Davidson
and his staff over the weekend while we were looking at the football game. We
will proceed with the first suggested amendment, which is to clause 2 page 2, line
19. Mr. Walker, are you ready to move this?

Mr. WALKER: Yes, if there is no discussion. Mr. Chairman, I suggest that
anybody who has a particular interest in the various amendments should just
speak up and move them as they are introduced. I will move the ones that
nobody else wants to touch.

The JoiNT CHAIRMAN (Mr. Richard): The first amendment is to page 2, line
19, which is to be struck out and replaced. The only change is “section 52",

Mr. WALKER: I move that clause 2 of Bill No. C-170, an act respecting
employer and employee relations in the Public Service of Canada, be amended
by striking out line 19 on page 2 and substituting the following:

Chairman under section 52 to assist the parties.

Motion agreed to.

The JoINT CHAIRMAN (Mr. Richard): The next suggested amendment is to
clause 2, paragraphs (m) and (n). These are to be struck out and replaced.

Mr. BeLL (Carleton): Did Dr. Davidson indicate the reason for importing
the word “confidential” with “managerial capacity’”? Is the test of confidentiality
to be subjective or objective?

Dr. GeEorGe F. Davinson (Secretary of the Treasury Board): Mr. Chairman,
might I just point out that the words in the definition are not changed in this
respect. All that happens is that in designating more clearly what groups we are
seeking to define we have tried to meet the point that was raised by Mr.
McCleave at an earlier meeting, Mr. McCleave raised the point that while he did
not necessarily object to the inclusion of all these categories in this group of
persons being excluded, he thought it was stretching things rather far to refer to
a confidential messenger, for example, as a person who is employed in a manage-
rial capacity. It was in an effort to satisfy Mr. McCleave that we changed the
lead phrase without changing the content of the definitions that relate to the lead
phrase.

Mr. LEwis: What exactly do you have in mind for “confidential?”

Dr. Davipson: The only references to ‘“confidential”’, Mr. Lewis, are the
references that were already in the definition at the time the Committee re-
viewed it earlier, and those are the references shown under clauses 2(u) (i) and
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2(u) (vi), a person who is employed in a position confidential to the offices listed
under clause 2(u)(i), and a person employed in a position confidential to any
person described in clause 2(u) (ii), (iii), (iv) or (v). So those remain un-
changed, but we merely added the reference in the lead words to “confidential”,
to try to meet Mr. McCleave’s point that these people, if they were to be
excluded—and that is a separate question—should not be excluded by being
referred to as “persons employed in a managerial capacity”, but should rather be
excluded as persons employed in a capacity that is more accurately described as
a “confidential” capacity.

Mr. BELL (Carleton): I am not sure that Mr. McCleave’s point has been met
on this and whether we are not excluding a very much broader category than
was intended. That is why I asked whether the test of confidentiality was to be
subjective or objective. The fact is that every secretary occupies a confidential
position towards her chief. If the mere fact of occupying a confidential position
towards another is going to exclude them from collective bargaining, we have
gone an awfully long distance. If what is meant is that it is a confidential
position, then that is something quite different. But to say that a person is
employed in a confidential capacity seems to me to be carrying it very, very far
indeed.

Dr. Davipson: Mr. Bell, may I try to answer that question by pointing out
that when you put these words in the definition shown on page 4 the definition
will read as follows:

“person employed in a managerial or confidential capacity’” means any
person who
(i) is employed in a position
confidential to the Governor General,”

and so on. Or, going down to (vi), a person
“who is employed in a position confidential to any person described in
subparagraph (ii), (iii), (iv) or (v).”

I would argue, with respect, that there has been no change whatever in the
coverage of the definition. All that has changed is the label that is being
applied, and, of course, there is no particular reason from the staff point of
view why these words “or confidential” should be put in unless the Com-
mittee feels that it will clarify what is meant by this group of persons
without extending the range of the definitions themselves.

Mr. Lewis: Mr. Chairman I tend to agree, with Dr. Davidson that the
inclusion of the word “confidential” at this particular spot probably does not
expand what is said in subclause (u). I apologize for not being here the last
time this section was discussed, but I was rather disappointed—we will come to
that later—that some of these subclauses in (u) had not been changed. Do you
not think, Mr. Bell, that Dr. Davidson is probably right, that if you read the
general statement at this point about the exclusion of “managerial” and “con-
fidential”’, then you go on to subclause (u) where managerial and confidential are
defined?

Mr. BELL (Carleton): I am inclined to think when I look at subclausg (u)
that this is correct. Perhaps Dr. Ollivier will say that he thinks there is no
change in meaning as a result of this.
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Dr. P. M. OrLivier (Parliamentary Counsel): I have not made a special
study of it. I am relying on Dr. Davidson.

Mr. LEwis: The definition in subclause (u) is what controls.
Mr. BERGER: Subclause (u) is the controlling definition.
Mr. LEwis: It is what defines what “confidential” means.

Mr. WALKER: I move that clause 2 of the said Bill be further amended by
striking out paragraphs (m) and (n) thereof and substituting the following:

(m) “employee” means a person employed in the Public Service, “Employee.”
other than

(i) a person appointed by the Governor in Council under an
Act of Parliament to a statutory position described in
that Act,

(ii) a person locally engaged outside Canada,

(iii) a person whose compensation for the performance of the
regular duties of his position or office consists of fees of
office, or is related to the revenue of the office in which
he is employed,

(iv) a person not ordinarily required to work more than
one-third of the normal period for persons doing similar
work,

(v) a person who is a member or special constable of the
Royal Canadian Mounted Police or who is employed by
that Force under terms and conditions substantially the
same as those of a member thereof,

(vi) a person employed on a casual or temporary basis, unless
he has been so employed for a period of six months or
more,

(vii) a person employed by or under the Board, or

(viii) a person employed in a managerial or confidential
capacity,

and for the purposes of this paragraph a person does not
cease to be employed in the Public Service by reason only of
his ceasing to work as a result of a strike or by reason only of
his discharge contrary to this or any other Act of Parliament;

(n) “employee organization” means any organization of em- "Employee
ployees the purposes of which include the regulation of f{og,iﬁua'
relations between the employer and its employees for the
purposes of this Act, and includes, unless the context other-
wise requires, a council of employee organizations;

Motion agreed to.
Mr. Lewis: Did we carry (n) as well?
The JoinT CHAIRMAN (Mr. Richard): I am sorry?

Mr. LEwis: When you say the amendment is carried, do you mean both (m)
and (n), because I would like to ask what you mean by the addition “for the
purposes of this Act”?

25387—2}
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Dr. DavipsoN: This was an effort, Mr. Chairman, on our part to sharpen up
and define what is intended to be covered by this definition of an “employee

organization”. I suppose it is conceivable that without these added words we
might include the R.A.—

Mr. LEwis: Fraternal organizations—

Dr. DavipsoN: —or other organizations which have as their object pur-
poses that are not within the purview of this legislation.

The JoiNT CHAIRMAN (Mr. Richard): Next is clause 2, subclauses (p), (q),
{r) and (s). You all have a copy of the amendment.

Mr. WALKER: I move that clause 2 of the said Bill be further amended
by striking out paragraphs (p), (q), (r) and (s) and substituting the following:
“Grievance.” (p) “grievance” means a complaint in writing presented in ac-

cordance with this Act by an employee on his own behalf or
on behalf of himself and one or more other employees, ex-
cept that

(i) for the purposes of any of the provisions of this Act
respecting grievances, a reference to an “employee” in-
cludes a person who would be an employee but for the
fact that he is a person employed in a managerial or
confidential capacity, and

(ii) for the purposes of any of the provisions of this Act
respecting grievances with respect to disciplinary action
resulting in discharge or suspension, a reference to an
“employee” includes a former employee or a person who
would be a former employee but for the fact that at the
time of his discharge or suspension he was a person
employed in a managerial or confidential capacity;

“Initial (qQ) “initial certification period” means, in respect of employees
;Z;ﬂ,%cﬁ“on in any occupational category, the period ending on the day

specified in Column III of Schedule B applicable to that
occupational category;

“Orpupa- (r) “occupational category” means any of the following catego-
tional ries of employees, namely,
category.”

(i) scientific and professional,

(ii) technical,

(iii) administrative and foreign service,
(iv) administrative support, or

(v) operational,

and any other occupationally-related category of employees
determined by the Board to be an occupational category;

“Occupa- (s) “occupational group” means a group of employees specified
tional and defined by the Public Service Commission under subsec-
group.”

tion (1) of section 26;
Mr. CHATWOOD: I second the motion.
Motion agreed to.
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The JoiNT CHAIRMAN (Mr. Richard): The next amendment suggested is to
subclause (u) of clause 2. You have a copy of the amendment in your hand. Are
there any comments?

Mr. LEwis: I would appreciate it very much if you took this subclause by
subclause, Mr. Chairman. I think this is a key section of the act, in that it deals
with possible exclusions.

Mr. WALKER: I move: that paragraph (u) of clause 2 of the said Bill be
amended (a) by striking out line 9 on page 4 and substituting the following:

“ : : g i4v??  ‘“Person
(u) “person employed in a managerial or confidential capacity”’. ploged i

a managerial
or con-
fidential
capacity.”

Senator FERGUSSON: I second the motion.
Motion agreed to.

Mr. WALKER: I move that paragraph (u) of clause 2 of the said Bill be
amended (b) by striking out lines 15 and 16 on page 4 and subsituting the
following: head of a department or the chief executive officer of any other
portion of the;

Mr. LEwis: You have just added the word “other”.
Dr. Davipson: This is really a correction.

Senator FERGUSsON: I second the motion.

Motion agreed to.

Mr. WALKER: I move that paragraph (u) of clause 2 of the said Bill be
amended by striking out line 33 on page 4 and substituting the following:
administrator or who has duties that cause him to

Mr. LEwis: Mr. Chairman, I must apologize to you and the Committee. I was
not here when this was discussed last time and I may be repeating what was
said. I do not like the words

“cause him to be directly involved in the process of collective bargaining
on behalf of the employer”.

If you mean that he represents the employer in collective bargaining, why do
you not say so? If you mean more than that, what do you mean?

Dr. DavipsoN: First of all, Mr. Chairman, may I point out that we have
changed the word “officer” to “administrator”. This was a suggestion offered by
one of the staff associations for the purpose of relating the expression used here,
“personnel administrator”, to the classification of personnel administrator that is
used as part of the formal and official classification system. This really means
that any person whose duties include those of a personnel administrator in a
department or agency, as well as in a central agency, would be covered by this
definition.

The second part, a person who has duties that cause him to be
directly involved in the process of collective bargaining on behalf of the
employer,
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I think, if my interpretation is correct—and I am subject to correction by
Mr. Love here—that this means that persons, other than persons whose duties
include those of personnel administrator, who have been assigned duties which
involve them directly in the collective bargaining process are, because of the fact
that they have been assigned duties that involve them directly in the collective
bargaining process on behalf of the employer, automatically included in this
definition. But this, as you realize, is subject to the provsio that the bargaining
agent may challenge the employer’s attempt to include an individual within the
scope of this definition and, if that is challenged, the board makes the final
decision.

Mr. LEwis: Mr. Chairman, I am not terribly impressed by that, because if I
were the board and I read this language my decision is pretty well predeter-
mined, or it may be. Here is a person, for example, who is employed at the Pay
Research Bureau. I suppose you have machine operators there or computer
operators.

Dr. DavipsoN: Mr. Chairman, Mr, Love and I both agree that the person who
is working at the Pay Research Bureau is not directly involved in the process of
collective bargaining.

Mr. LEwIs: My point, Dr. Davidson, is that I have no case to be made that
they are that kind of person because they calculate the fiugures, come up with
an answer and give it to somebody, and it forms a part of the bargaining that
that person is engaged in some capacity that you—

Dr. Davipson: Mr. Lewis, may I just interject by suggesting to you that
that may well be true of a pay research unit in an employer organization but I do
not think, unless I am mistaken, that there is any counterpart, even in your
extensive experience, of a pay research bureau set up as a completely neutral
agency designed to serve the interests of both parties at the bargaining table by
providing them with basic factual information. Am I wrong in that?

Mr. LEwis: No, you are not. There is certainly that difference. Why do you
need such involved language as “directly involved in the process”? Why do you
need language that is so wide? Why cannot we simply say, “or who has duties

that cause him to participate in the process of collective bargaining on behalf of
the employer”?

Dr. DavipsoN: Could we take a look at the question of the involved lan-
guage?

Mr. LEwis: If he participates in the process, I can see the words “directly
involved”, although “directly” is a bit of a safeguard. I fear it is a little too wide.

Dr. DavipsoN: Before we leave this—and we will undertake to take a look at
it—could I just raise the question of your suggested use of the word “partici-
pate”? It seems to me that we have to be careful to use a form of wording that
results not merely in the person who is in a given negotiation actually par-
ticipating in that negotiation, but rather a person whose duties require him to
participate, as the occasion requires, in the process of collective bargaining on
behalf of the employer. The important thing is that if participation in the
processes of collective bargaining is one of the standing responsibilities and
duties of this individual he should be included in this definition, and he should
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not be put in the position where during one negotiation where he is an active
participant in a bargaining session he is covered by the definition and during
another time of the year when he is not actively and directly participating he is
not included in this definition.

Mr. LEwis: I agree. I do not think your fear is justified, Dr. Davidson,
because once he is excluded from the bargaining unit he is excluded from the
bargaining unit for the life of the agreement and probably thereafter. Once a
certification is issued, and this particular position is included in the bargaining
unit, he is just not in the bargaining unit, he is excluded. Well, I do not want to
take any more time. I just raised the point that the words, “cause him to be
directly involved in the process”, seem to me too wide.

Senator FERGUSSON: I second the motion.
Motion agreed to.

Dr. DAviDSON: Mr. Chairman, could I have the Committee’s indulgence for
just one minute to suggest a small technical change that is not in the list before
the Committee? It has to do with line 38 on this page:

who is required by reason of his duties and responsibilities to deal
formally

Insert the words, “on behalf of the employer”. We wish to make it clear that
these people who are excluded by this definition from the bargaining unit are
only those who deal with grievances on behalf of the employer.

Mr. WALKER: I so move.
Motion agreed to.

Mr. LEwis: I thought Dr. Davidson said he would look at the point I raised
on (c), and you just said “carried”.

The JoinT CHAIRMAN (Mr. Richard): Yes, you said you had no further
objections.

Mr. LEwis: No. I said I did not want to take any more time, but Dr.
Davidson said he would look at it.

The JoiINT CHAIRMAN (Mr. Richard): Well, do you want to look at it, Dr.
Davidson?

Mr. KNOoWLES: We want him to look at it.

The JoiNT CHAIRMAN (Mr. Richard): I am talking to the Committee, Mr.
Knowles. I want to know if the Committee wishes to...

Mr. KNOWLES: Accept Dr. Davidson’s offer to look at it? Yes.
The JoiNT CHAIRMAN (M. Richard): That is all.

Mr. LEwis: Dr. Davidson will come back and report to us after he has
looked at it.

Dr. DavipsoN: I can undertake that, Mr. Chairman.

The JoiNT CHAIRMAN (Mr. Richard): Stand clause (c¢). Next is the amend-
ment to Clause (d).
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Mr. WALKER: I move that paragraph (u) of clause 2 of the said Bill be
amended (d) by striking out line 47 on page 4 and substituting the following:
would create a clear conflict of interest.

Mr. BELL (Carleton): What is the difference between ‘“conflict of interest”
and ‘“‘clear conflict of interest”?

Mr. KNowLES: Well, “conflict of interest” is clear.

Dr. DAvIDSON: Obviously you cannot win on this because, Mr. Bell, you may
recall that you asked us to take a look at some of the suggestions that had been
made in particular on some of these definitions by the Professional Institute. We
have made a number of changes in an effort to meet some of these points, and
one of the changes that we felt we could make was the change in wording “but
for whom membership in a bargaining unit would create a clear conflict of
interest.” The Professional Institute wanted us to go even further than this and
say: “would create a clear and irreducible conflict of interest”. I did not feel that
we could accept the word “irreducible”, but I did feel that we could go half way
to meeting the concern of the Institute, and it is a legitimate concern, it seems to
me. This is, after all, the catch-all clause to which some objection has been
taken, and it has been argued in this Committee that it is inevitable in the nature
of the employer-employee relations that every employee is in a position where
there is a conflict of interest between his duty to his employer and his duty to the
bargaining unit.

Personally I do not accept that proposition, but I think we do wish to make
it clear that the persons to be covered by subclause (vii) here should be persons
where there is a very real conflict of interest, a meaningful conflict of interest,
and not just one that can be theorized as a conflict of interest which has no
significance in the day to day relationships.

Mr. LEwis: Mr. Chairman, I suppose this is going over ground that has been
gone over, but I think that subclause (vii) is an unnecessary clause and one
which is based on a totally false philosophy concerning collective bargaining. An
employer frequently assumes that because an employee is in a bargaining unit
there is a conflict of interest between his work for the employer and his
membership in the bargaining unit. It just is not true, and I cannot for the life of
me see the person anybody can have in mind who is not already covered by the
extensive exclusions that the rest of the clause contains. If there is anyone whom
you cannot bring under any of the headings of “confidential”’ for “managerial”,
then there simply cannot be a conflict of interest as representing the employer in
the collective bargaining process, which is surely all that we are interested in. I
just simply do not see the slightest reason for this catch-all phrase except that
somebody—and I am not accusing anybody—is so distrustful of the collective
bargaining process, and I cannot put it any other way—so distrustful of the
collective bargaining process that they want to have some clause under which
they can find some way to yank someone out of the collective bargaining unit.
There is no possible justification for this clause. I would like to hear from Dr.
Davidson or any one of his officers what kind of person and what kind of position
they have in mind. If you had a bargaining unit tomorrow, who would be
affected by the presence of this subclause who is not already capable of being
included in any one of the other subclauses? Give me one example.
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Dr. DavipsoN: Mr. Chairman, I have already given one example to the
Committee on a previous occasion and I will repeat that example, but could I
merely say that if those who drafted this bill are distrustful of anything, it is not,
I assure the Committee, the collective bargaining process as Mr. Lewis suggests.
It is that they are rather...

Mr. LEwis: You keep on building these fences around it.

Dr. DavipsoN: It is, rather, that they are distrustful of their omniscience and
of their ability to foresee precisely at this point in time every conceivable
situation where there might be a legitimate basis for the employer putting to the
employee organization and to the board the proposition that in a given situation
there is a conflict of interest which justifies that person’s exclusion from the
bargaining unit. I say that if we are distrustful of anything we are distrustful of
our ability at this point in time to predict every conceivable instance where that
would be a justifiable proposition.

Mr. LEwis: May I interrupt, Dr. Davidson, to ask why do you have the Staff
Relations Board? That is a matter of experience, and if subclause (vii) said
something like this:

“or anyone who in the opinion of the Board, should not be a member of a
bargaining unit”

I would have no objection. If you come to the Board with an argument that so
and so—although he does not fall precisely under one of the headings prior to
this—for the following reasons should be excluded, and you leave it to the Staff
Relations Board to make that decision on the basis of information proposed and
brought to it, I would have no objection.

Dr. DavipsoN: But surely, Mr. Chairman, that is the exact effect of the
clause as it is drafted.

Mr. LEwis: No, because “a conflict of interest” is far too wide a phrase.

Dr. DavipsoN: Mr. Chairman, with respect could I ask Mr. Lewis to turn his
attention to lines 20 to 29, which govern all of the subclauses (iii), (iv), (v), (vi)
and (vii)? Lines 20 to 29 clearly provide that where the employer thinks he is
justified in putting up for exclusion an individual coming under this, he first of
all in effect puts in to the union and if the union agrees, that person is so
excluded. If the union disagrees, then it is put to the board to decide. Does this
not, in fact, result in the same thing?

Mr. LEwis: Yes, that is why you do not need the final subclause (vii). I am
sorry I interrupted you. What was the example you gave?

Dr. DavipsoN: Before giving my example could I merely point out to you,
Mr. Lewis, that in dealing with managerial exclusions we are certainly limiting
the managerial exclusions in the Public Service Staff Relations bill much more
strictly than the managerial exclusions are limited in the legislation dealing with
outside industrial relations. The Industrial Relations and Disputes Investigation
Act has a far more extensive provision for managerial exclusions than does this
legislation, because every person at any supervisory level is automatically ex-
cluded, as I understand it, under the Industrial Relations and Disputes Investi-
gation Act.
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Mr. LEwis: I beg your pardon.
Dr. Davipson: Is that not correct?

Mr. LEwis: No, sir. The definition does include a manager or superintendent
or any other person who, in the opinion of the board, exercises management

functions or is employed in a confidential capacity in matters relating to labour
relations.

Dr. Davipson: Yes, and then it goes on to refer to groups of people, members
of certain professional classes.

Mr. LEwis: Yes, but they are different; they are under a separate act.

Dr. DavipsoN: Perhaps I overstated the proposition, but I would still con-
tend that the managerial exclusions, particularly in the supervisory ranges, are
more extensive under the Industrial Relations and Disputes Investigation Act
then they are under this legislation because there is no provision that supervi-
sors as supervisors are excluded here.

To come to the point that Mr. Lewis has made, the example I gave before is
the example of a supervisor in a hierarchial structure who is supervising a
supervisory person at a lower level, designated to deal with a grievance at the
first level of the grievance procedure. The second line supervisor is bypassed,
and he in turn is responsible to a supervisory type at the regional office, who is
responsible for dealing with grievances at the second level of the grievance
procedure. In that situation you will have a supervisor who is in between two
supervisors—one below and one above him—each one of whom, because of their
responsibilities for processing grievances, are excluded under subclause (v). In
these circumstances it seems to us that it would be logical and necessary to
argue that the intermediate supervisor—

Mr. LEwis: Certainly, and do you think that the board, if it has any sense at
all, is going to leave in the bargaining unit a supervisor who is above one who is
not in the bargaining unit? You do not need this to do that. What frightens me
about subclause (vii) is that you could have a supervisor who supervises people
who have no authority at all other than assigning work—what in outside
industry is called a “straw boss” or a ‘“lead hand” or a “charge hand”’—and who
has no authority. You make an argument that because he or she supervises 300
people, or has the duties of assigning work to 300 people, there is a conflict of
interest by reason of those duties. So long as the words are there the person
representing the organization would have a tough tjme persuading the board
that there is not something in there. I say to you that no board will leave in a
bargaining unit someone above somebody who is excluded from the bargaining
unit. You do not need subclause (vii) for that.

Dr. DavipsoN: Mr. Chairman, could I just ask Mr. Lewis under what clause
he would see that person as being excluded?

Mr. LEwis: Under the general—

Dr DAvIDSON: There is no general provision at all. This is the general
provision.

Mr. LEWIS: You are assuming for one thing, Dr. Davidson, that the certifica-
tion will indicate all the classes that are excluded; that you are going to get a
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certificate that will say all the classes above such and such a class are excluded.
To answer your question I would have to take a precise look at this matter that
is before us.

Dr DavipsoN: Could I say to Mr. Lewis I sincerely believe that there would
be no provision under any of the other subclauses for exclusion of the type of
person I used by way of illustration. I fail to see where any other—

Mr. LEwis: I could certainly put him under subclause (vi).
An hon. MEMBER: Confidential?

Mr. Lewis: Well, he certainly is if he is the supervisor. I am sure you can
find a place for this particular person you have designed in any one of these. You
can put him under subclause (v) “who is required by reason of his duties and
responsibilities to deal formally with a grievance” because in normal circum-
stances the supervisor under him might deal with him, but sure as blazes he will
be consulting the supervisor above him. “Deal” does not necessarily mean only
sitting across the table discussing the grievance. I cannot visualize that the bottom
supervisor will take an action without consulting the supervisor above him at
some stage. I cannot see any reason for this. I think the example you gave could
be dealt with easily, and I think this is such a wide exclusionary clause that it
should not be here.

Dr. DavipsoN: Could I merely draw to Mr. Lewis’ attention that as far as
subclause (v) is concerned it applies only to those persons required to deal
“formally” on behalf of the employer with the grievance presented. Certainly the
mere fact of the supervisor who is in between the other two supervisors being
consulted, or talking to his upper or lower supervisor, would not involve him as
a person who is required to deal “formally” with the grievance procedure.

Mr. LEwis: I am ready to move the deletion of this subclause, but because
we have gotten along without this kind of thing I urge Dr. Davidson to consider
replacing this clause, despite the fact he said that the board makes these
decisions. But the Board makes the decisions on the basis of—let me now argue
this point—the precise category set out in subclauses (iii), (iv), (v) and (vi),
and if he wants a catch-all the only proper one, in my respectful submission, is
one that will say, “or who, in the opinion of the board, should be excluded by
reason of his duties and responsibilities to the employer.” If you put it that way
and you leave it to the board, I have no objection.

Dr. Davipson: Mr. Chairman, could I offer a suggestion here that I think
might meet Mr. Lewis’ point? I would certainly be prepared to consider
something along the line that he suggests if this clause were brought up as
subclause (iii) and were to be inserted ahead of lines 20 to 29—

Mr. LEwis: I have no objection.

Dr. DAVIDSON: —because obviously there is no point in saying the thing
twice. Subclause (iii), it seems to me, could be inserted before line 20 and it
would simply refer to a person whose membership in a bargaining unit would in
the opinion of the board, create a clear conflict of interest by reason of his duties
and responsibilities to his employer.

Mr. LEwis: May I suggest the wording I gave? I honestly do think it is
better. It is better from your point of view. It gives the board wider latitude. I
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think all it should say is: “a person who, in the opinion of the board, should not
be a member of a bargaining unit by reason of his duties and responsibilities to
the employer.” Any reason would be satisfactory; ‘“conflict of interest” or “his
particular position” or anything else. I am prepared to leave to the board the job
of developing the jurisprudence out of the experience as to what class is
properly within the unit. I do not think we should write that.

Dr. DavipsoN: I am quite agreeable to bringing back for the consideration of
the Committee, Mr. Chairman, a wording that would attempt to meet this.

The JOINT CHAIRMAN (Mr. Richard): We will stand clause (c), then.
The next amendment is to clause 8. We will take the first paragraph (a).

Mr. WaLKER: I move that clause 8 of the said Bill be amended (a) by
striking out lines 17 and 18 on page 6 and substituting the following:

Employer . . 5 3
p;fr‘ﬁ coipa e 8. (1) No person who is employed in a managerial or confidential

in employee Capacity, whether or not he is acting on behalf of the em-;
organization,

Senator FERGUSSON: I second the motion.
Motion agreed to.
The JoINT CHAIRMAN (Mr. Richard): Paragraph (b) is next.

Mr. WALKER: I move that clause 8 of the said Bill be amended (b) by
striking out line 15 on page 7 and substituting the following: in a managerial or
confidential capacity.

Senator FERGUSSON: I second the motion.
Motion agreed to.
The JOINT CHAIRMAN (Mr. Richard): The next amendment is to clause 9.

Mr. WALKER: I move that clause 9 of the said Bill be amended (a) by
striking out line 23 on page 7 and substituting the following: employed in a
managerial or confidential capacity, whether or not he acts on; and (b) by
striking out line 27 on page 7 and substituting the following: to prevent a person
employed in a managerial or confidential capacity.

Motion agreed to.

The JoINT CHAIRMAN (Mr. Richard): Next is the proposed amendment to
clause 16.

Mr. BELL (Carleton): Are we passing over any sections which have stood
previously?

Dr. Davipson: We are still examining clause 7, and I would ask he Com-
mittee to recall that we still have something to report back on that.

Mr. WALKER: You are holding clause 77
Dr. DavipsoN: Yes.

The JoINT CHAIRMAN (Mr. Richard): Clause 16.
Mr. KNOWLES: You seem to have met the points we raised on clause 16.

The JoINT CHAIRMAN (Mr. Richard): Next is paragraph (a) of the amend-
ment to clause 16.

e R e i i

-
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Mr. WALKER: I move that clause 16 of the said Bill be amended (a) by
striking out paragraph (b) of subclause (2) thereof and substituting the follow-
ing:

(b) at least two other members to be designated by the Chair-

man in such a manner as to ensure that the number of members

appointed as being representative of the interests of employees

equals the number of members appointed as being representative

of the interests of the employer.;

Motion agreed to.

The JOINT CHAIRMAN (Mr. Richard): Next is paragraph (b) of the amend-
ment to clause 16.

Mr. BeELL (Carleton): You contemplate that the chairman and the vice-
chairman may attend meetings, but only one vote?

Mr. WALKER: Yes, I move that clause 16 of the said Bill be amended (b) by
striking out subclause (3) thereof and substituting the following:

(3) A decision of a majority of those present at any meeting of Decision of
the Board, or of a division thereof, is a decision of the Board or the b
division thereof, as the case may be, except that where both the
Chairman and the Vice-Chairman are present at any meeting of the
Board only the Chairman may vote.

Motion agreed to.
The JoinT CHAIRMAN (Mr. Richard): The next amendment is to clause 17.

Mr. WALKER: I move that the said Bill be further amended by striking out
clause 17 and substituting the following:

17. (1) The Chairman is the chief executive officer of the Board. tcohfl’)‘:";fl’e .
executive
officer.

(2) A Secretary of the Board shall be appointed under the Afpggintment
provisions of the Public Service Employment Act, who shall under the °f Secretary.
Chairman have supervision over a direction of the work and staff of
the Board.

(3) Such other officers and employees as the Board deems neces- Other staff.
sary for the performance of its duties shall be appointed under the
provisions of the Public Service Employment Act.

(4) The Chairman may appoint and, subject to the approval of Appointment
the Governor in Council, fix the remuneration of, conciliators and °f§"%e“.‘s
other experts or persons having technical or special knowledge to e APy
assist the Board in an advisory capacity.

Dr. DavipsoN: Could I say, Mr. Chairman, that here we are endeavouring to
meet the concern of the Committee for the overload of responsibility placed on
the shoulders of the chairman, and by this redrafting we have provided that
the Secretary of the Board shall be capitalized, which is designed to elevate his
status somewhat, and that he shall be given the responsibility of supervising and
directing the work and staff of the Board.
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This is to make it clear that the chairman, while still technically the chief
executive officer, has under him a senior official who is capable of taking the
responsibility for the day to day operations of the bureaucratic machinery of the
board.

Mr. LEwis: The secretary becomes the administrative officer under the
chairman.

Mr. KNOWLES: A kind of deputy minister.

Dr. DavipsoN: No, this is why the appellation “chief executive officer”
remains with the chairman, because he still exercises the functions of a deputy
head.

Mr. BELL (Carleton): Why do we have this “subject to the approval of the
Governor in Council” for the first time?

Dr. DavipsoN: I am sorry, I forgot to draw this to the attention of the
Committee. This is inserted here, Mr. Chairman, because as we reviewed this
it was considered rather unusual to have the chairman of the Public Service Staff
Relations Board given the responsibility of fixing remuneration when, for exam-
ple, in the corresponding setting, the Industrial Relations and Disputes Inves-
tigation Act, the Minister of Labour has no such authority. This would, in effect,
be giving to the chairman of the Public Service Staff Relations Board a
prerogative which is not the prerogative of the Minister of Labour, who acts in a
corresponding situation.

Mr. BeLL (Carleton): But, with respect, I do not think that the situations are
at all comparable. The situation here is that by indirection you are giving the
employer supervision over the appointment of conciliators and the employer can
say, “If you appoint conciliator ‘A’ he may be paid so much, but if you appoint
conciliator ‘B’ he will be paid a lesser amount.” I venture to suggest that you are
opening a door here to a technique where the Governor in Council, as the
employer, can exercise full supervision over the appointment of conciliators.

Dr. DavipsoN: I cannot seriously believe that this would be the result, Mr.
Bell, and it does seem to me that there is a pretty fundamental question at issue
here. I do not know any other provision in law that delegates to a chairman of
any board under federal administration the right to fix rates of remuneration.
This is intended, frankly, to be purely pro forma; that the Governor in
council-—not the Treasury Board—should set the rates of remuneration.
This is already provided elsewhere in clause 80, subclause (7), with respect to
conciliation boards.

The members of a conciliation board are entitled to be paid such per
diem or other allowances with respect to the performance of their duties
under this Act as may be fixed by the Governor in Council.

I think it is also applicable to the arbitration tribunal. It is the Governor in
Council who sets the rate of remuneration of the chairman of the Public Service
Staff Relations Board, and in the interests of consistency it seems to me, as well
as the other arguments that have been advanced, that it would be rather an
exception to the general rule that prevails throughout the legislation if, in the
case only of the remuneration of conciliators or persons having expert knowl-
edge, there should be an exception to the general proposition that rates of
remuneration are fixed with the approval of the Governor in Council.
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Motion agreed to on division.

The JoINT CHAIRMAN (Mr. Richard): The next proposed amendment is to
subclause (1) of clause 19.

Mr. WALKER: I move that subclause (1) of clause 19 of the said Bill be
amended (a) by striking out paragraph (f) and substituting the following:
(f) the rights, privileges and duties that are acquired or retained
by an employee organization in respect of a bargaining unit
or any employee included therein where there is a merger,
amalgamation or transfer of jurisdiction between two or
more such organizations; and

(b) by striking out paragraph (k) and substituting the following:
(k) the authority vested in a council of employee organizations
that shall be considered to constitute appropriate authority
within the meaning of paragraph (b) of subsection (2) of

section 28;.

Mr. BELL (Carleton): The amendment in paragraph (a) is for the purposes
of clarification?

Dr. Davipson: Yes.

Mr. KNOWLES: On paragraph (b), Mr. Chairman, why do you have to repeat
yourself? First of all, I see what you are doing, you are cutting down the
authority of the Governor in Council to tell the units within a council how they
behave toward each other, but I am looking now at the revised draft:

the authority vested in a council of employee organizations that shall be
considered to constitute appropriate authority. ..

Are you not saying to make regulations respecting the authority that shall
really be authority? Why do you have to add these extra words? Would you ever
pass a regulation respecting authority that was not considered to be authority?

Dr. DavipsoN: No, because there is no authority in (k) as it is worded to do
that. All the Governor in Council has authority to do under this regulation is to
prescribe what shall be appropriate authority. I think “appropriate authority”,
Mr. Knowles, is picked up from the Ontario Labour Relations Act.

Mr. KNOWLES: You told us the other day you had a Presbyterian back-
ground. Well, let your yeas be yea.

Dr. Davipson: Do not accuse me of guilt by association. The “appropriate
authority” is referred to in clause 28. There is a new amendment coming up to
clause 28, which will refer to each of the employee organizations forming a
council. There has to be satisfactory evidence that each employee organization
forming a council has vested appropriate authority in the council to enable it to
discharge the duties and responsibilities of a bargaining agent. If that is the
requirement of clause 28, then this is authority to the board,—not the Governor
in Council, Mr. Knowles,—to make regulations that will deal with—it seems to
me that this could be worded differently.

Mr. LEwis: Yes. What you want to say is that you want to make regulations
that will enable them to carry out what...
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Dr. DavipsoN: “What shall be considered to constitute appropriate authority
vested in a council of employee organizations within the meaning of paragraph
(b) of subsection (2) of Section 28.”

Mr. KNOWLES: I think you had better take another look at it.

The JoiNT CHAIRMAN: (Mr. Richard): Paragraph (b) stands. The amend-
ment in paragraph (a) is agreed to.

By leave of the Committee there is a small amendment to subclause (1) of
clause 20.

Mr. WALKER: I move that subclause (1) of clause 20 of the said Bill be
amended by striking out line 38 on page 11 and substituting the following:

Complaints, 20. (1) The Board shall examine and inquire into
Motion agreed to.

Dr. DavipsoN: Mr. Chairman, could I just interject for Mr. Bell’s benefit
that the fact that we have passed clauses 4 and 5 does not mean that we have
overlooked the question of the references to the Canada Gazette. If you will
remind me I will come back to that at a later stage.

The JoINT CHAIRMAN (Mr. Richard): The next proposed amendment is to
clause 23.

Mr. WALKER: I move that the said Bill be amended by striking out clause 23
and substituting the following:
g::sotri‘j’ﬁ;‘;f 23. Where any question of law or jurisdiction arises in connection
diction to be With a matter that has been referred to the Arbitration Tribunal or to
referredto  an adjudicator pursuant to this Act, the Arbitration Tribunal or
v adjudicator, as the case may be, shall refer the question to the Board
for hearing or determination in accordance with any regulations made
by the Board in respect thereof, but the referral of any such question
to the Board shall not operate to suspend any proceedings in connec-
tion with that matter unless the Arbitration Tribunal or adjudicator,
as the case may be, determines that the nature of the question
warrants a suspension of the proceedings or unless the Board directs
the suspension thereof.

Mr. LEwis: Would you consider changing the first word in line 7 from
“shall” to “may”, thereby leaving it to the arbitration tribunal or the adjudicator
to deal with the matter if they feel competent to do so?

It is just a thought that occurred to me, Mr. Chairman. It seems to me to
give it a little more flexibility.

Dr. DavipsoN: One of the concerns that enters into this is that in one
particular situation an arbitrator may think that he is dealing with a point that is
of no particular consequence or has not arisen before. There may, in fact, have
been a precedent for this in a reference to the board which resulted in the board
taking a position. The problem is that the second arbitrator in these circum-
stances could conceivably be moving ahead and dealing with a situation without
the knowledge of the board, and arrive at a decision in circumstances which
would conflict with a precedent previously established.
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Mr. LEwis: But the opposite creates a greater danger of, may I say, two
things: First, you could have a matter of law or jurisdiction decided by the
board. That being so, why should a similar matter go back to the board? The
arbitrator or the adjudicator should be in a position to say, “This has already
been decided by the board. Here is the decision. I do not need to go back.”

The second thing that I think we ought to keep in mind is that there will be
two parties before the tribunal, and if either the employer or the union wants to
say “This is a matter of law or jurisdiction which is not decided; I, therefore,
move that it go to the Board”, you leave it to them and, if the case is made out,
he will. But what this means is that every time a point of law or jurisdiction
comes up he has got to go to the Board, even though the matter has already been
decided by the Board on a previous occasion. It seems to me to be an unnecessary
requirement.

Dr. DavipsoN: If you look at the last part of this clause, Mr. Lewis, you will
see that although the reference to the board is necessary, the proceedings do not
go under suspension unless the board considers that the point referred to them is
of sufficient importance to justify their directing that the proceedings be sus-
pended.

Mr. LEwis: I suppose it is the difference between the practitioner and the
theoretician. I can tell you, Dr. Davidson, that if a matter of law or jurisdiction
comes up and the act says that they must go to the Board, then either side, if it
suits its purpose, will say, “I am not really prepared to go on with the rest of this
case until I know what the decision on this point of law or jurisdiction is”, and
your safeguard that he need not suspend will, in practice, mean very little.

I repeat that you will have points of law and jurisdiction decided by the
board that will be a guide to your inferior tribunal. Why should he have to go
back to the board every time such a point arises? Why can you not just leave it
to him, and to the parties to persuade him, to go to the board when necessary;
but if he has already got a decision from the board that he can apply, he applies
it, and goes on with his adjudication.

That is all. I am not going to take any more time, because this is not an
earth-shaking question, but it seems to me to put in a point of inflexibility again
where there is no need for it.

Dr. DavipsoN: We will look at it, Mr. Chairman. I am not yet persuaded that
it is safe or advisable to court the inconsistencies that could arise if this were
made “may” rather than “shall”.

The JoiNT CHAIRMAN (Mr. Richard): Shall the amendment to clause 23
stand?

Some hon. MEMBERS: Agreed.

On clause 26—>Specification of occupational categories and date of eligibility
for collective bargaining.
25387—3
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Mr. WALKER: I move that the said Bill be further amended by striking out
clause 26 and substituting the following:

Specification
of occupa-
tional
groups.

Groups to be
specified on
basis of
program of
classification
revision.

When appli-
cation for
certification
may be
made.

Bargaining
units during
initial
certification
period.

Times relat-
ing to com-
mencement
of collective
bargaining
during initial
certification
period.

26. (1) The Public Service Commission shall, within fifteen days

after the coming into force of this Act, specify and define the several

occupational groups within each occupational category enumerated in
subparagraphs (i) to (v) of paragraph (r) of section 2, in such
manner as to comprise therein all employees in the Public Service in
respect of whom Her Majesty as represented by the Treasury Board
is the employer, and shall thereupon cause notice of its action and of
the occupational groups so specified and defined by it to be published
in the Canada Gazette.

(2) The Public Service Commission, in specifying and defining
the several occupational groups within each occupational category
pursuant to subsection (1), shall specify and define those groups on
the basis of the grouping of positions and employees, according to the
duties and responsibilities thereof, under the program of classification
revision undertaken by the Civil Service Commission prior to the
coming into force of this Act.

(3) As soon as possible after the coming into force of this Act the
Board shall, for each occupational category, specify the day on and
after which an application for certification as bargaining agent for a
bargaining unit comprised of employees included in that occupational
category may be made by an employee organization, which day shall
not, for any occupational category, be later than the sixtieth day after
the coming into force of this Act.

(4) During the initial certification period, a unit of employees in
respect of whom Her Majesty as represented by the Treasury Board
is the employer may be determined by the Board as a unit appropriate
for collective bargaining only if that unit is comprised of

(a) all of the employees in an occupational group;

(b) all of the employees in an occupational group other than
employees whose duties include the supervision of other
employees in that occupational group; or

(c¢) all of the employees in an occupational group whose duties
include the supervision of other employees in that occupa-
tional group.

(5) During the initial certification period, in respect of each

occupational category,

(a) notice to bargain collectively may be given in respect of a
bargaining unit comprised of employees included in that
occupational category only after the day specified in Column
I of Schedule B applicable to that occupational category; and

(b) a collective agreement may be entered into or an arbitral
award rendered in respect of a bargaining unit comprised of
employees included in that occupational category only after
the day specified in Column II of Schedule B applicable to
that occupational category;

-
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and any collective agreement entered into or arbitral award rendered
during the initial certification period in respect of a bargaining unit
comprised of employees included in that occupational category shall
remain in effect until the day specified in Column III of Schedule B
applicable to that occupational category, and no longer.

(6) Where, during the initial certification period, an occupa- Other .
tionally-related category of employees is determined by the Board to 2:::;;1;'_‘“
be an occupational category for the purposes of this Act, the Board

shall, at the time of making the determination,

(a) specify the day corresponding to that described in subsection
(3) which shall apply in relation to that occupational cate-
gory as though it were specified by the Board under that
subsection; and

(b) specify the days corresponding to those described in Col-
umns I, II and III of Schedule B which shall apply in
relation to that occupational category as though they were
specified in Columns I, IT and III of Schedule B, respectively.

The JOINT CHAIRMAN (Mr. Richard): Clause 26 (1) is a new clause.

Mr. LEwis: As I have been so critical many times, may I say that this
redraft strikes me as a very intelligent one.

Dr. DavipsoN: From a practical or a theoretical point of view, Mr. Lewis?
Mr. LEwis: Both.
Clause 26, as amended, agreed to.

Dr. DAvipsoN: May I say, Mr. Chairman, that our difficulties on second
reading are arising in the most unexpected places.

The JoINT CHAIRMAN (Mr. Richard): What happens to clause 25, Dr. Dav-
idson?

Dr. Davipson: Yes; I am sorry. Mr. Love has dealt with the Department of
Justice officers on this and can perhaps speak on it better than I.

Mr. J. D. Love (Assistant Secretary, Personnel Policy Branch, Treasury
Board): Mr. Chairman, we have taken this up with the legal draftsmen, who are
reluctant to effect any change in the clause. They point out that a provision of
this kind is very common in statutes relating to administrative boards. They
point out that it would be very unusual if the board did not, in fact, give notice
to affected parties where a matter of substance was involved; but they are really
arguing that the precedents do not call for the type of change that has been
suggested.

I recognize that an argument based on precedents may not be regarded as an
overly-persuasive one; nonetheless, the legal officers would be concerned about
the precedent of making a change that would make notice a statutory require-
ment.

Mr. LEwis: I suppose you can drag the board on certiorari into court if they
do not give you natural justice.

Mr. Love: That I think, is right.
25387—3}
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Mr. BELL (Carleton): We discussed this at some length the other day, and I
am not going to repeat the arguments that were made then, Mr. Chairman. I

agree that there are plenty of precedents, but I think that all the precedents are

bad precedents, and if there should be a requirement of notice to affected parties

in this, we would have to carry on division so far as I am concerned.
The JoiNT CHAIRMAN (Mr. Richard): Does clause 25 carry?
Clause 25 agreed to.
The JoinT CHAIRMAN (Mr. Richard): On division.

You will notice, in the papers submitted to you, that there is a further
amendment that schedules B and C become schedules C and D, respectively.

Mr. WALKER: I move that the said Bill be further amended by renumbering

Schedules B and C respectively as Schedules C and D and adding the following
as Schedule B:
SCHEDULE B.

Initial Certification Period.

Column I
(Day after which

notice to bargain

collectively may

Column II
(Day after which
collective agree-

ment may be

Column III
(Day on which
collective agree-
ment or arbitral

be given) entered into or award ceases to
arbitral award be in effect)
rendered)

Operational Jan. 31, 1967 Mar. 31, 1967 Sept. 30, 1968
Category

Scientific and Oct. 31, 1967 Dec. 31, 1967 June 30, 1969
Professional
Category

Technical Oct. 31, 1967 Dec. 31, 1967 June 30, 1969
Category

Administrative Jan. 31, 1968 Mar. 31, 1968 Sept. 30, 1969
and Foreign
Service Category

Administrative  Jan. 31, 1968 Mar. 31, 1968 Sept. 30, 1969

Support Category

Mr. KNowLES: Does this schedule hinge on a date by which the bill has to
get through parliament?

Dr. DavipsonN: Well, it is certainly assumed that the bill will be through
before the 31st of January, 1967, and we are...

Mr. WALKER: Do you want to leave yourself an escape hatch?

Dr. Davipson: I do not want to leave you an escape hatch.

Mr. KNowLES: You are a Presbyterian!

Mr. LEwis: I differ from my colleague and I agree with Dr. Davidson. @t
least this will give the House of Commons a date by which it must produce this
bill, which may be of some help.
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Mr. KNOWLES: Or it may be the very thing that will prevent it from getting
through.

Dr. Davipson: That is up to the Members of Parliament; and of course it is
open to the House and to the Senate, in the light of the calendar at the moment
when the final decisions are being made to confirm or alter this bill. I would be
horrified, if I may use that expression, to think that under any circumstances it
would be necessary to alter the timetable that has been drawn up.

Some hon. MEMBERS: Hear, hear.

Mr. KNowLES: I agree, Mr. Chairman, I just thought it should be noted, and
I think that it should be clear, that, although this has been drafted by the staff, it
is still this Committee that is putting it into the bill.

Mr. WALKER: For submission to Parliament. We are not ordering Parliament
to do anything.

Amendment agreed to.

On clause 27—Application by employee organization

Mr. WALKER: I move that clause 27 of the said Bill be amended by striking
out line 33 on page 14 and substituting the following: ...tive bargaining may,
subject to section 30, apply...

Dr. DavipsoN: The amendment to clause 27 is a purely technical amend-
ment, Mr. Chairman, deleting the reference in clause 27 to section 29 which is no
longer applicable.

I should add, for Mr. McCleave’s benefit, that while we met his point on the
managerial or confidential capacity in the earlier definition, we just could not
persuade the authorities responsible for drafting that there was anything wrong
in the wording, “that it considers constitutes a unit” and, therefore, we have no
suggestion to make.

Mr. McCLEAVE: I am batting .500. I am happy.

The JoinT CHAIRMAN (Mr. Richard): Does the amendment to clause 27
carry?

Some Hon. MEMBERS: Agreed.

On clause 28—Application by council of organizations.

Mr. WALKER: I move that clause 28 of the said Bill be amended (a) by
striking out lines 3 and 4 on page 15 thereof and substituting the following:
tions, the council so formed may, subject to section 30, apply in the manner
prescribed to the Board for certi-:

(b) by striking out paragraph (b) of subclause (2) thereof and substituting
the following:

(b) each of the employee organizations forming the council has
vested appropriate authority in the council to enable it to

discharge the duties and responsibilities of a bargaining
agent; and
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(c) by striking out lines 19 and 20 on page 15 and substituting the follow-
ing:
Council 29. A council of employee organizations shall, for all purposes of

2;?;‘;:;’6? " this Act except subsection (2) of section 28, be deemed

organization.

The JoINT CHAIRMAN (Mr. Richard): In considering this clause we will also
have to consider an amendment which was proposed by Mr. Emard and seconded
by Mr. Lachance.

(Translation)

Mr. EMARD: Mr. Chairman, could I ask that discussion be delayed on this
clause until this afternoon, when Mr. Lachance, who is chairman of the Labour
and Employment Committee, can be in attendance?

The JoINT CHAIRMAN (Mr. Richard): Mr. Emard, could we at least for the
time being ask Mr. Davidson to present his own amendment and to explain it?

(English)

Mr. WALKER: Mr. Chairman, I do not wish to interfere with your conduct of
the meeting, but I think there will be considerable discussion on this clause, and
I do not know whether you want to start it now. I have quite a number of things
I would like to say about this clause and Mr. Lachance, who is not here, will be
wanting to speak, too. Quite frankly, I would like to consult with another person
before I make certain statements, and I am wondering if we could not just stand
the discussion on this particular clause at this moment?

Mr. LEwis: What does Mr. Emard ask for?

The JoiNT CHAIRMAN (Mr. Richard): The proposed amendment to clause 28
stands.

On clause 29—No application before employees eligible for collective bar-
gaining.

Mr. WALKER: I move that the said Bill be further amended by striking out
clause 29.

Dr. DavipsoN: This is, again, a deletion of what now is an irrelevant
reference to a section.

Mr. KNOWLES: As Mr. Bell would point out, you do not have to move an
amendment. You just hold a vote on clause 29 and defeat it.

Amendment agreed to.

On clause 32—Determination of unit appropriate for collective bargaining. .

Mr. WALKER: I move that clause 32 of the said Bill be amended (a) by

striking out line 33 on page 16 and substituting the following: section 27, the
Board shall, subject to subsection (4) of; and

(b) by striking out lines 3 to 6 on page 17 and substituting the following:
employees in that unit relate.

The JoINT CHAIRMAN (Mr. Richard): Subparagraph (a)...

Dr. Davipson: This is a technical change from subclause (3) to subclause
(4), Mr. Chairman. In subparagraph (b) we propose to delete half way through
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line 3 to the end, so that the words “employees in that unit relate,” in line 3, will
be the end of the reference.

Amendment agreed to.
On clause 34—Certification of employee organization as bargaining unit

Mr. WALKER: I move that clause 34 of the said Bill is amended by striking

out paragraph (d) and substituting the following:

(d) is satisfied that the persons representing the employee or-
ganization in the making of the application have been duly
authorized to act for the members in the making of the
application,

Mr. BELL (Carleton): Will you refresh my memory on the purpose of this
amendment, Dr. Davidson?

Dr. Davipson: It was considered that the wording of clause 34 (d), as it now
stands in the printed text, was much too wide in having the board given the
authority to satisfy itself that the employee organization making application has
been duly authorized to act for the members of the organization in all of the
relationships between the employer and such members. All that seems to be
required at this point is to have the Board satisfy itself that the employee
organization has, in fact been authorized to make the application it is making.

Mr. Lewis: Is it clear that the authorization can come from an executive
instead of from a membership? Or does this require a membership meeting?

Dr. DavipsonN: I would say, first of all, that it seems clear that the board can
be the judge of that; and it would seem to me to be the clear intent of this
provision that the board should not need to require that authorization has been
given by a full membership meeting.

Mr. LEwis: Would you consider deleting the words ‘“for the members’” and
just say “have been duly authorized to act in the making of the application?

Dr. Davipson: To act for the organization.

Mr. LEwis: Yes. “Have been duly authorized to act for the organization in
the making of the application.”

Mr. BELL (Carleton): Why not just “duly authorized to make the applica-
tion”?

Mr. LEwis: “Duly authorized to make the application.” I am a little con-
cerned that with the inclusion of the words “for the members,” somebody might
interpret that to mean that every time they want to make application they have
to have a membership meeting. They are all over the country, you know.

Dr. DavipsoN: That is correct. It seems to me what is intended here is that
the board should be satisfied that the persons representing an employee or-
ganization have been duly authorized in accordance with the constitutional
provisions of the organization.

Mr. LEwis: Well, that would follow. Why do you not take Mr. Bell’s
wording, which seems to be very, very good and simple—that they have been
“duly authorized to make the application’?
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Dr. DavipsoN: Could I take that, subject to having it examined by the
Department of Justice officers? I see no difficulty from our point of view.

Clause 34 stands.
On clause 35—Powers of Board in relation to certification.

Mr. WALKER: I move that subclause (1) of clause 35 of the said Bill be
amended by striking out lines 9 to 17 on page 18 and substituting the following:
necessary; and
(c¢) examine documents forming or relating to the constitution or
articles of association of the employee organization seeking
certification;

Dr. Davipson: This amendment merely deletes subclause (d).
Amendment agreed to.
On clauses 36 and 37.

Dr. DavipsoN: Could I, at the outset, say a word of explanation on this, Mr.
Chairman?

This is, we appreciate, a difficult problem. What we have done, in effect, is
to alter the clauses as they appear in the bill and to provide that every bargain-
ing agent is required, following certification, to specify which of the two proc-
esses for dispute-settlement he opts for. No time limit is placed in this section
on the opting, but later, in clause 49, where notice to bargain is dealt with, it
is provided that the option must be exercised and the certification of the option
recorded with the board before notice to bargain can begin.

Mr. LEwis: Well, I guess we argue about the time when we get to clause 49.
The JoinT CHAIRMAN (Mr. Richard): Clause 36.

Mr. LEwis: Just a moment, Mr. Chairman. You know, often there is a fight
about these things. Are we doing clause 36 and clause 37 together?

The JoiNT CHAIRMAN (Mr. Richard): We are dealing with clause 36 now.

On clause 36—Specification of process for resolution of disputes as condi-
tion of certification.

Mr. WALKER: I move that the said Bill be further amended by striking
out clauses 36 and 37 and substituting the following:

Specification 36. (1) Subject to subsection (2) of section 37, every bargaining
:érp::scoelis_ agent for a bargaining unit shall, in such manner as may be pre-
tion of scribed, specify which of either of the processes described in para-
disputes, graph (w) of section 2 shall be the process for resolution of any
dispute to which it may be a party in respect of that bargaining unit.
Employer (2) For the purpose of facilitating the specification by a bargain-

fofurnish ;4 ggent of the process for resolution of any dispute to which it may
statement. - i .
be a party in respect of a bargaining unit, the Board shall,. upon
request in writting to it by the bargaining agent, by_notice require the
employer to furnish to the Board and the bargaining agent a.state-
ment in writing of the employees or classes of employees_m the
bargaining unit whom the employer then considers to be designated
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employees within the meaning of section 79, and the employer shall,
within fourteen days after receipt of such notice, furnish such state-
ment to the Board and the bargaining agent.

Amendment agreed to.
On clause 37—Certification to record process for resolution of disputes

Mr. WALKER: I move the amendment of clause 37 as follows:

37. (1) Where a bargaining agent for a bargaining unit has :’:;clflﬁ::f
specified the process for resolution of a dispute as provided in subsec- o¢ gisputes to
tion (1) of section 36, the Board shall record, as part of the certifica- berecorded.
tion of the bargaining agent for that bargaining unit, the process so
specified.

(2) The process for resolution of a dispute specified by a bar- Peggd
gaining agent as provided in subsection (1) of section 36 and recorded w‘;ﬂchg
by the Board under subsection (1) of this section shall, notwith- process
standing that another employee organization may subsequently be ©2PPY-
certified as bargaining agent for the same bargaining unit, be the
process applicable to that bargaining unit for the resolution of all
disputes during the period of three years immediately following the
day on which the first notice to bargain collectively in respect of that
bargaining unit is given next following the specification of the proc-
ess, and thereafter until the process is altered in accordance with
section 38.

Mr. LEwis: As you know, Mr. Chairman, we object to the timing of the
specification of the choice, or rather, of the route which a bargaining agent is to
follow. But, in any case, why should the bargaining agent be stuck with it for
three years? Why should it be for longer than the period of the collective
agreement? If it is a three year collective agreement, all right. Why should they
be stuck with this for more than one set of negotiations? I cannot follow the
reason for that at all.

I can guess that a possible reason is the desire to have two experiences
rather than merely one. You are assuming a two-year agreement because of
your normal two-year revisions. Why? Why should we, as a parliament, enforce
on these people that the choice which they make when they first start as a bar-
gaining agent they must stand by for two sets of negotiations? If they have
chosen the conciliation process, for example, and they find in their negotiations
that, as a result of it, the strike weapon is not desirable, why should they not,
in their next set of negotiations, be able to say, “our experience last time has
taught us that it is better to have arbitration”, or vice-versa? The first is the
more likely one, I think, in practice.

Unless I am persuaded otherwise, we will draft an amendment with an hour
later to make the period coincident with the term of the collective agreement.

Dr. DAviDSON: Mr. Chairman, I appreciate Mr. Lewis’ points. This is a matter
of judgment.

I would point out that I know of no other legislation at all that gives to the
employer organizations coming within the scope of that legislation the choice of
two routes. This legislation is, therefore, unique in that respect.
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Because the choice of the two routes is offered, it seems to those of us who
have been concerned with the preparation of the legislation, rightly or wrongly,
that it is desirable to ensure a reasonable element of stability in the processes
which follow on from the option once it is exercised by the bargaining agents in
each individual case. To ensure a measure of stability it has been the view of
those who have worked on this legislation that there should be this provision
that would discourage and, indeed, prevent an employee organization, which has
made one choice, let us say, for arbitration, from reversing its option merely
because its initial experience, or single experience, with an arbitration award
has been unsatisfactory.

Likewise, it seems to us that this operates in reverse as well, and we would
submit that it would not only be in the interest of the employer to have this
degree of stability, but that it would equally be in the interests of the bargaining
agents themselves, otherwise, on each occasion when you get an award, either as
aresult of arbitration, or as a result of a conciliation board that is accepted by a
bargaining agent, or imposed on a bargaining agent after he has developed his
case as fully as he can. Each bargaining agent will be open to the challenge on
each occasion of a dissident group if you have not provided for some degree of
stability and continuity. Now, you may say that that is the way it should be, but
it does seem to me there should be an element of stability ensured in the
bargaining relationship on both sides of the table, and this provision is designed
to accomplish that.

Mr. LEwis: Because of one little step towards stability—you do not have
stability if you have it twice. Whether you change it after once or after twice is
not surely the difference between stability and instability? You are taking away
from the bargaining agent, it seems to me, the very important right that in each
set of negotiations—and, Mr. Chairman, speaking of myself, I have been some-
what impressed by conversations about the porbable desirability—the choice be
made prior to notice to bargain, so that everybody knows exactly what route
they are going in the set of negotiations. I had, as you know, originally thought
that the choice should be made later in the day, but there may be, and there
probably is, a great deal of logic and justice in the notion that when the two
parties sit down at the table they should know exactly what route they are
going—that they both be in an equal position.

Now, why can that not just apply across the board? If that is the point you
have reached it seems to me, as I have thought about it, a logical point, and that
it should be across the board. You should not have a 3 year thing here. What the
act should say is that, before notice to bargain is given—at any time—the
bargaining agent makes its choice; and both sides know what they are faced with
in that set of negotiations, and which route they are going to follow. In that case
all this three-year period business can just be removed, because clause 49 will
presumably say that before notice to bargain you do that.

I would like to move, with my colleague on anyone else, an amendment to
that effect, but I would like to urge a regime which says that, before notice to
bargain is given, the bargaining agent must make its choice.

Mr. WALKER: Mr. Chairman, can we stand a clause for the—

T ———— "
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Mr. KNOWLES: Mr. Chairman, before you stand the clause may I ask Dr.
Davidson to consider this point. It seems to me that there is an inconsistency
between a combination of clauses 49 and 36 and clause 37, because you knock
that out in clause 37.

I have been reading your new clause 49 which, in effect, says, that notice to
bargain can be given, providing, amongst other things, that the process for the
resolution of a dispute has been specified as provided in subclause (1) of clause
36. But then, by clause 37, you say to the bargaining agent that he cannot
operate as under 36, or as under 49, because he has already made a decision that
bans him for three years.

I am supporting Mr. Lewis’ position, that if, under clause 49, you say that
notice to bargain can be given provided you have given an indication of the route
that you are going to follow, why not let that be it in all cases?

Dr. DavipsoN: I am not persuaded, Mr. Knowles, that there is a technical
point at issue here in the drafting, because a specification provided for in
subclause (1) of clause 36, which is referred to in clause 49, continues to be a
specification until such time as it is replaced by a new, effective specification.

Mr. KNowLES: But clause 37 gives you no opportunity to replace it in the
three-year period.

Dr. DavipsoN: And therefore it remains a specification, and the wording of
clause 49, it seems to me, is technically sound on that score.

May I say, Mr. Chairman, that I have been greatly heartened by the position
that Mr. Lewis has taken on the question of the point at which the exercise of the
option might be found to be acceptable to him as a member of the Committee.
This to us seems to be a pretty crucial point. I am also aware of the arguments of
both sides on this three-year-proposition, and I would like to suggest that the
Committee give us a little further time to think over this three-year proposal.
We can come back to this clause as soon as we have taken a further look at it.

The JoinT CHAIRMAN (Mr. Richard): Would you like to speak now, Mr.
Emard?

(Translation)

Mr. EmaRrD: I only have one word to add and it is my own personal opinion.
Personally, I share the opinion of Mr. Lewis. I do not see any sufficient reasons to
extend to two terms, the action which should be taken on the arbitration or the
strike. Either we give the right to strike or we refuse it. We have decided to give
it and therefore, we should not limit it too strictly. One thing that should be
considered too, is the union point of view. A negotiating team does not have the
right to commit the next bargaining team, because in trade unions you have a
Committee which is sitting for one set of negotiations, but the next time it is not
the same Committee at all, very often. I, therefore, think that this is a matter of
policy for the trade union. It is very important. If they do not have the
opportunity of deciding themselves, before undertaking negociations, I think that
we can be in great trouble; and there will be very serious trouble in the trade
union, at the very start, which will later on have a bearing on the proper con-
duct of bargaining.
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(English)

The JoiNT CHAIRMAN (Mr. Richard): We will stand the amendment to
clause 37.

On clause 38—Application for alteration of process.

Mr. WALKER: I move that the said Bill be further amended by striking out

subclauses (2), (3), (4) and (5) of clause 38 and substituting the following:

ngatlon (2) The Board shall record an alteration in the process for

recorded,  Tesolution of a dispute made pursuant to an application under subsec-
tion (1) in the same manner as is provided in subsection (1) of section
37 as any notice to bargain collecitvely is given in respect of that
a dispute.

dE;‘t?;‘;;’; (3) An alteration in the process for resolution of a dispute

privhediineg applicable to a bargaining unit becomes effective at such time next
after the period of three years referred to in subsection (2) of section
37 as any notice to bargain collectively is given in respect of that
bargaining unit, and remains in effect for the same period as is
provided in subsection (2) of section 37 in relation to the initial
specification of the process for resolution of a dispute.

Dr. DavipsoN: May we let that stand, too, Mr. Chairman?

The JoiNT CHAIRMAN (Mr. Richard): The suggested amendment to Clause
38 stands.

On clause 39—Where participation by employer in formation of employee
organization.

Mr. WALKER: I move that the said Bill be further amended by striking out
subclause (3) of clause 39 and substituting the following:
Where (3) The Board shall not certify as bargaining agent for a bar-

discrimina- il g A A o % s A
tion by gaining unit, any employee organization that discriminates against

reason :cf any employee by reason of race, creed, colour, sex, nationality, ances-
race, €. try or place of origin.

Dr. DavipsoN: Here we have made a concession to Mr. Knowles, which I
hope will please him.

Mr. BeELL (Carleton): Except that the word is in the wrong position, is it
not? Should not “sex” always come first, Mr. Chairman? We did put it first, Mr.
Chairman, in the Public Service Employment Act.

The JoINT CHAIRMAN (Mr. Richard): The clerk has just told me that the
proper ending was “by reason of sex, race, creed, colour...”, and someone has
inserted it in the wrong place.

Mr. KNOWLES: Some stenographer did not like it in that place.

Mr. BeLL (Carleton): Let us keep the two acts consistent.

Dr. DAviDsoN: Does “sex’ come first, Mr. Bell?

Mr. BeLL (Carleton): Yes.

Mr. KNowLEs: It did in the other—

Mr. BeLL (Carleton): It did in the Public Service Employment Act.

N
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Dr. DavipsoN: Well in the opinion of this committee does ‘“sex” come first?
Mr. BELL (Carleton): Oh, decidedly.

Dr. DavipsoN: In the order of priority.

Mr. LEwis: Without sex we do not have a race.

Dr. DavipsoN: Could I draw the Committee’s attention to the fact that we
have inserted one three-letter word, but we have also deleted one three-letter
word. We had to take out the word “his”.

Mr. KNowLES: I do not have my copy of the Public Service Employment Act
on hand here. I wonder if we have “ancestry” in the other one?

Mr. WALKER: I have it sir. What section was it?

An hon. MEMBER: Yes, it was definitely in the other one.
Mr. KNowLES: Did we?

Mr. WALKER: Well, in subclause (3) of clause 39.

Mr. BeELL (Carleton): No; I do not think we did.

Mr. KNOWLES: I mean in the Public Service Employment Act?

Mr. FAIRWEATHER: We should have two years to exercise the options on
this matter.

Mr. LEwis: That is only because you are getting old!

The JOINT CHAIRMAN (Mr. Richard): Is the amendment to clause 39 agreed
to?

Mr. KNOWLES: Just a minute. Did we have that other question answered?

Dr. DavipsoN: What was the clause?

Mr. BELL: It was section 12 subsection (2) of the Public Service Employ-
ment Act.

Mr. LEwis: There is no “ancestry”.

Mr. BELL (Carleton): No. It reads now: “by reason of sex, race, national
origin, colour or religion”.

Mr. EMARD: Well, that certainly was in the previous clause 39...

Mr. WALKER: Yes, in this bill; but not in the Public Service Employment
Act.

Mr. BELL (Carleton): I think the two acts should be consistent.

Mr. KNOoWLES: Yes; but call it “religion” in one place and “creed” in the
other.

Mr. WALKER: And “place of origin” in this one?

Mr. KNOWLES: That is no criticism of this one. Perhaps it is the other one we
have to look at again.

The JOINT CHAIRMAN (Mr. Richard): Is the amendment carried?

Dr, DavipsoN: Before carrying, Mr. Chairman, I certainly would agree that
there is some question of inconsistency here, but is it the view of the Committee
that the policy to be imposed by the board on a certified bargaining agent should
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be identical with the policy of the Public Service Employment Commission in
regard to these matters. If it is, then the case for complete consistency is clear.
But I think that the Committee should ask itself this question first: Are the
issues precisely the same in both situations?

Mr. BELL (Carleton): Is there any reason why they should not be?
Dr. Davipson: Well, I do not know, but—

Mr. BELL (Carleton): I would say at once that I think they should be ex-
actly consistent.

Dr. DavipsoN: But you are saying here that you will not certify any
bargaining unit unless its policies with respect to its own membership are
identical with those that in public employment policies are being prescribed for
the government of Canada.

Mr. BELL (Carleton): I would say, most emphatically, yes.

Mr. LEwis: Right.

Mr. KNOWLES: In that case, we must look at the clause in the other bill again
before we finally pass—

The JoiNT CHAIRMAN (Mr. Richard): That does not affect this clause.

Dr. Davipson: I would think, then, Mr. Chairman that it is a matter for the
Committee to determine, after we have reported on it, which of these two
wordings they prefer.

The JoinT CHAIRMAN (Mr. Richard): All right; the suggested amendment
to Clause 39 stands.

On clause 43—<Certification obtained by fraud.

Mr. WALKER: I move that subclause (1) of clause 43 of the said Bill be
amended by striking out line 3 on page 23 and substituting the following:

Certificati 3 ;
ogta;ned b";‘ 43, (1) Where the Board is satisfied

fraud.

Dr. DavipsoN: This was a small change that was proposed earlier as we
proceeded with the first reading, Mr. Chairman, and which we have incor-
porated now in the bill. The board has to be satisfied that there was fraud,
rather than keep the wording “Where...it appears to the Board”.

Amendment agreed to.
On clause 49—Notice to bargain collectively.

Mr. WALKER: I move that subclause (1) of clause 49 of the said Bill be
amended by striking out lines 26 to 28 on page 24 and substituting the following:

Notice to 49. (1) Where the Board has certified an employee organization

}’3;53;‘;;“' as bargaining agent for a bargaining unit and the process for resolu-
tion of a dispute applicable to that bargaining unit has been specified
as provided in subsection (1) of section 36,

Dr. DAvIDSON: Incidentally, Mr. Chairman, clause 49 was not stood when the
committee previously dealt with it, and I would ask their permission. ..
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The Joint CHAIRMAN: By leave of the Committee, because we had passed
clause 49. Is that agreed?

Some hon. MEMBERS: Agreed.

Dr. DavipsoN: This is the clause, Mr. Chairman, in which it is provided that
the process for resolution of a dispute must be indicated by the bargaining unit
before notice to bargain can be given.

Mr. LEwis: The two are connected, but I would like to be sure about the
three-year thing before... Well, what is involved is whether this applies only to
the first time a bargaining unit is certified, or whether it is intended to apply
to all negotiations of that bargaining unit with the employer.

Dr. DavipsoN: Mr. Chairman, it seems to me that, quite apart from whether
the employee organization has the option on each occasion, or on each second
occasion, this clearly means that on each occasion when notice to bargain is being
given, under circumstances which offer the option to the bargaining unit to alter
its choice, it must on that occasion specify which process it is going to follow
before notice to bargain can commence.

Mr. LEwis: I really do not want to be difficult, but I have this problem, Mr.
Chairman, and I, therefore, ask the Committee if it would be good enough to
stand this.

If Dr. Davidson and his advisers insist on—and the Committee sup-
ports—the three-year situation, then, I am not personally prepared to agree that
they have to make the choice without any experience in negotiation at all. What
Clause 49 means, if I read it correctly—and I think I do—is that before they start
negotiating at all—because the present regime means that you get certain units
determined and certain dates determined and so on, according to the schedules
which we have passed—before they have had any experience in negotiation, the
union has got to make its choice. I was impressed by the argument that it is good
for both sides to know where they are going before they start negotiating, and,
therefore, I would be prepared now—speaking for myself—to accept this propo-
sition, if they can do that in each set of negotiations; so that in the second set of
negotiations they will have had the experience of the first set of negotiations. But
if you ask me to support this so that it binds them for two sets of negotiations
without any experience, I am not prepared to do it.

Mr. BELL (Carleton): Well, I think, Mr. Chairman that this section should
stand. I am impressed by what Mr. Lewis says. I think the combined effect of the
three years and this section might easily lead to unholy confusion.

The JoiNT CHAIRMAN (Mr7. Richard): The suggested amendment to Clause 49
stands.

On clause 51—Continuation in force of terms and conditions of employment.

Mr. WALKER: I move that clause 51 of the said Bill be amended (a) by
striking out lines 25 to 27 on page 25 and substituting the following:

referral thereof to arbitration, and
(b) by striking out line 41 on page 25 and substituting the following:

Act and a collective agreement has been entered into or an arbitral
award has been
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An hon. MEMBER: This is another clause that was carried.
Mr. BELL (Carleton): What is the point of this amendment?
Dr. DAvIDSON: Mr. Love could deal with this one.

Mr. LEwis: Was this a negotiating relationship—

Mr. Love: This, Mr. Chairman, is a change consequent upon the earlier
decision of the committee to get rid of the references to the termination of the
negotiating relationship. It is simply a technical change that is consistent with
the position the committee has taken.

Mr. LEwis: Do you feel it follows on the deletion of the next clause, 52?
Mr. Love: That is right, sir.

Amendment agreed to.

The JOINT CHAIRMAN (M7, Richard): Clause 52 is struck out.

Mr. WALKER: I so move, that the said Bill be further amended (a) by
striking out clause 52 thereof; and

(b) by renumbering clauses 53 and 54 as clauses 52 and 53, respectively.
Some hon. MEMBERS: Hear, hear.

The JoINT CHAIRMAN (Mr. Richard): And clauses 53 and 54 will be re-num-
bered as clauses 52 and 53.

Mr. OLLIVIER: You deleted another one before. Would not that—?
Mr. Love: It will be picked up.

Mr, LEwis: I think there will be some renumbering required.

Mr. BELL (Carleton): We pick it up in the next one.

The JoiINT CHAIRMAN (Mr. Richard): Clause 55.

On clause 55—Authority of Minister to enter into collective agreement.

Mr. WALKER: I so move, that clause 55 of the said Bill be amended (a) by
striking out lines 37 to 39 on page 26 and substituting the following:

Authority of 54. The Treasury Board may, in such manner as may be provided
3{;33“:3 for by any rules or procedures determined by it pursuant to section 3
enter into of the Financial Administration Act, enter into a; and

llecti
:Zr::r?l::t (b) by renumbering subclause (2) thereof as clause 55.

Mr. WALKER: Excuse me, Mr. Chairman; did we pass clause 53 previously? 1
show it as standing.

The JOINT CHAIRMAN (Mr. Richard): Yes; it was carried.

Mr. BELL (Carleton): I do not have with me the Financial Administration
Act. What is the effect of section (3)...

Dr. Davipson: Section (3) of the Financial Administration Act is the new
section (3) that has been approved by parliament as part of the Government
Organization Act. In effect, it provides that the Treasury Board may develop its
own rules and procedures. “Subject to this Act and any directions of the
governor in council the Treasury Board may determine its own rules and
procedures.” That is section (3) subsection (4).

}
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Have you got it, Mr. Bell?

Mr. BELL (Carleton): Well it is not in Bill No. 182. There is no amendment
to—

Dr. DavipsoN: No. We are talking about the Government Organization Act.
Mr. BELL (Carleton): Oh, the Government Organization Act, yes.
Dr. DavibsoN: Yes; that was approved on the 16th of June, 1966.

The Government Organization Act, you may recall, amends the Financial
Administration Act by re-enacting sections (3) and (4) of the Financial Ad-
ministration Act. In the re-enactment of section (3) it is provided that there
shall be a committee of the Queen’s Privy Council of Canada, called the Treasury
Board, that the committee shall consist of such and such ministers and members
of the Queen’s Privy Council, that the governor in council may nominate
additional members to serve as alternates, and that, subject to this act—that is,
the Financial Administration Act—and any directions of the Governor in
Council, the Treasury Board may determine its own rules and procedures.

In accordance with this, and in accordance with the further provision which
says that:

The President of the Treasury Board shall hold office during pleasure and
shall preside over meetings of the Board and shall in the intervals
between meetings of the Board exercise or perform such of the powers,
duties or functions of the Board as the Board may, with the approval of
the Governor in Council, determine

it is contemplated that the Treasury Board, in accordance with the authorities
already given to it by these provisions, shall determine, in its own rules and
procedures, the mechanism by which it will itself, or through the President of
the Treasury Board, authorize the entry into effect of these agreements.

Therefore, if the present law, as approved by Parliament, authorizes the
Treasury Board to give a signing authority to the President of the Treasury
Board, or to an officer of the Board, it may, by providing for this in its rules and
procedures, and by obtaining the approval of the Governor in Council to make
that provision in its rules, cover this situation.

What we wish to avoid, first of all, is any derogation from the authority of
the Board. At the same time, we do not wish to be in a position where, in a
negotiating situation which may be taking place in Halifax, or in Vancouver or
in Montreal or in any place as well as Ottawa, when we have reached a point of
agreement with the bargaining agent that we are dealing with, we will have to
say “We are so sorry, but we will now have to take this back to get the signature
of the President of the Treasury Board, or of the Treasury Board, before we can
say that we will agree to the terms that we have negotiated”.

We contemplate a formal procedure which is laid down in the Treasury
Board’s rules of procedure, which is consistent with the other procedures by
which the Treasury Board delegates, or authorizes its authority to be used by a
minister or an officer; and we would contemplate also a formal instrument of
authority being issued, which would make it clear that the person who is signing
the agreement has been authorized by a formal instrument to do so on behalf of
the Treasury Board.

25387—4
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Mr. BeLL (Carleton): Mr. Chairman, the Heeney Report and the bill as
originally drafted made all agreements subject to the approval of the Governor
in Council. That approval is now no longer necessary. I think that there is some
incongruity in what we decided earlier this morning, that in order to fix the
remuneration of a conciliator—a small matter such as that—the Governor in
Council must be consulted. But in the main agreement the Governor in Council
is totally abandoned.

Mr. KNowLES: Conciliators do not enjoy collective bargaining!
Amendment agreed to.

On clause 56—Time within which agreement to be implemented.

Mr. WALKER: I move that subclause (2) of clause 56 of the said Bill be
amended by striking out line 38 on page 27 and substituting the following:
Schedule C.

Amendment agreed to.

On clause 57—When agreement effective.

Mr. WALKER: I move that clause 57 of the said Bill be amended (a) by
striking out line 4 on page 28 and substituting the following: the collective
agreement shall, subject to subsection (5) of section 26, be;

(b) by striking out subclauses (3) and (4) thereof; and

(c) by striking out line 24 on page 28 and substituting the following:

Saving (3) Nothing in subsection (2) shall be

provision
where
agreement
provides for
amendment.

Mr. LEwis: What is subsection (5) of section 26, to remind us?
Dr. DavipsoN: That has to do with the times specified for the commencement
of collective bargaining during the initial certification period.

Could I, Mr. Chairman, pass over (a) competely and draw the committee’s
attention to the fact that (b) is to be deleted from the amendment. This has been
taken care of by clause 26. I am sorry. May I correct myself? Subparagraph (b)
stands, but the reason for the deletions of subclauses (3) and (4) is that these
matters are picked up and taken care of in clause 26.

Amendment agreed to.

On clause 58—Binding effect of agreement.

Mr. WALKER: I so move that clause 58 of the said Bill be amended by
striking out lines 31 and 32 on page 28 and substituting the following: purposes
of this Act, binding on the employer, on the bargaining agent that is a party
thereto and its constituent elements, and on the em—

Mr. BELL (Carleton): What was the point of this amendment? Would you
refresh my memory.

Mr. LEwIs: This is the constituent unions of a council. Why they do not say
that, I do not know.
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Mr. BELL (Carleton): I am concerned whether it may say something more
than Mr. Lewis has just mentioned.

Mr. LEwis: I think that is what is intended, and I think the wording is
awkward, with great respect.

Dr. DAVIDSON:
A collective agreement is, subject to and for the purposes of this Act,
binding on the employer and the bargaining agent that is a party there-
todha
Mr. LEwis: You have picked up the language which sets up the council, and
in the case of a council—

Mr. WALKER: “Subject to and for the purposes of this Act, binding on the
employer”. You take out lines 31 and 32.

Mr. LEwis: Which is the clause which deals with the council?

Dr. DavipsoN: I must say that I am not familiar with the reasons why it was
considered that a reference to the employee organizations was not considered to
be in order here.

Mr. BELL (Carleton): I am just concerned that this may say more than is
intended.

Mr. LEwIs: You have departments, divisions and so on. Why could you not
just simply say “and in the case where a council of employee organizations is the
bargaining agent”.

Dr. DaAvipsoN: Could I ask the Committee’s view of a question? I am not
certain that this entered into this consideration at all, but where a bargaining
agent is bound, are the local units of the bargaining agents bound by that fact?

Mr. BELL (Carleton): I would have thought so.
Dr. DavipsoNn: I just do not know, and I am trying to examine myself why
these words were chosen. Could we stand this, Mr. Chairman?

The JoiINT CHAIRMAN (M7. Richard): The suggested amendment to Clause 58
stands.

On clause 60—Public Service Arbitration Tribunal established.

Mr. BELL (Carleton): I think the question here was this matter of the
“‘unanimous’ recommendation of the Board in subclause (2).

Mr. WALKER: We did not know—

Mr. BELL (Carleton): And, in relation to quorum, what does ‘“unanimous”
mean. That was our query.

Mr. Roppick: Mr. Chairman, in my discussion with the draftsman he in-
dicated that in his view there was no doubt that it applied to a meeting of the
board upon which it was qualified to make a decision; and that no other
interpretation could be put upon the word “unanimous”. It did not mean all the
members who are appointed to the board.

Amendment to subclause (2) of clause 60 agreed to.
25387—43
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On clause 63—Request for Arbitration.

Mr. WALKER: I so move that subclause (1) of clause 63 of the said Bill be
amended (a) by striking out line 39 on page 30 and substituting the following:
writing to the Secretary of the Board given; and

(b) by striking out paragraph (a) thereof and substituting the following:

(a) at any time, where no collective agreement has been entered
into by the parties and no request for arbitration has been i
made by either party since the commencement of the bar-
gaining, or r

£

Dr. DavipsoN: Could I ask Mr. Love to take over from here? !

Mr. LoveE: Mr. Chairman, clause (a) represents one of the functions that was
previously allocated to the chairman of the board. This is a relatively minor
function—it is really a post office function—which, on review, at the request of
the Committee, we felt could be transferred from the chairman of the board to
the secretary of the board.

There will be a number of other suggestions of a similar kind incorporated
in later proposed amendments. This clause contemplates a situation in which
either party is, by notice in writing, requesting arbitration. It is proposed that
the notice should now be directed to the secretary rather than the Chairman.

et

(Translation)

The JoIiNT CHAIRMAN (Mr. Richard): I am not very qualified, but somebody
made a suggestion to me in regard to 63—1 in the French text, where we used
the expression ‘“aucune”. We should perhaps be sure as to the legal terminology
because it does not seem to resemble “any’” in English.

(English)

Dr. Davipson: This is being checked, Mr. Chairman. We will have to report
back on that.

The JoinT CHAIRMAN (Mr. Richard): On the French text we will have a
further report.

Mr. KNOWLES: What about (b) of the proposed amendment to clause 63.
Mr. LEwis: That follows the deletion of the words “negotiation. ..’
Mr. KNOowLES: Right.

Amendment agreed to.

On clause 64—Request for arbitration by other party.

Mr. WALKER: I so move that clause 64 of the said Bill be amended by
striking out subclause (1) and substituting the following:

Request for 64. (1) Where notice under section 63 is received by the Secre-
g‘yb;‘tﬁ;;“ tary of the Board from any party requesting arbitration, the Secre-
party. tary shall forthwith send a copy of the notice to the other party, who

shall within seven days after receipt thereof advise the Secretary, by
notice in writing of any matter, additional to the matters specified in
the notice under section 63, that was a subject of negotiation between
the parties during the period before the arbitration was requested but
on which the parties were unable to reach agreement, and in respect
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of which, being a matter that may be embodied in an arbitral award,
that other party requests arbitration.

Mr. Love: Mr. Chairman, this is really a companion piece to the one we have
just discussed: it would place on the secretary the responsibility for receiving
notice from the other party in a situation where the first party had requested
arbitration. It also gets rid of the phrase “termination of the negotiating rela-
tionship”.

Amendment agreed to.

Mr. WALKER: What about clause 65? We carried it, but they were going to do
some renumbering.

Mr. Love: Mr. Chairman, the draftsman has found it unnecessary to add an
additional clause after 65. This is picked up later, I believe. It is picked up in
clause 67.

The Joint CHAIRMAN (Mr. Richard): On clause 67—DMatters constituting
terms of reference

Mr. WALKER: I move that clause 67 of the said Bill be amended by adding
thereto the following subclause:

(2) Where, at any time before an arbitral award is rendered in Where agree-
respect of the matters in dispute referred by the Chairman to the:;gﬁini?}?'
Arbitration Tribunal, the parties reach agreement on any such matter reached.
and enter into a collective agreement in respect thereof, the matters
in dispute so referred to the Arbitration Tribunal shall be deemed not
to include that matter and no arbitral award shall be rendered by the

Arbitration Tribunal in respect thereof.

Mr. WALKER: What about the renumbering? I have a note here that we had
to do some renumbering in clause 65. We were making reference to clauses 63
and 64. I do not recall the circumstances—

Mr. LEwis: I think we stood it because we were looking again at clauses 63
and 64.

The JoinT CHAIRMAN (Mr. Richard): It was carried. We are now dealing
with clause 67.

Mr. BELL (Carleton): Would you refresh my memory, Mr. Love on what the
problem was here?

Mr. Love: Mr. Chairman, the way the bill was originally drafted it would be
impossible for the parties to enter into a collective agreement, or a supplemen-
tary collective agreement, after a request for arbitration had been made.

This clause is designed to make it clear that the parties are free to enter into
a collective agreement after the application has been made, but before the
arbitral award is rendered.

Mr. LEwis: This is settlement in judge’s chambers.
Amendment agreed to.
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On clause 68—Factors to be taken into account by Arbitration Tribunal.

Mr. WALKER: I move that clause 68 of the said Bill be amended by striking
out line 20 on page 32 and substituting the following: the Arbitration Tribunal
shall consider

Amendment agreed to.

On Clause 70—Subject matter of arbitral award

Mr. WALKER: I move that clause 70 of the said Bill be amended (a) by
striking out lines 24 to 26 on page 33 and substituting the following: employment
of employees that was not a subject of negotiation between the parties during
the period before arbitration was requested in respect thereof: and (b) by
striking out subclause (4) thereof and substituting the following:

Award to be (4) An arbitral award shall deal only with terms and conditions

limited to

bargaining of employment of employees in the bargaining unit in respect of
nit.

which the request for arbitration was made.

Mr. LEwrs: Here I go again, Mr. Chairman. I am still worried about
subclause (3). I had a thought on this, too, which I want to come to in a moment.
May I know why “lay-off” is in there as one of the matters excluded from
bargaining? What do you mean by “lay-off as distinct from “release of em=-
ployees”?

Mr. Love: Mr. Chairman, “lay-off” means what it does in the normal indus-
trial context, but in the public service the conditions governing lay-off are
dealt with under the Public Service Employment Act; and the order of lay-off
and recall is governed, as I understand it, by the merit system.

In the case of release, we are talking here about a release on grounds of
incompetence or incapacity that is subject to the authority of the public service
comimission rather than a release resulting from disciplinary action which, in this
package of legislation, is referred to as a discharge.

Mr. LEwis: Why should not the lay-off procedures be subject to bargaining
as distinct from promotion, demotion and transfer? If you have a base that is
closed down somewhere, or something is closed down, and you have people laid
off, why can not the order which people are to be laid off and recalled, and so on
be subject to normal bargaining?

Mr. LoveE: Mr. Chairman, I think the answer is a fairly simple one. The
conditions governing lay-off are placed, and have traditionally been placed,
within the authority of the public service commission; in this designation the
matter is dealt with in clause 29 of Bill No. C-181. I think that is the answer, that
this has been regarded, and is in Bill No. C-181 regarded, as part of the merit
system.

Mr. LEwis: Mr. Chairman, I am still very unhappy about this large area of
normal collective bargaining being taken out, but again this is the value of
Committee work as distinct from speeches in the other place and I mean my
place, Senator Fergusson.

I am impressed by the desire to retain the merit system and to have it
retained in one set of hands, namely, the Public Service Commission.

Therefore, forgive me if I appear to be out of order.
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I would like to ask you, Mr. Chairman, whether—because I was away on a
number of occasions—we have passed clause 12 of Bill No. C-181? Briefly, what I
have in mind, Mr. Chairman if the Committee will indulge me for a moment is
what I think is an appropriate compromise on this issue, and that is to include in
the present Bill No. C-181 a variant of section 7 of the old Civil Service Act. If
the Committee could agree to reopen clause 12 of Bill No. C-181—and I raise it
here because it deals with this matter of promotion and demotion—I would at
that time suggest and I want to test this with Dr. Davidson and Mr. Love and the
others a new subsection (3) to clause 12 of Bill No. C-181, which is an adaptation
of section 7 of the old Civil Service Act which would read something like this:
“The Commission shall from time to time consult with representatives of bar-
gaining agents certified under the Public Service Staff Relations Act with respect
to selection standards and with respect to standards governing the appraisal,
promotion, demotion, transfer, lay-off or release of employees, at the request of
such representatives or whenever, in the opinion of the Commission, such
consultation is necessary or desirable.”

What I have in mind, Mr. Chairman, is that if we take this area out of
collective bargaining let us put something in the Public Service Employment Act
which makes it obligatory on the Public Service Commission, at the request of
the bargaining agent, to consult with it on the standards which it sets up and
employs. Now, I mean only consult. I am not saying that they can negotiate. As I
say, this is merely an adaptation of section 7 of the old Civil Service Act, so that
it is not introducing anything revolutionary; but I think that at least the
bargaining agents would be given statutory right to talk with the Public Service
Commission about the standards affecting the merit system at any of its steps.

While I would still feel that I could make a long speech about the desirabili-
ty of leaving these matters in bargaining subject in some way to the Public
Service Commission, I think, if the other can be done, perhaps we can let two or
three years of experience tell us whether it works, or what should be done. What
does Dr. Davidson think about that?

The JoiNT CHAIRMAN (Mr. Richard): Mr. Lewis, I do not know whether
you were here when we discussed clause 12 of Bill No. C-181, but those very
points were brought up at that time. It is not a new suggestion.

Mr. WALKER: Mr. Chairman, Mr. Lewis is asking for a printed affirmation of
an informal procedure that goes on now, if I remember Mr. Cloutier’s testimony
before the Committee.

Mr. LEwis: What I am saying is that this exclusion in subclause (3) of
clause 70 is unpalatable to me, and I am sure it is unpalatable to the organiza-
tions, because all of them, if my memory serves me right, objected to it. I do not
mind saying to the Committee that I have consulted some of them about whether
the suggestion that I have just made to the Committee would meet some of their
objections and they have informed me that it would and that it would be a step
in the right direction.

Therefore, if Dr. Davidson sees no objection to that kind of approach, then,
at the appropriate time, I, or somebody, could move that amendment to the other
Bill.

Mr. BELL (Carleton): Perhaps it would be a good idea to have Dr. Davidson
meditate on this over the lunch hour.



1130 PUBLIC SERVICE OF CANADA Now. 29, 1966

The JoiNT CHAIRMAN (Mr. Richard): Would it not be better for Dr. Dav-
idson to refrain from expressing his own opinion on this point until after he has
talked to Mr. Cloutier and the Civil Service Commission?

Dr. Davipson: I will be glad to have a word with them and report—what I
think is more important in the circumstances—their reaction to this suggestion.

(Translation)

Mr. EMARD: Mr. Chairman, as a point of personal information, I would like
to know if, in case of the lay-off, according to the merit system, you would be
able to supply to the trade union or employee organization a recall list based on
the qualifications of the employees so as to eliminate any discrimination?

(English)

Dr. DavipsoN: Mr. Chairman, this would be governed entirely by the
procedures established by the Public Service Commission under the Public
Service Employment Act.

(Translation)

Mr. EMARD: Yes, I understand that quite well. But what I would like to
know is, according to the merit system, would it be possible to do this in a plant
or an industry? In the case of a lay-off, there is always a recall list which is
established according to seniority. If the employee organizations were to ask for
this during the course of negotiation, would it be possible, under the present
merit system to establish a list of this type, based on qualifications of the
employees in one particular position, for instance. I am thinking of sweepers. If
you had twenty-five sweepers who were laid off, could you establish a recall list
to indicate which ones would be recalled, based on their qualifications, because
the merit system is based on the qualifications of employees?

(English)

Dr. DAvVIDSON: Mr. Chairman, I am sorry; I will have to find out from the
Civil Service Commission what their policy is.
(Translation)

Mr. LEwis: There is a list of this type at all times.
(English)

The JoiNT CHAIRMAN (Mr. Richard): Does the amendment to clause 70
carry?

Amendment agreed to.

On clause 7T1—Award to be signed by chairman

Mr. WALKER: I move that clause 71 of the said Bill be amended by striking
out subclause (2) and substituting the following:

Decision. (2) A decision of a majority of the members of the Arbitration
Tribunal in respect of the matters in dispute, or where a majority of
such members cannot agree on the terms of the arbitral award to be
rendered in respect thereof, the decision of the chairman of the
Arbitration Tribunal, shall be the arbitral award in respect of the
matters in dispute.
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Mr. Love: Mr. Chairman, this represents an attempt to deal with the
concern of the Committee about the manner in which the arbitration tribunal
would arrive at a decision. The intent of the proposed amendment is to ensure
that majority rule would apply; except, of course, where there was no majority,
in which case the decision of the chairman would be the decision of the tribunal.

Amendment agreed to.
The JoinT CHAIRMAN (Mr. Richard): We stand adjourned until—

Mr. KNOoWLES: Before we adjourn had we not better face the difficulties that
confront us about meeting later today? In other words, I am suggesting that we
go on a bit longer, because both this afternoon and this evening some amend-
ments are going to be moved and there are going to be votes in the House
without bells ringing. I do not mind if the Liberals are away, but they probably
want to be there.

The JoinT CHAIRMAN (Mr. Richard): You are going to find some members
moving out of this meeting pretty soon. As far as I am concerned, I am willing to
sit longer.

Mr. LEwis: Whether or not we sit longer it will not be possible, surely, to
have a meeting this afternoon.

The JoiNT CHAIRMAN (Mr. Richard): Or in the evening?

Mr. KNOWLES: It may well be. We are on the medicare bill. We are in
committee of the whole. There are amendments being moved, and votes are
being taken without the bells ringing.

Mr. LANGLOIS: Let us try to finish it, Mr. Chairman.
Mr. KNOoWLES: Can we give it another 15 minutes?
The JoinT CHAIRMAN (Mr. Richard): Yes; I am willing.

On clause 72—Binding effect of arbitral award

Mr. WALKER: I move that clause 72 of the said Bill be amended (a) by
striking out lines 16 and 17 on page 34 and substituting the following: purposes
of this Act, binding on the employer, on the bargaining agent that is a party
thereto and its constituent elements, and on the employees; and (b) by striking
out lines 27 and 28 on page 34 and substituting the following:

on the parties but not before,

(a) in the case of an arbitral award rendered during the initial
certification period, a day four months before the day specified in
Column I of Schedule B applicable to the occupational category in
which the employees in respect of whom the award is made are
included; and

(b) in any other case, the day on which notice to bargain collec-

tively was given by either party.

Mr. Love: Mr. Chairman, subparagraph (a) is comparable to the proposed
amendment to clause 58, which has been stood over again for further examina-
tion. I assume this one would also stand.

Subparagraph (a) of clause 72 stands.
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Mr. Love: In item (b), Mr. Chairman, the wording of the original text of the
bill made it clear that an arbitral award could not call for retroactivity beyond
the date on which notice to bargain was given.

On review of this, we felt that it should be possible, during the initial
certification period, for an award to have retroactivity four months before the
date specified in column 1 of Schedule B on which notice to bargain may be
given. The purpose of the change would be to protect the capacity of the parties,
and particularly the capacity of the government, to carry out undertakings
already given with respect to protection of the normal pay review date as a date
on which pay increases may be made effective.

Mr. LEwis: And the four months applies in each one of those?
Mr. Love: That is right.

Mr. LEwis: That covers the gap between the pay review date and the date
of the collective agreement.

Mr. LoveE: That is right, Mr. Chairman. In the case of the Operational
Category, for example, this would make it possible for an award to call for
retroactive payment to October 1, 1966.

Amendment to subparagraph (b) of clause 72 agreed to.

On clause 73—Terms of arbitral award.

Mr. WALKER: I move that clause 73 of the said Bill be amended by striking

out subclauses (2) and (3) and substituting the following:
f;xil“t‘gr‘;ff‘m (2) Subject to subsection (5) of section 26, no arbitral award, in
ofaward, the absence of the application thereto of any criterion referred to in
paragraph (a) or (b) of subsection (1), shall be for a term of less than
one year or more than two years from the day on and from which it

becomes binding on the parties.

Mr. Love: Mr. Chairman, this is a proposed amendment on which there was
a good deal of consensus in the Committee the last time round.

In effect it says that, where the parties have not specified a term of an
agreement, and where the arbitration tribunal has no means of guidance in the
form of a collective agreement to which the arbitral award would relate, the
term shall be for a period no less than one year or more than two years. The
original bill contained the standard clause referring to a period not less than
one year, which is the normal provision in collective bargaining legislation, but
I believe that one or more of the employee organizations appearing before the
Committee said that in those circumstances there should be a restriction the
other way as well.

Amendment agreed to.

On clause 75—Reference back to Arbitration Tribunal

Mr. WALKER: I move that the said Bill be further amended by striking out
clause 75 and substituting the following:
Reference 75. Where in respect of an arbitral award it appears to either of
back to on the parties that the Arbitration Tribunal has failed to deal with any
Tribunal, matter in dispute referred to it by the Chairman, such party may,

within seven days from the day the award is rendered, refer the
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matter back to the Arbitration Tribunal, and the Arbitration Tribunal
shall thereupon deal with the matter in the same manner as in the
case of a matter in dispute referred to it under section 65.

Mr. Love: This is a provision for reference back to the arbitration tribunal
in circumstances where it appears to one of the parties that the tribunal has
failed to deal with one of the matters referred to it.

Mr. LEwis: It is up to the parties rather than to the chairman?

Mr. Love: That is right.
Amendment agreed to.

On clause 78—Establishment of conciliation board where requested by
either party.

Mr. WALKER: I move that clause 78 of the said Bill be amended (a) by
striking out line 22 on page 36 and substituting the following: under section 52
has made a final report to the ; and

(b) by striking out line 40 on page 36 and substituting the following: parties
are unlikely to reach agreement, but before establishing such a board the
Chairman shall notify the parties of his intention to do so.

Amendment agreed to.

On clause 79—Designated employees.

Mr. WALKER: I move that subclause (5) of clause 79 of the said Bill be
amended by striking out line 41 on page 37 and substituting the following: so
informed by the Board.

Amendment agreed to.

On clause 83—Terms of reference of conciliation board.

Mr. WALKER: I move that clause 83 of the said Bill be amended by striking
out line 3 on page 39 and substituting the following: tion a statement setting
forth the

Mr. Love: Mr. Chairman, this has the effect of taking out the words
“prepared by him” when, in effect, the terms of reference of a conciliation board
are being referred to the board.

It was proposed under the original wording that the terms of reference
should be prepared by the chairman. This takes out the words “prepared by
him,” and makes the provision more consistent with provisions of this kind in
labour law.

Amendment agreed to.

On clause 94—Notice to specify whether named adjudicator, etc.

Mr. WALKER: I move that clause 94 of the said Bill be amended (a) by
striking out line 2 on page 43 and substituting the following: adjudication, the
aggrieved employee shall, in the manner pre- ;

(b) by striking out line 10 on page 43 and substituting the following:
adjudication and the aggrieved employee has notified the chief ; and

(¢) by striking out line 19 on page 43 and substituting the following: tion
has been requested by the aggrieved employee
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Mr. Love: Mr. Chairman, the amendment to clause 94 is simply a matter of
substituting the word “employee” where the word “person” had inadvertantly
appeared in the original bill.

Members will recall that the word “employee” is defined, for purposes of the
grievance sections, as including a person who, but for the fact that he has been
excluded as a person employed in a managerial capacity, would be an employee.
These are really technical amendments.

Amendment agreed to.

The JoiNT CHAIRMAN (Mr. Richard): Dr. Davidson, what happened to
clause 92? I think it was just about the wording “unanimous recommendation of
the Board”. Now that that has been settled I suppose we should pass clause 92.

Dr. Davipson: This is the same issue as on the previous—

The JoiNT CHAIRMAN (Mr. Richard): Yes; the word “unanimous.”
Does clause 92 carry?

Some hon. MEMBERS: Agreed.

Mr. WALKER: Excuse me; what did we do with clauses 95 and 96?7 I
understood that we stood clauses 95 and 96.

The JoiNT CHAIRMAN (Mr. Richard): Yes; clauses 95, 96, 97 and 99.

Dr. DavipsoN: The question here, Mr. Chairman, as I recall it, was whether
or not certain steps in the negotiation procedure could be skipped by mutual
agreement.

Mr. WALKER: Yes; that is right.

Mr. LoveE: Mr. Chairman, we have taken—

The JoiNT CHAIRMAN (Mr. Richard): What clause are you talking about?
Dr. DavipsoN: Clause 95.

Mr. Love: This point has been taken up with the legal officers, who have
pointed out that clause 99 authorizes the board to make regulations relating to
the circumstances in which any level below the final level may be eliminated.

The legal officers felt that this provided for the kind of flexibility that the
Committee was concerned about.

Mr. WALKER: Clause 95 (1) is a very binding and mandatory sentence.
Perhaps the problem is covered in clause 99. Do these two clauses stand alone?

Mr. RoppIck: Mr. Chairman, the need to retain the final level in all circum-
stances before a grievance may be referred to adjudication is there, in effect, to
permit the final authority, who acts for the employer, perhaps to agree and
therefore resolve the problem. For a party below the final level of the grievance
procedure to be able to deny the grievance and to force the employee to take his
grievance to the adjudicator, is to fail to use the highest court within the
employer.

Mr. LEwis: With great respect to the law officers who advised the officers
here, I just do not like two contradictory provisions in a law. If clause 95 (1)
says that no grievance shall be referred to adjudication unless the entire
grievance procedure is followed, I say, with great respect, that you cannot say
that you can in clause 99 (1) (d).
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If that is what you have in mind, may I suggest a very simple amendmgnt,
saying: “subject to clause 99 (1) (d), no grievance shall be referred to adjudica-
tion... .”

Mr. Love: I shall be happy to take that up, Mr. Chairman, as a suggestion.

Mr. LEwis: You might tie the two in, so that you do not have two contradic-
tory clauses.

The JOoINT CHAIRMAN (Mr7. Richard): We will stand clauses 95 and 99.

Mr. KnowLEs: With regard to clause 96, we were questioning the phrase
“employee organization” where it appears in lines 24, 25 and 26. The suggestion
was made the other day that perhaps it should be changed to “bargaining agent.”

The JoINT CHAIRMAN (M. Richard): That has been done by amendment.
Mr. KNOWLES: It was done last time?
Mr. LEwis: Subclause (5)?

The JOINT CHAIRMAN (M. Richard): In subclause (5) the word “employee”
should be replaced by the words ‘“bargaining agent.”

Mr. LEwWIs: You mean the words “employee organization.”

Mr. Love: Mr. Chairman, I am sorry; I now recall the discussion. Members
may remember that a number of questions were raised with respect to clause 96
(1). The point here is that under the provisions of clauses 96 (1) and 96 (3) the
decision of an adjudicator must be filed with the board even before it goes to the
parties. The only purpose we had in mind, I think, was that it would be desirable
to have a source of reference material under the jurisdiction of the board to
which the parties could have access; and I think there was a suggestion that
clause 96 (3), particularly, should be changed in such a way that the adjudica-
tion decision would be sent directly to the parties, with a copy to the Board. The
law officers are still considering that, and when they have worked it out we will
be coming forward with a proposed amendment to clause 96. We do not have it

this morning.
The JOoINT CHAIRMAN (Mr. Richard): What about clause 977

Mr. LEwis: The point there, as I remember it, was about placing on the
aggrieved employee—

Mr. Love: Mr. Chairman, once again this is a matter which is still under
consideration. We do not have a proposed amendment at this time, but we think
we will have one shortly.

Mr. LEwis: What about clause 997
Mr. Love: The same thing is true of clause 99, Mr. Chairman.

On clause 103—Application for declaration of strike as unlawful.

Mr. WALKER: I move that clause 103 of the said Bill be amended (a) by
striking out line 44 on page 4 and substituting the following: lawful and the
Board, after affording an opportunity to the employee organization to be heard
on the application, may make such a declaration. ; and

(b) by striking out line 8 on page 48 and substituting the following: Board,

after affording an opportunity to the employer to be heard on the application,
may make such a declaration.
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Mr. Love: Mr. Chairman, the proposed amendment to clause 103 would
simply provide the other party with an opportunity to be heard on an application
to the board to declare a strike illegal or legal.

Mr. LEwi1s: This comes only from the employer in this case.
Mr. Love: There are two sections, Mr. Chairman.

Mr. LEwis: What about subclause (1)?

Mr. LovE: You are quite right; it is subclause (1).

Mr. LEwIS: And then you have subclause (2).
Amendment agreed to.

On clause 109—Oath or affirmation to be taken.

Mr. WALKER: I move that clause 109 of the said Bill be amended by striking
out line 11 on page 49 and substituting the following: “form prescribed in
Schedule D before any person authorized.”

Mr. Love: Mr. Chairman, the proposed amendment to clause 109 is simply to
change the designation of the schedule.

Amendment agreed to.

The JoiINT CHAIRMAN (Mr. Richard): Next we have the proposed amend-
ment to Schedule C.

Mr. LEwis: What happened to clause 110?

Mr. Love: Mr. Chairman, this matter is still being considered, although the
advice we have to date suggests that it would be desirable to retain the provision
simply to ensure that somebody has a clear-cut responsibility to provide these
third-party instruments with quarters and staff.

There is a similar provision in the Industrial Relations and Disputes
Investigation Act, section 66, which places this obligation on the Minister.

Mr. KNOWLES: The board shall do it whether the Board has any quarters or
not.

Mr. Love: This really means that the board would have the responsibility of
doing battle with the Treasury Board and the Department of Public Works and
the other elements of the bureaucracy, in order to insure—

Mr. LEwis: I think that anybody who is going to do battle with them should
be kept!

Mr. WALKER: What did you do with clause 113?

Mr. Love: Mr. Chairman, the legal officers are still struggling with clause
113;

The JoINT CHAIRMAN (Mr. Richard): The last suggested amendment is to
Schedule C.

Mr. WALKER: I move that the said Bill be further amended by striking out
Schedule C and substituting the following:

"'W
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“SCHEDULE C.
(Section 56)

Government Employees Compensation Act
Government Vessels Discipline Act
Public Service Employment Act
Public Service Superannuation Act”
Amendment agreed to.
The JoiNT CHAIRMAN (Mr. Richard): Now, when do we meet?

Mr. LEwis: We have made real progress, Mr. Chairman. Why do we not
adjourn until Thursday morning?

The JoINT CHAIRMAN (Mr. Richard): Let us adjourn till Thursday morning
at ten o’clock.

Mr. LEw1s: Do we have very much left?
Dr. Davipson: We still have Bill No. C~182 left.

Mr. LEwis: Mr. Chairman, may I suggest that you keep in touch with Mr.
Béchard. There are several of us on both Committees, and on mornings when the
other committee is not meeting we can meet at 10 o’clock; but when that
committee is meeting perhaps you would delay it a bit.

The JoINT CHAIRMAN (Mr. Richard): All right.
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MINUTES OF PROCEEDINGS

THURSDAY, December 1, 1966.
(41)

The Special Joint Committee of the Senate and House of Commons on
employer-employee relations in the Public Service of Canada met this day at
10.47 a.m., the Joint Chairmen, the Honourable Senator Bourget and Mr. Rich-
ard, presiding.

Members present:

Representing the Senate: The Honourable Senators Bourget, Denis, Des~
chatelets, Fergusson, MacKenzie (5).

Representing the House of Commons: Messrs. Chatterton, Emard, Hymfnen,
Knowles, Lewis, Madill, McCleave, Patterson, Richard, Tardif, Walker (11).

In attendance: Dr. G. F. Davidson, Secretary, Messrs. J. D. Love, Assistant
Secretary (Personnel), W. A. Kelm, Planning and Coordinating Division,
Treasury Board; Messrs. P. M. Roddick, Secretary, R. M. Macleod, Assistant
Secretary, R. G. Armstrong, Staff Officer, Preparatory Committee on Collective
Bargaining in the Public Service; Messrs. J. J. Carson, Chairman, J. Charron,
Secretary, Civil Service Commission.

The Committee considered clauses of Bill C-170 allowed to stand at previous
meetings as follows:

Clause 1, stand; Paragraph 2(o0), carried as amended (see motion below);
sub-paragraph 2 (u) (iv), carried as amended (see motion below); Sub-para-
graph 2(u) (vii), carried as amended (see motion below); Clause 5, carried as
amended (see motion below); Clause 7, carried as amended (see motion below);
Clause 13 in French version, carried as amended (see motion below); Clause 18,
stand; Paragraph 19(1) (k), carried as amended (see motion below); Clause 23,
carried as amended (see motion below); Clause 28, stand; Clause 34, carried as
amended (see motion below); Clause 37, carried as amended (see motion be-
low); Clause 38, carried as amended (see motion below); Sub-clause 39(2),
stand; Sub-clause 39(3), carried as amended (see motion below); Clause 44,
carried in original words (see motion below); Sub-clause 49(1), carried as
amended (see motion below); Clause 58, carried as amended (see motion be-
low); Clause 63 in French version, carried as amended (see motion below);
Sub-clause 72(1), carried; Clause 95, carried as amended (see motion below);
Clause 96, carried as amended (see motion below); Clause 97, carried as amend-~
ed (see motion below); Clause 99, stand; Sub-clause 113(2), carried as amended
(see motion below); Clause 114, carried as amended (see motion below).
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Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That Clause 2 of the said Bill be amended by striking out para-
graph (o) and substituting the following therefor:
“(0) “employer” means Her Majesty in right of Canada as represented by,
(i) in the case of any portion of the public service of Canada specified
in Part I of Schedule A, the Treasury Board, and
(ii) in the case of any portion of the public service of Canada specified in
Part II of Schedule A, the separate employer concerned;”.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-paragraph 2(u)(iv) be amended by striking out line 33
and substituting the following therefor:

“administrator or who has duties that cause him to”.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-paragraph 2(u)(vii) be amended by striking out lines 45
to 49 inclusive and substituting the following therefor:
“paragraph (iii), (iv), (v) or (vi), but who in the opinion of
the Board should not be included in a bargaining unit by
reason of his duties and responsibilities to the employer;”.

By leave, moved By Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That Clause 5 and marginal note be struck out and the following
substituted therefor:

“Authority 5. (1) The Governor in Council may by order delete the name of
3’1:“;1“:“‘" any portion of the public service of Canada specified from time to
Schedule A. time in Schedule A from Part I or Part II thereof, and shall thereupon
add the name of that portion to the other part of Schedule A, except
that where that portion
(a) no longer has any employees, or
(b) is a corporation that has been excluded from the provisions
of Part I of the Industrial Relations and Disputes Investi-
gation Act,
he is not required to add the name of that portion to the other part of
Schedule A.

Where (2) Where the Governor in Council deletes from one part of
g‘;’l'gt"e‘:fg%':“ Schedule A the name of any corporation that has been excluded from
onepartof the provisions of Part I of the Industrial Relations and Disputes
Schedule A [nyestigation Act and does not thereupon add the name of that
:33.;‘;’ ,to corporation to the other part of Schedule A, the exclusion of that
other part. corporation from the provisions of Part I of that Act ceases to have

effect.”

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That Clause 7 be struck out and the following substituted there-
for:
“7. Nothing in this Act shall be construed to affect the right or
authority of the employer to determine the organization of the Public
Service and to assign duties to and classify positions therein.”

T Rl T e W
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Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 13(1) in the French version of Bill C-170 be
amended by striking out lines 9 and 10 and substituting the following therefor:

“13. (1) Une personne n’est pas admissible & occuper un poste de
membre de la Commission si”’.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That paragraph 19(1) (k) be amended by striking out lines 24 to
29 inclusive and substituting the following therefor:

“(k) the authority vested in a council of employee organizations
that shall be considered appropriate authority within the
meaning of paragraph (b) of subsection (2) of section 28;
and”.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That Clause 23 be struck out and the following substituted there-
for:

“23. Where any question of law or jurisdiction arises in connec-
tion with a matter that has been referred to the Arbitration Tribunal
or to an adjudicator pursuant to this Act, the Arbitration
Tribunal or adjudicator, as the case may be, or either of the parties
may refer the question to the Board for hearing or determination
in accordance with any regulations made by the Board in respect
thereof, but the referral of any such question to the Board shall not
operate to suspend any proceedings in connection with that matter
unless the Arbitration Tribunal or adjudicator, as the case may be,
determines that the nature of the question warrants a suspension of
the proceedings or unless the Board directs the suspension thereof.”

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That paragraph 34(d) be struck out and the following substituted
therefor:

“(d) is satisfied that the persons representing the employees or-
ganization in the making of the application have been duly
authorized to make the application,”.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That Clause 37 together with marginal notes be struck out and the
following substituted therefor:

37. (1) Where a bargaining agent for a bargaining unit has“Process for
specified the process for resolution of a dispute as provided in subsec—'gsg::“?c“
tion (1) of section 36, the Board shall record, as part of the certiﬁca-?o be i
tion of the bargaining agent for that bargaining unit, the process sorecorded.

specified.

(2) The process for resolution of a dispute specified by a bar-Period
gaining agent as provided in subsection (1) of section 36 and recordedd‘;’!“‘f
by the Board under subsection (1) of this section shall be the process:,v,(,fess
applicable to that bargaining unit for the resolution of all disputestoapply.
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from the day on which any notice to bargain collectively in respect of
that bargaining unit is given next following the specification of the
process, and thereafter until the process is altered in accordance with
section 38.”

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clauses 38(2), (3), (4) and (5) together with marginal
notes be struck out and the following substituted therefor:
“Alteration (2) The Board shall record an alteration in the process for reso-

:Zc‘:fr ded lution of a dispute made pursuant to an application under subsection
" (1) in the same manner as is provided in subsection (1) of section 37
in relation to the initial specification of the process for resolution of a
dispute.
Effective (3) An alteration in the process for resolution of a dispute appli-

gate and  cable to a bargaining unit becomes effective on the day that any notice
uration. ) = 5 = s s
to bargain collectively is given next following the alteration and
remains in effect until the process for resolution of a dispute is again
altered pursuant to subsection (2).”

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 39(3) be struck out and the following substituted
therefor:

“(3) The Board shall not certify as bargaining agent for a bar-
gaining unit, any employee organization that discriminates
against any employee by reason of sex, race, national origin,
colour or religion.”

By leave, the Committee agreed unanimously to the withdrawal of the
amendment to Clause 44 carried at meeting (36) November 22, 1966, thereby
restoring the clause to its original text.

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 49(1) be amended by striking out lines 26 to 28
inclusive and substituting the following therefor:

“(49) (1) Where the Board has certified an employee organiza-
tion as bargaining agent for a bargaining unit and the process for
resolution of a dispute applicable to that bargaining unit has been
specified as provided in subsection (1) of section 36,”.

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed—That Clause 58 be amended by striking out lines 31 and 32 and
substituting the following therefor:
“purposes of this Act, binding on the employer, on the bargaining
agent that is a party thereto and its constituent elements, and on the
em-"".

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed—That sub-clause 63(1) in the French version be amended by delet-
ing the word “aucune” line 39 and substituting the word “une” therefor.

o 8 W B} e i s =
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Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 95(1) be amended by striking out line 26 and
substituting the following therefor:

“95. (1) Subject to any regulation made by the Board under
paragraph (d) of subsection (1) of section 99, no grievance shall be
referred to adjudica-"".

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clauses 96(1) to (3) inclusive and marginal notes be
struck out and the following substituted therefor;

96. (1) Where a grievance is referred to adjudication the ad-“Hearing ot
judicator shall give both parties to the grievance an opportunity of &rievance.
being heard.

(2) After considering the grievance the adjudicator shall ren-Decision on
der a decision thereon and grievance.

(a) send a copy thereof to each party and his or its representa-
tive, and to the bargaining agent, if any, for the bargaining
unit to which the employee whose grievance it is belongs,
and

(b) deposit a copy of the decision with the Secretary of the
Board.

(3) In the case of a board of adjudication, a decision of theDecision of
majority of the members on a grievance is a decision of the boardgg;’;gl‘(’:g e
thereon, and the decision shall be signed by the chairman of the
board.”

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That the marginal note to sub-clause 96(5) be struck out and the
following substituted therefor:

“Action to be taken by employee or bargaining agent.”

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 97(2) be struck out and the following substituted
therefor:

“(2) Where a grievance is referred to adjudication but is not
referred to an adjudicator named in a collective agreement,
and the employee whose grievance it is is represented in the
adjudication procedings by the bargaining agent for the
bargaining unit to which the employee belongs, the bargain-
ing agent is liable to pay and shall remit to the Board such
part of the costs of the adjudication as may be determined
by the Secretary of the Board with the approval of the
Board, except that where the grievance is referred to a board
of adjudication, the remuneration and expenses of the nom-
inee of each party shall be borne by each respectively.”
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Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That new sub-clause 97(3) and marginal note be added:

“Recovery. (3) Any amount that by subsection (2) is payable to the Board
by a bargaining agent may be recovered as a debt due to the Crown
by the bargaining agent which shall, for the purposes of this subsec-
tion, be deemed to be a person.”

Moved by Mr. Walker, seconded by Hon. Senator Fergusson,

Agreed,—That sub-clause 113(2) be struck out and the following substitut-
ed therefor:

“(2) Where the Governor in Council excludes any corporation
from the provisions of Part I of the Industrial Relations and Disputes
Investigation Act, he shall, by order, add the name of that corporation
to Part I or Part IT of Schedule A.”

By leave, moved by Mr. Walker, seconded by Hon. Senator Fergusson,
Agreed,—That sub-clause 114(2) together with marginal note be deleted.

By leave of the Committee, it was moved by Mr. Walker, seconded by Hon.
Senator Fergusson and

Resolved,—That Clause 12 of Bill C-181 be amended by adding a new
sub-clause with marginal note as follows:

“Consulta- (3) The Commission shall from time to time consult with rep-

Hon. resentatives of any employee organization certified as a bargaining
agent under the Public Service Staff Relations Act or with the em-
ployer as defined in that Act, with respect to the selection standards
that may be prescribed under subsection (1) or the principles govern-
ing the appraisal, promotion, demotion, transfer, lay-off or release of
employees, at the request of such representatives or of the employer
or where in the opinion of the Commission such consultation is
necessary or desirable.”

At 11.30 a.m., the meeting adjourned to 9.30 a.m. the next day following.

Edouard Thomas,
Clerk of the Committee.




EVIDENCE
(Recorded by Electronic Apparatus)

THURSDAY, December 1, 1966.

The JoiNT CHAIRMAN (Mr. Richard): Gentlemen, I see we have a quorum.
We will now start what I hope will be a final disposition of the remaining
amendments to a certain number of clauses, beginning with clause 2. Have they
been distributed?

On Clause 2—Definitions.
Dr. DavipsoN: Mr. Chairman, has everyone a set of these new amendments?

The JoINT CHAIRMAN (Mr. Richard): Has everyone a set of these new
amendments?

The amendment reads as follows: That clause 2 of the said Bill be further
amended by striking out paragraph (o) and substituting the following:

(o) “employer” means Her Majesty in right of Canada as repre-“Employer.”
sented by,
(i) in the case of any portion of the public service of Canada
specified in Part I of Schedule A, the Treasury Board,
and
(ii) in the case of any portion of the public service of Canada
specified in Part II of Schedule A, the separate employer
concerned;

Dr. Davipson: This is a technical change for clarification purposes that we
have picked up on our own initiative, Mr. Chairman. It is simply designed to
make it clear that the employer in the case of the Public Service generally is the
Treasury Board, and in the case of separate employers is the separate employer.

Mr. EMARD: I so move.

Senator DESCHATELETS: I second the motion.

Amendment agreed to.

The JoINT CHAIRMAN (Mr. Richard): Clause 2, paragraph (u) is next. The
amendment reads:

That paragraph (u) of clause (2) of the said bill be amended (a) by striking
out line 9 on page 4 and substituting the following:

(u) “person employed in a managerial or confidential capacity”, ;i’\‘;";‘; %

ina
managerial

or
confidential
capacity.”
(b) by striking out lines 14 to 16 on page 4 and substituting the following:
chequer Court of Canada, the deputy head of a department or the
chief executive officer of any other portion of the;
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(c) by striking out line 33 on page 4 and substituting the following:
administrator or who has duties that cause him to; and

(d) by striking out lines 45 to 49 on page 4 and substituting the following:
paragraph (iii), (iv), (v) or (vi), but who in the opinion of the Board
should not be included in a bargaining unit by reason of his duties and
responsibilities to the employer;

Dr. DavipsoN: (a) and (b) here, Mr. Chairman, represent no change, they
were approved the day before yesterday. We agreed to look at the question
raised by Mr. Lewis under sub-heading (c), and we agreed also to look at an
other point under sub-heading (d). We have not, after careful consideration,
concluded that we should make any change in the sub-heading (c¢) which refers
to the exclusion of persons whose duties include those of a personnel officer or
who has duties that cause him to be directly involved in the process of collective
bargaining on behalf of the employer. Under sub-heading (d), however, we have
endeavoured to meet Mr. Lewis’s concern and that of other members with
respect to sub-heading (VII) under sub-paragraph (u) on page 4 of the printed
Bill, and we now provide in this catch-all clause that a person employed in a
managerial capacity means any person who is not other-wise described in the
previous sub-paragraphs (III) (IV) (V) and (VI), but who in the opinion of the
board should not be included in the bargaining unit by reason of his duties and
responsibilities to the employer.

Amendment agreed to.

Clause, as amended, agreed to.

The JoiNT CHAIRMAN (Mr. Richard): Clause 5.

On Clause 5—Authority to transfer within Schedule A.

The amendment reads:
That the said Bill be further amended by striking out clause 5 and substitut-
ing the following:
Authority 5. (1) The Governor in Council may by order delete the name
totransfer of any portion of the public service of Canada specified from time
Schedule A. to time in Schedule A from Part I or Part II thereof, and shall
thereupon add the name of that portion to the other part of Schedule
A, except that where that portion
(a) no longer has any employees, or
(b) is a corporation that has been excluded from the provisions
of Part I of the Industrial Relations and Disputes Investi-
gation Act,
he is not required to add the name of that portion to the other part of
Schedule A.

Where (2) Where the Governor in Council deletes from one part of

fj‘e’fg&‘:;‘r%’;‘ Schedule A the name of any corporation that has been excluded from

one partof the provisions of Part I of the Industrial Relations and Disputes
fggfo‘i‘e A Investigation Act and does not thereupon add the name of that corpo-
added to ration to the other part of Schedule A, the exclusion of that corpora-

other part. tion from the provisions of Part I of that Act ceases to have effect.

z
J
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Dr. DavipsoN: Clause 5 is a clarification and improvement of wording that I
think will commend itself to the members of the Committee. It provides that the
Governor in Council may delete the name of any portion of the public service
from either Part I or Part II of Schedule A and it provides also that when he
does so, he must transfer it to the other Part of the Schedule, with two
exceptions. If the portion of the public service that is being deleted has no
employees and has become a dead letter on the books, that name is simply
dropped. If it is a corporation that has previously been excluded from the
provisions of Part I of the Industrial Relations Disputes Investigation Act, the
Governor in Council is not required to add the name of that corporation to the
other part of the schedule A, but then section 2 takes over, and provides that the
Governor in Council must either add it to Schedule A, Part I, or he must put it
under the provision of the I.LR.D.I. Act. This clause taken together with the
change in clause 113 which is in the amendments that are now before the Com-
mittee, gives complete assurance that any portion of the public service must
either on transfer be transferred from one Part of the Schedule to another Part
of the Schedule or, if not retained under the Public Service Staff Relations Act,
be placed under the Industrial Relations and Disputes Investigation Act.

Mr. LEwis: What you are saying in subsection 2 is that if he does transfer
anything excluded from the Industrial Relations and Disputes Investigation Act,
if he does not put it in one of the schedules of this act, then the exclusion from
the other act is wiped out.

Dr. DavipsoN: Wiped out and it therefore reverts to being covered by that
other act.

The JoINT CHAIRMAN (Mr. Richard): Carried?

Mr. McCLEAVE: Mr. Chairman, the other day we had a discussion on an
attempt to transfer the employees of the Printing Bureau from one section to
another, so I take it that under the new provisions, they should take their
complaint or their request yearly to the Governor in Council and put the
pressure there. Is that right, Dr. Davidson.

Dr. DavipsoN: It is open to the Governor in Council to transfer from Part I
of Schedule A to Part II of Schedule A.

The JoINT CHAIRMAN (Mr7. Richard): Carried.
Amendment agreed to.

Dr. DavipsoN: Could I just add one further point, Mr. Chairman. Mr. Bell
suggested that there was need to provide in clauses 4 and 5 that any orders made
by the Governor in Council affecting the transfer of a portion of the public
service from one Part of Schedule A to another Part should be published in the
Canada Gazette. We have taken this up with the legal officers; they assure us
that the requirement to publish orders of the Governor in Council in the Canada
Gazette is already provided for in the Regulations Act, section 6(1). It is true
that there is in 9(2) of the same Regulations Act provision that the Governor in
Council may by regulation make certain exceptions, but where that is done, the
Governor in Council must publish the order in which the exceptions are
specified, and it is clearly the intention and the requirement, unless that excep-
tion is made, to publish these in the Canada Gazette.
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Mr. McCLEAVE: Thank you, Dr. Davidson.

The JoiNT CHAIRMAN (Mr. Richard): Clause 5 carried.
Clause, as amended, agreed to.

On clause 7—Right of employer.
The amendment reads:

That the said Bill be further amended by striking out clause 7 and substitut-
ing the following:
Right of 7. Nothing in this Act shall be construed to affect the right or
employer.  authority of the employer to determine the organization of the Public
Service and to assign duties to and classify positions therein.

Dr. DavipsoN: Clause 7 is, Mr. Chairman, our attempt to meet the concern of
a number of the members of the Committee with respect to this provision that
reserves to the employer certain rights and authorities to act in certain fields.
The words which caused the Committee concern were the final words “and to
assign duties to employees”. You will see from our text that we have struck out
any reference to assigning duties to employees. We have provided rather that the
duties referred to are duties to be assigned to positions, and this provides that
nothing shall affect the right or authority of the employer to: (1) determine the
organization of the public service—that was not at issue; (2) to assign duties to
or to classify positions, and that is of course reserved for the employer.

Amendment agreed to.
Clause, as amended agreed to.

The JoiNT CHAIRMAN (Mr. Richard): The next amendment is in the French
version Bill C-170 clause 13 (1). The amendment reads:

That the French version of Bill C-170, An Act respecting employer and
employee relations in the Public Service of Canada be amended by striking out
lines 9 and 10 on page 9 thereof and substituting the following:

Qualités 13. (1) Une personne n’est pas admissible & occuper un poste de
requises. S 3
membre de la Commission si

Dr. DavipsoN: The essence of this change, Mr. Chairman, applies to the
French text only. There was previously a discrepancy between the French and
English text, under which it was open to interpretation that the French text
provided that a person could not be nominated under certain conditions. This
provides that a person may be nominated, but he cannot occupy the post if he is
disqualified on certain grounds.

The JoINT CHAIRMAN (Mr. Richard): That has to do with the word “au-
cune”,

Amendment agreed to.
Clause, as amended, agreed to.

On Clause 19—Authority of board to make regulations.
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The JoINT CHAIRMAN (Mr. Richard): The amendment reads: That subclause
(1) of clause 19 of the said Bill be amended (a) by striking out paragraph (f)
and substituting the following:

(f) the rights, privileges and duties that are acquired or retained
by an employee organization in respect of a bargaining unit
or any employee included therein where there is a merger,
amalgamation or transfer of jurisdiction between two or
more such organizations; and

(b) by striking out paragraph (k) and substituting the following:

(k) the authority vested in a council of employee organizations
that shall be considered appropriate authority within the
meaning of paragraph (b) of subsection (2) of section 28;

Dr. DavipsoN: There is no change in (a), Mr. Chairman. We have looked at
the wording of (b) and we have made a minor change in the wording by deleting
the words “to constitute” which previously appeared between ‘considered’ and
‘appropriate authority’.

Amendment agreed to.
Clause, as amended, agreed to.

On Clause 23—Questions of law or jurisdiction to be referred to board.

The JoINT CHAIRMAN (M7. Richard): The amendment reads:

That the said Bill be amended by striking out clause 23 and substituting the
following:

23. Where any question of law or jurisdiction arises in connection Q;lleSﬁOns
with a matter that has been referred to the Arbitration Tribunal or to ;’“,f;;’ig{io,,
an adjudicator pursuant to this Act, the Arbitration Tribunal or tobe
adjudicator, as the case may be or either of the parties may refer the {:fgg’;‘;
question to the Board for hearing or determination in accordance with ]
any regulations made by the Board in respect thereof, but the referral
of any such question to the Board shall not operate to suspend any
proceedings in connection with that matter unless the Arbitration
Tribunal or adjudicator, as the case may be, determines that the
nature of the question warrants a suspension of the proceedings or
unless the Board directs the suspension thereof.

Dr. Davipson: Clause 23, as we had it at Tuesday’s meeting, Mr. Chairman,
provided that where any question of law and jurisdiction arises in an arbitration
or adjudication, the arbitrator or the adjudicator, “shall refer’” the said
question to the board,—the Public Service Staff Relations Board,—for a hear-
ing, and determination, but that the proceedings will continue unless the board
otherwise orders. It was questioned whether this should be mandatory upon the
arbitrator or the adjudicator in all cases to refer a question of law or juris-
diction. We have altered the wording to provide that the adjudicator may refer
it or either of the parties may refer it. If there is general agreement that there
is no need to refer it, the matter can proceed and be dealt with there.

amendment agreed to.

Clause, as amended agreed to.
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On clause 28—Application by Council Organizations.

Dr. DavipsoN: Clause 28 is the question, Mr. Chairman, that has not yet
been resolved arising out of certain proposals that have been put forward for
consideration by Mr. Emard and Mr. Lachance.

Mr. WALKER: Mr. Chairman, I have to ask the indulgence—

The JoiNT CHAIRMAN (Mr. Richard): Just a moment please. Are we on
clause 28 now?

Dr. DavipsoN: I think so. There is nothing in here, but I was just bringing
it to the attention of the Committee.

Mr. WALKER: Mr. Chairman, I have to ask the indulgence of the Committee,
if they will. If you remember at the last Committee meeting I asked if we could
stand this because there was somebody I wanted to speak to about it. I was
unable to speak to him until Monday and I wondered if you could stay with me
and just stand this for the time being.

The JOINT CHAIRMAN (Mr. Richard): Yes, Clause 28 stands.

On clause 34—Certification of employee organization as bargaining unit,

The amendment reads:

That clause 34 of the said Bill is amended by striking out paragraph (d)
and substituting the following:

(d) is satisfied that the persons representing the employee or=-
ganization in the making of the application have been duly
authorized to make the application,

Dr. DAviDsON: In clause 34, Mr. Chairman, there is a very small technical
amendment to simplify the wording of 34 (d). We want to be sure that the
employee organization has been duly authorized to make the application. This, I
think, was Mr. Bell